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PREFACE 

In  Mr.  Amasa  A.  Rediield's,  preface  to  the  first  edition  of  his  work  on 
Law  and  Practice  in  Surrogates'  Courts  in  1875,,  he  justified  his  work  by- 
remarking  that  "Mr.  Dayton's  useful  work  on  Surrogates  has  long  been 
out  of  print,  and  the  last  edition  of  Mr.  Justice  Willard's  work  on  e;xecutors 
which,  to  some  extent,  covered,  the  same  ground,  was  pubHshed  in  1859," 

He  also  referred  to  the  "extensive  changes  which  have  since , then  been 
introduced  into  the  Statutes"  (a  legislative  habit  it  has  become),  and  his 
table  of  cases  included  some  1,400  decisions  which  h&,  had  collated  and 
examined.  i   ,    , 

In  my  preface  to  my  first  edition,  nearly  twenty-five  yeays  later,  it  was 
intimated  that,  the  citation  of  authoritativa  and  leading  decisions  on  any 
given  point,  rather  than  the  voluminous  citation  to  each  point  of,  all  de- 
cided cases,  was  a  feature  of  the  new  work, — but,  even  with  ,this  limita- 
tion, some  5,000  cases  were  cited  in  the  third  edition, , called  for  by  ;the 
same  legislative  activity  that  had,  so  fortunately,  aroused  Mr.  Redfield 
to  write  his  valued  treatise. 

Since  the  publication  of  his  seventh,  and  of  my  fomrth,  edition  the  Act 
of  1914  was  passed  reforming  the  practice,  and  renumbering  the  sections 
of  Chapter  XVIII  of  the  Code.  Much  of  the  substantive  law  has  been 
likewise  amended.  The  evolution  of  the  Court  in  respect  to  the  posses- 
sion and  exercise  of  powers,  equitable  in  their  nature,  and  rightly  deemed 
essential  to  its  adequate  discharge  of  its  increasingly  important  functions, 
has  also  called  for  a  revision  of  existing  works  in  order  to  properly  aid 
practitioners  willing  to  use  text-book  aids. 

Accordingly,  but  not  until  it  developed  that  this  need  was  not  otherwise 
fully  met,  I  consented  to  consolidate  the  work  previously  done  by  Mr. 
Redfield,  his  son,  Mr.  Robert  L.  Redfield,  and  myself,  and  to  attempt  to 
construe  the  new  Act  in  its  operation,  and  to  produce,  within  one  volmne 
if  still  practicable,  a  practical  aid  to  the  practitioner  in  the  Surrogates' 
Courts  of  the  State. 

I  have  taken  the  liberty  of  preserving  my  own  textual  plan  and  ar- 
rangement— differentiating  quoted  Statutes,  from  the  text  and  from  the 
precedents  that  illustrate  its  propositions,  by  appropriate  type.  I  have  con- 
tributed a  few  pages  to  the  judicial  discussion  of  certain  questions  of  pres- 
ent moment,  such  as  the  jurisdiction  of  the  Court,  in  its  equitable  aspect. 
I  have  registered  my  protest  against  certain  legislative  tendencies  that  I 
deem  mischievous,  notably  the  State  law  permitting  the  covert  adoption 
of  adults,  and  the  Federal  law,  taxing  inheritances.  I  have  preserved  many 
of  Mr.  Redfield's  collations  of  cases  or  of  propositions  in  tables  or  other- 
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IV  PREFACE 

wise,  and  have  reprinted  the  bulk  of  his  forms  with  the  caution  that  they 
be  compared  with  the  precedents  if  any  in  the  text,  with  the  official  blank, 
if  any,  of  the  local  Surrogate,  and  with  the  appropriate  Code  Section  as 
last  amended.  For  their  historical  value  alone  they  demanded  preserva- 
tion. ?       ,  ,    ,• 

I  acknowledge  gratefully  t&e  thorough,  painstaking  and  accurate  work 
of  my  friend,  Daniel  D.  Sherman,  in  compiling  the  Table  of  Cases  (over 
7000)  ^nd'  the  Taible  of  Code  Sections;  the  use  of  which,  particiMarly  the 
latte!r,  will  greatly  add  to  the  helpfulness  of  the  book. 

I  yielded  reluctantly  to  the  request  that  I  imdertake  this  task.  My 
spare  hours  from  January  2nd)  1916,  to  this  date  have  been  engrossed  by 
the  work.  I  offer  it  to  my  brethren  of  the  bar  in  the  hope  it  may  assist 
their  labors  and  I  dedicate  it  to  the  Surrogates  of  the  CoUnty  of  New  York, 
a  distinguished  line  of  our  judiciary,  whose  ability,  integrity,  fidelity  and 
thoroughness  have  so  markedly  contributed  to  the  development  of  the 
Court  and  have  had  so  important  and  continuous  a  bearing  on  the  welfare 
of  the  community. 

Henry  W.  Jesstjp. 
55  Liberty  Street, 

New  York  City. 
September  20,  1916. 
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1506. 

402 

1507. 

403 

1212,  1507. 

406 

1212. 

414 

585,  1502. 

416 

1507. 

416 

98,  99. 

424 

113. 

427 

109,  402. 

436 

109,  115. 

437 

109,  115. 

440 

117,  119,  121,  122,  123. 

441 

122. 

444 

119,  123. 

46*-477 

89,  130. 

474 

808. 

476 

808. 

476 

808. 

623 

389. 

624 

103,  389. 

xxrx 
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626 

102,  389. 

626 

102,389. 

721 

105. 

722 

105. 

723 
724 

)\m,  im 

105,  M 

726 

105. 

726 

105. 

727 

105. 

728 

105. 

7^9              f 

^Iflfil. 

730 

los! 

747 

1198 

765 

155. 

756 

155. 

757 

155,  1324. 

758' 

155. 

769 

155. 

760 

155. 

761              , 

155. 

762 

155. 

763 

155,  1005. 

764 

155.       ,( 

765 

153,  156.' 

766 

155,  156. 

768 

1324. 

779 

1324,  1325. 

785 

153,  155.     , 

787 

122. 

796 

105,  119,  1217. 

797 

105,  119,877,  911,  1217. 

798 

105,  119,  877,  911. 

799 

105,  119. 

800 

105,  119. 

801 

105,  119. 

801a 

105,  119. 

802 

105,  119.  , 

803 

105,  743.  ' 

803-809 

377. 

804 

105. 

805 

105. 

806 

105. 

807 

105. 

808 

105. 

809 

105,  743. 

810 

97,  810. 

810-816 

812. 

811 

97,  809,  811,  1294. 

812 

97,  796,  797,  811,  814,  818,  835,  836. ' 

813 

97,  801,  812,  8l3,  814. 

813a 

812. 

814 

97,  813. 

815 

97,  813,  816. 

816 

97,  813. 

823' 

189. 

828-841a 

162. 

829 

203,  269,  287,  406,  476,  867,  871,  ^B,  995,  1223, 

1224, 

834 

.  1417,.  141j9,,  1420. 
269,441,  459. 

835 

405,  410, 415,  476. 

836 

405,  410,  441. 

841 

367,  369,  653. 

842-850 

162. 

852-869 

162. 

856 

167. 

870-886 

198,  199,  407. 
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873 

699,  700.' 

887-913 

198,  407. 

888 

205,  208; 

889 

407. 

891 

209. 

891  et  seq. 

206. 

892 

209. 

893 

207,  407. 

894 

207. 

896 

206. 

896 

207. 

899 

207. 

901 

209,  407. 

902 

209,  407. 

921-962 

162. 

966 

96.   , 

962 

49.   'i: 

970 

183*  185. 

973 

1370: 

977 

425. 

992 

268.- 

992-1007 

193,  194,  267,  268.. 

994 

193,  267. 

997 

97.    \ 

998 

179,  194. 

1009 

177. 

1018 

168. 

1019 

166,167,174^1342. 

1022 

168. 

1023 

171. 

1024 

166. 

1171 

186. 

1172 

,186. 

1186 

180. 

1210 

1005 

1233 

179. 

1234. 

180. 

1241 L 

132S 

1246-1272 

222. 

1269 

2461 

1282 

99,246,247,  1113.:, 

1283 

99,  246,  247,  249,  251,  1113 

1284- 

247,  1113. 

1286 

247,  1113. 

1286 

247,  1113. 

1287 

247,  1113. 

1288 

247,  1113. 

1289 

247,  1113. 

1290^ 

247,  1113. 

1291 

247,  1113. 

1292 

1113. 

1294 

259. 

1296 

257. 

1296 

257,  S58,  261,  263. 

1297 

257. 

1298 

257. 

1299 

,257.1 

1300 

257,264,290.^ 

1301 

257,  264,  265. 

1302 

257.   . 

1303' 

281,  269, 

1304 

263. 

1306 

2OT- 

1306-1309 

270. 

1306 

257,  271. 

1307 

257.  "'.'1 

XXXll 
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1308 

257,278,279. 

1309 

257. 

1310 

272,  274,  276. 

1316 

281. 

1317 

281,  288. 

1319 

287. 

1320 

287,  288. 

1326 

274: 

1337 

290. 

1338 

290. 

1361 

290. 

1366 

1037. 

1369 

1037. 

1371 

230. 

1377 

230. 

1378 

230. 

1380 

69,  1029,  1504. 

1381 

69,  1029,  1356,  1362. 

1447 

900. 

1638 

1248. 

1696 

1501. 

1696-1626 

69. 

1627 

1013. 

1633 

1245,  1246,  1247,  1248. 

1662 

900. 

1666 

1305. 

1749 

1492. 

1769 

142J  l/fS. 

1760 

142,  149. 

1814 

1023. 

1817 

150. 

1818 

150. 

1819 

219,  1173,  1174,  1603,  1505. 

1822 

974,  1412,  1417,  1422. 

1823 

568. 

1824 

963,1024,1174. 

1826 

68,  229,  230,  270, '964,  1023,  1024;^  1037,  1174. 

1826 

230,  964,  1024,  1025,  1174,  1362.i,!v 

1827 

1174. 

1832 

921,  1390,  1391,  1392. 

1836 

971,980,981,  1334. 

1836 

971, 980,  981,  983,  1334. 

1836a 

150,  506,  687,  590,  591,  606,  608,  610,  733,  1257. 

1837-1849 

1218. 

1837 

1191. 

1837-1860 

1020,  1218,  1229. 

1841 

1191. 

1843 

1219,  1502. 

1844 

1020,  1209,  1212,  1219,  1502,  150*,i  1507. 

1846 

1020,  1203,  1218,  1502. 

1846 

1502. 

1847 

1502. 

1848 

1502. 

1849 

1502. 

1860 

1502. 

1868 

1504. 

1861 

70,  376,  409,  412,  SOfT,  508,  513,  514,  515.   • 

1862 

70,  515. 

1863 

70,515... 

1864 

7Q,SQ&,6U.                                   ,  t 

1866 

70,  85,  343,  412,  413,  414,  415,  4^,  505,  506,  509,  510, 

511. 

1866 

70,  87,  221,  516,  517,  518,  521. 

1867 

517. 

1869 

579.      '  , 

1870 

677,  1498,  1499. 
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1884 

1505. 

1902 

587,  e7&  678,  882,  898,  902,  1353, 1498,  1504. 

1903 

677,  678,  882;' 898,  899,  995,  996,  1353,  1498. 

1904 

er?,  1498. 

1906 

err,  i498. 

1913 

863. 

2008 

163. 

2266-2292 

235  [see  Judiciary  Law]. 

2286 

915. 

2346 

900. 

2348 

1310. 

2361 

809. 

2472 

33. 

01da472a 

see  new  §  2510,  see  1422-1423. 

2473 

U- 

2474 

4S,  156. 

2476 

4S. 

2476 

1   38,.  39^^. 

2477 

;^,  1380. 

2478 

3»,39,40. 

2479 

34,  38,  39. 

2480 

34,  36,  39,  41,  44. 

2481 

35,39. 

2482 

■  35,  36,  39,  40. 

2483 

36,  42. 

2484 

36,  Sr,  38. 

2486 

37,  38. 

2486 

45,  50,'  147,  223,  263,  1352. 

2487 

45,  263. 

2488 

45,  1503. 

2489 

46,  499,  1506; 

2490 

17,  60^66,  68, 104, 161,  ^45,  246,  247,::248,  250,  253,  282, 

374, 394, 520, 751, 770, 1113, 1325,  .1424, 1463. 

2491 

47.                                                      •: 

2492 

"47. 

2493 

66. 

2494 

55. 

2496 

51. 

2496 

61,  52. 

2497 

6a. 

2498 

54. 

2499 

64,  270. 

2600 

52,  64. 

2601 

66,  198. 

2602 

48, 49,  50,  51,  107,  108,  156,  165,  4Q3,  408. 

2603 

m,  60,201. 

2604 

4B. 

2606 

37,  4B. 

2606 

32,  46. 

2607 

41,  U. 

2608 

41. 

2609 

4^. 

2610 

22,  27,  67,  58,  59,  62,  66,  68,  104^14©,  145,  147,  176,  179 

2611 

2612 
2613 
2614 
2616 
2616 
2617 
2618 
2619 


5/&  519,  S20i  521,  733,  751,. 7,7%  1239,  1257,  1281, 

1282,  1307,  1317,  1351,  1352,  1357,  1405,  1408,  1412, 

1424,  14S5. 
67,  89,  90,  99j  100,  101,  110,  112,i  125,  151,  152,  153,  215, 

217,  391,  392,  397,  1499. 
96,  216,  380,  800,  1220. 
77,  96,  119,  215,  216,  217,  220,  221. 
75,76,1401. 

74,  75,  76,  79,  80,  81,  89,  385,  3«S,„391,  593,  1352. 
75,55,96,390.  ;; 

80,  83. 

96,  99,  109^  lot,  106,  401,  1506.  , 
Wi,  102,  H)4,i389,.424,  697,  1297,  1409. 
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2620 

ioa,  389,  1297.             i;,  1 

2621 

81,  103-,  JOftj  107,  109,  111,  116,  14^^25,  383,  385,  386, 

'  501,v6Q^, '729,  1401,  1402,  1463?i.  > 

2622 

49, 100,  102,  J05,  107,  125,  161.  . , 

2623 

105,  106,  107,108,  110,  111,  395,  401i 

2624 

lOS,  107,  125,  395,  431,  711.    ;  ..■ 

2626 

108,  114,  115,  116,;  402,  l217,  150(S;^  ; 

2626 

lie,  117,,i402,  1217.  •:  i     ;.{. 

2627 

116,117,402.        ..!i 

2628 

116, /;r,  121,  122,.  «I2,  1505. 

2629 

114,  117,  720,  4O0j  1402,  1506. 

2630 

107,  i09,  110,  402,:^■^^ 

2631 

119,  1S3,  402. 

2632 

ISO..    ,.',-•. 

2633 

lis,  163. 

2634 

89,  ISe,  127,  128,  163,  1305. 

2636 

les,  1349.          1      0  !  . 

2636 

51,  164,  165,  166, 168.,  170, 171,  4fl3,i;1411,  1506. 

2637 

165,  177,  178^  421,, 502,  864,  122^7^:25. 

2638 

67,  177,  178,  179,  183,  190,  280,  3816:425. 

2639 

178,  182,  183, .  199,  282,  425.    f.  ifi 

2640 

186..H     r     ,..  ,:■              ,  <.; 

2641 

168, 191,  192,  193,  194,  ^66,  267,. a6§,  782. 

2642 

192,  193,  194,  266,  267,  268,  284.v,  , . 

2643 

198,  199,  201,  407. 

2644 

198,  200,  201;  202,, 407,  408. 

2646 

202,  203,  204,  406.,    ; 

2646 

197;  411^420,  1033. 

2647 

209.                 ■■■:  , 

2648 

210,  244,  1239j  1324,  '              ,  ,  . 

2649 

214,  215,  821,.822,,a023  1035,  1349. 

2660 

182,ig:/J,'213,  221,  504, 1425,  UmHi 

2661 

221,  ^«2;r223,  224;  230,  237,  824,  825,  1036. 

2662 

223. 

2663 

228,  229,  230,  232,,  237,  824,  lOaeiiydv. 

2664 

228,  229,  231,  232,  234,  904,  1037>..J805,  1325. 

2666 

214,  215,  221,  667,. 668,  771,  7S5,tl3J8. 

2666 

215,m7,78S.          :                     f  jr 

2667 

256,  272,  275,  276,  277,  649,  662^.687,  771,  1305. 

2668 

675,  679,  703. 

2669 

672,679.                ..,„ 

2660 

215,-256,  649„!675,  679,  685,  686t^§§f . 

2661 

675,  679,  6S5,  686. 

2662 

675,  687,  1404!' 

2663    <  1 

-■'  S82;f 584!, .  665,  667,  789. 

2664 

649,  688,  690;;  691,  .693,  696,  697,  ,§9%  700,  701,  702,  716, 

746,  761,  768,  1256. 

2666 

649,  688,  689,  764.           «,, 

565,  649,  696,  698,  699,  703,  711,  ^6,  776,  791,  1256, 

1317.     .,  !  ,,^  ,       ,,a:- 
688,  691,  696,  697,.6&8,  699,  701, 7m,  746,  776,  791,  792, 

2666 

2667 

1256,  1317.             e-  . 

2668  < 

675,704,746,  125Q.                     Oigi; 

2569 

615,  649,  662,  693,  707, 711,  751,  754,  755,  758,  759,  760, 

761i  762,  .7685.770,  7tl,  772,  774,  775,  777,  778,  779,' 

786,  800,  1256i  ' 

2670 

.e49,.751,  778,  779,  780.       ,tss 

2671 

731,  777,  77&,  780,  783,  791,  801,  1250. 

2672 

573,'r07,.751,.ra5,  1256,  1262,  1863^' 1318. 

2673 

75%  786.  '  '■■          ;,        p'v. 

2674 

649,  751,1775,  781, 7Sa,  794,  815^18,  934,  935,  1256. 

2676 

796,  797,  814.   ,1. 

2676-2687 

278.  .-.  -  ,■ 

2676 

676,  792,815,  821,  1256. 

2577  ■<•■'  1 

775,  797,  812,  5^4,815,:  818. 

2578 

'  775,M2,81i,<81S,^1506. 
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2679 
2680 
2681 
2682 
2683 
2684 
2686 
2686 
2687 
2688 

2689 
2690 
2691 
2692 
2693 
2694 
2696 
2696 

2697 
2698 
2699 
2600 
2601 
2602 
2603 
2604 
2606 
2606 
2607 
2608 
2609 
2610 
2611 
2612 
2613 
2614 
2616 
2616 
2617 
2618 
2619 
2620 
2621 
2622 
2623 
2624 
2626 
2626 
2627 
2628 
2629 
2630 
2631 
2632 
2633 
2634 
2636 
2636 
2637 
2638 
2639 
2640 
2641 
2642 


814,  818,  835. 
819,  835,  1506. 

815,  am,  821. 

797,  799,  809,  826,  1313. 

8U,  824. 

822,  824,  827,  828,  1349. 

m,  823,  824,  829,  1256. 

8S6. 

790. 

197,  613,  615,  622,  636,  690,  710,  716,  .717,  718, 720, 721, 

723,  724,  725,  726,  727,  728,  729,  730. 
197,  729. 
728,  729,  730. 

647,  713,  741,  747,  748,  792,  802,  803,  804,  1506. 
650,  672,  674,  675,  747,  802,  803. 
eiS,  748. 
614,  620. 
614,  623. 
99,  197,  615,  647,  650,  652,  739,  740,  741,  742,  743,  748. 

803,  1506. 
633,  654,  656,  658,  663,  903,  1181. 
654,  658,  659,  661,  1505. 
654,  658,  659,  1505. 
657,  660,  661,  663,  664,  1505. 
660,  661,  662,  664. 
739,  740. 

197,  561,  615,  709,  711,  713,  715,  717,  718,  720,  726. 
709,  713,  715. 

576,  713,  746,  748,  792,  800,  803,  804. 
197,  582,  583,  584,  586,  744,  748,  789,,  804,  805. 
375,  703. 
72,  375,  391,  505. 
1^7,  378,  380,  383,  385. 
137,  SS3,  395,,  1263. 
203,  402,  403,  404,  405,  428. 
203,  334,  335,  337,  338,  4P4,  406,  407,  408,  409. 
71,  85,  343,  376,  4t2,.'^\Z,  431,  505,  506,  509. 
180,  182,  185,  379,  403,  41-0,  429,  432,489,  490,  491. 
62,  87,  88,  92,  418,  491,  518,  519,  521. 
393,  397,  398,  4^8,  419,  421,  423,  494,  703. 
152,  178,  398,  4^1,  424,  429,  431. 
397,  398,  419,  4^2,  423,  429,  494. 
4^6. 

215,  494,  507,  1505. 
48,  215,  434- 
495. 

215,  435,  1501. 
m,  751,  752,  753. 
565,  703,  704,  710. 

687,  mo. 

708,  711,  1506. 

705,  706,  707,  711. 

391,  586,  591,  594,  597,  733. 

197,  586,  597,  598,  599,  733,  734. 

598,  ew,  716,  734. 

732,  733. 

495,  733,  735,  738,  748,  805. 

601,  606,  739,  1379. 

eo;,  603,  605,  606,  739. 

592,  602,  606,  1353,  1365,  1366,  1379. 

746,-747. 

197,  573,  1255,  1256,  1262,  1263. 

387,  746,  791,  806,  1.265,  1256,  1263. 

751,  rs.^,. 1250. 

1272, 

1280,  1364,  1366. 
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2643 

2644 

2646 

2646 

2647 

2648 

2649 

2660 

2661 

2662 

2663 

2664 

2666 

2666 

2667 

2668 

2669 

2660 

2661 

2662 

2663 

2664 

2664a 

2666 

2666 

2667 

2668 

2669 

2670 

2671 

2672 

2673 

2674 

2676 

2676 

2677 

2678 

2679 

2680 

2681 

2682 

2683 
2684 
2686 
2686 
2687 

2688 


2690 
2691 
2692 
2693 
2694 
2696 
2696 
2697 
2698 
2699 
2700 
2701 
2702 
2703 


1283,  1285,  1286. 

1284,  1286,  1293re. 
1S8B,\2&&.  ■ 

1286,  1288,  1289,  1292. 

808,  i^SS,  1289,  1292. 

1^90 'V2Q\   1292. 

684,  745,  750,  808,  1292,  1293,  1294,  1378. 

749,  1293. 

760;  810,  1293. 

750;  753,  1283. 

197,  1286,  1295,  1296,  1297,  1298,  1299. 

750,1297,  1299. 

750^  1298,  1299. 

1281,  ISI4,  1316. 

197,  750,  810,  1317. 

1300. 

1301,  1302,  1317,  1354. 

1301,  1302. 

1301,  1302,  1354,  1363. 

751,  1301,  1303,  1354,  1364,  1401. 

1301,  1307,  130S,  1309,  1311,  1462. 

789,  933,  934,  933,  939,  1303,  1501.  - 

870   877,  878,  911,  919,  1376,  1506. 

877,  913,  920. 
879,  912. 

878,  913,  914,  916. 

771,  879,  916,  917,  918,  919,  920,  921,  924,  1307. 

881,  882,  885,  904,  905,  909,  910,  911,  1398,  1399. 

69,  906,  1398. 

881,  889,  912. 

799,  914;  Pi5,  1138,  1160,  1164,  1195,  1196,  l/,20,  1421, 

889,  890,  929,  1149. 

563,864,865,870. 

640,  863,  864,  866,  867,  874,  876. 
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SURROGATES'  COURTS 


STATE  OF  NEW  YORK 


PARTI 

THE   COURT— ITS  HISTORY,   ORGANIZATION 
AND  JURISDICTION 

CHAPTER  I 

HISTORY   OP   THE   COURT 

In  the  learned  treatise  on  the  Law  and  Practice  of  Surrogates'  Courts 
in  New  York  by  Amasa  A.  Redfield,  LL.D.,  now  about  to  be  amalgamated 
with  a  later  work  in  the  present  volume,  there  appeared  an  historical 
introduction  of  great  value  and  suggestiveness  which  it  is  imperative  should 
be  preserved.  It  is  contained,  newly  subdivided,  in  the  following  seventeen 
sections. 

§  1.  Mr.  Redfield's  historical  summary. — The  courts  of  this  coimtry 
which  possess  original  jurisdiction  of  matters  relating  to  wills  and  the 
administration  of  the  estates  of  deceased  persons,  have  occasion  to  resort 
constantly  to  the  precedents  estabhshed  by  the  ecclesiastical  courts  of 
England,  to  whose  jurisdiction  in  such  matters  they  have  succeeded  in  this 
country. 

In  an  introductory  note  prefixed  to  the  first  volume  of  hi&  reports,  the  late  Sur- 
rogate Bra,dford  has  given  a  succinct  and  interesting  sketch  of  the  origin  of  the 
ecclesiastical  jurisdiction  over  the  probate  of  wills  and  the  administration  of  the 
estates  of  deceased  persons  which  the  reader  will  find  well  worth  perusal. 

[The  reason  for  this,  I  may  add,  is  stated  in  Matter  of  Work,  76  Misc. 
403,  at  page .406.  It  is  that  the  real  source  of  some  of  the  jurisdiction  of 
the  Court  is  historical,  rather  than  statutory.  E.  g.,  Suppose  instead  of 
originally  treating  the  court  as  succeeding  to  the  Ecclesiastical  Courts  of 
England,  they  had  been  declared  to  have  the  jurisdiction  of  the  Roman 
praetor,  as  Fowler  S.  so  tersely  puts  it.    H.  W.  J.] 

§  2.  The  ecclesiastical  courts. — Down  to  a  very  recent  period,  the 
ecclesiastical  courts  formed  a  fimdamentai  division  of  the  judicial  power 
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of  England,  dating  their  origin  from  the  principal  epoch  in  the  history  of 
the  origin  of  Engiish  courts  of  justice — ^the  period  from  Edward  I  to  Ed- 
ward III.  For  a  very  long  time,  both  before  and  after  that  period,  their 
jurisdiction  was  a  subject  of  vehement  dispute  between  the  clergy  on  the 
one  hand,  and  the  parliament  and  law  courts  on  the  other.  Repeated  in- 
stances of  collision  between  the  judges  and  the-bishops  as  to  the  extent  of 
the  jurisdiction  of  the  latter  occurred,  and  the  law  courts  frequently  issued 
prohibitions  against  proceeding  in  the  ecclesiastical  courts  with  suits  not 
legally  cognizable  there.  From  time  to  time  the.  jurisdiction  of  the  latter 
courts  was  restricted  by  legislation,  until  1857,  when  it  was  very  materially 
diminished  by  the  establishment  of  the  courts  of  probate  and  divorce  and 
matrimonial  causes. 

The  ordinary  ecclesiastical  courts  were  the  provincial  or  archiepiscopal 
courts  of  the  provinces  of  Canterbury  and  York,  being,  in  the  former 
province,  the  court  of  arches,  the  prerogative  or  testamentary  court  and 
the  court  of  pecuhars;  and,  in  the  latter  province,  the  prerogative  or  testa- 
mentary court  and  the  chancery  court.  There  were  also  diocesan  courts, 
the  principal  of  which  is  the  consistory  court,  which  was  formerly  held  in 
the  cathedral  or  some  aisle  or  chapel  of  the  cathedral,  the  bishop  presiding, 
but  now  usually  held  by  the  bishop's  chancellor  in  some  convenient  place 
in  the  diocese. 

§  3.  The  prerogative  courts. — The  prerogative  courts  had  jurisdiction 
of  wills  and  administrations  of  personal  property  left  by  persons  haying 
effects  of  a  certain  value,  in  the  various  jurisdictions  within  the  province. 
The  court  of  arches,  so  called  because  anciently  held  in  the  church,  of  Saint 
Mary-le-Bow  (S.  Maria  de  Arcubus),  exercised  appellate  jurisdiction  in 
the  province  of  Canterbury,  and  had  also  original  jurisdiction  in  some  testa- 
mentary matters.  From  this  court  an  appeal  lay  to  the  judicial  committee 
of  the  privy  council. 

There  were  also  the  faculty  court  and  a  court  of  peculiars  of  the^  Arch- 
bishop of  Canterbury,  the  former  having  had  a  voluntary  or  non-contentious 
jurisdiction,  and  the  latter  both  contentious  and  voluntary  jurisdiction,  in 
matters  relating  to  wills  and  letters  of  administration^  though  the  voluntary 
jurisdiction  of  the  former  courts,  and  a  great  part  of  that  of  the  latter, 
have  now  been  abolished. 

§  4.  Subjects  of  jurisdiction.— In  general,  causes  cognizable  in  the  ec- 
clesiastical courts  were  formerly  classified  as  beneficial,  matrimonial, 
testamentary,  and  criminal.  The  jurisdiction  in  testamentary  matters  is 
now  transferred  to  the  probate  courts  and  others.  The  niatrimonial  juris- 
diction, except  as  to  granting  marriage  hcenses,  is  transferred  to  the  court 
for  divorce  and  matrimonial  causes.  The  jurisdiction  in  criminal  suits, 
including  church  discipUne  and  the  correction  of  offenses  of  a  spiritual  kind, 
and  the  beneficial  jurisdiction  relating  principally  to  ecclesiastical  dues  and 
fees,  rights  of  ecclesiastical  patronage,  validity  of  presentations  to  livings, 
and  dilapidations  of  the  chancel  or  parsonage-house,  are  still  exercised  by 
these  courts. 
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§  5.  The  Court  of  Probate. — ^As  before  observed,  all  jurisdiction,  both 
voluntary  and  contentious,  of  the  ecclesiastical  and  other  courts,  in  testa- 
mentary causes,  and  with  respect  to  granting  or  revoking  letters  of  ad- 
ministration, is  now  taken  away  from  those  courts  and  transferred  to  other 
courts,  of  which  the  principal  is  a  court  of  probate  sitting  in  London,  having 
jurisdiction  throughout  all  England.  20  &  21  Vict.  c.  77;  21  &  22  Id.  c.  95. 
See  Cox's  Institutions,  etc.,  570.  Where  there  is  no  contention  as  to'  the 
grant  of  probate  or  of  letters  of  administration,  the  grant  is  in  "com- 
mon form,"  and  is  now  made  either  in  the  principal  registry  in  London,  or 
in  the  district  registries  throughout  England  and  Wales.  Where  there  is  a 
contention,  the  questions  of  probate  or  grant  of  letters  are  determined 
judicially  in  "solemn  form"  in  the  court  of  probate,  except  where  the  estate 
does  not  exceed  a  certain  amount,  in  which  cases  the  county  courts  exercise 
jurisdiction.  The  probate  court  may  try  questions  of  fact  itself,  or  may 
direct  an  issue  to  be  tried  before  any  of  the  superior  courts. 

§  6.  Colonial  tribimals. — In  the  English  colonies  of  America,  the  juris- 
diction of  the  ecclesiastical  courts  of  the  mother  coimtry  in  testamentary 
causes,  etc.,  was  exercised  by  the  tribunals  estabhshed  for  ordinary  civil 
business,  according  to  the  precedents  and  principles  of  the  spiritual  courts. 
In  the  Dutch  colony  of  New  York,  this  jurisdiction  was  governed  by  the 
Dutch  Roman  law,  the  custom  of  Amsterdam,  and  the  law  of  Aasdon, 
by  a  tribunal  composed  of  members  of  the  colonial  coimcil;  afterward,  in 
1653,  by  the  court  of  burgomasters  and  schepens;  and  afterward  (1665)  by 
the  court  of  orphan  masters,  and  then  by  the  mayor's  court,  after  the 
occupation  of  the  province  by  the  English.  The  history  of  the  testamentary 
courts  of  New  York  since  that  time,  and  the  Hmitations  of  their  jurisdic- 
tion, have  been  the  subject  of  careful  exaniiflation  by  an  eminent  judge, 
in  a  judicial  proceeding  before  him,  as  surrogate  of  New  York  county;  and 
the  reader  will  thank  us  for  taking  a  few  passages  from  his  opinion,  con- 
spicuous alike  for  prof oimd  learning  and  gracefulness  of  statement.  [Opin- 
ion of  Chief  Justice  Charles  P.  Daly,  of  the  common  pleas,  acting  surrogate 
during  a  vacancy  caused  by  the  death  of  the  incumbent  of  that  office  (Nov., 
1862),  in  the  Matter  of  Brick's  Estate,  reported  in  15  Abb.  Pr.  12.  See 
also  a  valuable  monograph  on  the  History  of  the  Judicial  Tribunals  of 
New  York,  by  the  same  eminent  judge,  prefixed  to  E.  D.  Smith's  Com- 
mon Pleas  Reports,  vol.  I.] 

§  7.  The  Mayor's  Coixrt.— ^After  the  English  occupation,  in  1664,  says 
Judge  Daly,  the  court  of  burgomasters  and  schepens  was  changed  into 
the  mayor's  court,  a  name  by  which  it  was  known  for  one  hundred  and 
forty-six  years  afterward,  until  the  present  name  was  given  of  the  court 
of  common  pleas.  For  some  years,  under  the  English  rule,  it  continued  to 
exercise  the  same  fimctions  as  before,  its  proceedings  being  conducted  in 
the  Dutch  language.  The  court  of  orphan  masters  was  discontinued,  and 
the  mayor's  court,  for  a  long  period  after  its  proceedings  were  conducted  in 
the  English  language,  exercised  the  same  jurisdiction  in  respect  to  testa- 
mentary matters  and  estates  of  persons  dying  intestate  within  the  city,  as 
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it  or  the  court  of  orphan  masters  had  exercised  previously,  with  some  modi- 
fications and  restrictions. 

§  8.  The  Duke's  Laws. — ^When  the  government  of  the  province  was 
committed  to  Governor  NichoUs,  by  James  II,  then  Dukejjf  York,  a  body 
of  laws  was  framed  for  its  government,  afterward  known  as  "The  Duke's 
Laws,"  and  this  Code,  with  §uch  additions'  as  Were  made  to  it  by  the  gov- 
ernor and  coxmcil,  or  at  the  annual  sitting  of  the  court  of  assize,  the  written 
instructions  received  by  the  governors  from  the  home  government,  the 
principles  of  the  common  law,  together  with  certain  usages  and  customs 
derived  from  the  Dutch,  constituted  the  law  of  the  province  until  the 
sitting  of  the  first  legislative  assembly  in  1683. 

By,  the  Duke's  laws,  a  constable  and  two  overseers  were  required  to 
proceed  to  the  house"  of  a  deceased  person,  fortyrcight  days  after  the  death, 
and  inquire  respecting  his  estate,  and  whether  he  had  left  any  will.  They 
were  required,  further,  to  make  an  inventory  of  his  effects,  appraise  the 
value,  and  make  a  return  of  their  proceedings,  under  oath,  to  the  next 
court  of  sessions. 

The  province  was  divided  into  three  ridings,  and  in  each  of  these  ridings 
there  was  a  court  of  sessions,  composed  of  the  justices  of  peace  living  within 
the  riding,  which  was  held  twice  a  year.  The  probate  of  wills,  the  granting 
of  administration  in  cases  of  intestacy,  the  final  accounting  of  executors 
and  administrators,  together  with  such  compulsory  measures  as  were  nec- 
essary to  compel  it,  the  removal  of  executors,  the  distribution  of  estates, 
and  the  appointment  of  guardians,  took  place  in  the  first  instance  before 
the  court  of  sessions,  except  in  the  city  of  New  York,  where  the  same  juris- 
diction was  exercised  by  the  mayor's  court.  If  the  estate,  however,  ex- 
ceeded £100,  all  proceedings  upon  the  probate  of  wills,  and  all  records  in 
cases  of  administration,  had  to  be  transmitted^  duly  certified,  to  the  office 
of  the  secretary  of  the  province  in  the  city  of  New  York,  where  they  we're 
required  to  be  recorded,  and  where  letters  testamentary  and  of  adminis- 
tration in  such  instances,  and  the  final  discharge  of  executors  or  adminis- 
trators, which  was  called  a  quietus,  were  granted  by  the  governor  under 
the  seal  of  the  province.  The  proof  and  all  proceedings  took  place  in  the 
first  instance  before  the  court  of  sessions  or  the  mayor's  court,  and  the 
court  gave  its  judgment  or  opinion,  which  was  transmitted  to  the  governor 
under  the  certificate  of  one  of  the  justices  and  the  clerk,  and  the-act  of  the 
governor  was  simply  a  formal  ratification  by  the  granting  of  letters  or  of 
discharges.  In  some  instances  the  governor  gave  his  judgment  upon  the 
construction  of  a  will,  and  Governor  Andros  granted  letters  without  any 
proceeding  in  court,  but  these  were  exceptional  instances  and  of  rare 
occurrence.  In  all  proceedings  before  them,  the  court  of  sessions  had  the 
power  of  granting  a  rehearing,  or, "as  it  was  called,  a  "review,"  and  upon 
such  review  might  in  their  discretion  admit  new  evidence— a  power,  how- 
ever, which,  was  not  continued  in  the  coui-ts  which  succeeded,  in  1691,  to 
the  civil  jurisdiction  of  these  tribunals. 

See  The  Duke's  Laws,  Collection  of  the  N.  Y.  Historical  Society, 
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vol.  I,  315,  404,  412,  415;  Records  of  Wills  in  N.  Y.  Surrogate's  Office, 
Ub.  I,  1,  3,  10,  19,  21,  28,  31,  38,  41,  67,  90,  91,  105,  190,  195,  270,  283, 
355,  376,  377,  442;  lib.  II,  29;  Mb.  Ill,  191;  lib.  IV,  129;  Book  of  Inven- 
tories, vol.  I,  1,  5;  Daly's  Jud.  Trib.  23-30;  2  Rev.  L.  of  1813,  app.  V. 

This  state  -0^ things  continued  until  1686.  In  the  letter  of  instructions, 
3  Col.  Doc.  372, 688,  820,  transmitted  in  that  year  to  Governor  Dongan,  he 
was,  among  other  things,  directed  to  see  that  the  ecclesiastical  jurisdiction 
of  the  Archbishop  of  Canterbury  should  take  place  in  the  province,  "  as  farr 
as  conveniently  may  bee,"  except  the  collating  of  benefices,  the  granting  of 
marriage  licenses,  and  the  probate  of  wills,  which  were  reserved  to  the  gover- 
nor; and  in  a  similar  letter  of  instructions  to  Sloughter,  in  1689,  the  ecclesi- 
astical jurisdiction  of  the  Bishop  of  London,  was  added.  The  ecclesiastical 
jurisdiction  of  the  Bishop  of  London,  so  far  as  it  related  to  testamentary 
matters  or  the  administration  of  the  estates  of  intestates,  was  limited  to 
cases  where  the  effects  of  the  deceased  were  exclusively  within  the  bishop's 
diocese,  and  the  jurisdiction  was  exercised  by  a  court  held  in  the  diocese  by 
the  bishops,  commissary,  or  surrogate;  but  if  the  deceased  had  left  effects 
in  more  than  one  diocese,  then  the  Archbishop  of  Canterbury  had  exclusive 
jurisdiction,  and  the  matter  was  heard  before  his  delegate  in  the  prerog- 
ative courts,  of  which  there  were  two,  the  prerogative  office  at  York  and 
Canterbury.  Ayhff's  Parergon  Juris  Canonici  Anglicana,  192,  534,  Lon- 
don, 1726;  Gibson's  Codex,  465,  471,  472,  478;  Godolphin's  Orphan's 
Legacy,  106;  4  Inst.  335;  WiUiams  on  Ex.  248,  4th  Lond.  ed. 

§  9.  The  Governor's  jurisdiction — His  delegate.^^After  these  instruc- 
tions were  received,  a  change  took  place  in  the  course  of  procedure.  The 
courts  of  sessions  and  the  mayor's  court  continued  to  exercise  the  same 
functions  as  before,  but  the  governor,  or  the  secretary  of  the  province,  also 
took  proof  of  the  execution  of  wills  and  of  the  inventory  and  appraisement 
of  estate;  and  in  1691,  under  the  administration  of  Lieutenant-Governor 
Ingoldsby,  a  clause  was  inserted  in  alL  letters  testamentary  or  of  adminis- 
tration, that  the  granting  of  such  letters,  the  hearing  of  accounts,  the 
reckoning  of  administration,  and  the  granting  of  the  final  discharge,  be- 
longed to  the  governor,  and  not  to  any  inferior  judge.  If  a  will  was  proved 
before  a  secretary,  he  annexed  a  certificate  that  "being  theretmto  dele- 
gated," the  will  had  been  duly  proved  before  him;  and  an  authentication, 
in  the  name  of  the  governor,  in  the  form  that  continued  in  use  down  to 
the  Revised  Statutes,  that  the  will  had  been  "proved,  approved,  and 
allowed,"  under  the  prerogative  seal,  was  annexed,  and  the  whole  was  re- 
corded in  the  secretary's  office — the  validity  of  the  record  being  attested 
by  his  signature.  Records  of  Wills  in  N.  Y.  Surrogate's  Office^  from  1683 
to  1690  and  1691,  182,  229.  In  this  way  a  distinct  department  grew  up  in 
the  secretary's  office,  which  took  the  name  of  the  prerogative  office,  and  the 
records,  connecte4  with  it  the  name  of  the  registry  of  the  prerogative,  and, 
in  1691,  the  whole  became  distinguished  by  the  judicial  appellation  of  the 
prerogative  court. 

The  legislative  assembly  which  was  convened  in  1683,  having  been 
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established,  was  again  reinstated  in  1691,  and,  at  its  second  session,  in 
1692,  an  act  was  passed.  Laws  of  N.  Y.  from  1691  to  1751,  Smith  and 
Livingston's  ed.  I,  15,  by  which  it  was  declared  that  the  probate  of  all 
wills  and  letters  of  administration  should  thenceforth  be  granted  by  the  gov- 
ernor, or  such  person  as  he  should  delegate,  imder  the  seal  of  the  prerogative 
office;  that  all  wills  in  the  counties  of  Orange,  Richmond,  Westchester,  or 
Kings,  should- be  proved  in  New  York  before  the  governor  or  his  delegate, 
and  LQ  the  remote  coiinties  in  the  courts  of  common  pleas— tribimals  which 
had  been  created  in  each  county  by  an  act  of  the  previous  session;  and 
where  the  proof  was  taken  in  the  courts  of  common  pleas,  it  was  required 
to  be  certified  under  the  hand  of  the  judge  and  clerk  to  the  secretary's  office 
in  New  York,  where  probate  was  granted.  Where  the  estate  was  under 
£50,  the  courts  of  common  pleas  were  authorized  to  admit  the  will  to  pro- 
bate, or  to  grant  letters  of  administration,  and  from  their  decision  an  ap- 
peal was  allowed  to  the  governor,  or  to  the  person  he  might  delegate  to 
act  for  him.  How  this  jurisdiction  was  then  understood  appears  from  a 
letter  written  the  year  following,  by  Clarkson,  the  secretary  of  the  prov- 
ince, to  the  Lords  of  Trade.  Col.  Doc.  IV,  28.  "  The  governor,"  he  says, 
"discharges  the  place  of  the  ordinaiy  (the  bishop)  in  granting  administra- 
tion and  in  proving  wills,  and  the  secretary  of  the  province  acts  as  regis- 
trar." The  secretary  of  the  province  was  an  officer  independent  of  the  gov- 
ernor, holding  his  appointment  from  the  crown,  the  duties  of  which  he 
discharged  chiefly  through  a  deputy.  Governor  Fletcher,  immediately 
after  the  passage  of  this  act,  in  1692,  appointed  this  deputy  his  delegate, 
and  he  took  proof  of  wills,  which  were  afterward  approved  and  allowed 
in  the  name  of  the  governor.  In  1702,  Lord  Cornbury  appointed  as  his 
delegate  a  Dr.  Bridges,  who  was  afterward  chief  justice  of  the  province. 
The  proof  of  wills  was  then  taken  before  him,  and  upon  his  certificate  let- 
ters were  granted  by  the  deputy  secretary  in  the  name  of  the  governor. 
Rec;  of  Wills,  VII,  3,  64,  87,  93,  129,  169,  212.  Before  Dr.  Bridges,  also, 
executors  and  administrators  were  sworn  faithfully  to  execute  their  trust; 
the  renunciation  of  executors  was  formally  made  before  him,  and  he  took 
proof  of  inventories.  This  gentleman  was  a  man  of  legal  acquirements,  and 
had  received  in  England  the  degree  of  doctor  of  laws,  and  he  was  the  first 
in  the  province  to  make  use  of  the  title  of  surrogate,  adding  it  after  his 
signature  to  all  documents.  Dr:  Bridges  having  been  appointed  chief 
justice,  Cornbury  appointed  the  deputy  secretary  his  delegate,  and  this 
officer,  with  the  exception  of  a  few  interruptions  or  changes,  continued  to 
act  as  the  governor's  delegate  down  to  the  time  of  the  revolution.  The 
provision  in  the  act  of  1692,  which  required  all  wills  in  the  coimties  named 
to  be  proved  in  New  York  before  the  governor  or  his  delegate,  was  found 
to  be  exceedingly  onerous.  Traveling  then  was  very  different  from  what 
it  is  now,  and  to  bring  witnesses  in  all  such  cases  to  New  York  was  at- 
tended with  difficulty  and  expense.  In  view  of  this  inconvenience,  Corn- 
bury, acting  upon  the  previous  precedent  of  Ingoldsby,  and  giving  what 
was,  perhaps,  an  allowable  construction  to  the  act  of  1692,  commissioned 
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delegates  to  act  for  him  in  all  of  these  counties,  and  at  a  later  period,  under 
future  governors,  delegates  were  appointed  for  the  more  remote  counties. 
Rec.  of  Wills,  til,  212,  476,  489;  VIII,  18,  19;  XII,  187,  199;  XIII, 
891;  Book  of  Commissions,  III,  473;  V,  235,  412,  418,  420;  VI,  4.  At 
the  same  time,  a  local  delegate  was  appointed  for  the  city  and  county 
of  New  York,  distinct  and  apart  from  the  secretary  of  the  province  or 
deputy  secretary,  who  were  also  commissioned  to  act  as  delegates:  In 
fact,  an  attempt  was  made  to  carry  out,  in  conformity  with  the  instructions 
that  accompanied  the  governor's  commission,  the  distinct  jurisdictions  in 
England,  by  the  commissary  pf  the  bishop  diocesan,  and  the  ordinary  or 
delegate  of  the  Archbishop  of  Canterbury;  or  what  was  then  known  as  the 
court  held  by  the  commissary  of  the  bishop,  and  the  prerogative  court 
held  by  the  delegate  of  the  archbishop  or  metropohtan.  Gibson's  Codex, 
465,  1035.  If  the  deceased  had,  at  the  time  of  his  death,  effects  in  more 
than  one  county,  or  as  the  oflScial  document  expressed  it,  "goods,  chattels, 
and  credits  in  divers  places  within  the  province,"  then  the  governor  exer- 
cised exclusive  jurisdiction.  The  will  was  proved  before  his  delegate  in  the 
prerogative  court.  Letters  were  issued  in  the  name  of  the  governor,  imder 
the  prerogative  seal,  attested  by  the  signature  of  the  secretary  or  the 
deputy  secretary,  and  the  whole  was  recorded  in  the  registry  of  the  pre- 
rogative court.  If  the  deceased,  however,  had  effects  only  in  one  county, 
then  the  will  was  proved  before  the  local  delegate  of  that  county.  He  gave 
a  certificate  of  the  fact,  and  the  will  was  then  taken  to  the  registrar's  court, 
where  it  was  approved  and  allowed,  letters. testamentary  were  granted  in 
the  name  of  the  governor,  the  seal  of  the  prerogative  was  affixed,  and  the 
whole  was  recorded  in  the  registry  of  the  court.  Letters  of  administration 
could  not  be  obtained  except  in  the  prerogative  court.  By  the  act  of  22, 
^3  Car.  II  (cap.  10),  administrators  were  required  to  exhibit,  xmder  oath, 
an  inventory  of  the  personal  estate  of  the  deceased  in  the  registry  of  .the 
court  that  granted  letters;  to  make  a  true  and  just  account,  also  imder 
oath,  to  the  court,  of  their  administration,  by  the  day  fixed  in  their  bonds 
which  was  not  less  than  a  year;  their  accounts  were  to  be  examined  and 
allowed  in  that  court,  and  they  bound  themselves  to  pay  to  such  persons 
as  the  judge  of  that  court  should  limit  or  appoint.  This  jurisdiction  in  the 
colony  was  vested  in  the  prerogative  court;  executors  and  administrators 
accoimted  before  it,  and  the  decree  upon  final  distributions  was  made, there. 
It  had  the  power  to  issue  citations  to  compel  the  attendance  of  witnesses, 
and  it  heard  appeals,  where  probate  or  administration  was  granted  by  the 
court  of  common  pleas;  in  addition  to  which  it  exercised  a  jurisdiction  more 
especially  ecclesiastical,  such  as  the  granting  of  marriage  Ucenses,  Ucenses 
to  schoolmasters,  and  in  taking  proof  of  the  due  installation  of  clergymen. 
Rec.  of  Wills  in  N.  Y.  Surr.  Office,  II,  39,  104,  107;  III,  149;  IV,  129, 
182,  213,  221;  230,  250,  328;  V,  286,  333;  VI,  1;  VII,  474,  484,  491; 
VIII,  18,  19;  XII,  197,  199;  XIII,  891;  XXVIII,  107;  Book  of  Inven.  I, 
5;  Rec.  of  Admin.  I,  2;  N.  Y.  Col.  Doc.  VII,  830;  VIII,  322,  413;  N.  Y. 
Rec.  of  Marr.,  Albany,  1860;  Munsell's  Annals  of  Albany,  III,  327;  IV,  16. 
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§  10.  The  delegates. — The  delegate  who  represented  the  governor  in  this 
court,  or,  as  he  might  be  called,  the  general  delegate,  was  either  the  secre- 
tary of  the  province  or  the  deputy  secretary — generally  the  latter.  He 
was  empowered  by  his  commission  to  admit  wills  to  probate,  to  grant 
letters  of  administration,  and  for  that  purpose  might  "  affix  the  prerogative 
seal  of  the  province  thereto,  without  any  further  fiat  or  allowance."  Book 
of  Corns.  V,  62. 

No  such  general  powers  were  conferred  on  the  local  delegates.  They 
were  authorized  by  their  commissions  to  take  proof  of  the  execution  of 
any  will  made  by  a  person  residing  in  their  county,  to  swear  executors  or 
administrators  that  they  Wuld  faithfully  execute  their  trust,  or  that  the 
inventories  or  accounts  to  be  exhibited  by  them  in  the  prerogative  court 
were  true,  and  to  supervise  the  estates  of  intestates.  This  power  of  super- 
vising the  estates  of  intestates  was  in  consequence  of  a  clause  in  the  act  of 
1692,  which  provided  that,  where  any  person  died  intestate,  two  free- 
holders of  the  town,  to  be  annually  elected,  should  inquire  into  the  real  and 
personal  estate  of  the  deceased,  and  make  an  inventory  of  it,  and  return 
it,  under  oath,  to  the  person  in  the  county  delegated  by  the  governor  to 
supervise  the  estates  of  intestates;  that  the  person  delegated  should  cause 
the  goods  and  chattels  to  be  sold,  retaining  thfe  proceeds  for  those  who 
should  appear  and  have  a  right  to  claim  them;  and  that  if  the  deceased 
left  orphans,  and  there  was  no  widow  or  next  of  kin,  the  person  so  delegated 
by  the  governor  should  have  the  administration  and  care  of  the  intestate's 
estate,  and  the  guardianship  of  the  persons  and  estates  of  the  orphans, 
until  they  should  marry  or  reach  the  age  of  twenty-one;  a  provision  that 
was  superseded  and  became  inoperative  by  subsequent  legislative  enact- 
ments. Book  of  Corns.  Ill,  473.  With  the  exception  of  this  provision,  the 
powers  of  these  legal  delegates  were  not  much  greater  in  fact  than  that 
of  commissioners  of  deeds  in  our  day.  They  did  little  else  than  to  adniihis- 
ter  formal  oaths,  for  if  any  contest  arose  upon  the  execution  of  a  will,  it  was 
settled  either  in  the  prerogative  court,  from  which  alone  letters  could  issue, 
or  in  the  courts  of  record  where  it  had  to  be  proved  in  what  was  called  the 
solemn  form  per  testes,  to  make  it  binding  upon  real  estate.  At  first,  these 
local  delegates  bore  only  the  name  of  delegates,  but  about  1746  they  began 
to  assume  the  title  of  surrogates,  and  were  so  designated  thereafter  in  their 
commissions.  There  were  thus,  as  in  England,  a  local  and  a  general  tri- 
bunal, with  this  distinction,  however,  that  the  local  tribunal  here  was  much 
more  limited  in  its  powers;  and,  further,  that  its  judicial  acts,  such  as  tak- 
ing the  proof  of  wills,  had  to  be  approved  and  ratified  under  the  seal  of 
the  prerogative  court. 

In  1743,  an  act  was  passed  for  the'  more  speedy  recovery  of  legacies. 
By  this  act  any  person  entitled  to  a  legacy  or  a  residuary  estate  under  a 
will,  or  to  any  share  in  the  estate  of  an  intestate,  might  bring  an  action 
against  the  executor  or  administrator,  after  it  became  due,  or,  if  no  time 
was  fixed  by  the  will  after  a  year  had  expired,  to  compel  its  pa3mienli,  in 
the  supreme  court  or  any  court  of  record,  if  ib  amounted  to  more  than 
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£20,  or  if  under  that  sum,  in  a  court  of  common  pleas;  and  if  a  plea  of 
want  of  assets  was  put  in,  the  court  was  empowered  to  appoint  auditors  to 
examine  the  accounts  of  the  executor  or  administrator,  who  were  to  report 
how  the  accounts  stood,  and  what  sum  would  remain  after  the  payment 
of  debts,  and  what  proportion  the  plaintiff  was  entitled  to.  The  court 
was  empowered  to  correct  any  mista|ces  or  errors  in  the  accounts  reported, 
and  for  the  amount  found  to  be  due  the  plaintiff  had  execution — which 
act  continued  in  force  down  to  the. Revised  Statutes.  This  act,  Laws  of 
N.  Y.  Smith  &  Livingston's  ed.  I,  316;  Street's  N.  Y.  Council  of  .Revision, 
281,  and  the  general  jurisdiction  exercised  by  the  court  of  chancery  in  such 
cases,  furnished  a  much  more  effectual  remedy  than  the  prerogative  court 
could  afford,  and  the  practice  of  accounting  in  that  court,  therefore,  fell 
into  disuse,  except  when  an  executor  or  administrator  filed  his  account  with 
the  view  of  obtaining  his  discharge;  and  in  time  the  common-law  courts 
were  but  rarely  resorted  to,  as  the  remedy  in  equity  was  more  efficient  and 
better  adapted  for  adjusting  the  rights  of  all  parties. 

§  11.  The  deputy  further  considered  as  the  original  of  the  Surrogate. — 
I  have  thus  given,  as  far  as  it  is  now  possible  to  ascertain  it,  the  exact 
jurisdiction  exercised  by  the  prerogative  court.  No  minutes  of  the  sittings 
of  this  court,  if  any  were  ever  kept,  or  if  it  ever  had  any  regular  sittings, 
which  I  very  much  doubt,  are  to  be  found.  "  The  records  belonging  to  it, 
and  everything  appertaining  to  wills  and  the  administration  of  estates  were 
carried  to  Albany  during  the  revolution,  before  the  evacuation  of  the  city 
by  the  American  troops.  An  act  was  passed  in  1799  (2  Greenleaf 's  Law  of 
Ni  Y.  420),, directing  the  judge  of  the  court  of  probate  to  deliver  to  the  Sur- 
rogate of  the  city  and  county  of  New  York  all  books,  records,  minutes, 
documents  and  papers  belonging  to  the  court  of  probate,  before  the  1st 
of  May,  1807,  in  pursuance  of  which  the  late  Sylvanus  Miller,  who  was 
then  Surrogate,  went  to  Albany  in  1800,  and  brought  away  everything 
that'  could  then  be  found.  I  presume  that  if  any  minutes  had  ever  been 
kept  of  the  court,  they  would  have  existed  then,  and  would  have  been 
discovered  by  Judge  Miller,  as  the  chain  of  records  now  here,  and  which 
he  arranged  and  classified,  are,  for  the  whole  colonial  period,  very  com- 
plete and  perfect."^Daly,  J.  In  fact,  its  whole  business  was  managed 
for  seventy  years  before  the  revolution,  by  the  secretary  of  the  prov- 
ince and  his  deputy,  with  httle  interference  on  the  part  of  the  gov- 
ernor, and  with  but  little  knowledge  on  their  part  respecting  it.  In 
connection  with  the  registry,  which  the  secretary  claimed  as  a  part  of 
his  office,  everything  was  done  to  keep  the  court  exclusively  under  the 
control  of  this  officer.  It  was  entirely  managed  by  his  deputy,  who  ful- 
filled many  functions,  which  were  so  mixed  up  as  the  acts  of  one  and  the 
same  person,  that  it  was  difficult  even  then  to  distinguish  the  varied  capac- 
ities in  which  he  acted.  The  precise  character  of  his  powers  or  those  of  the 
secretary,,  together  with  the  extent  or  nature  of  the  authority  which,  in 
virtue  of  the  governor's  prerogative,  was  vested  in  the  prerogative  court, 
were  matters  of  great  perplexity  then,  and  a  constant  subject  of  complaint 
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and  remonstrance.  See  Gov.  Moore's  Letter  to  the  Lords  of  Trade,  and 
Gov.  Tryon's  upon  the  same  subject,  Col.  Doe.  VII,  130,  187,  283,  323. 
One  of  the  last  of  the  secretaries,  Clark,  held  no  less  than  twelve  dis- 
tinct offices,  nearly  all  of  them  connected  with  the  administration  of 
justice,  and  his  deputy,  Goldsbrow  Banyan,  who  held  that  office,  with 
but  few  interruptions,  from  1746  to  the  revolution,  in  addition  to  act- 
ing as  the  general  assistant  of  his  principal,  was  examiner  of  the  pre- 
rogative court,  and  the  local  delegate  for  the  city  and  county  of  New 
York,  while  at  the  same  time  he  fulfilled  the  function  of  general  dele- 
gate, or  as  Gov.  Tryon  describes  the  office,  acting  as  principal  Sur- 
rogate. See  Report  of  the  Lords  of  Trade,  N.  Y.  Col.  Doc.  VIII,  413. 
A  course  of  management  which  was  designed  to  baffle  all  inquiry  then^ 
and  which  succeeded  in  doing  so,  was  not  very  easy  to  unravel  after- 
ward, and,  therefore,  when  the  revolution  broke  out,  very  confused  ideas 
prevailed  as  to  the  nature  of  jurisdiction  of  this  court,  and  even  as  to  its 
name,  being  sometimes  called  the  prerogative  court,  and  sometimes  the 
court  of  probate;  a  confusion  of  names  which  led  to  the  impression  that 
there  were  two  tribunals  before  the  revolution,  an  impression  which  I 
formerly  entertained,  whereas  there  was  in  reality  but  one.  Daly's  Judicial 
Tribunals  of  N.  Y.  53;  Rec.  of  Com.  V,  70,  412,  418;  VI,  201.  The  legis- 
lature, in  1778,  1  Laws  of  N.  Y.,  Jones  &  Varick's  ed.  23,  riieant  to 
sweep  away  every  authority  vested  in  this  court,  in  virtue  of  the  pre- 
rogative of  the  colonial  governors,  supposing  it  to  be  greater  than  it 
actually  was,  and  to  constitute  a 'court  thereafter  to  be  held  by  a 
single  judge,  having  the  same  jurisdiction  in  testai](ientary  matters  and 
in  cases  of  intestacy,  to  be  known  as  the  court  of  probates;  and,  ac- 
cordingly, in  an  act  passed  in  that  year,  it  was  declared  that  the  judge 
in  a  court  of  probate  should  be  vested  with  the  powers  and  authority, 
and  have  the  like  jurisdiction  in  testamentary  matters,  which  the  governor 
of  the  colony  of  New  York,  while  it  was  subject  to  the  crown  of  Gr^at 
Britain,  had  and  exercised  as  judge  of  the  prerogative  court,  or  the  court 
of  probates  of  the  colony,  except  the  power  of  appointing  Surrogates. 

From  this  period  to  1789,  this  new  tribunal,  the  court  of  probates,  con- 
tinued to  exercise  the  same  jurisdiction  in  such  matters  as  the  prerogative 
court  had  done.  The  proof  of  wills,  where  the  deceased  had  effects  in 
more  than  one  county,  was  taken  before  the  judge  of  that  court,  and  before 
the  surrogate  where  the  effects  were  exclusively  in  one  county;  and  in  both 
cases  the  proof  of  the  will  was  "approved  and  allowed''  in  the  name  of  the 
people,  before  the  court  of  probates,  where  it  was  recorded,  and  from 
which  letters  issued  under  the  seal  of  the  court,  attested  by  the  signature 
of  its  clerk.  Letters  of  administration  were  also  granted  there,  and  all 
inventories  were  filed  there.  Rec.  of  Wills  in  N.  Y.  Surrogate's  Office, 
XXXII,  50,  360;  XXXIII,  2,  19,  59,  316,  421,  438;  XXXIV,  436;  XXXV, 
290;  XXXVI,  2;  XXXVII,  316,  427;  XXXIX,  286,  436;  1  Rec.  of  Inven- 
tories, 1;  Rec.  of  Admin.  IV,  V,  VI,  VII.  This  court  held  stated  sittings, 
at  regular  periods  in  different  parts  of  the  State,  until  178^,  when  it  was 
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fixed  in  the  city  of  New  York  until  1787,  after  whicb  it  was  permanently- 
removed  to  Albany,  and  up  to  1797  the  surrogates  of  the  different  counties 
continued  to  exercise  exactly  the  same  powers  which  they  did  before  the 
revolution. 

§  12.  The  birth  of  the  Surrogate;  power  to  probate. — In  that  year, 
1787,  an  important  change  w^  made;  an  act  was  passed,  2  Laws  of 
N.  Y.,  Jones  &  Varick's  ed.  71,  by  wliich  the  granting  of  probate  and 
of  letters  of  administration  was  taken  away  altogether  from  the  court  of 
probates,  except  in  certain  specified  cases,  and  conferred  upon  the  Sur- 
rogates of  the  different  counties,  from  whose  decision  in  contested  cases 
an  appeal  was  allowed  to  the  court  of  probates.  This  act  provided 
that  the  governor,  with  the  consent  of  the  coimcil  of  appointment, 
should  commission  a  Surrogate  for  every  county  in  the  State,  and  em- 
powered each  surrogate  to  take  proof  of  the  last  wills  and  testaments 
of  persons  dying  in  his  county,  or  who  was  an  inhabitant  of  it  if  he  died 
from  home,  to  issue  probate  and  grant  letters  testamentary  thereon,  or 
letters  of  administration  with  the  will  annexed;  or  where  such  person 
died  intestate,  to  grant  letters  of  administration;  such  letters  to  issue  in 
the  name  of  the  people,  and  to  be  tested  in  the  name  of  the'  surrogate,  and 
sealed  with  the  seal  of  his  office.  This  act  further  provided  that  each 
surrogate  should  record  all  wills  proved  before  him,  with  the  proof  thereof, 
and  all  letters  testamentary  or  of  administration  issued  by  him,  with  all 
things  concerning  the  same,  and  directed  that  when  administration  was 
granted  by  him,  the  inventory  should  be  "exhibited"  in  his  office. 

Where  persons  died  out  of  the  State,  or  within  it  not  being  inhabitants, 
the  act  directed  that  their  wills  should  be  proved  before,  or  administration 
of  their  personal  estates  should  be  granted  by,  the  judge  of  the  court  of 
probates,  and  in  such  cases  the  .inventory  was  "exhibited"  in  the  registry 
of  that  court.  This  act  also  gave  the  court  of  probates  authority  to  compel 
administrators  to  account  in  cases  of  intestacy,  to  decree  and  settle  thei 
order  of  distributions  after  the  payment  of  debts  and  expenses,  and  to 
compel  the  payment  of  the  amounts  «o  decreed.  It  was  empowered,  also, 
to  hear  and  determine  all  causes  touching  any  legacy  or  bequest  in  any  last 
will  and  testament,  payable  out  of  the  personal  estate  of  the  testa,tor,  and 
to  compel  payment  of  it.  Sparrow  v.  Norfolk,  Nay's  R.  28;  Gibson's  Codex, 
466,  478.  This  was  a  provision  Virtually  empowering  the  court  to  call 
executors  to  account,  which  was  an  importiant  change,  as  before  that  time 
probate  or  ecclesiastical  courts  had  no  power,  either  by  the  canon  law  or 
by  statute,  to  compel  executors  to  accoimt.  Authority  was  also  given  to 
the  court. to  enforce  its  decree  for  payment  of  distributive  shares  tir  be- 
quests or  legacies,  by  execution  against  the  person,  and  by  the  twentieth 
section  of  the  act  it  was  declared  that  "the  courts  of  the  said  surrogate  and 
the  said  court  of  probates,  in  the  matters  submitted  to  their  cognizance, 
respectively,  by  this  act,  shall  proceed  according  to  the  course  of  the  courts 
having,  by  the  common  law,  jurisdiction  of  like  matters." 

In  1786,  Greenleaf 's  Laws,  238,  the  court  of  probates,  where  the  personal 
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estate  was  insufficient  to  pay  debts,  was  empowered  to  order  the  sale  of  the 
real  estate,  and  make  distribution,  of  the  proceeds  among  tlae  creditors,  but 
wjtien  the  court  was  removed  permanently  to  Albany,  in  1797, 3  Greenleaf's 
Law's,  391,  it  was  found  very  inconvenient  to  resort  thither  in  all  ,ca,seis  for 
that  purpose,  and,  accordingly,  in  -1799,  an  act  was  pa,ssed.  Laws  of  N.  Y. 
1799,  Andrew's  ed.  724,  conferring  this  power  on  the  Surrogates  when-  the 
lands  of  the  deceased  were  exclusively  in  one  county;  and  by  the  same  act 
they  were  authorized  to  admit  wills  to  probate  aiid  tp  grant  letters  of  ad- 
ministration Tjsrhere  persons  died  out  of  the  State,  or  within  it  not  being 
inhal?itants.  ,  , 

§  13.  Additional  powers  to  Surrogates. — 'In  1801,  the  Surrogates  were 
clothed  yf'iih  the  same  power  as  the  judge  of  probate,  tQ,qite  the  adminis- 
trators to  account,  to  decree  (Jistribution,  or  ,th^.  payment  of  bequests  and 
legacies,  and  compel  it  by  execution,,  1  Webster's  Laws,  317,,  325;  Seymour 
V.  Seymour,  4  Johnsi.  Ch.  409;  Foster  v.  TViII>^^,.  1  Paige,  537;  Dakin.Y.  Hud- 
sqn,  6  Cow.  221.  In  1802,  they  were  authorised  to  appoint  guardians  for 
infants  as  fully  as  the  chancellor  might  40,  3  Webst.  158;  in  1806,  to  order 
the  admeasurement  of  dower  of  lands  within  their  county,  upon  the  appli- 
cation of  the  widow,  the  heirs  or  the  guardians  of  minors.  Id.  316;  in  1807, 
to  exercise  powers  as  extensive  as  the  court  of  probates,  in  ordering  sale 
of  lands  f pr  the  payment  of  debts,  5  Id.  138;  in  1810,  to  order  the  mort- 
gaging or,  leasing  of  the  land  of  testators  or  intestates  for  the  payment  of 
debts,  where  any  infants  were  interested;  and  all  these  laws,  whether  relat- 
ing to  the  surrogates  or  to  the  court  of  probates,  were  iiiporporated  in  one 
general  act  in  the  revision  of  1813,  in  which  act  are  also  embraced  some 
other  general  powers,  such  as  compelling  the  production  1  of  wills,  docu- 
ments, or  writings,  the  attendance  of  witnesses,  and  the  power  of  punishing 
for  contempt;  and,  by  aji  act  passed  iii  the  same  year,  they  were  authorized 
to  complete  the  unfinished  business  tha,t  might  be  left  by  their  predecessor. 
Laws  of  1813,  139. 

In  1819,  tj^iey  were  empowered  to  confirm  sales  of  re^l  estate  ordered  by 
them  for  the  payment  of  debts,, and io  direct, conveyances  to  be  made  by 
executors  or  administrators,  Laws  of,  1819,  214;  and  in  1821,, to  institute,  an 
inquiry  respecting  the  personal  estate  qf  intestates  not  deliyered  to  the 
public  administrator,  or  not  accqunted  for  in  a  lawf,ul  and  satisfactory 
manner  by,  the  person  into  whose  hands  it  was  supposed  to  have  fallen. 

§14.  Abolition  of  Court  of  Probates, — By  the  act  passed  in  1823,  the 
court  of  probates  was  abolished. ,  Laws  of  1823.  ,  Its  appellative  jurisdiction 
on  appeal  from  Surrogates  was  transferred  tp  the  court  qf  chancery,  and 
whatever  otiher  jurisdiction  it  possessed  was  by  this  act  vested  in  that 
court. 

,Frpm  1823  to  the  passage  of  the  Revised  Statutes,  the  only  acts  of  a 
general  character  relating  to  surrogates  were  acts  directing  them  to  record 
all  letters  testamentary  and  of  administration,  all  appointments  of  guard- 
ians, and  all  orders  and  decrees  upon  the  sales  of  real  estate  made  by  them- 
selves or  their  predecesiaors. ,  Laws  of  1828,  136. 
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§  15.  Surrogate's  powers  always  special  and  limited. — It  will  be  seen,  as 
the  result  of  this  lengthened  examination,  that  the  powers  conferred  upon 
surrogates  were,  from  the  beginning,  carefully  enumerated  in  the  com- 
mission under  which  they  were  first  appointed,  and  by  subsequent  legis- 
lative acts;  that  what  was  not  granted  to  tjiem  was  vested  before  the 
revolution,  either  in  the  prerogative  court,  the  supreme*  court,  the  court 
of  common  pleas,  and  the  court  of  chancery,  and  afterward  in  the  court  of 
probates.  That  when  the  prerogative  court  was  abolished,  in  1778,  its 
jurisdiction  in  testamentary  matters  and  in  cases  of  intestacy  was  trans- 
ferred to  the  court  of  probates;  and  that  when  that  court  was  abolished,  in 
1823,  its  jurisdiction  was  vested  in  the  court  of  chancery.  The  supreme 
court  and  the  courts  of  common  pleas  had,  as  had  been  shown,  under  the 
provision  in  the  act  of  1743,  the  power  of  compelling  executors  or  adminis- 
trators to  account  in  actions  brought  to  recover  legacies  or  distributive 
shares,;  and  wills  of  real  estate  were  proved  in  the  supreme  court  or  the 
court  of  common  pleas  until  the  passage  of  the  Revised  Statutes. 

The  commissioners  who  prepared  the  revision  of  the  statutes  which  was 
adopted  in  1830,  while  proposing  some  substantial  reforms  in  the  then 
existing  law  relating  to  wills  and  the  administration  of  estates,  declared  in 
their  reports  and  notes.  Revisers'  Notes,  5  Edm.  Stat.  622,  that  their  prin- 
cipal object  was  "to  adapt  the  written  law  to  the  actual  existing  law,  and 
where  that  was  settled,  to  express  it  in  intelligible  language,  and  to  incor- 
porate provisions  whichshould  terminate  the  uncertainty  that  now  prevails 
over  a  large  part  of  the  subject."  Their  revision,  as  adopted,  formed 
almost  a  codification  of  the  then  existing  law  and  practice  of  surrogates' 
courts. 

§  16.  The  Act  of  1837. — The  distinction  between  the  procedure  in  cases 
of  wills  of  real  property  and  that  in  cases  of  wills  of  personal  property  was, 
unfortunately,'  substantially  preserved,  and  numerous  deficiencies  were 
soon  found  in  the  working  of  the  system.  In  the  year  1837  the  Legislature 
adopted  the  very  important  statute  entitled  "An  act  concerning  the  proof 
of  wills,  executors  and  administrators,  guardians  and  wards,  and  surro-: 
gates'  courts,"  commonly  known  by  practitioners  in  these  courts  as  the 
act  of  1837;  and  the  extent  of  the  changes  which  it  made  in  the  system 
prescribed  by  the  Revised  Statutes  is  indicated  by  the  fact  that  its  seventy- 
seven  sections  amend  or  repeal  thirty-nine  sections  of  the  Revised  Statutes. 
The  next  statute  of  general  importance  which  should  be  noticed  is  the 
judiciary  act  of  1847,  by  which  the  judicial  system  of  the  State  was  reor- 
ganized, in  consequence  of  constitutional  changes  made  by  the  Constitu- 
tion of  1846;  and  we  should  also  mention,  from  the  great  importance  of 
the  act,  although  applicable  only  to  the  city  and  county  of  New  York,  the 
statute  of  1870,  chapter  359,  which  considerably  extended  the  powers  and 
jurisdiction  of  the  surrogate's  court  of  that  county. 

In  almost  every  year,  since  the  adoption  of  the  Revised  Statutes,  other 
special  changes  of  greater  or  less  importance  have  been  made  by  the  legis- 
lature, but  these  changes  have  been  made  to  remedy  some  supposed  special 
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defects,  and  without  any  reference  to  the  system  as  a  whole,  until  the 
present  codification  effected  in  1880. 

§  17.  The  Code. — The  confusion,  resulting  from  this  kind  of  fragmentary 
legislation,  during  a  period  of  over  thirty  years,  was  the  occasion  of  much 
complaint  on  the  part  of  the  profession,  and  a  homogeneous  code  was 
urged  upon  the  Legislature.  The  first  proposed  revision  of  the  statutes, 
relating  to  the  estates  of  deceased  persons,  was  prepared  by  the  commis- 
sioners of  the  code,  and  had  the  especial  attention  of  the  late  Surrogate 
Bradford.  This  statute  was  intended  to  be  inserted  in  the  proposed  Code 
of  Civil  Procedure,  and  was  submitted  to  the  Legislature  for  that  purpose, 
in  the  form  of  an  appendix  (D)  to  the  draft  of  a  civil  code  for  the  State  of 
New  York,  prepared  by  Messrs.  Field,  Noyes,  and  Bradford,  the  com- 
missioners of  the  codes,  and  pubUshed  in  1862.  The  proposed  civil  code, 
as  revised,  was  republished  in  1865,  without  the  appendices. 

In  1870,  the  legislature  authorized  a  new  commission  to  revise  the 
statutes,  whose  report  was  the  basis  of  the  present  Code  of  Civil  Procedure. 
The  second  part  of  the  code,  containing  chapter  18,  which  relates  to  sur- 
rogates' courts,  etc.,  went  into  effect  on  the  first  day  of  September,  1880, 
andj  as  was  to  be  expected,  has  given  rise  to  many  questions  of  construction. 
But  it  is  matter  for  congratulation  that  simpUcity  and  uniformity  have 
succeeded  the  obscurity  and  often  the  contradiction  of  the  former  statutes 
relating  to  proceedings  in  these  courts. 

It  will  be  observed  that  the  new  legislation  has  left  the  jurisdiction  and 
powers  of  Surrogates',  Courts  substantially  where  it  found  them.  Only 
a  few  and  comparatively  unimportant  additions  to  the  incidental  powers 
of  Surrogates  are  added  to  those  previously  existing,  and  these  powers  the 
courts  had  already  held  to  be  implied  from  those  expressly  conferred. 

The  chief  feature  of  the  present  code,  in  respect  to  Surrogates'  Courts,  is 
that  it  assimilates  the  proceedings  in  those  courts  to  civil  actions,  so  far  as 
practicable,  thus  working  an  entire  change  in  the  practice  in  several 
respects. 

§  18.  The  Act  of  1914. — Dr.  Redfield  made  the  foregoing 'observations 
at  a  time  when,  as  he  puts  it,  "the  new  legislation  (had)  left  the  jurisdiction 
and  powers  of  Surrogates'  Courts  substantially  where  it  foimd  them." 

It  remains  therefore  to  comment  on  the  later  development  of  this  juris- 
diction and  of  the  sundry  express  and  incidental  powers,  particularly  in 
view  of  the  act  of  1914,  rewriting  Chapter  XVIII  of  the  Code,  and  of  the 
controversy,  that  is  now  on,  respecting,  the  extent  to  which  the  enlarged 
equitable  powers,  sought  to  be  thereby  conferred,  are  constitutionally 
granted. 

This  discussion  will  be  equally  pertinent  if  the  Legislature  shall  enact 
the  new  Surrogate  Code  as  reconunended  by  the  Board  of  Statutory  Con- 
solidation in  its  report  of  1915,  Vol.  II,  to  the  Legislature  of  1916 — since 
the  new  Code  merely  renumbers  the  existing  sections  and  leaves  them, 
but  for  necessary  verbal  changes,  unaltered. 

§  19.  Summary  of  Mr.  Redfield's  history.— It  has  been  already  noted 
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that  Surrogates'  Courts  in  the  State  of  New  York  date  back  to  the  act  of 
March  16,  1778  [Laws  of  N.  Y.  (Jones  &  Varick's  ed.)  23].  "Before  the 
Revolution,  the  power  of  granting  letters  testamentary  and  letters  of  ad- 
ministration resided,  in  New  York,  in  the  Colonial  Governor,  as  judge  of 
the  Prerogative  Court,  or  Court  of  Probates  of  the  colony.  It  was  after^ 
ward  vested  in  the  Court  of  Probates,  consisting  of  a  single  judge,  and  so 
continued  until  1787,  when  Surrogates  were  authorized  to  grant  letters 
testamentary,  and  letters  of  administration  of  the  estates  of  persons  dying 
within  their  respective  counties.  If  the  person  died  out  of  the  State,  or 
within  the  State  not  being  an  inhabitant  thereof,  the  granting  of  adminis- 
tration was  still  reserved  to  the  Court  of  Probates  (L.  N.  Y.  sess.  1,  chap.  12. 
and  sess.  10,  chap.  38;  Goodrich  v.  Pendleton,  4  Johns.  Ch.  552).  This  prac- 
tice continued  until  the  act  of  March  21,  1823,  when  the  Court  of  Probates 
was  abolished,  and  all  the  original  powers  of  that  court  were  transferred 
to  the  Surrogates."  (2  Kent's  Commentaries,  410.)  'fhe  act  of  March  16, 
1778,  established  a  tribunal  known  as  the  "Court  of'Probates"  vested  with 
the  powers,  authority  and  jurisdiction  in  testamentary  matters  which  the 
governor  of  the  colony  of  New  York,  while  it  was  subject  to  the  Crown  of 
Great  Britain,  had  and  exercised  as  judge  of  the  Prerogative  Court,  or  the 
Court  of  Probates  of  the  colony,  except,  however,  the  power  of  appointing 
Surrogates.    Matter  of  Brick's  Estate,  15  Abb.  Pr.  12,  14.    Daly,  J. 

§  20.  Surrogate's  powers  originally  derived  from  the  Crown. — His- 
torically, therefore,  it  is,  first,  to  be  emphatically  noted  that  the  court 
derives  its  powers,  as  it  were  by  mesne  conveyances,  originally  from  the 
Crown. 

Second,  that  the  Legislature  is  the  successor  to  the  Crown,  in  so  far  as 
its  power  to  enable  the  court  to  act  is  concerned. 

Third,  that,  nevertheless,  the  power  of  the  Legislature  itself  is  limited 
by  the  state  constitution. 

Fourth,  that  the  State  Constitution  never  defined  the  jurisdiction  or 
powers  of  the  courts,  but  left  it  as  taken  up,  "until  otherwise  provided  by 
the  L^islature." 

§  21.  Effect  of  constitutional  continuance  of  court. — The  whole  prog- 
ress of  the  legislative  dealings  with  the  functions  and  powers  of  the  Surro- 
gates' Courts  dates  back,  for  the  purposes  of  this  discussion,  to  the  Consti- 
tution of  1846.  In  a  most  luminous  paper  in  the  Fordham  Law  Review  of 
March,  1916,  Vol.  II,  Number  3,  on  the  Surrogate's  Court  and  the  new  law, 
by  the  Honorable  Robert  Ludlow  Fowler,  a  Surrogate  of  New  York 
County,  he  has  re-stated  the  development  of  that  court  in  a  scholarly  and 
most  luminous  manner.  He  points  out  that  in  addition  to  probate  law 
there  is  now  administered  in  the  Surrogate's  Court  an  immense  laody  of 
chancery  law,  applied  in  guardianship  matters,  in  accounting  proceedings 
and  in  the  course  of  distributions  of  estates,  and  he  makes  the  following 
observations  which  we  take  the  liberty  of  quoting : 

Before  the  Revolution,  the  Royal  Governor  of  New  York  nominated  and  dele- 
gated the  Surrogates  for  the  Prerogative  Court  in  the  various  counties  of  the 
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Province  of  New  York.  The  original  jurisdiction  of  the  Prerogative  Court  and  its 
Surrogates  was  confined  to  matters  cognizable  in  the  Ecclesiastical  Courts  in  Eng- 
land. These  matters  were  mainly  probates,  administrations  ajid  inventories.  'JCkf 
jurisdiction  thus  transferred  to  New  York  was  limited  by  precedent  and  authority. 
Its  limitations  are  to  be  found  in  the  decisions  rendered  in  the  old  Court  of  Chan- 
cery and  in  th,e  common-law  courts  'Itnown  to  the  common  lavy.  It  is  importaint 
at  this  point  to  notice  only  that  aU  such  limitations  tended  to  circumscribe  the 
jurisdiction  of  courts  properly  vested  with  a  jurisdiction  over  successions  by  wUls 
and  from  intestates.  The  principles  of  these  decisions  were  always  regarded  as  a 
part  of  the  common  law  in  force  in  New  York. 

It  is  unfortunate  that  soon  after  the  State  government  was  inaugurated,  the 
higher  courts  began  to  ignore  the  fact,  that  in  the  colonial  epoch  the  intention  of 
the  law  officers  of  the  crown  had  been  to  transfer  to  New  York  the  trichotomous 
jurisdictions,  Chancery,  Common  Law  and  Ecclesiastical,  knqwn  in  England,  and 
also  that  the  framers  of  the  State  government  had  deliberately  adopted  this  plan. 

The  act  to  organize  the  Government  of  the  State  of  New  York,  chap.  12,  Laws  of 
1778,  continued  the  former  ecclesiastical  jurisdiction  exercised  under  the  Crown, 
and  recognized  the  Surrogates  as  continuing  officers  to  be  employed  in  the  exercise 
of  that  jurisdiction.  *It  also  regula,ted  their  future  appointment.  Chapter  38, 
Laws  of  1787,  confirmed  and  continued  the  Act  of  1778  in  principle.  Chapter  38, 
Laws  of  1787,  first  placed  the  jurisdiction  of  the  Surrogates  on  a'  statutory  basis.; 
but  that  act  especially  provided  that  the  courts  of  the  Surrogates,  in  the  matters 
submitted  to  their  cognizance  by  that  act,  should  proceed  according  to  the  course 
of  the  courts  having,  by  the  common  law,  jurisdiction  of  the  like  matters,  "pro- 
vided that  the  same  should  not  extend  to  the  inflicting  any  ecclesiastical  pains  and 
penalties  whatever."  Thus  it  will  be  perceived,  that  the  old  Eeolesiastical, Courts 
were  expressly  made  the  exemplar  for  all  proceedings  and  practice  in  the  courts  of 
the  Surrogates  in  the  State  of  New  York  by  the  Act  of  1787.  The  Act  of  1801, 
however,  omitted  this  last  unnecessary  provision  of  the  Act  of  1787  as  it  was  im- 
pfied  by  the  Constitution  and  by  the  first  section  of  the  Act  of  1801  (chap.  77, 
Laws  of  1801;  1  K.  &  R.  317).  The  next  revision  of  the  laws  of  the  State  made  no 
substantial  change  in  the  foundation  of  the  Courts  of  Proba,te  (1  R.  L.  ,of  1813, 
p.  444).  It  was,,  I  think,  not  first  imphed  by  Chancellor  Kent  in  1820,  that  the 
powers  and  jurisdiction  of  Surrogates  flowed  from  the  Statutes  of  the  State,  Good- 
rich V.  Pendleton,  4  Johns.  Ch.  549,  but  since  then,  the  decisions  on  this  point  have 
been  imiforinly  to  that  effect.  The  real  meaning  of  this,  I  attempted  to  explain  in 
Matter  of  Carter,  74  Misc.  1.  Ever  since  1837,  the  ttadency  of  legislation  has  been 
to  enlarge  the  statutory  jurisdiction  of  the  Surrogates.  Isham  v.  Gibbons,  1  Bradf . 
at  p.  78., 

§  22.  Same  subject. — The  same  learned  Surrogate  in  Matter  of  Carter, 
74  Misc.  1,  at  p.  7,  amplified  this  proposition  as  follows: 

Prior  to  the  Revised  Statutes  the  probate  jurisdictions  of  New  York  proceeded 
as  near  as  might  be  to  the  practice  and  the  procedure  of  the  ecclesiastical  courts 
of  England,  in  so  far  as  that  practice  and  procedure  were  established  before  the: 
independence  of  New  York.  Goodrich  v.' Pendleton,  4  Johns.  Ch.  549,  552;  Vander- 
heyden  v.  Reid,  1  Hopk.  Ch.  408,  411;  rev'd,  5  Cow.  719;  Bogardus  v.  Clarke,  1  Edw. 
Ch.  266,  267;  4  Paige,  623.  While  the  present  Surrogates  have  only  such  jurisdiction 
as  is  conferred  by  statutes,  they  have  in  addition  such  incidental  powers  as  are 
necessary  to  the  exercise  of  the  jurisdiction  thus  conferred.  Matter  ,of  Camp,  126 
N.  Y.  390;  Matter  of  Bunk,  200  id.  447,  456. 

In  the  exercise  of  these  incidental  powers  a  Surrogate  cannot  proceed  upon  some 
novel  theory  of  his  own,  but  must  always  have  reference  to  estabfished  usage  and 
precedent,  as  was  authoritatively  said  in  the  case  before  cited,  Martin  v.  Dry  Dock, 
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E.  B  &  B.  R.  B.  Co.,  92  N.  Y.  74,  where  the  court  refers  to  the  practice  of  former 
probate  and  administrative  jurisdictions  as  explanatory  of  the  incidental,  powers 
arising  under  a  general  grant  "of  jurisdiction  to  the  Surrogates."  This  is  always  the 
rule  in  similar  instances.  When  the  Supreme  Court  of  New  York  was  first  vested 
with  the  common-law  jurisdictions  of  the  Courts  of  King's  Bench,  Common  Pleas 
and  Exchequer,  which  even  now  in  the  final  analysis  define  its  common-law  juris- 
diction, reference  was  always  had  to  the  practice  of  the  exemplars  in  order  to  d^er- 
mine  the  incidental  powers  of  the  Supreme  Court  or  its  justices.  So  it  once  was 
with  the  equitable  jurisdiction  of  the  Court  of  Chancery  of  this  State.  If  we  look 
back  to  the  exercise  of  the  probate  and  the  administrative  jurisdictions,  now  vested 
in  the  Surrogates,  we  shall  find  that  the  present  jurisdiction  to  grant  and  revoke 
letters  of  administration  is  not  a 'novelty  to  be  exploited  by  the  Surrogates  them- 
selves, but  that  it  has  a  definite  relation  to  the  former  practice  in  the  jurisdictions 
of  a  like  na,ture,  long  established  in  New  York.  When  the  statutes  of  the  State  are 
silent  or  incomplete  concerning  the  exercise  of  a  grant  of  jurisdiction  we  have  re- 
course to  the  exemplar  of  the  borrowed  jurisdiction  in  order  to  determine  how  the 
grant  of  power  is  to  be  exercised.  This  has  been  the  course  for  several  hundred 
years  in  New  York,  and  it  is  that  course  now  prescribed  and  made  necessary  by 
the  general  constitutional  definition  of  the  fundamental  law  of  the  State.  But  I 
will  not  enter  on  such  indisputable  and  familiar  ground. 

It  is  true  that  the  Surrogates'  present  jurisdiction  is  primarily  dependent  on  the 
statutes  of  this  State,  but  when  the  statute  grants  in  general  terms  a  known  jurisdic- 
tion to  the  Surrogate  to  issue  and  revoke  letters  of  administration,  Code  Civ.  Proc, 
(former)  §  2472,  it  means  to  issue  them  in  accordance  with  the  practice  and  usage 
prescribed  by  the  statute  or,  in  its  absence,  by  the  fundamental  law  of  the  State. 
To  determine  what  that  fundamental  law  is  we  must  first  refer  to  the  precedents, 
formerly  binding  in  the  probate  jurisdictions  of  this  State.  This  was  the  course 
obviously  in  the  minds  of  the  Court  in  Martin  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co., 
92  N.  Y.  74,  where  I  think  I  find  clearly  expressed  adumbrations  of  the  doctrine 
which  I  beheve  to  be  the  true  one. 

§  23.  Same  subject. — ^The  Code  itself  in  present  §  2490,  subdivision  11, 
provides  and  continues  the  provisions  of  the  Revised  Statutes  and  supple- 
mentary Acts  on  which  this  section  is  known  to  be  based,  which  Subdi- 
vision 11  rpads  as  follows: 

With  respect  to  any  matter  not  expressly  provided  for  in  the  foregoing  sub- 
divisions of  this  section,  to  proceed,  in  all  matters  subject  to  the  cognizance  of  his 
court,  according  to  the  course  and  practice  of  a  court  having,  by  the  common  law,  juris- 
diction of  such  matters,  excep|;  as  otherwise  prescribed  by  statute;  and  to  exercise 
such  incidental  powers  as  are  necessary  to  carry  into  effect  the  powers  expressly 
conferred. 

The  Constitution  of  1846  took  up  "the  existing  Surrogates'  Courts" 
and  by  language  preserved  in  the  present  Constitution,  Art.  VI,  Section  15, 
gave  them  and  the  Surrogates  "the  jurisdiction  and  powers  which  the 
Surrogates  and  existing  Surrogates'  Courts  now  possess,  until  otherwise 
'provided  by  the  Legislature." 

This  throws  a  clear  light  upon  the  jeasoning  in  the  Carter  case,  supra. 

One  fact  more  requires  to  be  marshalled  before  drawing  any  conclusion, 
and  that  is  that  while  it  is  used  as  a  term  of  limitation  and  condescending 
reproach,,  that  the  Surrogates'  Court  is  a  court  of  "statutory  jurisdiction," 
Mr.  Surrogate  Fowler  points  out  in  the  article  above  referred  to,  that  the 
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Supreme  Court  itself,  which  reviews  the  action  of  the  Surrogate,  has  merely 
statutory  appellate  jurisdiction,  that  it  "has  no  inherent  jurisdiction  over 
matters  of  which  the  Surrogate  has  cognizance."  "The  present  jurisdiction 
of  the  Supreme  Court,  in  so  far  as  it  concerns  matters  of  which  the  Surro- 
gate has  original  cognizance,  is  also  wholly  statutory.  Without  the  statute 
the  Supreme  Court  would  have  no  power  over  testamentary  or  intestate 
succession.  In  the  same  way  the  jurisdiction  of  the  Court  of  Appeals  to 
review  Surrogates'  matters  is  not  inherent."  .  And  he  suggests  that  "The 
power  and  jurisdiction  conferred,  on  the  Surrogates  should  be  given  effect 
according  to  the  original  intent,"  that  is,  the  intent  of  the  law  "  of  the 
officers  of  the  Crown  and  framers  of  the  State  government,"  to  transmit 
to  the  Surrogates  a  peculiar  jurisdiction  long  exercised  in  the  territory  of 
New  York.  (See  Matter  of  Meyer,  72  Misc.  at  p.  570;  Matter  of  Work,  76 
Misc.  403,  405.)  Here,  therefore,  we  have  a  case  of  a  court  having  ex- 
clusive jurisdiction  over  matters  (Jf  the  utmost  importance  to  the  com- 
munity and  its  powers  not  defined  or  limited  by  the  Constitution,  but 
continued  and  preserved  against  destruction  by  being  taken  up  as  a  con- 
stitutional court,  and  a  more  or  less  uniform  hne  of  decisions  holding  that 
it  is  a  statutory  court  of  special  and  limited  jurisdiction,  and  yet  it  is 
claimed  that  there  are  constitutional  objections  in  the  way  of  the  Legisla- 
ture's amplifying  and  extending  the  powers  of  the  court  necessary  and 
incident,  to  exercise  the  jurisdiction  coricededly  belonging  to  it  over  the 
generic  subject-matters  committed  to  its  administration. 

So  it  was  held  in  Matter  of  Bunting,  98  App.  Div.  122,  appeal  dismissed, 
182  N.  Y.  552,  that  the  language  of  the  Constitutioh  preserving  the  exist- 
ing Surrogates'  Courts  with  the  jurisdiction  and  powers  which  they  then 
possessed  "until  otherwise  provided  by  the  Legislature"  was  an  expression 
of  the  will  of  the  people  to  exclude  "authority  to  add  to  the  jurisdiction 
possessed  by  such  courts."  Hatch,  J.,  wi-iting  for  the  court,  construes  it 
as  meaning  "The  only  power  reserved  in  the  Legislature  is  to  regulate, 
take  away,  cut  down  or  limit  the  jurisdiction  thus  conferred."  Laugh- 
lin,  J.,  however,  very  properly  dissented,  saying  (see  p.  127):  "I  concur 
except  as  to  discussion  of  the  powpr  of  the  Legislature  to  extend  jurisdiction, 
'  which  I  think  is  not  essential  to  the  decision,  but  /  am  of  opinion  that  the 
Constitution  confers  such  authority."  It  seems  obvious  that  the  dissenting 
Justice  was  correct,  both  as  to  the  matter  being  obiter  to  the  decision  of 
the  point  before  the  court  and,  second,  as  to  the  incorrectness  of  the  de- 
cision, if  it  were  pertinent,  and  it  must  be  discussed  more  fuUy  before  any 
profitable  comment  on  the  Surrogates'  law  as  it  now  stands  can  be  put 
forward.' 

§  24.  Distinction  between  "  jurisdiction  "  and  "  power." — If  the  deci- 
sion in  the  Bunting  case  be  no  more  than  dictum,  nevertheless,  it  makes 
the  question  turn,  as  subsequent  decisions  show,  on  the  assumption  that 
in  that  c&,se  a  grant  of  general  equitable  jurisdiction  was  intended.  There 
is,  hence,  at  the  outset,  to  be  drawn  a  sharp  distinction  between  a  grant 
of  general  equitable  jurisdiction  which  under  our  scheme  of  division  of 
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judicial  powers  is  reserved  in  the  supreme  court  and  the  granting  of  equi- 
table powers  to  be  used  in  the  exercise  of  that  special  and  Umited  jurisdic- 
tion which  characterizes  the  Surrogates'  Courts. 

As  will  appear  below,  the  court  of  appeals  merely  by  dismissing  the 
appeal  in  the  Bunting  case  (supra),  did  not  commit  itself  to  the  view  taken 
in  the  prevaiUng  opinion.  Rogers  v.  Decker,  131  N.  Y.  490,  493.  On  the 
contrary,  it  has  repeatedly  taken  quite  opposite  positions. 

A  sharp  distinction  must  be  drawn,  therefore,  as  between  "  jurisdiction  " 
and  "  power."  The  "jurisdiction  "  of  a  court  means  generically  the  domain 
in  which  the  court  may  exercise  such  powers  as  it  has.  Duponceau  re- 
marks that  "jurisdiction  is  hmited  to  place  or  territory,  to  persons  or  to 
particular  subjects."  Or,  "jurisdiction  is  the  power  to  hear  and  determine 
the  subject-matter  in  controversy  in  the  suit  before  the  court,  and  the  rule 
is  universal  that  if  the  power  is  conferred  to  render  the  judgment  or  enter 
the  decree  it  also  includes  power  to  issue  proper  process  for  the  enforce- 
ment of  such  judgment  or  decree."  People  v.  Lazansky,  208  N.  Y.  435, 438. 
So  we  say  that  the  Surrogates'  Courts  have  "probate  jurisdiction,"  which 
is,  as  is  fully  set  forth  below,  an  exclusive  jurisdiction  in  those  courts  as 
against  aU  other  courts  of  the  State.  This  jmsdiction  the  Constitution 
continued  to  the  courts,  and  they  have  enjoyed  it  iminterruptedly  ever 
since.  But  the  Legislature  has  repeatedly  assumed  to  define  the  powers  of 
the  court  which  it  may  exercise  within  that  jurisdiction,  and  these  powers 
have  been  progressively  developed..  The  same  is  true  with  regard  to  the 
jurisdiction  of  the  court  over  testamentary  trustees,  over  accountings, 
over  guardians;  and  powers  have  been  from  time  to  time  conferred  upon 
the  court  in  the  exercise  of  these  several  jurisdictions  which  have  more  and 
more  tended  to  make  the  court's  exercise  of  that  jurisdiction  efficient  and 
more  nearly  adequate  to  the  need  of  the  public  of  the  State  of  New  York. 

We  have  already  noted  several  times  that  the  original  revisers  (2  R.  S. 
220,  1 1),  in  the  face  of  the  attempt  of  the  Surrogates  to  exercise  certain 
implied  powers,  denied  them  by  express  statutory  enactment  any  such 
powers  and  provided  that  they  should  exercise  their  powers  in  the  manner 
prescribed  in  the  statutes,  and  in  no  other,  and  "no  Surrogate  shall  imder 
the  pretext  of  incidental  power  or  construction  exercise,  any  jurisdiction 
whatever  not  expressly  given  by  the  statutes  of  this  State."  So  that,  even 
before  the  Constitution  of  1846,  the  provision  had  had  to  be  repealed  by 
the  Laws  of  1837,  chap.  460,  §  71,  because,  as  the  court  said  in  Pew  v. 
Hastings,  1  Barb.  Ch.  452,  the  exercise  of  certain  incidental  powers  was 
absolutely  essential  to  a  due  administration  of  justice. 

We  propose  to  show  that  without  transforming  this  court  into  a  court  of 
general  equity  jurisdiction,  it  has  been  given,  and  we  think,  properly, 
equitable  powers  in  order  to  the  exercise  of  what  may  be  called  its  general 
jurisdiction  over  probates  and  other  matters  committed  to  its  administra- 
tion, in  some  cases  even  broader  and  more  extensive  than  those  which  the 
supreme  court  possesses  as  the  successor  of  the  court  of  chancery. 

§  25.  Equitable  powers  concededly  possessed  heretofore. — In  1899,  in 
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Matter  of  Bolton,  159  N.  Y.  129,  apropos  of  the  then  §  2821,  Code  Civ.  Proc, 
the  court  discussed  this  question  of  equity  power  and  jurisdiction.  That 
section  provided  that  "the  Surrogates'  Court  has  the  like  power  and 
authority  to  appoint  a  general  guardian  .  .  .  which  the  Chancellor  had,  on 
the  31st  day  of  December,  1846."  "Such  power  and  authority  .  .  . 
must  be  exercised  in  like  manner  as  they  were  exercised  by  the  Court 
of  Chancery,  subject  to  the  provisions  of  this  act." 

Referring,  p.  134,  to  the  constitutional  history  of  the  court,  Vann,  J., 
observes,  "  Originally  it  was  not  a  constitutional  court,  but  was  created  by 
the  Legislature,  and,  although  it  was  'continued'  by  the  revised  Constitu- 
tioii,  its  jurisdidion  and  -power  are  not  defined  by  that  instrument,  and  we 
have  to  search  for  them  in  the  statutes  of  the  State." 

What  the  Bolton  case  held,  and  properly,  was  that  the  statute  falls  "far 
short  of  making  chancellors  out  of  Surrogates,  so  far  as  general  jurisdiction 
over  minors  and  their  property  is  concerned.  It  does  not  give  them  the 
power  to  direct  and  control  the  conduct  of  guardians,  after  appointment, 
that  was  possessed  by  the  chancellor,  but  only  in  the  cases  .  .  .  specially 
prescribed  by  law."  "This  limitation  is  quite  significant,  in  view  of  its 
absence  when  a  similar  power  is  conferred  upon  the  Surrogate  with  refer- 
ence to  executors,  administrators  and  testamentary  trustees  in  the  third 
subdivision  (i.  e.,  in  1899)  of  §  2472." 

The  Bolton  case  decides,  therefore,  p.  136,  that  the  "Surrogates'  Court, 
with  its  limited  statutory  power,  and  with  no  general  equity  jurisdiction, 
had  no  authority  to  direct  a  conversion  of  the  infant's  property  from 
personalty  into  realty." 

It  also  niarks  a  recognition  of  the  validity  of  the  statute  which  gave  to 
the  Surrogates  certain  of  the  powers  and  authority  enjoyed  by  the  Chan- 
cellor. 

This  was  not  assumed  to  diminish  the  jurisdiction  of  the  Supreme  Court. 

§  25a.  Some  equitable  powers  larger  than  those  of  equity  court. — 
Again,  we  have  Matter  of  Mount,  185  N.  Y.  162  (1906),  where  CuUen,  Ch. 
J.,  discussing  the  power  and  jurisdiction  of  these  courts,  again  emphasizes 
that  "the  authority  of  the  Surrogate  rests  wholly  upon  statute."  He 
points  out  that  prior  to  1870,  Laws,  ch.  359,  and  to  the  Code,  the  construc- 
tion of  a  will  would  be  had  only  in  courts  of  equity  as  ancillary  to  their 
jurisdiction  over  trusts  (citing  Chipman  v.  Montgomery,  63  N.  Y.  221; 
Wag^  V.  Wager,  89  id.  161).  And  he  adds,  "The  intention  of  the  Code 
provision  was  to  confer  upon  the  Surrogate  power  and  jurisdiction  similar 
to  thai  theretofore  possessed'  hy  courts  of  equity.  In  one  respect  it  is  probably 
a  little  broader.  ..." 

Again,  in  Hylandv.  Baxter,  98  N.  Y.  610,  at  p.  616,  Andrews,  J.  (dealing 
with  the  power  of  the  Surrogate  to  provide  for  pa:St  maintenance  of  an 
iiif ant),  says:  "The  fact  that  this  question  is  an  equitable  one,  and  de- 
pends upon  equitable  grounds,  is  not  a  ground  of  objection  to  the  jurisdic- 
tion. The  Surrogate's  Court  .  .  .  has  jurisdiction  to  determine  ques- 
tions either  legal  or  equitable  arising  in  the  course  of  proceedings  in  the 
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execution  of  powers  expressly  conferred,  and  which  must  be  decided  therein." 
See  cases  cited. 

We  thus  have  another  equitable  power  conferred  on  these  courts,  which 
formerly  the  supreme  court  alone  enjoyed,  and  its  own  jurisdiction  is 
unimpaired  by  the  grant. 

Similarly,  in  respect  to  jurisdiction  to  probate  a  lost  will,  which  formerly 
resided  solely  in  the  court  of  chancery;  or  respecting  appointments  of 
successor  or  substituted  trustees.  Similarly,  in  respect  to  accountings 
(see  below  imder  discussion  of  Concurrent  Jurisdiction).  These  grants  of 
powers,  formerly  residing  only  in  a  court  of  equity,  have  gone  approved 
and  unchallenged.  The  writer  asserts,  accordingly,  that  it  is  not  uncon- 
stitviional  to  give  a  court  of  limited  and  special  jurisdiction,  equitable  powers 
to  the  end  that  that  jurisdiction  be  more  efficiently  and  effectually  .exercised. 

This  is  so  for  the  two  reasons — a,  that  the  general  jurisdiction  of  the 
supreme  court  as  a  court  of  general  equity  jurisdiction  is  not  thereby 
impaired;  b,  that  it  is  in  direct  pursuance  of  the  public  policy  of  the  State, 
as  related  to  more  eflEicient  judicial  administration. 

Under  a,  it  may  be  observed,  as  more  elaborately  discussed  later  on, 
that  the  supreme  court  itself  recognizes  and  welcomes  the  existence  of  a 
concurrent  jurisdiction,  and  frequently  declines  to  exercise  its  own  general 
powers,  e.  g.,'ui  accountings,  if  it  appear,  to  its  satisfaction,  that  the  Surro- 
gate, within  his  restricted  limits,  has  assumed  jurisdiction,  and  can,  under 
the  statute,  give  adequate  relief. 

Under  b,  we  note  that  public  policy  demands  that  the  burden  on  the 
supreme  court  be  diminished,  and  cases,  cogniaable  in  other  courts  of 
inferior  jurisdiction  are  not  to  be  brought  in  the  supreme  court  in  certain 
counties,  imder  heavy  penalty  of  costs.  See  §  3228,  Code  Civ.  Proc, 
sub.  5. 

In  Matter  of  Kent,  92  Misc.  113,  Fowler,  Surr.,  queries  whether  the 
equity  jurisdiction  given  by  the  act  of  1914  is  constitutional.  See  opinion 
as  to  the  development,  in  accountings,  of  such  "equitable  jurisdiction." 
The  writer  prefers  the  words  "grant  of  additional  equitable  powers." 
But  the  Surrogate  will  as  a  rule  hesitate  to  declare  a  statute  unconstitu- 
tional. It  is  a  "transcendent  power"  so  to  do.  Fowler,  S.,  in  Matter 
of  Thornburgh,  72  Misc.  619.  Ketcham,  Surr.,  in  Matter  of  Brewster, 
92  Misc.  340.  Again,  in  Matter  of  Roberts,  214  N.  Y.  369,  the  court  of 
appeals  used  the  following  languagawith  regard  to  a  criticism  of  the  juris- 
diction of  the  Surrogate:  "It  impUes,  if  it  does  not  assert,  that  in  a  pro- 
ceeding to  sell  the  real  estate  of  a  decedent  to  pay  the  debts  the  existence 
of  an  equitable  defense  may  be  wholly  disregarded,  because  the  Surrogate 
has  no  jurisdiction  in  equity.    Such  is  not  the  law." 

The  court  quotes,  at  page  374,  the  language  of  former  §  2755,  which 
permitted  an  heir  or  devisee  to  interpose  any  defense  to  the  whole  or  any 
part  of  a  debt-  due  or  unpaid  represented  as  existing  against  the  decedent, 
and  the  court  says  at  page  375 : 

"This  permits  the  interposition  of  an  equitable  as  well  as  legal  defense," 
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and  at  p.  377,  they  say,  "To  bar  a  proceeding,  however,  an  eqtiitable  de- 
fense must  be  one  which  is  available  against  the  claimant." 

This  emphasizes  the  suggestion  that  a  Surrogate  may  have  cognizance 
of  and  determine  matters  of  equitable  import,  while  it  is  cbnceded  that  he 
hasn't  general  equity  jurisdiction. 

See  also  Matter  of  Holzworth,  215  N.  Y.  700,  aff'g  166  App.  Div.  150; 
also  Matter  of  Kenny,  92  Misc.  330,  to  effect  that  the  broad  grant  of  equi- 
table power  conferred  on  the  surface  of  §  2510,  must  yield  in  any  particular 
special  proceeding  to  the  special  littiitations  of  the  statute  relating  to  that 
proceeding. 

§  25b.  Growth  of  such  powers. — In  the  Matter  of- Kent,  92  Misc.  113, 
Fowler,  Surf.,  reviewed  the  development  of  the  Surrogate's  jurisdiction  to 
do  equity" upon  the  judicial  settlement  of  an  account.  We  quote  such  part 
of  his  able  review  as  is  pertilient  to  our  present  discussion: 

The  extent  of  the  equitable  jurisdiction  of  the  Surrogates  of  New  York  in  the 
course  of  the  s'ettleriient  of  the  accounts  of  the  representatives  of  persons  deceased 
is  not  doubtful  prior  to  the  Revised  Statutes. 

Long  prior  to  our  Revised  Statutes  of  1830  the  courts  of  probate  in  New  York 
had  enjoyed  a  limited  and  inherent  jurisdiction  to  require  the  personal  repre- 
sentatives of  a  deceased  person  to  file  an  inventoiy  and  an  account  of  their  pro- 
ceedings. The  jurisdiction  of  compulsory  accountings  was  then  closely  connected 
with  the  allied  power  to  require  the  production  of  an  inventory  by  executors  and 
administrators.  So  much  so  was  this  the  case  that  as  late  as  1841,  eleven  years 
after  the  Revised  Statutes  took  effect,  Chief  Justice  Bronson  of  this  State  saw 
little  difference  between  an  inventory  and  an  account,  thus  showing  that  legal 
traditions  tend  to  linger  on  in  the  interstices  of  the  law  {Bloom  v.  Burdick,  1  Hill, 
130). 

The  jurisdiction  of  the  original  courts  of  probate  in  New  York  over  inventories 
and  accounts  was  defined  by  the  jurisdiction  of  the  Ecclesiastical  Courts  known  to 
the  common  law  of  England  after  the  reign  of  Henry  VIII  {Matter  of  Martin, 
80  Misc.  17,  21)..  That  the  courts  spiritual  did  originally  entertain  such  objec- 
tions cannot  be  doubted  {Smith  v.  Price,  1  Lee,  569;  Brown  v.  Atkivs,  2  Lee,  1; 
Hackman  v.  Black,  2  Lee,  251;  PhiUips  v.  BigneU,  1  Phill.  239;  Gale  y.  Lvitrell,  2 
Addams,  234;  Telford  v.  MoHson,  2  Addams,  319,  330;  4  Bums  Ecc.  Law,  609; 
Toller  on  Ex'rs,  246,  489,  490;  1  Story  Eq.  Jurisp.,  sees.  536,  537).  The  Surro- 
:  gates'  inherent  and  original  jurisdiction  (independent  of  a  particular  statute)  over 
accountings  was,.  I,  think,  recognized  in  Bevan  v.  Cooper  (72  N.  Y.  at  pp.  328, 
329).  Such  jurisdiction  was  regarded  as  derived  from  the  original  probate  courts 
of  New  York  or  as  annexed  to  the  grant  of  a  probate  jurisdiction. 
'  It  will  be  remembered  that  subsequent  to  the  "Reformation"  and  the  reign  of 
'  King  Charles  I,  in  the  continuing  conflict  between  the  courts  secular  and  the 
■  courts  spiritual,  it  was  first  made  a  question  whether  the  Ecclesiastical  Courts  of 
probate  could  entertain  objections  to  the  inventory  at  the  suit  of  a  legatee;  the 
only  instanpe  in  which  a  jurisdiction  over  accounts  was  then  claimed  by  the  spiritual 
courts  (1  Story  Eq.  Jurisp.,  sec.  537).  The  jurisdiction  of  the  Eoclesiasticail  Courts 
over  accounts  was  denied  in  Catchside  v.  Ovinglon  by  Lord  Mansfield  (Bur.  Mans.,' 
1922).  Such  jurisdiction  was,  however,  afterward  vindicated  by  Sir  John  Nicholl 
in  a  judgment  which  is  generally  regarded  by  those  versed  in  the  jurisdiction 
of  courts  as  one  of  the  most  notable  in  our  jurisprudence.  I  refer  to  Telfffrd  v. 
Morison  (2  Addams,  321).  I  have  very  often  read  that  notable  opinion^  and 
always  with  increasing  admiration  for  the  courage  and  the  dignity  of  that  very 
great  judge  under  Oiost  trying  conditions.    The  Ecclesiastical  Courts  in  England 
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thereafter  continued,  when  not  prohibited  by  the  secular  courts,  to  exercise  a  juris- 
diction over  objections  to  accounts  (4  Bvirns  Ecc.  L.  424).  The  judgment  in 
Telford  v.  Morison  was,  however,  delivered  only  in  the  year  1824,  or  more  than 
a  century  after  the  trichotomy  of  the  old  judicial  establishment  known  to  the 
common-law  system  had  been  finally  transferred  to  New  York,  which,  in  spite 
of  its  origin  and  the  title  by  the  conquest  of  1664,  more  closely  than  any  other 
American  colony  adopted  and  adhered  to  the  institutions  of  the  common  law,  at 
least  until  our  independence  of  the  crown,  when  a  new  influence  became  manifest. 

I  have  so  often  referred  to  the  general  jurisdiction  of  our  courts  of  probate  un- 
der the  various  New  York  governments  that  I  will  not  repeat  it  (cf.  Matter  of 
Martin,  80  Misc.  p.  21,  seq.).  I  wiU  confine  myself  here  to  their  jurisdiction  over 
accounts.  » 

The  act  for  regulating  the  fees  of  the  re-established  courts  of  this  State,  passed 
in  the  year  1785  (chap.  71,  N.  Y.  Laws  of  1785),  recognized  the  continuing  juris- 
diction of  Surrogates  to  exaniine  and  prove  inventories  and  accounts,  for  the  Sur- 
rogate is  there  authorized  by  law  to  take  fees  therefor.  Coote  in  his  work  on 
the  practice  of  the  ecclesiastical  courts  gives  a  fair  r6sum6  of  the  practice  fol- 
lowed in  New  York  by  the  former  Surrogates  on  objections  to  inventories  and 
accounts  prior  to  the  Revised  Statutes.  Such  jurisdiction  was  limited,  but  settled 
by  very  well  established  rules  unnecessary  to  discuss,  but  perpetuated  in  prin- 
ciple by  the  Revised  Statutes  of  1787  (2  J.  &  V.  71)  and  1813  (1  R.  S.  311,  444). 
The  Revised  Statutes  of  1830  finally  perpetuated  some  principles,  but  enlarged 
the  jurisdiction  (2  R.  S.  91).  The  early  Surrogates'  Practices  of  this  State  are 
very  silent  on  the  question  of  the  original  jurisdiction  of  Surrogates  over  accounts 
and  generally  are  content  to  refer  without  comment  to  the  latest  statutes  of  the 
State.  But  the  early  reports  very  well  indicate  the  practice  in  accountings,  al- 
though there  are  many  earlier  cases  in  New  York,  as  yet  left  unreported,  which 
would  disclose  far  more  {Seymour  v.  Seymour,  4  Johns.  Ch.  409;  Ouild  v.  Peck, 
11  Paige,  474;  Foster  v.  Wilber,  1  Paige,  637).  The  intimate  connection  of  even  the 
radical  Revised  Statutes  with  former  practice  is  illustrated  by  the  explanatory 
citations  employed  even  after  1846  in  such  decisions  as  that  in  Gratacap  v.  Phyfe 
(1  Barb.  Ch.  485);  Harns  v.  Ely  (25  N.  Y.  138,  141)  and  Bevan  v.  Cooper  (72  N.  Y. 
317,  328,  329). 

It  was  only  with  and  subsequent  to  the  Revised  Statutes  that  the  proceeding 
for  a  judicial  settlement  of  accounts  of  representatives  of  a  deceased  by  the  Sur- 
rogate tended  to  become  a  substitute  of  the  former  administration  suit  in  chan- 
cery, or  what  is  now  called  "a  judicial  settlement  of  the  account"  (see  2  Woer- 
ner  on  Administration,  2d  ed.„  p.  1218).  We  find  thereafter  that  the  adjudications 
in  accounting  proceedings  more  rarely  refer  to  the  law  anterior  to  the  Revised 
Statutes  themselves  (see  the  overruled  case  of  Westervett  v.  Greggs,  1  Barb.  Ch. 
469;  Stagg  v.  Jackson,- 1  N.  Y.  206). 

Yet  as  early  as  1822  there  was  pbservable  in  this  State  a  tendency  to  broaden 
by  statute  the  original  jurisdiction  of  Surrogates  in  proceedings  to  settle  accounts, 
and  by  statute  of  that'^year  they  were  authorized  to  call  executors  to  account 
for  the  proceeds  of  real  estate  sold  by  them  for  the  payment  of  debts  and  legacies 
(Clark  V.  Clark,  8  Paige,  152).  But  this  act  gave  the  Surrogate  no  jurisdiction  to 
take  the  account  of  trustees  of  a  testamentary  power  not  given  to  executors  (Mc- 
'     Sorley  v.  Wilson,  4  Sandf.  Ch.  414;  Matter  of  Hawley,  104  N.  Y.  263). 

The  present  jurisdiction  of  the  Surrogates  in  proceedings  for  the  judicial  settle- 
ment of  final  accounts  of  executors  and  administrators  and  testamentary  trustees 
may  then  be  justly  said  to  begin  with  and  date  from  the  Revised  Statutes  of  1830. 
Such  proceedings  tended  thereafter  to  become  what  they  now  are,  practically  the 
former  administration  suits  in  chancery  (1  Pom.  Eq.  Jiuisp.,  sees.  77,  187,  235; 
chap.  9,  Story,  Eq.  Jurisp.).  The  Revised  Statutes  provided  for  the  effect  of  a  Sur- 
rogate's decree  in  judicial  accountings,  making  it  conclusive  in  certain  specified 
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particulars  upon  the  matters  embraced  in  the  account  against  all  persons  interested, 
but  only  provided  they  were  cited  or  did  not  volunta,rily  appear  (2  R.  S.  9,4,  sec.  65, 
perpetuated  by  the  Code,  sec,  2742,  C.  C.  P.  of  1913;  Joseph  v.  Herzig,  198  N.  Y. 
456;  Chester  v.  Buff/Oo  Car  Mfg.  Co.,  183  N.  Y.  425,  435;  Matter  of  Killan,  172 
;  N.  Y.  647;  Bowditch  v.  AyraiAt,  138  N.  Y.  222,  231).  The  new  SuH-oga,tes'  Law 
Tvould  seem  to  enlarge  the  effect  of  such  decrees  (sec.  2742,  Code  of  1915). 

The  powers  of  the  Legislature  to  sestabUsh  a  summary  remedy  in  the  Surrogates' 
Courts  for  the  settlement  of  the  estates  of  deceased  persons  and  to  enable  Surrogates 
for  that  purpose  to  decide  on  aU  claims  and  matters  affecting  the  estate  seems  nbt 
to  have  been  doubted  (Kidd  v.  Chctpmarf,,  2  Barb.  Ch.  at  p.  414),  notwithstanding 
■  that  the  original  iurisdiction  of  the  courts  of  equity  in  New  York  included  the  same 
powers.  As  the  jurisdiction  of  the  court  of  chancery  was  'fixed  by  the  constitution 
of  the  State,  and  the  Surrogates'  jurisdiction  of  proceedings  to  settle  judicially  the 
accounts  of  representatives  of  estates  tended:  really  to  detract  from  the  regular  equity 
jurisdictions  so  fixed  by  the  constitution,  it  was  regarded  as  doubtful  whether  the 
Legislature  could  invest  the  Surrogates'  Courts  with  such  equity  powers.      , 

It  is  just  at  this,  point  that  the  ancient  jurisdiction  of  the  Surrogates  of  New 
York  over  accounts  became  important  to  constitutional  principles,  for,  if  the  Sur- 
rogates had  no  original  jurisdiction  over  accounts,  a  transfer  of  the  jurisdiction  of 
a  constitutional  court  to  the  Surrogates. might  have  been  unconstitutional  {Alex- 
ander V.  Bennett,  60  N.  Y.  204;  cf.i  Matter  of  Runk,  200  N.  Y.  447,  where  there 
is  a  dictum  purely  obiter  to  the  contrary).  The  amplification  by  the  Legislature  of 
an  ancient  jurisdiction  stands  doubtless  on  another  principle,  for  then  a  concur- 
rent jurisdiction  is  only  added  to  a  similar  jurisdiction,  as  intimated  in  Matter  of 
Bunk  (supra). 

Little  by  little  the  Legislature  by  acits  unnecessary  now  to  specify  has  invested 
Surrogates'  Courts  in  accounting  matters  with  much  of  the  jurisdictipn  exercised  in 
the  old  court  of  chancery  in  administration  suits  (Sheldon  v.  Bliss,  8  N.  Y.  at 
p.  34;  Searmn.v.  Duryea,  11  N.  Y.  a);  p.  328;  Wood  v.  Broiim,  34  N,  Y.  337;  Thont- 
son  V.  Taylor,  71  N.  Y.  217,  219;  Hyland  v.  Baxter,  98  N.  Y.  610;  Garlock  v.Yand^ 
•vm-t,.  128  N.  Y.  374,  378;  Matter  of  Sehnabel,  202  N,  Y.  134,  137).  The  history 
of  administration  suits  in  chancery  and  the  story  of  the  mode  by  which  the  ec- 
clesiastical courts  were  deprived  of  their  original  jurisdiction  over  legacies  are 
very  well  outlined,  with  some  reference  to  the  adjudications  in  Jenk's  Short  His- 
tory oiE  English  Law.  (pp.  226-230).  But  the  technical  limitations  on  such  ad- 
ministration suits  are  only  to  be  found  in  the  adjudications. 

In  a  suit  in  chancery  for  the  administration  of;  assets  the  usual  practice  was 
to  refer  the  matter  to  the  master  in  chancery,  to  take  an  account  of  the  debts, 
funeral  expenses  and  pecuniary  legacies,  to  compute  interest,  to  advertise  for  cred- 
itors and  legatees  to  appear  apd  prove  their  claims  within  a  limited  time>  and  to 
take  an  account  of  the  personal  estate  which  might  have  come  into  the  hands  of 
the,  executors  or  of  any  other  person,  by  his  order  or  use,  and  that  the  personal 
estate  be  applied  in  payment  of ,  debts,  funeral  expenses  and  legacies  in  a  course 
,  of  administration  (Hoffman,  Ch..  Pr.,  pp.  180,  181).^  A  party  dissatisfied  with 
the  report  of  the  master  in  chancery  might  file  exceptions  (i6jd.,  p.  184) .  In  Thomp- 
son V.  Browne  (4  Johns.  Ch.  619) ,  discussed  by  Hoffman  at  pages  187, 188,  two  prop- 
ositions were  laid  down^one  that  where  a  creditor  files  a  bill,  either  for  himself 
or  for  all  the  creditors,^  the  decree  for  an  account  is  for  the  benefit  of  all  the  cred- 
• , itprs,  :and:in  the. nature;  of  a  judgment,  and  that  all  may  come  in  and  prove  their 
demands,  and  tha:t  from  the  date  pftJie  decree  the  court  will  ^ijoin  creditors  from 
proceeding  at  law  and  ;will  take  jurisdiction  of  the  sole  distribution  of  the  assets. 
In  suijh  distril).utipn  all  judgments  prior  to  the  decree  were  preferred  according 
to  their  priority  in,  time,  and  all  other  debts  ratably,  without  regard  to  legal  prior- 
ities,, and  irrespeo]^ve  of  whether  the  assets  administered,  were  legal  or  equitable. 

In  administration  suits  the  executor  ,or  administrator  was  a  necessary  paity  if 
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the  suit  affected  the  personalty  (Story  Eq.  PI.,  sec.  171).  Third  persons  who 
had  possession  of  the  personalty,  or  were  hable  to  account  therefor,  under  particu- 
lar circumstances,  might  also  be  joined.  For  example,  if  there  was  alleged  to  ex- 
ist collusion  between  such  third  persons  and  the  legal  representatives,  or  if  the  lat- 
ter were  insolvent  or  refused  to  collect  the  outstanding  claim,  or  also,  if  the  third 
person  was  a  surviving  partner  of  the  decedent  {ibid.,  sec.  178).  Heirs  at  law 
or  devisees  were  necessary  parties,  if  it  was  sought  to  charge  the  realty  or  to  sell 
the  realty.  Where  no  heir  could  be  found  it  was  usual  to  make  the  attorney- 
general  a  party  (ibid.,  sec.  180  and  note).  If  the  object  of  the  bUl  was  to  carry 
into  effect  the  trusts  created  by  the  will,  without  establishing  the  will,  a  decree 
might  be  made  in  the  absence  of  an  heir  (ibid.,  sec.  181).  Both  executors  and 
administrators  must  be  parties  (ibid.,  sec.  218). 

Administration  suits  were  controlled  by  the  rules  then  governing  parties  to 
bills  and  cross-bills.  Cross-bills  could  not  introduce  new  parties  (2  Daniels,  Ch. 
Pr.,  sec.  1548,  note).  Here  was  a  very  distinct  limitation  on  the  jurisdiction  of 
a  court  of  equity,  for  if  new  parties  could  not  be  introduced  the  issues  jurisdictional 
in  administration  suits  were  necessarily  to  be  confined  to  the  matters  alleged  in 
the  original  bill  for  administration.  But  the  primary  limitation  on  the  equity 
jurisdiction  in  administration  suits  was  that  where  a  debt  of  a  creditor  was  dis- 
puted, it  must  be  first  estabhshed  at  law. 

Since  the  Revised  Statutes  the  Legislature  has  proceeded  to  assimilate  the 
jurisdiction  of  the  Surrogate  to  that  Of  the  court  of  chancery  in  suits  for  the  ju- 
dicial settlement  of  the  accounts  of  executors  and  administrators.  Chapter  576 
of  the  Laws  of  1910  was  a  great  step  forward  (repealed  by  the  Surrogates'  Law 
of  1914).  It  provided  as  follows:  "The  Surrogates'  Court  has  also  jurisdiction 
upon  a  judicial  accounting  in  a  proceeding  for  the  payment  of  a  legacy  to  ascer- 
tain the  title  to  any  legacy  or  distributive  share,  to  set  off  a  debt  against  the  same, 
and  for  that  purpose  to  ascertain  whether  the  debt  exists,  to  affect  the  accounting 
party  with  a  constructive  trust,  and  to  exercise  all  other  power,  legal  or  equi- 
table, necessary  to  the  complete  disposition  of  the  matter"  (sec.  2472a,  C.  C.  P. 
of  1913).  The  idea  that  this  enactment  much  enlarged  the  Surrogates'  jurisdic- 
tion has  been  generally  entertained  {Matter  of  Gary,  77  Misc.  602,  605).  That 
in  some  respects  the  Surrogates'  equitable  jurisdiction  was  larger  than  the  juris- 
diction of  the  chancellor  in  administration  suits  is  apparent.  That  the  Surro-  ■ 
gate  had  power  before  1910  to  ascertain  who  were  legatees  and  distributees  is 
not  doubtful,  but  his  jurisdiction  to  raise  constructive  trusts  or  to  try  disputed 
titles  to  legacies  or  distributive  shares  by  reason  of  equitable  considerations  was 
due  solely-  to  the  Act  of  1910  {MaUer  of  Randall,  152  N.  Y.  508;  Matter  of  Moiv- 
roe,  142  N.  Y.  484;  Matter  of  Will  of  Keleman,  126  N.  Y.  73;  FvlUm  v.  WhUney, 
66  N.  Y.  557;  Meehs  v.  Meeks,  V23,  App.  Div.  461;  Maiter  of  Losee,  119  App.  Div. 
107,  111). 

In  England,  to  this  day,  the  remodeled  probate  courts  possess  no  such  large 
powers  or  jurisdiction  as  those  now  vested  in  the  Surrogates  of  New  York  State.  In 
England  proceedings  for  such  accounts  and  distribution  of  estates  lie  only  in  the 
Chancery  Division  of  the  High  Court  of  Justice,  and  if  a  creditor  institutes  such 
proceedings  his  debt,  if  disputed,  must  in  some  way  be  fiirst  estabhshed  in  an 
action  by  or  against  the  executors  {In  re  Powers,  30  Ch.  D.  291;  see  10th  edition, 
WiUiams  on  Executors,  vol.  2,  pp.  1632,  1650).  In  Pennsylvania  the  issues  aris- 
ing on  devises  are  not  yet  justiciable  in  the  orphans'  courts  on  an  audit  of  an 
account,  but  all  such  matters  go  to  the  common  pleas  courts  of  that  State  for 
final  decision  and  disposition.  No  jury  trial  is  known  in  the  probate  courts  of 
England  or  Pennsylvania.  That  the  proceedings  in  England  or  Pennsylvania  are 
less  efficient  or  more  dilatory  and  expensive  than  under  the  system  employed  in 
this  State  has  never  been  asserted  by  anyone  familiar  with  the  various  juris- 
dictions. 
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Notwithstanding  the  legislation  of  1910  in  this  State,  it  is  extremely  doubtful  that 
the  powers  of  a  court  of  equity  even  thereafter  appertained  to  a  Surrogate's  Court 
(Matter  of  Randall,  152  N.  Y.  508;  Matter  of  Thompson,  184  N.  Y.  36,  at  p.  44; 
Matter  of  Schnabel,  202  N.  Y.  134,  137;  Matter  of  Hasbrouck,  153  App.  Div.  394, 
398;  Stillwell  v.  Carpenier,  59  N.  Y.  414;  Meeks  v.  Meeks,  122  App.  Div.  461, 
463) ;  or,  as  it  is  sometimes  expressed  by  other  courts,  the  Legislature  had  not  yet 
made  "  chancellors  out  of  Surrogates"  (Matter  of  Bolton,  159  N.  Y.,  p.  135;  Matter 
of  Henderson,  157  N.  Y.  at  p.  429).  From  this  class  of  adjudications  cited  we 
may  infer  that  even  since  the  legislation  of  1914  wherever  the  grant  of  equitable 
powers  to  a  Surrogate  may  be  unconstitutional,  or  is  now  doubtful  and  not  ex- 
press, equitable  jurisdiction  will  be  denied  to  the  Surrogates.  Nevertheless,  the 
grant  of  jurisdiction  to  the  Surrogates  over  accountings  is  always  held  to  carry 
with  it  such  powers,  legal  and  equitable,  as  are  incidental  and  material  to  an  efficient 
exercise  of  the  jurisdiction  (Biggs  v.  Cragg,  89  N.  Y.  489;  Hyland  v.  Baxter.,  98 
N.  Y.  at  p.  616;  Matter  of  UnderhiU,  117  N.  Y.  471,  472;  Matter  of  Wagner,  119 
N.  Y.  28,  31;  Matter  of  U.  S.  Trust  Co.,  175  N.  Y.  304,  309;  Sexton  v.  Sexton,  64 
App.  Div.  385,  389,  aff'd  174  N.  Y.  510;  Matter  of  Schnabel,  202  N.  Y.  134).  To 
have  held  otherwise  would  have  been  to  defeat  by  judicial  construction  the  ob- 
vious intent  of  the  Legislature. 

That  the  Legislature  prior  to  the  new  law  of  1914  had  not  yet  conferred  upon 
Surrogates  jurisdiction  to  decide  some  controversies  which  might  arise  in  pro- 
ceedings before  the  Surrogates  to  settle  the  accoiints  of  executors  or  administra^ 
tors  I  thought  apparent.  For  this  reason  I  lately  declined  jurisdiction  in  an  impor- 
tant matter  (Matter  of  Watson,  86  Misc.  at  p.  595  seq.,  affirmed,  165  App.  Div. 
252).  But  the  court  of  appeals  took  a  larger  view  in  Matter  of  Watson  of  the 
new  legislation  than  it  had  ever  before  taken,  and  they  affirmed  the  jurisdiction 
of  the  surrogates  over  what  had  seemed  to  me  a  thitherto  doubtful  class  of  con- 
troversies (215  N.  Y.  209).  In  England  persons  who  possess  themselves  of  prop- 
erty of  the  deceased  cannot  be  made  parties  to  proceedings  against  the  executor 
(2  WilUam  on  Ex'rs,  10th  EngUsh  edition,  1650). 

It  is  well  known  that  before  1895  (chap.  595,  L.  of  1895)  the  Surrogates  had 
no  power  to  determine  any  controverted  claims  against  the  estate  of  a  deceased 
person  (Tucker  v.  Tucker,  4  Keyes,  136;  McNulty  v.  Hurd,  72  N.  Y.,  p.  520;  Glacius 
V.  Fogel,  88  N.  Y.  434;  Biggs  v.  Crag,  89  N.  Y.  479;  Fiester  v.  Shepard,  92  N.  Y. 
251;  Lambert  v.  Craft,  98  N.  Y.  342;  In  re  Byder,  129  N.  Y.  640;  Matter  of  CaUahan, 
152  Ni  Y.  320,  324;  Matter  of  Miles,  170  N.  Y.  75;  Matter  of  Gibson,  176  N.  Y.  520, 
528;  Matt^  of  Martin,  211  N.  Y.  328,  330;  Dayton  on  Surrogates,  3d  ed.,  489),  al- 
though in  accounting  proceedings  by  a  creditor  equity  had  ordinarily  complete 
jurisdiction  to  determine  the  title  of  the  alleged  creditor  (Misner  v.  Strong,  181 
N.  Y.  163).  Nor  had  the  Surrogates  until  1895  power  to  determine  the  vaUd- 
ity  of  claims  of  the  estate  against  third  persons,  even  though  such  third  persons 
Were  parties  to  the  accounting  (In  re  UnderhiU,  117  N.  Y.  471;  Meeks  v.  Meeks, 
122  App.  Div.  461,  462).  The  Surrogates'  jurisdiction  to  determine  in  accounting 
'  proceedings  claims  of  third  persons  to  property  claimed  by  the  representatives 
of  deceased  persons  was  prior  to  1910  also  denied  (Matter  of  Thompson,  184  N.  Y. 
36;  Matter  of  GaU,  182  N.  Y.  270,  278;  cf .  Matter  of  McLaughlin,  158  App.  Div.  952). 

The  Surrogates'  equitable  powers  over  the, proceeds  of  lands  sold  under  a  tes- 
tamentary power  and  brought  into  court,  for  example,  were  very  i  restricted  prior 
to  the  year  1914  (Matter  of  McComb,  117  N.  Y.  378,  382),  imless  there  was  a  con- 
version effected  by  the  will  (Matter  of  Caldwdl,  188  N.  Y.  115).  A  Surrogate 
had,  until  recently,  no  adequate  power  to  pass  upon  the  validity  of  a  devise.  It 
was,  however,  then  held  that  where  a  testator  undertook  to  create  a  trust  in  which 
the  Teal  and  personal  property  were  inseparably  blended,  the  Surrogate  had  power 
to  construe  silch  clause  and  declare  the  trust  invalid  and  void  in  so  far  as  it  affects 
the  personal  property  of  testator  (Matter  of  Trotter,  182  N.  Y.  465).    It  will  be 
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remembered  that  until  1850  the  Surrogates  had  no  jurisdiction  whatever  over  the 
accounts  of  testamentary  trustees  (chap.  272,  L.  1850;  Matter  of  Runk,  200  N.  Y. 
447;  Matter  of  Hawley,  104  N.  Y.  250). 

Under  the  former  law,  for  the  purposes  of  distribution,  the  Surrogate  had  an  in- 
cidental power  to  construe  a  will  in  so  far  as  it  was  necessary  to  determine  to 
whom  legacies  should  be  paid  {Matter  of  Verplanck,  91  N.  Y.  439;  Garlock  v.  Van- 
dkvort,  128  N.  Y.  374),  but  he  had  no  jurisdiction  to, compel  a  legatee  to  restore 
an  overpayment  on  a  legacy  {Matter  of  Lang,  144  N.  Y.  275),  and  no  general  ju- 
risdiction to  construe  wills  {Kirk  v.  McCann,  117  App.  Div.  56,  59).  But  when- 
ever the  jurisdiction  of  the  Surrogate  over  accountings  existed,  in  a  case  where 
complete  relief  might  be  had  in  the  Surrogates'  Court,  the  other  courts  of  the 
State  vested  with  concurrent  jurisdiction  would  decline  to  exercise  their  own 
jurisdiction  (Wager  v.  Wager,  89  N.  Y.  161;  Underwood  v.  Curtis,  127  N.  Y.  523; 
Matter  of  Farrell,  125  App.  Div.  702). 

Thus,  step -by  step,  the  jurisdiction  of  the  Surrogates  to  pass  upon  controverted 
claims  against  estates  has  been  enlarged  by  statute  {Matter  of  Thompson,  184  N.  Y. 
at  p.  44).  But  even  now' the  mode  is  very  strictly  limited  {Matter  of  Martin,  211 
N.  Y.  328,  330;  Matter  of  Holzworth,  166  App.  Div.  150,  154;  Matter  of  Higgins, 
91  Misc.  387). 

I  have  now  outlined  the  growth  of  the  equitable  jurisdiction  of  the  Surrogates' 
Courts  in  proceedings  for  the  settlement  of  accounts  of  repreisehtatives  of  estates 
prior  to  the  year  1914,  when  the  "  New  Surrogates  Law"  went  into  effect.  That 
law  contains  more  liberal  provisions  than  any  other  act  ever  affecting  the  jurisdic- 
tion of  the  Surrogates.  By  that  law  (sec.  2510,  C.  C.  P.  of  1915)  the  Surrogates 
are  given  jurisdiction  "  to  administer  justice  in  matters  relating  to  the  affairs  of 
decedents,  and  upon  the  return  of  any  process  to  try  and  determine  all  questions, 
legal  or  equitable,  arising  by  or  between  any  and  all  the  parties  to  any  proceed- 
ing ...  in  order  to  make  a  full,  equitable  and  complete  disposition  of  the  matter 
by  such  order  or  decree  as  justice  requires."  This  is  a  very  broad  provision  and 
was  intended  to  be  such.  But  as  the  new  Surrogates'  Law  of  1914  was  enacted 
under  the  old  constitution  it  is  doubted,  and  I  think  with  much  reason,  whether 
the  Legislature  had  the  power  to  enlarge  the  equitable  jurisdiction  of  the  Surro- 
gates of  this  State  (sec.  15,  Art.  VI,  Const.  1894;  Matter  of  Bunting,  98  App.  Div. 
122;  opinion  of  Hatch,  J.,  concurred  in  by  Justices  Van  Brunt,  Patterson  and 
O'Brien).  The  appeal,  it  is  to  be  observed  in  Matter  of  Bunting,  was  dismissed 
in  the  Court  of  Appeals  without  opinion  (182  N.  Y.  552).  Consequently  this, 
decision  still  confronts  the  profession  of  the  law  whenever  the  new  equitable  powers 
of  the  Surrogates  are  drawn  in  question.  But,  for  the  reason  stated  in  Matter 
of  Thornhurgh  (72  Misc.  619,  621)  ignoring  for  the  present  the  constitutional 
question  so  serious  to  the  Bar  and  to  litigants  in  this  court,  let  us  inquire  next 
what  the  new  legislation  portends.  Are  the  Surrogates  now  by  virtue  of  the  new 
legislation  possessed  of  all  the  equitable  powers  of  the  chancellors  in  these  statu- 
tory proceedings  to  determine  judicially  the  accounts  of  executors  and  adminis- 
trators? Has  the  Surrogates'  Court  really  become  a  court  of  equity  in  proceed- 
ings to  settle  accounts?  These  are  the  great  questions  of-  the  moment.  That 
the  new  legislation  apparently  on  its  face  confers  most  extended  equitable  powers 
cannot  be  denied.  But  very  late  decisions  of  the  higher  courts  have  already  confined 
such  grants  of  equitable  powers  to  the  few  instances  particularly  specified  in  subdi- 
visions 1  to  8,  section  2510,  C.  C.  P.  {Matter  of  Holzworth,  166  App.  Div.  150; 
Matter  of  Ryder,  129  N.  Y.  640,  642).  Whether  such  an  extended  and  multifarious 
equitable  jurisdiction  is  expedient  has  been  much  doubted.  Mr.  Throop,  when 
he  revised  the  Surrogates'  Law,  was  of  the  opinion  that  the  Surrogates  ought  not 
to  be  burdened  by  the  trial  of  too  many  issues  (see  Throop's  note  to  sec.  2742, 
C.  C.  P.).  But  whatever  his  power  may  be,  the  Surrogate's  jurisdiction  over 
accountings  still  depends  upon  the  presence  of  the  real  parties  in  interest  as  only 
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those  cited  are  bound  by  the  decree  (Matter  of  Killan,  172  N.  Y.  547;  Mailer  of 
Gall,  182  N.  Y.  270). 

.  From  the  foregoing  survey  of  the  jurisdiction  of  the  Surrogates  in  proceedings 
to  settle  the  accounts  of  testamentary  proceedings  it  must  be  apparent  that  the 
Surrogate  is  not  in  loco  cancellarii  and  has  not  the  extended  equitable  powers 
and  jurisdiction  of  a  chancellor. 

§  26.  Summaiy. — Finally,  since  the  question  is  finally  settled  that  where 
an  express  power  is  given  to  the  Surrogate  or  his  court,  he  naay  exercise 
any  incidental  power  necessary  to  properly  execute  such  express  power, 
and  since  the  Constitution  never  assumed  to  define  the  powers  of  the 
court,  but  left  its  jurisdiction  and  powers  to  the  Legislature,  and  since  the 
Legislature  has  since  1846  repeatedly  "otherwise  ordered"  and  constantly 
enlarged  the  limits  of  the  court's  activities  and  the  general  powers  of  the 
Supreme  Court  have  never  been  deemed  to  be  impaired  thereby,  the 
writer  concludes  that  the  exercise  of  equitable  powers,  as  incidental  to  the 
exercise  of  special  jurisdiction,  is  properly  given  to  the  Surrogates  and 
their  courts  by  the  act  of  1914.    (See  below,  sub  Jurisdiction.)  - 

In  this  conviction  he  has  undertaken  the  task  of  amalgamating  his 
previous  work  with  the  admirable  treatise  by  Mr.  Redfield,  and  so  ably 
continued  by  his  son,  adhering,  however,  to  his  former  plan  of  not  unduly 
obtruding  personal  opinions,  but  of  recording  the  authoritative  decisions 
of  our  various  courts. 


CHAPTER  II 


THE  COURT  AND  THE  SURROGATE 

§  27,  Statutory  definitions. — Chapter  XVIII  contains,  at  its  end,  a 
precise  definition  of  the  fundamental  terms  with  which  it  deals,  essential 
to  be  mastered  at  the  very  outset  of  any  discussion  of  the  various  titles  of 
the  act.    It  is  contained  in  §  2768  which  reads: 

§  2768.  Definition  of  expressions  used  in  this  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  provision  to  be  construed, 
or  plainly  apparent  from  the  context  thereof: 

1.  The  word  "intestate,"  signifies  a  person  who  died  without  leaving  a  valid 
will;  but  where  it  is  used  with  respect  to  particular  property  it  signifies  a  person 
who  died  without  effectually  disposing  of  that  property  by  wiU  whether  he  left  a  will 
or  not. 

2.  The  word  "assets,"  signifies  personal  property  applicable  to  the  payment 
of  the  debts  of  a  decedent. 

3.  The  word  "debts"  includes  every  claim  and  demand,  upon  which  a  judgment 
for  a  sum  of  money,  or  directing  the  payment  of  money,  -could  be  recovered  in  an 
action;  and  the  word  "creditor"  includes  every  person  having  such  a  claim  or 
demand,  any  person  having  a  claim  for  expense  of  administration,-  or  any  person 
having  a  claim  for  fimeral  expenses. 

4.  The  word,  "will,"  signifies  a  last  will  and  testament,  andr includes  all  the 
codicils  to  a  will. 

5.  The  expression,  "letters  of  administration,''  includes  letters  of  temporary 
administration. 

6.  The  expression,  "testamentary  trustee,"  includes  every  person,  except  an 
executor,  an  administrator  with  the  will  annexed,  or  a  guardian,  who  is  designated 
by  a  will,  or  by  any  competent  authority,  to  execute  a  trust  created  by  a  will; 
and  it  includes  such  an  executor  or  administrator,  where  he  is  acting  in  the  execu- 
tion of  a  trust  created  by  the  wiU,  which  is  separable  from  his  functions  as  executor 
or  administrator. 

7.  The  word,  "surrogate,"  where  it  is  used  in  the  text,  or  in  a  bond  or  imder- 
taking,  given  pursuant  to  any  provision  of  this  chapter,  includes  every  oflScer  or 
court  vested  by  law  with  the  functions  of  surrogate. 

8.  The  expression,  "judicial  settlement,"  where  it  is  appUed  to  an  account, 
signifies  a  decree  of  a  surrogate's  court,  whereby  the  account  is  made  conclusive 
upon  the  parties  to  the  special  proceeding,  either  for  all  purposes,  or  for  certain 
purposes  specified  in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 
be  "judicially, settled."  '    ■ 

9.  The  expression,  "intermediate  account,"  denotes  an  accoimt  filled  in  the 
surrogate's  office,  for  the  purpose  of  disclosing  the  acts  of  the  person  accounting, 
and  the  condition  of  the  estate  or  fund  in  his  hands,  and  not  made  the  subject  of  a 
judicial  settlement. 

10.  The  expression,  "upon  the  return  of  a  citation,"  where  it  is  used  in  a  pto- 
vision  requiring  an  act  to  be  done  in  the  surrogate's  court,  relates  to  the  time  and 
place  at  which  the  citation  is  returnable,  or  to  which  the  hearing  is  adjourned; 
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includes  a  supplemental  citation,  issued  to  bring  in  a  party  who  ought  to  be  but 
has  not  been  cited;  and  implies  that  before  doing  the  act  specified,  due  proof  must 
be  made,  that  all  persons  required  to  be  cited  have  been  duly  cited. 

11.  The  expression,  "persons  interested,"  where  it  is  used  in  connection  with 
an  estate  or  a  fund,  includes  every  person  entitled,  either  absolutely  or  contingently, 
to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife, 
legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except  as  a  creditor. 
Where  a  provision  of  this  chapter  prescribes  that  a  person  interested  may  object 
to  an  appointment  or  may  apply  for  an  inventory,  an  account,  or  increased  security, 
an  allegation  of  his  interest,  duly  verified,  suffices,  although  his  interest  is  disputed; 
unless  he  has  been  excluded  by  a  judgment,  decree,  or  other  firial  determination, 
and  no  appeal  therefrom  is  pending. 

12.  The  term,  "next  of  kin,"  includes  all  those  entitled^  under  the  provisions 
of  law  relating  to  the  distribution  of  personal  property,  to  share  in  the  unbequeathed 
residue  of  the  assets  of  a  decedent  after  payment  of  debts  and  expenses,  other  than 
a  surviving  husband  or  wife. 

13.  The  expression,  "real  property,''  includes  every  estate,  interest,  and  right, 
legal  or  equitable,  in  lands,  tenements,  or  hereditaments,  except  those  which  are 
determined  or  extinguished  by  the  death  of  a  person  seized  or  possessed  thereof, 
or  in  any  manner  entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assess.  The  word,  "inheritance,"  signifies  real  property  as  defined  in  this 
subdivision,  descended  as  prescribed  by  law.  The  expression,  "personal  property," 
signifies  every  kind  of  property  which  survives  a  decedent,  other  than  real  property 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  conferred  by  special 
statutory  provision  upon  an  executor  or  a,dministrator. 

14.  The  word  "guardian"  refers  to  a  guardian  of  an  infant's  person  or  property, 
or  both,  appointed  by  the  surrogate's  court  or  the  supreme  court,  and  includes  a 
guardian  appointed  by  will  or  deed. 

15.  Whenever  in  this  chapter  a  paper  or  instrument  is  required  to  be  "acknowl- 
edged, or  proved,  and  duly  certified,"  the  same  shall  be  acknowledged  or  proven 
in  the  same  manner  as  a  deed  is  required  to  be  acknowledged  or  proved  and  certified 

'  to  be  recorded  in  that  county,  except  that  when  executed  within  the  state  of  New 
York,  no  certificate  of  the  county  clerk  shall  be  required. 

16.  The  word  "respondent"  when  used  in  this  chapter  signifies  every  party  to 
a  special  proceeding,  except  the  petitioner. 

17.  The  words  "surrogate's  court"  and  "surrogate"  where  they  refer  to  juris- 
diction mean  the  particular  court  or  surrogate  having  jurisdiction  of  the  estate  or 
fund. 

18.  Whenever  in  this  chapter  a  paper  is  directed  to  be  deposited  in  the  "post- 
office,"  such  deposit  may  be  made  in  any  post-ofiice  or  letter  box  maintained  and 
exclusively  controlled  by  the  United  States  government. 

Former  §  2514  of  this  Code,  with  additions,  to-wit,  subd.  14-18,  both  inclusive. 

§  28.  Enumeration  of  courts :  Terms  of  office. — The  courts  which,  in 
the  United  States,  have  jurisdiction  of  the  administration  of  the  estates  of 
decedents,  and  of  cognate  subjects,  are  variously  designated  as  Surrogates' 
Courts,  courts  of  probate,  orphans'  com-ts,  or  the  court  of  the  ordinary. 
"The  ordinary"  was  the  technical  term  adopted  by  the  EngHsh  law  to 
designate  the  bishop  of  a  diocese,  when  sitting  as  an  ecclesiastical  tribunal 
in  the  administration  of  the  ordinary  temporal  jurisdiction  of  his  see;  his 
subordinate,  or  deputy,  was  called  a  Surrogate,  to  indicate  that  he  exer- 
cised a  delegated  power.  In  the  State  of  New  York,  the  courts  which, 
after  some  intermediate  changes,  have  succeeded  to  the  characteristic 
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jurisdiction  of  the  ordinary,  respecting  probate  and  administration,  are 
still  termed  Surrogates'  Courts.  The  contention,  elsewhere  elaborated, 
as  to  the  entire  legislative  control  of  this  court,  by  express  omission  of  any 
definition  of  its  powers  in  the  constitution,  is  further  emphasized  in  its 
being  omitted  also  from  the  Judiciary  Law. 

But  the  constitution  regulates  the  terms  of  office  of  all  Surrogates.  This 
is  incident  to  the  protection  of  the  court  as  a  constitutional  court. 

First.  Those  in  office  January  1,  1895,  are  to  hold  their  unexpired  terms. 

Second.  Those  thereafter  elected  to  serve  for  six  years  in  all  counties 
save  the  county  of  New  York.  In  that  county  the  term  is  fixed  at  fourteen 
years. 

■Third.  But  no  Surrogate  is  to  serve  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of  age. 

This  last  provision  is  not  to  be  taken  as  abridging  the  term  of  any  Sur- 
rogate elected  prior  to  the  time  when  the  new  constitution  went  into  effect 
who  may  become  seventy  years  of  age  before  his  six  or  fourteen  years  ex- 
pire. People  ex  rel.  Davis  v.  Gardner,  45  N.  Y.  812.  This  case  is  directly  in 
point.  This  provision  as  to  the  Surrogates  is  new.  For  it  had  been  expressly 
held  that  the  provision  in  the  old  constitution  fixing  an  age  limit  did  not 
apply  to  Surrogates.  People  ex  rel.  Lent  v.  Carr,  100  N.  Y.  236.  So  in 
People  V.  Gardner,  the  provision  was  new  as  to  county  judges,  and  a  county 
judge  chosen  prior  to  the  time  when  the  new  article  of  the  constitution  was 
to  go  into  effect  (that  is,  at  the  November  election  preceding  January  1, 
1870),  and  who  had  taken  the  oath  of  office,  was  held  to  be  "in  office  at  the 
adoption  of  this  article"  and  entitled  to  hold  his  office  for  the  full  term  of 
four  years  although  he  became  seventy  years  of  age  on  February  9,  1870. 

It  is  true  that  the  new  constitution  does  not  lengthen  the  term  of  office 
as  was  the  case  before,  and,  therefore,  possibly  the  reasoning  of  Folger,  J., 
might  not  be  applicable  that  the  insertion  of  an  age  limit  wasclearly  called 
for  by  the  new  and  longer  term,  and  could  not  be  made  to  apply  to  the  old 
and  shorter  term  which  was  in  express  words  "continued."  However,  the 
express  provision  "shall  hold  their  offices  until  the  expiration  of  their 
terms"  is  unambiguous.  What  follows  refers  to  other  officers,  to  wit:  their 
"successors"  who  are  to  be  elected.  As  to  these  an  age  limit  is  fixed.  It  is 
thought  that  People  v.  Gardner  might  be  an  authority,  if  the  facts  showed 
the  case  of  any  Surrogate  in  office  January  1,  1895,  or  at  the  date  of  going 
into  effect  of  a  new  constitution  of  similar  purport,  who  may  be  near 
seventy.    His  term  would  not  be  abridged  thereby. 

§  29.  Enumeration  of  courts. — The  "existing  Surrogates'  Courts" 
and  the  "Surrogates  in  office"  when  the  new  constitution  became  opera- 
tive were  as  follows:  In  thirty-one  of  the  sixty  counties  of  the  State  the 
county  judge  was  also  Surrogate  for  his  county,  upder  §  15,  art.  VI,  of 
former  constitution.  [This  article  was  an  amendment  to  the  constitution 
of  1846,  prepared  by  delegates,  elected  pursuant  to  chap.  194,  Laws  of 
1867,  who  met  in  convention  in  Albany,  June  4,  1867.  This  article  was 
submitted  to  the  people  in  November,  1869,  and  adopted  by  a  very  narrow 
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majority  of  less  than  7,000.  The  article  provided  (§  15):  "The  county 
judge  shall  also  be  Surrogate  of  his  county;  but  in  counties  having  a  popula- 
tion exceeding  40,000  the  legislature  may  provide  for  the  election  of  a 
separate  officer  to  be  Surrogate,  whose  term  of  office  shall  be  the  same  as 
that  of  the  county  judge."]  In  thirty  counties  alone  now  is  the  county 
judge  also  the  Surrogate.  In  one  of  the  remaining  thirty,  SulUvan  county, 
there  was  also  a  special  Surrogate  [see  County  Law,  Laws  of  1892,  chap. 
686;  5  E,.  S.  (8th  ed.)  3957],  the  regular  Surrogate  being  also  county  judge. 

In  twenty-eight  of  the  remaining  counties,  to  wit:  In  Albany,  Cattarau- 
gus, Cayuga,  Chautauqua,  Clinton,  Columbia,  Dutchess,  Erie,  Jefferson, 
Kings,  Monroe,  Montgomery,  Niagara,  Oneida,  Onondaga,  Ontario, 
Orange,  Oswego,  Otsego,  Queens,  Rensselaer,  Saratoga,  St;  Lawrence, 
Steuben,  Suffolk,  Ulster,  Washington  and  Westchester,  there  were  sep- 
arate Surrogates,  who  had  been  elected  by  virtue  of  the  provisions  of  the 
constitutional  amendment  above  referred  to.  Thirty-two  counties  now 
have  separate  Surrogates;  the  additional  ones  being  Bronxy  (new)  Fulton, 
Nassau,  Schenectady;  and  Niagara  now  has  a  Smrrogate  ex.  off.  County 
Judge. 

In  the  county  of  New  York  there  were~  two  separate  Surrogates  elected 
under  the-  provisions  of  chap.  642,  Laws  of  1892,  either  of  whom  is  en- 
titled to  exercise  all  the  powers  conferred  by  law  upon  the  Surrogate  of 
the  city  and  coimty  of  New  York.  Laws  of  1893,  chap.  9,  Code  Civ.  Proc, 
§  2506.  Their  status  and  functions  and  powers  are  coequal.  Mr.  Redfield 
asserted  that  the  office  of  Surrogate  of  New  York  county  is  not  held  imder 
the  constitution,  but  is  a  local  office  established  especially  for  that  county 
under  pre-existing  laws,  but  recognized  and  continued  by  the  constitution. 
By  the  New  York  City  Consolidation  Act  of  1882,  so  called,  the  special 
and  local  laws^  affecting  public  interests  in  New  York  city  were  brought 
together  in  asingle  statute;  among  which  special  and  local  laws  were  those 
relating  to  the  Surrogate  and  the  Surrogate's  Court  of  that  city  and  county. 

In  eight  df  the  twenty-eight  counties  where  separate  Surrogates  had 
been  elected,  to  wit:  Cayuga,  Chautauqua,  Jefferson,  Oneida,  Orange, 
Oswego,  St.  Lawrence  and  Washington,  there  were  also  special  Surrogates 
as  well.  There  are  now  special  Surrogates  in  Cayuga,  Chautauqua,  Jef- 
ferson, Oneida,  Orange,  Oswego,  St.  Lawrence,  Sullivan,  Tioga  and  Wash- 
ington. (The  names  italicized  are  of  counties  where  the  special  Surrogate 
is  also  special  county  judge.) 

So  we  find  on  January  1,  1896,  thirty  Surrogates  (two  in  New  York), 
thirty-one  county  judges  acting  as  Surrogates  and  nine  special  Surrogates. 

This  leads  us  to  note  the  distinction  between  Surrogates  proper  and 
other  Surrogates. 

§  30.  The  law  provides  for  five  kinds  of  Surrogates. 
I.  Surrogates  proper. 
II.  County  judges  sitting  as  Surrogates. 

III.  Special  Surrogates.    , 

IV.  Acting  Surrogates. 
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V.  Temporary  Surrogates. 

§  31.  Surrogates  proper  are  those  Surrogates  who  are  elected  in  coun- 
ties of  over  40,000  population  to  sit  in  the  Surrogates'  Courts  of  those 
counties.   Each  of  the  Surrogates  of  New  York  is  a  Surrogate  proper. 

;  §  32.  County  judges  when  sitting  as  Surrogates  are  entitled  to  the 
designation  of  "the  Surrogate  of  the  county,  without  any  addition  referring 
to  his  office  as  county  judge."  Code  Civ.  Proc,  §  2472.  The  distinction 
between  Surrogates  proper  and  county  judges  sitting  as  Surrogates  was 
formerly  further  emphasized  by  the  fact  that  under  the  old  constitution  a 
Surrogate  was  not  a  judge,  but  merely  a  judicial  officer  (see  People  ex  rel. 
Lent  V.  Carr,  100  N.  Y.  236);  but  the  distinction  cannot  longer  be  made 
now  that  the  court  is  a  court  of  record  and  a  constitutional  court  as  well. 
Code  Civ.  Proc,  §  3343,  subd.  3,  says  the  word  "judge"  includes  a  Surro- 
gate. Still,  this  was  only  for  purposes  of  construction  in  interpreting  the 
provisions  of  the  Code  itself.  To  preside,  by  right,  over  a  Court  of  Record 
constitutes  the  one  so  presiding  a  judge. 

§33.  Special  Surrogates  are  local  officers  whose  election  may  be 
ordered  on  application  of  the  board  of  supervisors  "to  discharge  the  duties 
of  county  judge  and  of  Surrogates  in  cases  of  their  inability,  pr  of  a  vacancy, 
and  in  such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such  other 
powers'as  are  or  may  be  provided  by  law."  Const.,  art.  VI,  §  16  (new  mat- 
ter being  indicated  by  italic).  The  Code  distinctly  designates  these 
officers  as  "Special  Surrogates."  Code  Civ.  Proc,  §  2472.  The  Code  is 
not  to  be  taken  as  irepealing  the  prior  provisions  of  the  law  giving  special 
Surrogates  their  powers.  .  L^ws  of  1849,  chap.  306,  and  La\ys  of  1851, 
chap.  108;  AMinger  v.  Pugh,  132  N.  Y.  403;  Ross  v.  Wigg,  101  N.  Y.  640. 

The  designations  of  the  Surrogates  are  fixed  by  §  2472 : 

§2472.  Surrogate  and  acting  surrogate;  their  official  desigriations. 

Where  the  county  judge  is  also  surrogate,  he  may  be  designated,  in  any  paper 
or  proceeding  relating  to  the  office  of  surrogate,  as  the  surrogate  of  the  county, 
without  any  addition  referring  to  his  office  as  county  judge. 

A  local  officer  elected,  as  prescribed  in  the  constitution,  to  discharge  the  duties 
of  surrogate,  or  of  county  judge  and  surrogate,  is  d^esignated  in  this  act,  and,  when 
a,cting  as  surrogate,  may  be  designated  as  the  "special  surrogate"  of  his  county. 

Where  an  officer,  other  than  the  surrogate,  or  special  surrogate,  acts  as  surrogate 
in  a  case  prescribed  by  law,  he  must  be  designated  by  his  official  title  with  the  addi- 
tion of  the  words,  "and  acting  surrogate." 

Former  §  2483  of  this  Code.    From  L.  1853,  c.  648. 

§  34.  Acting  Surrogates  are  officers  other  than  the  Surrogate  who  act 
as  Surrogate  in  the  cases  prescribed  by  law.  They  must  be  designated  by 
their  regular  official  title,  with  the  addition  of  the  words  "  and  Acting 
Surrogate."    Code  Civ.  Proc,  §  2472.    The  Code  provides  by  §  2478: 

Where,  in  any  county,  except  New  York,  the  office  of  surrogate  is  vacant;  or 
the.surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy,  or  is  disqualified 
in,  a  pai^ticular  matter  and  special  provision  is  not  made  by  law  for  the  discharge 
of  the  duties  of  his  office  in  that  contingency;  the  duties  of  hi^  office  must  be  dis- 
cha,rged  until  thp  vacancy  is  filled  or  the. disability  ceases,  as  follows: 
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1.  By  the  special  surrogate. 

3.:  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  disabled,  or  is  precluded 
or  disqualified,  by  the  special  county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner  disabled,  or  is  pre- 
cluded or  disqualified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled,  or  is  precluded 
or  disqualified,  by  the  district  attorney.  ■      i 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  this  section^  proof  of  his 
authority  to  act  as  prescribed  in  section  2481  of  this  chapter  must  be  m^de.  .  In 
any  proceeding  in  the  surrogate's  court  of  the  county  of  Kings,  before  either  of  the 
officers  authorized  in  this  section  to  discharge  the  duties  of  the  office  of  surrogate 
of  such  county  for  the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on 
the  facts  or  the  law,  such  officer,  in  his  discretion,  may,  'by'  order,  transfer  such 
cases  to  the  supreme  court  to  be  heard  and  decided  at  a  special  term  thereof,  held, 
in  such  county,  which  order  shall  be  recorded  in  the  surrogate's  office.  A  certified 
copy  of  such  order,  together  with  the  appropriate  certificate  or  cerlJifieates  of  the 
authority  of  the  officer  to  act  as  surrogate,  shall  be  sufficient  and  conclusive  evidence 
of  the  jurisdiction  and  authority  of  the  supreme  court  in  such  matter  or  cause. 
After  a  final  order  or  decree  is  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  Qourt,  the  court  shall  direct  the  papers  to  be  returned  and  filed,' and  tran- 
scripts of  all  orders  and  decrees  made  therein  to  be  recorded  in  the,  surrogate's 
office  of  such  coimty;  and  when  so  filed  and  recorded,  they  shall  have  the  same 
effect  as  if  they  were  filed  and  recorded  in  a  case  pending  in  the  surrogate's  court  of 
such  county.  i  ■ 

Former  §2484  of  this  Code.  From  2  R.  S.  79  (Part  2,  c.  6,  tit.  2),  §§49-54; 
L.  1847,  c.  470,  §  32;  L.  1871,  c.  859,  §  8;  L.  1877,  c.  285;  L.  1879,  c.  151;  L.  1893, 
c.  686.  > 

As  to  Kings  County,  note  special  Act,  chap.  490,  Laws  of  1884. 

The  following  sections  embody  the  provisions  governing  these  excep- 
tional cases: 

§  2479.  //  surrogate  disgiuilified,  who  to  act. 

Where  the  surrogate  of  any  county,  except  New  York,  is  precluded  or  discjualified 
from  acting  with  respect  to  any  particular  matter,  his  powers  with  respect  to  that 
matter,  or  if  he  be  temporarily  absent,  his  powers  with  respect  to  all  matters,  shall 
be  discharged  by  the  several  officers  designated  in  the  last  section,  in  the  order 
therein  provided.  If  there  is  no  such  officer  quaUfied  to  act  therein,  the  surrogate 
may  file  in  his  office  a  certificate,  stating  that  fact;  specifying  the  reason  why  he  is 
disqualified  or  precluded;  and  designating  the  surrogate  of  any  county,  other  than 
New  York,  to  act  in  his  place  in  the  particular  matter  or  during  his  absence.  The 
surrogate  so  designated  has,  with  respect  to  that  matter,  or  generally  when  the 
designation  is  made  on  account  of  absence' of  the  surrogate,  all  the  powers  of  the 
surrogate  making  the  designation,  and  may  exercise  the  saine  in  either  county. 

Former  §2485  of  this  Code.  From  L.  1877,  c.  285;  L.  1879,  c.  311;  L.  1893, 
c.  686.  '  '"'■" 

-   The  words  "any  county"  are  merely  italicized  to  show  the  omission  of 
the  words  "an  adjoining"  which  used  to  qualify  the  word  "county/,' 

§  2480.  Id.,  in  New  York  county. 

In  the  county  of  New  York  the  supreme  court,  at  a  special  term  thereof,  on  the 
presentation  of  proof  of  its  authority,  as  prescribed  in  the  next  section,  must  ex- 
ercise all  the  powers  and  jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting  with  respect 
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to  a  particular  matter,  it  must  exercise  all  the  powers  and  jurisdiction  of  that  court 
with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the  surrogate  is  dis- 
abled by  reason  of  sickness,  absence  or  lunacy,  it  must  exercise  all  the  powers  and 
jurisdiction  of  that  court,  until  the  vacancy  is  filled  or  the  disability  ceases,  as  the 
case  may  be.  -       j    '^tM  "' 

Former  §  2486  of  this  Code.    See  L.  1881,  c.  535;  L.  1893„c.  686;  L.  1895,  c.  946. 

Logically,  reference  should  here  be  made  to  §§  2507  arid  2508,  quoted  in 
§  39  below,  q.  v. 

§  2481.     Proof  of  authority. 

The  authority  of  another  officer,  or,  in  the  county  of  New  York,  of  the  supreme 
court,  to  act  as  prescribed  in  the  last  three  sections,  must  be  proved  in  one  of  the 
following  modes:  , 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting  in  a  particular 
matter,  that  fact  may  be  proved  by  the  surrogate's  certificate  thereof.  Where  the 
suiTOgate  is  temporarily  absent, 'that  fact  may  be  proVed  by  the  certificate  of  the 
surrogate,  or  of  the  gjerk  of  the  surrogate's  court,  or  of  the  county  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sickness,  or  lunacy,  or 
that  the  office  is  vacant,  and  alsp  the  authority  of  the  officer,  or  of  the  couj-t,  as 
the  case  may  be,  to  act  in  his  place,  may  he  proved  and  are  deemed  conclusively 
established  by  an  order  of  a  justice  of  the  supreme  court  of  the  judicial  district 
embracing  the  county.  ,      >     j  ii 

Former  §  2487  of  this  Code.    See  L.  1887,  c.  684;  L.  1893,  c.  686;  L.  1895,  c.  946. 

§  2482.    Id.,  when  and  how  made. 

An  order  may  be  made  as  prescribed  in  subdivision' second  of  the  last  section 
upon  or  without  notice,  as  a  justice  of  the  supreme  court  of  the  judicial  district 
embra-cing  the  county  thinks  proper.  It  must  recite  the  cause  of  the  making  thiereof , 
tod  must  designate  the  officer  or  court  enipowered  to  discharge  the  duties  of  the 
office  of  surrogate.  It  may,  in  the  discretion  of  the  justice,  require  an  officer  to  give 
security  for  the  due  discharge  of  the  duties  therein.  Where  the  office  of  surrogate 
is  vacajat,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the  attorney-igeneral, 
if  directed  by  the  governor  must,  or  the  district  attorney  upon  his  own  motion 
may,  apply  for  the  order,  and  a  justice  of  the  supreme  court  of  the  judicial  district 
embracing  the  county  must  grant  it  upon  his  application.  A  justice  of  the  supreme 
court  of  the  judicial  district  embracing  the  county  may  also  graint  the  order  upoin 
the  application  of  a  party  or  a  person  about  to  become  a  party  to  any  special  pro- 
ceeding in, the  surrogate's  court.  .  Where  the  surrogate  is  sick,  the _ granting  of  an 
order  rests  in  the  discretion  of  the  justice,  and  its  effect  may  be  qualified  as  the 
justice  thinks  proper. 

Fbrmer  §  2488  of  this  Code.  From  same  sources  as  §2478,  ante.  Am'd  by 
L.  1889,  c.  495'  §'l.  '  ' 

§2483.     How  atUhority  superseded. 

Where  an  or4er,is  made  by  a,  justice  of  the  supreme  coiu:t  of  the  judicial  district 
embracing  the  county,  as  prescribed  in  the  last  two  sections,  or  an  appointment  is 
made  as  prescribe  in  section  ^484  of  this  chapter  for  any  cause  except  a  vacancy 
in  the  office  of  surrogate,  it  rhay  be  revoked,  without  prejudice  to  any  proceeding 
theretofore  taken  by  virtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial 
'district  embracing  the  surrogate's  county,  upon  proof  that  it  was  improvideritly 
made,  or  that  the  cause  of  making  it  h?,s  become  inoper^ative.  Such  an  order  or 
appointment,  made  upon  the  ground  that  the  surrogate's  office  is  yacant,  is  super- 
seded without  any  formal  revocation,  by  the  filling  of  the  vacancy.  After  the  order 
of  appointment  is  revoked,  or  the  vacancy  is  filled,  ^  the  case  may  be,  the  unfinished 
'      business,  in  any  proceeding  taken  by  virtue  of  the'  order  or  appointment,  must  be 
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transferred  to,  and  may  be  completed  by,  the  surrogate,  in  the  same  manner  and 
with  like  effect  as  where  a  new  surrogate  completes  the  unfinished  business  of  his 
predecessor. 
Former  §  2489  of  this  Code.    See  L.  1889,  c.  495,  §  3. 

§  35.  Temporary  Surrogate. — Temporary  Surrogates  are  special  ju- 
dicial officers,  appointed  under  special  circumstances  set  forth  in  §  2484, 
below,  to  perform,  the  duties  of  Surroga,te  for  a  limited  time. 

If  the  Surrogate  is  disabled  by  reason  of  sickiless  and  there  is  no  special 
Surrogate,  or  special  county  judge  {Matter  of  Frye,  48  N.  Y.  St.  Rep.  572) 
of  the  coimty,  the  board  of  supervisors  (this  applies  to  any  county  except 
New  York)  may,  in  its  discretion,  appoint  a  suitable  person  to  act  as  Surro- 
gate until  the  Surrogate's  disability  ceases;  or  until  a  special  Surrogate 
or  a  special  county  judge  is  elected  or  appointed.  The  SUpreihe  Court 
also  possesses  the  power  to  appoint  sUch  temporary  officer,  by  virtue  of 
its  succeeding  to  all  the  powers  of  the  chaiicellor.  Matter  of  Hathaway, 
71  N.  Y.  238,  245. 

The  chancellor  had  this  power  under  chap:  320  of  the  Laws  of  1830,  §  20. 
Held,  In  re  Hathaway,  supra,  that  this  power  was  not  divested  by  the 
constitution  of  1846  which  prohibited  the  justices  of  the  supreme  court 
from  making  appointments  to  public  office.  This  case  reviews  the  rule  as 
to  temporary  Surrogates  under  the  old  practice. 

As  to  New  York  coimty,  its  Surrogate's  Court  was  established  prior  to 
the  constitution  of  1846  (see  art.  14)  and  was  merely  continued  thereby 
(§  12).  The  term  of  office  was  left  under  the  control  of  the  Legislature. 
(It  is  now  fourteen  years.)  When  Surrogate  Van  Schaick  died  in  1876 
leaving  five  years  of  his  term  of  six  years  unexpired,  Delano  C.  Calvin  was 
appointed  temporary  Surrogate  until  the  general  election  next  ensuing. 
At  such  election  he  was  elected  "in  place  of  Delano  C.  Calvin,  appointed 
in  place  of  S.  D.  Van  Schaick,  deceased."  Held  {People  v.  Carr,  25  Hun, 
325,.  and  86  N.  Y.  512)  ;that  his  election  was  for  the  unexpired  term,  i.  e.,  to 
the  end  of  1881,  and  not  for  a  full  term  through  1882.  See  opinions  of 
Davis,  P.  J.,  and  of  Rapallo,  J. 

This  seems  to  be  the  proper  rule  as  to  terms  of  Surrogates  elected  to 
succeed  a  Surrogate  lipon  the  occurrence  of  a  vacancy.  As  to  New  York 
county  there  would  be  no  temporary  Surrogate,  as  the  supreme  court  is 
directed  to  act  until  the  vacancy  is  filled.  See  §  2480,  Code  Civ.  I?roc. 
(This  is  unUkely  now  to  occur  as  there  are  two  Surrogates.)  Moreover, 
these  decisions  would  probably  govern  in  view  of  the  manifest  intention  of 
the  new  constitution  as  to  uniformity  of  terms  in  cbuHty  offices. 

Acting  and  temporary  Surrogates  must  not  be  confounded.  The  one 
is  usually  an  existing  officer-^the  other  need  Qot  be.  The  acting  Surrogate 
unless  directed  so  to  do  by  the  supreme  court  need  not  give  additional 
security  for  the  performance  of  his  duties.  Code  Civ;  Proc,  §  2482.  The 
temporary  Surrogate  cannot  enter  upon  his  duties  until  he  has  given  an 
official  bond,  such  as  is  prescribed  by  law  with  respect  to  a  person  elected 
to  the  office  of  Surrogate  (Code  Civ.  Proc,  §  2484)  and  must  file  an  oath 
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of  office.  The  Code  expressly  differentiates  between  them — for  in  provid- 
ing for  their  coiifipensation  it  mentions  "an  officer"  (meaning  special  Sur- 
rogate, special  county  judge,  county  judge  or  district  attorney)  "or  a  per- 
son" (meaning  the  suitable  person  mentioned  in  §  2484)  "appointed  by 
the  board  of  supervisors,  who  acts  as  Surrogate  of  any  coimty  during  a 
vacancy  in  the  office,  or  in  consequence  of  disability."  Code  Civ.  Proc, 
§2485. 

§  2484.     Temporary  surrogate;  when  board  of  supervisors  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled  by  reason  of  sick- 
ness, and  there  is  no  special  surrogate,  or  special  county  judge  of  the  county,  the 
board  of  supervisors,  or  in  the  counties  embraced  within  the  city  of  New  York, 
the  board  of  aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  to  act  as 
surrogate  untU  the  surrogate's  disabiUty  ceases,  or  until  a  special  surrogate  or  a 
special  county  judge  is  elected  or  appointed.  A  person  so  appointed  must,  before 
entering  on  the  execution  of  the  duties  of  his  office,  take  and  file  an  oath  of  office 
and  give  an  official  bond  as  prescribed  by  law  with  respect  to  a  person  elected  to 
the  office  of  surrogate. 

,  Former  §  2492  of  this  Code.   From  2  R.  S.  79,  §  54;  L.  1830,  c.  320,  §  21;  L.  1893, 
c.  686.„ 

§  36.  Surrogatje's  alternate .^Prior  to  the  adoption  of  the  new  constitu- 
tion the  Code  provided  that  if  the  Surrogate  were  precluded  or  disqualified 
from  acting,  or  where  the  office  of  Surrogate  was  vacant,  or  the  Surrogate 
disabled  by  reason  of  sickness,  absence  or  lunacy,  the  court  of  common 
pleas  should. exercise  all  the  powers  and  jurisdiction,  of  the  Surrogates' 
Courts  with  respect  to  the  niatter  regarding  whiph  the  Surrogate  is  pre- 
cluded or  disqualified,  or  until  the  vacancy  is  filled  or  the  disability  ceases. 

But  as  by  the  new  constitution,  the  court  of  common  pleas  is  abolished, 
the  Codehas'  been  amended  (chap.  946  of  I^aws  of  1895,  taking  effect 
January  1,  1896),  by  substituting  the  words  "supreme  court"  for  the 
court  of  common  pleas,  which,  together  with  the  superior  court  of  the 
city  of  New  York  is  now  merged  in  the  supreme  court- 

The  surrogate's  court,  in  a  county  where  the  coimty  judge  is  also  surrogate, 
may  be  held  at  the  time  and  plap^  at  which  the  county  court  is  held;  and  the  jury 
in  atteniiance  may  c;onstitute  the  jury  fqr  the.  trial  of  any  issue  arisiag  in  the  sur- 
rogate'* court.    §,  2605,  Code  Civ.  Proc. 

§  37.  Compensation. — The  compensation  of  "acting"  or  "temporary". 
Surrogates  is  covered  by  the  Code,  by  the  differentiation  between  "officer" 
and  "person"  in  §  2485,  Code  Civ.  Proc: 

1" 
§  2486.    Compensation,  of  person  acting  as  surrogate  in  case  of  vacancy^  disfiibilUy 

or  disqualification.  „  .,  . 

An  officer,  or  a"  person  appointed  by  the  board  of  supervisors,  or  board  of  alder- 
men, who  acts  as  surrogate  of  any  county  during  a  vacancy  in  the  office,  or  in  con- 
sequence of  disability,  as  prescribed  in,  this  title  must  l^e  paid,  for  the  tim^e  during 
which  he  so  (fcls,  a  compensation  equal  pro  rafajo  the  salary  of  the  surrogate;  or,  in  a 
county  wheije  the  county  judgeis  also  surrogate,  to  the  salary  of  the  county  judge. 
The  amount  pf  his  compensation  must  be,  audited  and  paid  in  like  manner  as  the 
salary  of  the  surrogate,  or  of  the  county  iu4ge,  a?  tlie  case  may  be.  Where  an  officer 
of  the  county  performs  the  duties  of  the  surrogate  with  respect  to  a  particular 
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matter  wherein  the  svirrogate  is  disqualified  or  precluded,  froua  actijig,  the  super- 
visors of  the  county,  or  board  of,  alderijiea,  must  allow  him  a  compensation  equal 
pro  rata  to  the  salary  of  the  surrogate  to  be  audited  and  collected  in  the  same 
manner.  '  ~ 

Former  §  2493  of  this  Code.    From  L.  1871,  c.  859,  §  8. 

He  lis  to  be  paid  for  work  actually  done  and  time  actually  occupied. 
Matter  of  Tyler,  60  Hun,  566. 

This  does  not  mean  that,  if  he  is  appointed  January  1,  and  superseded 
June  1,  he  will  be  paid  for  six  months. 

'Moreover,  if  there  be  a  special  Surrogate,  his  compensation,  fixed  as 
elsewhere  noted,  is  in  conteniplation  of  his  acting  in  4ny  emergency  pre- 
scribed by  la^y.  Therefore,  he  is  not  entitled  io  additional  compensation 
under  §  2485.  People  v.  Sup.  Oneida  ,Co.,,  82  Hun,  105,  See,  also,  as  to 
m.ilea,ge,'etc.i  ToiunisendvjSupervisors, 73Misc.5&d.  > 

§  38.  Formalities,  jurisdictional.---^The  practitioner  is  concerned,  if 
such  a  case  present  itself,  in  haying  the  alternate  duly  designated. 

So  is  the  alternate,  or  acting  Surrogate.  Under  §  2485,  his  coinpensa- 
tion  may  hinge  upon  it.    Matter  of  Tyler,  60  Hun,  566. 

The  nature  of  the  emergency  determines  who  should  act,  or  move  for 
the  designation.       '       i 

Where  the  office  of  Surrogate  is  vacant,' or  should  he  be  disabled  by 
lullaey  the' attorney  general,  if  directed  by  the  governor,  must  apply  for 
th6  order.  Or  the  district  attorney  may  do  so,  upon  his  own  motion.  Upon 
either  application  the  justice  to  whom  the  apphcation  is  made,  that  is,  a 
supreme  court  justice  of  the  judicial  district  embraciiig  the  county,  must 
grahtit. '  ■  '  '  '■'"  ' 

It  is  proper  for  a  party  to  any  special  proceeding  in  the  court  of  a  Surro- 
gate disabled  by  lunacy  or  whose  office  is  vacant,  or  for  a  person  about  to 
become  a  'party,  to  make  application  for  the  order.  If  the  application  is 
thus  made  the  granting  of  the  order  is  discretionary.  Th&  justice  may 
grant  it  onsuoh  application.  i,.  ' 

Where  there  is  no  special  Surrogate  in  a  county,  but  there  is  a  special 
county  judge,  it  is  prbjier  to  designate  the  latter  where  the  Surrogate  is 
temporarily  absent  and  unable  to  act.  See  Matter  of  Prye^A?>  N.  Y.  St. 
Rep.' 572;^"'    ■  •"  ■   ■    i"  '-'■''•    ■  ,-,,.„.  ,.■-•^'M   . 

The  f61l6^h^  precedents  are  suggested': 

In  Surrogate's  Court, 

Certificatie  under        County  of    '     ■    v    ' 

section  2479. 

Title. 


I  Surrogate  of  the  County  of  hereby  cer- 

tify, thait  I  ain  precluded,  {or  disqualified) 

from  Etcting  witti  respect  to  the  above  entitled  matter  by  reason 
of  {here  state  the  reason  why  he  is  disqualified  or  pre- 

cluded, ivflether  g^/i&rally  as  a  jiididal  bffic&r,  or  spedaUy  under 


iWe)'.' '""   ''■  ^' 
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Note.  The  Surro- 
gate of  New  York 
county  cannot  be 
designated,  but  it 
need  not  be  an  "ad- 
joining" county.     ,  ,  ; 

See  also  Forms  1-2, 
post. 


And  I  further  certify  that  there  ia  no  officer  designated  in 
section  2478  of  the  Code  of  Civil  Procedure,  within  this  county, 
qualified  to  act  therein,  and  I  do  accordingly  pursuant  to  the 
provisions  of  section  2479  of  the  Code  of  CivU  Procedure  desig- 
nate the  Hon.  the  Surrogate  of  the  adjoining 
county  of  {note)  to  act  in  my  place  and  stead,  in  the 
above  entitled  proceeding. 

(Dated.)  (Signature.) 


Pipof  of  authority 
under  section  2481 
of  the  Code  of  Civil 
Procedure. 


Note.     See  §  2482  as 
to  promovent. 


Note.  Or  describe 
particular  matter,  or 
status,  as  due  to  va- 
cancy ip  oflSce,.  etc., 
reading  §§2478  and 
2482  before  drafting. 


Supreme  Court, 
County  of. 

In   the   matter   of   the   application 
of  for  an  order  estabUshing  the 

authority  of  {here  insert  name  of 

officer  or  court  to  he  designated)  to  act  in 
the  place  and  stead  of  Hon. 
Surrogate  of  the  County  of        in 
(give  title  of  proceeding). 

To  the^Supreme  Court  of  the  State  of  New  York: 

The  petition  of  {note)  of  respectfully  shows  to 

this  court: 

I.  That  late  of    •  and  County  of  in 

the  State  of  New  York  departed  this  life  on  the  day 

of  191    leaving  his  last  will  and  testament. 

n.  That  your  petitioner  is  named  as  executor  in  said  last 
wiU  and  testament,  and  has  accordingly  begun  a  proceeding 
for  the  probate  of  said  will  (note),  in  the  Surrogate's  Court  ia 
the  said  County  of  and  has  filed  a  petition  praying 

that  the  necessary  parties  be  cited;  that  said  will  be  proved; 
and  that  letters  testamentary  be  granted  thereon. 

III.  Your  petitioner  is  informed  and  verily  believes  that  the 
Hon.  Surrogate  of  the  County  of  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  the  probate 
of  the  said  will  {here  state  cause  of  disqunlifkatOm,  whether  general 
or  special  under  section  2476,  and,  in  a  proper  case,  add,  as  further 
appears  from  the  certificate  of  said  Surrogate  hereto  annexed) 
{or  is  disabled  by  reason  of  )  {or  that  the  office  of 
Surrogate  in  said  County  is  vacant). 

IV.  And  your  petitioner  further  shows  {here  state,  in  the  order 
required  by  section  2478,.  what  officer  in  the  County  is  qualified 
to  he  designated  or  to  act  in  the  place  of  the  Surrogate  except  in  New 
York  County;  see  section  S480).  Wherefore  your  petitioner  prays 
an  order  of  this  court,  establishing  the  fact  that  the  said  Surro- 
gate of  rthe  County  of  is  disqualified  {or  precluded,  orr 
that  he  is  disabled,  or  that  the  office  is  vacant)  and  further  es- 
tabUshing the  authority  of  the  Hon.  {Specifying  the. 
proper  officer  under  section  2478,  or  in  the  County  of  New  York 

■  specify  merely  "  the  Supreme  Court")  to  exercise  the  jurisdiction 
and  powers  of  the  said  Surrogate  {or  where  the  Surrogate  is  dis- 
ahled,  or  his  office  is  vacant,  to  discharge  the  duties  of  the  said 
Surrogate's  office)  with  respect  to  the  said  proceedings  for  the 
probate  of  said  will  {or  until  the  vacancy  is  filled,  or  until  the 
disabiUty  of  the  said  Surrogate  ceases).  ,  {In  cases  of  the  Supreme 
Court  "to  exercise  all  the  powers  and  jurisdiction  of  said  Surro- 
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gate's  Court"  until  the  vacancy  is  filled  or  the  disability  Ceases, 

Note.     Since    there  note.)                                                                             "    ' 

are     two     Surrogates  (Whsre  the  application  is  for  the  designation  of  a  special  officer 

in  New  York  County  to  act  as  Surrogate,  aM,  and  that  said-  order  fix  the  security  to 

it     is     not     probable  be  given  by  said                       for  the  dlie  discharge  of  his'duties 

that    the    contingen-  in  said  matter),  or  for  the  exercise  of  the  powers  and  jtirisdiction 

cies  provided  against  of  said  Surrogate.)                                                         i 

are  likely  to  occur.  (Dated.)                                         ,                      (Signature.) 

(Verification.) 

Where  the  justice  of  the  supreme  court  requires  notice  of  the  appHca- 
tion  to  be  gi^n  this  may  be  done  by  notice  of  motion  or  by  order  to  show 
cause.  The  petition  may  be  used  as  an  affidavit  upon  which  the  order  to 
show  cause  may  be  obtained,  in  which  case,  however,  an  additional  aflS^avit 
should  be  presented  stating  the  reason  why  an  order  to  show  cause  is  asked 
for. 

Caption. 

Order    under    sec-       Title. 
tion  2482. 

See  Form  2,  III.  On  reading  and  filing  the  annexed  petition  of  .  .     < 

duly  verified  the  day  of  191  ,  {and  where 

thi  certificate  is  annexed  to  the  petition  add,  together  with  the 
certificate  of  JEIon.  Surrogate  of  the  County  of 

the  day  of  191  )  by  which  it  appears  to  the 

satisfaction  of  this  Court  that  a  proceeding  has  been  instituted 
in  the  Surrogate's  Court  of  the  County  of  for  j 

{here  stale  nature  of  proceeding)  and  it  further  appears  that  the 
Hon.  the  Surrogate  of  said  County,  is  disabled  by 

-    reason  of  '       {or  that  the  ofiice  of  said  Surrogate  is  va- 

cant; or  that  the  said  Surrogate  is  disqualified  or  precluded 
from  acting  in  the  said  proceeding,  by  reason  of) 
{here  state  general  or  special  reason  of  disqualification):  - 

Now,   on  motion   of  attorney  for   the  petitioner,   it 

is  hereby 

Ordered,  that  {here  designate  the  special  officer  in- 

dicated by  the  petition  under  section  S478  or  in  the  County  of  Nem 
York  the  Supreme  Court)  be  and  he  (or  it)  is  hereby  designated 
and  empowered  to  discharge  the  duties  of  the  office  of  said  Sur- 
rogate in  the  matter  of  {here  specify  extent  of  the 
officer's  authority)  {or  where  the  office  is  vacant,  or  the  Surrogate  is 
disabled  say  "designated  and  empowered  to  exercise  the  powers 
and  jurisdiction  of  the  said  Surrogate's  Court  until  " 
{here  specify  the  filling  of  the  Vacancy,  or  the  ceasing  of  the 
disability). 

Where  an  officer  is  designated  add  a  further  clause. 

And  IT  IS  Further  Ordered  that  the  said  {desig- 

nating the  officer)  before  exercising  ariy  of  the  powers  or  per- 
forming any  of  the  duties  of  said  Surt-bgate  execute  and  file  a 
bond  {here  describe  the  character  and  amount  of 

bond  under  §  ^483). 

(Signature  of  Judge.) 
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•  §  39.  During  disability. — While  the  vacancy  or  disability  continues 
there  is  no  exceptional  situation  presented  as  to  proceedings,  or  practice 
unless  thercihas  resulted  a  transfer  to  the  Supreme  Court.  In  that  case  the 
Code  provides: 

^2507.  \.  Proceedings  in  supreme  court  regulated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in  the  supreme  court, 
as  prescribed;  in  section  2480  of  this  chapter,  the  seal  of  the  court  in  which  it  is  taken, 
must  be  used,  where  a  seal  is  necessary. 

The  special  prdceeding  must  be  entitled  in  that  court;  and  the  papers  therein 
must  be  filed  or  recorded,  as  the  case  may  be,  and  issues  therein  must  be  tried,  as 
in  an  action  brought  in  that  court. 

The  clerk  of  that  court  must  sign  each  record,  which  is  required  to  be  signed  by 
the  Surrogate  or  the  clerk  of  the  surrogate's  court. 

The  issuing  of  ia,  citation  may  be  directed,  and  any  order  intermediate  the  citation 
and  the  decree  may  be  made  by  a  judge  of  the  court. 
'  form^  §  2490  of  this  Code.    From  2  R.  S.  79,  §  52;  L.  1895,  c.  946. 

§  40.  Retransf er  of  matter.— The  practitioner,  hiinself ,  must  apply 
for  the  order,, and  should  see  to  it,  for  the,sake  of  regularity  that  the  "en- 
tries" necessary  to  conaplete  the  record  in  the  Surrogate's  Court  not  only 
be  directed  by  the  Surrogate^,  but  actually  made. 

,    §  12608.    Id.;  tranter  of  proceedings  to  surrogate's  court. 

Tlie  court  may,  at  any  time,  in  its  discretion,  upon  being  satisfied  that  the 
reason  tor  the  exercise  of  its  powers  and  jurisdiction  has  ceased  to  operate,  make  an 
order  to  transfer  to  the  surrogate's  court  any  matter  then  pending  before  it.  Such 
an  order  operates  to  transfer  the  same  accordingly.  Immediately  after  such  a 
transfer,  or  after  the  revocation  of  the  order  of  the  justice  of  the  supreme  court 
as  prescribed  ia  section  2483,  the  surrogate  must  cause  entries  to  be  made  in  the 
proper  )?po'k  in  his  office  referring  to  all  the  papers  filed,  and  orders  entered,  or  other 
proceedings  taken  in  the  supreine  court;  and  he  may  cause  copies  of  aniy  of  the 
orders  or  papers  to  be  made,  and  recorded  or  filed  in  his  office,  at  the  expense  of 
! ' !  the  county.  i    . 

Former  §  2491  of  this  Code.    See  L.  1895,  c.  946. 

The,  following  precedent  may  be  followed : 

Supreme  Court 
,  .,  i  i  ,  Caption. 

Present: 

Hon. 
'Ordei' fern  it  ting  "i  Justice. 

I^oceediiigs    to'   Sur-       Title. 
rogate's  Court  tinder 
section  2608.  This  proceeding  having  been  transferred  to  me  {or,  to  this 

court)  from  the  Surrogate's  Court  of  the  County  of 
by  order  of  the  Supreme  Court  dated  the         '  day  of 

19   for  the  reason  that  {state  reason  recited  in 

order),  and  it  appearing  to  my  satisfaction  that  the  reason  for 
the  exercise  of  the  powers  and  jurisdiction  of  said  Surrogate's 
'  '        Court  by  this  couxt  has  ceased  to  operate,  now,  pursuant  to 

section  2508  of  the  Code  of  Civil  Procedure,  it  is 

Ordered  that  the  above  entitled  proceeding  be  and  the  same 
is  hereby  transferred  back  to  the  said  Surrogate's  Court  of  the 
County  of  (Signature.) 
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Such  an  order  operates  to  transfer  the  proceeding,  and  all  .subsequent 
proceedings  must  be  entitled  in  and  acted  on  by  the  Surrogate's  Court.i  It 
is  hardly  necessary  to  suggest  a  precedent  for  the  order  of  >  revocation 
described  in  §  2483. 

§  2609.  Proceedings,  etc.,  of  acting  surrogates,  where  and  how  recorded/.' x  > 
Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or  toy: authority  of, 
an  officer,  or  a  person  appointed  by  the  board  of  supervisors,  or  by  the  board  of 
aldermen,  temporarily  acting  as  surrogate  of  any  county  as  prescribed'  in  this 
chapter,  the  same  must  be  recorded,  or  the  proper  minutes  thereof  must  be  entered, 
in  the  books  of  the  surrogate's  court,  in  like  manner'  as  if  the  same  were  done  or 
taken  by,  before,  or  by  authority  of  the  surrogate  of  the  County;  and  the  offieer  or 
person  so  acting,  or  the  clerk  of  the  surrogate's  court,  must  sign  the  certificate  of 
probate  and  any  letters  so  issued,  and  must  certify  the  record  thereof  in  the  book. 
Former  §  2494  of  this  Code.    From  2  R.  S.  80,  §  53. 

Under  this  section  it  is  intended  that  he  must  sign  with  his  proper  official 
designation.  Should  he  omit  to  do  so,  held,  the  jecord  may  be  subse- 
quently amended.    Munro's  Estate,  15  Abb.  Pt.'SQS. 

§  41.  Disqualification.— We  have  noted  that,  the  disqualification  call- 
ing for  an  alternate  to  act  may  be  general  or  special.  The  general  disquali7 
fication  is  that "  as  a  judicial  officer,"  the  special  is  as  Surrogate. 

The  former  is  defined  in  the  Judiciary  Law,  art.  II,  §§  15  ei'seg.,  under 
"interest,"  "consanguinity,"  "affinity."  Being  a  polidy  holder  in  an  in- 
surance company  litigant,  or  a  taxpayer  pi  a  municipa,!  litigant,., is,  not 
ground  for  disqualification.  ,,     ., 

The  latter  is  defined  in  §  2476,  which  reads : 

In  addition  to  his  general  disqualifications  as  a  judicial  officer,  a  surro;^ate  is 
disqualified  from  acting  upon  an  application  for  tihe  probate  of  a  will  where 'he  is 
a  subscribing  witness,  or,  is  necessarily  examined  or  to  be  examined  as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where  he  files 
a  certificate  that  his  relations  .  ''        .  '   : 

to  the  parties  or  the  subject-matter  are  such  tha;t  it  is  improper  forhlm  to  ia,et. 
Former  §  2496,  modified. 

This  voluntary  disqualification  is  deemed  a  matter  of  discretion^  even 
if  a  party  objects  to  its  exercise.  In  general,  therefore,  the  appellate  court 
will  not  interfere  in  the  matter.  Matter  o/ iVewcombe,. 45; ^t,^  .Rep,', ..^06. 
The  omission  of  matter  in  former  §  2496,  is  claimed  to  be  insignifiQa^t  as 
being  covered  by  the  Judiciary  Law,  g.  f.  .       .     '      - 

The  former  section  read:  "''*5'-  '■" 

A  surrogate  is  disqualified  from  acting  upon  an  application  for  probate,  or  for 
letters  testamentary,  or  letters  of  admiMslration,  in  each  of  the  following  cases: 

1.  Where  he  is  or  claims  to  he,  an  heir  or  one  of  the  next  of  kin  to  the  decedent,  or 
a  devisee  or  legatee  of  any  part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  examined  or  to  be  examined 
as  a  witness  to  any  written  or  nuncupative  mU. 

3.  Where  he  is  named  as  executor,  trustee  or  guardian,  in  any  will,  or  deed  of  ap- 
pointment, involved  in  the  matter.  , 

Assuming,  however,  that  another  had  probated  the  will,  I  doubt  whether 
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the  Judici'ary  Law  would,  or  intends  to,  bperate  to  jirSvent  his  acting  on 
an  application  for  letters,  which  would  be  governed  either  by  the  will 
or  by  the  statute.  But  "interest,"  or  "consanguinity"  would  doubtless 
cover  subd.  1  and  3  omitted. 

Th^  topic  requires  no  extended  discussion,  He  .shall  not  tjy  as  Sii^ro- 
gate  any  proceedings  in  which  he  is  a  party,  or  interested;  bi^t  where,  by 
stipulation  of  thp  attorneys,  moneys  were  paid  in  to  the  Surrog9.tp  to  await 
the;  result  of  a  litigation  and  the  ^urrog3,te  took  possession  accoirdingly, 
held  this  was  not  an  interest  to  disquahfy  him  (Matter  of  Hancoqk,  91 
N.  Y.  284,  reversing  27  Hun,  78;  Matter  of  TSffwco^he,  63  Hun,  .633^  see 
1^  N.  y.  Supp.  549);  nor  may  he  try  j^roqeeqlings  in  which  he  has  beep 
attorney  or  counsel  {Darling  v.  Pierce,  15  Him,  542) ;  or  where  hj^^  is,rel,£^ted 
by  consanguinity  or  affinity  to  ai^y  party  tp.jbh^  controyersy  within  ,the 
sixth  degree.  Jud.  Law,  §  15.  Marriage  to  a  legatee  not  a  party  tp  the 
proceeding  held  not  to  disqualify.    HqpJci'j^Y.  Lane,  6  Dem.  12. 

In  Underhill  y,  Dennis,  9  Paige,  ^02,  it  was  Jbeld  a  Sjirrogate  might,  ap- 
point a  relat:iye  guardian  Oidiimji^..  So,  in  AI,atter  of  Van  TFagforien,  69,  Ilun, 
365,  it  was  held,  fqllowing  tlie  case  in. 9  Paige,  that,  whatever  might  be 
said  of  thcs,  ethical  proprieties  of  such  appointment,  the  fact  th9,]b  such 
guardian  was  the  Surrogate's  brother  .would  not  disquahfy  hi^.from  acting. 
See  also  Matter  o/ Hopper  (a  lunatic)  ,j  5  Paige,  ,489..,     ,,  I .;,., . 

Former  §  2496  wa§  h^ld.  npt  to  disqijalify  a  Surr-Oga-tp  T|p;liq,was  warden  in 
a  church  to  which  a  legacy  was  given  by  a  will,  from  entertainipg  proceed- 
ings fp:;its  probate.   Hopkins  v.  Lane,  6  Deiji,  12,  aff'd  IJ  N.  Y.  ^t.Rep.  677. 

Aside  from  the  statiitqry,, causes  for  disqia.ajifi^atipn,;  a,  Surrogate  ni^st 
us^  his  dis,cre|;i.on  ,in  dieclining  tp^.act  ;in  a  giysn,  cas,e. ;  M,att£(r,..gf  ^^cmS)e, 
supra.  ,,See,as  to  personal  interest,  MO/^er  of  Bingham,  12^  N.,Y.,29€!v 

§  ,42.  Satne ;  Waiver.r--jAii  aclialt,  party  can  waive  objectjoji  to  the 
power  of  a.  Surrogate  to, a^t.T.he  objection  may  b,e  urged  at,  any  time 
before  issue  is  Joined  by  that  party;  "or,  .wber^,  an|.issu^|in.^iitiug  jsnot 
framed,  at  or  before  the  submission  of  the  maitter,  ii^qiiepjtion  tp.  the, Sur- 
rogate."   TheprOivisioni^iasJfpllows:     ,;       ,,    ,-  . ,,  .,/. ,   ,,. 

i  An  objection  to  the  powenof  a  surrogate  to  iact.i  based  upon  a  diaqkialifeatioa, 
is  waived  by  an  adult  party  to  a  special  proceeding,, unless  it  is,  taken  at  or.  before 
the  join(ier;of  issue  by  that  party;  o?.  where  an  issue  is  iiot  fi;amed,  at  or  before 
the  submission  of  the  matter  or  question  to  tte  surrogate.  ,§2477,  Code  Civ.  Prpc. 
(Former  §  2497.)  '  '       '        '    ''^' 

.„  TJndef,  the  old  section. .such  waiver ,comW  n/otbefid^ofthejhfee  objections 

presentable -under  former  ^  ^49,6.  '    .s     c  ,     i  -  /  > 

As  for  infants,  their  rights  are  not  prejudiced.  The  acts/of  a  disqualified 
Surrogate  in  proceedings  in  which  their  rights  are  involved  arfe  void  as 
to  th^mi,,  The^  failure  of  a  special  guardian  tp  interpose  objection  cannot 
be  taken  as  a  waiver,  nor  does  it  bind  the  infant.  See  Wigand  v.  I)e  Jonge, 
8'Abb.'N.'e:'260.-"   ■'■  ■■■      '-■'— ^''        --'f^  ,-'...:'^!    !■ -,.i  -:,-  i  :,W/ .,i 

§  2474.    Surrogate,  when  not  to  be  aninsel.       . 

A  surrogate  shall  not  be  counsel,  solicitor  or  attorney  in  a  civil  action  of  special 
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proceeding  for  or  against.,  any  executor,  adpinistrator,  temporary  ^idpijnistrator, 
testamentary  trustee,  guardian  or  infant,  over  whom,  or  whose  estate  or  accounts, 
he  could  have  any  jurisdiction  by  law.  ' 

Former  §  2495  of  this  Code.  From  2  R.  S.  223  (Part  3,  c.  2,  tit.  1),  §  13,  as  am'd 
byL.  1893,  c.  686.  '     : 

This  is  germane  to,  though'  not  in  the  statutory'  context  of,  the  general 
subject  of  disability.  Theoretically,  he  oiight  nOt  to  practice  at  all.  But 
the  Cbnstitution,  Art.  VI,  §20,  only  prohibits  aiiy  Surrogate,  thereafter 
elected,  in  a  county,  haviiig  a,  population  exceeding  120,G00,.from  practicing 
in  any  ' '  court  of  record ' '  in  the  State,  and  from  acting  as  referee. 

The  Surrogate  of  Westchester  county,  taking  office  January  1,  1901, 
did  So  act  as  referee,  and' a  motion  was  made  on  the  ground  he  was  without 
j)ower  to  act. 

The  appellate  division  refused  to  pass  on  the  question  because  the 
order  appealed  from  was  made  on  consent  in  order  to  the  appeal.  But  it 
was  queried  whether  the  state  ceiisus  of  1892  dr'thfe  Federal  census  of  1900 
would  gbvern;  it  being  claimed  that  under  the  state  census  there  could  be 
a  deduction  made  for  the  population  annexed  to  New  York  county  in 
1895.  Brovm  V.  BroviM,  64  App.  Div.  5441  Ste  afeo  Matter  of  Silknian,  88 
App.  Div.  102,  where  a  second  application  was  made  to  disbar  the  then 
Surrogate  ftom  practice  during  his  terrni  Three  opinions  were  Written. 
The  motion  was  denied  on  the  ground  that  if  he  had  offended  the  constitu- 
tion he  had  offended  as  Surrogate  and  not  as  a  lawyer;  and  on  the  further 
ground  that  in  the  court's  opinion  of  what  the  word  "population"  meant 
it  did  not  affirmatively  appear  the  county  had  a  populatioh  exceeding 
120,000.    See  opinion  of  Woodward,  J.,  pip.  106-123. 

If  a  Surrogate  has  beeii  acting  ascfoiinsel  or  attorney  befbi-e  his  election 
and  undertakes  to  pass  on  proceedings  iriitiated  by  hini  as  counsel  or  a,t- 
tomey,  as  tor  example  in  making  an  order  of  sale  based  on  a  judgment  re- 
covered by  him,  or  in  passing  ain  executor's  accounts,  prepared  under  his 
personal  advice^  his  acts  are  void.  Darling  v.  Pierce,  15  Him,  542;  Wigand 
V.  De  Jon^ei  8  Abb.  N.  C.  260. 

In  Matter  of  Merrill,  151  App.  Div.  785,  a  Surrogate  did  Sd  abt,  and  was 
paid  by. the  executor  $600.  He  was  required  to  repay  the  amount  to  the 
estate.    (See  three  opinions.) 

§  43.  Seal. — I,t  is  characteristic  of  a  court  of  record  that  it  have  a'Seal. 
'Tlbis  is  covered  by  the  act. 

§  2473.    Seal  of  the  sy,rro^gq,te  an(t  surrogate's  court. 

The  seal  ot  the  surrogate  of  each  county  shall  contimie'  to  be  the  seal  of  the 
surrogate's  court  of  that  county,  and  must  be  used  as  such  by  anxfficer  who  dis' 
charges  the  duties  of.  the  surrogate.  .  A;  description  of  each  Of  such  seals  must  be 
deposited  apd  recorded  in  the  office,  of  i  ^hei  secretary  of  state,  unless  ijt  has  already 
been  done;  and  must  remain  of  record.       ,  ,  ,   i         ,       ; 

.FoiTner  §  2507  pf  this  dode.    From  2  R.  S.,  .§§  3,  4,  5,  as  am'd  by  L.  1909,  cj  65, 

It  will  have  been  noted,  above,  that  while  a  matter  is  transferred  to  the 
supreme  court  under  §  2480,  the  seal  of  that  court  must  be  used,  when 
a  ^«!p,l  is  necessary,    ^pe  §,2^07,  Code  Civ.  Prpc. 
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§  44.  Books  and  records. — The  following  sections  are  formal  and  self- 
explanatory: 

§  2486.     Books  to  be  kept  by  surrogate. 

Each  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills,  in  which  inust  be  recorded,  at  length,  every  will  re- 
quired by  law  to  be  recorded  iii  his  office  and  the  decree  admitting  it  to  probate. 

2.  A  record-book  of  letters  teStamentairy,  letters  of  administration  and  letters 
of  guardianship,  in  which  must  be  recorded  all  such  letters  issued  out  of  his  court. 

3.  A  record-book  in  which  must  be  recorded  every  decree  whereby  the  account 
of  an  executor,  administrator,  testamentary  trustee,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  ev«ry  paper  filed,  or  other  proceeding  taken, 
relating  to  the  disposition  pf  the  re,al  property  of  a  deQ^ent,  and, a  record  of  every 
order  or  decree  made  thereupon;  w^ith  a  memorandum  of  every  report  made,  and, 
other  proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A  book  containing  a  minute  or  record  of  every  decree  or  order,  the  record  of 
which  is  not  required  by  this  section  to  be  kept  elsewhere;  together  with  a  memo- 
randum of  each  execution  issued,  and  of  the  satisfaction  of  each  decree  recorded 
therein. 

6.  A  book  in  which  must  be  recorded;  upon  the  a/pplication  of  any  person,  all 
instruments  acknowledged,  or  proved,  and  duly  certified,  settling  estates  or  accounts 
or  assigning,  mortgaging,  charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  as  the  Court  and  Trust  Fund  Register. 

8.  A  book  in  which  all  bonds  and  undeirtakings  filed  in  his  court  must  be  recorded'. 
The  expense  of  providing  the  books  required  by  law  to  be  kept  and  used  by  the 

surrogate  is  a  county  charge,  and  such  books  must  be  open  at  all  reasonable  times 
to  the  inspection  of  any  person.  ' 

Former  §  2498  of  this  Code,  modified,  with  parts  of  §§  2499,  2502,  2509.  From  2 
R.  S.-222  (Part  3,  c.  2,  tit.  1),  §  7;  Id.,  110  (Part  2,  c.  6,  tit.  4),  §  60;  L.  1837,  c.  460, 
§3. 

See  below  in  chapter  on  Clerks,  special  provision  §  2503,  as  to  the  Court 
and  Trust  Fund  Register  mentioned  above  in  subd.  7. 

§  2487.    Books  to  be  indexed;  notation  on  margin  as  to  certain  decrees. 

To  each  of  the  books  kept  as  prescribed  in  the  last  section  must  be  attached 
an  alphabetical  index  referring  to  the  page  of  the  book  where  each  subject  may  be 
tound.  The  surrogate  may  keep  two  or  more  books  for  a  further  division  of  the 
subjects  specified  in  either  subdivision  of  the  last  section;  in  which  case  he  must 
keep  a  separate  index  to  each  set  of  books.  Each  decree  or  judgment  affecting  a 
will,  its  probate  or  construction,  or  revoking  or  otherwise  affecting,  letters  testa- 
mentary, letters  of  administration,  or  letters  of  guardianship,  or  suspending  or 
removing  a  testamentary  trustee,  or  modifying  or  otherwise  affecting  any  other 
decree,  must  be  plainly  noted  at  the  end  or  in  the  margin  of  the  record  of  the  will, 
letters,  or  original  decree,  with  a  reference  to  the  book  and  page  where  the  subse- 
quent decree  is  recorded. 

Former  §  2499  of  this  Code.  From  2  R.  S.  222  (Part  3,  c.  2,  tit.  1),  §  7;  L.  1837, 
c.  460,  §  2. 

§  2488.     Papers  and  books  to  be  preserveS  and  bonds  filed. 

The  surrogate  must  carefully  file  and  preserve  in  his  office  every  deposition, 
affidavit,  petition,  report,  account,  voucheri  or  other  paper  relating  to  any  pro- 
ceeding in  his  court  and  deliver  to  his  successor  all  the  papers  and -books  kept  by 
him,  except  that  vouchers  may  be  returned  to  the  accounting  party  after  two  years, 
or  destroyed  after  five  years  from  the  date  of  the  decree  which  allowed  the  payments 
represented  by  them. 
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iFormer  §  2500  of  the  Code,  From  2  R.  S.  223,  §  8;  Id.,  102,  §  13;  L.  1837,  c  460, 
§2;  L.  1893,  c.  686.  ' 

§  2489.  What  papers  to  be  transmitted  to  secretary  of  state  or  state  comptroller; 
expenses  thereof.  ; 

A  surrogate  who  admits  to  probate  the  will  of  a  person  who  was  nofe  a  resident 
of  the  state  at  the  time  of  his  death,  or  grants  original  or  ancillaiy  letters  testa- 
mentary, upon  such  a  will,  or  original  or  ancillary  letters  of  administration  upon 
,  the  estate  of  such  a  person,  must,  within  ten  days  thereafter,  transmit  to  the  secre- 
tary of  st,^te,;to  be  filed  in  his  office,  a  certified  copy  of  the  will  or  letters.- 

The  surrogate  must,  within  ten  days  after  granting  letters  of  administration  to 
a  county  treasurer,  transmit  to  the  state  comptroller  a  certified  copy  of  such  letters. 

Forwer  §  ,2503  of  this  Code.    From  2  R.  S.  80  (Part  2,  c.  6,  tit.  2),  §  59. 

§  45.  The  court;  terms  of.— The  following  sections  of  the  Code  regu- 
late the  holding  of  court  for  the  disposition  of  business: 

§  2504.    Surrogate's  court;  when  to  be  opened;  times  and  places  of  holding  court. 

The  surrogate's  court  is  always  open  for  the  transaction  of  any  business  within 
its  powers  and  jurisdiction. 

The  surrogate  may,  from  time  to  time,  appoint,  and  may  alter,  the  times  and 
places  of  holding  said  court  for  the  traiisaotion  of  any  business  which  may  come 
before  it.  ■■  The  surrogate  may  sign  orders,  decrees,  letters  testamentary,  of  admin- 
istration and  of  guardianship,  and  approved  bonds  wherever  he  may  be  at  anytime. 

From  former  §§  2504,  2505'  of  this  Code,  in  part. 

§  2606.  When  and' where  court  held  by  county  judge.  Proceedings  where  county 
!  1  judge  is  also  surrogate. 

The  surrogate's;  court,  in  a  county  where  the  county  judge  is  also  surrogate, 
may  be  held  at  the  time  and  place  at  which  the  county  court  is  held;  and  the  jury 
in  attendance  inay  constitute  the  jury  for  the  trial  of  any  issae  arising  in  the  surro- 
gate's court.      ~  :  ' 

Former  §  2506  of  this  Code,  in  part.    From  L.  1847,  c.  280,  §  32. 

The  diffeirentiation  of  New  York  county  is  emphasized  by  special  and 
more  detailed  provisions.       ,   /  !  , 

§  2606.  Terms  of  surrogates'  courts  in  New  York  county  and  powers  of  surrogates. 
The  surrogates  of  the  county  of  New  York,  from  time  to  time  must  appoint  and 
may  alter  the  times  of-holding  terms  of  that  court  for  the  trial  of  probate  proceedings 
and  for  the  hearing  of  motions  and  other  chamber  business.  They  must  prescribe 
the  duration  of- such  terms,  and  assign  the  surrogate  to  preside  and  attend  at  the 
terms  so  appoifatedi  In  case  of  the  inability  of  a  surrogate  of  that  county  to  preside 
or  attend,  the  other  surrogate  may  preside  or  attend  in  his  place.  Two  or  more 
terms  of  the  surrogate's  court  may  be  appointed  to  be  held  at  the  same  time.  The 
tertn  of  that  court  held  at  the  chambers  shall  dispose  of  all  business  except  con- 

'  tested  probate  proceedings;  all  contested  probate  proceedings  shall  be  disposed  of 
at  the  trial  term.  An  appointnient  must  be  published  in  two  newspapers  published 
in  thei  city  of  New  York  during  or  before  Ihe  first  week  in  January  in  each  year. 
All  the  powers  conferred  by  law  upon  the  surrogate  of  the  county  of  New  York  may 
be  Zeroised  by  either  of  the  surrogates  of  the  said  county.  There  shall  be  published 
in  the  official  law  paper  published  in  said  county,  upon  Monday  of  every  week, 
under  the  name  of  the  surrogate  making  the  several  appointments,  a  full  and  true 
list  of  the  names  of  aU  appraisers,  transfer  tax  appraisers,  special  guardians,  referees 
and  temporary  administrators,  which  either  surrogate  shall  have  designated  or 
appointed  during  the  preceding  week  together  with  the  names  of  the  proceedings 

■  in  which  they  were  appointed  and  the  dates  of  said  appointments. 
.  Former  §  2504  of. this  Code,  in  part.    From  2  R.  S.  221  (Part  3,  C.  2,  tit.  1),  §  2; 
L.  1893,  c.  9;  L.  1899,  c.  605. 


CHAPTER  III 

CLERKS — OFFICERS— POWERS  AND   DUTIES 

§  46.  Court  and  office  clerks,  appointment. — Mr.  Redfield  was  of 
opinion  (7th  ed.,§  4)  that  the  language  of  the  Code  differentiating  between 
the  Surrogate's  Court  and  the  Surrogate,  and  the  powers  of  one  and  the 
jurisdiction  of  the  other,  did  not  raise  any  distinction  at  least  of  jurisdic- 
tional importance.  That  is  probably  so.  We  have,  however,  in  discussing 
the  enlargement  of  both  powers  and  jurisdiction,  in  their  relation  to  con- 
stitutional limitations,  emphasized  the  differentiation.  It  exists — and  it 
exists,, in  tjie  present  context,  between  the  court  and  the  office  of  the  Surro- 
gate. The  following  sections  we  accordingly  italicize,  in  part,  to  point 
the  matter. 

§  2491.  Clerk  and  deputy  clerk  of  surrogate's  court,  and  clerks  in  surrogate's  office; 
appointment;  salary. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he  may  in  like  manner 
revoke  at  pleasure,  a  surrogate  may  appoint  a  clerk  of  the  surrogate's  court,  and  in 
any  county  containing  a  city  of  the  second  class,  and  in  the  counties  of  Monroe  and 
,  Etie  the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court. 

Each  suiTOgate  may  appoint,  and  at  pleasure  remove,  as  many  other  clerks  for  his 
'  offixx,  to  be  paid  by  the  county,  as  the  board  of  supervisors  of  his  county,  or  in  the 
,    ,  cjty  of  New  York  the  board  of  aldermen,  authorize  him  so  to  appoint. 

The  board  of  supervisors  or,  in  the  counties  embraced  within  the  city  of  New 

, ,,,  Yprk;,  the  board  of  aldermen,  as  the  case  requires,  must  fix  the  compensation  of  the 

clerk  or  clerks  appointed  under  this  section;  and  may  authorize  them,  or  either  of 

,     them,  to  receive,  for  their  or  his  own  use,  any  legal  fees  permitted  to  be  charged  by 

.    Jaw.    A  surrogate  may  appoint,  and  at  pleasure  remove,  as  many  additional  clerks 

to  be  paid  hy  him  as  he  thinks  proper. 

Former  §  2508  and  part  of  §  2509  of  this  Code,  consolidated  and  amended. 

The  last  paragraph  of  this  section  was  former  §  2508.  It  was  repealed 
so  far  as  said  section  related  to  the  county  of  New  York  by  Laws  of  1884, 
chap.  530,  §  11,  which  contains  express  authority  for  appointments  in 
that  county.  In  the  table  of  Laws  Repealed  in  6  Birdseye*s  C.  &  G.  Con- 
solidated Laws,  p.  6785,  it  appears  this  §  11  is  repealed.  By  chap.  775, 
L.  Wll,  the  Board  of  Aldermen  and  the  Board  of  Estimate  and  Appor- 
tionment both  ceased  to  control  the  N.  Y.  Surrogates,  their  office  or  em- 
ployees. The  Surrogates  had  the  right  to  appoint  and  fix  salaries  which 
"shall  be  a  county  dharge."  . 

§  2492.  Chief  clerk  of  surrogate's  court  of  Kings  county;  compensation  of  clerks 
and  officers. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief  clerk  of  the  court  and 

office  oi  such  surrogate,  who  shall  hold  office  for  five  years  unless  sooner  removed  by 

,     the  sliiTPgate  for  cause,  after  trial,  upon  charges  duly  served  upon  him  and  an  op- 

§  46  47 
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portunity  to  be  heard  and  defend.  Whenever  a  vacancy  exists  for  any  cause  in 
such  office,  the  surrogate  shall  appoint  a  person  to  fill  such  office  for  the  full  term 
of  five  years.  Such  chief  clerk  shall,  before  entering  upon  the  performance  of  his 
duties,  take  the  constitutional  oatl^  of  office  and  shall  file  the  same  with  the  county 
clerk  of  Kings  county,  together  with  a  bond  in  the  sum  of  ten  thousand  dollars, 
with  sureties  approved  by  the  surrogate,  conditioned  for  the  faithful  performance 
of  his  duties  as  such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as  now 
pertain  to  the  office  of  chief  clerk  and  clerk  of  the  svu^gate's, court  in  such  county, 
and  such  other  duties  as  the  surrogate  may  from  time  to  time  by  rule  of  the  court 
or  otherwise  impose  upon  him.  The  compensation  of  such  chief  clerk  and  of  the  ■ 
other  clerks  and  officers  of  the  court  and  office  of  such  surrogate  shall,  notwithstanding 
any  other  provision  of  law,  be  fixed  by  the  said  surrogate,  and  the  same  shall  be  a 
county  charge.  The  compensation  of  the  chief  derk  shall  not  be  decreased  during 
his  term  of  affice. 
Former  §  2509a  of  this  Code.    From  L.  1911,  c.  688. 

§47.  Surrogate's  liability- 
Section  2475  proAddes: 


A  Siirrogate  hereafter  elected  or  appointed,  and  the  sureties  in  his  official  bond, 
are  liable  for  any  act  of  the  clerk  or  deputy  clerk  of  the  Surrogate's  Coiirt  in  the 
discharge  of  his  official  duties,  during  the  Surrogate's  term  of  office,  as  if  the  act 
were  performed  by  the  Surrogate. 

The  Surrogate  may  take  security  from  the  clerk  or  deputy  clerk,  or  either  of 
th^m,  to  indemnify  him  against  the  liability  created  by  this  section.  (Former 
:§2511.)  ■    "  ' 

§48.  Functions  and  powers.— This  subject  has  been  condensed  and 
restated  in  th,e  Act  of  1914,  as  follows  (split  up,  for  convenience  in  noting 
changes,  in  the  law) : 

§  2602.  [Am'd,  191S-]  Clerk  of  surrogates  court;  deputy  clerk  of  surrogate's  court; 
their  powers. 

The  clerk  and  deputy  clerk  of  the  surrogate's  court  may  severally  exercise,  con- 
currently with  the  surrogate,  the  following  powers  of  the  surrogate: 

1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  as  depiity  clerk  of  the  court, 
as  the  case  may  be,  any  of  the  records  of  the  court,  and  the  records  and  papers 
specified  in  subdivision  nine  of  section  2490  of  this  chapter. 

The  fornier  section  (2509)  included  also  the  power  to  sign  the  certificate 
under  former  §  2629  (now  §  2621)  that  an  original  will  had  been  admitlied 
to  probate  as  a  will  valid  to  pass  real  or  personal  property,  or  both.!  This 
power  is  now  written  into  §  2621  itself. 

2.'  He  may  issue  any  citation,  subpoena  or  other  mandate  to  which  a  party  is 
entitled. as  of  course,  either  unconditionally  or  on  the  filing  of  any  paper;  and  may 
sign,  as  clerk  of  the  court,  or  as  deputy  clerk  of  the  court,  as  the  case  may  be,  and 
affix  the  seal  of  the  court  to  any  letters  or  mandate  issurai  from  the  court. 

The  new  power  extends  to  the  issuance  of  citation  and  subpoena. ;  Qur 
discussion,  in  former  editions,  of  mandates  which  the  clerk  could,  ^n  and 
those  he  could  not  is  still  pertinent  in  that  the  qualification  is  preserved 
"to  which  a  party  is  entitled  as  of  course."  See  Matter  of  HurUmt,  4&  Hun, 
311  {dictum,  but  true);  also  Mouran  v.  Hawley,  2  Dem.  396.  The  distinc- 
tion is  usually  indicated  in  the  Code  by  words  indicating  some  preliminary 
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scrutiny  by  the  Surrogate  of  the  appUcation,  whereupon,  if  he  he  satisfied, 
then  citation  may  issue,  etc.    That  is  to  say: 

The  difference  between  citations  which  the  clerk  may  issue  and  those 
which  he  may  not,  appears  to  hinge  on  whether  the  issue  of  the  citation 
involves  the  exercise  of  judicial  power  by  the  Surrogate;  such  powers  can- 
not be  delegated  through  any  of  his  subordinate's.  The  word  mandate, 
even  formerly,  unquestionably  included  a  citation  (see  §  3343,  subd.  2, 
and  also  §2522,  Code  Civ.  Proc,  which  says,  "A  citation  or  other 
mandaie  of  a  Surrogate's  Court,"  etc.).  Fithian's  Estate,  3  N.  Y.  Supp. 
193.  "  The  citation  is  the  mandate  of  the  court  and  is  the  only  foundation 
of  the  proceedjing.  To  it  and  th§  statute  the  respondent  is  bound  to  look 
for  information  and  notice  of  the  nature  and  scope  of  the  proceeding;  and 
his  rights  and  those  of  all  concerned  depend  entirely  upon  the  terms  of  such 
information  and  notice." 

There  is  nothing  in  the  section  authorizing  the  clerk  of  the  court  to  sign 
Surrogates'  decrees.  And  a  decree  not  signed  by  the  Surrogate  has  no 
validity.  Munro's  Estate,  15  Abb.  363;  McNaughton  v.  C have,  5  Abb.  N.  C. 
225.  Subsequent  filing  by  the  clerk  gives  no  efficiency  to  such  decree.  The 
courts  have  gone  so  far  as  to  hold,  where  the  clerk  of  a  Surrogate  issued 
letters,  to  an  administratrix,  using  a  blank  which  had  been  signed  by  the 
Surrogate,  and  it  appeared  that  the  Surrogate  never  saw  the  petition,  or 
the  petitioner,  and  never  exercised  any  judicial  function  in  respect  to  the 
matter,  that  the  mere  signature  gave  no  validity  to  the  letters  and  that 
their  issuance  by  the  clerk  was  inoperative  and  that  one  who  had  paid  a 
debt  to  the  administratrix  under  such  invaHd  letters  had  no  protection, 
and  could  be  made  to  pay  to  the  representative  of  thp  estate  having  valid 
letters.    Roderigas  v.  E.  R.  Sm.  Inst.,  76  N.  Y.  316. 

The  duty  of  the  Surrogate's  clerks  to  mfike  and  certify  searches  is,  in 
the  inscrutable  wisdom  of  an  all  wise  Legislature^  set  forth  in  §  961  of  the 
Code,  q.  V. 

.  3.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth  of  this  act,  a  copy 
of  any  paper,  required  or  permitted  by  law  to  be  filed  or  recorded  in  the  surrogate's 
office. 

4.  He  may  adjpum  to  a  definite  time,  not  exceeding  thirty  days,  any  matter, 
when  the  surrogate  is  absent  from  his  office,  or  unable,  by  reason  of  otheir  engage- 
ments, to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and  acknowledgment 
of  deeds  and  all  other  instruments  iii  writing  and  certify  the  same  with  the  same 
force  and  effect  as  if  taken  and  certified  by  the  county  judge;  and  in  any  proceeding 
of  which  the  court  has  jurisdiction,  he  may  administer  oaths,  take  affidavits,  testi- 
mony and  depositions,  .and  certify  the  same  at  any  place  within  the  state  df  New 
Yort,  with  the  same  force  and  effect  as  if  taken  in  his  county. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of  Kings,  Bronx, 
Queens  and  New  York  may,  with  the  approval  of  the  surrogate  or  surrogatiEs  of 
his  county,  authorize  or  deputize  one  or  more  of  the  other  clerks,  employed  in  tl»e 
surrogate's  office  of  his  county,  to  sign  his  name,  and  exercise  such  of  the  other 
powers  conferred  upon  him  by  this  section,  as  he  shall  designate.  The  surrogate 
may  prohibit  the  clerk  and  deputy  clerk,  or  either  of  them,  from  exercising  any 
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'i , ,  .powers  specified  in  tbis  subdivision,  but  ,the  prohibition  does  not  affect  the  validity 
of  any  act  of  the  clerk  or  deputy^.clerjt  done, in  disregard .ojE  the  prohibition.     ,,  . 

7.  The  clerk  or  deputy  clerk  or  qther  person  employed  in  any  capacity.in  a 
surrogate's  office,  shall  hot  act  ap  appraiser,  as  attorney  or  counsel,  or  as  referee,  or 
' -special  guardian,  in  any  matter  before  the  surrogate.  ''    '     "  ' 

,  Sees  bglowfor  ^iscusaon,  of  Disajailities  pf  ^Qlerkg.  ^, 

8;  The  clerk  and  deputy  cleik  of  the  surrogate's  Court,i  and  in  the  county  of 

Kings  two  other  cterks  and  in  the  .counties  of  Bronx  and  of  Queens  One  other  clerk, 

,  ,   to  bfr"  designated  by  the  surrogate,  in  addition  to  the  powers  above  enumerated 

may  exercise,  concurrently  vith  the  surrogatOj  of  the  county,  the  poTSfer  to  take  lihe 

proof  of  a  wiilj.unless  demand  be  made  for  an  oraj  examination  or  qross-examin^tion 

of  the^bsdribirig  witnesses,'  or  objections  to  such  Jirobate  are  pending. 

Former  §§  250^,  2510  of  this  Code,  consolidated.    Am'd  by  L:  1915,=  c.  61  (in 

^..effectMarch.ll,  1915).    '    ..       '■■     '■■-■.   >    '■  ■;  ...i:    .    ;  J:       ; 

§  49.  Trust  ^und  register. — Section  2486.,  subd,  7,  prescribes  a  Court 
and  Trust  Fund  Register  as  oiie  of  the  "Bopks"  required  by  law  to  tie  kept 
by  ijhe  Surrogate...  The  following  section  relates  to  its  contfents: 

I     §2603.     Clerk  to  keep  court  aridtrust  fund  register^.  i  ,    .  <■ 

..Whenever  there  shall  be  filed  in  the  office  of  the. surrogate  any  decree  or  qrder 

,   of  the  surrogate  or  of  the  surrogate's  court  directing  the  deposit  of  mdney,  either 

'  afctually  iii  thetands  of  some  pel-soh  or  persons  or  thereafter  arising  from  tte  sale 

of  real  estate' described'  in  any  such  decree  or  order,  with  the  county  treasurer  of 

his  county;  or  with  the  chainberlain  of  the  city  of  Newi  York,  or  upon  the  filing  in 

i.'thje  sfiid  surrogate's  office  of  any  treasurer's  pr  chamberlain's  receipt  stating;  that 
fl  sum  pf  money  .has  been  dej)Qsited  with  such  treasurer  or  chamberlain,  ^in  accprd- 
ance  with  a  decree  or  order  of  any  such,  surroga,te'8  court,  the  clerk  ,of  the.surrogatje's 

'  court  shall  enter  m  the  court  and  trust  fund  register,  the  title  of  the  proceeding, 
or  the  name  of  the  estate  in  which  such  decree  6i  order  was  inade,  together  with 
a  statement  of  the  amount  so  deposited,  or  oirdered  to  be-  deposited,  if  iaid  decree 
or  order  iContains  the  amount  of  same,  and;  the' name  of i  the  pferson  or  perspiis,  if 
any,!  to  whppi  s^di money  is  ordered  to  be,paJ,d,jaiid,the  4^te,of,,the  filing  pf  tlj«e, 
same  or  of  such  receipt  as  herein  mentioned. 
From  §  2509  of  this  Code,  in  part,  modified. 

§  50.  Disabilities  of  clerks.^ — By  §  2502  already  quoted  the  clerk 
or  ahjr  other  person  employ'ed  in  any  capacity  ih  a  Surrogate's  office  is 
prohibited  frona- acting  as  appr,aiser,  attorney  or  counsel,  or  referee,  or 
special,  guardian  .in, any  matter,. before  the, Surrogate.,  But,  it  seems,  that 
this  prohibition  can  be  obviated  by  consent  of  all  thepartiesj  See  decision 
of  Ransom,  Surr.,  In  re  Shipman  Estate,  5  N.  Y.  Supp.  559,  562,  holding 
that  the'  person  who  had  been  appointed  referee,  an  assistant  to  the  Surro- 
gatej  could  not  properly  a,ct  except  upon  written  consent  of  the  parties; 
this  cp,se  wtas  ,4epj|d|ed  in  1889.  Eripr.tp  that  decision  there  was  .a  decision 
by  Surrogate  Rollins  in  1885  {Benedicts. ,  Cooper,  3  Demi,362)  resting  upon 
the  decision'  in  the  EstaOe  of  Thome,  4  Law  Bull:  48.'  The  learhed  Sur- 
rbgatecoiisti'ued- former  §2511  in  eonhection  with  §90  of  thei  Cpde 
which  by  '§i3355  are  declared  to,  have  been  enacted  simultaneiously. 
S^ctipn,  90  was ., transferred  to  .the  J.udiciary  La\y,.  becoming  §  251  thereof, 
and  refers  to  "Clerks  pf  courts  of  recprd  in,N.  Y.  cpunty."    It  prohibits 
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their  appointment  as  referee,  etc.,  "except  by  the  written  consent  of  all  the 
parties  to  the  action  or  special  "proceeding" 

The  court  has  even  gone  further,  and  held  (Benedict  v.  Cooper,  supra), 
that  a  stenographer  does  not  have  such  a  relation  to  the  Surrogate's  Court 
or  office  as  to  bring  him  within  the  scope  of  either  section.  It  may  there- 
fore be  stated  to  be  the  existing  rule,  "that  upon  written  consent, the  pro- 
hibition of  section  2502  may  be  waived,"  and  it  is  submitted  that  the  deci- 
sion above  cited  would  be  a  sufficient  authority  for  a  special  guardian  in  a 
proper  case  to  join  in  the  necessary  written  consent.  In  probate  proceed- 
ings in  the  county  of  New  York  on  the  written  consent  of  all  the  parties 
appearing,  which  may  be  taken  to  include  infants  Appearing  by  special 
guardian,  the  Surrogate  may  appoint  a  referee  to  take  and  report  testi- 
mony; he  is  also  given  power  by  section  2536  in  his  discretion  to  direct 
an  assistant  to  take  and  report  the  testimony;  neither  the  referee  nor 
assistant  has  power  to  pass  upon  the  issues  involved,'  although,  either  has 
authority,  to  rule  upon  the  admissibility  of  evidence,  where  objection  is 
raised.  Matter  of  Allemann,  1  Connoly,  441.  Where  the  Surrogate  in  his 
discretion  exercises  his  authority  to  appoint  his  assistant  to  take  and  re- 
port the  testiinony,  the  consent  of  the  parties  is  wholly  unnecessary.  The 
object  of  this  amendment  was  carefully  reviewed  by  Surrogate  Ransom 
in  the  case  just  cited,  in  language  which  explains  the  purpose  of  the  act. 
.  Even  if  the  Code  of  Civil  Procedure  be  abolished,  the  Judiciary  Law  would 
stand,  and  the  reasoning  of  the  cases  would  seem  still  to  govern. 
§51.  Stenographers. 

§  2496.  Stenographer  for  surrogated  courts  in  New  York,  Kings,  Erie,  Albany, 
Westchester  amd  Queens  counties. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings,  Queens,  Erie,  Albany 
and  Westchester  must  appoint,  and  may,  fpr  cause,  remove,  a  stenographer  for  his 
court. 

In  the  counties  of  New  York  and  Kings  such  stenographers  shall  receive  a  salary 
fixed  by  law,  to  be  paid  as  the  salaries  of  clerks  in  the  surrogate's  office  ar6  paid. 

In  the  counties  of  .Erie,  Albany,  Westchester  and  Queens  the  salary  of  said 
stenographer  shall  be  fixed  by  the  board  of  supervisors,  or  by  the  board  of  estimate 
and  apportionment,  as  the  case  may  be,  and  the  payment  of  such  salary  shall  be 
provided  for  by  such  board  in  the  same  manner  as  other  county  salaries  are  paid. 

From  former  §  2512  of  this  Code,  in  part. 

§2496.     [Am'd,  1916.]    Id.;  in  oth^  counties. 
:  I  ,  The  surrogate  of  each  county,  except  New  York,  Kings,  Brorjx,  Albany,:  West- 
,,  Chester,  Hamilton,  Queens,  Richmond,  and  Erie  may,  in  his  discretion,  appoint, 
and  at  pleasure  remove,  a  stenographer  for  his  court,  who,  except  in  Sullivan  county, 
shall  receive  a  salary  to  be  fixed  by  such  surrogate,  not  exceeding  in  counties  having 
a  population  less  thali  thirty  thousand,  eight'hundred  dollars  per  ahnuin;  in  counties 
havinga  population  of  thirty  thousand  andnot  more  than  fifty  thousand,  not  ex- 
ceeding one  thousand  dollars  per  annum,  and  in  counties  having  a  population  ex-, 
ceeding  fifty  thousand,  not  exceeding,  twelye  hundred  dollars  per  a,nnum,  except 
that  in  counties  in  which  are  located  cjties  of  the  second  class,  or  in  counties  in  which 
are  located  three  cities  of  the  third  class,  such  salary  shall  not  exceed  eighteen  hun- 
.^      dred  dollars  per  annum;  and  in  any  county  wholly  containing  a  city  of  the  first 
i    class,  such  salaries  shall  not  excised  two  thousand  dollars  per  annum.    The  popu- 
lation of  the  several  counties  shall  be  determined  by  the  last  preceding  census. 
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If  a  regular  stenographer,  is  appointed  in  Sullivan  county,  his  salary  shall  be  five 
hundred  dollars  per  annum.  The  board  of  supervisors  shall  provide  for  the  pay- 
ment of  such  salary  in  the  same  manner  as  other  county  salaries  are  paid. 

When  not  actually  engagal  in  the  discharge  of  his  duties  as  stenographer,,  he 
shall  Tperform  such  clerical  dviies  in  connection  mith  the  surrogate's  court  as  the  surrogate 
,  directs.  In  counties  wherein  the  surrogate  is  also  county  judge,  the  stenographer 
so  appointed  shall  be  the  stenographer  of  the  county  Court,  and  shall  perform  the 
duties  pertaining  to  a  stenographer  of  the  county  court  without  additional  com- 
.  pensation.  In  counties  where,  for  any  cause,  a  regular  stenographer  for  his  court 
has  not  been  appointed,  as  provided  by  this  section,  the  surrogate  may,  in  individual 
proceedings  requiring  the  services  of  a  stenographer,  appoint  a  stenographer  who 
shall  be  paid  a  rea^nable  compensation,  certified  by  the  surrogate  in  every  case 
in  which  he  takes  notes  of  testimony,  from  the  estate  or  matter  in  which  such 
services  are  rendered. 

When  the  regular  stenographer  appointed  under  this  or  the  last  section  is  sick, 
absent,  on  his  vacation,  or  unable  to  act  tor  other  good  cause,  the  siirrogate  may  " 
designate  a  stenographer  to  act  temporarily  in  his  place,  who  shall  be  paid  by  the 
county  a  reasonable  compensation  certified  by  the  surrogate. 

From  former  §  2513  of  this  Code,  in  part.  Am'd  by  L.  1915,  c.  221  (in  effect 
April  5,  1915).  ' 

§  52.  Duties  of  a  stenographer. — The  primary  duty  of  this  officer  is  to 
report,  and  transcribe  notes  of,  all  proceedings  in  which  oral  proofs  are 
taken. 

§  2497.    Duty  ofsVmogrkpker, 

The  stenographer  of  a;  surrogate's  court  must,  under  the  direction  of  the  surro- 
gate, take  full  stenographic  notes  of  all  proceedings,  in  which  oral  proofs  are  given, 
except  where  the  surrogate  otherwise  directs.  The  testimony  must  be  legibly 
written  out  at  length  by  him,  from  his  notes  when  required  by  the  surrogate;  and 
the  minutes  thereof,  as  so  written  out,  must,  after  being  authenticated,  as  prescribed 
in  the  next  section,  be  filed  in  the  surrogate's  office,  and  in  all  cases  his  stenographic 
books  must  be  so  filed  and  remain  in  the  surrogate's  office  five  years. 

Former  §  2541  of  this  Code.    From  L.  1871,  c.  874,  §  1. 

Section  2496  prescribes  {swpra),  that  in  certain  counties  this  officer 
"shall  perform"  clerical  duties,  as  the  Surrogate  directs.  Otherwise,  the 
law  governing  these  officers,  generally,  will  apply. 

§  53.  Charges  for  services,  usual  or  extra. — Stenographers  aTe  entitled 
to  the  legal  rate  for  furnishing  official  copy  to  counsel.  The  legal  rate  is 
fixed  by  §  3311,  Code  Civ.  Proc.  The  usual  legislative  infelicity  is  dis- 
played in  that  section.  It  pi-escribes  a  special  rate  for  record  copy  in  the 
Surrogates'  Courts  of  New  York,  Bronx,  Erie  and  Kings  counties,  in  con- , 
trast  to  other  "  courts  of  record,"  and  then  provides  after  a  semi-colon:  "and 
the  Surrogate  may  order  that  the  fees- for  such  record  copy  be  paid  out 
of  the  estate  to  which  the  proceeding  relates."  This  obviously  relates  only 
to  the  three  courts  named.  See  §  2500,  below,  which  the  Reviser's  note 
states  was  intended  to  make  the  fees  "same  in  all  counties."  If  so,  §  3311 
should  have  been  concurrently  amended.  The  words  "except  when  special 
provision  is  made  by  statute"  do  not  include  in  general  provisions ; cover- 
ing all  Surrogates'  Courts  when  these  four  courts  are  thus  specifically 
provided  for.    In  §  2746,  Code  Civ.  Proc,  under-Costs,  it  is  provided  that 
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after  conte3ted  probate,  the  Surrogate  may  order  a  copy  of  the  stenogra- 
pher's minutes  to  be  furnished  to  "contestant's  counsel,"  and  charge  the  ex- 
pense thereof  to  the  estate,  if  the  contest  was,  in  his  judgment,  made  in 
good  faith. 

§  54.  Duties;  rights. — In  McCarthy  v.  Bonynge,  12  Daly,  356,  it  was 
held  that  an  agreement  to  expedite  deUvery  of  copies  of  minutes  for  an 
advance  on  the  legal  rate  would  not  be  enforced.  See  Wright  v.  Nostrand, 
58  How.  Pr.  184;  Guth  v.  DaUon,  id.  289.  laCavanaghv.0'Neill,20Misc. 
233,  it  was  held  that  a  stenographer  could  be  pxmished  for  contempt  of 
wrongful  refusal  to  deliver  minutes,  i.  e.,  except  on  receipt  of  excessive  fees. 
And  in  Hall  v.  McDerpwtt,  7S  Misc.  52,  the  appellate  term  held  that  in  such 
a  case^  the  stenographer  was  subject  to  an  action  for  treble  damages,  under 
§  67,  PubHc  Officers'  Law.  The  "person  aggrieved,"  who  may  sue,  in- 
cludes the  attoi^nfey  who  personally  advances  the  money.    (See  cases  cited.) 

However,  the  court  can  protect  its  stenographer.  This  includes  the 
stenographer  of  the  referee  of  the  court.  Thus,  the  Surrogate  may  enter- 
tain the  appHcation  of  a  stenographer,  e.  g.,  who  has  reported  an  account- 
ing before  a  referee,  for  the  payment  of  his  fees,  and,  in  a  proper  case, 
direct  payment  thereof  out  of  the  estate.  Matter  of  Maritch,  29  Misc.  270. 
See  also  Matter  of  Hurd,  6  Misc.  171 ;  Estate  of  Maria  Smith,  Surr.  Dec. 
1894,  p.  329;  Estate  of  Philip.  McDowell,  Surr.  Dec.  1896,  p.  Id9;  Matter 
of  Henry  W.  Andress,  Surr.  Dec.  1898,  p.  396. 

§  54a.  Stipulations  as  to  fees.-^In  the  Maritch  case  above  cited  it  was 
held  that  parties  to  such  a  proceeding  may  stipulate  that  stenographer's 
fees  be  paid  out  of  the  estate.  One  subsequently  intervening  is  not  bound 
by  such  stipulation,  and, cannot  be  made  to  contribute  to  such  payment. 
lUd. 

Strictly  speaking,  the  representative  and  other  parties  are  individually 
liable,  Russell  v.  Lyth,  66  App.  Div.  290;  BoUome  v.  Alberst,  47  Misc.  665, 
and  the  position,  of  the  representative  is  that  while  he  cannot  bind  the 
estate  by  his  contract  yet,  in  any  reasonable  case,  the  payment  of  the  ex- 
penses of  a  reference  will  be  allowed.  But  the  legal  effect  of  a  stipulation 
that  these  fees  be  taxed  and  paid  out  of  the  estate  is  not  so  much  to  fore- 
close the  Surrogate,  as  to  operate  as  an  agreement  not  to  hold  the  repre- 
sentg,tive  individually.  See  Bottome  v.  Neely,  54  Misc.  258  (App.  Term) ; 
124  App,  Div.  600.  See  also  Harry  v.  HiUon,  11  Abb.  N.  C.  448;  Kesler  v. 
Bell,A8  Misc.  428. 

The  attorney's  stipulation  binds  the  chent.    Bottome  v.  Neely ^  sup-a. 

The  committee  of  an  incompetent  is  held  to  be  a  "party"  in  the  sense 
that  he  may  be  bound.   Bottome  v.  Alberst,  supra. 

A  special  guardian  should  not  join  in  the  stipulation  for  fees;  but  lie  may 
acquiesce  therein,  by  not  opposing,  and  leave  the  Surrogate,  on  taxation, 
to  dispose  of  the  matter. 

The  stenographer  may  so  bind  himself  by  the  form  of  the  stipulation  as 
to  release  the  representative  personally.  Bottome  v.  Neely,  su,prd.  If  he 
thus  agree  to  look  to  the  esljate  then  the  expenses  do  not  become  a  fixed 
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charge  thereupon  until  the  Surrogate  has  passed  upon  their  reasonable- 
ness.   Ibid. 

§  2498.    How  minutes  of  testimony  authenticated  and  bound. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last  sectiori,  or  taken 
by  the  surrogate,  or'under  his  direction,  while  tie  witness  is  testifying,  must,"  before 
being  filed,  be  authenticated  by  the  signature  of  the  stenographer,  referee,'  the 
surrogate  or  the  clerk- of  the  surrogate's  court,  as  the  case  may  be,  to  the  effect 
that  they  are  correct.   .  -      . 

T?he  miniites  of  testimony  written,  out  by  the  stenographer  must  be  bound,  at 
the  expense  of  the  county,  in  volumes  of  convenient  size  and  shape,  indorse,d  "Steno- 
graphic minutes,"  and  numbered  consecutively. 

Former  §§  2542,  2543  of  this  Code.    From  L.  1877,  c.  206;  L.  1881;  c.  535. 

§2499.    Fees  for  copying' or  recording  papem:  ;-  • 

The  clerk  of  the  surrpgat^is  court  may,charge,and  receive  to  the  use  of  the  county 
the  followipgiees,  except  that  wlf^re  thie  board  9|f,  supervisors  or  ,boaiid  pf,  aJdefimen 
have  allowed  him  to  receive  fees  for  his  own  use  the  same  may  be  received  and  -re- 
tained by  said' clerk:         '  '  '     1  I.  ■ 

1.  For  furnishing  a  transcript  of  a  decree  to  be  filed  in  the  county  clerk's  office, 
'  'fifty  cents.  ^     ;'  ^     .■,  ■    . 

2.  For  making  a  cc^y  of  the  .proceedings  and  evidence  in  any  matter,  six  cents 
,,  .per  ^olio.  .  ., .  ^,,  j       ,  .  ,^     ^     ,  ;.,   .r   ;•.-,■■■;  i^i  .,,';! . 

;  3.  For  recording  agreements  settling  estates  or  accounts,  releases,  assignments, 
or  mortgages  of,  or  liens  upon,  any  interest  in  ah  estate  or  fund;  wills  probated  in 
another  coiihtjr'  or  state,  and  the  papers  required  to  be  recorded  tterewith,  ten 
cents  for  each  folio.  ■' 

4. 'For  a  certificate,  other,  than,  a icprtificatesthat  a  paper,  for  ithe  copying  of 
which  be  .is  entitled,  to  a  fee,  is,  a  copy,  twenty-five  cents,  .i      i  

5.  For  making  and  certifying  a  copy  of  a  wiU,  or  paper  on  file  or  recorded  in  such 
oiSice,  ten  cents  for  each  ^olio. 

"6.  For  comparing  and  certifying  that  a  paper 'is 'a  copy  of'a  record  or  paper  on 
file,  twenty-five  cents  and  five  cents  for  each  folio;  and  for  comparing  and  certifying 
.  a  case  on  appeal  where  priuted  copies  thereof .  are  preseiltedtby  any, party  to  any 
proceeding,  one  cent  for  each  folio.    ,;  ..  .    ,    ,       ,^  ,         /^      .,. 

I  :  7.  For  recording  the  official  bond  or  undertaking  of  an  executor,,  administrator, 
guardian  or  trustee,  ten  cents  a  folio,  exc^t  that  wbere  the  clerk  receives  a 
salary  as'  full  compensation  for  his  services  no  'fee  sliall  be  charged  for  Such 
recording.     '     ■  ,      ,,  , 

The  board  of  supervisors,  or  board  of;  aldermen,  may  fix  a  different  rate  of  com- 
pensation, ajid  may  .require  the  clerk. to  keep  an  account  of  all  such  fees  aiid  make 
repprt  jthereof  yyieney^r  requested  by  spch  board. 

On,  the  appointment  pf  a.  guardian,  if  it  appears  that  the  application  is  made  for 

'     the  purpose  of  enabling  the  minor  to  receive  bounty,  arrears  of  pSy  or  prize  money, 

or  pension  due,  or  other  dues  or  gratuity  from  the  federal  or  state  government,  for 

th^  services  of  the  parents  or  brother  of  such  minor  in  the  mihtary  or  naval  service 

'  pf  theiUnited, States,  no  feiBs.^haJEl  be  charged  pr .received,    i,,       ; 

F5omformer§§2501,  2502,  2503,  2567  pf  this  Code,  p  part...     ,      .  _.        ,, 

§  2600.    Fees  of  stencigrapher  actirig  or  taking  testimony  in  surrogatei's  court.' 

A  stenographer,' appointed  or  acting  pursuant  to  Sections  2496  and  2497  of  this 
act,  may  charge  and  receive  a  sum  riot  exceeding  six  cehts  per  folio  for  furnishing 
a  copy  of  the  minutes,  proceedings  and  testimony  taken  in  surrogate's  court  to  any, 
person  who  applies  for  thp  same,  '  i  ,  i        ,  ; 

.  Frpm  former  §  2513  of  this  Code,  in  part. 

See  discussion  above,  as  to  effect  of  §  3311. 
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■    §2601.    Expenses  of' surrogate  vr  detk.  -<:  -nf 

Where),  upon  -the  application  of  any  party,  the  surrogate',  or  the  olerk  :of  the  surro- 
gate's court,  goes  to  a, place  other  than  a  surrogate's  p^fipe,  or  ^^le  court, room  where 
surrogate's  court  is  regularly  held,  in,or4er  totake  fe^t^onjr,  he  shall  be,  paid  by 

such  party  his  actual  and  necessary. expenses  '  ' 

From  fonnei:  §  2567  of  this  Co'dte,  in  part. 

§55.  Officers  and  attendants. — There  is  an  unnecessarily  elaborate, 
differentiation  without  much  difference  prescribed  in  this  particular  in 
the  following  section : 

§  2493.     [Am'd,  1916.]    Appointment  of  court  officers  and  attendants. 

The  surrogates  of  Kings  county  may  appoint,  and  at  pleasure  remove,  all  at- 
tendants, messengers  and  court  officers  in  his  court,  who  must  attend,  from  day  to 
day,  the  terms  and  sittings  of  the  court  to  preserve  order,  and  to  perform  whatever 
services  may  be  required  of  him  by  the  surrogate. 

The  surrogate  of  Erie,  Bronx,  Queens  and  Richmond  counties  may  severally 
appoint,  and  at  pleasure  remove,  as  many  attendants,  messengers  and  court  officers 
in  their  courts,  to  be  paid  by  the  county,  as  the  board  of  supervisors  of  Erie  county 
or  the  board  of  estimate  and  apportionment  of  the  city  of  New  York,  respectively, 
authorize  them  so  to  appoint.  The  court  officer' or  officers  so  appointed  shall  possess 
all  the  powers  of  officers  designated  by  sheriffs  to  attend  upon  courts,  and  shall  per- 
form whatever  services  may  be  required  by  the  svirrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure  remove,  one  or 
more  court  officers  to  attend  his  court  and  to  perform  such  duties  in  respect  thereto  as 
the  said  surrogate  may  prescribe,  who  shall  be  paid  by  the  county  treasurer  upon 
the  certificate  of  the  surrogate,  a  sum  not  to  exceed  three  dollars  per  day  for  the 
days  actually  spent  by  him  in  attendance  upon  a  session  of  the  surrogate's  court. 
Such  officers  shall  also  have  all  the  powers  of  officers  designated  by  sheriffs  to  attend 
upon  courts  of  record. 

The  first  part  of  this  section  is  taken  from  former  §  2512  of  this  Code;  the  rest  is 
new.    Am'd  by  L.  1915,  c.  546  (in  effect  Sept.  1,  1915).  • 

Just  why  the  new  section  is  so  drawn  is  not  made  to  appear.  The  Re- 
visers have  intimated  that  the  last  paragraph  was  necessary  in  order  to 
provide  generally  "for  a  court  officer  or  attendant  to  preserve  order,  look 
after  books  and  papers,  and  in  some  counties  to  look  after  fires  and  lights, 
and  to  open  and  close  the  room!"    1  Heaton  Surr.  Pr..  §  10. 

§  2494.    Interpreters  in  surrogate's  court  of  Kirigs  county. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint  and  may  at 
pleasure  remove  an  interpreter  to  be  attached  to  the  surrogate's  court  of  said  county. 
Such  interpreter  shall  receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  instalments,  and  shall, 
before  entering  upon  his  duties,  file  in  the  office  of  the  clerk  of  the  county  of  Kings 
the  constitutional  oath  of  office  in  which  there  shall  also  be  incorporated  language 
to  the  effect  that  he  will  fully  and  correctly  interpret  and  translate  each  question 
propounded  through  him  to  a  witness  and  each  answer  thereto  in  said  courts. 
The  compensation  for  the  above  interpreter  to  be  taken  out  of  the  amount  appro- 
priated for  the  support  of  the  said  surrogate's  court,  or  from  any  other  contingent 
city  fund. 

Former  §  2513a  of  this  Code.    From  L.  1909,  c.  65. 

There  is  nothing  express  in  the  Judiciary  Law,  §§  198,  382-385,  that 
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covers  interpreters  in  Surrogates'  Courts,  but  they  must  be  deemed  in- 
eluded  in  the  term  "any  court  of  record"  in  §  388.  If  §  2494  was  deemed 
necessary  to  secure  in  Kings  county  an  interpreter  in  the  Surrogate's  Court 
then  simila,r  additional  provision  would  be  iieeded  in  other  counties. 

Apart  from  §  388,  under  the  general  powers  given  the  Surrogates  in 
New  York  county,  by  chap.  775,  Laws  1911,  they  can  designate  the  duty 
(rf  such  an  officer  and  fix  his  compenssttion  as  a  "  county  charge."    ' 


CHAPTER  IV 


JURISDICTION  AND   POWERS 


§  56.  Differentiation. — The  act  of  1914,  infelicitous  as  its  construction 
contededly  is,  contains  a  well-defined  contrast  between  general  and  special 
jurisdiction  and  between  jurisdiction  of  the  court  and  its  powers,  and  the 
powers  of  the  Surrogate.  If  this  differentiation  be  made  clear  at  the 
outset,  doubts  as  to  the  nature  and  extent  of  the  new  powers  and  the  pro- 
priety of  the  legislative  purpose  in  conferring  them  should  be  once  for  all 
eUminated. 

This  necessitates  a  discussion  of  various  sections  quite  oUt  of  their  order 
of  sequence  in  the  Code. 

§  57.  §  2510  Code,  General  jurisdiction;  nevertheless  limited. — The 
words  "general  jurisdiction"  must  be  read  in  their  limited  meaning. 
The  jurisdiction  of  the  Surrogates'  Courts  has  always  been  limited, 
statutory,  special.  In  the  Matter  of  Thompson,  184  N.  Y.  36,  41, 
the  contrast  is  embodied  in  this  definition:  "Surrogates'  Courts  in  the 
State  of  New  York  are  courts  of  record,  possessing  a  special  and  limited 
jurisdiction,  which  extends  generally  over  the  probate  of  wills,  the  ad- 
ministration and  distribution  of  decedents'  estates,  and  the  protection  of 
the  interests  of  infants." 

The  Judiciary  Law,  §  2  (formerly  §  2,  Code  Civ.  Proc.)  includes  them 
as  courts  of  record.  Matter  of  Runic,  200  N.  Y.  447.  (See  p.  454,  as  to 
development  of  powers.)  Prior  to  1877  they  were  not  such.  People  v. 
Carr,  100  N.  Y.  236,  241.  In  respect  to  certain  matters  the  special  juris- 
diction of  the  court  is  concurrent  with  that  of  other  courts  of  record,  Sta.te 
and  Federal.  In  no  case  that  I  have  found  is  it  contended  that  the  existence 
of  such  a  concurrent  jurisdiction  in  one  court,  derogates  from  or  in  any- 
way impairs  the  jurisdiction  of  the  other  tribunals.  (See  below,  §§  85 
et  seq.,  for  enumeration  of  cases  of  concurrent  jurisdiction.) 

This  special  jurisdiction  may  also  be  an  exclusive  one.  (See  below, 
§§67  et  seq.,  for  enumeration  arid  discussion.)  In  this  sense  it  may  be 
general,  but  none  the  less  statutory  and  limited.  Within  these  liinits  we 
may  examine  §  2510. 

§58.  Same  subject. — The  section  about  to  be  dis6ussed  is  entitled 
"General  Jurisdiction  of  Surrogates'  Courts,"  and  is  a  substitute  for 
former  §§  2472  and  2472d,  and  reads  as  follows: 

§  2610.     General  jurisdiction  of  surrqgat(i!p,  eourt.  

Each  guiTogate  must  hold,  within  his  county,  a  court,  which  has,  in  addition  to 
the  powers  conferred  upon  it,  or  upon  the  surrogate,  by  special  provision  of  few, 
jurisdiction,  as  follows: 

§§  56-5^       '  57 
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To  administer  justice  in  all  matters  relating  to  the  affairs  of  decedents,  and  upon 
the  return  of  any  process  to  try  and  determine  all  questions,  legal  or  equitable, 
arising  between  any  or  all  of  the  parties  to  any  proceeding,  or  between  any  party 
and  any  other  person  having  any  claim  or  interest  therein  who  voluntarily  appears 
in  such  proceeding,  or  is  brougl^t^in  by  supplemental  citation,  as  to  any  and  all 
matters  necessary  to  be  determined  in  order  to  make  a  full,  equitable  and  complete 
disposition  of  the  matter  by  such  order  or  decree  as  justice  requires. 
And  in  the  cases  and  in.  the  manner  prescribyd  by  statute: 
1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and  to  take  and  revoke 
probate 'of  heirship.  :■    '"   ;;  i!  '      '  '■  •      ,  i  ..      '  /       .-.-    ';  '        ■",>■(•(•    .i 
i    ,      2r  To  grant  and  revoke  letters  tpstanientairy  and  letters  of  administratipn,  and 
.;  ;to,appoint  a  sjt^ccessor  in  place  of  a  person  whose  letters  have  been  revoked,  i 
,       3.  To  ^irect  and  control  the  conduct,  and  settle  the  accounts,  of  executors,  ad- 
ministrators, and  testanientary  trustees;  to  remove  testamentary  trustees,  a.nd  to 
appoint  a' successor  in  place  of  a  tfestamentary  fmsteei  t      ■  ■ 

'  '  "i.  To  enforoe^the  payment  of: debts  and  legacies;  the  distribution  of  the  estates 
of  decedents;  and  the  payment  or  delivery,  by  executors,  administrators,  and  testa-, 
mpntary  trustees,  >of  money  qrpthejP.propprty  in  their  possession,  belonging  to  l;he 
estate  or  fund.  , 

,   ,   5.  .To  .di];ect  the  disposition  of  real  property,  and  interests  in  real  property  6t 
'     deceSeSlis',' and  the  dispositioii  of  IKfe  proceedis  thereof.    '      ""       '        - 
■  '    6.' To 'appoinit  and  Temoveiguardians  for!infaiits;toi  compel  the  pajrment  an^' 
delivery  by  them  of  money  or  pth6r  property  belongingito.  th^E  .wards;  to  direct 
'  and  control  their  conduct,, and  se^tlei  their ,acGOuntp.      ,,  i,. 

7.  To  settle. the  accounts  of  a  father,  mother  or  other.  rela,tiye  having  the  rights, 
powers  and,  duties  of  a  gua,rdiah  in  socage,  and  to  compel  the  payment  and  delivery 
of  mohey  or  other  pifoperty  belonging  tlo  the  "ward.      '  ^  ■•■ 

8'. '  To  determine  the  validity;  construction  or  effect  of  any -disposition  of  property 
contained  in  any  virjll .proved;  in;  his:  court j  whepever  ia;  sptjcial  proceeding  is  brought 
for  that  purpose,  or  whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  proceeding,  pending  rbef ore,  him,  or  whenevpr  any  party  to  a.  proceeding 
W  the  probate^  of  any  will,  ,who  is  interestea  thereundet,  demands  such  determina- 
tion in  suck  ^ro'ceedibg.  ■  "  .  .  ■ 
Forriier  §~§  2472,  2472tf  of  this'  Code,  modified.  S'rom  2  Ri  S.  220  =  (Part  3,'  c.  2, 
,  .tit.  1>,  ilrL'  1871,  c.  482;  L.  1874^  c.  267;  L.  1903;  o.  407;  L,.  1910^  c.  576.    ' 


.,,In  .a^rec^t  case:  (Feb.,  1^1^).,,  M after,  o^  ^olzv^qrtJi,  166  App.  Diy,  150, 
tb^,cQurt,,assujpQed  i^ti,e  ,existefl,,ce  pf.thej  general  etjuity  power  in  thp  firsit^ 
general  p^r^grapb  of  .tlys  j^ectipi^;  .but,  fipding, the  proceeding  before  it 
to  be  one  of  tho^e,,  specifigf^^  9.S  "in,th^,cases  and  in  the  manner  prescribed 
by  stiatujie"  required  tlj^,t  the  ,Surroga,te  prppeed;  according  to  the  letter 
qf  the  pitatyt^  and  denied?  his  piower  .to  exercise  equity  power  in  sucih  special 
case..   This,  ^^  believe ,is  tfie.proper  interpretation  of  §  2510. 

Former  §  2472a  marked  the  first  step  towards  the  a,ct  .pf  1914.    It  was 
added, ij?  IQlQf    ,In  cas^^  of  "accounting"  and, "payment  of  legacies"! it 
cpnferr,ed  pcjTyer:,  ■  ~!   ),,,,.      .i.,,,,       ,;,    ,    ,  ,.         :'..',,,  ...;'m'i; 
to  ascertain  title  to  a  legacy,  or  distributive, sh^re; ,  - , ,  (,.- 

to  offset  a  debt  against  the  same; 
to  affect  accountant  with  a  cohfetructive  trust; 

&n^ioexeT(Ase.aU  other' 'jp(noi,r,  legal  6r  equitable,  ned^ssdi'ij  to  the  complete 
disposition  of  the  matter.  ,   .. 

In  Junet^lQll,  the  new  powers  were  construed  in  two  cases:  Matter  qf 
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Clyn^,  72  Misc.  593,  Ketcham,Surr.,  and  in  Matter  of  Thornburgh,  id.  619, 
Fowler,  Surr.  The  latter  announced  that  the  constitutionality  of  the  act 
would  be  presumed  in  a  court  of  first  instance,  and  the  Surrogate  deter- 
mined the  issue  presented,  i.  e.,  that  certain  assignments  of  legacies  were 
void,  as  being  usurious. 

In  the  former  case,  Ketcham,  Surr.,  sharply  litnited  the  application  of 
the  final  clause  above)  t3,bulated,  as  being  corollary  to  the  matters  specified, 
namely,  "accoimtings"  and  "payments  of  legacies."  The  accountant  in 
the  Clyne  case  asked  a  decree  that  she  be  subrogated  to  the  rights  of  the 
mortgagee  of  lands  which  were  of  her  decedent,  since  as  trustee  of  de- 
cedent's, wife  (in  which  capacity  she  was  not  a  party)  she  had  discharged 
in  part  said  r^ortgage  made,by.  her  decedent.  This  the  Surrogate  decUned> 
to  do,  and  we  quote  from  his  opinion  since  it  emphasizes  the  distinction 
between  the  powers  of  a  court  of  general  equity  jurisdiction,  and  the  equi- 
table powers  of  a  court  of  limited  jurisdiction.  At  p.  597,  he  observes:  " If 
the  1  question  of  subrogation  were  disposed  of  in  this  proceeding,  the  dis- 
position could  not  proceed  beyond  the.  empty  finding.  There  is  no  mech- 
anism in  ihe^Surrogate'jS  Court  for  effectuating  .such  result.  A  couft  of 
equity  would  not  content  itself  with  a  mere  declaration  of  the  right  of 
subrogation.  It  would  cancel  the  satisfaction  of  the  mortgage,  clear  the 
record  of  the  embarrassment  which  the  satisfaction  piece  imposes,,  and 
proceed  to  the  enforcement  of  the  mortgage  in  favor  of  the  person  subro- 
gated, and  the  foreclosure  of  all  subordinate  rights." 

He  dismissed,  with  "faint  praise,"  the  interpretation  put  upon  the  new 
section  by  "poets  and  philosophers"  who  had  engineered  and  furthered, 
its  enactment,  and  who,  construed  it  as  enabling  the, court  "to  exerjeisei  all 
power,  legal  or  equil^able,  necessary  to  the  complete  disposition  of  an 
accounting."  , 

He  a][spjimited,,the  applicatipn  of  the  jury  trial  provision  of  the  same 
section.  ,  , 

Section  2510,  therefore,  on  "general  jurisdiction"  was  drawn  with, this 
judicial  construction  in  view,  and,  is  phrased  in  two,  parts,  , or  rather 
three; 

4  ■  ,•  .'  a  court  which  has  (in  addition  tp  the  fowers  conferred  ..upon  it, 
or  upon  the  Surrogate,  by  special  provision  pf  law)  juri^iction  as  follows :  , ; 

B.  "To  adniinister  justice  in  all  m.atters,reilajting:to  the  affairs  of  de- 
cedents."   This  is  from  former  section  2472,  subd-  6,  and  omits  the  words, 

"according  to  the  pro*risions  of  the,  statutes  relating  theretq,",  ,,,  .  r  .-, 
"And,  upon  the  return  of  any  process,  to  try.and  d^tCfnpiiie,  all.questi^s, 

legal  or,  equitable,  ari^sing  between  any  or  a^U  of  the  parties  tq  any  proceeding 

or  petwcen  any  party  and.  any  other  person,  haying  any  claim  or  interest 

therein,  i  . 

yfhf^  voluntarily  appears  in  such  proceeding, 

or ,is  bj;ought  in  by  supplemental  citation.",  ,  ,  ,    , 

An|d  both  the  f pregoiag  are  qualified,  or  rather  illjiminated  by  thp  addition ' 
"as  to  any  and  all  matters  necessary  to  be  determined  in  order  to  make, 
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a  full,  equitable  and  complete  disposition  of  the  matter,  by  such  order  or 
decree  as  justice  requires." 

Here  there  is  no  uncertainty  of  language. 
"Upon  the  return  of  any  process." 
"  4  ZZ  questions,  legal  or  equitable." 
"Between  any  or  all  parties"  (original  or  secondary). 
"As  to  any  and  all  matters  necessary  to  be  determined." 
"  To  make  full,  equitable  and  complete  disposition." 

It  is  obvious  that  had  the  Clyne  case  come  up  under  this  section  the  Sur- 
rogate must  have,  at  least,  decreed  that  the  payment  by  the  a.ccountant 
on  account  of  the  mortgage  be  allowed  to  her.  If  the  mortgagee  could  be 
cited,  then  under  this  section  rieUef  could  be  awarded  between  such  mort- 
gagee and  the  accounting  party  voluntarily  appearing  as  trustee  of  the 
wife's  estate,  claiming  subrogation,  i.  e.,  full  relief  inter  personas  could 
be  given.    Query?    Could  he  have  cleared  the  record  by  his  decree? 

Neither  the  Thornbilrgh  nor  Clyne  cases  were  reversed.  They  establish 
two  rules  for  interpreting  the  new  act.  The  one  that  it  will  be  presumed 
constitutional,  the  other  that  the  immediate  context  determines  the  extent 
of  any  grant  of  new  powers. 

C.  This  leads  us  to  the  very  significant  grouping  of  the  rest  of  the  powers 
enumerated  in  §  2510  (supra). 

There  are  eight  subdivisions,  prefaced  by  the  words  "and  in  the  cases 
and  in  the  manner  prescribed  by  statute. "  These  words  had  they  been 
prefaced  to  the  earlier  paragraph  of  the  section  would  have  emasculated 
its  enabling  power.  Their  position  is  thus  decisive,  at  least  on  the  question 
of  the  legislative  intent  in  granting  the  general  powers. 

§  59.  The  attitude  of  the  courts  since  the  act  of  1914. — Before  con- 
tinuing to  enumerate  the  statutory  powers,  or  to  discuss  §  2490,  entitled 
"incidental  powers  of  the  Surrogate"  it  is  vital  to  note  how  the  Suri-ogates 
themselves  have  treated  the  new  act. 

Section  2771  of  the  new  code  chapter  provided  "nothing  in  this  chapter 
shall  repeal  .  .  .  nor  in  any  manner  affect  any  litigation,  action  or  special 
proceeding  pending  at  the  time  when  this  act  takes  effect,  and  such  pend- 
ing action  or  special  proceeding  shall  proceed  under  the  practice  estab- 
lished, the  same  as  though  not  affected  by  this  act." 

Thus  in  October,  1914,  Schulz,  Surr.,  refused  to  grant,  in  a  probate  pro- 
ceeding, brought  before  September  1,  1914,  an  application  for  a  trial  hy 
jury  of  controverted  issues  of  fact.   Matter  of  Spooner*  87  Misc.  170. 

In  the  supreme  court.  Matter  qflovinella,  88  Misc.  224,  Van  Kirk,  Surr., 
held  siniilarly  that,  in  a  probate  proceeding,  pending  before  September  1,. 
an  order  by  the  Surrogate  of  Schenectady  county,  ordering  a  jury  trial 
under  the  new  act  was  unauthorized. 

Again,  in  Matter  of  Scovill,  88  Misc.  364,  the  Surrogate  of  Livingstone 
county  declined,  in  an  accounting,  to  order  a  jury  trial,  and  proceeded  to 
determine  a  creditor's  claim,  stipulated  to  be  heard  by  the  Surrogate  under 
the  former  practice. 
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In  Matter  of  Harden,  88  Misc.  420,  Fowler,  Surr.,  paid  his  respects  to  the 
new  act  in  a  searching  opinion  dealing  with  the  new  power  to  construe  a 
will  and  the  right  to  a  jury  trial.  This  case  is  discussed  later  in  its  peculiar 
connection.  But  the  court  declined  to  act  "merely  for  the  purpose  of  re- 
moving the  doubts  of  the  parties"  and  unless  "the  necessity"  for  a  present 
construction  appeared  in  the  moving  petition.  He  observed :  "  the  temerity 
and  the  technical  inadequacy  of  the  new  legislation  under  review  is  unex- 
ampled in  the  history  of  law  making."  He  defines  the  new  power  (i.  e.,  to 
determine  the  validity,  construction,  or  effect  of  any  disppsition  of  prop- 
erty, both  real  and  personal,  contained  in  any  will)  as  involving  powers 
formerly  committed  to  courts  of  law  and  courts  of  equity. 

He  calls  the  limitations  of  the  grant  both  "obvious"  and  "inherent." 
At  p.  425,  he  says,  "  Certainly  it  cannot  confer  a  power  or  jurisdiction  on 
the  Surrogate  to  determine  the  validity  of  any  title  by  devise,  where  the 
prior  remedy  was  an  action  at  law,  or  one  in  the  nature  of  ejectment,  or  to  try 
title."  Citing  Brady  v.  McCosker,  1  N.  Y.  214;  Chipman  v.  Montgomery, 
63  id.  221;  Weed  v.  Weed, ~94t  id.  243;  Anderson  v.  Anderson,  112  id.  104, 
114;  Corky  v.  McElmeel,  149  id.  228,  236,  238;  Jones  v.  Richards,  24  Misc. 
,625;  Whitney  v.  Whitney,  63  Him,  59;  McKinley  v.  Van  Dusen,  76  id.  200. 

He  emphasized  the  lack  of  power  to  make  a  decree  that  would  have 
validity  if  the  right  to  a  jury  trial  were  not  expressly  waived,  and  held 
that  a  special  guardian  for  an  infant  party  had  no  power  to  give  a  binding 
waiver. 

In  other  words,  he  holds  that  "where  any  party  taking  under  a  will  has 
a  right  to  try  his  title  by  jury"  the  Surrogate  cannot  without  his  consent, 
i.e.,  embodied  in  a  waiver  of  that  right,  determine  the  vaUdity  of  the  testa- 
mentary disposition. 

At  any  rate,  he  holds,  he  will  not  use  the  new  power  to  decide  moot  ques- 
tions, not  leading  to  immediate  results  or  relief;  nor  will  he  substitute  his 
discretion  for  that  imposed  in  trustees  or  representatives. 

In  the  Matter  of  Wolf,  88  Misc.  433,  the  same  Surrogate  discussed  his 
power  to  determine  imder  former  §  2472a  whether  a  husband,  convicted 
of  manslaughter  (killing  his  wife  while  intending  to  kill  another)  should 
in  equity  be  debarred  from  his  right  of  succession  in  her  estate  in  distribu- 
tion. This  power  he  states  would  have  been,  but  for  the  section,  in  the 
former  court  of  chancery,  or  the  present  supreme  court. 

The  opinion  is  worthy  of  careful  study  in  its  historical  review  of  the 
authorities.  At  this  precise  point  it  is  significant  only  in  that  the  Surro- 
gate did  exercise  the  power  invoked. 

Cohalan,  Surr.,  in  Matter  of  Cunningham,  87  Misc.  172,  held  that  the 
taxation  of  costs  was  controlled  by  the  statute  in  force  at  the  time  of 
taxation,  and  that  the  limitation  in  the  act  of  1914  as  to  proceedings 
theretofore  begun  and  pending  did  not  apply.  His  reasoning  was  ap- 
proved and  followed  by  Ketcham,  Surr.,  in  Matter  of  Union  Trust  Co., 
88  Misc.  456;  citing  also  Matter  of  Greer,  N.  Y.  L.  J.,  Oct.  21,  1914.  He 
accordingly  directed  an  aUowapce  of  $600  to  a  special  guardian  under  new 
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§"2748,  refusing  to  be  influenced  by  the  doubts  expressed  in  Matter  of 
Seabury,  87  Migc:'241;  Matter  of  Stevenson,!!^.  Y/L:  J.,  Nov,  7,  1914;  Matter 
of  0' Day,  88  Misc.  m:  '  "  , 

The  doubts  expressed  in  New  York  county  were  as  to  the  power  to  direct 
payment  of  compensation  to  the  infant's  special  guardian,  beyond  statutory 
costs,  where  there  was  no  fund  to  which  the  infant  was  presently  entitled, 
i.  e.'j'td  appropriate  the  property  of  A  to  pay  B. 

'  In  Matter  of  Bovchbux,  89  Misc.  47,  Ketcham,  Surr.,  being  asked  to 
cbnstriiie  a  will  under  new  §  2615,  analyzed  the  new  power  in  an  illumi- 
nating opinion;  limited  it  by  the  provisions  of  §2510,  and  also  held 
"  all  that  he  (the  Surrogate)  takes  is  the  same  duty  which  in  a  like  case 
would  rest  upon  the  Supreme  Court.  It  is  a  fixed  theory  that  a  grant 
of  jurisdiction,  over  a  prescribed  subject-matter,  to  a  court  in  which  the 
matter  was  not  previously  ciognizable  is  inevitably  accompanied  and 
characterized  by  all  the  requirements  to  which  the  subject-matter  and 
proceedings  affecting  it  have  been  made  obedient  in  the  past."  See 
Jones  V.  Hamersley,  4  Dem.  427,  435.  He  dismissed  the  procfeieding  on  the 
express  ground  that  in  the  supreme  court  itself  it  could  not  be  maintained. 
He  Tefers  to  the  Mount  case,  185  N.  Y.  162,  167,  above  discussed,  and 
Cillefa,  Ch.  J.'s  remark  that  the  scope  of  the  equity  power  in  the  Sur- 
rogate's Court  was  larger  than  previously  resided  in  the  courts  of 
equity. 

In  Matter  of  Catlin,  89  Misc.  93,  Fowler,  Surr.,  being  invoked  to  exercise 
his  power  to  act  under  §  2615  and  to  determine  a  question  of  title  by  con- 
struing the  will  refused  to  do  so.  He  pointed  out  that  neither  the  person 
seized  nor  the  person  in  possession  was  joined;  that  no  description  of  the 
property  involved  was  given  which  would  give,  and  alone  give,  jurisdiction 
to 'a  local  court  or  a  court  m  dtce,  and  went  further  than  in  the  Harden 
case,  stipra,  'by  holding  that  a  general  guardian  had  nO  power  over  the  real 
property  of  the  infant,  further  than  concerns  the  reiits  and  profits;  .citing 
Oenet  v:  Tallmddge,  1  Johiis.  Ch.  561 ;  Pond  v.  Curtis,  7  Wend.  45,  and  said : 
"  I  doubt  if  even  a  general  guardian  can  waive  the  infant's  right  to  a  deter- 
mination! by  a  trial  by  jury  ih  respect  to  his  freehold." 

It  was  specifically  held  that  the  new  power  was  not  to  be  deemed  a  sub- 
stitute fOr  an  action  in  partition. 

§  60.  Same. — In  £t  recent  case.  Matter  of  Roberts,  2l4  N.  Y.  369,  the 
court  of  appeals  held,  under  the  former  Code,  §  2755',  that  the  Surrogate 
had  'powfer  in  a  pi-odeeding  to  sell  decedent's  realty  to  pass  on  an  equitable 
defense  to  a  creditor's  claim.  The  appellate  division,  162  App.  Div.  922, 
had  held  that  "the  relief  could  only  be  had  in  a  court  having  equitable 
jurisdiction.  This  the  Surrogate  did  not  have."  Of  this  language  Bartlett, 
Oh.  J.,  says,  at  p-  377,  "It  impKes,  if  it  does  not  assert,  that  .  .  .  the  ex- 
istence of  a,ri  equitable  defense  may  be  wholly  disregarded  because  the 
Surrogate's  Court  has  no  jurisdiction  in  equity.  Such  is  nOt  the  law,  To 
bar  the' proceeding;  however,  the  equitable  defense  must  be  one  which 
is  available  against  the  claimant,'"  i.  e.,  the  court  must  have  jurisdibtion 
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of  all  the  parties.    Under  the  wording  of  the  new  act,  this  decision  is  en- 
lightening. 

§,  61,  Historical  origins  often  determinative.^f  this  discussion  of  the 
jurisdiction  of  ithe  Surrogate  be  read  in  direct  connection  with  the  intro- 
ductory discussion  of  the  development  of  that  jwrisdiction,  it  will  be  found 
that  there  is  another  element  to  be  kept  in  mind  which  has  been  most 
ably  condensed  into  the  following  language  by  Fowler,  Suit.,  in  Matter  of 
TFor^,  76  Misc.  403,,  405: 

The  present  jurisdiction  of  the  Surrogate  while  often  said  to  be  statutory  (ilfaWer 
of  Camp,  126  N.  Y.  390;  Maltef  of  Runk,  200  id.  447)  is  sometimes  only  partly  de- 
pendent on  statute,  while  at  others  it  is  wholly  dependent.  ■  This  is  a  distinction 
often  lost,  sight  of.by  thpse,  who  deal  with  this  subject.  If  the  statu(;e  conferring 
jurisdiction  on  the  Surrogate  refers  to  an  established  and  older  probate  jurisdiction, 
which  is  not  statutory,  the  Surrogate's  jurisdiction  cannot  be  said  to  be  purely 
statutory,  and  courts  must  take  some  account  of  this  distinction.  'It  is  only  when 
'  a  statute  is  the  exclusive  and  original  source  of  the  jurisdiction  that  a-  court  is 
statutory  in  the  true  legal  sense.  The  eommonTlaw  jurisdiction  of  the  supreme 
court,  for  example,:  is  given  priiaarily  by  the  constitution  of  the  state;  it  is,  in  other 
words,  organic  or  recognized  by  the  fundamental  law  of  the  state.  Nevertheless 
much  of  the  jurisdiction  itself  is  derivative  or  historical,  although  the  immediate 
source  is  the  constitution  Of  government.  Anyone  famiUar  with  this  topic  recog- 
nizes that  th&  jurisdiction  of  the  fundamental  commOn-law  courts  was  transferred 
to  the  supreme  court,  and  without  that  the  jurisdiction  of  the  supreme  court 
would,  be.very  different  from  what  it  is.: ,  What  is  recognized  as  true  in  the  instance 
of  the  supreme  court,  which  is  the  great  general  court  of  original  jurisdiction  in  this 
state,  is  equally  true  of  the,  courts  of  the  Surrogates.  The  immediate  source  of 
the  jurisdiction  of  the  courts  of  the  Surrogates  is,  of 'course,  the  statutes  6(  the  state; 
but  whenever  a  statute  confers  an  histOnoA  and  Teady-made  jurisdictidn-  vf  other 
ages  and  other  places,  the  real  source  of  the  jurisdiction  is  then  historical,  and  due 
reference  must  be  made  to  this  fact  or  error,  sometimes  grave,  ensu^.,  Salmond's 
critical  work  on  jurisdiction  takes  great  note  of  this  distinction  in  its  compendium 
of  legal  sources,  although  not  specially  in  reference  to,  the  subject  of  jurisdiction. 
But  the  application  of  the  distinction  concerning  sources  Of  law  is  apparent,  in 
any  discussion  of  the  origins  of  jurisdictions. 

When  general  probate  jurisdiction  is  conferred  oh  Surrogates  by  statute,-without 
any  definition  whatever  of  probate  jurisdiction,  it,  is  necessary  toihave  recourse  to 
the  meaning  of  these  terms  in  the  system  of  l^,w  which  by  constitutional  reservation 
has  been  made  the  fundamental  law  of  this  state.  By  siich  reference  it  becomes 
apparent  that  the  real  source  Of  tte  probate  jvirKdictiori,  in  fact,'  is  historical,  al- 
though the  real  source  is  often  treated  as  deistitute  of  legal  recognition  because  in 
terms  it  is  conferred  by  a  statute  which  is  only  the  more  immediate  authority  for 
the  jurisdiction.  One  of  the  most  important.of  inecjliums'for  the!' transfer  of  the 
common  law  of  an  older-  state  to  a  newer  political  d^endeney  is  the  translation  of 
established  jurisdictions  to  the  officers  of  ttie  new  government.  Wheii  such  a 
jurisdiction  is  transferred,  it  carries  with  it  a  great  body  of  applicable  law.  Had 
the  original  commissions  to  probate  officers  of  New  York  exjiressed,  for  example, 
that  they  were  to  have  the  jurisdiction  of  the  Roman  praetor,'  instead  of  the  juris- 
diction of  the  delegsite  of  the  Ordinary  of  ,the  Ecclesiastical  Courts  of  England,, how 
_.  ,  idif^erent  would  fee,  the  existing  law  felatiye  to  judicial  powers  and  jurisdiction  in 
probfite  proceedings.  .  .  .      _ 

Biit  while  some  branches  of  the  Surrogate's  jurisdiction  are  only  indirectly  de- 
pendent oh  modem  staitutes,  a  large  comer  Of  the  existing  jurisdiction  of  the  Surro- 
gates, as  already  pointed  out,  is  wholly  statutory,,  and  there  the^  statute  must  be 
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followed  with  great  precision,  or  the  proceedings,  like  all  statutory  proceedings  in 
courts  of  first  instance,  are  coram  rum  judice. 

§  62.  Conclusion.-^-From  this  summary  review  it  is  safe  to  conclude 
that  the  Surrogate's  Court  has  a  jurisdiction  purposely  undefined  by  the 
constitution,  but  left  expressly  for  statutory  definition  and  capable  of 
enlargement.  That  it  has  been  repeatedly  enlarged,  and  that  in  the  direc- 
tion of  the  enjoyment  of  equity  powers.  That  nevertheless,  it  has  not, 
and  cannot,  save  by  constitutional  amendment,  become  a  court  of  general 
jurisdiction,  but  remains  a  statutory  court  in  respect  of  all  its  powers, 
express,  general,  limited,  exclusive,  concurrent,  whatever  they  may  be. 

That,  when  it  is  endowed  with  powers  formerly  residing  in  a  court  of 
general  jurisdiction,  it  must  exercise  them  in  the  cases  and  in  the  manner 
such  court  would  have  exercised  them;  except  where  the  cases  or  manner 
are  specified  in  the  enabling  act, 

§  63.  Incidental  powers. — The  Revised  Statutes,  as  originally  adopted 
and  taking  effect  in  1830,  after  conferring  specified  powers  upon  the  Surro- 
gates, declared  (2  R.  S.  221,  §  1,  last  clause)  that  the  powers  thus  con- 
ferred should  be  exercised  in  the  cases  and  in  the  manner  prescribed  by 
the  statutes  of  this  State,  adding,  "and  in  no  other;  and  no  Surrogate  shall, 
under  pretext  of  incidental  power  or  constructive  authority,  exercise  any 
jurisdiction  whatever,  not  expressly  given  by  some  statute  of  this  State." 
This  restriction  gave  rise  to  much  difiiculty,  and  seriously  embarrassed  the 
due  exercise  of  the  functions  of  these  courts,  and  was  consequently  re- 
pealed in  1837.  Laws  1837,  chap.  460,  §  71.  In  the  language  of  Chancellor 
Walworth,  Pew  v.  Hastings,  1  Barb.  Ch.  452,  "it  was  found  that  the  exer- 
cise of  certain  incidental  powers  by  courts,  was  absolutely  essential  to  the 
due  administration  of  justice,  and  that  the  revisers  and  the  Legislature 
had  not,  by  their  care  and  forethought,  been  able  to  take  the  case  of  these 
Surrogates'  Courtp  out  of  the  operation  of  the  general  rule." 

The  effect  of  this  repeal  of  the  restrictive  clause  was,  of  course,  to  restore 
to  these  courts  substantially  the  same  powers  which  they  possessed  before 
the  enactment  of  the  Revised '  Statutes,  except  so  far  as  they  had  been 
meanwhile  specifically  restricted  by  statute,  and  thus  to  restore  to  them 
such  powers  as  were  incidental  and  necessary  to  a  proper  discharge  of  the 
functions  of  the  court.  Sipperly  v.  Baucus,  24  N.  Y.  46;  Brick's  Estate, 
15  Abb.  Pr.  12;  Dohhe  v.  McClaran,  41  Barb.  491;  Campbell  v.  Thatcher, 
54  id.  382;  Pew  v.  Hastings,  supra.  The  powers  which  Surrogates'  Courts 
possessed  before  the  eiiactment  of  the  Revised  Statutes,  and  which  were 
continvied  by  the  provisions  of  2  R.  S.  220,  §  1,  as  amended  by  Laws  1837, 
p.  536,  chap.  460,  §  71,  were  as  follows:  (1)  To  take  proof  of  the  Execution 
of  wills,  and  to  admit  them  to  probate.  (2)  To  grant  letters  testamentary 
and  of  administration.  (3)  To  swear  executors  or  administrators  to  the 
truth  of  the  inventories  and  accounts  exhibited  by  them,  (4)  To  call  ad- 
ministrators to  account;  to  decree  the  just  and  equal  order  of  distribution 
after  the  payment  of  debts  and  expenses;  to  compel  administrators  to 
observe  and  pay  the  same;  and  to  enforce  it  by  execution  against  the 
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person.  (5)  To  hear  and  determine  any  cause  touching  a  legacy  or  bequest 
in  any  will;  to  decree  the  payment  of  it,  and  to  enforce  it  by  execution 
against  the  person.  (6)  To  order  the  admeasurement  of  dower,  upon  the 
application  of  the  widow,  of  any  heir,  or  of  the  guardian  of  a  minor.  (7)  To 
order  the  sale  of  real  estate  for  the  payment  of  debts,  when  the  personal 
estate  was  insufficient,  and  when  the  real  estate  proved  insufficient,  to  di- 
vide the  proceeds,  after  the  payment  of  expenses,  proportionally  among 
creditors;  to  confirm  all  such  sales,  and  direct  conveyances  to  be  made  by 
executors  or  administrators,  and  to  order  the  mortgaging  or  leasing  of  the 
real  estate  of  any  testator  or  intestate  for  the  same  purpose,  where  infants 
are  interested.  (8)  To  appoint  guardians  for  infants,  as  the  chancellor 
might,  do.  (9)  To  record  all  wills  proved  before  them,  with  the  proofs 
thereof,  letters  testamentary  and  of  administration  granted  by  them  with 
all  things  concerning  the  same,  or  ordets  or  decrees  made  by  them  for  the 
sale  of  real  estate,  and  all  instruments,  writings,  or  documents  of  a  like 
nature,  left  unrecorded  by  their  predecessors,  and  to  complete  the 
unfimshed  business  of  their  predecessors.  (10)  To  institute  inquiry  respect- 
ing the  personal  estate  of  intestates,  not  delivered  to  the  pubUc  adminis- 
trator, nor  accounted  for  lawfully  by  persons  into  whose  hands  it  was  sup- 
posed to  have  fallen.  (11)  They  had  authority  to  compel  the  attendance 
of  witnesses,  the  production  of  wills,  documents,  or  writings,  and,  for  dis- 
obedience in  such  cases,  to  commit  the  party  offending  for  contempt;  and, 
lastly,  in  all  matters  submitted  to  their  cognizance,  they  were  authorized 
to  proceed  according  to  the  course  of  the  court  having,  by  the^  common  law,  juris- 
diction of  such  matters,  except  so  far  as  they  were  restricted  by  statute; 
and  they  had  such  incidental  powers  as  were  necessary  to  carry  those  which 
were  riecessary  into  effect.  (Brick's  Estate,  15  Abb.  Pr.  12.)  The  foregoing 
enumeration  was  substantially  superseded  by  the  express  provisions  of  the 
statute  conferring  or  preserving  most  of  these  and  also  additional  powers. 
See  Code  Civ.  Proc,  particularly  former  §§  2472,  2481,  2538,  and  3347. 
Clause  (11)  was  partly  embodied  in  Code  Civ.  Proc,  former  §  2481,  subd. 
11,  but  with  some  material  modifications. 

The  principle  of  the  inherent  necessity  of  incidental  power  had  been 
asserted,  not  only  with  respect  to  incidental  powers,  such  as  inhere  by 
reason  of  necessity  in  the  exercise  of  the  judicial  function,  but  also  with 
respect  to  matters  of  jurisdiction,  to  supply  a  casus  omissus  in  those  provi- 
sions of  the  statute  which  attempt  to  enumerate,  or  define  in  detail,  the 
genetal  jurisdiction  over  estates.  Thus,  it  was  held  that  the  provisions 
of  the  former  statute  (2  R.  S.  73,  §  23),  declaring  that  the  surrogate  of  each 
county  shall  have  sole  exclusive  power,  within  his  county,  to  grant  ad- 
ministration in  specified  cases,  was  not  to  be  regarded  as  covering  all  the 
cases  in  which  he  might  grant  administration;  and,  in  a  case  within  the 
general  principle  of  i jurisdiction,  he  should  not  decline  to  exercise  that 
jurisdiction  because  the  mode  was  not  prescribed  by  the  statute.  Kohler 
V.  Kridpp,  1  Bradf .  241.  And  see  Campbell  v.  Logan,  2  id.  90.  The  decision 
in  Kohler  V.  Knapp  seems  to  border  closely' upon  judicial  legislation;  but 
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th^  necessity  for  so  liberal  a  ruling,  in  respect  to  the  provision  construed 
ill  that  case,  was  removed  by  the  phraseology  of  Code  Civl  Proc,  foriner 
§  2476,  which  remedied  a  notable  defect  in  the  origiiial  statute. 

The  Code  of  Civil  Procedure  as  well  as  the  new  act  of  1914,  however, 
both  drew  a  new  statutdry  distinction. 

We  have  already  noted  the  distinction  between  the  "genei-al"  powers 
given  in  §  2510  and  the  powers  given  in  the  eight  subdivisions  of  tha,t 
section  which  are  preceded  by  the  words  "and  in  the' cases  and  inthe 
manner  prescribed  by  statute."  '  ' 

yVe  have  in  new  §  2490  a  rephrasing  of  former  §  2481  entitled  "  Incidental 
powers  of  the  Surrogate."   It  reads  as  follows :  ■ :  ;     ; 

§2490.    Incidental  powers  ^  the  surrogate.  '  :'.•  :    ,      i.  ■■  ' 

A  surrogate,  in  or  out  of  court,  as  the  case  reqvjitgs,  has  power:    . : , ;  .  i ,  i ,  j  i  „ 

i :    1 1.  To  i^ue  citations  and  other  process  authorizefi  by  law  to  parties,  ip  ai)y, matter; 

,  within  the  jurisdiction  of  his  court;  and,  in  a  case  prespribed  by  law,  to  compel  the 
attendance  of  a  par^y.  'i  i-    .  '^.         i.   ^ 

2.  To  adjourn,'  frdm  time  to  time,  a  hearinig  or  other  proceeding  in  Ms  couft'j 
and  where  all  persons  who  are  necessary  parties  have  not  been  cited  or  ndtifiedj 
and  citation  or  notice  has  not  been  waived  by  appearance  or  otherwise,,  it,  is  his 
duty,  before  proceeding  further,  so  to  adjoiu-n  the  same,  and  toi^^ue,a  supplementf|l 

:  citation,  or  require  the  petitioner  to  give  an  additional,  notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena  requiring  the  attendance  of 
a  witness,  or  of  a  persbn,  residing  or  being  in  any  part  of  the  stite,  for  examination 
as  to  any  matter  or  subject  about  which  it  is  necessary  or  proper  fori  the  surrogate 
to  inquire  in  order  that  he  may  properly  perform  any  duty  imposed  upon  him  by  law} 
or  a  subpoena  duce?  tecum  requiring  such  attendajnce  and  the  production  of  ^  bool^ 
or  paper  material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin  by  order,  an  executor,  administrator^  testainentary  trustee  or 
guardian  j  to  whom  a  citation  or  other  process  has  been  duly  issued  from  his  court, 
from  actiiig  as  such  until  the  further  order  of  the  court.  i, 

5.  To  require,  by  order,  an  executor,  administrator,  testamentary ,  trustee,  or 
guardian  subject  to  the  iurisdiction  of  his  court,  to  pprform  any  duty  imposed  upon 
him  by  statute,  or  by  the  surrogate's  court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a  former  time,  a  decree 
or  order  of  his  court;  or  to  grant  a  new  trial  or  a  new  hearing  for  fraiid;  newly  dis- 
covered evidence,  .clerical  error,  or  other  sufficient  cause;  The  powers  '  conferred 
by  this  subdivision  must  be  exercised  only  in  a  like  case,  and  in;the,same  manner, 
as  a  court  of  record  and  of  general  jurisdiction , exercises  the  same  powers. 

:  ,  ,,7., To  punish  any  person  for  a  contempt  qf  his  court,- civil  or  criminal,  in  any 
case  where  it  is  expressly  prescribed  by  law  thjit  a  court  of  record  iiiay  punish  a 
person  for  a  similar  contempt,  and  in  like  manner. 

'8.  Subject  to  the  provisioiis  of  law  relating  to  the  disqualification  of  a,  judge  in 

certain  cases",  to  complete  any  unfinished  bu^nesS  pending  before  hi^  predecessor 

in  tiie  office,  including  proofs,  accountings  and  examinations. 

,  ;     i '  9.  To  complete  and  certify  and  sign  in  his  own  name,  adding  to  his  signature 

1 1  the  date  of  so  doing,  all  records  or  papers  left  uncompleted  or  unsigned  by  any  of 

his  predecessors.  ' 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his  court;  or  other  papers 
remaining  therein.  ■  ;        i 

11.  With  respect  to  any  matter  not  expressly  provided  for  i^.the  for^ping  sub- 
,  divi^pns.  of  this  peptifln,  to  proceed,  in  all  ma.tters  subject  to  the  cognizance  of  hia 

court,  according  to  the  course  and  practice  of  a  court  having  by  the  common  law 
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jurisdiction  of  such  matters,  except  as  otherwise  prescribed  by  statute;  and  to 
exercise  such  incidental  powers  as  are  necessary  to  carry  into  effect  the  powers 
expressly  conferred.  ,  .,  ■  i,,  ,r 

12.  A  surrogate  has  power  to  administer, oaths,  to  take  affidavits  and  the  proof 
and  acknowledgment  of  deeds  and  all  other  instruments  in  writing,  and  certify 
the  same  with  the  same  force  and  effiect  as  if  taken  and  certified  by  a  county  judge; 
and  in  any  proceeding  of  which  he  has  jurisdiction,  he  may  administer  oaths,  take 
affidavits,  testimony  and' depositions,  and  certify  the  same  at  any  placfi' within  the 
state  of  New  York,  with  the  same  force  and  effect  as  if  taken  in  his  county. 

Former  §  2481  of  this  Code.  From  2  R.  S.  221  (Part  3,'c.  2,  tit.  ,1),  §§6,  11;  L. 
1837,  c.  460,  §§  9,  61;  L.  1870,  c.  74,  §  2;  U.,  cl  359,  §  1;  See  L'.  1871,  c.  424,  §  2; 
L.  1874,  c.  9;  L.  1909,  cc.  65  and  510,  §  1.  '•' 

,      ■ .    .  ■  .  ,,'',■■•-,/  •     •>■     (iis.    ,    .,    . 

Subdivision,  11  contains  the  n^st  significant  grant  of  incidental  power, 
"to  exercise  such  incidental  powers  as  are  necessary  to  carry  into  effect  the. 
powers  expressly  conferred."  These '  §§-25,10  and  ,2490.  were,  inte?ided  to 
make  the  jurisdiction  of;  the  Surrogates': ;  Courts  effectual  to  th,e  ','full„ 
equitable  and  complete  disposition"  of  "all  niatjters. relating  to  the,  affairs 
of  decedents."  ;,  ;    ;         ,  i,.  ; 

We  only  remark,  in  passing  that  if,, to  that,  epd,  in  any  proceeding  Ltti 
which  trial  of  jury  is  a  matter  of  right,  it  be  accorded  under  §  2538,  ,and, 
the  persons  interested  in  the  question  to  be, .determined  are,, or  can  be 
brought,  before, the  court  under  i§j2511,.  the  court  .will  become  an  authori- 
tative tribunal  and  its  decrees  will  a,ttain,  the, conclusiveness  which  it 
has  long  been  the  object  of  thq  people,  to,  secure.,  lA  broad. hberal  in* 
terpretation  of  these  four  sections,  and  an  assertion  of  ■.  power  ]tq ;  try 
issues,  even  i amounting  to  those  in  ejectment  or  partition,  would  more 
speedily  settle  estates,  would  be  binding  qnthe  parties,  and  wpuU  quiet, 
litigation  in  other  forums,  the  relief  of,  which  has  been  prominent  as  an, 
element-in  the  legislative  purpose  and;  intent.  i,,,;  ,;  ;. 
,  §  64.  The  provisions  of  the  constitution. — Article  VI,  §  15.  Surrogates" 
Courts;  Surrogates,  their  power  and  jurisdiction;  vacancies.  , 

The  existing  Surrogates'  Courts  are  (iontinued,  and  the  Surrogates 'now  in  office 
shall  hold  their  offices  until  the  expiration  of  their  terms.' ;  Their  successors  shall 
be  chosen  by  the  electors  of  their,  representative  counties,,  and  ;thei.r  .terms  of  offioe!^, 
shall,  be  six,  years,-  except  in  ^^he  county  .of  New  York,  ^here  they  shall  continue 
to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts  "shall  nave  tjie  jurisdiction, 
and  powers  which  the  Surrogates  and  existing  Surrogates'  Courts  no^  possess,  until 
otherwise  provided  by  the  legislature.  The  co'unty  judge  shall  be^  Stirrogate  of  his 
county, 'except  where  a  separate  Surrogate  has  been  or  shall' be  elected.  ■  In  counties 
,  having  a  population, exceeding, forty  thousand,  wherein  therp.is  no  separate  Surro- 
gate, thfe  legislature  may  provide  for  the  election  of  a  separate  officer  to  Jje  Surro- 
gate, whosp  term  of  office  shall  be  six  years.  When  the  Surrogate  shall  be  elected 
as  a  separate  officer,  bis  salary  shall  be  established  by  law,  payable  out  of  the  county 
trbasury.'  No  county  judge  or  Surrogate  shall  hbld  Office' longer  than  until  and  in- 
cluding the  last  day  of  December  next  after  he  shall  be  seventy  years  of  age.  -  Var 
cancies  occurring  in  the  office  of  county  judge  or  Surrogate  shgJl; be  filled  in. the  same 
manner  as  like  vacancies  occurring  in  ,the  supreme  court,  ,  TJh^e  compensation  of 
any  county  judge  or  Surrogate  shall  not  be  increased  or  diminished  during  his  term 
of  office.  For  the  relief  of  Suryogaties'  Courts 'the' legislature '  may  confer  upon  the 
''     sii^rerhe  court  in  any  county  having  a  population  exceeding  four  hundred  thousand. 
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the  powers  and  jurisdiction  of  Sun"ogales,  with  authority  to  tiy  isau,es  (jf^fofit  by 
juiy  in  probate,  cases,    7d.,  §  15.,,, 

When  we  say  a  court  is  a  eonstitutionaj  court  we  mean  that  the  Legisla- 
ture may  not  abolish  the  court.  People  v.  Carr,  86  N.  Y.  512^  If  the  con- 
stitution define  its  powers,  they  may  not  be  enlarged  by  the  Legislature. 

If  it  merely  describe  its  powers  as  subject  to  legislativje  control,  there 
the  Legislature  may  "otherwise''  provide,  by  enlargement  or  restriction. 

These  assertions  are  illuminated  by  Lewkowicz  v.  Queen  Aeroplane  Co., 
207  N.  Y.  290,  holding  upconstitutionall  Laws  1911,  chap.  569,  which  at- 
tempted to  enlarge  the  jurisdiction;  of  the  city  court  of  New  York  from 
$2,000  to  $5,000,  that  is,  in  excess  of  the  limit  of  the  county  courts'  jurisdic- 
tion, expressly  set  end  in  the  constitution  as  a  jurisdictional  'limitation. 
See  Const.,  Art.  VI,  §§  14,  18. 

§  65.  Powers  specially  conferred  by  statute. — In  order  to  the  fuller 
comprehension  of' the  eight  subdivisions  of  §  2510,  "in  the  cases  prescribed 
by  statute"  we  take  into  accourit: 

a.  The  various  specific  subjects  over  which  the  court  exercises  jurisdic- 
tions under  Chapter  XVIII,  which  are  discussed  below,  in  appropriate 
context. 

b.  Additional  statutory  powers. 

AmOng  the  powers  specially  conferred  by  statute  referred  to  in  former 
§  2472,  was  the  power  to  administer  oaths  a;nd  take^  acknowledgments. 
This  was  given  by  Laws  1900;  chap.  510,  §  1.  It  is  now  embodied  as 
subd.  12,  «Mpra,  in  §  2490.  >  ' 

He  may  also  direct  an  executor  or  administrator,  having  letters  from  his 
court  to  become  a  "consenting  creditor,"  in  proceedings  to  discharge  an 
insolvent  from  his  debts.  Code  Civ.  Proc,  former  §  2153.  Now  covered 
by  §  54  of  the  Debtor  and  Creditor  Law,  q:  v.  See  Matter  of  P.  Sherryd, 
2  Paige,  602,  "where  the  chancellor  held,  prior  to  the  statute,  he  h^d  no 
power  to  permit  a  trustee  to  petition  for  such  discharge. 

He  hap  also  concurrent  jurisdiction  with,  the  county  courts  in  adoption 
proceedings,  under  the  Domestic  Relations  Law.  Laws  1896,  chap.  272, 
§§  60-68.  These  proceedings  are  simple,  and  fall  under  two  general  heads: 
"Voluntary  adoption"  and  "Adoption  from  charitable  institutions." 
Both  proceedings  are  cognizable  before  a  Surrogate.    See  post. 

JurisdicjiioP  is  also  given,  by  the  Tax  Lawj  chap.  24  of  the  General  Laws 
(Laws  1896,  chap.  908),  art.  X,  over  taxable  transfers.  See  part  VI,  chap.  V, 
poMi'  He  may  determine  what  is  taxaible;  the  amoimt  of  the  tax,  and  its 
colliection. 

A  Surrogate  has  also  power  to  give  leave  to  issue  execution  against  an 
executoi^  or  administrjator  in  his  representative  capaicity,  upon  a  judgment 
for  a  sum  of  money.  In  fact  no  such  execution  can  issue  without  such 
permission  by  order  of  the  Surrogate  from  whose  court  the  letters  issued 
specifying  the  sum  to  be  collected,  and  indorsed  with  a  direction  to  collect 
t^atsum.    Code  Civ.  Proc,  §§  1825  e<  seg.    See  post. 

He  may  also  authorize  an  executor  or  administrator  to  prefer  certain 
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debts  (see  Code  Civ.  Proc,  §  2682,  see  post),  and  to  compromise  or  com- 
pound claims,  on  application,  for  gpod  and  sufficient  cause.    Id.,  §  2683. 

He  may  decree  payment  by  an  executor  or  administrator  personally  of 
an  amount  equal  to  the  value  of  exempt  property  negligently  omitted  to 
be  set  apart  by  him  ioi  a  surviving  husband,  Wife  or  child  as  prescribed  by 
law,  or  equal  to  the  amount  of  injury  thereto  in  proper  case.  See  Code 
Civ.  Proc,  §§  2671  and  2735,  see  post. 

He  has  power  in  certain  cases  to  receive  surplus  moneys  and  distribute 
the  same.    See  Matter  of  Gedney,  30  Misc.  18.    Code  Civ.  Proc,  §  2699. 

He  may,  under  ^  1380  of  the  Code,  q.  v.,  make  a  decree  granting  leave 
to  issue  ah  execution  ag3,inst  the  property  of-a  deceased  judgment  debtor 
on  whose  estate  he  may  have  granted  letters.  See  §  1381  as  to  procedure  in 
securing  such  decree.  With  this  general  survey  of  the  extent  of  a  Surro- 
gate's jiiirisdiction,  we  pass  to  the  examination  of  the  nature  of  that  juris- 
diction. 

The  jurisdiction  to  admeasure  dower,  formerly  enjoyed,  has  beeii  taken 
away,  and  can  now  only  be  invoked  in  a  civil  action  vmder  Code  Civ.  Proci 
§§  1596-1625.  ' 

§  66.  Nature  of  jurisdiction — ^The  jurisdiction  of  a  Surrogate's  Cbuit 
may  be 

I.  Exclusive  of  all  other  courts. 
II.  Exclusive  of  other  Surrogates'  Courts. 

III.  Concurrent  with  other  courts. 

§  67.  Exclusive  jurisdiction  is  vested  in  Surrogates'  Courts  in  the  State 
of  New  York,  over  the  probate  of  wills  and  the  issuance  of  letters  testa- 
mentary or  letters  of  administration.  See  Delabarre  v.  McAlpin,  71  App. 
Div.  591.  Note  hereafter  "action  to  establish  a  will,"  and  2  R.  S.  126, 
§  46;  Burger  V.  Hill,  1  Bradford,  360,  371.  See  1  R.  S.  of  1813,  365,  §  7, 
as  to  probate  prior  to  Revised  Statutes;  Brick's  Estate,  15  Abb.  Pr.  12,  for 
historical  sketch  of  jurisdiction  of  Surrogates  and  their  courts. 

This  matter  is  fully  covered  in  Matter  of  Connell,  75  Misc.  574,  where 
Fowler,  Siirr.,  observes  (in  part)  as  follows: 

"Neither  a  court  of  law  nor  a  court  of  equity  has  any  authority  to  lo6k 
at  a  testamentary  instrument  disposing  of  personal  estate,  unless  it  has 
been  first  admitted  to  probate.  In  this  department  the  jurisdictibh  of 
the  courts  of  the  Surrogates  is  exclusive  (Anderson  v.  AnM^rsoh,  il2  N.  Y. 
104,  llS;  Matter  of  Will  of  Kettiim,  50  N.  Y.  298;  Vanderpoelv.  Van  Valken- 
burgh,  6  N.  Y.  190,  198;  Sfdne  v.  Forsyth,  2  Doug.  707,  cited  in  Tdtnallv. 
Hankey,  2  Moore,  P.  C.  C.  351;  Alien  y.  McPherson,  Ho.  of  Lords,  1  CI.  & 
Fin.  207;  see  note  to  2  Lee,  541),  and  the  sentence  is  binding  on  all  dther 
courts  until  reversed  (Herstv.  Beach,  5  Madd.  351;  Matter  of 'Carter,  N.  Y. 
L.  J.,  October  23,  1911)." 

And  again  at  p.  579  in  view  of  the  plea  in  that  case  that  a  siit)reme  court 
judgment  "finding  intestacy  was-a  bai-,"  he  says: 

Whether  the  fact  that  wUls  of  real  property  are  now  the  subject  of  probate,,  and 
yet  that  the  devise  before  probate  may  be  adjudicated  void  by  a  court  of  law,  altera 


.7,0  surrogates'  courts  §  68 

what  I  conceive  to  be, the  old  rule,  that  the  Sjurrogate  cannot  ordinarily  consider, a 
plea  of  estoppel  by  record  in  a  proce^ing  for.  probate,  ip  the  doubt  in  this  cause. 
Yet  the  SehtenCe  of  the  Surrogate  in  a;  pi'oceeding  for  probite  of  a  will  containing  a 
'  devise  goes  only  to  the  due  execution  of  the  script  or  factum  of  the  will,  and  it  can 
never  determine  the  validity  of  the  devise  itself,  at  least, until  some  constitutional 
'  statute. to  that  end  shajl  ao  authpjn^e  the  Surrogate  (Anderson  v.  Avder^on,^  112  N.  Y, 
p.  115;  [former]  sees,  2623  and  2624,  Code  Civ.  Proc.)  The  judgment  of  a  court  of 
law  on  the  validity  or  invalidity  of  a  devise,  and  the  sentence  of  a  surrogate,  sitting  as 
a  probate  judge,  that  the  script  propounded  containing  such  devise  is  or  iS  not  a  last 
'  will  dhd  testamelit,  have  few  pointsLof  resemblance.  A  devise  in  a  will  may  be  void 
and  yet  thewill  itself  be  a  vAlid  testamentary  act.  Such  judgments  operate  on  diffra-- 
ent  subject-matters,  and  the, spheres  of,  judicial,  actiop,  are  entirely  different  in  the 
different  tribunals.  {MqUer  p/  WiUof  Merriam,  136  N.  Y.  58,  60;  Matter  of  De  Witt, 
113  App.  biv.  7^0;  Anderson  v.  Anderson,  112  N.  Y.  104;  Bailey  v.  Stewart,  2  Redf. 
212,'23^;  JWa<i!^6/Mciattsfe?i;  1  iSicker,  79).  , 

_j!;^}io§,e,provisipi3igpf,,tii€|C!oj3e,,§,§,  1861-1864,  uncjer  which  an^etion  may- 
be brought  to  estabUsh  a  will,  constitute  an  exception  to  the  general,  jrule, 
th,at,wills,are  prp.ve^  by  and  letlters  issued  pursuant  to  a  decree  of  a  Sur- 
rogate's,Cpmr,t,  only.  ,,,  ,,,,,,  ,    I      ,   ,    ,  ,     .   .;  ,       ,      ,,   .     , 

The  exception  is,  however,  rather  apparent  than  real.  For  in  those 
ea^es^wherg.aiij^etigrij.ltOvPStajbJi^ha  will  is,ftlla^pd, by  tl^e  Code Jsee, also 
Bevised  Statutes  (2d  ed.),  2  R.  S.,  §§  67-68],  the  judgihent  of  the  court,  in 
which  the  action  is  brought  must  be  supplemented  by  the, action  of  the 
Surrogate.  He  must  record  ini,hi^  office  an  exemplified  copy  qf  the  judg- 
ment; after  which  recording  letters  testa,nientary,  or  letters  of  adnainistra- 
tjpn  jvitli  the  wilj,annexpd«  areJqsped|frpm,tlie.Surroga,te',s,  Court,  as-if  the 
j\idgnieijt  of ;the  ,o|j^er  cpu,rt  were  thie  v^ry  decree  pfi  the  Surrogate.  The 
lpjl;ters,  issue, in  lihp  samemanner,  ^iid  ,wi,t|hL  lik,€|ieff(Bct,  as  upon  a  will  duly 
prpyed; in  the  Surrogate's. Court., , .(^qdp  Ci;\f.  Proc,  §  1863.  The  Surrogate 
must  (Code  Civ.  Proc,  ,§  1864)  recprdithe  ^i^l,,  and  issue  liters  thereupon, 
bw1t  the  court  u^dejr  whose  judgment  he  has  to  act  cannot ^o  so. 

Sections  1865, and  1866, covering  respectively  proof  of  Ipslj  wijlp  in  certain 
ca^es ,  and  ,an  action;  to  ,det,ewjpe  validity,  construction  pr  effect,  under 
our  laws,  of  a  testamentary  disppsijtipn,  pf.  New  York  realty,  are  in  the 
saipe ,  category,  of  apparent  epfpeptipn^, I ,, 

,Subject,:tPi  these  ^pp3,rei),t.  e^cep;tipii^  the.  Surrogate's,  jurisdiction  over 
probates  is  ;exclusive* ,    .,,  ,    ,      i  ,  ,;. 

/§  68.  Limits  of  this  exclusive  jurisdiction.— But  as  all  his  jurisdi,ctipn 
is,^>lipjit'i^(JjOW,  .spthiseixclusive  jij.ri^|3iction  is  limited.  It  may  depend 
upon,3;p41ti?i9Qpditifwpd  by:  1.  Mpd.e  of  execution;  2.  Place  pf  execution; 
3,.  Residei^GEs.ptl^e^ta^or;  4.  Locus  (or  situs)  Qf^pr<^eEty,wille(i.- 

§  68a.  MiOdSipf  execi;tion,7TT-S,^rroga,tes  may,  grant  probate  of  wills, 

f(ay  When  ,expcu^tif4i?^;prescribg^  by, the  laws  of  the  State,  whether  they 
be  wills  of  real  or  personal  property.  i  ,  ,     : 

.0).  41^o,ffi^ls.of,pers,opaLpropertyj  executed,  in  other  States,  or  in  Canada 
or  in  Great  Britain  or  Ireland,  apipre^cjribed  l?y,,  their  respective  la,^?^, 

(c)  Also  wills  of  personal  property  of  non-residents,  executed  according 
ip  the  law  of  testator's  residence. 
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,  This  appears  (a)  from  the  Dpcedents'  Estates.  Law,  §§23-25,  forinerly 
§  2611  of  the  Code.  .;     ,  .  ; 

§  69.  Same;  other  excejptional  jurisdiction  as  to  probate  of  wills. — 
Generally,  therefore,  the  Surroga.te's  Court  possesses  jurisdiction,  exclusive 
Qf  every  other  court  within  the  State,  to  grant  probate  of  wills  and  issue 
letters  thereupon;  The  Surrogate  must,  upon  an  application  for  probate, 
determine  all  questions  of  fraud,  imposition,  undue  influence,  mistake,  and 
other  circumstances'  relating  to  the  factum  of  the  instrument  propounded; 
and,  in  general,  mistakes  and  variances  between  the  will,  as  prepared,  and 
instructions  for  lireparing  it,  can  be  reformed  only  by  him.  Burger  v.  Hill, 
1  Bradf.  360.  See  Yjieeland  v.  McClelland,  id.  393.  Before  the  Revised  Stat- 
utes of  1830,  probate  of  "wills  of  real  property  could  be  had  only  in  the 
supreme  court  Oir  county  common  pleas.  For  the  statute  regulating  proof 
of  wills  of  real  property  before  the  R.  S.,  see  1  R.  L.  of  1813,  365,  §  7,  and 
Chapter  I,  ante.  But  those  statutes  conferred  jurisdiction  to  take  pro- 
bate of  such  wills,  (not  lost  or  destroyed)  upon  Surrogates'  Courts.  2  R.  S. 
58,  59.  ■  Until  1870,  lost  or  destroyed  wills,  whether  of  real  or  personal 
estate,  could  not  be  proved  in  these  courts.  Bulkley  v.  Redmond,  2  Bradf. 
2S1;  Hook  V.  Pratt,  8  Hun,  102.  T?he  remedy  was  by  a  proceeding  in  the 
supreme  cpurt,  under  the  statute.  2R.  S.,67,  §63.  In  that  year,  the 
Surrogate  of  New  York  county  was  authorized  to  admit  to  probate  a  lost 
or  ^destroyed  will  qf  real  or  personal  estate,  Lays^s,  1870,  chap.  359,  §8, 
a,nd  the. Code  of  OiyiLPrpcedure  extends  this  power  to  all  Surrogates. 
Code  Civ.  Proc.,  §26:13,  f9rmeriy§  2621. 
,  jTbe  provisions  of  the  Decedents'  !^states  La,w  are: 

'  §  2S.  A  will  of  real  or  personal  property,  executed  as  prescribed  by  the  laws 

of  the,  stat^,  or  a  will  of  personal  property  executed  without  the  state,  and  within 
the  United  States^  the.dpraimon  of  Canada,  or  the  kingdom  of  .Great  Britain  and 
Ireland,  as  prescribed  by  the,  laws,  of  the  state  or  country  where  it  is  or  was  exe- 
cuted, or  a  will  of  personal  property  executed  by  a  person  not  a  resident  of  the 
'  ' '  state,'  according  to;  the  laws  of  the  testator's  residence,  may  be  admitted  to  prdbdte 
in  this  stale. 

[This  is  a. material  amendment.    It  used  to  read  "may  be  proved  as 
prescribed  in  this  article."]  •  , 

§  24.  The  right. to  hav^  aj  will  admitted  to  probate,  the  validity  of  the  execution 

thereof,  or  the  validity  or  construction  of  any  provision  contained  therein,  is  not 

affected  by  a  change  of  the  testator's  residence  made  since  the  execution  of  the  will. 

'     '    §'25.  The  last  two  sections  apply  only  to  a  wiU  executed  by' a  person  dying  after 

' '  "April; eleven,  eighteen  hundred  knd  seventy-six,  and  they  do  not  invalidate  a  will 

executed  before; that  date,  which  would  have  been  valid  but  for  the  enactment  of 

eectipns  one  anfi  two  pf  chapter  one  hundred, and. eighteen, pf  the  laws  of  eighteen 

.  hundred  and,  seventy-six,  except  wherej  such  a  will  is  revoked  or  altered  by  a  will 

\5^hich  those  sections  rendered  vahd,  or  capable^of  being  proved  as  prescribed  in 

artidle  fi]?St' of  title  third  of  chapter  teighteentih  of  the  Code  of  Civil  Procedure. 

'  See,  Matter  of  Ryhens,  128  App.  Diy.  626  (^st  Dep't.  2  dissents)  ,aff'd  195 
N.,y.,527,.|will  of i  one  residing  in; France  executed,  not  according  to  Frenpli 
laWjbut  ours,  property  in,  this  State.] 
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It  appears  (6)  from  former  §  2705  of  the  Code,  now  §  2608,  fortnferly 
chap.  731,  Laws  1894,  which  is  as  follows: 

Admission  0/  will  0/  norir-residents  to  probate,  etc.' 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the  tTnited  States, 
or,  if  female,  whose  father  or  husband  previously  shall  have  declared  Iris  intention 
to  become  such  citizen,  who  shall  have  died;  or  hereafter  shall  die,  \irhile  domiciled 
or  resident  within  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  any  of  its 
dependencies,  which  shall  affect  property  within  this  State  and  which  shall  have  been 
duly  proven  within  such  foreign  jurisdiction,  and  there  admitted  to  probate,  shall 
be  admitted  to  probate  in  any  county-  of  this  State  wherein  shall  be  any  property 
affected  thereby,  upon  filing  in  flie  office  of  the  Surrogate  of  such  county,  and  there 
recording,  a  copy  of  such  last  will  and  testament,  certified  under  the  hand  and  seal 
of  a  consul-general  of  the  United  States  resident  within  such  foreign  jurisdiction,  to- 
gether with  the  proofs  of  the  said  last  will  and  testament,  made  and  accepted  within 
such  foreign  jurisdiction,  certified  in  like  manner.  Letters  testamentary  on  such 
last  will  and  testament  shall  be  issued  to  the  persons  named  therein  to  be  the  eixec- 
utors  and  trustees,  or  either  thereof,  or  to  those  of  them  who,  prior  to  the  issuailce 
of  such  letters,  by  foiroal  renunciation,  duly  acknowledged  or  proven,  and  duly 
certified,  shall  not  have  renounced  the  trust  therein  devolved  upon  them;  pro- 
vided, that  before  any  such  will  shaJl  be  admitted  to  probate  in  any  county  of  this 
,  state,  the  same  proceedings  shall  be  had  in  the  surrogate's  court  of  the  proper 
county  as  are  required  by  law  upon  the  proof  of  the  last  wSl  and  testament  of  a 
resident  of  this  State  who  shall  have  died  therein;  except  that  there  need  be  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in  such  will. 

§  70.  Same. — Under  the  first  subdivision  (a),  in  the  last  section  68a, 
any  will  is  entitled  to  probate,  whieresoever  and  by  whomsoever  executed", 
whatever  the  nature  of  the  property  whose  disposition  it  seeks  tO  effect, 
and  wherever  such  property  may  be  situated,  proiriaed  it  be  shown  to 
have  been  executed  in  conformity  with  the  laws  of  this  State.  Matter  of 
M'Mulkin,  5  Dem.  295,  297.  Thus,  where  testatrix  died  in  Glasgoliir,  Scot- 
land, where  she  resided  at  the  time  of  making  her  last  will  and  testament, 
which  will  was  executed  in  conformity  with  the  laws  of  this  State,  though 
fatally  defective  under  Scotch  law,  it  was  (in  the  case  just  cited)  admitted 
to  probate.    See  also  Matter  of  Rubens,  supra.    (See  dissent  by  Ingraham.) 

The  second  subdivision  (b),  adds  to  the  hst  of  provable  wills,  wills  not  of 
realty,  executed  in  any  other  State  in  the  Union,  or  in  the  Dominion  of 
Canada,  or  in  the  Kingdom  of  Great  Britain  and  Ireland,  provided  they  be 
shown  to  have  been  executed  in  conformity  with  the  laws  of  the  place  of 
execution. 

The  provision  is  explicit — "laws  of  the  State  or  country  where  it  is  or 
was  executed''  regardless  of  testator's  residence,  or  the  place  of  his  death. 
Formerly  this  was  not  so;  but  if,  after  executing  a  will  vaUd  under  the  laws 
of  the  place  in  which  it  was  made,  the  testator  changed  his  doinicile  it 
might  result  in  intestacy.  Thus  in  1856  a  will  was  offered  m  New  York 
county  for  probate,  made  by  a  man  who  at  the  date  of  execution  of  the 
will  was  a  citizen  of  South  Carolina.  The  will  was  executed  according  to 
the  fediiirement  of  the  laws  of  that  State.  Subsequently  the  testatoV  re- 
moved to  this  State,  where  he  became  domiciled  and  died.  It  was  held 
that  he  died  intestate  in  New  York.    Moultrie  v.  Hunt,  23  N.'  Y.  394.    This 


§  71  JURISDICTION   AND    POWERS  73 

decigaon  was  followed  until  the  amendment  of  1893  to  then  §  2611,  Code 
Civ.  Proc,  above  quoted.  This  section  was  a  consolidation  of  old  §§  2611- 
2613,  apd  is  again  divided  up  in  the  Decedents'  Estates  Law. 

The  third  subdivision  (c),  covers  wills  (also  not  of  realty.)  executed  by 
any  non-resident  of  the  State  according  to  the  laws  of  testator's  residence. 
This  means  residence  at  time  of  execution,  and  is  not  affected  by  change  of 
residence  subsequently. 

Under  this  subdivision  it  has  been  held  that  a  New  York  Surrogate  has 
jurisdiction  and  may  proceed  with  the  probate  of  a  non-resident's  will 
of  personal  property  executed  according  to  the  laws  of  such  testator's 
residence,  withput  awaiting  action  by  the  corresponding  tribunals  of  the 
othei,  ,^atp  or  country.  Booth  y._Timoney,  3  Dem.  416;  Matter  of  Dela- 
plaine,  45  Hun,  225.  So,  a  holographic  will  of  one  dying  in  France  with 
no  witnesses,  valid  under  the  Civil  Code  of  France,  §  970,  was  admitted 
to  probate  in  New  York  county  as  a  wiU  of  personal  property.  Matter 
of  Cruger,  36  Misc.  477.  See  liistory  of  the  law  in  Matter  of  Seixas,  73 
Mi^c;  488.  The  mode  of  execution  and  its  coiiformity  to  the  foreign  law 
are  facts  to,  be  proven.  Ibid.,  and  cases  at  p.  492.  But  this  section  gives 
uo  jurisdiction  to  a  Surrogate  over  the  probate  of  wills  of  real  property 
unless  executed  according  to  the  New  York  laws.  Matter  of  Gaines,  84 
Hun,  520.  Note  that  no  will  executed  un,der  either  (6)  or  (c)  of  req.1  prop- 
erty is  provable  here.  A  wiU  of  realty  to  be  effectual  to  pass  lands  here 
mus,t.  have  been  executed  in  conformity  with  the  New  York  statute;  prior 
to  the  amendment  in  1893  to  §  2611  the  validity  of  execution  of  a  will  made 
tiy  a  non-re^^ent  without  the  State  depended  on  his  residence  at  the  time 
of  his  death.  Thus  in  Moultrie  v.  Hunt,  23  N.  Y.  394,  403  (see  extract 
from  Stpry  on  pp.  404,  405)  the  court  said:  "It  would  be  plainly  absurd 
to  fix  uppjj  any  prior  domicile  in  another  country.  The  one  which  attaches 
to  him  at  the  instant  when  the  devolution  of  property  takes  place,  is  mani- 
festly th^e  only  one  which  can  haye  anything  to  do  with  the  question." 
The  amended  section  applied  "only  to  a  will  executed  by  a  person  dying 
after  April  11,  1876,  and  it  does  not  invalidate  a  wiU  executed  before  that 
date,  whicli  would  have  been  valid  but  for  the  enactment  of  sections  one 
^ijd  two  of,  chap.  118  of  the  Laws  of  1876,  except  where  such  a  will  is 
revoked  or  alt^ered  by  a  will  which  those  sections  rendered  va)id  or  capable 
of  being  proved  as  prescribed  in  this  article."  Code  Civ.  Proc,  former 
§2611,  amesnded  1893.   See  §  25,  Dec.  Est.  Law. 

§,  71-  TJlie  place  of  execution  may  also  determine,  the  question  of  juris- 
dictipn — ^this  appears  partly  from  the  foregping  sections.  If  the  will  pre- 
sented to  the  Surrogate  was  executed  in  this  State  it  must  have  been  exe- 
cuted in  Qonformity  with  the  laws  of  this  State.  If  executed  without  the 
State  by  a  resident  of  the  State  it  must  have  been  executed  in  conformity 
with  the  laws  of  this  Sta,te  if  it  devises  real  property;  if  it  deals  only 
with  personal  property  it  is  covered  by  the  provisions  of  the  preceding 
section,,    , 

If  executed  without  the  State  by  a  non-resident  then  it  must  have  been 
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executed  in  conformity  with  the  laws  Of  the  place  of  testator's  residence 
when  he  executed  it. 

§  72.  Residence  of  testator. — Conceding  the  will  to  have  been  executed 
so  as  to  be  provable  in  this  State  under  either  of  the. fbregoirig' sections 
the  Surrogate's  jurisdiction  is  further  conditioned  by  the  Residence  of  tes- 
tator. If  he  was,  at  the  time  of  his  deeea.se,  a  non-resident  of  the  State 
the  rule  is  that  laid  down  above  (and  see  §  73,  infrCi,  as  to  effect  of  locus 
of  property  willed).  If  he  was,  however,  a  resident  of  the  State  then  the 
jurisdiction  of  the  Surrogate's  Court  depends  on' the  county  of  which  he 
was  a  resident.  Code  Civ.  Proc,  §  2515  (formerly  2476).  See  James  V. 
Adams,  22  How.  Pr.  409,  to  effect  that  it  is  not  the  process  under  which 
parties  come  before  the  Surrogate  that  gives  him  jurisdidtion;  but  the 
residence  of  the  decedent. 

§  73.  Locus  of  property  willed  is  a  most  important  eleineUt  in  detei*- 
mining  jurisdiction,  but  it  is  more  properly  to  be  treated  under  the  iieXt 
Siib-topic. 

It  may  be  here  remarked,  however,  that  a  properly  executed  will  of' a 
non-resident  can  be  proved  in  this  State  only  in  one  of  three  cases :    ' 

(1)  Where  the  decedent  died  within  a  county  of  the  Stkte,' leaving  pei*-^ 
sonal  property  in  the  State  either  at  his  death,  or  which  after  his  death 
conies  into  the  State  and  remains  unadtiiiriistered. 

Or,  (2)  where  the  decedent  died  without  the  State,  but  leaving  persoh&l 
prdperty  in  a  county  of  the  State,  or  which  after  his  death  comes  into  the 
State,  and  remains  unadministered. 

Or,  (3)  where  decedent  leaves  real  property  to  which  the  will  relates,  Or 
which  is  Object  to  disposition  for  the  payment  of  his  dtebts,  and  which  is 
situated  within  a  county  of  thfe  State,  provided  no  petition  has  been  pre- 
sented under  either  of  the  two  just  mentioned  cases  in  ajny  other  Surro- 
gate's Court.    Code  Civ.  Proc.-,  §  2515,  siibd.  4. 

§  74.  Other  questions  exclusively  within  Surtdgatels  jurisdiction. — It 
may  be  added  that  the  Surrogate's  Court  has  fiirther  iexclusive  jurisdic- 
tioli  to  determine  all  questions  of  fraud,  imposition,  undue  inflUehcie,  mis- 
take and  Other  circumstances  relating  to  the  factum  of  the  instrument  as 
well  as  to  avoid  the  will  or  set  aside  its  probate^'on  the  ground  of  fraud, 
mistake  or  forgery.  Case  of  Broderick's  Will,  21  Wallace;  503i  See  opinion 
Clark  V.  Fisher,  1  Paige,  176,  and  cases  dted;  Coltim  V:  Ross,  2  /d.  398; 
Muir  y.  L.  &  W.  Orphan  Home,  3  Barb.  Ch.  477.  So  also  mistakes  and 
variances  between  the  will  as  pi'epared  and  the  instruction^  given  fbr*  pre- 
paring it  can  obly  be  reformed  in  this  court;  Story's  Equity,  §^179;  Burger 
V.  Hill,  1  Bradf.  360,  372.  See  Matter  of  Bomar,18  N.  Y;  Supp.  214,  and 
Matter  of  Meyer,  72  Misc.  566,  as  to  potver  to  expunge  scandalous  matter 
from  a  will.  '      '  !  ;     . 

Of  course,  jurisdiction  to  assess  and  determine  the  transfer  tax  is  exclu- 
sive imder  the  act.  •  , 

§  75.  Jurisdiction  exclusive  of  other  Surrogates' Courts. — Sectioii  2515, 
fijriherly  2476,  bf'the  Code  provides  that:  '      '■  '  '"     i 
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The  Surrogate's  Court  of  each  county  has  jurisdiction,  exclusive  of  evfery  other 

Surrogate's  Court,  to  take  the  proof  of  a  will,  and  to  grant  letters  testamentary 

,  thereupon,; or  to  grant  letters  of  administration,  3s  thp  case  requires,  in  either  (sid) 

of  the  following  cases:  •>  •       .■  ■  !■.■    •,  :  ii  !  >■' 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident  of  th^t  county, 
whetW  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent;  nbt  being  a  resident  of  the  state,  died:  withiii  that  courity,' 
leaving  personal  property  withim  the  state,  or  leaving  personal  property  which  has, 
since  his  death,  come  into  the  state,  and  remains  unadministered.  , .  i  i .  i  - ;  -    i 

3.  Where  the  decedent,  not  being  a  yesideint  of  the  state,  died  without  the  ^tatq,, 
leaving  personal  property  within  that  county  and  no  other;  or  leaving  pergonal 
property  which  has,  since  his  death,  come  into  that  county,  and  no  other,  and  re- 
mains unadministered.  '      '  ■''   '    ■      '-■ 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  Resident  of  the  state, 
and  a  petition  for  ptotate  of  his  will,  or  for  a  grant  of  letters  of  adtninistratioh, 
under  subdivision  second  or  third  of  this  section,  has  not  ,been  filed,  in  any  surror 
gate's  court;  but  real  propei:ty  of  the  decedent,  to  which  the  will  relates,  or  which 
is  subject  to  disposition  under  the  title  fourth  of  this  chapter,  is  situated  within 
that  county  atid  no  other.   §  2515,  Code  Civ.  Proc. 

Consequently  in  any.  case  covered  by  the,  four  subdivisipns  of  tMs  se.Cr. 
tion,  tjie;  petition  must.b^  presented  to  the  Surrogate  of  the  county  haying 
this  exclusive  jurisdiction.  .  .  . ,     .  ;  , 

We  note,  under  subd.,^,,  TThijs,  the.  Surrogate  first;  issuing  letter3  an- 
cillary, on  a  nqnrresi^eRt's  pstate,,  acquires  .exclvjsive  jurisdiction  to,  ap- 
point transfer  tax  .appraisers.    Matter  of,  Hathaway,  27.  Mjisc.  4,74. :  ^         .  ,  ,^ 

Under  subd.  3.  This  gives  jurisdiction  not  only  to, issue, letters ;  buif 
even.if  nope  .tje  issued); the, Surrogate  may  assume  jurisdiction  to  assess 
the  transfer  tax,  ,if.  the  property,  so  ,withiQ,the  county,  he  taxable.^  Moi^ 
q/',/!YicA,'l60N.,Y.  87,  93.       ,,,,.,,,',,,     ,,  ,:,"       '.\  ^'i'^'i    ',C[^ 

Under  subd,  4.  See  Metier  of  Buckley,. 41  Hun,  ,106;  Matter,  of  Taylor, 
13N;,T,St.  Rep.,'l76. ',    ,'    ^  ,,',',  '^     ,"  '  ' "        ''■'[      ,.'.'■, ..V 

'  '  JDRISDICtlON   ONCE   ASStTMBD   IS   EXCLUSIVE  '  ,l 

Jurisdiction  once  duly  exercised  over  any  matter  by  d,  surrogate's  court,  exclude 
the  subsequent  exercise  of  jurisdiction  by- another  surrogate's  court,' over  the  saine 
matter,  and  all  its  incidents,  except  as  otherwise  specially  prescribed, hyilaw. ,  iWhere, 
a  guairdi^^i  h^^been  jiuly  appointed  by,,  or  letters  testatnenj^ry  or  ofi  adflij^istratipn^ 
have  been  duly  issued  from,  or  any  other  special  proceeding  has  been  duly  com- 
menced in,  a  surrogate's  court  having  jurisdiction,  all  further  proceedings,  to  be 
taken  in  a  surrogate's  court,  with  respebt  to'^he  same  esti'te' or  matter,  niikst  be 
taken  in  the  same  court.    §  2614,  Code  Civ.  Proc.    Former  §  2475-  of  this  Codej " ;  i 

■  See  also  §  2516,  belo\v;  under  "  jurisdiction  concurrent  with  other  Surro- 
giates,"  and  how  it  becomes  exclusive!  ' ' 

§  76.  Jurisdiction  of  Surrogates  ovei'  wills  of  resideiits.-^The  pritiikry 
distinction  indicated  by  §  2,515  is,  between  resident  and  hon-tesident  de- 
cedents. Jurisdictibn'to  take  proof  of  the  will  bf  a  deciedent.  Who  w;as  a 
resident  of  the  cbuiitj^  at  the  time  of  his  death,  is  wholly  iiidependent  of 
assets.  Matter  of  Td^tor,  13  N.  Y.  Sti'  Rep.  176.  But  it  ihay  be  hebeissary ' 
for  the  Surrogate  to  deterinine  the  fact  of  i-esidence,  which  he  has  poWer 
and  which  it  is  in  fact'  his  d\ity  to  do.'    Boltoh  v.  Schriever,  135  N.  Y.  65. 


76  surrogates'  courts  §  77 

Where  decedent  was  a  lunatic,  andi  her  committee  removed  her  from  Put- 
nam county,  her  former  place  of  residence,  to  his  own  residence  in  West- 
chester county,  where  she  lived  till  she  died.  Surrogate  CoflSn  held  that 
her  residence  at  d|eath  was  in  the  latter  county.  Hill  v.  Horton,  4  Dem.  88, 
92.  While  the  domicile  of  the  father  is  that  of  the  child  (Von  Hofman  v. 
Ward,  4  Redf.  ?44,  259;  Kemnedy  v.  RyaU,  m  N.  Y.  379,  386)>  it  is  not 
changed  by  a  mere  sepj^ration  of  the  father  and  mother,  there  being  no 
legal  dissolution  of  the  relation  of  husband  and  wife,  yet  the  domicile  of 
thie  husband'  is  not  necessarily  that  of  the  wife,  if  they  have  separated. 
Matter  of  Florence,  54  Hun,  328,  The  original  donaicile  will  be  presumed 
to  continue  until  a  new  one  is  acquired  (Von  Hofffnan  v.  Wa^d,  supra; 
Depuy  y.  Wurtz,  53  N.  Y.  556),  and  a  new  one  can  be  acquired /only  by 
actual  residtence  coupled  with  the  intent  there  to  abide.  Graham  v.  Public 
Administrator,  4  Btadf.  127;  Matter  of  Thompson,  1  Wend.  43.  Their 
intention  to  change  is  not  sufficient.  Von  Hoffman  v.  Ward,  supra;  Graham 
V.  Public  Administrator,  supra;  Matter  of  Clarke,  4p  J^.  Y.  St.  Rep.  12. 
Where  there  is  doubt  as  to  the  decedent's  residence  the  will  may  be  re- 
sorted to,  for  the  words  of  description  may  be  significant  in  disputed  cases 
as  fixing  whether  at  the  time  Of  its  execution  his  dbrhicile  of  origiri  had 
changed.    Matter  of  Stover,  4  Redf.  82,  87. 

"  Where  the  petition  contains  distinct  allegations  as  to  testator's  resi- 
dence', aiid  the  allegations  are  practically  substantiated  by  proof,  the  de- 
cree admitting  the  will  tO  probate  is  conclusive,  and  cannot  be  collaterally 
attacked.    Bunistead  v.  Read,  31  Barb.  661. 

So,  if  a  petition  is  filed,  containing  a  distinct  allegation  of  residence  in 
that  bounty,  the  Surrogate  of  siicJh  county  acquires  exclusive  jurisdiction 
under  §  2514  to,  try  the  question  of  residence.  And  if  a  petition  is  filed  in 
another  county,  allfe^ng  residence  there,  the  Surrogate  of  that  county 
acquires  no  jurisdiction  unless  the  Surrogate  first  acquiring  jurisdiction 
determines  the  residence  of  decedent  not  to  have  been  in  his  own  county. 
Matter  of  Buckley,  41,  Hun,  106. 

§  77.  County  residence  not  state  residence  the  test  of  jiwis^ction. — 
Section  2515  expressly  hinges  the  Surrogate's  jurisdiction  in  case  of  resi- 
dents upon  the  residence  of  I3ie  decedent  at  the  time  of  his  death  within 
</ie  couni^  of  the  Surrogate. 

Consequently,  amere  allegation  in  the  petition  tha.t  the  .testator  at  the 
time  of  his  death  was  a  resident  of  the  State  of  New  York  is  not  sufiicient 
tp  give  jijrisdictioij,  Qj^^dp.v.  Duffle,  £1  Redf.  137,  Jfot  even  where  all 
the  parties  to  the  proceeding  consent.;  if  alter  of  Zerega,  58  Hian,  505,, 
Where  ^estptor's,,  ih/Djpp  was  ip,  "^estchester  county  \vhere;  h^  yoted  and 
paid  ta^feSj  t^ut  spent  the/^ntjEir  months  in  New  York  City  at  his  daughter's 
l^ou^e,  paying  bpardf  to  her,  it  was  held  j^y  tl^p,  G|eqe;:aJ  Tfsnn,  reversing 
the  Surrogate  of  New  York,,  that  he  was  a,  resident  of  Westchester  county, 
sufi^  thfit,  the  New  York  Surrogate  had  no  jurisdiction.  Matter  of  Zerega, 
supra.  See  gaiter  of  Walk,er,  54,MisC;  177,  as  to  separate  residence  of  w^e 
for  probate  purposes,  citing  Matter  of  Florence.  Will,  7  N,  Y.  Supp.  578- 
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§  78.  Same. — The  decedent  must  have  been  a  resident  of  the  county  in 
which  the  Surrogate  had  his  court,  even  though  insane  when  removed 
thereto  from  his  former  domicile  in  another  county.  Hill  v.  Horton,  4 
Dem.  88.  When  a  petition  showed  that  testator  was  United  States  consul 
at  Cadiz,  Spain,  where  he  died,  leaving  a  will,  executed  there;  that  he 
was  a  citizen  of  the  United  States,^  an  inhabitant  of  the  State  of  New 
York,  temporarily  resident  at  Cadiz,  it  was  held  that  probate  could  not 
be  granted  as  it  did  not  appear  'when  the  petition  was  filed,  on  the  papers, 
that  the  testator  resided  in  New  York  county.  Oviedo  v.  Duffie,  5  Redf . 
.137,  139.  And  this  is  because  the  court,  being  one  of  special  and  limited 
jurisdiction,  its  right  must  be  shown  and  not  be  presumed.  The  facts 
giving  jurisdiction  not  only  to  the  court  as  a  Surroga^te's  Court,  but  also 
to  the  court  as  the  Surrogate's  Court  of  a  particular  county  must  be  averred 
in  the  petition;  Matter  ofHaviley,  104  N.  Y.  250,  262,  and  cases  cited;  Riggs 
V.  Cragg,  89  N.  Y.  480,  489,  and  cases  cited;  and  a  petition  for  probate, 
omitting  such  averments  is  defective.  Estate  of  Duffie,  3  Law  Bull.  49.  As 
this  question  of  inhabitancy  is  a  jurisdictional  one  by  statute,  the  Surro- 
gate must  determine  it  when  the  application  for  probate  is  made.  Such 
determination  is  conclusive  when  made,  unless  reversed  on  appeal.  It, 
certainly,  is  not  to  be  attacked  collaterally.  Bolton  v.  Schriever,  58  Super. 
Ct.  520,  aff'd  in  135  N.  Y.  65.  The  court  of  appeals  in  the  case  just  cited 
says  (p.  73):  "The  actual  death  of  an  individual  who,  at  the  time  of  his 
death,  was  an  inhabitant  of  the  State  is  the  jurisdictional  fact.  .  .  . 
Whether  one  or  the  other  of  the  Surrogates'  Courts  in  the  variqus  counties 
shall  administer  upon  the  estate  ...  is  a  question  which  the  legislature 
has  provided  for,  and  it  depends,  among  other  things.  Upon  the  fact  of 
inhabitancy.  This  fact  the  Surrogate  to  whom  it  is  presented  must  de- 
cide, and  if  he  decides  that  it  exists,  and  upon  evidence  which  legally  tends 
to  support  his  decision,  under  Such  circumstances  we  think  it  ought  to 
stand  until  reversed.  .  .  .  The  decision  of  the  Surrogate  of  one  county, 
after  a  hearing  of  the  parties  upon  the  question  whether  the  case  calling 
for  the  exercise  of  the  jurisdiction  of  his  court,  or  the  Surrogate's  Court  of 
some  other  county,  exists  or  not,  should  be  conclusive  in  all  collateral 
proceedings."  And  see  Harrison  v.  Clark,  87  N.  Y.  572;  Power  v.  Speck-' 
man,  126  N.  Y.  354;  Bumstead  v.  RedJd,  31  Barb.  661,  ciibing  many  cases; 
Matter  of  Hathaiday,  27  Misa.  4:74:. 

The  Code  itsfelf  provides  (§  2513)  after  declaring  the  general  jurisdiction 
of  the  Surrogate's  Court,  that  where  its  decree  is  drawn  in  question  col- 
laterally, the  jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud  or 
collusion,  conclusively  established  by  an  allegation  df 'the  jurisdictional 
facts  contained  in  a  written  petition  oir  answer,  duly  verified,  used  in  the 
Surrogate's  Court.  The  fact,  that  jurisdiction  of  the  parties  was  obtained, 
is  presuinptively  proved  by  a  recital  to  thalt  effect  in  the  decree.  This 
relates  only  to  such  matters  as  are  jurisdictional.  As  to  these  alone  is  the 
Surrogate's  decision  conclusive.  Thus  where  a  Sttrrogate  appointed  a 
minor  as  administrator,  the  question  of  age  not  having  been  brought  to 
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his  nptice,  and.  the  statute  forbidding  such  an  appointment,  held,  in  a 
coUat^ral  matter,  absolutely  i  void  (eligibility  not  being  a  jurisdictional 
fact).  Knox  v.  Nohel,  77  Hun,  230,  232.  It  is  the  residence  at  death, 
not;.the  location iof  decedent's  assets  that  conditions  jurisdiction  in. cases 
of  residents  of  this  State:  dying  testate  or  intestate.  Matter  of  Taylor, 
13  N.  Y.  St.  Rep.  176. 

,§  79.  As  to  what  constitutes  residence  sufficient  to  give  the  Surrogate 
of  a  particular  county  jurisdiction  it  is  a  matter  of  facti  which  the  Surro- 
gate must  deternaine  accordiiiig;  to  the  usual  rules  in  such  connection.  Mat- 
ter of  Cry^pr,  36  Misc.  477,- 479.  "Residence"  must  be  equivalent  to 
doHijicile,  and  must  include  both  actual  residence  and  intention.  Ibid., 
citing'  Dufuy  v.  Wurtz,  53  N.  Y.  556. 

But  they  are  not  identical  terms — "A  person  may  have  two  places  of 
residence,ibut  only  one  domicile.  Residence  means  Uving  in  a  particular 
locality,  but  doniicile  means  living  in  that  locahty  with  intent  to  make  it 
a  fixed  and  permanent  home.  Residence  simply  requires  bodily  presence, 
as  an  inhabitant  in  a  given  place — ^while  domicile  requires  bodily  presence 
iurthat  place,  and  also  an  intention  to  make  it  one's  domicile."  Opinion 
of  Vann,  J,,,  in  Matter  of  Newcomb,  192  N,  Y.  238,  250.  See  whole  opinion. 
"Residence,  imless  combined  with  intention,  cannot  effect  a  change  of 
domicile."  Ibid,  Where  evidence  was  contradictory  and  left  Surrogate 
in  doubt  it  was  held  (that  testator's  declaration  or  recital  in  a  will  written 
by  himself  was  conclusive.  Matter  of  Stover,  4  Redf.  82.,;  Declarations  by 
decedent  may  be  considered..  Matter  of  Newcombj  supra.  In  Matter  of 
Golden,  40  Misc.  544,  there  were  two  wills,  and  two  contradictory  recitals. 
The  one  was  holographic,  and  recited  Saratoga,  where  there  was  proof  he 
■  intended  to  reside  the  rest  of  his  life.  The  other,  dra\yn  by  his  attorney, 
recited  Troy  as  his  residence^  where  he  had  in  fact  resided  for  40  years. 
The  domicile  of,  the  child  is  that  of  the  parent^as  where  the  father  had 
left  England  andssettled  in  New  York  City  and  after  seven  months  sent 
for  his  wife  and  child.  The  child  being  killed  by  negligence  on  its  arrival 
in  New  York,  letters  of  administration  on  its  estate  were  granted  in  New 
York  coimty  and  suit  brought  for  damages.  Held  that  the  father's  domi- 
cile was  the  child's  and  the  suit  properly  brought.  Ryall  v.  Kennedy, 
67  N.  Y.  379,  387..  See  also.  I  sham  v.  Gibbons,!  Bradf.  69;  Graham  v.  The 
Public  Administrator,  4  Bradf.  127;  Seiter  v.  Straub.,  1  Dem.  264,  case  of 
an  orphan  infant -whose  general  guardian  resided  in  New  Jersey;  Von 
Hoffman  v.:  Ward,  4  Redf.  244.  An  infant,  not  being  sui  juris,  cannot 
change  its  domicile,  MaMer  of  Dawson,  3  Bradf.  130,  but  her  testamentary 
guardian,  acting  iuigoodfaith,  can  effect  such  change.  Matter  of  Kiernan, 
38  Misc.  394.  Where  one  parent  dies,  the  child's  domicile  is  that  of  the 
surviving  parent. :  i  Ryatt  v.  Kennedy,  supra.  See  as  to  effect  on  domicile 
of  intent  shown  in  parent's  wiU.  White  v.  Howard,  52  Barb.  294.  So  where 
parents  separate,  not  under  decree  of  a  court.,  the  child's  domicile  is  still 
that  of  tbei  father,  although  actually  removed  by  and  in  custody  of  the 
mother  elsewhere.    Von  Hoffman  v.  Ward,  supra.    So  also  as  to  rule  that 
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origiixal  domicile  continues  until  a  new  one  is  acquired.  Spme.  Also 
Matter' of  Stover,  4  Redf.  82;  Maiter  of  Clark,  15  N.  Y.  Supp.  370;  Matter 
of  Zerega,  58  Hun,  505.  SeeDujmy  v.  Wurtz,  5Z  N.  Y.  556;  Hq^t  v.  Kip, 
148  N.  Y.  306;  Matter  of  Brant,  30  Misc.  14.  If  husband  and  wife  separate, 
the  wife  securing  a  divorce  in  another.  State,  where  she  becomes  domiciled, 
she  retains  such  separate  domicile.  Divorce  for  his  wrong  makes  it  pos- 
sible fgr  her  to  acquire  a  new  and  separate  domicile.  Matter  of  Colebrook, 
26  Misc.  139. . ,  In  MaMer  of  Walker,  54  Misc.  177,  it  was  held  that,  for  pro- 
}?ate  purposes,  husband  and  wife  could  have  separate  domiciles,  in  that 
inhabitancy  at  death  was  tl^e., Surrogate's  test,  citing  Matter  of .  Florence 
Will,  7  N.  Y.  Supp.  578;  Bolton  v.  Schriever,  135  N.  Y.  65.  The  rule 
as  to  marital  domicile  is  tersely  re-stated  in  Harry  v.  Dodge,  66  Misc.  302, 
atip.  306. 

§80.  Indians  on  reservation.^ — Assuming  that  Indian  reservation? 
are  territorially  within  a  couiity  as  a  judicial  unit  of  the  State,  there  is, 
however,  a  limit  on  the  Surrogate's  freedom  to  act.  In  Dole  v.  Irish,  2 
Barb.  639,  it  wa^'flatly  held,  construing  the  "Indian  law,"  tjiat  the  estates 
of  Indians  could  not  be  administered  in  Surrogates'  Courts.  It  there  ap- 
peared that  there  was  a  custom  of  distribution  having  the  force  of  triba,l 
law.  In  Matter  of  Jack,  52  Misc.  424,  Hickey,  Surr.,  was  asked  to  probate 
the  will  of  a  Tusparora  residing  on  the  reservation  in  Niagara  county.  He 
ex^nained  the  Indian  law,  as  amended  by  chap.  679,  Laws  1892,  and  fol- 
lowed -Dofe  V.  Irish.  But  in  Matter  of  Printwp,  121  App.  Div.  322,  the  court 
held  that  letters  of  administration  could  issue  in  the  absence  of  proof  that 
the  particular  tribe  had  ample  governmental  regulations  amounting  to  the 
cmtomqf  distribution  proved,  in  the  Dole  case,  to  exist  among  the  Senecas. 
(See  (fesent  by  McLennan,  P.  J.)  See  also  Peters  v.  Tall  Chief,  121  App. 
Div.  309,  rev'g  52  Misc.  617.  In-  Hatch  v.  Luckman,  64  Misc.  508,  518, 
held,  .tha,t  Erie  county  Surrogate  may  grant  letters  of  administration  on 
estates  of  Toriawandas;  aff'd  155  App,  Div.  765,  on  opinion  by  Wheeler,  J., 
below,  discussing  Jaws  and  customs  relating  to  rights  and  property  of 
Indians,  q.  v.      ' 

§  81,.  Non-residence.— As  to  non-residents  the  provisions  of  the  Code 
above  cited  fall  under  two  heads:  I.  Decedent,  non-resident,  dies  in  the 
Surrogate's  county.  II.  Decedent,  non-resident,  dies  outside  the  State. 
The  first  is  again  subdivisible  imder  three  heads. 


Decedent,  non-resident,  dies  in  Surrogate's  county;  (o)  leaving  personal 
.  property  within  the  State. . 

,.(b)  :Or.:leaving  personal  property  which  l;ias,  since  his  death,  come  into 
the  State,  and  remains  unadministered.  ., 

;  7  (c)  Or  yphere  no  petition  for  probate  or  for  letters  has  been  filed  under 
subdivision  2  or  3  of  §  2515  [i.  e.  (a)  or  (6),  supra]  hut  real  property  of  de- 
■,Geden,ttP  which , the  .will  relates,  or  which  is  subject  to  disposition  for  the 
payment  of  decedent's  debts  is  situated  solely  within  the  Surrogate's 
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county.    See  Matter  of  Fitch,  160  N.  Y.  87,  92-95;  Matter  of  Bronson, 
150  N.  Y.  1. 
The  second  is  also  subdivisible  under  three  heads. 

II 

Decedent,  non-resident,  dies  without  the  State  (this  makes  the  location 
of  the  assets  within  the  State  the  prerequisite  of  jurisdiction.  See  Matter 
of  Taylor,  6  Dem.  158)  (a)  leaving  personal  property  within  the  Surrogate's 
county  and  no  other,  even  though  the  will  be  in  the  actual  possession  oJF 
the  court  of  another  county  and  cannot  be  produced  before  him.  Russell 
V.  Hartt,  87  N.  Y.  18;  Bgoth  v.  Timoney,  3  Dem.  416;  Matter  of  Seabra, 
IS  Wkly.  Dig.  428.  If  the  property  be  stock  of  domestic  corporations  hav- 
ing different  "principal  places  of  business,"  the  stock  is  deemed  to  be, 
under  §  2515,  subd.  3,  in  the  county  of  such  "principal  place"  and  the 
Surrogate  first  acting  in  either  county  has  jurisdictidn.  Matter  of  Arnold, 
114  App.  Div.  244. 

(6)  Or  leaving  personal  property  which  has  since  his  death  come  iiito  the 
Surrogate's  county  and  no  other,  and  which  remains  uiiadmitiistered.  See 
Estate  of  Duffy,  1  Dem.  202;  Matter  of  Hopp&r,  5  Dem.  242.  Note  the 
words  "and  remains  unadministered."  Thus  where  a  foreign  executor 
remits  funds  to  be  paid  under  the  will  to  a  legatee  in  one  of  the  counties 
of  this  State  that  is  not,  it  would  appear,  property  of  decedent  corning 
into  State  after  his  death  within  the  meaning  of  the  Code.  See  SedgvHck  v. 
Ashburner,  1  Bradf.  105. 

(c)  Same  as  I  (c)  above. 

§  82.  Same  subject. — The  jurisdiction  over  wills  of  non-residents  de- 
pends therefore,  under  §  2515,  upon  property  being  in  or  being  brought 
into  the  coimty  of  the  Surrogate.  Subdivision  4  relating  to  real  property  is 
very  explicit.  But  the  two  pirior  subdivisions  relate  to  personal  property. 
Many  of  the  decisions  use  the  word  "assets,"  but  erroneously.  The  word 
"assets"  is  usually  understood  to  relate  only  to  personal  property  ap- 
pUcable  to  the  payment  of  debts.  White  v.  Nelson,  2  Dem.  265.  But  the 
words  used  in  §2515  cover  every  article  of  personalty.  Consequently, 
jurisdictiCIn,  in  a  proper  case,  may  be  predicated  on  the  exi'stetice  of  a 
Japanese  folding  chair  (White  v.  NelsOn),  or  a  family  Bible,  or  a  pair  of 
earrings,  or  an  insurance  policy  {Johnson  v.  Srtiilh,  25  Huh,  17*1),  cir  a 
promissory  note  actually  in  the  county.  Matter  of  Hopper,  5  Dem.  242; 
Code  Civ.  Proc,  §  2517;  Beers  v.  Shannon,  73  N.  Y.  292.  The  location  of 
the  property  in  the  Surrogate's  county  is  what  gives  hith  jurisdiction  i'Fky- 
lor  V.  Public  Administrator,  6  Dem.  158)  and  it  has  been  held  thSi,t  the  fact- 
that  it  was  improperly  brought  in  the  county  since  decedent's  death  does 
not  divest  such  jurisdiction.  Matter  of  Hughes,  95  N.  Y.  55;  Parsons  v. 
Lynian,  20  N.  Y.  103.  But,  in  Hoes  v.  N..  Y.,  N.  H.  &  H.  R.  R.Co.,  173 
N.  Y.  435,  482,  it  was  held  "property  brought  into  the  St8ite,fbr  collusive 
purposes  or  temporarily,  after  owner's  death,  does  not  confer  jurisdiction 
to  grant  administration."    See  also  Matter  ^  McGabe,  84  App.  Div.  145. 
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But  the  mere  transmission  by  a  foreign  executor  of  funds  into  the  State  in 
pursuance  of  a  decree  for  distribution  by  the  court  which  appointed  him 
does  not  warrant  a  Surrogate  in  basing  on  such  funds  a  claim  of  jurisdic- 
tion here.  Such  funds  cannot  be  subjected  to  a  second  administration. 
Sedgwick  v.  Ashburner,  1  Bradf.  105.  To  aci^uire  jurisdiction  under  subd.  4, 
i.  e.,  on  the  basis  of  "real  property  of  the  deCedent  to  which  the  will  re- 
lates in  the  Surrogate's  county,"  it  is  suflBcient  that  the  will  purports  to 
devise  such  real  property.  For  purposes  of  jurisdiction  the  Surrogate 
need  not  try  the  issues  of  the  testator's  title  as  a  preliminary  to  the  proof 
of  the  will.  Vreeland  v.  McClelland,  1  Bfadf.  393,  415.  If  the  devise  is 
general,  and  has  no  sufficient  description  on  its  face  to  show  that  the  prop- 
erty devised  is  within  the  particular  county,  it  would  be  competent  for  the 
Surrogate  to  hear  testimony  and  satisfy  himself  on  that  point.  IMd. 
Finally  it  is  important  to  note  that  the  property  on  which  the  Surrogate 
bases  his  jurisdiction  must  be  unadministered.  So  where  an  executrix 
under  a  Rhode  Island  will  qualified  in  that  State,  and  coming  to  New 
York  City  reduced  to  her  possession  as  executrix,  all  the  assets  of  her  tes- 
tator's estate  that  were  in  that  county,  and  took  them  into  actual  manual 
custody,  collecting  in  all  moneys  there  held  on  deposit  for  his  account,  it 
was  held  there  was  no  property  within  the  county  unadministered  to  sus- 
tain jurisdiction  of  a  proceeding  begun  by  a  petition  filed  after  the  executrix 
had  reduced  the  property  to  her  possession.  Townsend  v.  Pell,  3  Dem.  367, 
citing  Evans  v.  SchoonmaJcer,  2  Dem.  249,  aff'd  31  Hun,  638. 

§  83.  Jurisdictional  facts  averred. — In  another  context,  §  100,  post,  is 
discussed  §  2521  which  prescribes  in  subd.  1-5  the  jurisdictional  averments 
required  in  any  petition.  When,  therefore,  a  Surrogate's  Court  has  pre- 
sented to  it  a  petition  setting  forth  averments  of  these  jurisdictional  facts, 
it  may  assume  jurisdiction.  It  need  not  await  the  institution  of  probate 
proceedings  in  the  place  of  testator's  residence;  but  may  act  forthwith. 
Booth  V.  Timoney,  3  Dem.  416.  Nor  is  any  considerable  amount  of  property 
requisite  as  a  basis  for  an  exercise  of  jurisdiction.  In  New  York  county 
a  "Japanese  folding  chair"  was  held  sufficient  as  such  a  basis,  it  being 
brought  into  the  coimty  after  decedent's  death.  White  v.  Nelson,  2  Dem. 
265.  In  this  case  the  singular  objection  was  made  that,  under  2  R.  S.  83, 
§9,  six  chairs  must  be  excluded  in  reckoning  a  decedent's  assets — and, 
further,  that  under  the  New  Jersey  law,  in  which  State  decedent  was 
domiciled,  the  chair  was  also  eJcempted.  The  Surrogate  overruled  this 
objection  and  exercised  his  jurisdiction.  See  also  MrMter  of  Hopper,  5 
Dem.  242.  See  also  Van  Giessen  v.  Bridgford,  83  N.  Y.  348,  355,  whel*e  the 
court  seems  to  think  a  family  Bible  and  a  pair  of  earrings  would  be  suffi- 
cient personal  property  on  which  to  assume  jurisdiction.  And  so  also 
where,  in  1863,  A  took  out  a  policy  of  insurance  in  favor  of,  among  others, 
B  and  his  personal  representatives,  and  in  1866,  B  died,  and  thereafter, 
in  1868,  A  moved  into  this  State  and  died  in  Broome  county,  it  was  held: 
that  the  interest  of  B's  representatives  in  the  policy  was  personal  property 
brfaiught  into  the  couiity  after  B's  death  and  warranted  the  Surrogate  df 
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.Broome  county  in  assupiing  jurisdiction.  Johnston  v.  Smith,  25  Hun,  171, 
1,76.  In  1350,  . Surrogate,  Bradford  refused  an  application  for  probate 
(Kojiler  v.,Kna/pp,  1  Bradf-  241,  245),  whereithe  decedent,  an  inhajbitant 
pf,Qhio„,tieconiipg  insane  svhile  on  a, visit  to  New  York, City,  died  there. 
At: that  time  the  case  of  a  non-resident,  dying  in  the.  county,  leaving  no 
assets,,  but  assets  cpminginto  thp  county  after  his  death,  was  not,  in  terms, 
provided  for  in  the  .statutes,  After  reviewing  the  old  practice  and  holding 
that  even  though:  thp  Surrogate  must,  exercise  his  powers  in  the  manner 
prescribed  by  statute,  yet  in  a  case  upon  which  the  statutes  were  silent 
he  should  not :  dechne  jurisdiction  jwhen  it  is  apparent  that  a  proper  oc- 
casion to  invoke  his  authority  has  arisen,  the,  Surrogate,  deeming  it  such 
a  casws  omisfius,  neyertheless  declined  to  exercise  jurisdiction  because  the 
only  asse.fjs  ,Glaime4,.  to  h^,Ye  come  into  t,he  county  after  decedent's  death 
were  (1)  an, old  cloak.lent  to  decedent  by  a  friend  by  whom  it  was  brought 
into  the, State,,  but  subsequently  after  his  death  returned  to  Ohio;  and 
(2)  certain  debts  ,d,ue  the  decedent  from  an  estate  in  .Connecticut,  the 
administrator  of  which  estate  was  in  New  York  City,  It  was  held,  first, 
that  the  mere  temporary  presence  of  the  cloak  on  bailment  here  was  not 
S|ufficient  ,tQ  warrant  jurisdiction,  especially  as  it  had  since,  and  before 
filing  the  petition,  been  removed  from  the  county;  and  second:. that 
the  debt  menfipned  constituted  an  asset  not  in  New  York  but,  in 
Connecticut.       .    ,  . 

Under  the  Code,  as  it  now  stands,  the  cloak,  though  on  bailment, 
would  probably  be  held  to  constitute  suflScient  property  to, act  upon, 
provided,  of  course,  it,  were  stm  in  the  county  at  the  time  of  making 
appIica,tion.  ,  ,, 

An  application  for  probate  on  the  will  of  a  non-resident  in  the  State  of 
New  York  should  be;  denied  when  it  appears  that  an  executor  or  adminis- 
tratprt appointed  in  a  foreign  jurisdiction  has  reduced  deced,eiit'g, assets  in 
the  county  to,  actual  possession  before  ;the  petition  was  filed^  Townsend  v. 
Pell,  3  Dem.  367,  369;  Evans  y.  Sehommaker)  2  Dem.  249,  250  (afffd  in  31 
Hun,!  638).  But,  on  the  other  hand,  once  a  New  York  Surrogate's  Court 
l^as  rightly  assumed  jurisdictioui  no  action.of  foreign  courts  can  disturb  it, 
or  .divest  it  of  the  cpntroHt  has  acquired  over  the  executors  or  administra^ 
tors  it  may  have,  appointed,  or  prevent  it  from  compelling  them  to  account 
for  the  assets  they  are  administering.  ,  Duffy  v.  Smith,  1  Dem*  202,  208. 
Nor,  even,  will  this  jurisdiction  once  assumed  be  disturbed  by  proof  of 
the  fa)?t  t^at. the,  personal  property,  which  came  into  the  county  after  de- 
cedenjt!gi  death  on: the  strength  of  which  jurisdiction  was  exercised,  was 
brought  in  irregulgjrly  and  without  authority  of  law.  Matter  of  Accounting 
of  Hughes,  %  N,  Y.,55,:  and  cases, pited,;  The  Surrogate  of  Kings  county 
had, assumed  jurisdiction , by  virtue  of  subd.  4,  §  23,  art.  2,  tit.  2,  chap.  IV, 
part  2,  pj?  i  the  .Revised  .StatutpSi;  This  was  about  1883.  In  the  case  just 
cited:  the  court  of  appeals  held,  in  theifirst  place,  that  where  there  were 
two  administrators  of,  a -single  .estate,  -one  in  the  place  of  decedent's;  domi-, 
pile,  and  ,th(e.  other  in  a,  foreign  jurisdiction,  "whether  the  courts' ofi the 
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latter  will  decree  distribution  of  the  assets  collected  under  the  ancillary 
administration,  or  remit  them  to  the  jurisdiction  of  the  domicile,  is  not  a 
question,  of  jurisdiction,  but  of  judicial  discretion  d,epending  upon  the 
circ^mstances  of  the  particular  case."  .Pages  59,  60,  citing  Harvey  v. 
Richards,  1  Mason,  380;  Parsons  v.  Lyman,  20  N.  Y.  103;  Despard  v. 
Churchill,  53  N.  Y.  192.  In  the  second  place,  "  conceding  the  illegality  of 
the  removal  of  the  assets  from  Pennsylvania  .  .  .  the  assets  being  in  fapi 
here,  the  Surrogate  of  Kings  county  acquired  jurisdiction  to  grant  admin- 
istration. He  was  not  deprived  of  jurisdiction  because  the  assets  were 
irregularly  brought  here,  nor  does  that  fact,  deprive  him  of  jurisdiction  to 
decree  distribution." 

§  84.  Locatioii  of  debts  as  affecting  jurisdiction.— We  have  observed 
above  cases  where  the  assets  on  which  jurisdiction  by, a  Surrogate  in  this 
State  was  sought  to  be  based  consisted  of  debts.  There  is  now  provision 
niade  in  the  Code  in  this  connection  which  is  important  and  which  reads 
as  follows: 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's  court,  a  debt,  ow- 
ing to  a  decedent  by  a  resident  of  the  state,  is  regarded  as  personal  property  situated 
.  within  the  county  where  the  debtor,  or  either  of  two  or  more  joint  debtors,  resides; 
and  a  debt  owing  to  him  by  a  domestic  corporation,  is  regarded  as  personal  property, 
situated  within  the  county  where  the  principal  office  of  the  corporation  is  situated. 
But  the  foregoing  provision  doesriot  apply  to  a  debt  evidenced  by  a  bond,  promissory 
note,  or  other  instrument  for  the  payment  of  money  only,  in  terms  negotiable, 
or  payable  to  the  bearer  or  holder.  Such  a  debt  whether  the  debtor  is  a  resident  or  a 
non-resident,  of  the  state,  or  a  foreign  or  a  domestic  government,  state,  county, 
public  officer,  association  or  corporation,  is,. for  the  purpose  of  so  conferring  juris- 
diction, regarded  as  personal  property,  at  the  place  where  the  bond,  note,  or  pther 
instrument  is,  either  within  or  without  the  state.  §  2617,  Code  Civ^  Proc.  (formerly 
2478)." 

While  this  section  was  new  when  the  Code  was  enacted  yet  the  prin- 
ciple contained  in  the  latter  part  is  not. 

Thus  the  court  of  appeals  in  1878,  in  Beers  v..  Shannon,  73  N.  Y.  292, 
held  t^at  a  debt  upon  a  bond  has  its  situs  where  the  bond  is,  and  not  where 
the  obligor  .resides  (citing  Laws  of  1830,  chap.  320,  §  16),  for  piurpose  of 
Surrogate's  jurisdiction.    See  aho  Matter  of  Hopper,  5  Dem.  242.  , 

§  85.  Jurisdiction  concurrent  with  other  courts. — This  topic  can  be 
most  readily  discussed  as  follows;  Jurisdiction  may  be  exercised  in  certain 
cases  concurrently  with  a  Surrogate's  Court  by 
,,,1.  Federal  courts. 

2.  Other  state  courts. 

3.  Other  Surrogates'  Courts. 

§  86.  (1)  With  Federal  courts. — The  only  jurisdiction  a  Surrogate's 
Court  can  exercise  concurreritly  with  the  Federal  courts  is  that  over  natr 
urahzation,  which,  however,  it  rarely  if  ever  has  used.  See. Matter  of 
Harstrom,!,  JsJah.  N,  C.  391.  On  the  other,  hand,;  the  F^eral  courts 
h3.>re  asserted  a  right  to  jurisdiction  in  certiain  cases  arising  between  citiT. 
zens  of  different  States  involving  the  vaUdity.  ^aad  construction  of  wills.. 
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Still  it  is,  if  I  may  so  express  it,  a  concurrent  jtlrisdiction  "once  removed." 
It  is  really  concurrent  with  that  of  the  state  courts  of  equity.  They  do 
not,  and  caniiot,  claim  a  probate  jurisdiction,  that  is  to  say,  an  application 
to  prove  a  will  would  not  be  removable  to  a  Federal  court.  It  is  not  a 
suit  at-  common  law  or  in  equity.  It  is  a  proceeding,  and,  moreover,  a 
proceeding  in  rem,  whicli  does  not  necessarily  involve  any  controversy 
between  parties.  In  its  initiatibn  all  persons  are  cited  to  appear  who  are 
interested,  regardless  of  the  State  Of  which  they  may  be  citizens.  So  the 
United  States  supreme  court  has  Said  in  this  connection:  "From  its  na- 
ture, and  from  the  want  of  parties,  .  .  .  the  proceeding  is  not  within  the 
designation  of  cases  at  la,w  or  in  equity  between  parties  of  different  States 
of  which  the  Federal  courts  have  Concurrent  jurisdiction  with  the  state 
courts  under  the  Judiciary  Act."  Gdiries  v.  Fuenies  el  al.,  2  OttO  (92  U.  S.), 
10,  21.  And  the  court  continues:  "But  whenever  a  controversy  in  a  suit 
between  such  parties  arises  respecting  the  validity  or  constructibn  of  a 
will,  or  the  enforcement  of  a  decree  admitting  it  to  probate,  there  is  no 
more  reason  why  the  Federal  courts  should  not  take  jurisdiction  of  the 
case  than  there  is  that  they  should  not  take  jurisdiction  of  any  other  con- 
troversy between  the  parties."  Ihid.,^.22.  It  may  be  noted  that  Waite, 
Ch.  J.,  and  Bradley  and  Swayne,  JJ.,  dissented,  on  the  ground  that  to 
assume  jurisdiction  to  revoke  a  probate  was  to  all  intents  and  purposes  to 
assume  probate  jurisdiction  which  the  Federal  courts  never  had.  See 
Broderick's  Will,  21  Wallace,  503;  Tracer  v.  Jennison,  106  U.  S.  191,  195.; 
Gaines  v.  New  Orleans,  6  Wallace,  642.  "The  probate  of  a  will  duly  re- 
ceived to  probate  by  a  state  court  of  competent  jurisdiction,  is  conclusive 
of  the  contents  and  vaUdity  of  the  will  in  this  court."  See  Fouvergne  v. 
City  of  New  Orleans,  18  How.  470,  473;  Bradley  v.  Palmer,  193  111.  15; 
Palmer  v.  Bradley,  142  Fed.  Rep.  193,  aff'd  154  Fed.  Rep.  311.  Mr.  Rice 
in  his  work  on  "American  Probate  Law,"  p.  21,  says:  "Jurisdiction  as  to 
wills,  and  their  probate  as  such,  is  neither  included  (in)  nor  excepted  out 
of  the  ^ratit  of  judicial  power  to  thie  Federal  courts.  So  far  as  it  is  ex  parte 
and  merely  administrative,  it  is  not  conferred,  and  cannot  be  exercised  at 
all,  until,  in  a  case  at  law  or  in  equity,  its  exercise  becomes  necessary  to 
settle  a  controversy  as  to  which  of  those  courts  have  jurisdiction  by  reason 
of  citizenship." 

In  SoMiivorlh  v.  Adams,  23  Alb.  L.  J.  36,  it  was  held  an  action  to  estab- 
lish a  lost  will,  brought  in  a  sfetfe  Court  \^as  removable. 

But  an  original  bill  cannot  be  sustained  in  the  Fedei-al  Courts  upon  an 
allegation  that  the  probate  of  a  will  was  contrary  to  law  {Tarver  v.  Tarver, 
9  Pet.  174),  because  the  courts  "must  receive  the  sentences  of  the  state 
courts  to  i^hich  the  juriMiction  over  testamentarjy^  mattters  is  committed 
as  cbnclusive  of  the  validity  And  contents  of  a  will."  Fmivergne  v.  New 
Orleans,  just  cited. 

§  87.  (2)  With  otheir  state  courts. — We  have  already  discussed  "an 
action  to  establish  a  will"  as  the  nearest  approach  to  probate  jurisdiction 
which  courts,  other  than  Surrogates'  Courts,  enjoy  in  this  State. 
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LOST  WILLS 

The  supreme^ourt  used  to  have  jurisdiction  (the  power  to  take,  proof  of 
a  lost  or  destroyed  mil  at  first  resided  solely  in  thp  Court  of  Chancery.  2  R.  S., 
chap.  VI,  tit.  1,  §§  42,  63,  67;  Bowen  v.  Idley,  11  Wend.  227;  6  Paige,  46; 
Collyer  v.  Collyer,  4  Dem.  53,  55;  Biickley  v.  Redmond,  2  Bradf.  281,  286; 
Timon  v.  Claffy,  45  Barb.  438;  Voorhis  v.  VoorMs,  50  Barb.  119,  aff'd  39 
N.  Y.  463)  which  the  Surrogates'  Courts  did  not  have  to  prove  a  lost  or 
destroyed  will.  Since  1870  (Laws  1870,  chap.  359,  §  8;  also  2  R.  S.  58, 
§  67b)  a  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  Surrogate's 
Court  (Code  Civ.  Proc,  §  2613,  formerly  §  2621) ;  but  only  in  a  case  where 
a  judgment  establishing  the  will  could  be  rendered  by  the  supreme  court, 
as  prescribed  in  §  1865  of  the  Code,  which  reads:  "But  the  plaintiff  is  not 
entitled  to  a  judgment,  establishing  a  lost  or  destroyed  will,  as  prescribed 
in  this  airticle,  unless  the  will  was  in  existence  at  the  time  of  the  testator's 
death,  or  was  fraudulently  destroyed  in  his  lifetime;  and  its  prpvisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses,  a  correct 
copy  or  draft  being  equivalent  to  one  witness."    (See  part  III,  chap.  VII.) 

ADMINISTRATION 

Mr.  Pomeroy  in  his  treatise  on  "Equity  Jurisdiction"  divides  the  differ- 
ent States  into  three  classes  as  regards  the  question  of  equitable  jurisdic- 
tion over  administration.  The  third,  in  which  he  includes  New  York,  he 
says  is  where  the  "equitable  jurisdiction  is  not  concurrent,  but  is  simply 
auxiUary  or  ancillary  and  corrective.  The  probate  court  takes  cogni- 
zance originally  of  all  administrations,  and  has  powers  sufficient  for  all 
ordinary  purposes.  Equity  interposes  only  in  special  or  extraordinary 
cases,  which  have  either  been  wholly  omitted  from  the  statutory  grant  of 
probate  jurisdiction,  or  for  which  its  methods  an,d  reliefs  are  imperfect  and 
inadequate,  or  where  its  prpceedings  have  miscarried  and  require  correc- 
tion." Pomeroy's  Eq.  Jur.  (2d  ed.),  §  1154,  and  read  note  to  same  on 
p.  1749.  It  has  been  held  that  the  supreme  court  will  decline  to  act  where 
an  administrator,  being  sole  next  of  kin,  is  claimed  to  have  made  a  gift 
causa  mortis  to  another  of  *he  entire  estate.  The  estate  must  first  Tt>e  ad- 
ministered in  the  Surrogate's  Court.  Dickinson  v.  Col.  Trust  Co.,  33  Misc. 
668.  See  Bankers'  Surety  Co.  v.  Meyer,  146  App.  Div.  867,  where  equity^ 
intervened  in  aid  of  holder  of  decedent's  notes  maturing  successively  oyer 
a  period  beyond  that  of  normal  administration  so  that  rights  had  to  be 
safeguarded  and  the  estate  as  it  were  impounded  pro  tarda.  Scott,  J.,  in 
his  opinion  points  out  the  diflSculty  that  appeals  to  equity.  Sep  Matter  of 
Henshaw,  37  Misc.  536,  for  illustration  of  the  very  danger  equity  may 
guard  against.  The  following  remarks  of  Mr.  Larremore  (N.  J.  L.  J., 
December,  1911),  are  noteworthy:  "Regret  has  often  been  expressed  that 
our  court  of  last  resort  declined  to  affirm  the  action  of  appellate  divisions 
in  Roberson  v,  Rochester  Folding  Box  Co.,  64  App.  Div.  30;  171  N.  Y.  538, 
and  Marlin  Fire  Arms  Co.  v.  Shields,  68  App.  Div.  88;  171  N.  Y.  384, 
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wherein  it  was  sought  to  administer  equitable  remedies  to  situations  which, 
although  novel,  were  of  strong  intrinsic  merit.  In  those  cases  the  partipji- 
lar  remedy  applied  for  was  Injunction,  and  it  is  to  be  sai#  that' 'there  has 
been  a  disinclihatioh  on  the  part  not  only  of  large  sections  of  the  people, 
biit  also  of  many  judges  of  excellerlt  ability,  to  extend  the  scrips' of  that 
summary  remedy.  Itl  the  pfiiicipal  case  an  ordinary  injunction  is  not 
asked  for  arid  the  objections  that  seemed  conclusive  to  a  majority  of  the 
court  of  appeals  are  not  applicable.  The  sequestration  of  specific  funds 
in  the  hands  of  a  trustee  ii^  brdeir  to  satisfy  claims  is  a, well-established 
groimd  of  Chaiicery  intervention." 

ACCOUNTINGS 

See  Part  IX,  post. 

Any  court  of  equity  has  jurisdiction  concurrent  with  that  of  Surrogates' 
Courts  to  compel  executors,  administrators  and  testamentary  trustees  to 
account  and  to  direct  and  control  their  actions  in  relations  thereto.  Wood 
y.  Brpwn,i4:  N,  Y.  337,  345,  citing  Rogers  y.  King,  8  Paige,  2io.  Thus, 
where  aii  executor  or  trustee  denies  the  existence  of  a  trust,  a  court  of 
equity,  which  has  power  to  construe  a  wilL  whenever  necessary  to  control 
or  guide  the  a,Gtion  of  a  tr|Ustee„  can  exercise  its  jurisdiction  and  call  upon 
him  to  account.  For,  sofar  as  the  property  is  effectually  disposed  of  by 
the  will,  the  exec'utpr  holds  it  in  trust  for  the  legatees  or  beneficiaries,  and, 
according  to  the  law  of  this  country,,  if  there  is  any  part  of  such  |)roperty 
or  any  interest  therein  not  effectually  disposed  pf  by  the  will,  he  holds  it 
in  trust  for  those  who  are  entitled  to  it  unde;r  the  statute  of  distributions. 
Wager  v.  Wager,  89  N.  Y.  162,  ,166,  citing  Bowers  v.  Smith,  lO  Paige,  193; 
Williams  on  Executors,  294;  2  Story's  Eq.  Juris.,  §  1208;  Hays  v.  Jackson, 
6'Mass.  153.^    ,.,_         .  :  •'     "     , 

Theseal  of  ti|e  cojurt,  of  probate  is  conclusive  evidence  of  the  factum! 
of  a  will,  but  any  court  of  equity,  has  jurisdiction,  to  construe  the, will  for 
the  purpose  of  enforcing  a,  proper ^erformaiice  of  ariy  trusts  arising  thfiVe- 
under.  However,  "where  complete  relief  can  be  obtained  in  the.  Surro- 
gate's Court,  a  court  of  equity  may,  in  its  discretion,  decUne,  on  that 
ground,  to  entertain  an  action  for  an  accounurig  or  other,  relief  against 
executors."  ,-  ^ager  y,  Wager,  supra,  p^  168;  Ludvng  v.  Bungart,  48  App. 
Biy.  6l3/rev'g  33  Misc.  l77;  Chipman  v.  Montgomery,  63  N.  Y.  221.  See 
(Jhiids^  V.  Childs,  68  !]\iisc.  473.  See  question  ably  reviewed  by  Werner,  J., 
mMatter'ofRunk,'20Q'k.Y.'4^7.    ' 

The  iijatter  rests;in  the  discretion  of  the  court,  arid  should  be  determined 
in  the  cpurt  of  fifst  instance.  Lawrence  v.  Little  field,  2\6  N.  Y.  561,  584; 
Matter' of  Srnitli,  \2Q  App.  Div,  199;  Bankers'  Surety  Co.  v.  Meyer,  205 
N,,Y.  219/224/"   '  ,'""■       '      '     ',';"  ' 

:  ESTABLISHING  VALIDITY,    CONSTRUCTION   OR   EFFECT   OF  WILL 

This  .cannot,  strictly  speaking,  be  said  to  be  a  subject  of  concurrent 
jurisdiction  of  Surrogates*  Courts  and  other  cdur'ts)  although  it  has  been  sb 
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treated.  Under  former  §  2624  of  the  Code  ias  amended  in  1910  (by  dropping 
the  limiting  word  "personal")  the  Surrogate  was  directed  to  try  an  issue, 
raised  as  to  the  validity,  construction  or  effect  of  any  disposition  of  prop- 
erty coritained  in  the  will  of  a  resident  of  this  State  executed  in  this  State. 
It  has  now  beeii  rewritten  as  §  2615  to  give  fuller  relief.  It  is  discussed, 
more  fully  in  its  direct  relAtion^-but  should  bfe  quoted  here,  for  information 
in  this  connection. 

§  2616.     Construction  of  will,  haw  obtained.  '• 

.  -An  ekeeutor,  administrator  with  the  will  annexed,  or  any  person  interested  in 
obtaining  a,  deljerpoination  as  to  the  validity,  construction  or  effect  of  ,any,  disposi- 
tion of  property  contained  in  a  will,  may  present  to  the  surrogate's  court  in  which 

■  such  will  was  probated,  a  petition  setting  forth  the  facts  which  show  his  mteresl, 
the  names  and  post-office  addresses  of  the  otHer  parlies  interested,  and  <fe  ■particular 

■  portion  of  such  will  concerning  which  he  requests  the  determination  of  the  court. 

:    If  the  surrogate  entertains  the  application,  a  citation  iahall  issue  to  aJl  .persons  i 

interested  in  the  question  to  he  presented,  to  show  cause  why, such  det^raiina|tioj^ _ 

should  not  be  made.    On  the  return  of  the  citation  the  surrogate  shall  make  such 

decree  as  justice  requires.  ■       '  < , , ,  j  i  •    i 

If  a  party  expfessly  puts  in  issue  ilia  •proceeditig  for  the  probate' of  dvnU  the  valid- 

■     ity,  construction,  or  effect  of  any  dispoation  of'property,  contained  in  such,  willj- 

.,  /  the  surrogate  may  determine  the  question,  upon  rendering  a  decree,  after  notice 

given  in  such  manner  as  the  surrogate  directs  to  all  persons  interested  who  do.np^ 

appear  on  such  appUcation  in,  person  or  by  attorney;;  or,  unless  the  decree  refuses 

to  admit  the  will  to  probate,  by  reason  of  a  failure  to  prove  ahy  of  the  matters 

specified  in  section  2614,  may  admit  the  wiU  to  ptobaitei  and  reserve  the  questions  so 

raised  for  future  consideration  and  decree.  •  ■ > 

In  part  from  former  §  2624  of  this  Code.    From  Lr  1870,  c.  359,  §  11;  L.  1910,, 
c.,584.  ,  ..,,:.,.,■      ^i 

lender  §  1866  of  the  Code  an  action  may  be  bi:oughl  to  determine  ,tjhe 
validilSy,  construction  or  effect  of  a  testamentary  disposition, of 'reaZ  prop- 
erty within  the  State,  or  of  an  interest,  therein  which  would  descend  to  the 
heii;  of  an  intestate.  These  sections  are  interrelated  by  reason  of  a  provi- 
sion that  the  latter  section  "does  not  apply  to  a  case,  where  the  question 
in  controversy  is  determined  by  the  decree  of  a  Siirrogiate'4  Court^  duly 
rendered  upon  allegations  for  that  purpose,  as  prescribed  in  article  first 
of  title  tiird  of  chapter  eigHieeriifi  Of  this  act,  where  the  plaintiff' was  duly 
cited  in  the  special  pf'oceeding  in  the  Stirrogate's  Court,  before  the  coin- 
riierieeihent  of  the  action."  Code  Civ.  Proc,  §  1866.  This  itaUcized  cross 
reference  should  have  been  amended  in  1914.  The  reference  is  to 
former  §2624,  which  is  now  §2615,  and  is  in  article  second  of  such 
title  third.  ■  -  -      •: 

Then  we  have  §  47  of  the  Decedient  Estate  Law.  "This  provides,  first:  a 
differentiation  as  to  the  law  to  be  applied  to  a  testamentary  disposition  of 
real  or  of  siaf  other  property  hierfe,  conditioned  by' the  residence  qf  testator 
at  time  of  death.  But  iri  I9l0,  by  chap.  244,,  it  was  enacted :  '"Whenever  a 
decedent,  being  a  citizen  of  the  United  States,  wherever  resident  shall  have 
declared  iii  his  will  and  testament  that  he  elects  that  such  testamentary 
dispositions  shall  be  construed  and  regulated  by  the  laws  of  'this  State, 
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the  validity  and  effect  of  such  dispositions  shall  be  determined  by  such 
laws." 

Now  it  will  be  seen  iiha,t  these  sections  refer  to  the  vaUdity  not  of  the 
will  itself  but,  of  the  testajnentary  disppgition  made  in  the  ^ill.  The  court 
of  appeals  hap  expressly  denied  jurisdiction  oyesr  the  fornier,  except  i^l, 
actions  to  egtablish  the  wiU  as  prpvided  in  the  Cq^p.  Anderson  v. 
Avderson,  112  N.  Y.  104,  113.  The  policy  of  the  court  has  been  to, 
deny,  jurisdiction  in  equity  in  matters  regarding  wills  separated  from 
trusts. 

In  Delabarre  v.  McAlpin,  71  App.  Div.  591,  it  is  held  (see  headnote) 
that  the  supreme  court  will  not  entertain  an  action,  brought  by  persons 
claiming  to  be  entitlpd  to  personal  property  as  beneficiaries  under  an  un- 
probated  will,  against  a  person  claiming  title  to  such  personal  property 
under  a  subsequent  unprobated  will  of  the  decedent  and  also  imder  a  trans- 
fer executed  by  the  decedent,  to  obtain  an  adjudication  that  the  subse- 
quent will  and  transfer  were  obtained  by  fraud  and  undue  influence,  and 
to  require  the  defendant  to  account  to  the  plaintiff  for  such  personal  prop- 
erty, where  it  does  not  appear  that  th,e  testatrix  had  any  real  property 
or  that  there  are  any  circumstances  which  would  prevent  the  Surro- 
gate's Court  from  passing  upon  the  question  as  to  the  vaUdity  of  the  two 
wills. 

The  general  policy  of  this  State  is  and  has  been  to  comnait  to  the  Surro- 
gates' Cojirts  the  decision  of  qijQstions  upon  the  due  execution  of  an  al- 
leged will.  Anderson  v.  Anderson,  112  N.  Y.  113;  Higgvns  v.  Union  Trust 
Co.,  32  N.  Y.  St.  Rep.  197,  aff'd  127  N.  Y.  635. 

See  as  to  cases  when  real  property  is  involved,  Norris  v.  Norris,  32  Hun, 
175;  Wallace  v.  Ppifne,,  14  App.  Div.  597. 

The  former  cases  limiting  the  Surrogate  to  construing  wills  of  personalty 
only  are  by  the  amendiment  of  former  §  2624  no  longer  pertinent,  nor  are 
they  restored  by  the  language  of  2615. 

It  may  now  be  said  (a)  that  the  two  courts  have  concurrent  jurisdicr 
tipn  to  construe  a  resident's  will  executed  within  the  State  disposing  of 
property. 

(&)  W^e  noted,  tjefore  the  act  of  1914,  that  the  supreme  court  alone  can 
construe  a  non-resident's  mil  as  to  realty  here  or  apply  our  law  to  'the  dis- 
positions of  a  will  contemplated  by  §  47,  Dec.  Est.  Law,  and  as  to  which 
court  will  exercise  the  power  in  a  given  case  the  reasoning  is  still  pertinent 
th^t  is  us^  in  regar<|  to  taking  cognizance  of  accountings  of  testamentary 
trustees.  See  Ludwig  v.  Bungart,  48  App.  Div.  613,  where  it  was  held  the 
supreme  cojart  would  not  refuse  juri^dictipn  merely  because  the  Surrogate's 
Court  hgd  concurr^iit  jurisdiction;  but  only  in  case  it  had  already  assumed 
to,  act  itj  tJie  premises  (rev'g  33  Misc.  177),  and,  see  Mq^  of  Runk,  200 
N.Yi-^t  ,460,.  ,il(fa«er  o/Leat)i«,  ^^^^^ 

But  thj?  new  act  leaves  out  the  words  "  contained  in  the  will  of  a  resident 
of  tj^e  State,  executed  within  the  State."  The  provision  relates  now, 
generally,  ,to  "  any  dispositipn  of  property  contained  in  a  will" 
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PREVENTING    PROBATE 

We_^have  said  that  the  Surrogates'  Courts  have  exclusive  jurisdiction 
over  probate  of  wills.  Nevertheless,  where  testatrix  had  made  an  irrevo- 
cable will  of  certain  property  to  one  who  had  given  it  to  her  in  her  life- 
time in  consideration  of  svjch  will,  a  complaint  was  sustained  which  asked 
for  a  judgment  restraining  an  executor  nartied  in  a  later  will  from  proving 
it,  and  directing  that  the  former  will  be  adjudged  irrevocable  and  entitled 
to  probate.    Cobb  v.  Hanford,  88  Hun,  21. 

APPOINTING   GUARDIANS 

There  can  hardly  be  said  to  be  concurrent  jurisdiction  in  this  regard, 
although  every  court  of  inferior  or  general  jurisdiction  has  power  to  ap- 
point guardians  ad  litem  of  minors.  Brick's  Estate,  15  Abb.  12.  Sections 
468  to  477  of  the  Code,  relating  to  infant  pa/rties,  it  is  held  are  not  applicable 
to  Surrogates'  Courts  (Matter  of  Watsorif  2  Dem.  642).  Section  2534  now 
controls,  modifying  former  §  2530.  See  Maiter  of  Bolton,  159  N.  Y.  129, 134, 
where  the  court  discusses  carefully  the  Hmits  on  the  Surrogate's  power 
over  infants'  interests.    See  Part  VII,  post. 

§  88.  (3)  Concurrent  jurisdiction  of  Surrogates. — Subdivisions  3  and 
4  of  §  2515  quoted,  ante,  suggest  the  possibility  of  a  case  where  personal 
property  comes  or  real  property  is  found  to  be  situated  in  another  county 
or  counties  of  the  State.  In  such  c^e,  while  the  Surrogates  of  such 
counties  have  concurrent  jurisdiction,  exclusive  of  all  others  than  them- 
selves, the  one  first  assuming  jurisdiction  of  the  probate  pi^oceedings  has 
a  jurisdiction  exclusive  of  every  other  Surrogate.  This  is  by  virtue 
of  §2516. 

Where  personal  property  of  the  decedent  is  within,  or  comes  into,  two  or  more 
counties,  under  the  circumstances  specified  in  subdivision  -third  of  the  last  section; 
or  real  property  of  the  decedent  is  situated  in  two  or  more  counties,  under  the  cir- 
cumstances specified  in  subdivision  fourth  of  the  last  section;,  the  surrogates'  courts 
of  those  counties  have  concurrent  jurisdiction,  exclusive  of  every  other  surrogate's 
.  court,  to  take  the  proof  of  the  will  and  grant  letters  testamentary  thereupon, 
or  to  grant  letters  of  aidministratioh,  as  the  case  requires.  But  whei-e  a  petition 
for  probate  of  a  will,  or  for  letters  of  administration;  has  been  duly  filed  in  either 
of  the  courts  so  possessing  coiicurrent  jurisdiction,  the  jurisdiction  of  that  court 
excludes  that  of  the  other.    §  2516,  Code  Civ.  Proc.  ,  , 

§  89.  Jurisdiction  of  persons. — This  new  heading  is  the  result  of  the 
revision  of  1914  which  amalgamated  old  §  2528  as  to  "appearances"  with 
other  provisions  related  to  the  acquisition  of  jurisdiction  of  the  person. 

Now  §  2511  is  headed: 

Jurisdiction,  0/  persons;  when  and  how  obtained. 

The  surrogate's  court,  in  aiiy  proceeding  before  it,  shall  have  iuTisdiction  of 
the  following' described  persons: 

1.  The  petitioner.  ,  ; 

2.  Parties  who  have  been  duly  cited,  including  all  those  described  as  being  persons 
belonging  to  a  class,  or  connected  with  the  decedent,  or  as  interested  in  the  property 
or  matter  in  question,  whether  designated  by  their  full  and  correct  names  or  not. 
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3.  Persons  of  full  age  who  have  not  been  judicially  declared  to  be  incompetent 
to  manage  their  affairs.         ' 
I      a.  Who  shall,  either  before  or  a^ter  the  filing  of  %bp  peJ,ition,  wa^ve  the^  issue 
or  service,  or  both,  of  the  citation  by  an  instrument  .in  writing  signed,  acknowl- 
edged, or  proved  and  duly  certified.  '         ■        " 
b.  Who,  whether  named  in  the  petition  or  citation  or  nxJt,  shall  appear  personally 
in  court  and  file  written  signedi  notice  of  appearance  acknowledged,  or  proved,,  and 
.  r  -  4uly  certified,                <    ,     ,                 ^                  '          i  ; 

;  ,  I ,  j  c.  Who,  whetlier  named  in  the  petition  or  citation  or  npt,  shall  appear  by  attorney 
whose  authority  in  writing  to  appear,  so,  signed,  acknowledge^,  or  proved,  and 
duly  certified,  shall  be  fUed.    §  2611,  Code  Civ.  Proc.    '  i      ■    s' 

From  former  §2528  of  this  Code  (iij  part)  and  provisions  found  in  various 
other  sections  in  relation  to  obtaining  jurisdiction  of  the  person. 

The  various  subtopics  of  "Parties,"  "Attorneys,"  "WAirER,"  "Ap- 
pearance," etc.^  posi,  wiii' sufficientlir  cover  the  discussion  under  this 
section.         '  . 

The  former  rule  w_y^,  generally,  that  upon  the  presentation' of  the  peti- 
tion, the  court  acquired  jurisdietipii  to  do  "any  act  which  iriay  be  done 
before  actual' service  of' the  citation"  (former  §2516).  Btit  to  get  the 
benefit  of  the  sectioHJ  the'citation  had  1;o  te  served  within  a  given  tiriie  to' 
give  jurisdiction  of  the  party.  So  it  Was  held  that  waivers  executed  before- 
hand'had' no  vaUdity.  Matter  of  Graham^  39  Misc.  226;  MatCer  of  Gregory, 
13  Misci  363.  :  ,   •    ,  '..  . 

Subdivision  3a  now  opehs  a  reasonable  way  of  expediting  the  proceeding  j 
Subdivisioii  3c  is  discussed  fully  below,  under  Parties  and  Attorneys.  > 

§  ^0.  Miscellaneous  illustrations  of  jurisdiction  before  the  act  of  1914. 
^^-^Merely  to  illuminate  the  discussion  of  the  enlarging,  effect  of  the  new  act 
on 'the  prior  jurisfliction , we  cite  instances  of  powers  conceded  or  denied 
by  decisions  prior  to  its  enactment,  marking  with  an  asterisk  several  inore 
i:e,c,?nt  cases,  as  qualifying-  the  discussion.  ,  „ : , 

.TJie  coiu-ts  have .  sustained,  the  power  and  jurisdiction  of  Surrogates' 
Gourts  in' the  following  cases:  '        ,:  '    ,   ,i  n, 

To'  rWokfe  i)rblf)ate  upon,  discovery  of  a  later  will.    Campbell  v.  Logan, 

2 Bradf, 96,1^3;;',  ,,    ,;.''!  ^  ,.     ,;  "'     ,, '       "'.,,.  "        '■;'; 

.,  To. inquire, intQilegit,iw9'py  9^  childreii,  by  virtue  of  its,  power  to  deter- 
mine and  direct,  the  distribution  of, an  estate>  Matter. of  Laramie,  6  N.  Y. 
Supp.'  175i  Matt^  of  Schmidt,  A2  Misc.  463.  And,  similarly,  topass  on 
the  validity  of  a  marriage,  or  bf  a  divorce!  Matter  of  Hall,  61  App.  Div. 
2e6;Wditer.©/ McGarreriy  112  App.  Div.  603i'  Matter  0/ Gamer,  59  Misc. 
116:'       •.■ii.r.i.v,.i_,     .  -  ,-;  '   "'     ,        .  '  ',.,;. 

To.  determine  whether  onei  is  an  fiadopted  child,"' in  compliance  with 
statute;  or  is  entitled  to  a  child's  share,  under  agreement  with_decedeiit. 
See,  post.  Adoption.  , ,  .,    ,  ^ 

;.  To  set  aside  an  irrfegular,  or, unauthorized  order.  Vred&nHmrgh  v.:  Calf,  9 
Paige,  l^S;  Shidmore  v.  Dairies,  10  Paige,  316,  also  iProcfor  v.  Wanamdker, 
1  Barb.  Ch.  R.  302,  holding  that  independently  of  the' statute  of'  1837,  the 
Surrogate  had,  power,  to  revoke  letters  of  administration  Which  liad  been 
irnproperly  abtEi,ined,!tipoji  f*Is]?,sugge?ti,9n  ,9^ matters  p]F fact,  citing  C,oj;fiish 
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V.  Cornish,  1  Lee's  Ecc.  Rep.  H;  Burgis  v.  Burgis,  id.  12l;0gilvie  v.  Hamil- 
ton, id.  418;  Lorct  Trimbleston  v.  Lady  T.,  3  Hagg.  Ecc.  Rep.  243.  Thus, 
to  vacate  an  order  of  adoption  made,  originally,,  without  jurisdiction. 
*  Matter  of  Johnston,  76  Misc..  374.    See  also  *  Matter  of  Malme,  ,150  App. 

Piv.  31.     ,  ;  ,,  ..    ,:     ;.,       :-\:.\'         '.,y:        ,        -  ■.  • 

Hence  a  court  of  equity  should  not  intervene  if,  by  exercise  ,of  this  power, 
the  Surrogate  can  give  full  relief.    *  Costelloy,  Costellf^,  152  App.  Div.  280. 

To  open  decrees  for  clerical  error,  or  mistake. — ^Not  for  judicial  error, 
which  is  remediable  by  appeal.,  Matter  ofPech,.  131  App.  Djv.  81. 

To  prove  a  foreign  will  {I sham  v.  Gibbons,  1  Bradf.  ,69,  79,.and,,ap,t  of 
1837,  §  77),  and  hereunder  a  will  of  a  foreigner  executed  iri  this  State  ac- 
cording to  its  forms  {Catherine  Robert's  Will„  8  Paige,,  519),  and  a  will  of  a 
fpredgner,  dying  in  the  coimty,  leaving  no  assets,  but  wherC;  assets  come 
into  the  county  afterwards.    Kohlerv.  Knapp,  1  Bradf*  241,  246, 

To  open  default  on  an  accounting  and  allow  a  contest.  Pew  v.  Hastings, 
IBarb.  Cli.  R.  452.        ,  ,  .         ;:      ; 

To  approve,  or,  disapprove,  upon  an  accountiixg,  a  settlement  inadeby 
the  .one  accpunting  with  his  decedent's  partners.  Matter  of  Meyer,  95  ^pp. 
Div.  443  ,:;  ^ 

To  enter  an  .order  nunc  pro  ty^nc.  Butler,  v.  Emmett,  8  Paige,  12,  21  (dic- 
tum)'.   Seenow§,2490,  C.  C.P.,  subd.6, 

To  relieve  parties,  in  a  proper  .case,  from  a  stipuUtipn.  Matter,  of  Rich- 
ardson, 118  App.  Div.  164. 

To  entertain  proceedings  for  probate  of  an  unattested  will  although  it  is 
not  produced  and  offered,  .when  a  fpreign  eomt  declines  to  surrender  the 
docunient.  Matter  of  Delaplai:ne,-  5  Dern.  398,  and  ^ee  Russell,  y.  Hartt, 
87  N.  Y.  18.  This  is, not  such  a  case  as  is  contemplated  by  §1861  pf, the 
Code  providing  for  an  action  to  establish  a  will.  

\  To  issue  a  commission  to  take  testimony  in  foreign  countries.  Russell  v, 
Hfirtt,STN.Y.  18.  ;     /         :,, 

It  seems  it  may  grant  naturaUzation.    Matter  of  Harstrom,  7  4-l?j^'  N.  C. 

To  direct  executors  to  pay  counspl  for  services.,  Gilman  y,  Qilnififi,  6i3, 
N.  Y.  41  (but  see  Devin  v.  Patchen,  26  N.  Y.  441) ;  Reed  v.  Reed,  52  !n.  Y, 
651;  Inre Bailey,  14 N.  Y.  S.  R.  3^^;  Clock  v.  Chadmgrfe,. IQ Hun,  97.  ,See 
under  former  §,  273p,  Matter  of  O'Brien,  145  N,  Y.'  379,  ^  384^   i .- ,  ,  ;    , 

To  compel  a  purchaser  of  real  estate  to  take,  or  rplieve  hini  from  taking. 
Matter  of  Lynch,  ^3  Hun,  309,  To  approve  or  disapprove,  inypstpients  by 
executors  pr  testamentary  trustees,    /ones  y.  i^ooger,  2  De,m.  1^. ,  ,;  .. 

To  pass  on  the  vahdity  of  an  ante-nuptiat  agreeinent  (Jn  re  Jong's  EM.j^ 
3  Misc.  586),  and  enforce  it  {Young  v.  Hicks,  92  N.  Y.  235)  pf  course  where 
it, is  necessary  to  determine  the  rights  of  the  parties.  Matter  of  Davenport, 
37  Misc.  179;  Ma^  of  Bostwick,^^  Misc.  186.  But,  he  cannot  enforce 
siiqh  a  contract  by  denying  probate  to  a  lal^er  wilj.  tl^an  the  one  made  pur- 
suant tp  sui^h,  agreement.    Adams  V.  Sunft,  169  App.  Jyiv.  802. 

-W|iere  the  contract  was  that  A  shoiild^haye  his  wife's  personalty  ifili^e, 
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survived  her,  it  was  held  that  his  right  wassubject  to  due  administration. 
Foehner  v.  Hvber,  42  App.  Div.  439. 

To  take  an  accounting  by  an  executor  of  proceeds  of  real  estate  sold 
under  a  testamentary  power.  Baldmn  v.  Smith,  3  App.  Div.  350.  But 
not  if  power  be  void.  Matter  of  Meyer,  Ketcham,  Surr.,  N.  Y.  Law  J., 
June  10,  1909. 

To  modify  a  transfer  tax  order,  and  exempt  a  beneficiary.  *  Matter  of 
Tdwnsend,  153  App.  Div.  85. 

To  try  the  question  of  a  decedent's  inhabitancy.  People  v.  Waldren, 
52  How.  Pr.  221;  Bolton  V.  Sdirievef,  26  Abb.  N.  C.  230. 

To  dismiss  or  discontinue  suits.  Heermans  v.  Hill,  2  Him,  409;  Matter 
of  Fridell,  20  App.  Div.  382,  384. 

To  hear  and  determine  upon  a  final  accounting  a  disputed  claim  of  an 
executor  against  the  estate  although  the  claim  be  equitable  in  its  nature. 
Boughton  v.  Flint,  74  N.  Y.  476.    But  see  ClIims  against  Estate. 

To  judicially  construe  a  will  of  real  and  personal  estate.  See  §  2615, 
Code  Civ.  Proc,  and  chapter  on  CoNSTRtJCTioN  op  Wills. 

To  determine  whether  an  applicant  for  a  revocation  of  pi-obate  is  a 
"  person  interested  "  in  the  estate.    Matter  of  Peaslee,  73  Hun,  113. 

To  grant  a  purchaser  on  partition  sale  leave  to  pay  into  court  monejr^to 
pay  creditors  when  there  has  already  been  a  Surrogate's  decree  directing 
sale  of  real  property  to  pa^  decedent's  deibts.  Matter  of  Stumjyf,  4  App. 
Div.  282. 

To  determine  if  a  woman  is  "lawful  widow "  of  testator.  Matter  of  Ham- 
iltdn,  76  Hun,  200;  Matter  of  McGarren,  112  App.  Div.  503.  And  to  that 
end  he  may  examine  the  judgment  roll  in  a  supreme  court  annulment 
a;ction.    tbid. 

To  ascertain  whether  a  person  is  an  heir  or  belongs  to  any  class  desig- 
nated in  the  will — such  as  next  of  kin,  devisee,  etc.  Matter  of  Verplanck, 
91  N.  Y,  439,  450;  Purdy  v.  Hayt,  92  N.  Y.  446;  Riggs  v.  Cragg,  89  N.  Y. 
480;  Cr(ykse  v.  Wilstin,  73  Huh,  353,  356.  For  example  r  to  determine 
whether  a  certain  grandchild  is  capable  of  taking  a  given  legacy,  and  inci- 
dehtaUy  of  passing  on  question  of  residence  of  such  grandchild.  Garlock 
V.  Vandervwt,  128  N.  Y.  374,  377. 

To  determine  whether  a  savings  bank  account  beloiigs  as  assets  to  a 
decedent's  estate,  and,  incidentally,  to  decide  whethei*  decedent,  in  life, 
made  a  gift  thereof.    See  post,  Assets. 

But  Surrogates  cannot  acquire  jurisdiction  where  not  conferred  by  stat- 
ute, althou;gll  the  parties  all  appear,  assent  and  submit  the  questions  at 
issue.  T>akin  v.  Demming,  6  Paige,  95;  Tucker  y.  Tiicker,  4  Keyes,  136; 
Matter  of  fhornlmrgh,  72  Misc.  619;  Matter  of  Smith,  41  N.  Y.  St.  Rep. 
337;  Matter  of  Walker,  136  N.  Y.  20,  29,  citing  Chemung  Canal  Bank  v. 
JuHson,  8  N.  Y.  254;  Bedrdslee  v.  Dolge,  143  N.  Y.  160,  165;  Metier  of 
Zerega,  68  Hun,  505;  Matter  of  Redfield,  71  Hun,  344^  348;  Bevan  V.  Cooper, 
72  N.  Y.  317,  329;  Matter  of  tlnderhtll,  117  N.  Y.  471,  479.  Noi*  can  juris- 
diction be  accfuit-ed  by  consent  of  attorneys.'   Dury6a  v.  Mackey,  151  N.  Y. 


§  90  JURISDICTION   AND    POWERS  93 

204.  It  seems  the  rule  is  different  as  to  jurisdiction  of  the  person.  Matter 
of  Bingham,  127  N.  Y.  296;  Myers  v.  American  Loco.Co.,  201  N.  Y.  163. 

They  have  no  power  to  deal  with  certain  insurance  proceeds  in  excess 
of  that  purchased  with  $500  a  year  of  premiums.  Domestic  Relations 
Law,  §  22.    See  Ascertaining  the  Estate. 

They  cannot  set  aside  for  fraud  a  release  given  by  a  party  interested  in 
an  estate  to  the  executors.  Sanders  v.  Sautter,  126  N.  Y.  193;  Matter  of 
Randall,  152  N.  Y.  508,  which  reviews  the  whple  subject;  Matter  of  Irvin, 
24  Misc.  353.  Nor  have  they  power  to  compel  an  administrator  to  bring  an 
action  in  another  court.  Matter  of  McCdbe,  18  N.  Y.  Supp,  715.  But  they 
can  stay  proceedings  in  their  own  courts  pending  determination  of  material 
issues,  not  triable  by  them,  in  another  court.  Rutherford  v.  Myers,  50  App. 
Div.  298,  300.  Nor  to  entertain  a  motion  for  a  new  trial  of  issues  after  ju- 
risdiction has  been  divested  by  an  appeal  to  the  supreme  court  and  specified 
issues  have  been  sent  to  a  jury  for  trial  in  that  court.  Matter  of  Patter- 
son, 63  Hun,  529,  531.  Nor  to  pass  on  questions  of  title  raised  between 
a  claimant  and  a  representative  of  testator's  estate.  Matter  of  Walker, 
136  N.  Y.  20,  29.  Unless,  the  express  power  be  given  as  by  former  §  2472a 
of  the  Code  in  respect  to  a  legacy  or  distributive  share.  *  Matter  of  Delgado, 
79  Misc.  590.  He  cannot  pass  on  validity  of  assignnient  to  representative 
of  mortgages  of  testatrix.  But  he  can,  on  accounting  require  the  executor 
~  to  accouiit  for  such  mortgages  as  an  asset.  Matter  of  Ammarell,  38  Misc. 
399.  In  *  Matter  of  Carey,  77  Misc.  602,  held  he  could  determine  the  valid- 
ity of  an  agreement  of  settlement  of  an  estate  when  entered  into  by  the 
legatees.  But  he  could  not  direct  an  executor  or  administrator  to  dehver 
up  to  a  claimant  property  in  the  representative's  hands  which  claimant 
asserts  is  his.  Case  v.  Spencer,  86  App.  Diy.  454,  and  cases  reviewed. 
Nor  to  decide  whether  a  decedent's  transfer  of  property  was  made  in  fraud 
of  creditors.  Matter  of  Bunting,  98  App.  Div.  122;  Matter  of  Schnabel,  136 
App.  Div.  522,  aff'd  202  N.  Y.  134  and  cases  at  p.  524.  Nor  for  many  years 
to  decree  the  payment'of  a  claim  rejected  by  the  executor.  Matter  of  Perry, 
5  Misc.  149;  Lamhert  v.  Craft,  98  N.  Y.  342; McNulty  v.  Hurd,  7?N.  Y.  518; 
Glacius  V.  Fogel,  88  N.  Y^  434;  Fiester  v.  Shepard,  92  N.  Y.  251;  Matter  of 
Callahan,  152  N.  Y.  320;  Matter  of  Stevens,  20  Misc.  157.  (But  see  post.) 
Nor  to  direct  a  satisfaction  of  record  of  a  mortgage  belonging  to  an  infant, 
although  its  estate  is  within  its  jurisdiction.  Cromwell  v.  Kirk,  1  Dem.  599. 
Nor  have  they  any  jurisdiction  over  realty  left  by  a  decedent  or  its  avails, 
unless  brought  within  their  jurisdiction  by  a  will  or  by  a  statute  for  the  pur- 
pose of  being  dealt  with  for  some  special  purpose  (like  the  payment  of  debts 
in  case  the  personalty  is  inadequate  for  the  purpose).  Sweeney  v.  Warren, 
127  N.  Y.  426,  435;  Matter  of  Roberts,  72  Misc.  625. 

When  confronted  by  an  act  or  instrument  he  is  generally  powerless  to 
pass  upon  he  must  take  it  at  its  face  or  remit  the  parties  to  the  proper 
forum.  For  example.  A  petitions  that  B  account.  B  produces  a  full 
release  by  A,  the  validity  or  effect  of  which  A  disputes.  The  Surrogate 
wiU  treat  it  as  a  bar.    Matter  of  Wagner,  119  N.  Y.  28.    See  also  Sanders  v. 
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Sautter,  126  N.  Y.'  19'3;  Matter  of  U':'S:  Trust  Co.;  17S  N*.  Y.  304.  See  cases 
in  dissenting  opinion  fey  Vann,  J.,  P-  31^.  But  under  new  po-Wefs  given  by 
§  2472a,  C.  C.  P.,  added  1910,  whe're  title  to 'a  legacy  wal^' claimed  by  an 
assignee;  Fowler,  Surr.,  passed  dn  defense  of  usUi*y  in  determining  to  whom 
legacy  was  payable.  Matter  of  Thornburgh,  72  Misc.  619. 
"'The  devfelopihent  of  its' powers  is  traced  in  certain  carefully  written 
opinions.  See  Matter  of  Runk,  200  N.  Y.  447,  Werner,  J.;  Matter  of 
Cornell,  75  Misc.  514:']  Matter  of  Wagner,  75  Misc.  419;  both  by  Fowler, 
Surr.  ' 

§  91.  Effect  of  change  in  county  lines. — Where  the  boundaries  of  a 
county  are  changed  or  a  new  coimty  constituted,  the  Code  formerly  pro- 
vided against  the  apparent  confusion  of  jurisdictibn  likely  to  aristel  This 
was  by  former  section  2479,  which  read  as  follows: 

Wh^re  a  new  ccpuaty  has  !:)een  heretofore,  o^is  hereafter,  erected,  or  territory 
has  Ij'een  heretofore,  or  is  hereafter,  transferred  from  one  coupty  to  aijother,  the 
jurisdictioii  of  the  surrogate's  court  of  each  of  the  counties  affected'  thereby,  to 
take  the  proof  of  a  wffl,'cyr  to  grant  letters,  depends  upon  the  locality,  when  the 
petition  is  -presented,  of  the  place;  where  the  property  of  the  decedent  is  situated, 
or  where  the  event  occurred,  as  the  case  naay  be,  iwhich  determines  jurisdiction. 
;  If,  before  the  erection  of  the  new  coujity^,  or  the  ;tra)n3fer,  of  the  territory,  letters 
have  been  granted,  upon  the  ^ound  that  the  decedent  died  or  resided  within  the 
county,  the  surrogate's  court  from  which  they  were  issued  has  exclusive  juris- 
yiction  of  th6  estate,  and  of  all  matters  incidental  thereto;  and  if  the  place  where 
the  decedent  died'  or  resided  is  embraced  within  another  county,  certified  copies 
■  ,;i  of ;  any  papers  or  proceedings,  filedj i entered^  or  recorded. in  the  surrogate's  court 
thereof,  must  be  furnished,  on  payment  of  the  fees  therefpr,  bythp  proper  officer, 
to  any  person,  interested  in  the  estate;  and,  upon  the  latter's  retjuest  and  payment 
01  the  fees'  therefor,  the.  proper  pfiicer  of  the'  court  so  having  jurisdiction  must  file, 
enter,  or  record  the  same,  in  like  manner  and  with  like  effect  as  the  originals.  Where 
the  letters  were  granted  upon  any  ground  other  than  the  decedent's  death  or  resi- 
dence within  the  county,  the  jurisdiction  of  the  court  from  which  they  were  issued, 
remai^unaffefited  by  apy  change  in  the  territorial  limits  of  its  county. 

This  provision  hafe  now  been  repealed.  The  act  erecting  a  new  county 
can,  in  such  rare  instances,  provide  by  similar,  but  general,  terms  for  the 
transfer  of  matters  pending  at  the  tinie.  Hence  we  preserve  the  discussion 
of  the  old  section  as  illuminating  in  case  similar  questions  arise. 

Thus  in  regard  to  this  section  it  had  been  held  that  the  words,  "when 
the  petition  is  presented,"  in  the  first  paragraph  (which  fix  the  time  of  the, 
location  of  the  property  of  the  decedent  or  the  occurring  of  the  event  which 
d^&mines  the  jurisdiction  of '  the  Surrogate),  refer  to  the  time  when  the 
petition  is  presented  to  the  Surrogate  upon  the  return  of  the  citation  and 
nbt'to  the  time  when  the.  petition  is  filed  in  his  office.  Matter  of  McGinnis, 
13  Mi^c.  714.  So  that  if  a  new  county  should  be' erected  or  a  transfer  of 
ierril6iy  be  made  sufesequent  to  the  fifing  of  a  petitioii  and  before  the 
returiiMay  of  the  'di&tion  issued  thereon,  the  naatter  should  be  brought 
Oi'i'foi'  a  hearing  before  the  Surrogate  having  jurisdiction  Under  this  section 
and  if  iiecesfe'^ty  the  proceeding  re-entitled  in  the  proper  court.  (But  see 
Matter  of  McKedn,  26  Misc.  464,  where,  part  of  Westchester  county  having 
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been  annexed  to  New  York  county,  Silkman,  Surr.,  Held  it  wag  annexed 
for  municipal  purposes,  qnly,  and  did  not  affect  his  judicial  right  to  grant 
letters  on  estates  of  residents  of  such  annexed  distnct.)  Accordingly  where 
one  pf  the  phanges  occurred  contemplated  by  former  §  2479,  after- .|;he  filing 
of  a  petition,  but  prior  to  the  return  day  of  thp  citation,  it  was  necessary  tp 
procure. a  formal;  order  tran^ferripg  the  proceeding  to  the.  Subrogate j of 
the  county  i^  which  the  matter  is  triable  by  reason  qf  the;  chaiiige,  Thjs 
need  not  be  on  notice,  but  lAeriely  upon  an  affidavit  showing  the  occurrence 
of  the;  change  of  which  presumably  the  Surrogate  would  take  judidal  no- 
tice, but  showing  thejurisdictipnal  f^^ts  that  ^ither  the  ,pr6pertiy,t|he  loca- 
tion, of  which  determines  the  jurisdiction,  or  tl^e  ev^ot.  the  occurrence  of 
which  determines  the  jurisdiction,  is  located,  or  occurred  in  the  territory 
erected  into  a  new  county  or  transferred  frpi|i  one  county  to  the  other. 
The, Surrogate  upon  these,, facts  being  niade  satisfactorily, to  appear,  had 
tfl.make  an  order  transferring  the  proceeding  tp  the  court  pfthe  pther 
Surrogate.  This  was  by  virtue  of  former  §  2480,  which  was  also  repealed, 
but  read  as  foUows: 

A  special  proceeding  pending  in  a  surrogate's  court,  whose^urikliction  to  €n- 

tertaiii  the  same  is  taken  awa^  by  the  provisions  of  the  laSt  sebtion,  or  in  consequence 

;  lOf  the  erection  of  a  new  county,-  or  the  alteration  of  the  territorial  limits  of  a  county; 

,  .after  this  act  takes  effect,  must  be ;  transferred,  by  order  of  the  court,  in  which  it  is 

I    pending,  to  the  surrogate's  court  having  .juripdictpn;  arid  the  latter  court  has  the 

same  jurisdiction,  power,  and  authority  with  respect  thereto,  wfiich  the  former 

court  would  have  had,  if  the  territorial  limits  of  its  county  had  not  been  changed. 

GENBBAIi  PROVISIONS 

§  92.  Presumption  of  jurisdiction. — Section  2513,  formerly  2473,  of 
the  Code  provides  that  "where  the  jurisdiction  Of  a  Surrpgate's  Court  to 
make  a  decree  or  other  detefminatioli,  is  drawn  in  question  coUatferally, 
the  jurisdiction  is  presumptively,  and  in  the  absence  of'fraudo^coUUsion, 
conclusively,  established,  by  an  allegatipn  of  the  jurisdictional  facts,  .con- 
tained in  a  written  petition  or  answer;,  duly  verified,  used  in  the  Surrogate's 
Court.  The  fact  that  jurisdiction  of  the  parties  was  obtained -is  presump- 
tively proved,  by  a  recital  to  that  effect  in  the  decree."  Laws  of  1870; 
ch.  359,  §  1.  Laws  1910,  chap.  576.  See  Poioer  v.  Speckman,  126  N.  Y. 
354;  BumsteHd  y.  Read,  31  Barb.  661.  |  The.presumption  of  service  of  cita- 
tion from  such  recital  may  be  negatived,  especially  in.case  of,  infancy  pf  one 
cited..  Hood Y.Heod;  85 N.  Y.  561,  578.  .- 

§  92a.  Jurisdiction  not  lost  by  defect  of  record.^The  act  of  1914 
modified  old  §  2474  to  read  as  new  §  2512  as  follows:  '     '    ' 

§  2612.    Jurisdiction  of  subject-maiteii  objettibn  to  defedl'in  redord. 

The  surrogate's  court  obtains  jurisdictioii  in  every  case  to  make  a  decree  or  other 
'determination  by  the  existence  6{  the  jtirisdictionalfaets  prescribed  by  statute. 
When  the  decree  or  other  determination  fails  to  recite  the  existence  or  proof  of  a 
jurisdictional  fact,  and  such  fact  actually  existed;  or  when  any  party  has  faQed  to 
take  any  intermediate  proceeding  required  by  law  to  be  taken,  an  objection  to 
'''  such  decree  or  determination  based  thereon  is  available  only  upon  appeal,  and 
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the  surrogate's  court  may,  in  its  discretion,  allow  such  a  defect  to  be  supplied  by 
amendment. 

I^onher  §  2474  of  thi^Code,  modified.  See  L.  1869,  ic.  260,  §  1;  L.  1870,  6.  359, 
§  1;  L.  1872,  c.  92.       * 

§  93.  Continuity  of  jurisdiction. — Once  acquired,  jurisdiction  contin- 
ues. This  was  so  under  former  §  2516.  It  is  so  still,  even  though  when 
it  is  a  divestible  jurisdiction  under  §  2518  (see  sub  pleadings),  it  continues 
until  divested  by  the  statutory  contingency  of  failure  to  serve  the  citation 
or  process  in  time  to  avoid  the  Statute  of  Limitations  in  a  proceeding 
commenced  by  filing  a  petition  in  time.  It  is  so  under  present  §  2516, 
where  the  first  Surrogate  acting  (of  two  or  more  having  concurrent  power) 
acqiiires  a  continuing  and  exclusive  jurisdiction.  The  primary  reason  is 
that  proceedings  are  generally  in  rem,  and  controllable  as  to  continuity 
by  the  6ourt,  not  the  parties.  So  failures  to  take  formal  adjournments, 
inadvertent  or  intentional,  may  not  impair  the  court's  power  to  control  the 
matter.  Gilman  V.  Oilman,  1  Redf.  354;  Matter  of  Spreen,  1  Civ.  Pro. 
Rep.  375. 

This  is  discussed  more  in  detail,  further  on. 

§  94.  Eyi4en:tial  yf»lue  pf  recjQ;r4a,— Section  955,  Code  Civ.  Proc,  gives 
to  the  records  of  the  Surrogate's  Court  of  New  York  county  of  twenty 
years'  sta,nding  the  character  of  presumptive  evidence  of  their  contents, 
and  makes  such  adnaissible  in  evidence  in  any  court,  between  any  parties. 
E.  g.,  faqt  and,  date  of  death  proyed  by  petition  for  letters  of  administration, 
£^nd  certain  wa,iy^rs  so  filed.   Lalor  v.  Tooker,  130  App.  Div.  11. 

§  95.  Effect  of  adoption  of  Code. — The  act  of  1914  closes  with  these 
sections  controlling  the  application  of  the  act.  They  declare  the  applica- 
bility of  the,  pro;v[i?pns,of  the  cjiapter  in  matters  of  jurisdiction. 

§  2769.    Applicdiion  of  chwpter;  canfiimaUon  of  previous  acts. 

Ea^h  proyi^pn.  of  tilis  chapter,  relating  to  the  jurisdiction  of  the  surrogate's 
cpjirt,  tp,  take-l^lje  proof  of  a  will,  and,  to  grant  letters  testamentary  or  letters  of 
administration  or  regulating  the  mode  of  proceeding  in  any  manner  connected 
with  the  estate  of  the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after  this  chapter  takes 
effect.  All  acts  hitherto,  of  surrogates  and  officers  acting  as  such  in  completing  by 
certifying  in  their  own  names  any  uncertified  wills,  and  by  signing  and  certifying 
in  their  own  names  any  uncertified  records  of  wUls-  and  of ^  other  proofs  and  exam- 
inations taken  in  the  proceedings  of  prpba>te  thereof,  before  their  predecessors  in 
office,  are  hereby  confirmed  and  declared  to  be  valid  and  in  full  compliance  with 
the  pfe-existiiig  statutory  requirements. 

Former  §  2482  of  this  Code.  From  2  R.  S.  68  (Part  2,  c.  6,  tit.  1),  §  68b;  L.  1893, 
c.  686. 

§  2770.     Certain  proyi^p^  maifi  applicable  to  proi;eedings  in  surrogate's  courts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  implied  from  the  con- 
text of,  a  provisipUjOf  this  chapter,  all  other  portions  of  this  act,  and  the  general 
lujes  of  practice  apply  to  surrogates'  courts  and  to  the  proceedings  therein,  so  "far 
as  they  can  be  applied  tp  the  substance  and  subject-matter  of  a  proceeding  without 
lega^rd  to  its  form. 

Fonner  §  2538  of  this  Cpde. 

§  2771.    [Am'd,,  191S.]   Effect  of  this  chapter. 
Nothing  in  this  chapter  shall  repeal,  amend  or  modify  any  existing  law  specially 
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applying  to  any  county,  which  is  inconsistent  with  any  section  of  this  chapter,  nor 
in  any  manner  a£fect  any  litigation,  action  or  special  proceeding  pending  at  the 
time  when  this  act  takes  effect,  except  as  hereinafter  stated,  and  such  pending 
action  or  special  proceeding  shall  proceed  under  the  practice  established,  the  same 
as  though  not  affected  by  this  act;  provided,  however,  that  the  provisions  of  this 
chapter  relating  to  the  trial  by  jury  of  controverted  questions  of  fact  shall  apply 
to  all  such  pending  actions  or  special  proceedings. 
New.    Am'd  by  L.  1915,  c.  274  (in  effect  April  13,  1915). 

It  is;  of  vital  importance  also  to  keep  in  mind  §  3347,  which  makes  ap- 
plicable to  certain  courts  or  to  "all  courts  of  record"  certain  specified 
sections.  See,  for  example,  subd.  6  making  §§  810-816,  applicable  to  all 
courts.  This  affects  matters  covering  undertakings  and  sureties,  as  to 
which  Chap.  XVIII  may  be  non-informatory. 

§  95a.  As  to  acts  of  deceased  predecessor. — Section  2769,  quoted 
above,  is  explicit  and  retains  the  language  of  former  §  2482  in  this  regard. 
When  a  Surrogate  dies,  leaving  matters  undetermined,  cases  on  appeal  un- 
settled, decrees  unsigned,  etc.,  the  successor  Surrogate  may  complete  such 
business  or  continue  such  proceedings.  See  §§  52  and  997,  Code  Civ.  Proc, 
and  Matter  of  Johnson,  27  Misc.  167;  Matter  of  Lawrence,  58  N.  Y.  Supp. 
597;  Matter  of  Taylor,  62  Misc.  442;  Matter  of  Nestell,  72  Misc.  331,  335; 
Matter  of  Baird,  74  Misc.  34.  The  jurisdiction  is  of  the  court,  and  the  in- 
terruption of  continuity  in  judicial  administration  by  death  of  its  officer 
cannot  be  allowed  to  impair  or  defeat  the  rights  of  parties  to  the 
proceeding. 


PART  II 

PROCEEDINGS  IN  SURROGATES'  COURTS;  PARTIES; 
HEARINGS  AND  TRIALS;  DECREES  AND  ORDERS; 
APPEALS. 

CHAPTER  I 

PROCEEDINGS  IN  SUBROGATES'   COURTS 

§96.  No  action  in  Surrogates'  Courts. — Surrogates  have  iib  jurisdic- 
tion over  civil  actions.  The  Code's  distinction  is  not  clearly  drawn  be- 
tween actions  and  special  proceedings.  It  defines  civil  actions,  pf  which 
there  is  but  one  form  (Code  Civ.  Proc,  §  3333;  id.,  §  3339)  as  "an  ordinary 
prosecution,  in  a  court  of  justice,  by  a  party  against  another  party,  for  the 
enforcement  and  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong."  Any  other  prosecution  of  a  party  for  either  of  such  purposes 
above  named  is  a  special  proceeding.  IMd.,  §  3334.  Section  3343  on 
Definition,  merely  says  that  "special  proceeding"  means  a  civil  specia,! 
proceeding.  This  appears  to  make  the  distinction  hinge  on  the  word 
ordinary.  But  this  is  not  satisfactory  in  point  of  clearness.  Nothing  is 
gained  to  that  end  by  saying  a  special  proceeding  is  an  extraordinary  or 
unordinary  prosecution.  See  People,  v.  Co.  Jvdge,  &c.,  13  How.  Pr.  398; 
People  V.  Colborne,  20  id.  378;  People  v.  Lems,  28  id.  159;  Belknap  v. 
Waters,  11  N.  Y.  477. 

A  clearer  idea  of  the  difference  can  be  had.  A  civil  action  must  begin 
with  a  summons.  By  its  issuance  the  court  may  acquire  a  divestible  ju- 
risdiction for  purposes  of  provisional  remedies,  but,  by  its  service  on 
the  other  party,  the  action  is  said  to  be  commenced.  Code  Civ.  Proc, 
§  416.  Thus  the  party  seeking  relief  brings  the  other  into  a  court  of  jus- 
tice by  his  own  act  alone.  This  is  not  true  of  a  special  proceeding.  The 
party  seeking  relief  in  such  a  proceeding  applies  to  the  court  which  by 
its  citation  or  by  its  order  to  show  cause  brings  the  other  party  before  it. 
The  only  exception  is  in  regard  to  motions  or  appKcations  ioi  orders,  notice 
of  which  may  be  served  by  one  party  upon  another,  which  notice  of  motion 
brings  the  adverse  party  before  the  court  to  oppose  the  granting  of  the 
relief  referred  to  in  the  notice.  But  this  is  more  an  apparent  than  a  real 
exception,  in  that  such  a  proceeding  by  motion  is  rarely  if  ever  a  primary 
but  only  an  incidental  proceeding,  entitled  in  the  primary  or  original  pro- 
ceeding, and  capable  of  being  made  only  by  a  party  thereto.  Lafferty  v. 
Lafferty,  5  Redf.  326,  '329,  citing  Foster  v.  Foster,  7  Paige,  48,  52.  Take 
98 
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the  case  of  an  application  for  the  appointment  of  a  temporary  administrator 
pending  a  long  contest.  Here  a  citation  issued  after  petition  is  not  neces- 
sary. But  the  motion  for  an  order  making  such  an  appointment  must  be 
made  by  a  party  to  the  original  proceeding,  that  is,  the  primary  probate 
proceeding,  and  notice  given  to  every  other  party  thereto.  Section  2596, 
Code  Civ.  Proc,  covers  this;  but  also  covers  the  case  where  "no  proceeding 
is  pending,"  in  which  case  the  appHcation  "shall  be  by  petition  and  a 
citation." 

The  practice  imder  the  Revised  Statutes  included,. in  two  cases,^  the 
issuing  of  a  summons,  i.  e.,  in  compelling  return  of  an  inventory;  2  R.  S.  8-5; 
and  compelling  an  executor  to  appear  and  quahfy ;  2  R.  S.  70.  This  process 
is  long  since  abolished.  Citation,  or  order  to  show  cause,  is  now  the  Sur- 
rogate's process. 

The  analogy  in  the  case  of  a  civil  action  is  almost  exact.  Section  416, 
after  saying  that  the  action  "is  commenced  by  the  service  of  a  summons," 
continues:  "But,  from  the  time  of  the  granting  of  a  provisional  remedy, 
the  court  acquires  jurisdiction.  .  .  .  Jurisdiction  thus  acquired  is  condi- 
tional, and  liable  to  be  divested  ...  in  certain  cases."  See  also  §  399. 
So  a  petition  may  be  filed  in  the  Surrogate's  Court,  and  a  conditional  or 
divestible  jurisdiction  may  be  secured  of  the  petitioner  and  of  the  rem; 
but  it  may  fail  if  certain  further  steps  are  not  duly  taken. 

§  97.  Order  to  show  cause. — There  are  cases  where,  the  Surrogate's 
power  to  act  may  be  invoked  by  motion  or  by  order  to  show  cause.  When 
analyzed,  they  justify  the  general  statement. 

A  special  proceeding  is  not  origiri&ted  theireby  but  it  may  serve  to  revive 
one,  as  for  purposes  of  "reopening,"  and  is  operative  alone  on  original 
parties  of  whpm  the  court  has  previously  already  had  jurisdiction. 

That  is  to  say,  jurisdiction  of  the  person  cannot  be  originally  acqu^ed 
by  the  order  as  a  substitute  for  process.  See  §  2511,  Code  Civ.  Proc. 
"Jurisdiction  of  persons." 

See  next  section,  as  to  the  substitutional  value  of  an  order  to  show  cause, 
uilder  §  2518,  to  affect  the  runnfog  of  the  Statute  of  Limitations. 

In  Matter  ofMoran,  58  Misc.  488,  it  was  flatly  held  that  a  special  'proceed- 
ing could  not  he  begun  by  affidavit  and  order  to  show  cause.  In  Matter  of 
Baldwin,  158  N.  Y.  713,  it  was  held  that  the  Surrogate's  determination  on 
the  return  thereof  was  a  discretionary  order  and  not  "a  final  prder  in  a 
special  proceeding  " ;  so,  not  appealable  to  that  court.  In  Matter  of  Smith, 
65  Misc.  417,  Thomas,  Surr.,  held  this  practice  the  proper  way  to  apply  to 
correct  an  erroneous  tra,nsfer  tax  decree.  He  cited  Cluff  v.  Tower,  3  Dem. 
253;  Furman  v.  Furman,  153  N.  Y.  309;  C.  C.  P.,  §§  1282-1283.  But  in 
the  Smith  case,  a  foreign  legatee  never  previously  within  the  jurisdiction  by 
any  process  whose  only  notice  was  the  mailed  copy  of  the  moving  papers, 
appeared  specially  and  objected  to  the  jurisdiction  of  his  person,  and 
asserted  that  no  order  directing  him  personally  to  pay  any  further  tax 
could  be  binding.  The  correctness  of  such  contention  is  supported  by 
Bullowa  V.  Provident  Life,  &c.,  125  App.  Div.  545.  ^ee  also  Filler's  Estate, 
20  N.  Y.  Supp!  427.     In  Matter  of  Tilden,  98  N.  Y.  434,  it  was',  however, 
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held  that  a  proceeding  to  open  or  vacate  a  decree  is  a  special  proceeding. 
If  so  it  must  have  begun  with  citation,  and  end  in  a  final  order,  under  the 
former  practice.  As  an  incident  of  practice,  i.  e.,  to  shorten  time  of  notice 
of  an  application,  the  order  to  show  cause  is  used  in  Surrogates'  Courts 
under  the  same  rules  that  apply  in  other  courts  of  record.  FiUey's  Estate, 
supra. 

Some  uncertainty  is  introduced  by  the  remarkable  act  of  1914,  which, 
in  §2522,  entitled  "Process"  defines  "process"  as  "a  citation  to  show 
cause,,  an  order  to  show  cause,  and  such  other  process  and  mandate  as  the 
Surrogate  is  or  shall  be  authorized  to  issue  and  employ."  The  commis- 
sion's note  simply  states  that  there  had  heretofore  been  no  definition  of 
process.  If  this  be  the  whole  intent,  the  cases  above  discussed  still  state 
the  law. 

§  98.  Proceedings,  how  commenced. — But,  so  far  as  initiating  a  pro- 
ceediQg  is  concerned  it  is  not  the  process  but  the  petition  that  "com- 
mences." 

The  Code  is  explicit  in  this  regard: 

§  2618.  Proceeding  commenced  hy  petition;  statute  of  limitations. 
'  Every  proceeding  in  surrogate's  court  shall  be  commenced  by  the  filing  of  a 
petition.  In  any  case  where  the  time  in  which  to  begin  such  proceeding  is  limited, 
a  citation,  or  an  order  to  show  cause,  on  such  petition  must,  within  sixty  days  there- 
after, be  issued  and  be  served,  as  prescribed  in  this  chapter,  upon  the  adverse  party, 
or  upon  one  of  two  or  more  adverse  parties,  who  are  jointly  liable,  or  otherwise 
imited  in  interest;  or,  within  the  same  time,  the  first  publication  thereof  must  be 
made  pursuant  to  an  order  made  as  prescribed  in  this  chapter. 

From  former  §§  2516,  2517  of  this  Code. 

We  note,  first,  that  an  order  to  show  cause  may  be  resorted  to,  after 
the  filing  of  the  petition,  to  obviate  the  Statute  of  Limitations.  The  "  publi- 
cation," doubtless,  refers  to  the  citation— and  not  to  the  order  to  show 
cause.  We  note  second,  in  the  same  context,  that  the  citation  or  order 
must  not  only  be  issued  within  sixty  days,  as  formerly;  but  must  be  served 
as  well.  The  Revisers  had  in  mind,  doubtless,  the  cases  discussed  under 
"Order  to  show  cause,"  in  saying  that  under  §  2516  (repealed)  "it  was  a 
question  whether  a  proceeding  without  citation  was  ever  commenced. 

The  filing  of  the  petition  now  commences  the  proceeding.  The  former 
§  2517  read:  "The  presentation  of  a  petition  is  deemed  the  commencement 
of  a  special  proceeding.  ..."  The  statutes  limiting  time  for  such  com- 
mencement prescribed  various  periods.  Thus  the  petition  for  revocation 
of  probate  was  limited  to  a  period  of  one  year.  Held,  Pryer  v.  Clapp,  1 
Dem.  387,  389,  where  petition  was  duly  filed,  i.  e.,  within  the  year,  but 
citation  not  served  within  the  next  sixty  days,  that  jurisdiction  was  lost. 
Effectual  jurisdiction  of  the  person,  within  the  time  limited  must  be  had. 
Waiver  or  appearance,  under  §  2511,  subd.  3  (post),  can  secure  this  result. 
But  if  it  depend  on  the  citation  and  its  service,  the  cases  formerly  applicable 
are  still  controlling,  if  we  note  that  service  and  not  mere  issuance  is  now 
the  statutory  fact  to  be  eniphasized.    Thus,  where  the  original  citation 
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was  defective,  or  there  was  a  failure  to  serve,  the  Surrogate  could  issue  p, 
supplemental  citation.  If  that  were  served  or  publication  commenced 
within  sixty  days  after  the  supplemental  citation  was  issued,  the  proceed- 
ing was  held  regular.  Matter  of  Will  of  Bradley,  70  Hun,  104,  110.  This 
case  cited  Matter  of  Will  of  Gouravd.,  95  N.  Y.  256,  and  professes  to  overrule 
the  case  of  Pryer  v.  Clapp,  above  cited.  There  is,  however,  a  distinction, 
for  in  that  case  it  appears  that  the  citation  was  hot  served  within  sixty 
days  of  its  issuance  and  that  the  party  had  to  suffer  for  his  own  lack'  of  due 
vigilance,  while  in  the  tw;o  cases  of  Bradley  and  Gouraud  the  citation  ap- 
pears to  have  been  served  properly,  but  there  was  delay  in  issuing  it  by 
the  Surrogate,  for  which  delay  the  petitioner  it  was  held  could  not  well  be 
made  answerable.  This  case  further  overruled  Fourdain  v.  Carter,  2  Dem. 
313,  which  held  that  former  §  2517  gave  the  Surrogate  no  power  to  ex- 
tend by  order  the  sixty  days  referred  to.  It  further  overrules  In  re  Bonnett, 
1  Connoly,  294.  The  Gouraud  case  was  decided  before  §  2517  was  enacted. 
So  the  authority  of  the  Bradley  case  rests  not  on  it  but  on  the  provisions 
of  former  §  2481  of  the  Code  under  which  the  Surrogate  had  power  to  issue 
a  supplemental  citation,  which  power  is  by  such  decision  made  available  in 
this  connection  to  extend  the  time  limited  by  statute  within  which  service 
should  be  made.  I  am  of  opinion  that  the  reasoning  of  these  cases  applied 
to  new  §  2518  makes  sixty  days  from  the  filing  the  maximum  period  for 
citation,  supplemental  citation,  pubUcatipn  and  all.  It  is  hard  to  agree 
with  the  idea  that  a  statutory  limitation  of  time  within  which  to  act  could 
be  extended  even  by  the  court's  delay. , 

§  99.  The  petition;  no  oral  pleadings. — The  petition,  being  thus  the 
initial  step  in  the  special  proceeding,  and,  under  §  2511, ,  giving  upon  its 
filing,  instant  jurisdiction  to  the  court  over  the  person  of  the  petitioner,, 
acquires  a  more  distinct  importance.  Oral  pleadings  are  now,  sensibly, 
abolished.  See  Matter  of  Sheldon,  158  App.  Div.  843.  In  1912,  the  ques- 
tions that  might  emerge  on  an  oral  contention,  whether  it  were  to  be  styled 
an  answer,  objection,  or  exception,  were  thoroughly  reviewed  by  Fowler^ 
Surr.,  in  Matter  of  Work,  76  Misc.  403,  404.  There  the  preliminary  objec- 
tion was  made:  (a)  Petition  insufficient  on  its  face  to  warrant  rehef  sought. 
(6)  Statute,  under  which  relief  sought,  unconstitutional.  The  court  held 
the  contention  could  not  be  deemed  a  demurrer  as  it  was  unknown  in  Surr 
rogate's  Practice.  Treating  it  as  an  exception  he  reviewed  the  history  of 
the  rule  permitting  oral  issue  to  be  raised.  He  referred  to  it  as  a  power 
exercised  by  Bradford,  Surr-,  independently  of  statute,  citing  Van  Vleck 
V.  Burroughs,  6  Barb.  341;  Carle  v.  UnderhiU,  3  Bradf.  101;  Foster  v. 
Wither,  1  Paige  Ch.  537,  540.    See  also  Smith  v.  Remington,  42  Barb.  75. 

The  requirement  of  written  pleadings  is  in  the  title  of  §  2519,  and  by 
inference,  in  the  body  thereof. 

§  2619.     Written  pleadings  required. 

AU  petitions,  answers,  and  objections  shall  contain  a  plain  and  concise  statement 
of  the  facts  constituting  the  claim,  objection  or  defence,  and  a  demand  for  the 
decree,  order,  or  other  relief,  to  which  the  party  supposes  himself  to  be  entitled. 
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and  shall  be  duly  -  verified.  The  surrogate  may  require  that  a  copy  thereof  be 
served  upon  any  person  interested  in  such  manner  as  he, may  direct.  A  party  who 
fails  to  comply  with  such  requirement  may  be  treated  as  a  party  in  default. 

Former  §  2533  of  this  Code,  modified. 

§  2620.     VerificaUori  thereof. 

The  provisions  of  sections  523,  524,  525  and  526  of  this  act  apply  to  a  verification 
made  pursuant  to  this  chapter,  and  to  the  petition  or  other  paper  so  verified,  where 
they  can  he  so  applied  in  substance,  without  regard  to  the  form  of  the  proceeding. 

Former  %  2534  of  this  Code. 

Following  the  argument  of  the  court  in  the  Work  case,  swpra,  this  §.2519 
may  be  said  to  define  the  onljr  pleadings,  as  §  2522  does  the  only  process, 
in  Surrogates'  courts.  The  cross  reference  to  sections  of  the  Code  relating 
tb  civil  actibns,  will,  in  the  event  of  the  repeal  of  the  Code  of  Civil  Pro- 
cedure, qua  procedural  nuisance,  be  substituted  by  a  reference  to  the  pro- 
posed Civil  Practice  Rules,  or  whatever  they  may  be  called. 

The  rule  stands  that  substantial  compUance  with  the  Code  requirements 
as  to  verifications  is  sufficient.    See  Matter  of  Macauley,  94  N.  Y.  574,  577. 

Thus,  where  a  party  to  a  proceeding  in  the  Surrogate's  Court  is  not 
within  the  county  where  the  attorney  resides  (or,  if  the  attorney  is  a  non- 
resident, the  county  where  he  has  his  office),  the  verification  may  be  made 
under  §  525,  by  the  attorney.  Moorhouse  v.  Hutchinson,  2  Dem.  429,  434; 
Lamar's  Estate,  20  Daily  Reg.  No.  .113.  When  so  made  it  must  conform 
tb  the  requirfenients  of  §  526,  that  is,  it  must  set  forth  the  grounds  of  his 
behef,  as  to  all  matters  not  stated  upon  laiowledge,  and  the  reason  why 
it  is  not  made  by  the  party.  When  the  attorney  in  verifying  a  pleading 
swears  that  all  the  allegations  are  within  his  personal  knowledge,  it  has 
been  held  that  his  failure  to  assign  a  reason  why  the  party  did  not  verify 
it  was  merely  an  irregularity.  Betts  v.  Krindell,  20  Abb.  N.  C.  1;  Ross  v. 
Longmuir,  15  Abb.  326.  Surrogate  Rollins  held  {Moorhouse  v.  Hutchinson, 
supra)  that  where  "the  attorney  of  record  who  signs  the  petition  alleges 
in  his  affidavit  of  verification  that  the  petition  is  true,  except  as  to  the 
matters  therein  stated  to  be  alleged  upon  information  and  belief,  and  that 
as  to  those  matters  he  behoves  it  to  be  true,  and  also  swears  that  he  verifies 
the  petition  because  of  the  absence  of  the  petitioner  from  the  State,  and 
declares  that  the  grounds  of  his  belief  in  the  truth  of  the  averments  in  the 
petition  are  the  records  of  the  Surrogate's  Court,  letters  of  the  parties 
concerned,  and  Conversations  With  them,  it  is  to  be  held  a  substantial  com- 
pHance  with  the  statute." 

Attention  may  properly  be  called  to  Penal  Law,  §  1626:  "An  unqualified 
statement  of  that  which  one  does  not  know  to  be  true  is  equivalent  to  a 
statement  of  that  which  he  knows  to  be  false."  In  Shaw  v.  N.  Y.  Cent.  R. 
Co.,  101  App.  Div.  246,  held  that  a  petition  was  not  verified,  where  venue  was 
in  county  A  and  notary  was  commissioned  in  another  county.  The  objec- 
tion of  lack  of  proper  verification,  must  be  timely  raised.  It  cannot  be 
raised  for  the. first  time  on  appeal.    Matter  o/  Mahoney,  88  App.  Div.  140. 

§  100.  Form  of  petition. — The  new  a(!t  reframes  the  provisions  govern- 
ing the  contents  of  a  petition  in  a  new  section,  general  and  comprehensive. 
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§  2621.    General  contents  of  petition. 
A  petition  must  substantially  set  forth: 

1.  The,  title  of  the  proceeding,  the  name  and  residence  of  the  person  to  whose 
estate  or  fund  the  proceeding  relates,  and  the  name  and  residence  of  the  petitioner. 

2.  The  facts  upon  which  the  jurisdiction  of  the  court  depends  to  entertain  the 
application  and  grant  the  reUef  asked  for. 

3.  So  far  as  they  can  be  ascertained  with  due  diligence,  the  names  and  post-office 
addresses  of  all  the  persons  interested  in  the  proceeding  who  are  required  to  be  cited 
upon  the  application,  or  concerning  whom  the  court  is  required  to  have  information; 
and  if  the  name  or  post-office  address  of  any  of  such  persons  is  unlcnown,  the  facts 
which  show  whit  effort  has  been  made  to  ascertain  the  same. 

4.  That  there  are  no  other  persons  than  those  mentioned  interested  in  the  ap- 
plication or  proceeding. 

5.  A  request  for  the  reUef  or  action  of  the  court  to  which  the  petitioner  deems 
himself  entitled. 

Before  any  process  shall  be  issued  on  a  petition  the  petitioner  may  be  required 
to  show  by  his  petition 'or  otherwise  the  following  matters: 
If  any  person  named  be  an  infant  there  shall  be  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  or  testamentary  guardian. 

b.  Whether  or  not  his  father,  or  if  he  be  dead,  his  mother  is  living,  giving  the 
name  and  post-office  address  of  such  person. 

c.  The  person  with  whom  such  infant  resides  and  his  post-office  address. 

If  any  person  named  be  an  adjudged,  or  an  alleged,  incompetent  there  shall 
be  set  forth: 

a.  The  name  and  post-office  address  of  the  committee,  if  any,  and  the  name  and 
post-office  address  of  the  person  or  institution  having  the  care  or  custody  of  such 
incompetent. 

b.  The  facts  regarding  his  incompetency,  and  the  name  and  post-office  address 
of  a  relative  or  friend  having  an  interest  in  his  welfare. 

If  any  of  such  persons  be  included  in  a  class,  and  his  name  be  unknown  there 
shall  be  set  forth: 

The  names  and  post-office  addresses  of  those  persons  of  the  class  who  are  known, 
and  a  general  description  of  all  other  persons  belonging  to  such  class,  showing 
their  connection  with  the  decedent  or  fund  and  their  interest  in  the  property  or 
matter  in  question. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown  there  shall  be  set 
forth: 

A  general  description  of  such  person  showing  his  connection  with  the  decedent 
or  fund,  and  his  interest  in  the  property  or  matter  in  question. 

New.    See  former  §§  2518,  2662  of  this  Code. 

The  special  rules  of  the  various  Surrogates'  Courts  are  not  in  contrar- 
vention  of  this  section.  In  fact,  many  of  them  anticipated  its  enactment; 
e.  g.,  N.  Y.  Surr.  Ct.  Rule  XIV. 

This  new  §  2521  is  more  specific  than  §  524  of  the  Code,  which  governs 
averments  in  "ordinary"  pleadings.  It  is,  for  that  very  reason,  certain  to 
work  satisfactorily.  The  practitioner  cannot  well  err,  if  he  conform  to  its 
requiremeiits,  and,  hence,  the  Surrogate  is  not  so  liable  to  be  annoyed  by 
inexact,  defective,  careless  petitions. 

The  first  five  subdivisions  relate  to  averments  conditioning  jurisdiction. 
The  rest  are  in  aid  of  definiteness,  and  the  formal  are  none  the  less  to  be 
insisted  upon. 

§  101.  Same. — This  new  section  defines  the  practitioner's  duty.     It 
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shows  what  the  Surrogate  may  require  in  the  form.  It  does  not  limit  his 
general  power  over  the  pleading.  Section  2519  states  what  he  can  order 
in  respect  to  its  service,  and  the  effect  of  default  in  compliance  with  such 
order.  The  Code  is  silent  as  to  his  power  to  permit  amendment.  It  is 
inherent  in  his  power  as  a  judge  to  "administer  justice"  under  §  2510,  and 
in  his  power  imder  §  2490,  subd.  11,  "to  proceed,  in  all  matters  subject  to 
the  cognizance  of  his  court,  according  to  the  course  and  practice  of  a  court 
having,  by  the  common  law,  jurisdiction  of  such  matters." 

§  102.  Amendments;  variance.^Accordingly,  the  Surrogate  can  per- 
mit amendments.  Section  723  of  the  Code,  permitting  amendment  of 
"any  pleading,"  "at  any  stage,"  "in  furtherance  of  justice,"  "on  such 
terms  as  it  deems  just"  has  been  held  applicable  to  all  courts.  Matter  of 
KorpoUnski,  84  Misc.  96.  Section  3347,  subd.  6,  makes  §  723  applicable  to 
all  courts.    Section  2770,  quoted  ante,  also  warrants  the  statement  just  made. , 

The  petition  must  not  contain  inconsistent  claims;  that  is  to  say,  im- 
properly unite  causes  of  action.  Hood  v.  Hood,  1  Dem.  392.  See  Cocks  v. 
Barlow,  5  Redf.  406,  where  petitioner  asked  to  have  executors  removed 
for  misconduct  and  also  asked  that  they  be  directed  to  invest  certain  funds 
as  directed  in  the  will.  The  rule  of  consistency  runs  through  the  record, 
except  where  there  is  statutory  authority  for  cross  rehef.  Thus,  if  an  an- 
swer prays  for  relief,  which  on  the  petition  the  court  has  no  jurisdiction  to 
grant,  the  court  will  on  motion  disregard  the  cross-prayer,  and  proceed  to 
determine  the  proceeding  before  it.  McClure  v.  WooUey,  1  Dem.  574.  So 
there  must  not  be  a  variance  between  citation  and  petition  as  to  relief  de- 
manded. Such  variance  can  be  cured  by  amendment.  Spencer  v.  Pppham, 
5  Redf.  425.  So  can  variance  between  original  citation  and  a  copy  served. 
Pryer  v.  Clapp,  I  Dem.  387.  In  Matter  of  Soule,  46  Hun,  661,  aff'd  109 
N.  Y.  662;  citation  was  amended  by  adding  representative  description  to 
names  of  cited  respondents.  See  Matter  of  Hurlburt,  43  Hun,  311,  when 
guardian  signed  and  verified  petition  without  his  official  designation. 

The  tendency  of  the  courts  is  to  be  liberal  in  allowing  reasonable  amend- 
ments. Matter  of  Rubens,  117  App.  Div.  523.  The  object  is  to  simplify 
and  clarify  the  issues  to  be  determined.  But  arbitrary  amendments  with- 
out leave,  or  those  which  change  the  nature  of  a  proceeding  to  which  par- 
ties have  been  brought  in  by  citation  are  discountenanced.  Matter  of  Shel- 
dqn,  118  App.  Div.  488.  In  this  case  the  original  petition  was  for  letters 
c.  t.  a.  It  failed  to  show  petitioner's  nominee's  right  to  letters,  or  whether 
any  other  had  prior  right.  Objections  were  accordingly  filed.  Thereupon 
petitioner  filed  an  "amended  petition,"  on  which,  however,,  no  citation 
issued.  A  decree  of  the  Surrogate  based  on  this  "amended"  petition  was 
reversed  on  the  ground  the  only  petition  properly  in  court  was  insufficient 
to  sustain  the  decree  made. 

A  failure  to  subscribe  a  petition  is  in  a  proper  case,  curable,  nunc  pro 
tunc,  by  amendment.  Matter  of  Swift,  20  Daily  Reg.  100.  ■  The  form^  of 
petition  in  various  proceedings  will  illustrate  §  2521  better  than  any  ex- 
tended general  analysis. 
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§  103.  Citation,  or  process. — The  act  of  1914  gives  a  new  definition 
of  process,  and  concise  direction  for  its  issuance  and  return. 

§  2622.     Process;  how  exeaded  and  returnable. 

The  process  of  the  surrogate's  court  shall  be  a  citation  to  show  cause,  an  order 
to  show  cause,  and  such  other  process  and  mandate  as  the  surrogate  is  or  shall  be 
authorized  by  law  to  issue  and  employ  in  the  performance  of  the  duties  imposed  on 
him  and  in  the  enforcing  of  his  orders  and  decrees. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  except  where  it  is  other- 
wise specially  prescribed  by  law,  be  made  returnable  before  the  surrogate's  court 
from  which  it  was  issued,  and  may  be  served  or  executed  in  any  county.  A  warrant 
of  attachment  must  be  directed  to  the  sheriff  of  the  surrogate's  county,  who  may 
execute  it  in  any  county,  and  must  convey  the  person  arrested  to  the  place  where 
it  is  returnable. 

Former  §  2515  of  this  Code,  in  part.    From  L.  1837,  c.  460,  §§  66,  67. 

§  103a.  The  citation. — Instead  of  preceding  the  petition,  as  the  suniT 
mons  does  the  complaint,  the  citation  is  prayed  to  be  issued  in  the  petition. 
Upon  the  filing,  then,  of  the  petition  the  Surrogate  issues  a  citation.  This 
citation  is  a  mandate  of  the  court  directed  to  all  the  necessary  parties  to 
the  proceeding  requiring  them  to  show  cause  why  the  reUef  demanded 
by  petitioner,  which  should  be  specified  therein,. should  not  be  granted. 
The  former  citation  "to  attend,"  equivalent  to  "to  appear"  is  no  longer 
used.  In  lieii  thereof,  §  2511,  on  jurisdiction  of  persons,  has  careful 
provision  for  appearance  in  person  or  by  duly  empowered  attorney.  The 
relief  described  should  be  identical  with  that  claimed  in  the  petition. 
Should  it  inadvertently  appear  otherwise,  application  should  be  made  to 
have  it  amended  so  as  to  conform  to  the  petition  or  vice  versa  as  the  facts 
may  require,  which  amendment  the  Surrogate  has  power  to  allow.  Matter 
of  Soule,  6  Dem.  137,  140;  Spencer  v.  Popham,  5  Redf.  425,  428,  under 
§  2770,  which  reads: 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  impUed'from  the 
context  of,  a  provision  of  this  chapter,  all  other  portions  of  this  act  and  tiie  general 
rules  of  practice  apply  to  Surrogates'  Courts  and  to  the  proceedings  therein,  so  far 
as  they  can  be  appUed  to  the  substance  and  subject-matter  of  a  proceeding,  without 
regard  to  its  form. 

Hence,  in  respect  to  mistakes,  omissions,  defects  and  irregularities,  and  in 
respect  to  service  of  papers,  except  as  the  sections  about  to  be  examined 
show  a  contrary  intent,  the  Surrogate  is  guided  as  would  be  a  supreme  court 
justice  under,  for  example,  §§  721-730,  or  796-809  of  the  Code. 

§  104.  Contents  of  citation  as  a  general  rule ;  and  in  special  instances. — 
The  new  act  sensibly  restates  the  statutory  rules: 

§  2623.    General  contents  of  citation. 
A  citation  must  substantially  set  forth: 

1.  The  name  and  residence  of  the  petitioner,  and  of  the  person  to  whose  estate 
or  fund  the  proceedings  relates. 

2.  The  names  of  all  the  persons  to  be, cited  who  have  not  waived  its  issue  and 
service,  or  have  not  appeared,  so  far  as  the  same  can  be  ascertained. 

3.  The  time  and  place  when  the  citation  is  returnable,  which  time  must  not  be 
more  than  four  months  after  the  date  thereof. 
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4.  The  object  of  the  proceeding  in  regard  to  which  the  persons  cited  are  required 
to  show  cause. 

5.  The  date  when  the  citation  issues.  , 

6.  It  must  be  attested  in  the  name  of  the  surrogate,  and  by  the  seal  of  his  court. 
New.    See  former  §  2519  of  this  Code. 

§  2624.  General  contents  of  citation;  persons  constituting  a  class;  persons  unknown 
or  whose  names  or  parts  of  names  are  unknown. 

In  addition  to  the  requirements  of  the  last  section,  a  citation  must  substantially 
set  forth: 

1.  Where  the  names  of  some  persons  to  be  cited  comprising  a  class  are  unknown, 
the  names  of  those  persons  of  the  class  who  are  known,  and  a  general  description 
of  all  other  persons  belonging  to  such  class,  showing  their  connection  with  the  de- 
cedent and  their  interest  in  the  property  or  matter  in  question. 

2.  Where  the  persons  to  be  cited  are  unknown,  a  general  description  of  such 
persons  showing  their  connection  with  the  decedent  and  their  interest  in  the  prop- 
erty or  matter  in  question. 

In  either  of  said  cases  where  the  petitioner  is  ignorant  of  the  name  of  a  person 
to  be  cited,  he  may  designate  that  person  in  the  citation  by  a  fictitious  name  or  by  so 
much  of  his  name  as  is  known,  adding  a  description  identifying  the  person 
intended. 

3.  In  every  case  where  it  appears  that  there  is  no  heir-at-law  or  next  of  Idn,  as 
•the  case  may  be;  or  that  it  is  not  known  whether  or  not  there  be  such;  or  when  all 

of  the  parties  interested  are  non-resident  aliens,  the  citation  shall  be  issued  to  the 
attorney-general  of  the  state. 

Former  §§  2518,  2616  of  this  Code,  in  part.  From  2  R.  S.  74  (Part  2,  c.  6,  tit.  2), 
§  26;  L.  1908,  c.  272. 

§  105.  Same. — The  old  "order  for  citation,"  a  useless  formality,  In  re 
Merritt's  Will,  5  Dem.  544,  is  no  longer  requisite.  The  citation  is  itself  the 
act  or  mandate  of  the  court,  as  is  its  "order  to  show  cause."  It  may  be 
safely  asserted  that,  as  the  rules  governing  petitions  in  respect  to  their 
jurisdictional  and  formal  averments  apply,  irrespective  of  whether  there 
issue  thereupon  a  citation  or  an  order  to  show  cause — so,  equally  applicable, 
in  substance,  are  the  requirements  as  to  contents  of  a  citation  to  the  con- 
tents of  ^n  order  to  show  cause.  "In  substance"  means  so  far  as  is  sen- 
sibly applicable.  The  purpose  of  both  is  to  give  notice  to  the  respondent, 
and  to  advise  him  of  the  time  when,  upon  his  default,  the  specified  reUef 
would  be  asked.  But,  if  the  "process"  desired  be  an  order  to  show  cause, 
it  would  hardly  seem  that  the  seal  of  the  court  need  be  affixed  under  §  2523. 
On  the  other  hand,  it  is  certain  such  order  would  have  to  be  served,  not  as 
a  citation,  but  as  an  order  to  show  cause,  i.  e.,  original  order  and  signature 
exhibited  when  copy  served,  &c. 

The  practitioner,  particularly  when  jurisdiction  may  be  lost  imder  a  statute 
of  limitations  by  failure  to  make  due  service  under  §  2518  in  a  given  time 
after  filing  the  petition,  must  be  as  careful  to  see  his  citation  is  jurisdic- 
tionally  perfect,  as  he  should  be  to  see  that  his  order  to  show  cause,  or 
indeed  the  petition  itself  is  objection-proof.  But  he  may  not  himself  pre- 
pare, or  alter,  the  court's  mandate,  Boerum  v.  Betts,  1  Dem.  471,  unless  so 
directed  to  do  by  the  Surrogate,  when  it  becomes  his  own  act.  Thus 
where,  after  the  issuance  of  a  citation,  it  was  discovered  that  a  neces- 
sary party  was  not  named  therein,  and  his  name  was  thereupon  inserted, 
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but  not  by  the  clerk  who  had  prepared  the  citation,  it  was  held  that  the 
Surrogate  acquired  no  jurisdiction  over  such  party.    Ibid. 

The  citation  runs  in  the  name  of  the  People,  is  addressed  to  the  parties 
required  to  be  cited,  by  name,  or,  as  provided  in  §  2524,  as  a  class,  for 
example,  "to  all  persons  interested  in  the  estate  of  James  Brown,  late  of 
the  city  of  New  York,  deceased,  as  creditors";  and  requires  them  to  show 
cause  before  the  Surrogate  who  issues  the  mandate  why  the  particular 
relief  prayed  in  the  petition  should  not  be  granted. 

The  citation  itself  must  "substantially  set  forth"  .  .  .  "the  object  of 
the  proceeding  in  regard  to  which  the  persons  cited  are  required  to  show 
cause." 

It  used  to  be  customary  to  add  a  clause,  whenever  any  of  the  persons 
cited  were  infants,  requiring  them  to  appear  by  .their  guardians,  if  they 
had  any,  and  if  not,  to  appear  and  ask  for  the  appointment  of  one  ad  litem, 
and  further  notifying  such  infants  that  upon  their  failure  so  to  do,  on  or 
before  the  return  day  the  Surrogate  himself  would  appoint  one  to  protect 
such  infant's  interest.  See  Price  v.  Fenn,  3  Dem.  341,  345.  But  now,  the 
facts  as  to  infants  must  be  set  forth  in  the  petition,  in  obedience  (see  ante, 
§  100)  to  §  2521  q.  v.  These  facts  being  thus  made  known,  the  Surrogate 
•makes  an  order,  under  §  2530,  discussed  later,  designating  a  person  to 
receive  citation  "in  behalf  of  said  infant." 

The  citation  must  be  attested  by  the  seal  of  the  Surrogate's  Court  in 
the  name  of  the  Surrogate  himself. 

But  he  is  no  longer  required  to  sign  it  personally.  Section  2502,  subd.  2, 
gives  the  clerk  power  to  sign,  attest,  and  seal  it. 

§  106.  Precedent  for  citation. — The  form  of  general  citation,  corre- 
sponding with  the  requirements  of  the  new  act,  and  in  use  in  the  county  of 
New  York,  is  as  follows  (interlineations  as  Note  excepted) : 

FACE  OF  CITATION 
THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK 

BY  THE  GBACE  OF  GOD  FREE  AND  INDEPENDENT 

To 

{Note.    See  subd.  2  of  §  2523.) 

SEND  geeeting: 
Upon  the  petition  of 
who  resides  at 

(Note.    Under  §  2523,  subd.  1.) 
You  and  each  of  you  are  hereby  cited  to  show  cause  (Note. 
See  §  2522.)  before  the. Surrogates'  Court  of  New  York  Cpunty, 
held  at  the  Hair  of  Records  in  the  County  of  New  York  on 
the  day  of  19    ,  (.Note.  Siibd.  3  of  §  2523.) 

at  half  past  ten  o'clock  in  the  forenoon  of  that  day,  why 


Set  forth  the  object 
of  the  proceeding  and 
the  name  and  last  resi- 
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dence  of  the  person  to 
whose  estate  or  fund 
the  proceeding  relates 
(§  2523). 

(Note.    I.  e.,  subds. 
4andl.) 

In  Testimony  Whereof,  (Note.  §  2523,  subd.  6.)  We  have 
caused  the  Seal  of  the  Surrogates'  Court  of  the 
said  County  of  New  York  to  be  hereunto  affixed. 
Witness,    Hon.  a  Surrogate  of  our 

said  County,  at  the  County  of  New  York,  the 
day  of  (Note.    subd.  5  of  §  2523.) 

in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred 

Clerk  of  the  Surrogates'  Court. 
(Note.    The  clerk  signs,  attests,  and  seals  under  subd.  2  of 
§  2502.) 

The  reverse  of  the  blank  is  as  follows  (omitting  the  title  endorsement  to 
be  filled  in  when  folded) : 

Note.    The  original  citation  must  be  ' 

returned  to  the  Clerk  of  the  Surrogate's 

Surrogate's  Court,       Court  before  1  o'clock  p.  m.  on  the 

County  of  New  York,     day  preceding   the  return  day,  with 

proof  of  the  due  service  or  admission 

of  service  duly  acknowledged. 

'ntle.  1 

State  of  New  York,  1 
County  of  J 


of  being  duly  sworn,  says  that  he  is  over  the  age  of 

eighteen;  that  he  made  due  service  of  the  within  citation  in  the 
above-entitled  special  proceeding  on  the  persons  named  below, 
whom  deponent  knew  to  be  the  persons  mentioned  and  described 
in  said  citation,  by  delivering  to  and  leaving  with  each  of  thenr 
a  true  copy  of  said  citation  as  follows:  On  the  day 

of  1  19    )  on  at 

(Jurat.)  (Signature.) 

§  107.  Service  of  citation — ^within  the  state. — The  new  act  is  sensible 
and  explicit  in  this  regard 

§  2626.    CitaMon;  hmo  served  within  state. 

Personal  service  of  a  citation  within  the  state  shall  be  made  as  foUowa: 
Upon  an  adult  person,  or  upon  an  infant  of  the  age  of  fourteen  yeajB  or  upwards, 
by  delivering  a  copy  thereof  to  the  person  to  be  served. 
Upon  an  infant  under  the  age  of  fourteen  years,  by  delivering  a  copy  thereof  to 
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the  infant  in  person,  and  to  his  father,  mother  or  guardian;  or  if  there  be  none 
within  the  state,  or  if  the  infant  does  not  reside  with  a  parent,  to  the  person  having 
the  care  and  control  of  him,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage  his  affairs  by 
reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  or  upon  a  corporation  by  deliver- 
ing a  copy  thereof  in  the  manner  prescribed  for  personal  service  of  a  summons  upon 
such  a  person,  or  upon  a  corporation  in  article  first  of  title  first  of  chapter  fifth  of 
this  act.  Upon  a  public  officer  by  delivering  a  copy  thereof  to  such  officer,  or  to 
one  of  his  duly  constituted  deputies. 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  surrogate  from  whose 
court  a  citation  is  issued,  that  proper  and  diligent  effort  has  been  made  to  serve  it 
as  hereinbefore  prescribed  in  this  section  upon  a  resident  of  the  state  whose  place 
of  residence  or  place  of  business  is  known,  and  that  the  person  to  be  served  cannot 
be  found  at  his  residence  or  place  of  business,  and  cannot  be  elsewhere  served  within 
the  state  within  a  reasonable  time,  or,  if  found,  that  he  evades  service,  so  that  it 
cannot  be  made;  the  surrogate  may  make  an  order  directing  that  service  thereof 
be  made,  as  prescribed  in  section  436  of  this  act;  and  ihe  provisions  of  that 
section  and  of  section  437  of  this  act,  relating  to  the  service  of  a  sununons,  apply 
to  the  service  of  a  citation,  pursuant  to  an  order  made  as  prescribed  in  this 
section. 

Where  it  is  necessary  in  any  special  proceeding  to  cite  known  creditors,  and  it 
appears  that  the  number  of  creditors  or  persons  claiming  to  be  creditors,  residing 
within  the  state  pf  New  York,  upon  whom  citation  is  required  to  be  served,  exceeds 
fifty,  service  thereof  may  be  made  upon  them  by  publication  thereof  in  such  news- 
paper or  newspapers  and  for  such  a  length  of  time  as  shall  be  fixed  by  the  surrogate, 
and  by  the  mailing  of  a  copy  of  such  citation  to  each  of  them  by  deposit  of  a  copy 
thereof  in  the  post-office,  properly  enclosed  in  a  postpaid  sealed  wrapper  addressed 
to  each  of  them  at  his  last  known  post-office  address  as  stated  in  the  order,  at  least 
twenty  days  prior  to  the  return  day  thereof. 

From  §§  2520,  2521,  2526  of  this  Code. 

We  have  already  noted  that  the  petition  must  show,  under  §  2521, 
whether  any  party  is  an  infant  or  incompetent,  etc.  In  such  case,  provision 
is  made  to  secure  proper  representation  on  the  return  day,  analogous  to  the 
rule  in  §  427  in  respect  to  service  of  summons. 

§  2630.    Id.;  upon  infant,  etc.;  additional  requirement  in  certain  cases. 

Where  a  person  cited,  or  to  be  cited,  is  an  infant,  or  where  the  surrogate  has,  in 
his  opinion,  reasonable  grounds  to  beUeve,  that  a  person  cited,  or  to  be  cited,  is  an 
habitual  drunkard,  or  for  any  cause  mentally  incapable  adequately  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  to  manage  his  affairs,  the 
surrogate  may,  in  his  discretion,  with  or  without  an  application  therefor,  and  in  the 
interest  of  that  person,  make  an  order  requiring  that  a  copy  of  the  citation  be 
deliverfed,  in  behalf  of  that  person,  to  a  person  designated  in  the  order  and  that 
service  of  the  citation  shall  not  be  deemed  complete  until  such  deUvery. 

Former  §  2527  of  this  Code,  modified.    See  L.  1872,  c.  693. 

This  order  is  discretionary.  See  Maiter  of  Stephen,  2  N.  Y.  Supp.  36. 
But,  siQce  the  one  designated  is  almost  certain  to  be  made  special  guardian, 
it  is  almost  invariably  required. 

The  following  is  the  accepted  form  for  such  order  with  itaUcized  modificar 
tions  for  purposes  of  this  commentary: 
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At  Chambers  of  the  Sur- 
rogate's Court  held  in  and 
for  the  County  of  New 
York,  at  the  Hall  of  Rec- 
ords, in  the  County  of  New 
York,  on  the  day 

of  in    the    year 

nineteen  hundred  and 
Present:  ' 

Hon. 

Surrogate. 


Title. 


Order  designating  person  to  receive  citation. 
Code  of  Civil  Procedure,  Sec.  2530. 


Note.    It  is  custom-        Upon  the  petition  of  ,  of  the  Estate  of 

ary  to-  appoint  the  late  of  the  County  of  New  York,  deceased,  and  it  appearing 
person  designated  as  by  the  petition  (or  from  which  it  appears  to  the  satisfaction  of 
special  guardian  on  the   the  Court)  that  is  an  infant  (or  modify  to  meet  the 

return  day.    If  the  or-    particular  exigency  under  the  section). 
der  of  designation  is 

made,  then  it  becomes .  It  is  Ordered  that  a  copy  of  the  citation  herein  be  also  de- 
a  part  of  the  jurisdie-    livered  to  and  left  with  Esq.,  Counselor-at-Law, 

tional   formality.     It    of  the  City  of  New  York,  in  behalf  of  said  infant  at  least  eight 
must  be  served  as  pro-    days  before  the  return  day  of  said  citation,  and  that  the  service 
vided.    Otherwise  the    of  said  citation  shall  not  be  deemed  complete  until  such  delivery, 
decree    may    be    re- 
opened if  the  interest 
of  the  infant,  Potter  v. 
Ogden,  136  N.  Y.  384, 
or  of  the  incompetent, 
Matter  of  Toulon,  66 
Hun,  199,  so  require. 

§  108.  Waiver. — Before  passing  to  forms  of  service  other  than  per- 
sonal within  the  State  we  turn  to  the  equivalent,  so  far  as  giving  jurisdiction 
of  the  person  under  §  2511,  by  waiver. 

It  has  been  noted  that  subd.  3,  a,  provides  for  such  waiver  "by  an  in- 
strument in  writing"  signed  and  acknowledged  or  proved  and  duly  certi- 
fied, which  may  be  executed  "either  before  or  after  the  filing  of  the  peti- 
tion," and  may  waive  either  the  issue  or  the  service,  or  both,  of  the  citation. 

Hence,  where  there  is  no  contest,  and  all  the  parties  are  willing  and 
competent  so  to  do,  they  may  execute  formal  waivers  of  the  issuance  and 
service  of  a  citation  under  the  Code  and  consent  to  the  granting  of  the 
relief  prayed  in  the  petition.  If  this  be  done  before  filing  the  petition  the 
fact  should  be  alleged  in  the  petition,  because  the  citation,  see  §  2523,  must 
name,  "those  who  have  pot  waived,"  or  have  not  appeared.  Accordingly, 
Matter  of  Gregory,  13  Misc.  363,  holding  that  waiver  of  servicie  cannot  be 
accepted  in  lieu  of  the  issuance  and  service  of  citation,  no  longer  applies. 
Infants  cannot  waive  service  of  the  citation  although  a  guardian  can  by 
a  notice  of  appearance  give  the  court  jurisdiction.  Thistle  v.  Thistle,  5 
Civ.  Proc.  R.  43.    By  this  is  meant  a  general  guardian  not  ineligible  by 
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reason  of  having  any  interest  adverse  to  the  infant's.  For  no  special 
guardian  ad  litem  is  appointed  until  the  citation  has  actually  been  served 
on  the  infant  (see  Ingersoll  v.  Mangam,  84  N.  Y.  622;  Davis  v.  Crandall, 
101  id.  311-321;  Crouter  v.  Crovier,  133  id.  56;  Potter  v.  Ogden,  136  N.  Y. 
384,  392),  nor  before  the  return  day  unless  the  infant  petitions  for  an 
appointment.  Matter  of  Leinkauf,  4  Dem.  1,  2.  The  guardian,  whether 
general  or  special,  can  thus  never  waive  service  of  a  citation.  It  is  no  longer 
bad  practice  since  1911,  when  former  §  2528  was  amended,  to  secure  waivers 
before  the  proceeding  is  begun.  In  Matter  of  Graham,  39  Misc.  226,  Silk- 
man,  Surr.,  had  held  that  waivers  antedating  the  petition  were  invalid, 
and  that  the  Surrogate's  jurisdiction  depended  upon  strict  comphance 
with  the  statute.  Such  a  waiver  is  now  permitted  by  the  amendment  of 
1911.    See  Matter  of  Post,  30  Misc.  551,  as  to  former  rule. 

See  post,  as  to  waiver  in  probate  and  as  to  foreign  consuls'  right  in  case 
of  foreign  infants. 

This  waiver  can  be  used  "in  any  proceeding."  As  a  precedent  the  fol- 
lowing, used  in  accountings  is  adequate: 

Surrogate's  Court, 
County  of  New  York. 

In  the  Matter  of  the  Judicial  Settle- 
ment of  the  Account  of  Proceed- 
ings of 

Sis  of 

To  the  Surrogate's  Court  of  the  County  of  New  York: 

the  undersigned  being  person  interested  as 

in  the  estate  or  fund  of  do  hereby 

waive  the  issue  and  service  of  a  citation  in  the  above-entitled 

matter,  and  consent  that  a  decree  be  made  settUng  the  account 

of  said 

Dated  19 

■  State  of 
County  of 

Be  it  known,  that  on  the  of  one 

thousand  nine  hundred  and  before  me 

a  in  and  for  the  State  of  duly  com- 

missioned and  sworn,  dwelling  in  the  {Note.    This 

is  now  requisite.)   personally  came  and  appeared 
to  me  personally  known,  and  known  to  me  to  be  the  same 
person  described  in  and  who  executed  the  above  waiver  and 
consent,  and  acknowledged  the  same  to  be 

act  and  deed.  * 

In  Testimony  Whereof,  I  have  hereunto  subscribed  my  name 
AND  AFFIXED  MT  SEAL  OF  OFFICE,  the  day  and  year  last  above 
written. 

§  109.  Appearances. — Section  2523,  supra,  provides,  as  we  have  seen, 
thatthecitationmustsetforth,  i.e.,  be  addressed  to,  "all  the  persons  .  .  ." 
who  "...  have  not  appeared."  The  petition,  under  §2521,  sets  forth 
their  interest,  age,  competency,  etc.,  as  well  as,  subd.  4,  "that  there  are 
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no  other  persons  than  those  mentioned  interested  in  the  application  or 
proceeding." 

Section  2511,  in  "jurisdiction  of  persons,"  in  subd.  3,  provides  for  ap- 
pearances by: 

a.  "persons  of  full  age  who  have  not  been  judicially  declared  to  be  in- 
competent to  manage  their  affairs." 

b.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall  appear 
personally  in  com^;,  and  file  written  signed  notice  of  appearance,  ac- 
knowledged, or  proved  and  duly  certified. 

c.  Who,  whether  named  in  the  petition  or  citation,  or  not,  shall  appear 
by  attorney,  whose  authority  in  writing  to  appear  .  .  .  shaU  be  filed, 
so  signed,  acknowledged  or  proved,  and  duly  certified.  But,  more  explicitly, 
the  matter  is  set  out  in  §  2533  which  provides: 

§  2633.    Appearance;  how  mads  and  effect  thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has  been  judicially 
declared  to  be  incompetent  to  manage  his  affairs,  appear  and  prosecute  or  defend 
a  special  proceeding  in  person,  or  by  attorney  regularly  admitted  to  practice  in 
the  courts  of  record,  at  his  election,  except  in  a  proceeding  to  punish  tiim  for  con- 
tempt, or  where  he  is  required  -to  appear  in  person,  by  special  provision  of  law,  or 
by  a  special  order  of  the  surrogate.  An  appearance  must  be  evidenced  by  a  notice 
of  appearance  signed  by  the  party  or  by  his  attorney,  and  filed  in  the  surrogate's 
court;  and  where  no  citation  has  been  served  on  the  person  appearing,  such  notice 
must  be  signed  by  him  and  be  acknowledged  or  proved,  and  duly  certified. 

Former  §  2528  of  this  Code.  See  L.  1870,  c.  359,  §  2;  L.  1896,  c.  670;  L.  1911, 
c.  330. 

The  context  of  this  section  should  have  been  with  the  section  on  juris- 
diction of  the  person,  or  under  Process. 

It  has  always  been  the  rule  that  sane,  adult  persons  might  appear  in 
any  court  in  person.  See  1  R.  L.  1813,  p.  416,  §  1.  Or  he  might  appear 
by  attorney.  Formerly,  following  the  practice  in  the  English  ecclesiastical 
courts,  the  attorney  was  styled  Proctor,  but  the  term  is  no  longer  in  use. 

Appearances  by  proxy,  i.  e.,  by  attorney,  in  all  courts  of  record,  must 
be  through  a  professional  attorney.  By  Laws  1847,  chap.  470,  §  46,  it  was 
enacted  that  "any  person  of  good  moral  character,  although  not  admitted 
as  an  attorney"  "might  manage,  prosecute  or  defend  .  .  .  provided  he 
was  specially  authorized  for  the  purpose,  by  the  party.  ..."  But  this 
was  declared  unconstitutional,  McKoan  v.  Devries,  3  Barb.  196,  and  has 
been  repealed.    Laws  1880,  chap.  245,  §  1,  subd.  24. 

In  1870,  a  party  was  prohibited  from  appearing  in  the  Surrogate's  Court 
of  New  York  county  except  in  person,  or  by  an  attorney  of  the  supreme 
court.  Laws  1870,  chap.  359,  §  2.  See  Matter  o/ Spicer,  1  Tuck.  80.  With 
this  exception,  previously  to  the  adoption  of  chapter  18th  of  the  Code  of 
Civil  Procedure,  it  was  the  general  practice  to  allow  any  person  to  appear 
and  act  as  an  attorney  in  Surrogates'  Courts,  [Revisers'  note  to  draft  Re- 
vised Statutes,]  those  courts  being  then  courts  not  of  record.  It  is  provided 
by  the  Judiciary  Law,  Cons.  Laws,  1909,  chap.  35,  §  472  (formerly  Code 
Civ.  Proc,  §  2529),  that  a  Surrogate's  father  or  son  shall  not  practice  or 
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be  employed- as  attorney  or  counsel,  in  any  case  in  which  his  partner  or 
clerk  is  prohibited  by  law  from  so  practicing,  or  being  employed.  See 
Cons.  Laws  1909,  chap.  35,  §  471  (formerly  Code  Civ.  Proc,  §  50). 

The  mode  and  effect  of  the  appearance  in  Surrogates'  Courts,  and,  appar- 
ently, the  status  of  attorneys  appearing  therein,  have  now  been  placed  on 
the  same  basis  as  in  other  courts  of  record  by  the  present  Code.  A  general 
appearance  is  not  a  waiver  of  an  objection  that  the  citation  was  not  served 
within  the  time  [see  §  110  below]  required  by  the  statute.  Pryer  v.  Clapp,  1 
Dem.  387;  Matter  of  Hurlburt,  43  Hun,  311.  Answering  the  petition  on 
its  merits  is  equivalent  to  a  general  appearance,  and  a  waiver  of  all  irregu- 
larities in  the  service  of  the  citation.  Matter  of  Macaulaij,  27  Hun,  577; 
aff'd„94  N.  Y.  574.  To  the  same  effect  see  Everts  v.  Everts,  62  Barb.  577; 
Board  v.  Board,  4  Abb.  Pr.  295;  Boerum  v.  Betts,  1  Dem.  471;  Peters  v. 
Carr,  2  id.  22;  Grossman  v.  Grossman,  id.  69;  Matter  of  Porter,  1  Misc.  489. 
In  New  York  county  a  consul  may  appear  personally  or  by  attorney  for 
any  non-resident  citizen  of  his  country,  in  proceedings  instituted  by. the 
public  administrator.    Laws  of  1898,  chap.  230,  §  19. 

§  110.  Same. — A  general  appearance  will  cure  void  service;  thus, 
where  persons  cited  were  non-residents,  and  the  citation  was  served  not 
by  publication  nor  personally  without  the  State,  but  was  served  within  the 
State,  and  therefore  the  service  was  void,  it  was  held  that  a  personal  ap- 
pearance without  objection  by  the  non-resident  would  have  obviated  this 
defect.  Matter  of  Porter,  1  Misc.  489,  490.  This  is  overruled  in  Matter  of 
Washburn,  12  Misc.  242,  as  to  such  service  being  void.  But,  inasmuch  as 
the  jurisdiction  of  a  Surrogate  or  of  his  court  is  statutory  a  voluntary  ap- 
pearance in  a  special  proceeding  is  wholly  without  effect  if  the  jurisdiction 
has  been  lost,  by  lapse  of  time,  or  by  other  cause. 

Thus  "where  a  Surrogate  has -lost  jurisdiction  of  a  cause  by  failure  to 
serve  a  citation  within  the  time  prescribed  by  statute,  the  error  is  not  cured 
by  a  voluntary  general  appearance,  which,  by  Code  Civ.  Proc,  §  424,  is 
made  equivalent  to  personal  service  of  process,  the  objection  being  not 
that  there  has  been  no  service,  but  that  service  has  not  been  made  within, 
the  requisite  time."    From  official  syllabus,  Pryer  v.  Glapp,  1  Dem.  387. 

But  where  there  is  merely  an  alleged  defect  in  the  petition  affecting 
jurisdiction  over  the  person,  his  voluntary  general  appearance  has  been 
held  to  be  a  waiver  of  such  defect.  Peters  v.  Garr,  2  Dem.  22,  citing  Hoag 
V.  Lamont,  16  Abb.  N.  S.  91,  96;  Sawmill  Co.  v.  Dock,  3  Dem.  55;  Matter 
of  Hitchkr,  21  Misc.  417. 

§  111.  Non-resident — appearance  for. — Even  before  the  act  of  1914,  an 
attorney  appearing  for  a  non-resident  was,  in  New  York  county,  required 
to  file  written  proof  of  retainer,  or  authority  to  appear,  or  his  appearance 
would  be  ignored,  and  service  of  citation  required.  Matter  of  Dusenbury, 
33  Misc.  166;  Estate  of  Weiss,  Surr.  Dec.  1896,  p.  597. 

§  112.  Foreigners;  consuls. — Under  certain  treaty  provisions,  which 
can  be  readily  procured  from  the  State  Department  at  Washington  for  a 
small  fee,  the  accredited  local  consul  of  a  foreign  nation  has  a  status  to 
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represent  non-resident  subjects  of  his  government.  For  example,  he  may 
petition  in  probate,  or  for  letters  in  intestacy,  or  he  may  appear  and  exe- 
cute waivers  and  consents.  See  discussion  under  "right  to  administer," 
also  Rocco  V.  Thompson,  U.  S.  Sup.  Ct.,  N.  Y.  L.  J.,  March  19,  1912. 

The  case  cited  denied  the  right  to  administer,  construing  the  Argentine 
treaty.  But  Day,  J.,  seems  to  hold  that  "intervene"  in  that  treaty  means 
the  right  to  appear.  This  decision  was  on  writ  of  error  from  California, 
but  the  New  York  cases  are  reviewed.  The  whole  subject  is  more  fully 
discussed  under  Administration,  but  see  Matter  of  Peterson,  51  Misc.  367; 
Matter  of  Davenport,  43  Misc.  573;  Matter  of  Lobrasdano,  38  Misc.  415; 
,  Matter  of  Fattosini,  33  Misc.  18;  Matter  of  Tartaglio,  12  Misc.  245.  But 
if  the  non-resident  foreigner  be  an  infant,  the  issuance  and  due  service  of 
citation  cannot  be  dispensed  with.  Matter  of  Peterson,  supra;  Matter  of 
Silvetti,  66  Misc.  394;  Matter  of^Nyahay,  ibid.,  418.  In  Matter  of  Bristow, 
63  Misc.  637,  Ketcham,  Surr.,  set  aside  the  appointment  of  a  special 
guardian  upon  the  appearance  of  the  Itahan  consul  for  alien  infants. 

§  113.  Special  appearance. — A  party  to  a  special  proceeding  in  a 
Surrogate's  Court  may  of  course  appear  specially,  as,  for  instance,  solely 
for  the  purpose  of  objecting  to  the  jurisdiction  on  appropriate  grounds. 
But  it  must  be  remembered  that  such  an  appearance  must  not  be  encum- 
bered with  any  plea  to  the  merits,  as  no  protest  of  Umited  appearance  can 
in  such  case  avail  to  prevent  the  appearance  from  being  deemed  a  general 
one.  See  Reed  v.  Chilson,  142  N.  Y.  152.  Thus,  where  the  person  served 
claimed  in  his  answer  upon  the  return  of  a  citation  that  the  order  for  its 
service  was  irregular  and  jurisdiction  had  therefore  not  been  acquired,  he 
was  held  to  have  waived  it  because  he  went  further,  and  raised  objections 
on  the  merits  to  petitioner's  claim.  Matter  of  Macaulay,  27  Hun,  577, 
578,  and  94  N.  Y.  574,  citing  Barrard  v.  Burrowes,  2  Robertson,  213.  And 
where  a  party  cited  to  appear  on  the  probate  of  a  will,  appeared  by  counsel 
and  his  written  appearance  was  filed  with  the  court,  and  he  made  no  ob- 
jections on  the  probate,  held  that  the  court  had  full  jurisdiction  over  him, 
♦although  the  fact  that  the  will  was  one  executed  in  duplicate,  was  not 
stated  in  the  petition.  Crossman  v.  Grossman,  2  Dem.  69,  80,  citing  Allen 
V.  Malcolm,  12  Abb.  N.  S.  335,  and  Morrelly.  Dennison,  8  Abb.  Pr.  401. 

§  114.  Mode  of  service;  substituted  service. — Before  passing  to  service 
without  the  State,  or  by  pubUcation,  we  return  to  §  2525,  to  cover  "mode 
of  service." 

Section  2529  provides  that  "any  person  over  eighteen  years  of  age, 
although  a  party  to  the  special  proceeding,  may  serve  a  citation." 

Section  2525,  already  quoted,  prescribes  how  he  may  serve  it. 

Section  2529  again  (post),  prescribes  when  he  must  serve  it. 

Service  by  an  executor,  or  a  legatee,  has  been  upheld.  Wetmore  v.  Parker, 
7  Lansing,  121,  aff'd  52  N.  Y.  450. 

•How  the  service  is  to  be  made  is  divided  into  three  heads. 

Personal. 

Substituted. 
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Publication. 

I.  Personal. 

Former  §  2520  permitted  a  service,  under  this  head,  by  an  alternative 
for  personal  deUvery  "or  by  leaving  a  copy  at  his  residence,  or  the  place 
where  he  sojourns,  with  a  person  of  suitable  age  and  discretion,  under 
such  circumstances  that  the  Surrogate  has  good  reason  to  believe  that  the 
copy  came  to  his  knowledge,  in  time  for  him  to  attend  at  the  return  day." 

II.  Substitided. 

But  under  §  2525  the  service,  where  not  personal,  upon  one  'whose  resi- 
dence or  place  of  business  here  is  known,  (1)  but  he' cannot  be  found,  or 
"elsewhere  served  within  the  State  within  a  reasonable  time"  or  (2)  "if 
found,  that  he  evades  service,  so  that  it  cannot  be  made,  then  the  Surro- 
gate, by  appropriate  order  may  proceed  under  §§  436  and  437,  relating  to 
the  service  of  a  summons. 

These  sections  provide: 

§  436.  The  order  must  direct  that  the  service  of  the  summons  be  made  by 
leaving  a  copy  thereof,  and  of  the  order,  if  the  defendant  is  a  domestic  corporation 
or  joint-stock  or  other  unincorporated  association  at  its  principal  office  or  place  of 
business,  or  if  a  natural  person  at  the  residence  of  the  defendant,  with  a  person  of 
proper  age,  if  upon  reasonable  application,  admittance  can  be  obtained,  and  such 
person  found  who  will  receive  it;  or,  if  admittance  cannot  be  so  obtained,  nor  such  a 
person  be  found,  by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  business  or  office,  or  of  his  residence,  and  by  depositing  another  copy 
thereof  properly  enclosed  in  a  postpaid  wrapper,  addressed  to  the  defendant  at  its 
said  principal  office  or  place  of  business  or  to  him,  at  his  place  of  residence,  in  the 
post-office  at  the  place  where  he  resides,  or  where  said  office,  place  of  business  or 
residence  is  located;  or  upon  proof  being  made  by  affidavit  that  no  such  residence 
can  be  found,  service  of  the  summons  may  be  made  in  such  manner  as  the  court 
may  direct. 

§  437.  The  order  and  the  papers  upon  which  it  was  granted,  must  be  filed,  and  the 
service  must  be  made,  within  ten  days  after  the  order  is  granted;  otherwise  the 
order  becomes  inoperative.  On  filing  an  affidavit,  showing  service  according  to 
the  order,  the  summons  is  deemed  served,  and  the  same  proceedings  may  be  taken 
thereupon,  as  if  it  had  been  served  by  pubUcation.  .  .  . 

These  sections  confer  the  same  authority  upon  the  Surrogate  as  is  pos- 
sessed by  a  judge  of  a  court  of  record.  Scharmann  v.  Schoell,  38  App.  Div. 
528.  Therefore,  upon  proof  of  service  of  citation  as  provided  in  this  sec- 
tion the  court  acquires  jurisdiction  of  the  person,  and  may  enter  an  effectual 
order.  For  example,  the  order  so  made,  if  not  complied  with,  will  be  a 
sufficient  basis  for  an  action  against  the  surety  on  the  official  bond  of  the 
disobedient  representative.  Ibid.,  citing  Hunt  v.  Hunt,  72  N.  Y.  217; 
Burton  v.  Burton,  45  Him,  68;  Continental  Nat.  Bank  v.  Thurber,  74  Hun, 
632. 

III.  Publication. 

This  requires  separate,  extended  discussion. 

§  115.  Service  without  the  state. — It  thus  appears  how  jurisdiction  of 
the  person  may  be  secured: 

1.  By  personal  or  substituted  service  within  the  State. 
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2.  By  proper  waiver. 

3.  By  duly  authorized  attorney. 

There  are  three  sections  deaUng  with  service  personally  without  the 
State,  or  by  publication.  They  are  §§  2526,  2527  and  2528.  The  first 
prescribes  the  cases  where  such  service  may  be  made: 

§  2626.    Service  personally  without  the  state,  or  by  publication;  when  ordered. 

The  surrogate  from  whose  court  a  citation  is  issued  may  ma;ke  an  order  directing 
the  service  thereof  personally  without  the  state,  or  by  pubhcation,  in  either  of  the 
following  cases: 

1.  Where  it  is  to.be  served  upon  a  foreign  corporation,  or  upon  a  person  who  is 
not  a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  state,  and  substituted  service 
upon  him  cannot  be  authorized  as  provided  in  section  2525  of  this  chapter. 

3.  Where  it  is  to  be  served  upon  a  party,  or  a  person  required  to  be  made  a  party, 
whose  name,  or  residence,  cannot  be  ascertained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  creditors,  next  of  kin, 
heirs,  legatees  or  other  persons,  either  individually  or  included  in  a  class,  to  whom  a 
citation  has  been  directed,  designating  them  by  a  general  description,  as  prescribed 
in  this  chapter. 

From  §§  2522,  2523,  of  .this  Code. 

We  must  note,  as  not  previously  discussed,  and  indeed  as  not  calKng 
for  more  than  reference  back  to  §  2525  (last  paragraph),  which  is  very 
explicit,  that  service  by  publication  may  be  made  where  the  class  of 
creditors,  resident,  and  requiring  to  be  cited,  number  over  fifty.  It  is  ob- 
vious from  that  paragraph  that  the  publication  must  be  pursuant  to  an 
order,  for  the  Surrogate  must  designate  the  papers  and  fix  the  length  of 
publication.  It.  is  to  be  assumed  that  the  practice  therefore  is  similar  to 
that  under  §  2526. 

The  order  of  the  Surrogate  is  now  usually  based  on  the  petition,  namely, 
on  the  averments  to  be  made  under  §  2521,  in  its  various  subdivisions. 
But  under  that  section,  we  note  in  its  second  half  that  the  petitioner  "may 
be  required  to  show"  by  his  petition  "or  otherwise"  facts  as  to  infants, 
or  incompetents,  or  persons  of  a  class,  or  unknown.  Hence  the  necessity 
for  the  publication  where  creditors  are  over  fifty  in  number  would  appear 
in  the  petition.  But  inability  to  serve  a  resident,  under  §  2525,  is  made 
to  appear  "by  affidavit."  This  emphasizes  the  propriety  of  requiring  the 
street  address  to  be  given  in  the  petition.  It  enables  the  court  to  deter- 
mine the  hkelihood  of  actual  notice  being  thereby  effected.  See  Dennin  v. 
Duffy,  83  Misc.  523. 

§  116.  Applying  for  order. 

§  2627.  Application  for  order  permitting  service  by  publication  or  personally  with- 
out the  state. 

Application  for  an  order  permitting  service  of  a  citation  by  publication  or  per- 
sonally without  the  state  of  New  York  must  be  made  upon  the  petition,  or  upon 
an  affidavit,  which  must  set  forth  to  the  satisfaction  of  the  surrogate  the  facts 
which  show  that  the  case  is  one  of  those  specified  in  section  2526  of  this  chapter 
and  that  the  petitioner  has  used  due  diUgence  to  ascertain  the  names  and  post-office 
addresses  of  the  parties  whose  names  or  post-office  addresses  are  unknown. 

From  former  §  2524  of  this  Code. 
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This  section  is  new.  But  it  does  not,  nor  does  the  preceding  section, 
modify  the  rule  that  the  order  is  discretionary.  Matter  of  Washburn,  12 
Misc.  242.  He  is  not  bound  to  order  it,  merely  because  there  are  non- 
residents. In  fact,  the  following  §  2528,  assumes  the  possibility  of  denying 
the  apphcation,  and,  even  if  granted,  it  "shall  not  prevent  the  personal 
service  of  such  citation  within  the  State,"  if  it  can,  after  all,  be  had.  If 
the  party  be  a  necessary,  or  even  a  proper,  party  it  is  to  petitioner's  in- 
terest to  press  for  the  order.  See  Matter  of  Killan,  172  N.  Y.  547,  rev'g  65 
App.  Div.  312,  where  a  decree  settUng  an  account  was  held  void  against 
noa-cited  "unknown"  persons  interested,  who  might  have  been  cited  by 
such  pubUcation. 

§117.  The  order.  Precedent. — The  formalities  prescribed  for  the  order 
and  the  cases  in  which  it  may  be  variously  framed  are  set  forth  as  follows: 

§  2528.     Order,  when  and  how  made;  contents  thereof. 

When  an  order,  directing  the  service  of  a  citation  personally  without  the  state, 
or  by  pubUcation,  is  made,  if  the  order  authorizes  service  by  publication,  it  must 
direct  that  the  citation  be  served  upon  the  persons  named  or  described  in  the  order, 
by  publication  of  the  citation  in  two  newspapers,  therein  designated,  unless  from 
the  petition  or  affidavit  filed  it  appears  that  the  estate  or  fund  amounts  to  less  than 
five  thousand  dollars,  in  which  case  only  one  newspaper  shajl  be  designated,  for 
such  specified  time  as  the  surrogate  deems  reasonable,  not  less  than  once  in  each  of 
four  successive  weeks,  and  by  maiUng  a  copy  of  such  citation  as  provided  in  sec- 
tion 2529  of  this  chapter;  except  that  the  order  may  dispense  with  such  mailing  to 
persons  whose  names  or  addresses  are  alleged  in  the  petition  or  affidavit  to  be 
unknown. 

If  the  order  authorizes  personal  service  without  the  state  of  New  York,  it  must 
direct  that  service  be  made  upon  the  parties  named  therein  in  the  maimer  prescribed 
in  section  2529  of  this  chapter. 

The  order  may  authorize  both  modes  of  service  at  the  option  of  the  petitioner, 
or  may  direct  that  service  be  made  by  either  mode  without  embodying  the  other. 
The  granting  of  an  order  for  service  by  publication,  or  personally  without  the  state, 
shall  not  prevent  the  personal  service  of  such  citation  within  the  state. 

Fol:mer  §  2524  of  this  Code,  in  part.     See  L.  1881,  c.  664;  L.  1899,  c.  606. 

In  Matter  of  Reed,  171  App.  Div.  21,  a  proceeding  to  sell  decedent's  realty, 
held  that  §  440  does  not  apply,  viz.,  that  publication  be  "once  a  week  for 
six  successive  weeks,"  since  the  language  of  former  §  2524,  now  §  2528, 
was  "once  in  each  of  six  successive  weeks."  It  now  reads  "four"  instead 
of  "six."  See  also  SteinU  v.  Bell,  12  Abb.  Pr.  N.  S.  171,  176;  Wood  v. 
Knapp,  100  N.  Y.  109. 

The  following  form  may  be  adapted: 

Caption 
Present: 

Hon. 
Title.  \  Surrogate. 


Upon  filing  the  verified  petition  late  of  the 

County  of  New  York,  deceased,  by  which  the  petitioner  has 
made  proof  to  my  satisfaction  that  (Note.     In  probate, 

say  heirs  and  next  of  kin;  or  if  necessary  say  "creditors.") 
legatees  or  next  of  kin  of  said  deceased,  and  that 
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not  resident  of  this  State,  and  that  personal  service  of 
the  citation  herein  cannot  with  due  dihgence  be  made  upon 
within  the  State;  and  by  which  said  petition  the 
petitioner  has  also  made  proof  to  my  satisfaction  that  there  are 
other  legatees  or  next  of  kin  (or  ''and  heirs"  or  "creditors") 
of  said  deceased,  whose  names  and  places  of  residence  are 
unknown,  and  cannot  after  diligent  inquiry  be  ascertained  by 
the  petitioner,   and  also  that  are   {same  as 

above)  legatees  or  next  of  kin  of  said  deceased,  and  that  their 
places  of  residence  are  unknown  and  cannot  after  diligent  in- 
quiry be  ascertained  by  the  petitioner. 

Now,  on  motion  of  of  coimsel  for  the  said 

-,  petitioner, 

Ordered:  that  the  service  of  the  citation  in  the  above-entitled 
matter,  upon  the  aforesaid  persons,  viz.: 


be  made  by  publication  thereof  in  two  newspapers,  to  wit;  in 
the  pubhshed  in  the  County  of  New  York, 

and  in  the  published  in  the  County  of  New 

York,  once  in  each  of  four  successive  weeks;  or,  at  the  option 
of  the  petitioner  ,  by  delivering  a  copy  of  the  citation  to 
the  above-named  person    ,  in  person  without  the  State. 

And  it  is  further  Ordered  and  Directed,  That  on  or  before 
the  day  of  the  first  publication,  the  petitioner  deposit  in 
the  post-office  at  the  County  of  New  York,  cop 

of  the  citation,  each  contained  in  a  securely  closed  post-paid 
wrapper,  directed  to  the  following  person  respectively,  at 
the  place        designated  below: 

And  it  is  further  Ordered,  That  service  of  citation  in  the 
above-entitled  matter  upon  those  persons  whose  names  and 
places  of  residence  are  unknown,  and  cannot  after  diligent  in- 
quiry be  ascertained  by  the  petitioner  herein,  to  wit: 

(follow  §  2521,  i.  e.,  "general  description"  of  class  show- 
ing their  connection  with  the  decedent  or  fund,  and 
their  interest  in  the  property  or  matter  in  question.") 
and  also  upon 

whose  places  of  residence  are  unknown,  and  cannot  after  diligent 
inquiry  be  ascertained  by  the  petitioner  herein,  be  made 
by  publication  thereof  in  two  newspapers,  to  wit:  in  the 

published  in  the  County  of  New  York,  and  in  the 
published  in  the  County  of  New  York,  once 
a  week  in  each  of  four  successive  weeks;  or,  at  the  option  of  the 
petitioner  ,  by  deUvering  a  copy  of  the  citation  to  the 

above-named  person        in  person  without  the  State. 
{Add,  if  proper.) 

And  I  being  satisfied  by  the  said  petition  that  the  petitioner 
cannot  with  reasonable  diligence  ascertain  a  place  or  places 
where  the  said  legatees  or  next  of  kin  would  probably  receive 
matter  transmitted  through  the  post-office,  hereby  dispense 
with  the  deposit  of  any  papers  therein. 

See  "Parties,"  post,  as  to  description  of  persons  as  a  "class."    The  point 
is,  to  bind  the  persons.    To  make  this  clearer,  suppose  petitioner  knows 


§§  118,  119      PEOCEEDINGS    IN    SURROGATES'    COURTS  119 

that  his  intestate  had  a  brother  known  to  be  deceased.  He  may  know 
that  such  brother  left  issue,  but  be  ignorant  of  their  names,  or  he  may  not 
know  whether  he  left  any  issue  at  all,  or  their  number  if  any. 

If  the  description  be  comprehensive  and  sufficient  all  persons  included 
therein  are  precluded  by  the  decree  as  completely  as  if  duly  named  in  the 
citation.    Section  2513,  and  see  Matter  of  Ellis,  22  N.  Y.  St.  Rep.  77. 

It  seems  if  the  petitioner,  for  example,  decedent's  widow,  shows  to  the 
satisfaction  of  the  Surrogate  that  testator  left  no  heirs  nor  next  of  kin, 
the  issuance  of  a  citation  may  be  dispensed  with.  See  Bailey  v.  Stewart, 
2  Redf.  212. 

§  1 18.  Publicatioii  Continued. — The  whole  publication  may  be  vitiated 
if  the  order  is  not  correctly  framed.  Every  requirement  of  the  statute  must 
be  observed,  Sawmill  Co.  v.  Dock,  3  Dem.  55,  56,  unless  there  be  a  volun- 
tary appearance  by  adults.  As  the  provisions  of  the  section  are  very 
similar  to  those  of  §  440  relating  to  the  order  for  pubKcation  of  summons, 
decisions  under  that  section  are  appUcable.  Thus  see  Smith  v.  Wells,  69 
N,  Y.  600,  where  copy  summons  and  complaint  was  deposited  in  post 
office  but  addressed  differently  than  required  in  the  order.  And  Brisbane 
V.  Pedbody,  3  How.  109,  where  publication  was  made  in  a  paper  other 
than  one  designated  in  the  order,  and  see  generally  notes  to  §  440 
in  Stover's  Code,  6th  ed.  The  directions  of  the  order  must  be  strictly 
followed. 

Mailing  "papers"  and  serving  "process"  by  mail  are  covered  by  differ- 
ent Code  sections.  Sections  796-801a,  C.  C.  P.,  are  not  applicable  to  service 
of  "process."  See  §  802,  C.  C.  P.  This  is  most  vital  in  relation  to  use  of 
"post-office,"  i.  e.,  in  §  440  or  §  444  and  "post  ofl&ce  box  regularly  main- 
tained, etc."  i.  e.,  in  §  797.  See  §  2531,  C.  C.  P.  By  c.  447,  Laws  1916, 
§  2768,  the  "definition"  section  is  amended  in  subd.  18,  so  as  to  add  to 
"post-oflice"  the  words  "branch  post-office,  sub-station."  The  subdivision 
as  amended,  reads: 

§  18.  Whenever  in  this  chapter  a  citation,  order,  notice  or  paper  is  directed  to 
be  deposited  in  the  "  post-office  "  or  in  a  "  specified  post-office,"  such  deposit  may 
be  made  or  directed  to  be  made  in  any  post-office,  branch  post-office,  substation 
or  letter  box  maintained  and  exclusively  controlled  by  the  United  States  govern- 
ment. 

See  for  differentiation  Gay  v.  Ulrides,  136  App.  Div.  809,  opinion  by 
Burr,  J.,  and  cases  discussed,  from  which  it  appears  that  service  by  mail 
of  papers  is  good  if  they  be  deposited  in  the  general  post-office,  a  branch 
post-office,  a  street  box,  or  an  office  building  "chute"  box  if  "regularly 
maintained."  But  as  to  process,  the  order  must  specify  a  post-office  and 
the  citation  can  then  be  deposited  as  permitted  by  §  18  just  quoted. 

§  119.  Papers  in  which  publication  should  be  made. — The  act  "to 
designate  a  state  paper"  (Laws,  1854,  chap.  197)  is  now  repealed  (see 
Laws,  1884,  chap.  133,  and  Laws  1885,  chap.  262)  and  the  practitioner  is 
only  concerned  with  the  papers  designated  in  the  order.  Where  the  Code 
directs  publication  of  a  citation,  or  the  service  thereof  by  publication,  the 
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publication  must  be  published  in  a  newspaper  published  in  the  county. 
This  is  in  obedience  to  the  following: 

§  2532.     PvhlicaUon  of  citation,  et  cetera. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant  to  such  a  provision, 
directs  the  publication  of  a  citation,  notice,  or  other  paper,  or  the  service  thereof 
by  pubhcation,  the  pubUcation  must  be  made  in  a  newspaper  pubUshed  in  the 
county.  The  surrogate  may,  also,  in  his  discretion,  direct  the  publication  thereof 
in  any  other  newspaper  published  in  the  same  or  another  county,  as  he  deems 
proper,  for  the  purpose  of  giving  notice  to  the  persons  intended  to  be  served  or  noti- 
fied. If  no  newspaper  is  published  in  the  county,  the  citation,  notice  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which  .legal  notices  are 
required  by  law  to  be  published. 

Former  §  2535  of  this  Code.  From  2  R.  S.  107  (Part  2,  c.  6,  tit.  4),  §  40;  L.  1874, 
c.  437. 

When  the  Surrogate  thinks  that  the  person  or  persons  intended  to  be 
served  or  notified  can  be  given  surer  notice,  he  may,  in  his  discretion,  di- 
rect additional  publication  in  any  other  newspaper,  either  in  the  same  or 
in  another  county.    Ibid. 

Within  ten  days  after  the  pubUcation  is  complete,  proof  by  affidavit  of 
the  pubUshers,  printers,  or  foreman,  or  one  of  them,  of  the  pubhcation  in 
the  newspaper  in  which  the  publication  was  made  shall  be  made  and  ten- 
dered to  the  attorney  or  other  person  ordering  or  directing  such  publication. 
But  delivery  is  not  compulsory  in  case  of  private  persons  until  payment 
of  the  bill  for  the  publication.    Laws  1884,  chap.  133,  §  7. 

§  119a.  Time  and  manner  of  service. — The  former  provisions  are  now 
brought  into  one  section:  We  itahcize  the  time  requirements. 

§  2629.  When  service  of  citation  shall  be  made;  manner  of  service  without  the  stale 
or  by  'publication. 

Any  person  over  eighteen  years  of  age,  although  a  party  to  the  special  proceeding, 
may  serve  a  citation. 

Service  of  a  citation  upon  a  resident  of  the  state,  or  upon  a  rfon-resident  within 
the  state,  must  be  made,  if  within  the  county  of  the  surrogate,  or  in  an  adjoininy 
county,  at  least  eight  days  before  the  return  day  thereof;  and  it  in  any  other  county  of 
the  state,  at  least  ten  days  before  the  return  day  thereof. 

Service  of  a  citation  personally  without  the  state  of  New  York,  pursuant  to  an 
order  therefor,  must  be  made  in  the  same  manner  as  is  required  by  this  chapter 
for  the  personal  service  of  a  citation  within  the  state,  by  delivering  a  copy  of  such 
citation,  if  within  the  United  States  at  least  twenty  days,  and  if  without  the  United  States 
at  least  thirty  days  before  the  return  day  thereof. 

Service  of  citation  by  publication  must  be  made  by  publication  of  the  citation  as 
prescribed  in  such  order,  and  by  the  deposit,  on  or  before  the  day  of  the  first  publica- 
tion, in  a  specified  postofEce,  of  a  copy  of  the  citation,  contained  in  a  securely  closed 
postpaid  wrapper,  directed  to  the  person  to  be  served,  at  a  place  specified  in  the 
order;  and  if  the  person  to  be  served  is  an  infant  under  the  age  of  fourteen  years,  a 
further  copy,  likewise  contained  in  a  securely  closed  postpaid  wrapper  directed  to 
the  father,  or  the  mother,  or  the  guardian,  and  the  person  with  whom  such  infant 
is  sojourning;  unless  by  the  terms  of  the  order  maiUng  is  dispensed  with. 

From  §§  2520,  2524,  2525  of  this  Code,  combined  and  modified.  See  L.  1837, 
c.  460,  §  8;  L.  1840,  c.  384,  §  1;  L.  1863,  c.  362;  L.  1864,  c.  71,  §  3;  L.  1881,  c.  664; 
L.  1882,  c.  399;  L.  1899,  c.  606;  L.  1913,  c.  535. 
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§  120.  Same — in  relation  to  return  day. — The  clerk,  at  the  instance 
of  petitioner,  fixes  the  return  day,  taking  into  consideration: 

Waivers  or  appearances  in  hand, 

Resident  parties. 

Non-residents  (in  other  States  or  abroad), 

Unknown,  infant  and  incompetent  parties. 

So  that  time  may  be  had,  if  necessary,  for  the  formalities  of  substituted 
service  or  publication.  So  long  as  it  is  fixed  within  the  statutory  limits  the 
Surrogate  may  consult  his  convenience  and  that  of  the  petitioner  in  fixing 
it.  Matter  of  Washburn,  12  Misc.  242.  If  it  appear  that  all  of  the  persons 
to  be  cited  reside  in  the  county  of  the  Surrogate  or  an  adjoining  county, 
a  return  day  will  be  fixed  so  that  the  citation  may  be  served  at  least  eight 
days  prior  thereto. 

Service  must  be  made  so  as  to  give  eight  days'  notice  and  not  to  be 
served  on  the  eighth  day  prior.  The  way  to  compute  is  to  count  eight 
days  excluding  the  day  of  service.  See  Small  v.  Edrick,  5  Wend.  138 ; 
Matter  of  Carhart,  2  Dem.  627.  If  the  person  to  be  cited  reside  in  any 
other  county  of  the  State,  the  return  day  will  be  fixed  so  that  the  service 
may  be  made  at  least  ten  days  before  the  return  day;  see  Matter  of  Wash- 
burn, 12  Misc.  242,  overruling  Matter  of  Porter,  1  Misc.  489,  and  if  out,  of 
the  State,  such  a  return  day  must  be  fixed  as  to  enable  personal  service 
thereof  to  be  made  at  least  twenty  days  before  the  return  day  (or,  if  service 
be  necessary  without  the  United  States  at  least  thirty  days);  where  service 
is  to  be  by  publication,  the  return  day  must  be  fixed  at  least  fpur  weeks 
off.  See  In  re  Merritt's  Will,  5  Dem.  544;  Matter  of  Koch,  19  Civ.  Pro. 
Rep.  165.  But  it  is  not  necessary  that  the  last  publication  be  complete 
eight  days  before  the  return  day.    Matter  of  Denton,  '86  App.  Div.  358. 

The  allegations  of  the  petition  are  the  primary  guide  the  Surrogate  has 
by  which  to  fix  the  return  day.  If  it  contains  nothing  to  indicate  this  he 
will  require  an  affidavit  setting  forth  the  facts  for  that  purpose. 

The  former  periods  were  longer  than  those  now  required,  except  the 
minimum  of  eight  days.    The  theory  of  computation  is  unchanged. 

So,  the  former  decisions  apply,  mutatis  mutandis. 

The  Code  provides  as  a  minimum  time  during  which  the  publication 
must  continue  "not  less  than  once  in  eaclj  of  four  successive  weeks." 
Section  2528.  And  in  §  440  the  words  used  are  "not  less  than  once  a  week 
for  six  successive  weeks." 

There  is  no  longer  any  uncertainty  as  to  just  what  this  means.  Under 
the  six  weeks'  rule  the  pubHcation  is  not  complete  until  the  expiration  of 
forty-two  days  from  the  first  publication  excluding  the  first  day.  Richard- 
son V.  Bates,  23  How.  Prac.  516;  Board  v.  Heyman,  3  Abb.  Prac.  (N.  S.) 
396;  Matter  of  Koch,  19  Civ.  Proc.  Rep.  165.  That  is,  there  is  required  a 
full  six  weeks'  consecutive  publication,  and  not  merely  six  pubUcations  in 
six  different  weeks.  Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  11  Abb.  N.  C. 
104;  89  N.  Y.  397,  400,  where  the  court  says,  "Section  410  provides  for 
publication  for  a  specified  time,  'not  less  than  once  a  week  for  six  successive 
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weeks.'  The  number  of  weeks  is  specified  and  not  the  niunber  of  times; 
section  441  declares  that  the  time  shall  be  complete  upon  the  day  of  the 
last  pubhcation,  and  section  787  that  the  period  of  publication  must  be 
completed  so  as  to  include  the  day  which  completes  the  fvM  period  of 
publication.  It  will  be  perceived  that  the  publica,tion  must  be  made  for  a 
specified  period  of  time,  and  when  the  statute  provides  for  six  weeks  it  is 
obvious  that  this  period  will  not  elapse  prior  to  its  expiration.  It  does  not 
provide  for  a  pubhcation  six  times  within  six  weeks,  but  'for  a  time  not 
less  than  once  a  week  for  six  successive  weeks.'  The  pubhcation  evidently 
means  rather  more  than  printing  the  notice.  The  law  intended  a  full  six 
weeks'  publication,  and  not  six  times  in  six  different  weeks."  But  the  sixth 
publication  need  not  be  eight  days  before  the  return  day.  Matter  of  Denton, 
86  App.  Div.  359.  Accordingly,  if  we  substitute  a,  four  weeks'  requirement 
or  twenty-eight  days,  the  rule  is  theoretically  as  stated  in  Matter  of  Reed, 
.171  App.  Div.  21,  cited  in  §  117,  supra. 

An  illustration  will  make  this  distinction  under  the  Reed  case  between 
publication  of  a  summons  under  §  440,  and  of  a  citation  under  §  2528, 
very  clear.  Under  the  old  rule  an  attorney  under  an  order  for  pubhca- 
tion published  a  citation  Satm-day,  January  5;  Friday,  January  11; 
Thursday,  January  17;  Wednesday,  January  23;  Tuesday,  January  29, 
and  Monday,  February  4,  1895.  Here  are  six  pubhcations — once  a  week 
and  in  six  successive  weeks — and  yet  tmder  the  then  decisions,  insufficient, 
for  instead  of  giving  six  weeks'  or  42  days'  notice  to  the  person  pubhshed 
against  and  intended  to  be  thereby  notified,  it  gives  him  four  weeks'  and 
two  days'  or  30  days'  in  all,  notice,  which  is  a  serious  discrepancy.  See 
Waters  v.  Waters,  7  Misc.  519. 

See  Estate  of  Koch,  12  N.  Y.  Supp.  94;  Matter  of  Denton,  86  App.  Div. 
358.  In  the  latter  case.  Church,  Surr.,  40  Misc.  326,  differentiated  the 
notice  given  by  a  return  day  fixed,  and  the  requirement  in  a  summons 
under  §  441,  C.  C.  P.,  to  appear,  etc.,  within  six,  or  twenty,  days  after 
service.  ' 

It  is  not  necessary  to  show  pubhcation  on  the  same  day  of  each  week; 
it  is  sufficient  if  made  on  any  day  of  each  week  for  the  requisite  number 
of  weeks,  provided  due  notice  be  given.  See  Wood  v.  Knapp,  100  N.  Y. 
109,  114,  and  cases  cited,  noting  distinction  in  circumstances. 

If,  while  the  publication  is  progressing,  personal  service  without  the 
State  be  made,  it  would  be  unnecessary  to  complete  the  pubhcation,  al- 
though the  service  would  not  be  complete  until  the  time  prescribed  for  the 
pubhcation  has  expired;  that  is  to  say,  personal  service  without  the  State," 
under  an  order  for  service  by  pubhcation,  is  only  equivalent  to  publication. 
Fiske  V.  Anderson,  33  Barb.  71. 

So  also  §  2528  provides,  as  already  noted,  "The  granting  of  an  order 
for  service  by  pubhcation,  or  personally  without  the  State,  shall  not  prevent 
the  personal  service  of  such  dtaiion  within  the  State.  By  "not  prevent"  is 
meant  that  if  such  personal  service  be  achieved  it  independently,  if  timely 
made,  gives  jurisdiction  of  the  person. 
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Where  publication  must  be  in  two  papers,  it  has  been  held,  under  §  440, 
that  publication  must  be  continuous  in  each,  not  necessarily  concurrent. 
Herbert  v.  Smith,  6  Lans.  493. 

In  case  the  death  of  a  petitioner  abates  the  proceeding  the  publication 
terminates,  if  incomplete  on  the  day  of  such  death.  Reilly  v.  Hart,  55 
Hun,  465,  aff'd  130  N.  Y.  625. 

§  121.  Proof  of  service. — The  statutory  rule  is  concise  and  unam- 
biguous although  it  refers  to  the  sections  applying  to  summons  and  its 
service : 

§  2631.     Proof  of  service  of  citation,  subpcena,  or  other  process. 

Proof  of  service  of  a  subpoena,  citation,  or  other  process,  issued  from  a  surrogate's 
court,  must  be  made  by  the  certificate  of  the  sheriff,  when  served  by  him,  and  in 
any  other  case  by  the  affidavit  of  the  person  so  serving  it.  In  every  other  case, 
proof  of  service  must  be  made  by  affidavit;  or,  where  the  person  served  is  of  full 
age  and  not  incompetent,  by  a  written  admission  signed  by  him,  accompanied  with 
proof,  by  acknowledgment,  affidavit  or  otherwise,  of  the  genuineness  of  his  signature. 

Proof  of  publication  and  deposit  in  a  post-office  may  be 'made  as  prescribed  in 
section  444  of  this  act. 

From  former  §§  2525,  2532  of  this  Code.  From  2  R.  S.  223  (Part  3,  c.  2,  tit.  I), 
§  9;  L.  1837,  c.  460,  §  9;  L.  1916,  c.  445. 

If  personal  service  has  been  made,  proof  of  such  service  is  made  by  the 
affidavit  of  the  person  who  delivered  the  citation;  and  such  affidavit  should 
state  concisely  the  important  facts,  that  deponent  is  over  eighteen  years 
of  age,  that  on  a  given  day  (not  "on  or  about"  a  day  named,  which  will  be 
fatally  defective,  Smythe  v.  Rowe,  4  Law  Bull.  60)  he  served  the  within,  or 
annexed,  citation  on  the  person  to  whom  it  was  directed,  whom  he  knew  to 
be  such  person;  then  stating  mode  of  service,  as,  for  example,  where  a  copy 
of  the  petition  is  properly  required  to  be  served  with  it  "by  deUvering  to 
and  leaving  with  him  a  copy  thereof  together  with  a  copy  of  the  petition"  on 
which  the  same  was  issued.  Where  the  party  served  is  an  infant  or  incom- 
petent, the  additional  service  required  must  be  alleged.  Proof  of  the 
pubhcation  of  the  citation  must  be  made  by  the  affidavit  of  the  printer  or 
publisher,  or  his  foreman,  or  principal  clerk.  Proof  of  deposit  in  the  post- 
office,  of  a  paper  required  to  be  deposited  must  be  made  by  the  affidavit 
of  the  person  who  deposited  it.    Code  Civ.  Proc,  §§  444,  2531. 

We  repeat  here  that  the  meaning  of  "post-office"  is  amplified  by 
chap.  447,  Laws  1916,  amending  subd.  18  of  §  2768  to  read:  18.  When- 
ever in  this  chapter  a  citation,  order,  notice  or  paper  is  directed  to  be 
deposited  in  the  "post-office"  or  in  a  "specified  post-office,"  such  deposit 
may  be  made  or  directed  to  be  made  in  any  post-office,  branch  post-office, 
sub-station  or  letter  box  maintained  and  exclusively  controlled  by  the 
United  States  government. 

The  practitioner  will  of  course,  in  a  given  case,  consult  the  local  rule. 
In  some  counties,  as  above  hinted,  a  copy  of  the  petition,  or  moving  affi- 
davit, must  be  served  with  the  citation,  or  order.  Or,  the  proofs  of  service 
may  be  required  to  be  filed  one,  two  or  four  days  before  the  return  day. 
These  non-statutory  rules,  of  doubtful  validity,  after  all  are  in  the  interest 
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of  expedition,  in  order  to  making  up  the  calendars  of  the  court's  business, 
or  that  the  papers  on  which  the  court  is  to  act  may  be  scrutinized  as  to 
regularity^ — and  such  rules  must  be  complied  with,  or  delay  ensues.  We 
say  of  "doubtful  vaUdity."  By  this  is  meant  that  where  the  Code  pre- 
scribes a  mode  of  service  it  is  a  question  whether  the  court  can  make  that 
mode  more  onerous.    To  illustrate : 

Former  Rule  3  of  the  Surrogate's  Court  of  the  county  of  New  York 
laid  down  this  preliminary  requisite:  No  mandate  issued  out  of  this  court 
shall  be  deemed  duly  served,  unless  copies  of  the  petition  or  other  papers 
upon  which  it  shall  be  issued,  and  upon  which  relief  is  sought,  shall  be 
served  with  it,  except  the  following: 

Citation  to  attend  probate,  to  revoke  probate,  on  application  for  ad- 
ministration, for  intermediate  account^  to  attend  judicial  settlement, 
to  temporary  administrator  to  account,  to  principal  in  a  bond  to  give  new 
sureties  in  place  of  siireties  who  apply  to  be  released,  order  to  temporary 
administrator  to  make  deposit,  order  to  executor  to  appear  and  qualify, 
order  requiring  the  executor  or  administrator  to  file  inventory. 

Fowler,  Surr.,  in  Matter  of  Contested  Will  of  Jacobs,  N.  Y.  L.  J.,  Febru- 
ary 17,  1912,  held  that  the  rule  circumscribed  the  statutory  rule  under 
former  §  2516,  C.  C.  P.,  and  had  no  force — and  upon  proof  of  service  of  the 
citation  alone  overruled  an  objection  to  sufficiency  by  reason  of  omission 
to  serve  petition  also.    The  rule  is  no  longer  in  force. 


CHAPTER  II' 


PARTIES 


§  122.  In  general. — In  a  Surrogate's  Court,  under  the  act  of  1914 
"parties"  means  primarily  the  "petitioners"  and  the  "respondent"  or 
respondents.    [See  §  2768,  subd.  16.] 

The  petitioner  invokes  the  furisdiction  of  the  court. 

The  respondents  are  "all  the  persons  interested  in  the  proceeding"  who 
are  "required  to  be  cited."  Section  2521,  subd."  3.  Therefore,  who  they 
may  be  will  depend  upon  the  Code  provision  regulating  the  particular  pro- 
ceeding. Matter  of  Kenny,  92  Misc.  330.  But,  they  come  imder  various 
general  nomenclatures.  Adults,  competent  or  incompetent,  husband, 
wife,  widow,  infants,  heirs,  devisees,  legatees,  next  of  kin,  creditors,  execu- 
tors, administrators  (whether  in  chief,  or  temporary,  or  ancillary,  or  c.  t.  a.) 
"successors,"  trustees,  guardians,  whether  by  will  or  by  deed,  sureties, 
"unknown,"  persons  belonging  to  a  "class,"  children,  issue,  etc.  (legiti- 
mate, or  illegitimate,  or  adopted),  and,  very  commonly,  "persons  in- 
terested." Attorneys  may  also  be  treated  in  this  general  context.  We 
have  noted,  previously,  that  jurisdiction  of  the  person  (§  2511)  may  be 
obtained  of  both  the  petitioner  (by  the  very  act  of  invoking  jiirisdiction  on 
filing  his  petition,  or  applying  for  an  order  to  show  cause  or  other  "man- 
date") and  of  each  respondent,  whether  by  due  service  of  citation  or  other 
process  (§  2522)  or  by  due  waiver  thereof  and  appearance  properly  exe- 
cuted, or  by  attorney,  duly  authorized. 

The  relation  to  the  particular  proceeding,  of  a  particular  party,  can  only 
be  adequately  appreciated  after  a  preliminary  examination  of  the  cases 
defining  these  various  descriptions  of  parties,  or  of  the  Code  provisions, 
giving  a  readymade  definition  of  some  particular  party  or  class  of  parties. 

In  the  second  place,  there  is  a  distinction  to  be  made  between  necessary 
parties,  who  must  be  cited,  and  proper  parties,  •^ho  may  be  cited  or  who 
appear  voluntarily. 

Again,  in  Surrogates'  Courts,  a  person  though  of  a  "class"  cannot  prose- 
cute a  proceeding  "for.himself  and  others  similarly  situated"  as  in  courts 
of  general  equity  jurisdiction.  Nor  can  one  defend  for  all.  If  persons 
constituting  a  "class"  are  required  to  be  cited  all  must  be  cited  for  all  are 
"necessary  parties."    Sections  2511,  2521,  2524. 

Again  a  respondent  may  be  variously  described  as  "contestant,"  e.  g., 
in  probate  contests,  as  an  "objectant,"  in  a  contested  accounting,  as 
"exceptant"  to  a  referee's  report. 

And,  recently,  applicants  for  relief  have  been  sometimes  styled  "pro- 
mo vents,"  which  hke  "proponent"  is  self-explanatory. 
§  122  125 
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Under  "infants"  of  course  may  be  treated  the  topic  of  special  guardians 
ad  litem. 

§  123.  Infants. — Parties  in  Surrogates'  Courts  are  differentiated  either 
as  adults  or  as  infants.  Infants  are  divided  under  two  classes:  infants 
under  14,  and  those  of  or  over  14  years  of  age.  All  infants  must  be  repre- 
sented by  guardian;  this  is  manifest  from  the  wording  of  §  2534  of  the  Code 
of  Civil  Procedure.  See  also  Matter  of  Watson,  2  Dem.  642.  Section  2534 
is  as  follows: 

§  2634.     [Am'd,  1915.]    Special  guardian;  when  to  he  appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  general  guardian;  or 
where  a  party,  who  is  a  lunatic,  idiot,  or  habitual  drunkard,  does  not  appear  by 
his  conunittee;  or  where  any  party  is  an  infant,  or  an  habitual  drunkard,  or  for  any 
cause  is  mentally  incapable  adequately  to  protect  his  rights,  although  not  judicially 
declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate  must  appoint  a 
competent  and  responsible  person,  to  appear  as  special  guardian  for  that  party. 
Where-an  infant  appears  by  his  general  guardian,  or  where  a  lunatic,  idiot,  or  habit- 
ual drunkard,  appears  by  his  committee,  the  surrogate  must  inquire  into  the  facts, 
and  must,  in  hke  manner,  appoint  a  special  guardian,  if  there  is  any  ground  to  sup. 
pose  that  the  interest  of  the  general  guardian  or  committee  is  adverse  to  that  of 
the  infant,  or  incompetent  person;  or  that  for  any  other  reason,  the  interests  of  the 
latter  require  the  appointment  of  a  special  guardian.  Where  there  are  unknown 
persons,  or  persons  whose  whereabouts  are  unknown,  the  surrogate  may,  in  his 
discretion,  appoint  a  special  guardian  for  such  persons.  A  person  cannot  be  ap- 
pointed such  a  special  guardian  who  is -nominated  by  any  party;  but  this  prohibition 
shall  not  preclude  an  infant  over  fourteen  years  of  age  from  nominating  his  own  special 
guardian. 

Before  entering  upon  his  duties  such  special  guardian  shall  file  his  consent  to  so  act. 

Former  §  2530  of  this  Code,  modified,  see  2  R.  S.  100  (Part  2,  c.  6,  tit.  4),  §  3; 
L.  1837,  c.  460;  L.  1863,  c.  362,  §§  1,  6;  L.  1870,  c.  170,  §  4;  L.  1872,  c.  693,  §  2; 
Am'd  by  L.  1915,  c.  315  (m  effect  September  1,  1915). 

Failure  to  appoint  a  special  guardian  entitles  the  infant  at  majority  to 
attack  the  proceeding.  See  Matter  of  Becker,  28  Hun,  207;  Matter  of 
Bowne,  19  St.  Rep.  895;  Matter  of  Cooper,  51  Misc.  381;  Matter  of  Jones, 
54  Misc.  202.    That  is,  the  proceeding  is  not  void,  but  voidable. 

The  infant  may  file  a  petition;  e.  g.,  if  he  be  named  executor  of  a  will 
to  be  propounded.  The  petition  is  entertained  despite  the  infancy;  and 
on  the  return  day  his  special  guardian  will  be  appointed.  See  Matter  of 
Brooks,  71  Misc.  102;  Matter  of  Denyse,  62  Misc.  595;  Matter  of  Watson, 
supra. 

In  Matter  of  Nyahay,  66  Misc.  418,  the  Austro-Hungarian  Consul  as- 
serted his  right  to  appear  for  foreigners,  regardless  of  their  infancy,  virtute 
officii  under  treaty  privilege.  Held,  Millard,  Surr.,  that  foreign  infants 
could  have  by  treaty  no  greater  right  than  Americans  and  that  issuance 
and  service  of  citation  to  and  upon  infants  cannot  be  waived  or  dispensed 
with.  In  Matter  of  Bristow,  63  Misc.  637,  Ketcham,  Surr.,  recognized  the 
Italian  consul's  right  to  appear  for  alien  infants,  and  set  aside  as  improvi- 
dent an  order  appointing  a  special  guardian. 

The  general  guardian  if  the  infant  has  one,  Gunning  v.  Lockman,  3  Redf. 
273,  is  entitled  to  represent  his  wards  unless  their  interests  require  that 
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they  should  be  represented  by  a  special  guardian,  or  unless  there  is  ground 
to  suppose  that  the  interest  of  the  general  guardian  is  adverse  to  that  of 
the  infant.   Farmers'  L.  &  T.  Co.  v.  M'Kenna,  3  Dem.  219. 

Where  there  is  a  general  guardian,  therefore,  he  is  primarily  entitled  .to 
appear  and  no  appointment  of  a  guardian  ad  litem  is  in  such  a  case  proper 
unless  it  be  affirmatively  shown  upon  the  inquiry  by  the  Surrogate  into 
the  facts,  either,  that  there  is  ground  to  suppose  that  his  interest  is  adverse 
to  that  of  the  infant,  or  that  for  any  other  reason  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  But  see  Rule  XV  in  New 
York  county  which  seems  to  put  the  burden  the  other  way  about,  i.  e.,  the 
Surrogate  will  act  unless  the  guardian  proves  absence  of  adverse  interest, 
etc.  If  it  is  intended  where  there  is  a  general  guardian,  to  apply  for  the 
appointment  of  a  guardian  ad  litem,  notice  of  such  apphcation  must  be 
first  given  to  the  general  guardian.  Farmers'  L.  &  T.  Co.  v.  M'Kenna, 
supra.  A  foreign  guardian  may  petition  for  appointment  of  special  guardian 
of  his  infant.  Rogers  v.  McLean,  34  N.  Y.  536;  Freund  v.  Washburn,  17 
Hun,  543. 

If  there  is  no  general  guardian,  or  if  his  right  to  represent  the  infant  is 
lost  by  reason  of  the  causes  specified  in  §  2534,  then  the  Surrogate  must 
appoint  a  special  guardian. 

If  a  special  guardian  be  appointed  and,  subsequently,  a  general  guardian 
qualify,  the  special  guardian  is  not  thereby  superseded.  Matter  of  Monell, 
22  Civ.  Proc.  377. 

In  transfer  tax  proceedings  where  the  infant's  interest  is  not  presently 
involved,  the  appointment  of  a  special  guardian  is  unnecessary.  Matter 
of  Post,  5  App.  Div.  113.    See  local  rules  to  same  effects 

§  124.  Upon  whose  application  special  guardian  may  be  appointed. — 
Where  the  infant  is  over  the  age  of  14  years,  it  is  proper  that  the  petition 
for  the  appointment  of  a  special  guardian  be  made  by  the  infant.  Section 
2534  permits  such  an  infant  to  nominate  his  own  special  guardian,  and 
prohibits  one  under  fourteen  from  doing  so. 

Former  Rule  10  of  the  Surrogate's  Court  in  the  county  of  New  York 
provided:  "No  special  guardian  to  represent  the  interests  of  an  infant  in 
any  proceeding  in  said  Surrogate's  Court  will  be  appointed  on  the  nomina- 
tion of  a  proponent  or  the  accounting  party,  or  his  attorney,  or  upon  the 
application  of  a  person  having  an  interest  adverse  to  that  of  the  infant." 
See  Matter  of  Henry,  2  How.  N.  S.  250. 

The  rule  is  now  changed,  and  appears  in  Rule  XV,  which  reads: 

"Where  an  infant  appears  by  his  general  guardian  or  where  a  lunatic, 
idiot  or  habitual  drunkard  appears  by  his  committee,  the  general  guardian 
or  the  committee  shall  show  that  such  general  guardian  or  such  committee 
is  competent  to  protect  the  rights  of  the  infant  or  incompetent  and  has  no 
interest  adverse  to  that  of  the  infant  or  incompetent,  and  is  not  connected 
in  business  with  the  attorney  or  counsel  of  or  any  party  to  the  proceed- 
ing. It  must  appear  whether  or  not  such  general  guardian  or  committee 
is  entitled  to  share  in  the  distribution  of  the  estate  or  fund  in  which  the 
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infant  or  incompetent  is  interested,  and  if •  the  general  guardian  or  com- 
mittee is  in  any  way  interested  in  the  estate  or  fund  the  nature  of  such 
interest  must  be  disclosed.  Where  a  general  guardian  appears  for  an  in- 
fant, the  name,  residence  and  relationship  to  the  infant  of  the  person  with 
whom  the  infant  is  residing  must  be  disclosed,  and  also  whether  or  not 
the  infant  has  a  parent  living,  and  if  a  parent  is  living,  whether  or  not  such 
parent  has  knowledge  of  and  approves  such  appearance,  and  such  knowl- 
edge and  approval  should  be  shown  by  the  affidavit  of  such  parent.  If 
the  infant  has  no  parent  living,  like  knowledge  and  approval  of  such  ap- 
pearance by  the  person  with  whom  the  infant  resides  must  be  shown  in 
like  manner. 

"If  the  foregoing  provisions  of  this  rule  are  not  strictly  complied  with, 
the  Surrogate  will  appoint  a  special  guardian  for  the  infant  or  incompetent, 
as  provided  in  §  2534,  C.  C.  P.,  notwithstanding  the  appearance  by  the 
general  guardian  or  committee." 

The  final  clause  is  the  emphatic  part. 

It,  may  be  noted,  passim,  that,  under  the  new  practice  of  designating  a 
person  to  receive  the  citation  in  behalf  of  an  infant  "respondent,"  the 
"person  designated"  will  have  been  selected  in  contemplation  of  his 
prospective  appointment  as  such  special  guardian.  Section  2534,  however, 
requires  that  "before  entering  upon  his  duties,  such  special  guardian  shall 
file  his  consent  to  act."  Instead  of  quaHfying  as  formerly,  the  Surrogate's 
selection  of  him  as  a  "competent  and  responsible  person"  is  sufiicient. 
But  the  decisions  as  to  who  are  not  proper  persons  to  appoint  are  still 
controlling.  In  fact  the  Surrogate's  responsibihty  in  making  imaided 
selection,  except  where  an  infant  over  fourteen  nominates,  is  largely 
enhanced.  First.  He  will  only  appoint  a  member  of  the  bar.  This  was 
held  to  be  the  rule  in  Story  v.  Dayton,  22  Hun,  456;  Matter  of  Spicer,  1 
Tuck.  80. 

And,  second,  Rules  49  and  50  of  the  General  Rules  of  Practice  are  ap- 
plicable in  principle.  The  latter  rule  makes  it  the  "  duty  of  every  attorney 
or  officer  of  the  court  to  act  as  the  guardian  of  any  infant  defendant,"  and 
provides  for  his  compensation  and  defines  the  extent  of  his  duty.  Section 
2770  makes  these  rules  applicable  "except  where  a  contrary  intent"  ap- 
pears in  Chapter  XVIII.    See,  for  example;  Suffolk  Rule  14. 

The  local  rules  embody  various  elements  of  the  general  rule  as  to  com- 
petency, responsibihty,  no  adverse  interest,  etc. 

For  example:  "No  party  to  a  proceeding."  Bronx  Rule  6.  No  appoint- 
ment "on  the  nomination  of  a  proponent  petitioner  or  accounting  party, 
or  his  attorney."  Chautauqua,  Rule  8;  Erie,  Rule  6;  Seneca,  Rule  4. 
"Shall  thoroughly  examine  all  matters  .  .  .  affecting  the  interest  of  the 
infant."  Cattaraugus,  Rule  11;  Herkimer,  Rule  10.  Same  in  substance, 
Rockland,  Rule  14;  Steuben,  Rule  6;  Tompkins,  Rule  7. 

Most  of  the  courts  expressly  state  that  no  application  can  be  made  by 
"any  person  having  an  interest  adverse  to  that  of  the  infant."  Chau- 
tauqua, Rule  8;  Franklin,  Rule  7;  Monroe,  Rule  9;  Queens,  Rule  19. 
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But  see  also  Matter  of  Ludlow,  5  Redf.  391,  392. 

§  125.  Surrogate's  power. — The  Surrogate  has  the  right  to  appoint  upon 
his  own  motion,  and  may  disregard  a  nomination  made  by  the  infant.  It 
is  not  necessary,  where  there  are  infant  parties,  that  any  application  should 
be  made  for  the  appointment  of  a  special  guardian,  either  prior  to  or  on 
the  return  day.  In  fact  a  prior  application  is  premature.  Matter  of 
Leinkauf,  4  Dem.  1.  (See  next  section.)  If,  on  the  return  of  the  citation, 
no  application  for  the  appointment  of  such  a  guardian  has  been  made  by 
anyone  voluntarily,  whether  by  the  infant  (if  over  fourteen)  or  by  his  next 
friend,  or  any  other  person,  the  Surrogate  may  of  his  own  motion  appoint 
a  person  to  protect  the  interests  of  the  infant;  in  such  a  case  it  is  immaterial 
whether  the  infant  is  under  or  over  the  age  of  fourteen,  as  the  consent  of  the 
infant  is  not  necessary  to  the  appointment.  Brick's  Estate,  15  Abb.  Pr.  12. 
See  also  Matter  of  Seabra,  38  Hun,  218.  Unless  the  infant  is  represented  by 
general  or  special  guardian,  he  is  not  properly  a  party  to  the  proceeding. 
The  failure  to  appoint  the  guardian  ad  litem  is  an  irregularity,  if  the  ob- 
jection is  properly  made.  Frost  v.  Frost,  15  Misc.  167,  but  it  does  not  affect 
the  jurisdiction  of  the  court  over  the  proceeding  generally,  and  therefore 
upon  the  discovery  of  the  irregularity  the  court  may  appoint  a  guardian 
nunc  pro  tunc.  See  Rima  v.  Rossie  Iron  Works,  120  N.  Y.  433;  Matter  of 
Jones,  54  Misc.  202.  But  this  will  not  avail  to  prejudice  the  infant's  rights. 
Matter  of  Bowne,  6  Dem.  51.  He  may  not,  by  a  jurisdiction  so  defectively 
achieved  nunc  pro  tunc  be  barred  of  his  right,  at  majority,  to  avoid  the 
proceeding.  If  the  Surrogate  finds  after  hearing  the  matter  that  one  of 
the  parties  is  an  infant  he  will  usually  stop  the  proceeding,  appoint  the 
guardian,  give  him  opportunity  to  go  over  the  testimony  and  recall,  for  his 
cross-examination,  if  necessary,  any  witness.  See  Matter  of  Feeley,  N.  Y. 
L.  J.,  May  13,  1890. 

Decisions  under  former  §  2531  as  to  notice  to  the  infants  are  no  longer 
in  point.  They  deal  with  the  practice  of  application,  not  by  the  infant, 
but  in  behalf  of  infants  under  fourteen. 

Where  the  county  judge  acts  as  Surrogate,  he  has  the  power  to  appoint 
a  guardian  ad  litem  in  proceedings  pending  in  the  Surrogate's  Court,  and 
an  error  by  which  the  order  appointing  the  guardian  is  entitled  in  the 
county  court  does  not  invaUdate  the  appointment,  as  it  will  be  presumed 
that  he  acted  in  the  capacity  in  which  he  had  a  right  to  make  the  appoint- 
ment.   See  Albrecht  v.  Canfield,  92  Hun,  240. 

§  126.  When  application  should  be  made. — It  is  manifest  in  the  first 
place,  that  no  appointment  of  a  special  guardian  in  the  Siu-rogate's  Court, 
can  be  made  for  an  infant  not  a  party  to  the  proceeding.  Surrogate  Coffin 
held  (Matter  of  Watson,  2  Dem.  642),  that  it  was  wholly  incompetent  for 
him  to  appoint  a  special  guardian  of  an  infant  purposing  to  initiate  a  pro- 
ceeding for  the  probate  of  a  will,  i.  e.,  before  the  return  day. 

There  is  no  statutory  provision  requiring  an  infant  to  institute  a  special 
proceeding  in  a  Surrogate's  .Court  by  special  guardian.  The  infant  may 
present  his  petition  upon  which  the  Surrogate  issues  his  citation;  when 
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this  has  been  done  the  petitioner  is  a  party  to  a  proceeding,  and,  on  the 
return  day  of  the  citation,  if  it  appears  that  the  party  is  an  infant,  the 
Surrogate  must  appoint  a  special  guardian  for  him.  See  ante.  The  first 
rule,  therefore,  to  observe  is,  that  the  infant  must  be  a  party  to  the  pro- 
ceeding before  the  appointment  ^can  be  made.  Therefore  if  the  infant  is 
not  the  petitioner  in  the  proceeding,  an  application  for  the  appointment 
of  a  special  guardian  is  premature.  Matter  of  Leinkauf,  4  Dem.  1,  and  the 
appointment  wholly  irregular  if  made  prior  to  the  service  upon  the  infant 
of  the  citation  in  the  proceedings  which  makes  him  a  party;  and  if  the 
service  is  irregular  it  is  not  regularized  by  mere  proof  that  a  special  guardian 
was  actually  appointed.  See  Hogle  v.  Hogle,  49  Hun,  313;  Davis  v.-  Cran- 
dall,  101  N.  Y.  311. 

And  similarly,  if  service  of  citation  has  been  had  upon  the  infant  unlaw- 
fully or  irregularly  it  will  vitiate  the  appointment  of  the  special  guardian. 
See  Potter  v.  Ogden,  136  N.  Y.  384,  where  the  second  headnote  concisely 
states  the  rule  as  follows: 

"The  appointment  of  a  special  guardian  for  an  infant  in  proceedings 
in  a  Surrogate's  Court  is  void,  unless  previous  to  such  appointment  juris- 
diction over  the  infant  has  been  acquired  by  the  service  of  a  citation  in 
the  manner  prescribed  by  law." 

Where  the  Surrogate  makes  the  appointment  of  his  own  motion,  it  is 
manifest  that  he  cannot  appoint  until  the  return  day  of  the  citation. 

The  provisions  of  §§  468  to  477  of  the  Code,  regulating  the  mode  in 
which  infants  may  bring  and  defend  actions,  do  not  apply  to  special  pro- 
ceedings in  Surrogates'  Courts.  See  §  3347,  subd.  3.  One  reason  why  the 
Surrogate  cannot  appoint  before  the  return  day  is,  that  there  may  be  a 
general  guardian  who  is  not  bound  to  appear  for  the  infant  until  the  return 
day;  and  where  at  the  time  the  petition  is  made  and  the  citations  issued 
there  is  no  general  guardian  of  the  infant  yet  non  constat  but  that  a  general 
guardian  may  be  appointed  before  the  return  day,  even  by  the  Surrogate 
of  another  county,  and  Surrogate  Coffin  accordingly  held,  that  an  applica- 
tion by  an  infa,nt  party  for  an  appointment  of  a  special  guardian,  made 
bfefore  the  return  day,  was  premature  for  this  reason.  Matter  of  Leinkauf, 
siiprd.  This  decision,  however,  should  not  be  extended  so  far  as  to  prevent 
thB  "making  of  the  application  by  the  infant  if  over  fourteen  or  by  some 
person  other  than  the  infant  before  the  return  day.  Where  the  infant  is 
over  fourteen  years  of  age,  and  desires  to  nominate  his  guardian,  it  is  proper 
to  file  the  petition  looking  to  such  appointrhent  after  the  infant  shall  have 
been  duly  served  with  the  citation.  The  proposed  order  should  be  sub- 
mitted with  the  petition,  and  will  usually  be  signed  by  the  Siu"rogate  upon 
the  return  day.  But  the  local  rule  as  to  which  "strict  compliance"  is 
exacted  must  be  consulted  and  will  control.  Similarly  where  it  proves 
necessary  to  serve  the  infant  with  the  citation  by  publication  an  appoint- 
ment of  a  special  guardian  prior  to  the  expiration  of  the  time  during  which 
pubKcaition  must  be  made,  is  premature  and  irregular.  Darrow  v.  Calkins, 
154  N;  Y.  503.    The  person  who  is  entitled  to  appear  as  general  guardian 
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of  the  infant,  must  be  one  actually  and  legally  such  general  guardian.  The 
parent  of  the  child  as  guardian  in  socage,  by  nature,  or  otherwise  has  no 
right  to  appear  in  the  capacity  of  general  guardian;  and  where,  through 
oversight,  a  parent  has  so  appeared  for  infant  parties,  in  a  probate  proceed- 
ing, even  in  good  faith,  the  rights  of  the  infant  are  in  no  respect  concluded, 
nor  can  the  Surrogate  subsequently  to  the  making  of  the  decree  attempt  to 
regularize  the  proceedings  by  appointing  the  parent  special  guardian  nunc 
pro  tunc.  Matter  of  Bowne,  6  Dem.  51.  The  power  to  appoint  nunc  pro 
tunc  must  be  exercised  during  the  life  of  the  proceeding  (see  Saltus's  Estate, 
1  Tucker,  230),  and  has  been  exercised  almost  uniformly  only  in  cases 
where  the  infant  was  actually  served  and  a  party  to  the  proceeding,  and 
never  it  is  believed  has  it  been  exercised  for  the  purpose  of  attempting  to 
make  the  infant  a  party  of  record  to  proceedings  in  which  jurisdiction  of  the 
person  of  such  infant  was  not  in  fact  had  by  the  Surrogate. 

§  127.  Formalities  of  appointment. — Where  the  infant  or  some  one 
upon  his  behalf  applies  for  the  appointment  of  a  guardian  ad  litem,  the 
application  may  be  made  by  petition  duly  verified  substantially  as  follows : 


Surrogate's  Court, 
County  of        ' 


Title. 


Petition  by  infant 
over  14  years  of  age 
for  the  appointment 
of  special  guardian. 

See  Form  73  also. 


To  the  Surrogate's  Court  of  the  County  of 

The  petition- of  respectfully  shows: 

I.  That  he  is  an  infant  over  14  years  of  age,  and  was 
years  of  age  on  the  day  of  19 

II.  On  information  and  beUef  that  on  the  day  of 

19 


Note.  Where  the 
petitioning  infant  has 
a  general  guardian, 
state  the  facts  in  ref- 


[Here  state  the  nature  of  ^,he  proceeding,  as,  for  example, 
the  last  will  and  testament  of  late  of  de- 

ceased, was  duly  filed  in  the  office  of  the  Surrogate  in  the  county 
of  for  probate,  which  saii  will  is  a  will  of  real  (or  of 

personal)  property  (or  of  real  and  personal  property)  and  pro- 
ceedings for  the  proof  of  such  will  are  now  pending  before  said 
Surrogate.] 

in.  That  your  petitioner  is  one  of  the  parties  named  in  the 
citation  issued  in  said  proceeding  (or  that  your  petitioner  was 
made  a  party  to  .the  above  proceedings  by  an  order  of  this  court, 
made    the  day    of  19     )    and    that    the 

citation  (or  supplementary  citation)  in  such  proceeding  was  duly 
served  on  your  petitioner  on  the  day  of 

19  ;  that  he  has  no  general  guardian  in  the  State  of  New  York 
(note),  that  your  petitioner's  parents  are  living  (or 

that  your  petitioner's  father  or  mother  is  the  only  living  parent) 
and  that  petitioner  resides  at  in  the  State  of 

with 

IV.  Your   petitioner   therefore   prays   the   appointment   of 
Esq.,  counsellor  at  law  of  as  his  special 
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erence  to  such  guard-    guardian  in  the  above-entitled  proceeding,  to  appear  for  the 
ian.  petitioner  and  to  protect  his  interests  therein  (add,  if  the  local 

rule  require,  special  averments,  e.  g.,  and  he  has  not  been  in- 
fluenced in  making  this  application  for  the  appointment  of  such 
special  guardian  by  any  person). 
V.  That  no  previous  application  for  this  relief  has  been  made 
{or  if  previous  application  has  been  made,  state  the 
facts  and  the  action  of  the  Surrogate). 

Wherefore  the  petitioner  prays  that  an  order  of  this  court 
may  be  made  appointing  the  said  Esq.,  counsellor 

at  law,  as  special  guardian  of  the  petitioner,  to  appear  for  him 
and  protect  his  interests  herein. 
(Verification.) 

(Signature.) 

§  127a.  Adverse  interest. — Unless  the  rule  against  appointing  one  who 
has,  or  may  have,  an  interest  adverse  to  that  of  the  infant,  be  rigidly  ad- 
hered to,  the  primary  purpose  of  the  appointment  may  be  defeated. 

Singularly  enough,  kinship,  which  ought  to  be  the  fountain  of  loyalty, 
proves  in  proceedings  affecting  distributive  shares  and  family  accountings 
to  be  the  root  of  collusion  and  a  fount  of  fraud. 

Relatives,  unless  already  clothed  with  general  guardianship  letters  and 
chained  by  official  bond  are  highly  mistrusted. 

Moreover,  there  is  a  doctrine  of  "imputed  unrighteousness."  Thus, 
where  the  mother  of  an  infant  is  disqualified  by  adversity  of  interest  from 
applying,  the  Surrogate  may  impute  the  same  adversity  of  interest  to  a 
sister  of  the  infant.  Estate  of  Conrad  Stein,  Law  Journal,  June  17,  1902, 
citing  Estate  of  S.  Shethar,  Surr.  Dec.  1898,  p.  387;  Estate  of  F.  Schaeffer, 
Law  Journal,  March  10,  19QD;  Estate  of  I.  Meyer,  Surr.  Dec.  1901,  p.  18. 

So  the  rule  of  "adverse  interest"  operates  to  forbid  selection  of  an  at- 
torney "  connected  with "  the  attorney  for  an  adverse  interest.  See  as  to 
effect  of  such  appointment  unadvisedly  made:  Heuel  v.  Stein,  165  App. 
Div.  H. 

If  one,  be  it  a  relative  or  an  attorney,  be  improvidently  appointed,  the 
Surrogate  may  vacate, the  appointment.  Matter  of  Van  Beuren,  N.  Y. 
L.  J.,  January  19,  1891,  case  of  an  attorney.  Matter  of  Graham,  ibid., 
May  29,  1891,  case  of  the  petition  having  been  made  by  a  mother  having 
adverse  interest. 

§  128.  Qualification  by  nominee. — Since  infants  over  fourteen  can 
still  nominate,  the  competency  of  the  person  sought  to  be  appointed  as 
special  guardian  is  still  to  be  shown  by  means  of  the  consent  and  affidavit 
required  of  the  person  nominated  to  be  filed  with  the  apphcation  or  at  or 
before  the  time  of  entering  the  order  appointing  him.  In  Matter  of  Steven- 
son, 150  N.  Y.  Supp.  423,  held  that  Laws  1914,  chap.  443,  i.  e.,  "the  act 
of  1914"  did  not  contain  any  repealing  clause,  except  as  to  provisions 
inconsistent  with  the  amended  chap.  XVIII.  Hence,  I  assume  former 
§  2530  is  operative  to  the  extent  of  the  papers  to  prove  that  a  competent 
and  responsible  person  has  been  nominated.  The  following  forms  are  sug- 
gested accordingly: 
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Surrogate's  Court, 
County  of 

Consent  of  special        Title. 
guardian. 

I  counsellor  at  law,  hereby  consent  to  be  appointed 

by  the  Surrogate  of  the  County  of  the  special  guard- 

ian of  an  infant  over  fourteen  years  of  age,  for  the 

sole  purpose  of  appearing  for  and  taking  care  of  his  interests  in 
the  above-entitled  proceedings,  and  I  hereby  state  that  I  have 
no  interest  in  said  proceedings  adverse  to  that  of  said  infant 
and  am  not  connected  in  business  with  the  attorney  or  counsel 
of  or  any  party  hereto. 

(Dated.)  (Signature.) 

(Acknowledgment . ) 

This  consent  of  the  special  guardian  ought  to  be  acknowledged,  although 
in  New  York  county  the  blank  provided  does  not  call  for  it;  but  a  failure 
to  properly  acknowledge  it  has  been  held  not  to  be  a  jurisdictional  defect 
but  an  irregularity.  Sheel  v.  Cohen,  55  Hun,  207,  210,  citing  Tobin  v.  Carey, 
34  Hun,  432.  In  the  case  cited  the  General  Term  held,  that  an  order 
made  on  consent  of  all  the  parties  who  had  appeared  permitting  the  proper 
acknowledgment  to  be  filed  nunc  pro  tunc  validated  the  appointment,  it 
having  been  timely  made.  This  was  in  an  action  involving  rights  in  real 
property  and  would  probably  be  held  applicable  in  a  Surrogate's  Court, 
but  not  to  the  extent  of  cutting  off  rights  of  an  infant  party,  of  whose  per- 
son jurisdiction  had  not  been  had. 

This  affidavit  may  be  subjoined  to  the  "  consent." 


Affidavit  by  special    County  of  \  ss. : 
guardian    as    to    his 

competency.  being  duly  sworn  says:  I  am  a  counsellor  at  law 

in  having  an  office  at  I  reside  at 

Note.  This  may  nb  I  am  the  individual  who  signed  the  foregoing  consent.  I  am 
longer  be  requisite  fully  able  and  competent  to  understand  and  protect  the  in- 
but,  where  required  by    terests   of  an   infant   party   to    the    above-entitled 

local  rule,  is  sufficient,  proceedings;  I  have  no  interest  adverse  to  that  of  said  infant;  I 
am  not  connected  in  business  with  any  party  to  this  proceeding, 
or  with  the  attorney  or  counsel  of  any  such  party.  (The  follow- 
ing may  be  used  if  required  by  a  local  rule.)  '  I  am  of  sufficient 
ability  to  answer  to  said  infant  for  any  damages  which  may  be 
sustained  by  reason  of  my  negligence  or  misconduct  in  this  pro- 
ceeding; and  am  worth  the  sum  of  dollars,  over 
and  above  all  debts  and  liabilities,  besides  property  exempt  by 
law  from  levy  and  execution. 

(Jurat.)  ■  (Signature.) 

Where  the  application  is  made  by  an  infant  over  fourteen  years  of  age  it 
is  proper  to  submit  also  the  affidavit  of  parent  or  person  with  whom  the 
infant  resides  indicating  the  relationship  of  such  infant,  and  whether  or  no 
the  parent  or  other  person  has  knowledge  of  and  approves  the  application. 
This  affidavit  may  be  substantially  as  follows: 
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AiBdavit  of  parent 
or  person  with  whom 
infant  resides 


Surrogate's  Court, 
County  of 


Title. 


State  of  New  York 
County  of 

being  duly  sworn  deposes  and  says:  I  reside  in 
I  am  (stale  whether  father  or  mother,  or 

what  relation  deponent  sustains  to  the  infant)  of  an  in- 

fant party  to  the  above-entitled  proceedings;  the  said  infant 
resides  with  me  and  is  now  years  of  age;  I  have  no 

interest  in  the  above-entitled  proceedings  in  any  manner  or  form . 
(or  if  affiant  has  an  interest  state  what  it  is) ;  /  have  not  influenced 
my  in  any  way  as  to  the  appointment  of  a  special 

guardian  or  in  this  application;  but  he  has  made  such  appli- 
cation of  his  own  volition  and  viithout  any  influence  from  me; 
I  have  knowledge  of  this  application  now  being  made  by  my  said 
for  the  appointment  of  Esq.,  as  his  special 

guardian,  and  approve  of  such  application  as  I  am  well  ac- 
quainted with  said  and  beUeve  him  in  every  respect 
competent  to  protect  the  interest  of  my  said  in  the 
proceedings  pending. 

(Jurat.)  (Signature.) 

It  has  been  suggested  that  the  averments  above  itahcized  are  on  their 
face  unhkely  to  be  true.  The  infant  in  the  nature  of  things  must  have 
been  so  influenced.  Accordingly,  it  may  develop  that  the  provision  per- 
mitting even  infants  over  fourteen  to  nominate  will  be  repealed,  or  at 
least  modified  by  changing  the  age  to  eighteen. 

§  129.  The  order. — Upon  the  return  day  the  Surrogate  may  make  the 
order  appointing  the  special  guardian  substantially  in  the  following  form : 


Order      appointing 
special  guardian. 


Present: 


Title. 


Hon. 


Surrogate's  Court 
Caption. 


Surrogate. 


It  appearing  to  my  satisfaction,  by  the  verified  petition  herein 
of  an  infant  over  the  age  of  14  years  or 

.  It  appearing  to  my  satisfaction  upon  the  return  day  that 
said  one  of  the  heirs  at  law  (or  next  of  kin)  of  the 

above-named  decedent  is  an  infant  having  no  general  guardian 
(or  is  an  infant  having  a  ^neral  guardian,  whose  interests  are 
adverse  to  those  of  his  said  ward  by  reason  of  here  state 

facts  constituting  adverse  interest  or  any  other  reasons  making  it 
'inexpedient  that  the  general  guardian  should  appear  for  and  repre- 
sent the  infant)  and  has  been  duly  served  with  the  citation 
herein  and  is  a  party  to  the  above-entitled  proceedings. 

Now  on  reading  and  filing  the  affidavit  and  consent  of 
Esq.,  counsellor  at  law  in  to  become  special  guardian 
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for  the  said  infant  for  the,  sole  purpose  of  taking  care  of  his  in- 
terests in  the  above  entitled  proceedings: 

It  is  hereby  Ordered  that  the  said  be  and  hereby  is 

appointed  the  guardian  of  the  said  infant,  to  appear 

and  protect  his.  interests  in  this  matter. 

Surrogate. 

§  130.  Qualification  and  function  of  a  special  guardian. — It  has  been 
held  that  special  guardians  are  the  most  important  officers  in  a  Surrogate's 
Court,  their  responsibihty  being  greater  even  than  that  of  a  referee.  Estate 
of  Wadsworth,  24  N.  Y.  St.  Rep.  416.  The  person  appointed  should  be  a 
lawyer  (see  Spicer's  Will,  1  Tucker,  80),  as  he  must  be  competent  to  pro- 
tect the  rights  of  the  infant;  he  must  have  no  rights  adverse  to  those  of  the 
infant  and  he  should  not  be  connected  in  business  with  the  attorney  or 
counsel  of  any  party  to  the  proceeding.  See  Ex  parte  Tillotson,  2  Edwards' 
Ch.  113;  Ex  parte  Lansing,  3  Paige,  264. 

The  Code  merely  requires  that  he  be  a  "competent  and  responsible 
person."  The  statute  thus  fails  to  prescribe  definite  qualifications,  but  it 
has  been  held :  "  It  is  good  practice  to  require  the  same  qualifications  as  are 
required  of  a  guardian  ad  litem  for  an  infant  defendant  in  the  Supreme 
Court."  Story  v.  Dayton,  22  Hun,  450.  See  also  Matter  of  Henry,  2  How. 
Pr.  N.  S.  250. 

The  word  "responsible"  means  that  he  should  be  of  suflacient  ability 
pecuniarily  to  answer  to  the  infant  for  any  damage  which  may  be  sus- 
tained by  his  negligence  or  misconduct.  See  Spelman  v.  Terry,  74  N.  Y. 
448. 

It  was  formerly  held  that  the  appointment  of  a  special  guardian  in  the 
Surrogate's  Court  terminated  with  the  proceedin  ;  in  that  court,  and  that 
if  an  appeal  was  necessarj''  and  the  infant's  interest  required  further  pro- 
tection it  was  the  province  of  the  appellate  court  to  appoint  a  guardian 
ad  litem  for  that  purpose.  Schell  v.  Hewitt,  1  Dem.  249,  250,  Rollins,  Surr., 
citing  Kellinger  v.  Roe,  7  Paige,  364;  Underhill  v.  Dennis,  9  Paige,  202; 
Chaffee  v.  Baptist  Miss.  Conv.,  10  Paige,  85;  Moody  v.  Gleason,  7  Cowen, 
482;  Fish  v.  Ferris,  3  E.  D.  Smith,  567.  The' better  rule,  however,  seems 
to  have  been  established  by  the  Appellate  Division,  2d  Department,  in  a 
recent  case,  Matter  of  Stewart,  23  App.  Div.  17,  where  the  court  denied  an 
application  for  the  appointment  of  a  special  guardian  ad  litem  to  take, 
perfect,  and  prosecute  an  appeal  from  a  final  decree  of  the  Surrogate  of 
Westchester  county.  . 

The  court  by  Goodrich,  P.  J.,  denied  the  application,  on  the  ground  that 
the  special  guardian  appointed  by  the  Surrogate  is  not  functus  officio  by 
the  rendition  of  the  decree. 

At  that  time  the  Code,  §  2573,  provided  that  where  an  appeal  shall 
be  taken  from  such  a  decree,  "Each  party  to  the  special  proceeding  in  the 
Surrogate's  Court,  and  each  person  not  a  party  who  has  or  claims  to  have, 
in  the  subject-matter  of  the  decree  or  order,  a  right  or  interest  which  is 
directly  affected  thereby  ►  .  .  must  be  made  a  party  to  the  appeal." 
And  the  court  held  that  as  the  time  to  appeal  could  be  set  running  only 
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by  service  of  due  notice  of  the  entry  of  the  decree  upon  the  special  guardian, 
it  was  manifest  that  the  mere  entry  of  the  decree  did  not  make  him  functus 
officio  and  that  he  would  therefore  be  a  party  respondent  to  an  appeal 
taken  by  another  party,  and  that  he  had  the  undoubted  right  to  take  and 
prosecute  an  appeal  as  guardian  and  that  his  duties  and  office  continued 
until  the  final  determination,  of  amy  appeal  from  the  Surrogate's  decree. 
Present  §  2755,  is  to  the  same  effect  in  this  context,  "  each  party  who  has 
appeared  in  the  special  proceeding  in  the  Sui-rogate's  Court  muM  be  made  a 
party  to  the  appeal." 

§  131.  The  position  of  the  special  guardian. — The  special  guardian  as  a 
party  to  the  proceeding  is  answerable  to  the  court  as  well  .as  to  the  infant;^ 
he  is  an  officer  of  the  court  and  he  must  report  to  the  court  his  performance 
of  the  duties  imposed  upon  him  by  virtue  of  his  appointment.    See,  e.  g., 
form  of  report  required  in  New  York  county  in  probate  cases. 

Title. 

Venue. 

being  duly  sworn,  says  that  he  is  a  counselor  at 
law;  that  since  his  appointment  as  special  guardian  hereip,  he 
has  to  the  best  of  his  ability  made  himself  acquainted  with 
the  rights  of  his  ward  ,  and  that  he  has  taken  all  the  steps  nec- 
essary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge and  as  he  believes;  that  he  has  examined  into  the  circum- 
stances of  the  case,  the  instrument  offered  for  probate,  the 
petition  and  other  papers  herein;  that  he  has  attended  on  the 
return  of  the  citation  and  examined  the  testimony  given  by 
the  subscribing  witnesses. 


and  that  he  has  found  no  objections  to  the  probate  of  said 
instrument,  aiiS  that  it  appears  to  be  for  the  best  interest  of 
his  ward    that  the  same  should  be  admitted  to  probate. 
Sworn  to  before  me  this  ) 
day  of  19      J 

>  Special  Guardian. 

Assistant  to  the  Surrogate, 

New  York  County. 

■  This  report  should  give  a  full  account  of  the  matters  in  his  charge,  and 
where  he  is  appointed  upon  an  accounting  or.  any  proceeding  involving  the 
examination  of  papers  or  the  performance  of  specific  acts,  his  report  should 
contain  a  specific  statement  in  regard  to  such  examination  and*  his  con- 
clusions as  to  the  rights  of  his  infant  ad  litem.  Estate  of  Wadsworth,  24 
N.  Y.  St.  Rep.  416.  He  is  more  than  an  attorney.  He  is  a  sort  of  trustee 
ad  litem.  Hence  he  must  err  on  the  side  of  caution,  e.  g.,  on  an  accounting, 
while  he  should  not  lightly  increase  the  cost  of  the  proceeding  by  meticu- 
lous objection,  yet  if  he  is  in  doubt  he  should  put  questionable  items  in 
issue,  if  they  affect  the  infant's  share,  regardless  of  the  desire  of  adult 
parties  to  accelerate  a  decree.  The  Referee  or  Surrogal^e  can  always 
overrule  his  objections,  but  his  affidavit  of  qualification  is  a  sort  of  bond 
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or  undertaking  of  responsibility.  See  Matter  of  Parr,  45  Misc.  564; 
Edsall  V.  Vandemark,  39  Barb.  589.  The  rule  stated  in  the  Parr  case 
should  be  amended  by  adding  the  words  used  above  "if  the  infant's  share 
be  affected."  He  must  not  act  as  stalking  horse  for  adult  parties  appre- 
hensive of  costs  "taxed  personally."  So,  again,  in  probate,  he  may  safely 
contest  a  will  even  though  it  has  a  clause  recalling  bequests  to  a  benefi- 
ciary contesting  the  same.  Such  a  provision  will  not  be  enforced  against 
an  infant.  It  would  be  against  pubUc  poUcy.  Bryant  v.  Thompson,  59 
Hun,  545. 

The  Surrogate's  decree  will  only  be  made  upon  all  the  papers  and  (in 
the  absence  of  mistake)  it  may  be  said  as  a  general  rule  that  there  is  no 
default  as  to  infants  in  a  Surrogate's  Court,  and  that  no  decree  will  usually 
be  made  affecting  an  infant  party,  except  upon  prima  fade  proof  that  that 
infant's  interests  have  been  conserved.  See,  e.  g.,  Rule  XI  in  New  York 
county. 

Under  the  head  of  stenographers'  fees,  ante,  it  is  noted  that  special 
guardians  may  acquiesce  in  but  should  not  consent  to  stipulations  as  to 
fees  on  references.  The  compensation  of  guardians  ad  litem  is  discussed 
under  the  topic  Costs  and  Allowances,  post. 

§  132.  Adult  parties — ^Necessary  and  proper  parties. — There  are  no 
peculiar  rules  covering  adult  parties  as  such,  in  Surrogates'  Courts,  but 
it  is  proper  to  observe  that  in  such  courts  all  parties  whether  infant  or 
adult  fall  under  two  designations,  those  who  must  be  and  those  who  may 
become  parties  to  a  proceeding,  i.  e.,  necessary,  and  proper  parties.  Neces- 
sary parties  in  Surrogates'  Courts  are  those  whom  the  statute  authorizes 
to.  initiate  a  proceeding,  or  requires  to  be  cited  by  the  one  initiating  the 
proceeding.  Reference  must  be  had  to  the  discussion  of  the  various  pro- 
ceedings, q.  v.;  but  an  illustration  is  not  here  amiss.  Upon  a  proceeding  to 
probate  a  will  the  statute,  to  which  reference  must  always  be  made,  pro- 
vides in  part  (Code  Civ.  Proc,  §  2609),  that  any  person  designated  in  the 
will  as  executor,  devisee,  or  legatee,  testamentary  trustee  or  guardian,  or 
"any  other  person  interested  in  the  estate,"  or  a  creditor  of  the  decedent, 
may  petition  for  its  probate.  That  is,  any  person  falling  within  any  one  of 
tljie  foregoing  designations  may  become  the  petitioner,  or  proponent.  The 
persons  who  must  be  cited  upon  such  petition  are,  if  the  will  relates,  for  ex- 
ample, to  both  real  and  personal  property  "the  husband,  or  wife,  if  any, 
and  all  the  heirs,  and  all  the  next  of  kin  of  the  testator."  See  Code  Civ. 
Proc,  §  2610  as  to  other  parties.  The  first  noticeable  point  is  that  "nec- 
essary" parties  often,,  if  this  example  be  a  proper  criterion,  are  designated 
by  a  general  term  as  members  of  a  class,  as  creditors,  heirs,  next  of  kin, 
"persons  interested,"  legatees  and  devisees.  These  terms  must  be  clearly 
understood  at  the  outset.  Some  of  them  the  Code  itself  defines.  Thus, 
"the  expression  'persons  interested'  where  it  is  used  in  connection  with  an 
estate,  or  a  fund,  includes  every  person  entitled,  either  absolutely  or  con- 
tingently, to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as 
husband,  wife,  legatee,  next  of  kin,  heir,, devisee,  assignee,  grantee,  or  other- 
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wise,  except  as  a  creditor."  Code  Civ.  Proc,  §  2768,  subd.  11.  See  Matter 
of  Brown,  60  Misc.  628.  So  also  "next  of  kin"  is  defined  as  including  "all 
those  entitled  under  the  provisions  of  law  relating  to  the  distribution  of 
personal  property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a  surviving 
husband  or  wife."  Id.,  subd.  12.  But  even  these  definitions  are  not  suSi- 
cient  of  themselves  without  further  reference.  An  examination  of  the 
authorities  covering  each  class  will  be  of  great  assistance. 

It  is  held  that  when  the  statute  requires  that  "next  of  kin"  be  cited 
they  must  be  cited  although  they  may  have  assigned  their  interests  or  exe- 
cuted releases  to  the  estate.  Matter  of  Joslin,  74  Misc.  332,  citing  Matter 
of  Wood,  38  Misc.  64;  Matter  of  Walton,  38  Misc.  723.  The  Surrogate  in 
the  Wood  case  merely  held  that  the  terms  of  then  §  2728,  differentiating 
between  "creditors",  who  need  not  be  cited  if  their  claims  were  paid,  and 
"next  of  kin",  as  to  whom  the  section  makes  no  limitation  of  continuing 
interest,  required  their  being  cited.  This  differentiation  is  preserved  in 
§2730. 

i  §  133.  Heirs. — The  word  heirs  is  intended  to  include  those  persons  in 
whom  the  title  to  real  property  vests  upon  the  death  of  another  person 
called  the  ancestor:  (heirs  are  the  persons  related  to  one  by  blood,  who  would 
take  his  real  estate  if  he  died  intestate),  and  the  word  embraces  no  one 
not  thus  related.  Tilman  v.  Davis,  95  N.  Y.  17,  24.  Nemo  est  teres  I'i- 
ventis.  An  heir  acquires  property  not  by  his  own  act  (so  one  who  willfully 
murders  his  decedent  forfeits  his  rights  as  heir  ipso  facto.  Riggs  v.  Palmer, 
115  N.  Y.  506),  nor  by  the  act  of  the  ancestor  (for  he  would  in  such  event 
take  not  as  an  heir  but  as  an  assignee,  that  is,  by  purchase),  but  by  opera- 
tion of  the  law,  which  in  this  State  sets  forth  in  the  Statute  of  Descents 
[Decedent  Estate  Law,  Article  III],  the  persons  or  classes  of  persons  on 
whom  upon  the  death  of  an  owner  of  property,  the  inheritance  would  be 
casti 

These  persons  are  thus  designated: 

1.  Lineal  descendants. 

2.  Father. 

3.  Mother. 

4.  Collateral  relatives. 

This  may  be  summarized  by  saying  that  heirs-at-law  are  either  lineal 
or' collateral. 

§  133a.  Children.— Among  lineal  heirs  must  now  be  reckoned:  First, 
adopted  children;  and  second,  illegitimates,  duly  legitimatized,  or  if  not, 
inheriting  (from  mother)  in  default  of  lawful  issue. 

I.  Adopted  children.    (See  post,  Adoption,  for  full  discussion.) 

The  person  adopted  takes  the  name  of  -the  foster  parent,  .Aiid  the  two 
henceforth'  shall:  sustain  towards  each  other  the  legal  relation  of  parent 
and  child,  and  have  all  the  rights  and  be  subject  to  all  the  duties  of  that 
relation,  including  the  right  of  inheritance.  (See  Domestic  Relations  Law, 
chap.  19,  Laws  1909,  am'd  L.  1915,  c.  352.) 
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An  adopted  child  is  one  "duly  adopted,"  pursuant  to  the  statute,  dis- 
cussed, Tpost. 

II.  Illegitimate  children  in  default  of  lawful  issue  [Laws,  1855,  chap.  547, 
IV  Rev.  Stat.  (8th  ed.)  2468].    See  Descent  and  Distribution,  post. 

Illegitimate  means  "begotten  and  born  out  of  lawful  wedlock."  Miller 
V.  Miller,  18  Hun,  507;  Bollerman  v.  Blake,  11  Wkly.  Dig.  555. 

"§  1.  Illegitimate  children,  in  default  of  lawful  issue,  may  inherit  real 
and  personal  property  from  their  mother  as  if  legitimate;  but  nothing  in 
this  act  shall  affect  any  right  or  title  in  or  to  any  real  or  personal  property 
already  vested  in  the  lawful  heirs  of  any  person  heretofore  deceased."  In 
Ferris  v.  Pub.  Admin'r,  3  Bradf.  249,  held,  "not  to  affect  right  to  admin- 
ister" of  next  of  kin.  The  first  act  in  this  State  making  legitimate  the 
illegitimate  children  of  parents  who  married  after  the  birth  of  such  ille- 
gitimate children,  was  chap.  531,  Laws  of  1895,  which  act  legitimatized 
all  illegitimate  children  whose  parents  had  before  that  time,  or  might 
thereafter,  intermarry.  This  act  provided  that  vested  interests  or  estates 
should  not  be  divested  or  affected  by  that  act. 

It  continued  in  force  until  it  was  repealed  by  the  Domestic  Relations 
Law  (chap.  272,  Laws  of  1896,  now  chap.  19,  Laws  1909),  §  18  of  which 
declared  that  "an  illegitimate  child  whose  parents  have  heretofore  in- 
termarried, or  shall  hereafter  intermarry,  shall  thereby  become  legitunate 
and  shall  be  considered  legitimate  for  all  purposes,  entitled  to  all  the  rights 
and  privileges  of  a  legitimate  child;  but  an  estate  or  interest  vested  before 
the  marriage  of  the  parents  of  such  child  shall  not  be  divested  or  affected 
by  reason  of  such  child  being  legitimatized,"  Section  18  of  the  Domestic 
Relations  Law  was  amended  by  chap.  725,  Laws  of  1899,  the  amendment 
protecting  trusts  created  at  the  time  of  the  remarriage,  as  well  as  estates 
or  interests  then  vested.    Matter  of  Barringer,  29  Misc.  457,  459. 

The  act  of  1895,  and  that  of  1896  are  retroactive,  so  far  as  they  change 
the  status  of  illegitimates  born  before  the  acts  in  question  went  into  effect. . 
But  while  aU  such  previous  illegitimates  are  from  May  3,  1895,  to  be  re- 
garded as  legitimates,  with  full  capacity  to  take  by  descent  or  under  the 
Statute  of  Distributions,  the  Legislature  did  not  intend  by  such  legitima- 
tion to  divest  interests  vested  before  the  act  of  1895,  or  during  the  ille- 
gitimacy of  any  child  who  may  be  under  either  of  the  acts  restored  by  them 
to  a  state  of  legitimacy.  Both  the  act  of  1895  and  that  of  1896  contain 
clg-uses  which,  in  terms,  purport  to  save  interests  vested  in  the  one  case  at 
the  passage  of  the  act,  and  in  the  other  at  the  time  of  the  intermarriage  of 
the  illegitimate's  parent.  Ibid.  Where  there  is  lawful  issue,  illegitimates 
(unless  legally  adopted)  are  not  entitled  to  citation.  Matter  of  Losee,  119 
App.  Div.  107,  aff'g  46  Misc.  363. 

We  note  that  a  " child "  is  not  to  be  precluded,  if  an  "heir"  imder  the 
statute,  from  its  inheritance  by  the  alienism  of  the  ancestor.  See  Cons. 
Dec.  Est.  Law,  §  95. 

So  a  child  "after  born"  or  "post-testamentary,"  has  rights  making  it  at 
times  a  party.    See  post. 
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§  134.  Surrogate  to  determine  status. — It  may  be  said  in  this  connec- 
tion that  should  any  uncertainty  exist  as  to  whether  a  certain  party  in  any 
proceeding  in  a  Surrogate's  Court  is  within  this  or  any  class  to  whom  a 
devise  or  bequest  is  made,  that  court  is  competent  to  pass  upon  the  ques- 
tion. Thus,  under  the  new  act,  it- was  held.  Matter  of  Fox,  166  App.  I)iv. 
718,  that,  where  A  petitioned  to  compel  B  to  account  as  trustee,  and  B 
answered  setting  up  a  waiver  and  release,  and  A  replied  that  they  were 
secured  by  fraud,  the  Surrogate  must  pass  on  A's  status,  and  under  §  2510, 
had  power  to  pass  on  this  issue  of  fraud,  citing  Matter  of  Cary,  77  Misc. 
602;  Matter  of  Delgado,  79  id.  590.  The  Surrogate,  accordingly,  may  take 
as  evidence  declarations  as  to  pedigree  to  determine  status  of  one  claiming 
to  be  an  heir,  or  next  of  kin.  Matter  of  Fail,  56  Misc.  217,  citing  Eisenlord 
v.  Clum,  126  N.  Y.  552,  564.  It  certainly  creates  no  occasion  for  appealing 
to  the  equity  jurisdiction  of  the  supreme  or  any  other  court.  See  Grouse  v. 
Wilson,  73  Hun,  353,  356,  where  residuary  estate  was  willed  to  testator's 
"heirs  and  next  of  kin,  in  the  same  proportion  that  is  provided  by  the  laws 
of  the  State  of  New  York  in  cases  of  intestacy,"  citing  Garlock  v.  Vandevort, 
128  N.  Y.  374;  Riggs  v.  Cragg,  89  N.  Y.  480;  In  the  Matter  of  Verplanck, 
91  N.  Y.  439.  If  the  word  "heirs"  is  used  by  a  testator  to  indicate  the 
beneficiaries  of  a  bequest  of  personal  property,  it  will  be  interpreted  as 
equivalent  to  "next  of  Icin,"  the  court  seeking  not  so  much  for  exact 
definitions  as  to  carry  out  the  intention  of  the  testator.  Tilman  v.  Davis, 
95  N.  Y.  17;  Matter  of  Sinzheimer,  5  Dem.  321,  322.  See  post,  "Construc- 
tion of  Wills."  In  the  Matter  of  McGarren,  112  App.  Div.  503,  it  was  held 
that  a  Surrogate,  to  whom  a  woman  petitioned  for  letters  as  "widow," 
could  examine  the  record  of  an  annulment  action,  in  the  supreme  court, 
to  determine  whether  the  decree  therein,  annulling  her  marriage  to  de- 
cedent, and  set  up  in  the  answer  to  the  petition  was  based  on  summons 
duly  served  upon  her.  The  appellate  division  held  that  if  a  judgment 
depends  upon  a  fact  litigated  in  the  action,  the  Surrogate  could  not  ex- 
amine it,  but  is  bound  by  it  so  long  as  it  stands  unreversed.  Hence,  in 
either  event  whether  he  finds  the  decree  valid,  as  duly  entered  or  is  bound 
by  it  as  it  stands,  in  the  case  cited  he  was  bound  to  deny  petitioner's  status 
as  widow. 

But  the  Surrogate  has  no  jurisdiction  to  inquire  into  or  settle  the  rights 
of  heirs-at-law  merely  as  such  in  real  estate  or  its  proceeds,  or  to  divide 
the  proceeds  according  to  the  laws  of  descent.  Matter  of  McKay,  37  Misc. 
590,  and  cases  discussed;  Matter  of  Woodworth,  5  Dem.  156,  160;  Shumway 
V.  Cooper,  16  Barb.  556.  If  an  administrator  receive  such  proceeds  he  will 
not  be  allowed  to  include  them  in  his  account  to  the  Surrogate's  Court. 
Matter  of  McKay,  supra.  Nor  can  he  be  allowed  commissions  thereon. 
Ibid.  Of  course,  in  proceedings  to  sell  decedent's  real  estate  to  pay  debts, 
the  Surrogate's  decree  will  distribute  surplus  to  heirs.  See  post,  under 
§§  2701,  C.  C.  P.  et  seq.  The  foregoing  states  the  rule  prior  to  the  act  of 
1914.  This  has  been  modified  in  Art.  Ill,  tit.  IV,  by  adding  to  the  pur- 
poses for  which  real  property  may  be  sold,  and  proceeds  distributed  the 
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following  §  2703,  subd.  6:  "For  the  payment  and  distribution  of  their 
respective  shares  to  the  parties  entitled  thereto,  where  any  or  all  of  said 
parties  are  infants,  proven  or  adjudged  incompetents,  absentees,  or  per- 
sons unknown,  whenever  in  his  discretion  the  Surrogate  may  so  direct." 

§  135.  Survivors)iip. — A  party  may  assert  a  right  based  on  survivor- 
ship. Into  this  the  Surrogate  may  inquire  as  survivorship  is  an  issuable 
fact,  to  be  proved  by  the  one  asserting  it.  Circumstantial  evidence  is  ad- 
missible. The  issue  may  be  referred.  See  Matter  of  Laffargue,  142  App. 
Div.  426,  aff'd  202  N.  Y.  614,  modifying  Fowler,  Surr.,  N.  Y.  L.  J.,  Febru- 
ary 9,  1912,  and  see  opinion  of  Fowler,  and  see  generally.  Matter  of  Lett, 
65  Misc.  425;  Matter  of  Wells,  113  N-.  Y.  396;  St.  John  v.  Andrews  Institute, 
104  App.  Div.  460,  and  s.  c,  191  N.  Y.  254,  275;  Newell  v.  Nichols,  12 
Hun,  604;  75  N.  Y.  78;  Y.  W.  C.  A.  v.  French,  187  N.  Y.  401. 

§  136.  Next  of  kin. — The  Code  definition  has  been  given  in  full  in 
§  132,  supra.  By  its  terms  reference  is  necessary  to  the  Statute  of  Distri- 
bution which  governs  every  case.  [See  Decedent  Estates  Law,  article  III, 
and  see  post,  under  "Administration"  and  "Distribution  of  Estate."  The 
proper  primary  significance  of  the  words  is  "those  related  by  blood  who 
would  take  personal  estate  of  one  who  dies  intestate."  Tilman  v.  Dams, 
95  N.  Y.  17,  25.]  For  "party"  purposes  the  meaning  set  forth  in  the 
statute  governs,  not  the  various  definitions  by  the  courts  of  the  term  as 
used  by  testators  or  draftsmen  of  wills.  For,  in  wills,  and  so  in  the  cases 
the  term  "next  of  kin"  is  unfortunately  not  used  with  exactness.  "It 
has  been  considerably  discussed  whether  these  words  used  simpliciter, 
mean  the  nearest  blood  relations,  or  mean  the  next  of  kin  according  to 
the  Statute  of  Distribution,  including  those  claiming  per  stirpes  or  by 
representation."  Church,  Ch.  J.,  in  Murdoch  v.  Ward,  67  N.  Y.  387,  389. 
The  latter  has  been  held  to  be  the  correct  meaning.  Slosson  v.  Lync\  28 
How.  Prac.  R.  417.  The  English  rule  was  different  {Fettiplace  v.  Gorges, 
1  Ves.  Jr.  46)  i.  e.,  that  the  husband  succeeds  to  the  wife's  personal  estate 
as  her  next  of  kin.  Conomenting  on  this  Chancellor  Kent  says:  "It  would 
seem  to  be  more  proper  to  say  that  he  takes  under  the  statute  of  distribu- 
tion as  husband,  with  a  right  in  that  capacity  to  administer  for  his  own 
benefit."  2  Kent's  Com.  136,  and  see  cases  cited.  It  ought  to  mean 
"nearest  of  kin,"  but  that  idea  is  expressed  by  sajdng  "next  of  Idn  in  equal 
degree,"  so  that  the  practitioner  must  not  be  unprepared  to  find  that  by 
next  of  kin  is  often  included  more  than  one  degree  of  relationship  such  as 
brothers  and  sisters,  together  with  children  of  a  deceased  brother  or  sister, 
included  by  "representation."  See  Dec.  Est.  Law,  §  98.  See  Matter  of 
Healy,  27  Misc.  352.  "Next  of  kin"  standing  alone  never  means  heirs-at- 
law  {N.  Y.  L.  I.  &  Trust  Co.  v.  Hoyt,  161  N.  Y.  1,  9),  though  "heirs"  has 
sometimes  been  held  to  be  equivalent  to  "next  of  kin."  .Armstrong  v. 
Galusha,  43  App.  Div.  248,  256,  citing  Tilman  v.  Davis,  95  N.  Y.  17. 

For  purposes  of  citation,  and  of  making  them  parties  to  proceedings, 
the  nearest  of  kin  are  to  be  ascertained. 

§  137.  Husband  or  wife. — A  surviving  husband  or  wife  is  not  within 
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this  designation.  Section  2768,  subd.  12,  Bouv.  Diet.  sub.  "Next  of  Kin"; 
Redfield  on  Wills,  78,  §  13,  vol.  2;  2  Kent's  Com.  136;  Murdoch  v.  Ward, 
67  N.  Y.  387,  389;  PlcM  v.  Mickle,  137  id.  106;  Luce  v.  Dunham,  69  id.  36; 
Matter  of  Devoe,  66  App.  Div.  1,  6,  aff'd  171  N.  Y.  281.  See  Nester  v. 
Nester,  68  Misc.  207,  228.  The  will  may,  however,  clearly  set  out  an 
intent  to  include  such  survivor  in  such  category.  Ibid,  and  Keteltas  v. 
Keteltas,  72  N.  Y.  312;  Tillman  v.  Davis,  95  N.  Y.  17.    It  includes  only 

1.  Children  and  their  descendants. 

2.  Father. 

3.  Mother  and  brothers  and  sisters  and  the  legal  representatives  of  de- 
ceased brothers  or  sisters. 

4.  Collateral  relatives. 

But  such  husband  or  wife  should  be  cited  in  the  proceeding  for,  the 
Statute  of  Distribution  makes  them  distributees  in  certain  cases.  [See 
§  144,  below.] 

In  construing  a  will,  the  same  rule  holds,  unless  the  testator's  intent  be 
clear  to  include  the  husband  or  wife  in  the  term  next  of  kin.  Murdoch  v. 
Ward,  67  N.  Y.  387,  distinguishing  Merchants'  Ins.  Co.  v.  Hinman,  15 
How.  Pr.  182;  4  Abb.  Pr.  313;  Knicherbacker  v.  Seymour,  46  Barb.  198; 
Dewey  v.  Goodenough,  56  id.  54;  Luce  v.  Dunham,  69  N.  Y.  36;  Keteltas  v. 
Keteltas,  72  id.  312;  Tillman  v.  Davis,  95  id.  17;  Matter  of  Devoe,  111  id. 
281;  63  N.  E.  Rep.  1102;  Hannin  v.  Osgood,  1  Redf.  409,  417;  Snider  v. 
Snider,  11  App.  Div.  171;  42  N.  Y.  Supp.  613;  U.  S.  Trust  Co.  v.  Miller, 
57  Misc.  500;  Matter  of  Schnitzler,  61  Misc.  218. 

§  138.  Divorced  husband  and  wife. — As  a  husband,  on  the  dissolution 
of  the  marriage,  at  the  suit  of  his  wife,  has  no  interest  in  her  property,  he 
is  not  a  necessary  party  to  a  Surrogate's  proceeding  touching  the  adminis- 
tration of  her  separate  estate;  but  where  the  dissolution  was  at  the  suit 
of  the  husband,  his  rights,  and  interests  in  her  property  are  not  impaired; 
and,  therefore,  he  may  be  a  necessary  party  in  such  a  proceeding.  More- 
over, in  the  latter  case,  the  wife,  however  innocent,  is  not  entitled  to  a 
distributive  share  in  the  husband's  personalty,  and  consequently  need 
not  be  cited  in  a  proceeding  touching  his  will  or  estate.  Matter  of  Ensigri^ 
103  N.  Y.  284,  and  Code,  §§  1759,  1760. 

But,  the  words  "next  of  kin"  in  a  will  do  not  include  a  wife,  if  merely 
followed  by  a  reference  to  the  intestate  succession  laws.  PJatt  v.  Mickle, 
137  N.  Y.  106;  50  St.  Rep.  91;  Matter  of  Devoe,  supra. 

§  139.  How  ascertained. — The  statute  provides  in  subdivision  5:  "In 
case  there  is  no  widow,  no  children  and  no  representatives  of  a  child,  then 
the  whole  surplus  shall  be  distributed  to  the  next  of  kin,  in  equal  degree 
to  the  deceased  and  their  legal  representatives."  Who  are  the  "next  of 
kin  in  equal  degree"  to  the  deceased  is  to  be  decided  by  the  rule  of  the 
ecclesiastical  law,  which  has  always  controlled  in  such  matters,  as  a  part 
of  the  common  law.    Sweezy  v.  Willis,  1  Bradf .  495^97. 

Consanguinity  is*  the  connection  or  relation  of  persons  descended  from 
the  stock  or  common  ancestor.    Lineal  consanguinity  is  reckoned  in  the 
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same  way  in  the  canon  and  common  law,  the  rule  being:  to  begin  at  the 
common  ancestor,  and  reckon  downwards,  and  in  whatever  degree  the  two 
persons,  or  the  most  remote  of  them,  is  distant  from  the  common  ancestor, 
that  is  the  degree  in  which  they  are  related  to  each  other.  The  civil  law, 
on  the  other  hand,  computes,  by  counting  upwards  from  either  of  the  per- 
sons related,  to  the  common  ancestor,  and  then  downwards  again  to  the 
other,  reckoning  a  degree  to  each  person,  both  ascending  and  descending. 
In  other  words,  the  former  start  from  the  ancestor,  the  latter  from  the  in- 
testate, in  computing  the  degree  of  consanguinity.  The  spiritual  courts 
adopted  the  rule  of  the  civil  law  in  reckoning  propinquity  of  degree  (Bl. 
Com.  II,  chap.  32;  Co.  Litt.  23;  Williams  on  Exrs.  344  et  seq.)  and  while 
the  Statute  of  Distribution  altered  in  several  particulars  the  mode  of 
distribution  consequent  upon  the  computation  of  the  civil  law,  neverthe- 
less when  the  statute  directs  distribution  to  the  next  of  kin,  the  rule  of  the 
civil  law  prevails  for  the  purpose  of  reckoning  propinquity  of  consanguinity. 
See  Sweezy  v.  Willis,  supra;  Hurtin  v.  Proal,  3  Bradf.  414,  419.  See  opin- 
ion of  Surrogate.  Under  Distributioi^,  post,  the  matter  is  elaborated ;  but 
it  is  pertinent  here,  in  view  of  the  importance  of  concluding  all  necessary 
parties  by  actual  citation.  Thus,  the  accompanying  diagrams  show:  I.  By 
either  common  or  civil  law,  the  grandfather  in  I  is  two  degrees  removed 
from  the  intestate.  In  II,  reckoning  by  the  civil  law,  the  intestate  and 
aunt  are  three  degrees  apart,  reckoning  one  degree,  ascending,  to  the 
mother,  two,  still  ascending  to  the  grandfather,  and  three,  descending  to 
the  aunt.  By  the  common  law,  the  most  remote  from  the  common  ancestor 
is  the  intestate,  who  is  therefore  two  degrees  only  removed  from  the  aunt. 
The  importance  of  this  is  great,  as  under  the  common  law  aunt  or  grand- 
father are  within  the  same  degree  of  nearness,  while  under  the  civil  law  the 
aunt  is  one  degree  further  removed,  which  is  very  important  when  ques- 
tions of  rights  to  administration,  or  to  a  distributive  share,  are  concerned. 

Grandfather  Grandfather 


Mother  Mother  Mother's  sister, 

i.  e.,  aunt 


Intestate  Intestate 

I  II 

The  words  "next  of  kin"  may  be  extended  by  judicial  construction. 
Thus  when  a  statute  gave  a  creditor  who  had  neglected  to  present  his 
claims  right  to  recover  the  same  of  the  "next  of  kin  of  the  deceased  to 
whom  any  assets  shall  have  been  paid  or  distributed"  it  was  held  that  it 
was  not  used  in  its  strict  sense,  but  included  every  relation  of  the  deceased 
to  whom  any  assets  had  been  paid.  Merchants'  Inswan.ce  Co.  v.  Hinman 
et  al.,  15  How.  Prac.  R.  182. 
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§  140.  Persons  interested, — In  addition  to  the  definition  in  §  2768 
(quoted  above)  of  this  phrase,  there  are  several  adjudications  as  to  who  isj 
and  who  is  not  a  person  interested  in  the  sense  of  the  statute.  Thus  lega-? 
tees  of  a  deceased  legatee  of  a  testator  have  been  held  to  be  "persons  inter- 
ested" in  that  testator's  estate.  Fisher  v.  Banta,  66  N.  Y.  468, 481.  So  also 
a  residuary  legatee  under  the  wUl  of  a  nephew  of  an  intestate.  Matter  of 
Prout,  52  Hun,  109.  A  debtor  to  an  estate  is  not  a  person  interested  in  it 
within  the  meaning  of  the  statute.  Estate  of  Berney,  2  McCarthy,'  455. 
One  to  whom  a  share  in  a  trust  legacy  has  been  assigned  has  been  held  to 
come  under  subd.  11.  In  re  Rogers's  Estate,  16  N.  Y.  Supp.  197.  Where 
the  Code  provides  that  a, "person  interested"  may  "object  to  an  appoint- 
ment or  may  apply  for  an  inventory,  an  account  or  increased  security,  an 
allegation  of  his  interest  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  he  has  been  excluded  by  a  judgment,  decree,  or  other 
final  determination,  and  no  appeal  therefrom  is  pending."  Code  Civ. 
Proc,  §2768,  subd.  11;  Bonfanti  v.  Deguerre,  S  Bradf.  429.  The  sworn 
statement  of  interest  gives  the  person  making  it  a  prima  fade  standing. 
The  Surrogate  by  virtue  of  his  power  to  pass  on  "status"  may  require 
further  proof  of  interest  if  the  claim  is  disputed.  But,  in  the  case  just 
cited,  where  an  administrator  with  a  will  annexed,  being  called  upon  to 
account,  claimed  that  the  petitioner  had  assigned  all  his  rights  in  the 
estate,  the  Surrogate  held  that  if  the  interest  was  sworn  to,  and  the  denial 
of  such  interest  raised  an  issue,  such  as  the  vaUdity  of  the  assignment,  which 
was  beyond  the  Surrogate's  jurisdiction  to  try,  the  Surrogate  would  not 
try  it,  and  would  entertain  the  petition  on  the  prima  fade  standing  of  the 
petitioner.  See  also  Matter  of  Clute,  37  Misc.  710,  714;  Matter  of  Randall, 
152  N.  Y.  508.  If,  in  answer  to  one  petitioning  for  relief,  a  release  is  al- 
leged or  produced  of  all  petitioner's, rights  in  the  estate,  it  is  conclusive  on 
the  Surrogate,  and  bars  the  petitioner  until  set  aside  in  a  court  having 
jurisdiction.  Matter  of  Wagner,  119  N.  Y.  28;  Matter  of  U.  S.  Trust  Co., 
175  N.  Y.  304,  aff'g  80  App.  Div.  77  (opinion  of  Hatch,  J.).  If  a  question 
as  to  a  person's  interest  in  a  proceeding  is  raised  the  Surrogate  will  deter- 
mine the  disputed  point  unless  it  raises  an  issue  he  is  without  jurisdiction 
to  try,  such  as  the  validity  of  an  assignment  of  interest.  Ibid.  But  he 
may  decide  whether,  as  a  matter  of  fact,  an  assignment  was  made.  Ibid.; 
Matter  of  Gds,  27  Misc.  490.  In  that  event  (see  Bonfanti  v.  Deguerre, 
supra),  the  application  will  be  rejected  if  the  lack  of  interest  appear  on  the 
face  of  the  petition  {Woodruff  v.  Woodruff,  3  Dem.  505,  and  Matter  of  De 
Pierris,  79  Hun,  279);  but  not  if  alleged  by  the  respondent,  or  party  re- 
quired to  be  cited,  and  the  verified  allegation  of  petitioner  gives  him  a 
prima  fade  standing  (Bonfanti  v.  Deguerre,  supra);  but  the  words  "person 
interested"  may  be  limited  by  the  context  in  which  they  are  found.  Thus 
in  §  2653a  of  the  Code  reMing  to  an  action  to  determine  the  "validity"  of 
a  will,  under  which  the  proofs  were  limited  to  the  factum  of  the  will,  the 
words  used  are  "  any  person  interested  in  a  will  or  codicil  oifered  for  pro- 
bate."   This  has  been  held  not  to  include  anyone  who  does  not  take  under 
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the  will,  not  even  a  child.  Lewis  v.  Cook,  150  N.  Y.  163;  Whitney  v. 
Brittm,  16  App.  Div.  457. 

The  right  formerly  given  by  §  2472a  to  ascertain  title  to  a  legacy  or  share 
is  said  by  the  revisers  to  be  "substantially"  in  §  2510.  The  former  right 
was  in  order  to  the  making  of  a  decree  on  "accounting"  or  "payment  of  a 
legacy."  To  whom  should  payment  be  made?  To  decide  that  the  Surro- 
gate was  given  this  new  power.  Section  2510  has  no  similar  power,  in 
special  connection  with  these  two  proceedings,  but  its  first  paragraph  is 
ample  to  cover  the  exercise  of  the  power  in  order  to  pass  on  status  and  to 
administer  justice.  I  am  of  opinion  the  new  section  was  intended  to  ob- 
viate the  situation  arising  in  the  Bonfanti  and  other  cases  just  discussed. 

§  141.  Creditors. — Creditors  are  often  necessary  parties  to  proceedings 
and  their  interest  as  such  is  alleged  and  proved  substantially  as  is  that  of 
"persons  interested"  although  the  Code  distinctly  excludes  creditors  from 
the  definition  of  "persons  interested."  Code  Civ.  Proc,  §  2768,  subd.  11. 
But  see  Rafferty  v.  Scott,  4  App.  Div.  429;  Wever  v.  Marvin,  14  Barb.  376; 
Burwell  v.  Shaw,  2  Bradf.  322;  Thomson  v.  Thomson,  1  Bradf.  24;  Cot- 
terell  v.  Brock,  1  Bradf.  148;  cf.  Matter  of  Stevenson,  77  Hun,  203.  See 
Gove  V.  Harris,  4  Dem.  293,  where  Rollins,  Surr.,  says:  "I  have  repeatedly 
held,  in  applications  by  persons  claiming  to  be  creditors,  for  orders  direct- 
ing the  filing  of  inventories  or  accounts,  that  a  mere  allegation  that  such 
apphcants  were  'creditors'  would  entitle  them  to  the  relief  asked,  unless 
that  allegation  were  denied,  but  that  in  the  event  of  such  denial,  the  ap- 
pKcant  should  be  required  to  set  forth  facts  which  if  undisputed  would 
show  that  his  claim  to  be  a  creditor  was  well  founded.  It  seems  to  me  that 
the  practice  should  be  the  same  in  a  proceeding  like  the  present"  (which 
was  an  application  for  subpoena  commanding  production  of  will,  with  a 
view  to  propoimding  same  for  probate).  "The  petitioner's  claim  to  be  a 
creditor  is  here  denied.  Before  his  right  to  further  prosecute  the  proceed- 
ing is  recognized  he  must  make  a  more  definite  statement  of  the  nature  of 
his  claim  by  setting  forth  the  facts  upon  which  it  is  founded,"  citing  Crea- 
mer V.  Waller,  2  Dem.  351.    Cf.  Greene  v.  Day,  1  Dem.  45. 

Creditors  may  be  petitioners  or  respondents  as  the  case  may  be.  The 
statute  must  control  every  case.  Thus,  the  statute  permits  a  creditor  to 
be  proponent  of  a  will,  but  nowhere  is  there  provision  made  for  his  being 
respondent  on  the  probate.  That  being  the  case,  a  creditor  cannot  come 
in  afterwards  and  move  to  revoke  probate.  Heilman  v.  Jones,  5  Redf .  398, 
400.  The  word  "creditor"  has  a  wide  significance  under  the  Code.  Sec- 
tionL2768,  subd.  3,  after  defining  "debts"  as  including  "every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  money,  could  be  rendered  in  an  action,"  continues  that  "the 
word  'creditor'  includes"  (1)  every  person  having  such  a  claim  or  demand; 
(2)  any  person  having  a  claim  for  expenses  of  administratioh;  or  (3)  any 
person  having  a  claim  for  funeral  expenses.  Formerly  only  one  "having 
such  a  claim  or  demand"  against  the  deceased  was  deemed  a  creditor.  See 
Matter  of  Underhill,  117  N.  Y.  471;  Matter  of  Redjield,  71  Hun,  344,  346; 
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Duncan  v.  Guest,  5  Redf .  440.    The  new  language  extends  it  to  the  two  ad- 
ditional cases  specified. 

It  does  not  mean  a  creditor  of  a  creditor,  or  a  creditor  of  one  of  the 
next  of  kin,  or  of  a  legatee.  The  Surrogate  has  no  power  to  inquire  into 
the  merits  of  such  a  one's  claim. 

On  accountings  creditors  are  a  most  important  class  of  parties.    The 
'.  question  of  their  claims,  and  how  they  may  be  litigated  before  the  Surro- 
gate or  his  referee  is  better  discussed  later  under  §§  2680  and  2681,  making 
out  of  date  the  prior  discussions  of  this  subject. 

Suffice  it  to  merely  assert  here  that  if  a  creditor's  claim  be  allowed,  or 
even  if  it  be  paid,  it  may  be  hti^^ated  on  the  accounting  and  that  on  the 
groimd  of  fraud  or  negligence.  If,  however,  the  claim  be  rejected,  a  short 
statute  runs  (as  formerly  imder  §  1822  now  repealed  and  embodied  in 
§  2681)  and  if  no  action  be  brought,  the  claim  shall  be  tried  and  deter- 
mined upon  the  judicial  settlement. 

Both  creditors,  or  persons  interested  in  an  estate,  may,  under  proper. 
circumstances  and  although  not  cited,  appear  {Marline's  Estate,  11  Abb. 
N.  C.  50.  Thus  creditors  whose  claims  are  not  barred  by  the  statute  of 
limitations  may  come  in  and  object  to  claims  which  are  barred,  if  assets 
are  insufficient  to  pay  both,- Master  of  Kendrick,  107  N.  Y.  104)  and  make 
themselves  parties  to  a  given  proceeding,  such  as,  for  example,  a  proceed- 
ing for  judicial  settlement  of  an  executor's  account  initiated  by  an  executor 
under  §  2729.  Nor  is  this  right  lost  by  omitting  to  present  creditor's  claim 
pursuant  to  executor's  notice.  Greene  v.  Day,  1  Dem.  45,  and  see  cases 
chronologically  arranged  in  decision.  But,  it  seems,  they  can  appear  only 
"upon  the  hearing."  Estate  of  Wood,  7  N.  Y.  St.  Rep.  721.  See  "  Account- 
ing" for  effect  of  recent  amendments  of  Code. 

§  142.  Devisees  and  legatees. — These  terms  have  strictly  distinct 
meanings.  A  devisee  is  one  who  takes  realty,  and  a  legatee  one  who  takes 
personalty  under  a  will.  See  Weeks  v.  Cornwell,  104  N.  Y.  325,  343,  where 
court  of  appeals  included,  by  reason  of  the  context  and  in  order  to  carry 
out  testator's  intentions,  devisees  under  legatees.  They  are  certainly 
"interested"  in  the  estate,  but  are  not  necessarily  to  be  cited,  although 
they  may  usually  intervene  in  proceedings  in  which  their  interests  are 
involved. 

They  may  propound  the  will  for  probate.  And  a  legatee  named  in  a 
mil  prior  in  date  to  that  ofi^ered  for  probate  may  come  in  and  oppose  pro- 
bate of  the  subsequent  will.  McClellan's  Practice  in  Probate  Courts, 
p.  55,  citing  Matter  of  Will  of  James  Malcolm,  Dayton's  Surr.,  3d  ed.  159. 

§  143.  Assignees. — If  a  devisee  or  legatee  or  creditor  assigns  his  in- 
terest he  loses  his  right  to  be  a  party,  and  while  the  assignee  or  receiver 
of  a  legatee  or  devisee  may  not  always  be  entitled  to  stand  in  his  shoes  and 
become  a  party  to  the  proceedings  at  the  same  stages,  yet  he  is  amply 
protected  by  the  provision  that  he  may  come  in  on  the  distribution,  and 
the  Surrogate  is  empowered  to  decree  payment  to  him  of  his  share,  or  he 
may  even  be  allowed  to  petition  for  an  accounting.    It  has  been  held  that 
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such  an  assignee  should  be  cited  to  attend  the  proceedings  on  account- 
ing and  distribution.    Estate  of  GilUgan,  1  Con.  137. 

In  the  case  cited  the  petitioner  for  the  accounting  was  one  who  had  been 
appointed  receiver  of  the  administrator  called  to  account.  Held,  the  re- 
ceiver was  the  assignee  of  the  administrator's  share  in  his  intestate's  (wife's) 
estate,  and  as  such  entitled  to  petition,  or  to  be  cited,  or  to  intervene, 
citing  Gibbons  v.  Shepard,  2  Dem.  247.  See  also  Matter  of  Kennedy,  143 
App.  Div.  839.  In  Matter  of  Losee,  119  App.  Div.  107,  B  assigned  his  dis- 
tributive share  and  died.  In  a  subsequent  proceeding  it  was  held  (a)  his 
representative  had  no  standing;  (b)  that  as  the  proceeding  was  an  appUca- 
tion  for  letters  involving  question  of  priority  of  right  the  assignee  had  no 
standing,  since  the  validity  of  the  assignment  was  disputed,  and  the  Sur- 
rogate could  not  pass  on  such  an  issue. 

This  is  not  now  the  situation. 

I;  Section  2486,  subd.  6,  requires  the  Surrogate  to  keep  a  book  in  which 
must  be  recorded  all  instruments  .  -  .  assigning,  mortgaging,  charging, 
or  releasing  any  interest  in  any  estate  or  fund. 

II.  Assignees  are  included  in  the  Code  definition  of  "persons  interested," 
"where  it  is  used  in  connection  with  an  estate  or  a  fund."  This  alone 
seems  conclusive. 

III.  The  decree  must  direct  pajTnent  to  persons  "entitled,  according 
to  their  respective  rights."    Section  2735. 

IV.  It  is  conclusive  on  all  parties  "of  whom  jurisdiction  was  obtained" 
and  "  all  persons  deriving  title  from  any  of  them  at  any  time."  Section  2742. 

V.  A  debt  is  assignable  and  a  creditor  can  prosecute  it.  If  his  assignee 
is  to  be  bound  by  the  decree  in  the  proceeding  then  he  has  a  right  to  be  a 
party  thereto. 

VI.  Finally,  §  2510  in  its  general  paragraph  intended  to  give  jurisdiction 
"to  try  and  determine  all  questions,  legal  or  equitable,  arising,"  not  only 
between  any  or  all  of  the  parties  .  .  .  but  "between  any  party  and  any 
other  person  having  any  claim  or  interest  therein,"  who  voluntarily  appears, 
or  is  brought  in  ".  .  .as  to  any  and  all  matters  necessary  to  be  deter- 
mined in  order  to  make  a  full,  equitable  and  complete  disposition  of  the 
matter." 

Thus  all  questions  of  title  to  and  quantum  of  a  legacy  or  distributive  share 
are  now  triable  by  a  Surrogate  who  has  all  legal  and  equitable  powers  neces- 
sary to  the  complete  disposition  of  the  matter,  since  the  enactment  of 
former  §  2472a  of  the  Code,  in  1910,  and  certainly  under  §  2510  which 
supersedes  it. 

So  in  Matter  of  Guck,  N.  Y.  L.  J.,  March  15,  1912,  Ketcham,  Surr.,  held 
a  legatee  entitled,  treating  an  assignment  of  his  interest  as  void  for  usury. 

Attention  must  be  called  to  chap.  692,  Laws  1904,  which  affects  the 
status  of  assignees  of  interests  in  decedents'  estates.  Every  such  transfer 
must  be  in  writing  duly  acknowledged.  Recorded  (a)  if  affecting  per- 
sonalty only,  in  the  Surrogate's  office;  (6)  if  affecting  realty  only,  in  the 
Cpunty  Clerk's  office;  (c)  if  affecting  both,  then  in  both;  (d)  in  special 


148  surrogates'  courts  §  144 

index  under  decedent's  name,  in  special  book.  This  is  now  j'eenacted  a. 
as  §  32,  Personal  Property  Law;  h.  as  §  274,  Real  Property  Law.     i 

§  144.  Interest  of  individuals  not  of  a  class;  surviving  husband  or 
wife. — [See  §§  137  and  138  above].  Persons  may  be  necessary  or  proper 
parties  to  proceedings  in  Surrogates'  Courts,  not  only  beciause  they  belong 
to  one  of  the  classes  just  enimierated,  such  as  heirs,  next  of  kin,  persons 
interested,  creditors,  devisees,  or  legatees,  but  by  reason  of  the  relations 
they  may  sustain  to  the  decedent  or  to  one  already  a  party  to  the  proceed- 
ing, as  a  surviving  husband,  a  widow,  one  named  as  executor,. or  chosen  as 
administrator,  one  who  becomes  surety  for  an  executor,  administrator  or 
trustee,  a  guardian,  a  posthumous  or  illegitimate  child.  A  surviving  hus- 
band or  wife  require  particular  mention  in  this  connection.  By  subd.  12 
of  §  2768,  they  are  bpth  distinctly  excepted  from  the  definition  of  "next  of 
kin."  By  subd.  11,  however,  they  are  declared  to  be  persons  interested. 
Either  may  petition  for  probate,  and  each  is  entitled  to  citation,  being 
named  before  heirs  or  next  of  kin  in  the  sections  relating  to  probate. 

A  widow,  when  entitled  to  be  a  party,  is  so  de  sui  juris,  and  not  as  heir 
or  next  of  kin.  Wright  v.  Trustees  of  M.  E.  Church,  Hoff .  Ch.  202;  Drake  v. 
Pell,  3  Edw.  Ch.  251;  Slosson  v.  Lynch,  43  Barb.  147;  Murdoch  v.  Ward, 
67  N.  Y.  387;  Luce  v.  Dunham,  69  N.  Y.  36.  But  where  the  court  is  satis- 
fied that,  though  those  terms  were  used,  the  testator  intended  to  include 
the  surviving  husband  or  wife,  such  intention  will  be  carried  into  effect. 
Murdoch  v.  Ward,  67  N.  Y.  387;  Betdnger  v.  Chapman,  24  Hun,  15,  18, 
aff'd  88  N.  Y.  487,  and  cases  discussed. 

If  a  wiU  specifies  a  "wife"  of  A  or  B,  it  means  the  then  wife.  If  he  says 
"widow"  it  means  the  wife  surviving  A  or  B.  Meekir  v.  Draffm,  201  N.  Y. 
205,  209. 

If  there  is  nothing  in  the  context  to  show  that  the  widow  was  intended 
to  be  included,  the  words  will  be  given  their  primary  meaning,  iKeteltas  v. 
Keteltas,  72  N.  Y.  312,  316.  See  the  numerous  cases  cited  by  appellant 
therein  on  pp.  313-314.  For  what  is  primary  meaning  see  preceding  sec- 
tions, and  Tilman  v.  Dams,  95  N.  Y.  17,  24,"  whereunder  see  examination 
of  English  decisions  by  Earl,  J.,  on  p.  27],  for  neither  term  is  likely  to  be 
used  by  any  testator  to  designate  persons  who  were  not  related  to  hini 
by  blood.    Id. 

In  the  case  of  statutes  also  the  intention  of  the  Legislature  is  the  thing 
to  be  discovered,  and,  once  known,  words  of  description  may  be  extended 
accordingly  to  include  subjects  to  which  they  are  not  directly  applicable. 
Betsinger  v.  Chapman,  88  N.  Y.  488,  494,  where  object  of  Revised  Statutes 
(p.  2,  chap.  6,  title  5,  §§  9-10)  being  to  give  a  remedy  by  action  against 
executors  and  administrators  to  "any  legatee  or  any  of  the  next  of  kin 
entitled  to  share  in  the  distribution  of  the  estate,"  held,  to  include  widow 
as  a  distributee  imder  the  statute  of  distribution.  The  rights  of  a  sur- 
viving husband  or  wife  and  their  status  as  parties  may  be  materially  af- 
fected by  the  fact  of  a  divorce  formerly  granted  to  or  from  the  decedent. 
(See  §  138,  above.)    The  Code  provides  (§  1759,  subd.  3,  as  amended  by 
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chap.  891,  Laws  of  1895),  "If  when  final  judgment  is  rendered,  dissolving 
the  marriage,  the  plaintiff — ^which  under  this  section  is  the  wife — is  the 
owner  of  any  real  property;  or  has,  in  her  possession,  or  under  her  con- 
trol, any  personal  property,  or  thing  in  action,  which  was  left  with  her 
by  the  defendant,  or  acquired  by  her  own  industry,  or  given  to  her  by 
bequest  or  otherwise;  or  if  she  is  or  may  thereafter  become  entitled  to 
any  property  by  the  decease  of  a  relative  intestate,  the  defendant  shall 
not  have  any  interest  therein,  absolute  or  contingent,  before  or  after  her 
death.  4.  Where  final  judgment  is  rendered  dissolving  the  marriage,  the 
plaintiff's  inchoate  right  of  dower,  in  any  real  property,  of  which  the 
defendant  then  is  or  was  theretofore  seized,  is  not  affected  by  the  judg- 
ment." 

And  per  contra  %  1760  (action  brought  by  husband),  provides,  subd.  2: 
"A  judgment  dissolving  the  marriage  does  not  impair  or  otherwise  affect, 
the  plaintiff's  rights  and  interests,  in  and  to  any  real  or  personal  property 
which  the  defendant  owns  or  possesses,  when  the  judgment  is  rendered." 

Subd.  3.  "Where  judgment  is  rendered  dissolving  the  marriage,  the  de- 
fendant (i.  e.,  the  wife)  is  not  entitled  to  dower  in  any  of  the  plaintiff's 
real  property,  or  to  a  distributive  share  in  his  real  property."  The  rights  , 
of  a  surviving  husband  or  wife  who  was  divorced  may  also  be  affected  by 
the  guilt  or  innocence  of  the  survivor.  Thus  a  woman  divorced  from  de- 
cedent for  her  adultery  is,  under  the  provisions  of  the  Code  just  quoted, 
not  entitled  to  dower,  nor  to  a  distributive  share.  '  If  she  had  obtained 
the  divorce,  however,  from  decedent  for  his  guilt,  her  dower  rights  are 
not  divested  from  real  property  owned  by  him  at  or  prior  to  the  judgment 
of  divorce. 

But  the  divorce,  whether  in  her  favor,  or  against  her,  disentitles  her  to 
administer  upon  his  estate,  for  she  is  not  his  widow  in  the  eyes  of  the  law, 
as  well  as  to  any  distributive  share  in  his  personal  estate,  since  her  rights 
quoad  hoc  were  determined  by  the  judgment  which  has  this  very  matter 
in  view  in  allowing  and  fixing  her  alimony.  Matter  of  Estate  of  Ensign,  103 
N.  Y.  284;  Kade  v.  Lavber,  16  Abb.  Prac.  N.  S.  288.  Although  blameless, 
no  dower  attaches  in  her  favor  to  lands  acquired  by  him  after  the  divorce. 
Her  coverture,  as  to  him,  ended  with  the  judgment.  Under  the  provisions 
of  law  it  is  possible  that  he  may  marry  again,  in  which  case  his  last  wife  if 
she  survive  him  is  his  "widow."  Any  other  doctrine  would  tend  to  pro- 
duce confusion,  and  is  shown  to  be  fallacious  in  Matter  of  Estate  of  Ensign, 
103  N.  Y.  284,  where  Finch,  J.,  grimly  asks,  admitting  the  possibility  of 
a  man's  legally  marr5ring  in  another  State,  or  even  in  this  by  consent  of 
the  court:  "Suppose  that,  with  unusual  activitj^  he  should  leave  four 
(such  'widows')  how  would  each  one  get  one-third  of  the  personalty?" 

See,  for  exhaustive  opinion  on  effect  of  divorce,  right  to  remarry  in 
another  State,  and  validity  of  new  marriage,  and  effect  of  rule  "straining 
after  legitimatization  of  offspring,"  opinion  of  Beckett,  Surr.,  in  Matter  of 
Gamer,  59  Misc.  116. 

§  145.  Executors  or  administrators,  whether  one  or  several,  are  looked 
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upon  as  one,  so  far  as  being  parties  is  concerned.  Code  Civ.  Prop.,  §  1817. 
"In  an  action  or  special  proceeding  against  two  or  more  executors  and 
administrators,  representing  the  same  decedent,  all  are  considered  as  one 
person."  But  this  relates  only  to  such  as  have  received  letters  testamen- 
tary. One  to  whom  letters  have  not  been  issued  is  not  a  necessary  party 
to  an  action  or  special  proceeding,  in  favor  of  or  against  the  executors,  in 
their  representative  capacity.  Code  Civ.  Proc,  §  1818;  Moore  v.  Millett, 
2  Hilt.  522.  But  see  Hunter  v.  Hunter,  19  Barb.  631.  And  this  means  one 
to  whom  letters  have  not  been  issued  in  this  State.  Thus  if  there  are  two 
coexecutors  of  a  non-resident  testator  in  another  State,  and  only  one 
takes  out  letters  in  this  State,  such  one  is  the  only,  one  necessary  as  a  party 
to  proceedings  in  this  State.  Lawrence  v.  Townsemd,  88  N.  Y.  24,  32. 
When  executors  are  necessary  parties  all  must  join  or  be  joined.  Matter 
of  Slingerland,  36  Hun,  575,  577;  Scranton  as  Ex'r  v.  Farmers'  &  Mechanics' 
Bank,  etc.,  24  N.  Y.  424.  This  unity  is  representative  merely.  Thus  if 
A  and  B  are  coexecutors,  A  cannot  sign  for  B  virtute  officii.  Matter  of 
Ehret,  70  Misc.  576. 

§  146.  Same — ^Foreign  representatives. — We  have  already  observed 
that  an  executor  or  administrator  appointed  in  another  State  had  no  right, 
before  §  1836a,  L.  1911,  c.  631,  to  sue  in  this  State,  without  taking,  out 
letteifs  here.  Matter  of  Butler,  38  N.  Y.  397;  Petersen  v.  Chemiqil  Ba;nk, 
32  id.  21 :  Stewart  v.  O'Donnell,  2  Dem.  17;  Taylor  v.  Syme,  162  N.  Y.  513; 
Flandrow  v.  Hammond,  13  App.  Div.  325-.  The  guardian  of  a  limatic,  ap- 
pointed by  a  foreign  court,  cannot  intervene  in  an  accounting  in  which  the 
ward  is  interested.  Weller  v.  Suggett,  3  Redf.  249.  But  assignments  of 
claims  by  foreign  representatives,  valid  where  made,  will  be  recognized 
here.  Petersen  v.  Chemical  Bank,  supra;  Guy  v.  Craighead,  6  App.  Div. 
463.  So,  before  §  1836a,  a  foreign  executor  could  not  be  sued  in  our  courts, 
though  it  were  alleged  he  has  assets  in  his  possession  here.  Ferguson  v. 
Harrison,  27  Misc.  380.  But  see  Smith  v.  Central  Trust  Co.,  7  App.  Div. 
278;  Stone  v.  Demarest,  67  App.  Div.  549.  Where  a  substituted  trustee  was 
appointed  by  a  foreign  court,  having  Jurisdiction,  which  gave  him  powers 
established  by  the  supreme  court  of  the  foreign  State  interpreting  its  own 
statutes,  the  trustee  may,  by  virtue  of  that  appointment,  sue  in  the  courts 
of  this  State.  English  v.  Mclntyre,  29  App.  Div.  439;  51  N.  Y.  Supp.  697. 
An  administrator  of  a  resident  of  this  State  appointed  by  a  foreign  court 
may  intervene  in  a  subsequent  proceeding  here  for  the  probate  of,  an 
alleged  will  of  his  decedent.  Matter  of  Davis,  182,  N.  Y.  468.  An  ad- 
ministrator appointed  in  California,  who  has  not  taken  out  letters  here, 
has  no  standing  in  a  court  of  this  State  to  invoke  its  aid  in  acquiring  pos- 
session of  his  intestate's  property  here.  Matter  of  Jones,  3  Redf.  257,, and 
cases  cited.  See  Duffy  v.  Smith,  1  Dem.  202.  An  executor  is,  as  such,  "a 
person  interested  in  the  estate"  of  a  decedent,  under  whose  will  his  testator 
was  a  beneficiary,  so  as  to  entitle  him  to  petition  for  an  accounting  ,by,  the 
first  decedent's  executor..  Edwards  v.  Edwards,  1  Dem.  132. 

Section  1836a  added  in  1911,  giving  to  foreign  executors  or  administra- 
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tors,  complying  with  its  requirements,  the  status  of  litigants  here,  i.  e.,  the 
right  to  sue  or  be  sued  "in  any  court  in  this  State,"  refers  to  actions  and 
proceedings,  and  is  thus  made  to  apply  to  Surrogates'  Courts.  At  any  rate 
they  would  be  entitled  to  appeal  to  that  court,  as  creditors  or  claiming  as 
distributees  in  their  representative  capacity. 

§  147.  Intervening. — Proceedings  in  Surrogates'  Courts  being  chiefly 
in  rem  intervention  is  favored,  in  order  to  conclusiveness.  Section  2511  is 
very  Uberally  drawn  with  this  very  purpose.  Thus,  upon  the  probate  of 
a  will,  any  person,  although  not  cited,  who  is  named  as  a  devisee  or  legatee 
in  the  will,  or  as  executor,  trustee,  devisee,  or  legatee  in  any  other  paper 
purporting  to  be  a  will  of  the  decedent  or  who  is  otherwise  interested  in  sus- 
taining or  defeating  the  will,  may  appear,  and,  at  his  election  support 
or  oppose  the  appUcation.  A  person  so  appearing  becomes  a  party  to  the 
special  proceeding.  See  Lafferty  v.  Lafferty,  5  Redf.  326,  329,  citing  Booth 
V.  Kitchen,  7  Hun,  255,  259,  260,  264;  Walsh  v.  Ryan,  I  Bradf.  433;  Marvin 
V.  Marvin,  11  Abb.  N.  S.  97;  Children's  Aid  Society  v.  Loveridge,  70  N.  Y. 
387,  391;  Terhune  v.  Brookfield,  1  Redf.  220.  This  rule  applies  in  cases 
other  than  probates.  Before  the  act  of  1Q14  the  party,  having  the  neces- 
sary interest,  must  petition  the  Surrogate  for  leave  to  come  in,  and  in 
every  proper  case  such  leave  was  given;  otherwise  he  might  become  a 
mere  "interloper  "  and  his  claim  of  rights  be  disregarded.  Matter  of  Garner, 
59  Misc.  116;  Matter  of  Hamilton,  76  Hun,  200.  Now  he  comes  in  by  duly 
executed  "appearance."  No  motion,  or  any  other  steps,  can  be  taken  by 
such  person  in  the  proceeding  until  after  he  becomes  a  party.  Foster  v. 
Foster,  7  Paige,  48,  52;  Lafferty  v.  Lafferty,  5  Redf.  326,  329.  It  is  no 
answer  to  his  appUcation  that  as  to  him  the  Statute  of  Limitations  has  run 
if  the  cotu:t  has  jurisdiction  of  the  res.  Matter  of  Ibert,  48  App.  Div.  510; 
Matter  of  Bingham,  127  N.  Y.  296.  If  anyone  already  a  party  to  a  pro- 
ceeding in  a  Surrogate's  Court  dies,  his  representative  is  entitled  to  come 
in  and  protect  his  interest  in  his  decedent's  place  and  stead.  Van  Alen  v. 
Hewins,  5  Hun,  44.  A  proceeding  for  probate  of  a  will,  being  a  proceeding 
quasi  in  rem,  does  not  abate  by  the  death  of  a  party,  whether  proponent 
or  contestant  or  even  of  all  the  parties.  Lafferty  v.  Lafferty,  5  Redf.  326. 
The  proceeding  Uves,  and  must  continue  unabated,  until  the  will  be  either 
admitted  to  or  refused  probate.  Van  Alen  v.  Hewins,  5  Hun,  44;  Brick  v. 
Brick,  66  N.  Y.  144.  The  right  of  a  representative  of  a  party  to  intervene 
upon  such  party's  decease  is  thus  an  essential  right.  Merritt  v.  Jackson,  2 
Dem.  214,  RolUns,  Surr.:  "It  seems  eminently  proper,  even  if  it  is  not 
essential,  that  one  who  is  the  acknowledged  representative  of  a  party  de- 
ceased, and  who  asks  as  such  to  intervene,  should  be  allowed  to  do  so." 
The  new  practice  as  to  appeals  emphasizes  the  rule  as  thus  stated.  Sec- 
tfon  2755  provides  that  a  person  not  a  party  may  be  brought  in  by  order 
of  the  Appellate  Court.  The  same  was  allowable  under  former  §  2573. 
See  Peck  v.  Peck,  23  Hun,  312;  Wilcox  v.  Smith,  26  Barb.  316;  Matter 
of  Thompson,  11  Paige,  453;  Jauncey  v.  Rutherford,  9  Paige,  273. 

§  148.  Mode  of  intervention. — The  former  practice  of  intervention, 
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by  order  of  the  Surrogate  upon  the  appUcant's  petition,  or  upon  his  ap- 
pearance in  open  court,  on  the  return  day,  and  fiUng  a  sworn  claim  of 
interest,  is  now  happily  changed  to  simple  submission  to  the  jurisdiction  of 
the  court  by  appearance  under  §  2511,  subd.  3.  Should  the  status  of  one 
intervening  by  such  appearance  be  put  in  issue,  the  Surrogate  can,  as 
always,  determine  the  question.  It  should  be  disposed  of  before  _pro- 
ceeding  to  the  merits.  Matter  of  Hamilton,  76  Hun.  200.  In  such  case, 
evidence  on  the  question  of  interest  is  taken  pari  passu  with  that  relating 
to  the  will,  in  case  of  probate,  and  is  not  deemed  a  separate  proceeding. 
Norton  v.  Lawrence,  1  Redf.  473,  475;  Matter  of  Hamilton,  76  Hun,  200. 
A  claimant,  not  entitled  to  be  cited  as  heir-at-law  or  next  of  kin,  may 
become  a  party  to  an  accounting  proceeding  by  presenting  his  claim  and 
fihng  a  consent.    Matter  of  Ingrakam,  35  Misc.  577. 

Former  §  2617  is  now  superseded  by  §  2511  and  by  §  2617.  It  is  ob- 
vious the  old  practice  of  fiUng  a  petition  or  moving  for  leave  to  intervene 
is  intended  to  be  done  away.  Hence  the  forms  or  precedents  on  such  appli- 
cation are  omitted. 

In  case  a  person  becomes  a.  necessary  party  on  appeal  under  §  2755, 
he  may  be  brought  in  by  an  order  of  the  aj^ellate  court,  made  after 
the  appeal  is  taken.  Or  the  appellate  court  may  prescribe  the  mode  of 
bringing  him  in,  as  by  publication,  by  personal  service,  "or  otherwise." 
Ibid.    See  Matter  of  Marks,  128  App.  Div.  775. . 

And  it  had  been  held  before  the  act  of  1914  that  when  the  appeal  is 
pending  the  Surrogate's  Court  has  no  longer  power  to  make  an  order  al- 
lowing, a  party  to  intervene  but  that  he  may  only  apply  to  the  appellate 
court.  Matter  of  Dunn,  1  Dem.  294,  citing  the  following:  Foster  v.  Foster, 
7  Paige,  48;  Marvin  v.  Marvin,  11  Abb.  Pr.  N.  S.  97;  Matter  of  Wood, 
5  Dem.  345.  Section  2755  makes  its  provisions  exclusive  now.  Formerly, 
a  creditor  of,  or  person  interested  in  the  estate  or  fund  affected  by  any 
decree  or  order,  who  was  not  a  party  to  the  special  proceeding,  but^  who 
was  entitled  by  law  to  be  heard  therein  upon  his  application,  or  who  had 
acquired  since  the  decree  or  order  was  made  a  right  or  interest  which  would 
have  entitled  him  to  be  heard,  if  it  had  been  previously  acquired,  might 
intervene  and  appeal.  The  facts  which  entitled  such  a  person  to  appeal 
must  be  shown  by  an  affidavit,  which  must  be  filed,  and  a  copy  thereof 
served  with  the  notice  of  appeal.  Former  §  2569.  See  Foster  y,  Foster, 
7  Paige,  48;  Marvin  v.  Marvin,  supra;  Delaplaine  v.  Lawrence,  10  Paige, 
602.  Now,  however,  §  2754,  gives  "any  person  aggrieved"  the  right  to 
appeal.  , 

Even  under  the  old  practice^  these  precedents  were  only  necessary  where 
the  proponent's  attorney  put  in  issue  the  right  of  the  petitioner  to  be  made 
a  party.  If  this  right  to  intervene  were  not  put  in  issue,  the  supple- 
mental citation  issued  on  consent,  without  the  formality  of  an  application- 
to  the  court. 

§  149.  Order  not  necessary. — It  was  not  necessary  even  under  the  old 
practice  that  an  order  be  entered  on  the  intervenor's  petition,  granting  his 
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request.  The  same  result  was  secured  by  issuing  a  citation  to  him,  and 
proof  of  service  of  such  citation  upon  him  was  sufficient  proof  of  his  regular 
standing  as  a  party  to  the  proceeding.  This  is  the  right  practice,  anyhow, 
where  the  "person  interested"  is  an  infant.  For  the  right  to  appear,  i.  e., 
to  voluntarily  give  "jurisdiction  of  the  person"  under  §  2511,  is  limited  to 
"  persons  of  full  age."  It  is  clear  a  general  guardian  is  not  that.  His  status 
is  representative,  and  the  one  he  represents  is  not  "of  full  age."  Hence, 
the  Surrogate,  of  his  own  motion,  if  he  discover  that  anyone,  a  necessary 
party  to  a  pending  proceeding  is  a  minor,  will  bring  him  in,  and  will  ap- 
point a  special  guardian.  It  is  quite  immaterial  how  he  ascertains  that 
such  a  one  is  a  necessary  party.  Matter  of  Odell,  1  Misc.  390;  Mowry  v. 
Peel,  7  Abb.  N.  C.  196;  Munscm  v.  Hmuell,  20  How.  Pr.  60.  The  affidavit 
of  an  attorney  is  quite  sufficient.  Russell  v.  Hartt,  87  N.  Y.  18,  23.  So, 
in  a  case  before  the  Surrogate  of  New  York,  the  omission  of  a  minor  as  a 
party  to  the  proceeding  was  discovered  by  the  Surrogate  himself,  after 
twelve  years  of  litigation,  and  a  special  guardia,n  appointed.  Saltus's 
Estate,  1  Tucker,  230;  Matter  of  Feeley,  N.  Y.  L.  J.,  May  13,  1890. 

If  the  petitioner  discover  that  a  necessary  party  has  been  omitted,  of 
course  the  correct  practice  is  the  same.  He  applies  for  a  supplemental 
citation. 

§  150.  Effect  of  death  of  party. — At  common  law  when  a  sole  party  to 
a  legal  action  died  before  trial,  the  action  abated,  and  there  was  no  way 
to  revive  or  continue  it.  Matter  of  Palmer,  115  N.  Y.  493-495;  Evans  v. 
Cleveland,  72  N.  Y.  486.  The  right  to  revive  and  continue  such  actions  in 
the  names  of  the  administrators  or  executors  of  a  deceased  party  always 
depends  upon  statutes.  Matter  of  Camp,  81  Hun,  387,  388;  Prior  to  1891, 
the  provisions  of  the  Code  upon  this  subject  related  only  to  actions.  They 
were  then  amended  so  as  to  apply  to  special  proceedings,  but  not  in  Sur- 
rogates' Courts,  except  as  expressly  made  applicable.  Sections  765  and 
785  are  such  sections  made  applicable  by  §  3347,  subd.  6.  They  provide, 
1.  That  no  judgment  ma}''  be  entered  against  a  party  who  dies  before 
a  verdict,  report,  or  decision  is  actually  rendered  against  him.>  2.  Where 
a  party  entitled  to  appeal  from  a  judgment  or  order,  or  to  move  to  set 
aside  a  final  judgment  for  error  in  fact,  dies  before  the  expiration  of  the 
time  within. which  the  appeal  may  be  taken,  or  the  motion  is  to  be  made, 
the  court  may  permit  it  to  be  done  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after  his  death. 
This  indicates  that  certain  special  proceedings  in  Surrogates'  Courts 
abate  on  the  death  of  a  party,  and  that  others  may  not. 

§  151.  Where  proceeding  is  in  rem. — And,  first,  if  the  proceeding  be 
in  rem  the  jurisdiction  of  the  Surrogate,  once  acquired,  is  not  divested  by 
the  death  of  one  of  the  parties,  or  even  of  all  the  parties.  Lafferty  v.  Laf- 
ferty,  5  Redf .  326.  Thus  a  probate  proceeding,  which  is  of  this  description, 
or,  speaking  exactly,  a  proceeding  quasi  in  rem,  is  one  in  which  the  Surro- 
gate's function  is  not  to  determine  issues  or  rights  between  parties,  and  if 
the  will  is  contested  the  issues  then  raised  are  deemed  incidental  to  the 
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general  inquiry  as  to  its  probate,  but  whether  or  not  the  instrument  pro- 
pounded as  the  last  will  and  testament  of  the  decedent  is  a  valid  will,  and 
is  in  very  fact  his  last  will.  This  inquiry  is  not  affected  by  the  death  of  a 
party  to  the  proceeding  and  does  not  abate  by  reason  thereof.  Brick  v. 
Brick,  66  N.  Y.  144.  The  interests  of  the  deceased  party  can,  if  they 
survive,  be  represented  by  his  legal  representatives,  whose  application 
to  be  made  parties  should  be  granted.  Van  Alen  v.  Hemns,  5  Hun,  44, 
47,  citing  Brick's  Estate,  15  Abb.  Pr.  12;  Campbell  v.  Thatcher,  54  Barb. 
382;  Campbell  v.  Logan,  2  Bradf.  90;  Pew  v.  Hastings,  1  Barb.  Ch.  452; 
Kerr  v.  Kerr,  41  N.  Y.  272-277,  and  see  Merrick  v.  Jackson,  2  Dem.  214; 
Lafferty  v.  Lafferty,  5  Redf .  326.  If  no  application  is  so  made  by  them  and 
the  Surrogate  proceeds  with  the  probate,  his  decree  is  binding  on  all  the 
surviving  parties  to  the  proceeding.  Brick  v.  Brick,  66  N.  Y.  144.  This 
rule  is  sustained,  under  the  new  act,  by  Fowler,  Surr.,  in  Matter  of  Herr- 
mann, 91  Misc.  464  (Aug.,  1915).  So,  also,  in  a  proceeding  in  rem,  such 
as  a  probate  proceeding,  the  relation  in  which  the  party  dying  stands  to 
the  proceeding  does  not  affect  this  question  of  abatement.  Thus  where  a 
proponent  died  it  was  held  the  {Proceeding  did  not  abate,  but  could  be 
revived  and  continued.  Matter  of  Covers,  5  Dem.  40;  and  similarly  in  a 
case  where  a  contestant  died.  Van  Alen  v.  Hewins,  5  Hun,  44.  Where-a 
proponent  dies,  who  is  also  a  beneficiary  under  the  will,  his  executor  or 
administrator  should  make  an  ex  parte  application  to  be  made  a  party  to 
the  original  proceeding,  and  when  made  a  party  he  should  then  apply, 
on  notice,  for  a  revival  in  his  name  as  proponent.  It  s^ems  that  this  is 
better  practice  than  that  heirs  or  next  of  kin  of  the  testator,  other  than 
the  original  proponent,  if  any  there  be,  should  apply  to  be  substituted  as 
proponents.  In  re  Covers,  supra,  the  theory  being  that  the  proponent's 
executor  is  imder  the  duty  of  seeking  to  reduce  to  possession  that  which 
his  testator  is  entitled  to  imder  the  will  he  had  propounded  and,  to  that 
end,  to  proceed  with  its  probate. 

If,  however,  the  proponent  have  no  beneficial  interest  under  the  will, 
and  die,  his  executor  is  not  bound  to  come  iu.  So  if  one  is  named  an  ex- 
ecutor in  a  will  and  ia  that  capacity  offers  it  for  probate,  and  dies  pending 
the  proceeding,  his  estate  can  have  no  possible  interest  in  intervening. 
In  such  a  case  any  other  person  who  would  have  been  originally  qualified 
to  offer  the  will  may  come  in  and  apply  for  a  revival  of  the  proceeding  in 
his  own  name  as  proponent;  of  course  first  intervening  if  he  be  not  already 
a  party. 

Such  an  application  should  not  be  ex  parte  but  upon  notice  to  all  other 
parties  to  the  proceeding. 

§  152.  Where  proceeding  is  in  personam. — But  if  the  proceeding  be 
in  personam  then  the  death  of  a. party  may  materially  change  the  situation. 
Thus  a  proceeding  to  compel  the  judicial  settlement  of  an  executor's  ac- 
count could  not,  before  the  Act  of  1914,  §  2725,  survive  the  executor's 
death.  Boerum  v.  Betts,  1  Dem.  471,  474,  citing  Leavy  v.  Cardner,  63  N. 
Y.  624;  Matter  of  Grove,  64  Barb.  526;  Baking  v.  Demming,  6  Paige,  95; 
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Montross  v.  Wheeler,  4  Lans.  99;  Farnsworth  v.  Oliphant,  19  Barb.  30. 
And  where  an  administrator  himself  instituted  proceedings  to  settle  his 
own  account  and  died  pending  the  Surrogate's  decision  it  was  held  the  pro- 
ceeding abated  and  could  not  be  revived.  Herbert  v.  Stevenson,  3  Dem. 
236.  See  Matter  of  Fergusm,  N.  Y.  L.  J.,  Dec.  23,  1911,  and  case 
cited. 

But  §  2725  covers  this  very  situation,  prevents  abatement,  and  allows 
the  matter  to  proceed  to  decree.    See  Accountings. 

In  Stewart  v.  Franchetti,  167  App.  Div.  541,  it  was  held  that  a  decree  of 
a  Surrogate's  Court  declaring  a  trust  invalid,  but  entered  after  the 
trustee's  death,  he  being  a  party,  was  not  binding  on  anyone  claiming 
through  him.  But  this  is  without  prejudice  to  the  right  given  by  the 
amendments  of  1884  and  1891  to  the  Code,  former  §  2606,  now  retained 
in  §  2725,  under  which  an  executor  or  administrator  of  a  deceased  executor, 
administrator,  guardian,  or  testamentary  trustee,  may  be  compelled  to 
account  for  property  for  which  his  decedent  could  have  been  compelled 
to  account  (see  Accountings)  which  is  a  new  remedy,  pursued  in  an  in- 
dependent proceeding.  See  Matter  of  TredweU,  85  App.  Div.  570,  where 
executor  died  pending  his  accounting,  and  his  representative  being  re- 
quired to  account  .for  his  decedent's  acts  sought  to  revive  original  pro- 
ceeding.   (See  post.  Accountings.) 

The  right  to  revive  is  a  substantial  right,  or,  as  Mr.  Redfield  called  it, 
a  valuable  right.  Thus  in  Matter  of  Armstrong,  72  App.  Div.  286,  held,  the 
Surrogate  had  no  power,  of  his  own  motion,  to  enter  an  order  of  abate- 
ment. "Such  an  order,  being  void,  may  be  attacked  collaterally,  when-^ 
ever  brought  in  question." 

It  is  also  important  that  the  distinction  be  kept  in  mind  which  the  Code 
now  draws  between  special  proceedings  in  general  and  special  proceedings 
in  Surrogates'  Courts.  Thus  when  in  §  755  it  was  enacted  that  "a  special 
proceeding  does  not  abate  by  any  event  if  the  right  to  the  relief  sought  in 
such  special  proceeding  survives  or  continues,"  etc.,  it  must  be  remem- 
bered that  in  §  3347,  in  subd.  6  it  is  provided  that  that  section  applies  to 
proceedings  only  in  the  supreme  court,  the  city  court  of  the  city  of  New 
York,  or  a  county  court.  Matter  of  Camp,  81  Hun,  387,  388.  See  all  of 
title  IV,  chap.  8,  §§  755-766,  also  §  786  in  connection  with  subd.  6  of  §  3347. 
The  fact  that  the  §§  755,  etc.,  were  amended  in  1891  does  not  make  them 
appHcable  to  all  special  proceedings.  They  are  still  subject  to  the  limita- 
tions of  §  3347.  But  if  the  party  seeking  to  compel  the  executor  or  ad^- 
ministrator  to  account  dies  while  the  proceeding  is  pending,  the  person 
succeeding  to  his  interest  may,  on  proof  of  his  interest,  intervene  and  con- 
tinue the  proceeding,  Matter  of  Fortune,  14  Abb.  N.  C.  415,  whether  he 
be  his  personal  representative  or  merely  his  assignee. 

Section  765,  C.  C.  P.,  applies  "to  all  courts,"  §  3347,  subd.  6.    It  reads: 

This  title  does  not  authorize  the  entry  of  a  judgment  against  a  party,  who  dies 
before  a  verdict,  report,  or  decision  is  actually  rendered  against  him.  In  that  case, 
the  verdict,  report,  or  decision  is  absolutely  void. 

Section  766  of  the  Code  provides  that  where  ...  a  special  proceeding 
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is  authorized  or  directed  by  law,  to  be  brought  by  or  in  the  name  of  a 
pubKc  officer,  or  by  a  receiver  or  other  trustee,  appointed  by  virtue  of  a 
statute,  his  death  or  removal  does  not  abate  it,  but  the  same  may  be  con- 
tinued by  his  successor,  etc. 

By  §  3347  of  the  Code,  subd.  6,  it  appears  that  §  766  of  the  Code  does 
not  apply  to  Surrogates'  Courts.  But  in  the  case  of  an  executor  or  adminis- 
trator or  other  person  directed  by  a  decree  in  proceedings  for. the  sale  of 
a  decedent's  real  estate  to  sell  such  real  estate,  it  is  provided  by  §  2710 
of  the  Code  that, 

"The  death,  removal,  or  disqualification  before  the  complete  execution 
of  the  order  of  all  the  executors,  or  administrators,  does  not  suspend  or 
affect  the  execution  thereof;  but  the  successor  of  the  person  whoihasidied, 
been  removed,  or  become  disqualified,  must  proceed  to  complete  all  un- 
finished matters  as  his  predecessors  might  have  completed  the  same.  .  .  ." 
See  also  Matter  of  Camp,  81  Hun,  387. 

§  153.  Attorneys. — The  attorney  who  represents  a  party  is,  in  every 
case,  an  officer  of  the  court;  and  in  many  cases  is  a  petitioner  for  rehef  or 
may  be  respondent  in  an  application  to  control  or  direct  his  conduct.  It 
is  proper  to  discuss,  in  the  context  of  "Parties"  the  topic  of  the  attorney's 
status  in  the  Surrogate's  Court. 

We  have  already  quoted  §  2474'  which  prohibits  a  Surrogate^  f rom  bang 
"counsel,  solicitor,  or  attorney  in  a  civil  action  or  special  proceeding  for 
or  against  any  executor,  administrator,  temporary  administrator,  testa- 
mentary trustee,  guardian  or  infant,  over  whom,  or,  whose  estate  or  ac- 
counts, he  would  have  any  jurisdiction  by  law. " 

We  also  quoted  §  20  of  art.  VI  of  the  constitution,  and  its  prohibition 
against  a  Surrogate's  practicing  law  at  all  in  coimties  having  a  population 
over  120,000. 

Gn  the  other  hand,  as  a  judge  he  may  not  try  cases  where  he  has  been 
attorney.  Darling  v.  Pierce,  15  Hun,  542.  And,  ethically,  a  relative  of  a 
Surrogate  ought  not  to  try  causes  before  him.  See  Matter  of  Van  Wagonen, 
69  Hun,  365. 

Nor  may  clerks  or  other  employees  in  a  Surrogate's  office  practice  before 
him.    Section  2502,  subd.  7. 

But,  over  the  attorneys  who  do  practice  before  him  he  exercises  the 
powers  of  a  judge  of  a  court  of  record.  This  is  no  longer  open  to  question. 
He  has  the  power  to  direct  substitution  of  one  attorney  for  another,  CMt- 
field  V.  Hewlett,  2  Dem.  191;  and  as  incidental  thereto  to  determine  the 
terms  and  conditions  upon  which  the  substitution  should  be  made.  Sur- 
rogate Coffin  in  1883,  Hoes  v.  Halsey,  2  Dem.  577,  doubted  the  power  of 
the  Surrogate  to  prescribe  the  terms  on  wh'ch  a  change  of  attorneys  could 
be  effected.  The  better  rule,  however,  had  been  laid- down  by  Surrogate 
Rollins  the  year  before,  Chatfield  v.  Hewlett,  supra,  in  a  well- reasoned 
opinion  basing  the  power  claimed  upon  the  Code  of  Civil  Procedure  gener- 
ally and  in  particular  upon  §  17  '  which  authorized  the  gener^-l  term  jus- 
'  Section  17  of  the  Code,  repealed  by  L.  1909,  c.  35,  and  now  in  Judiciary  La,w. 
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tices  of  the  supreme  court  with  certain  chief  justices  of  the  superior 
city  courts  to  establish  rules  of  practice  to  be  binding  upon  all  courts  of 
record.  The  learned  Surrogate  pointed  out  that  it  was  doubtful  whether 
the  Surrogate  could  lawfully  have  exercised  such  power  prior  to  the  Code, 
citing  Coates  v.  Cheever,  1  Cow.  463,  475;  Cullen  v.  Miller,  9  N.  Y.  Leg. 
Obs.  62,  66;  Petition  of  Hunt,  1  Tuck.  55;  Matter  of  Sommerville,  id.  76. 
But  among  the  rules  of  practice  commonly  known  as  the  "Court  Rules" 
was  the  following:  Rule  10.  "An  attorney  may  be  changed  by  consent, 
or  upon  application  of  the  client  upon  cause  shown,  and  upon  such  terms 
as  shall  be  just,  by  order  of  the  court  or  a  judge  thereof,  and  not  other- 
wise." By  one  of  the  statutes  amending  the  Code,  making  the  Surrogates' 
Courts  courts  of  record,  the  procedure  in  such  courts  was  made  subject 
to  these  rules.  Laws  1887,  chap.  416.  Section  17  of  the  Code  above  re- 
ferred to  went  into  operation  on  September  1,  1877.  There  can  be  no  ques- 
tion, therefore,  that  since  that  time  Surrogates  have  had  authority  to 
direct  substitution  of  attorneys  in  proceedings  pending  before  them  upon 
such  terms  as  to  compensation  of  the  retiring  attorney  as  seem  reasonable 
and  just.  See  also  Matter  of  Fernbacher,  18  Abb.  N.  C.  1;  Eisner  v.  Avery, 
2  Dem.  466.  In  Matter  of  Caldwell,  188  N.  Y.  115,  the  executors  employed 
attorneys  designated  by  the  testator  in  his  will.  But  they  also  employed 
other  counsel.  The  court  held  that  while  the  designation  in  the  will  could 
only  be  treated  as  the  expression  of  a  wish,  yet  having  employed  them  the 
executors  could  pay  them  out  of  the  estate,  whereas  they  must  personally 
pay  the  additional  counsel  retained. 

§  154.  Lien  of  attorneys — How  enforced. — Since  a  court  of  record  has 
undoubtedly  the  power  to  determine  the  amount  of  an  attorney's  lien  for 
services  by  direct  inquiry  or  by  reference,  the  Surrogate  may  do  the  same. 
Barber  V.  Case,  12  How.  Pr.  351;  Gillespie  v.  Mulholland,  Daly,  Ch.  J.,  12 
Misc.  40,  43,  dist'g  McKibbel  v.  Nafis,  27  N.  Y.  Supp.  725;  and  if  the 
matter  is  referred  by  the  Surrogate  the  reference  will  be  subject  to  the 
usual  rules  governing  references  in  Surrogates'  Courts.  See  below;  also 
Matter  of  Smith,  111  App.  Div.  23  (opinion  of  Chase,  J.).  The  lien  was 
sustained  as  a  charge  against  the  estate,  and  execution  against  the  repre- 
sentative personally  was  refused.  Section  66  of  the  Code  was  amended 
(Laws  1899,  chap.  61)  just  after  decision  in  Matter  of  Lex'n  Ave.,  No.  1, 
157  N.  Y.  678,  aff'g  30  App.  Div.  602,  by  including  special  proceedings  and 
protecting  the  lien  of  attorneys  therein  upon  the  client's  cause  of  action, 
claim  or  counterclaim.  The  section  is  now  removed  to  the  Judiciary  Law, 
§§  474r^75. 

Compensation  of  attorney  or  counseUi/r. 

The  compensation  of  an  attorney  or  counsellor  for  his  services  is  governed  by 
agreement,  express  or  implied,  which  is  not  restrained  by  law.  From  the  commence- 
ment of  an  action  or  special  proceeding,  or  the  service  of  an  answer  containing  a 
counterclaim,  the  attorney  who  appears  for  a  party  has  a  lien  upon  his  client's 
cause  of  action,  claim  or  counterclaim,  which  attaches  to  a  verdict,  report,  decision, 
judgment  or  final  order  in  his  client's  favor,  and  the  proceeds  thereof  in  whosesoever 
hands  they  may  come;  and  the  lien  cannot  be  affected  by  any  settlement  between 
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the  parties  before  or  after  judgment  or  final  order.    The  court  upon  the  petition 
of  the  cUent  or  attorney  may  determine  and  enforce  the  lien. 
See  notes  to  Judiciary  Law,  §§  474-475  in  3  Birdseye's  C.  &  G.  Cops.  Laws. 

So  money  in  the  hands  of  an  administrator  applicable  to  pay  a  judg- 
ment creditor,  is  subject  to  Uen  of  attorney  who  secured  the  judgment. 
Matter  of  Tiemey,  88  Misc.  347. 

But  the  lien  must  be  upon  something  over  which  the  Surrogate  has 
jurisdiction.  So  in  Matter  of  Robinson,  59  Misc.  323,  Ketcham, .  Surr., 
refused  to  proceed  under  §  66  to  pass  on  the  lien  of  former  attorneys  for 
a  trustee  upon  books  and  papers  which  the  trustee  alleged  belonged  to 
him,  and  to  be  necessary  in  order  to  preparing  and  settUng  his  account. 
There  was  no  proceeding  pending  to  which  a  decree  as  to  the  hen  could 
have  been  made  an  incident. 

If  the  proceeding  were  one  to  compel  payment  of  a  legacy,  the  lien  would 
attach  to  the  amount  decreed  to  be  paid;  but,  pari  ratione  with  Matter  of 
Birdseye,  165  App.  Div.  898,  not  on  anything  above  the  amount  of  his 
claim.  He  cantiot,  that  is,  hold  up  the  client  by  impounding  the  whole 
fund,  if  his  fee  is  a  liquidated  sum.  See  as  to  protection  of  contingent  fee 
under  contract  of  retainer,  Andrewes  v.  Haas,  214  N.  Y.  255  (can  recover 
only  for  value  of  services)  and  Restivo  v.  Bradley  Cont.  Co.,  166  App.  Div. 
809  (on  substitution  court,  while  not  bound  by  fee  contracted  for,  is  not 
required  to  allow  a  less  sum,  if  attorney  discharged  by  cUent). 

§  155.  Protection  of  lien  by  Surrogate. — Accordingly,,  it  is  now  held 
that  the  power  of  the  Surrogate's  Court  to  protect  the  lien  of  an  attorney 
has  been  assimilated  to  that  of  the  supreme  court  and  other  courts  of 
record.  Matter  of  Regan,  167  N.  Y.  338,  343,  rev'g  58  App.  Div.  1,  and 
aff' g  29  Misc.  527.  (See  opinion  of  Surrogate.)  See  Matter  of  Robinson, 
125  App.  Div.  424  (no  lien  on  estate),  aff'd  192  N.  Y.  574,  on  opinion  below 
of  Ingraham,  P.  J. 

The  decision  in  Matter-  of  Krakauer,  33  Misc.  674,  is  not  in  confUct.  It 
was  there  held  only  that  there  was  no  proceeding  pending  in  which  this 
incidental  power  of  protection  could  be  exercised.  No  order  for  substi- 
tution of  attorneys  can  be  made-,  and  the  lien  of  the  first  attorneys  pro- 
tected when  no  proceeding  is  pending  to  which  the  order  can  relate.  ■  Ibid., 
citing  Matter  of  Hoy t,  5  Dem.  432,  445;  Estate  of  Aaron,  7  N.  Y.  Supp.  735. 

So,  in  the  Regan  case  the  power  of  the  Surrogate  was  upheld  to  vacate 
the  satisfaction  of  a  decree  to  let  in  attorneys  who  had  a  liquidated  claim, 
which  attached  by  way  of  lien  to  the  decree  in  their  chent's  favor  under 
§66. 

The  question  was  not  squarely  before  the  com^t  whether  the  case  would 
be  different  if,  first,  the  claim  was  imliquidated,  or  second,  the  cUent  was 
able  to  respond  pecuniarily  apart  from  the  proceeds  of  the  attorney's 
industry. 

Actual  notice  of  the  lien  must,  of  course,  be  given.  Marshall  v.  Meech, 
51  N.  Y.  140;  Matter  of  Tiem&y,  88  Misc.  347. 

The  Surrogate  has  power,  pending  his  determination  of  the  merits  of 
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the  question  of  substitution  or  of  lien  to  order  the  attorney  to  deposit  the 
moneys  of  the  estate  or  chent  in  a  trust  company  to  abide  his  decision. 
Oraindi's  Estate,  9  N.  Y.  Supp.  873;  Matter  of  Regan,  29  Misc.  527,-531; 
Matter  of  Rowland,  55  App.  Div.  66.  See  Matter  of  Fitzsimmons,  174  N.  Y. 
15,  and  cases  cited  at  p.  20.  In  this  case  the  attorney  had  an  agreement 
with  a  party  (who  contested  the  administratrix'  account)  for  his  fees.  The 
administratrix  coUusively  settled  with  the  chent  behind  the  attorney's 
back.  The  client  executed  withdrawal  of  objections  and  consent  to  a  de- 
cree. The  Surrogate  continued  the  proceieding  on  the  attorney's  petition 
for  the  purpose  of  determining  the  lien.  The  appellate  division  reversed 
and  denied  the  petition  and  ordered  the  decree  to  be  entered.  The  court 
of  appeals'  sustained  the  Surrogate,  and  held  the  order  of  the  appellate 
division  to  be  a  final  order  and  appealable  to  that  court. 

This  case  also  involved  the  questions  whether. the  agreement  in  question 
was  champertous  or  unconscionable,  under  §§  73-74  of  the  Code.  See 
opinion  Martin,  J.,  pp.  21-25.    [These  sections  are  now  in  Penal  Code.] 

On  latter  point  see  also  Morehouse  v.  B.  H.  R.  R.  Co.,  185  N.  Y.  520. 

See  also  Matter  of  Williams,  187  N.  Y.  286.  This  was  a  case  where  the 
attorney's  lien  was  impressed  in  proceedings  under  §  66  upon  income  from 
a  trust  fund  which  the  trustee  refused  to  pay,  and  which  the  attorney  com- 
pelled payment  of  by  proceedings  in  the  Surrogate's  Court.  Held  that 
while  exempt  from  claims  of  creditors  so  far  as  not  needed  for  beneficiary's 
support  it  was  not  exempt  from  the  attorney's  lien.  Three  judges  dis- 
sented (see  p.  293). 

In  Matter  of  Tyndall,  117  App.  Div.  294,  it  is  held  that  where  an  attor- 
ney brought  suit  in  the  Federal  court  in  forma  pauperis  under  an  agree- 
ment with  the  special  guardian  of  infant  plaintiff  for  50%  of  the  recovery, 
the  Surrogate  properly  remitted  him  to  the  Federal  court  for  his  remedy. 
The  attorney  in  this  case  had  been  appointed  general  guardian  of  his  in- 
fant plaintiff  and  secured  an  ex  parte  order  of  the  Surrogate  approving 
his  50%  share.  After  getting  the, money  he  accounted  in  the  Surrogate's 
Court.  But  the  citation  was  not  served  on  the  infant  in  person.  The 
decree  provided  for  his  retention  of  the  50%.  Another  general  guardian 
having  been  appointed  a  supplementary  accounting  was  had  in  which  a 
special  guardian  objected  to  this  50%  pajTnent.  Whereupon  his  objection 
was  sustained,  the  former  decree  held  not  binding  as  jurisdictionally  de- 
fective, and  that  under  the  state  law  the  50%  agreement  was  not  enforce- 
able, as  made  for  one  suing  in  forma  pauperis. 

§  156.  Same. — The  Surrogate's  control  is  also  exercisable  in  the  ju- 
dicial settlement  of  accounts.  Therefore,  it  can  be  exercised  by  the  referee 
to  hear  and  determine  the  issues.  These  are  not  cases  of  lien.  The  attor- 
ney either  is  a  creditor  of  decedent,  as  in  Matter  of  Brown,  S7  Misc.  541 
(bill  for  drawing  decedent's  wills)  or  he  may  have  rendered  services  to  the 
accounting  party.  Ibid.  This  case,  opinion  by  Ostrander,  is  illustrative, 
in  that  it  rehearses  the  services,  the  value  claimed,  and  the  opinions  of 
the  "expert"  witnesses  who  testified  for  and  against. 


160  surrogates'  courts  §  156 

If  the  attorney's  bill  is  pursuant  to  contract  made  with  the  representa- 
tive the  contract  must  stand  unless  fraud  or  undue  influence  was  practiced 
on  the  representative.    Matter  of  Fitzsimmons,  174  N.  Y.  16. 

In  Matter  of  D'Adamo,  94  Misc.  1,  expert  evidence  as  to  reasonableness 
was  offered.  Held  competent  only  if  claim  for  fees  was  based  on  the 
quantum  meruit  theory;  citing  Morehouse  v.  Brooklyn  H.  R.  R.  Co.,  123 
App.  Div.  680;  Werner  v.  Knowltoa,  107  App.  Div.  158. 


CHAPTER  III 

HEARINGS   AND   TRIALS 

§  157.  Practice  similar  to  that  in  all  courts  of  record. — Practice  in 
Surrogates'  Courts  conforms  substantially  to  that  in  other  courts  of  record. 
Goulburn  v.  Sayre,  2  Redf.  310.  Of  course  this  general  statement  is  sub- 
ject to  the  limitation  that  the  whole  jurisdiction  of  the  court  is  statutory. 
The  general  rule  as  to  practice  in  Surrogates'  Courts  is  defined  by  subd.  11 
of  §  2490  {supra)  which  provides,  in  effect,  that  where  jurisdiction  is  given 
in  any  matter  to  the  Surrogate's  Court  and  the  practice  is  not  prescribed 
it  shall  proceed,  "According  to  the  course  and  practice  of  a  court  having 
by  common  law  jurisdidtion  of  such  matters."  And  §  2770,  supra,  provides: 
"except  where  a  contrary  intent  is  expressed  in,  or  plainly  impUed  from 
the  context  of,  a  provision  of  this  chapter,  all  other  portions  of  this  act,  and 
the  general  rules  of  practice  apply  to  Surrogates'  Courts,  and  to  the  pro- 
ceedings therein,  so  far  as  they  can  be  applied  to  the  substance  and  sub- 
ject-matter of  a  proceeding  without  regard  to  its  form."  This  would  be 
true  except  for  §  3347  in  Chapter  XXII,  which  hmits  "all  other  portions 
of  this  act"  by  making  portions  applicable  "to  all  courts";  portions  "to 
aU  courts  of  record,"  portions  "to  actions,"  etc,  etc.  This  merely  empha- 
sizes the  inconveniences  resulting  from  continuing  the  differentiations  of 
practice  between  the  supreme  court  and  these  great  Surrogates'  Courts 
of  our  State.  Consequently,  Surrogates'  Courts  have  been  accustomed  to 
allow  the  resort  to  the  ordinary  machinery  of  practice.  So,  for  example, 
the  right  to  shorten  the  time  of  notice  of  a  motion  by  an  order  to  show 
cause  has  been  very  generally  exercised.  See  discussion  in  §  97,  supra, 
so  far  as  acquiring  jurisdiction  of  parties  under  the  new  definition  of  "proc- 
ess" in  §  2522  is  concerned.  See  Filley's  Estate,  20  N.  Y.  Supp.  427;  Cluff 
V.  Tower,  3  Dem.  253,  where  Judge  Rolhns  held  (imder  subd.  6  of  former 
§  2481)  that  a  proceeding  to  open,  vacate,  etc.,  a  decree  or  order  of  his  court 
(the  power  to  do  which  by  this  section  is  directed  to  be  exercised  only  in 
like  case  and  in  the  same  manner  as  a  court  of  record  and  of  general  juris- 
diction would  exercise  the  same  power)  might  be  begun  either  by  a  notice  of 
motion  or  by  an  order  to  show  cause.  So  also  it  was  held  in  Matter  of  Smith, 
65  Misc.  417.  It  would  seem  to  be  correct  as  to  persons  already  duly  made 
parties  to  the  proceeding  sought  to  be  reopened^over  whom  the  court  has 
jurisdiction.  But  in  Matter  ofTilden,  98  N.  Y.  434,  it  was  held  that  a  pro- 
ceeding to  open  or  vacate  a  decree  is  a  special  proceeding,  i.  e.,  it  begins 
with  citation  and  ends  in  a  final  order.  Hence  if  the  proceeding  be  in  per- 
sonam and  the  person  be  a  non-resident  not  already  served  in  the  original 
proceeding,  he  cannot  be  affected  by  anything  done  on  mere  order  to  show 
§157  "        161 
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cause.  The  reasoning  in  Bullowa  v.  Provident  Ldfe,  etc.,  125  App.  Div.  545, 
proves  the  learned  Surrogate  to  have  been  wrong  in  the  Smith  case,  which 
was  a  motion  to  reopen  a  transfer  tax  proceeding,  to  assess  additional 
tax  and  collect  it  against  persons  residing  in  England,  never  served  with 
process. 

But,  generally  speaking,  it  is  correct  to  say  that  Surrogates'  Courts, 
having  once  acquired  jurisdiction  of  the  parties  and  of  the  subject-matter 
of  a  proceeding,  possess,  in  the  matter  of  conducting  trials  or  hearings, 
the  ordinary  common-law  powers  necessary  to  the  discharge  of  their 
judicial  functions.  The  section  of  the  Code  (§  3347)  which  declares  to 
what  courts,  etc.,  various  divisions  of  that  act  apply,  makes  no  specifica- 
tion in  respect  to  the  ninth  chapter,  entitled  "Evidence."  Accordingly  all 
the  provisions  of  that  chapter,  except  those  which  expressly  state  other- 
wise or  which  are  obviously  inapplicable,  govern  Surrogates'  Courts  in 
common  with  the  other  courts  of  the  State.  Those  provisions  include  the 
rules  concerning  the  competency,  disquahfications,  and  privilege  of  wit- 
nesses, §§  828-841a;  the  administration  of  oaths  and  affirmations,  §§  842- 
850,  the  issuing  and  enforcement  of  subpoenas,  including  subpamas  duces 
tecum,  §§  852-869,  and  the  production,  competency,  and  effect  of  docu- 
mentary evidence,  §§  921-962. 

§  158.  Same. — Thus,  the  rules  which  are  applicable  in  other  courts 
of  record  in  the  conduct  of  trials  will  be  enforced  in  Surrogates'  Courts. 
The  examination  and  cross-examination  of  witnesses,  the  compelling  of 
the  attendance  of  witnesses,  the  privilege  to  which  witnesses  are  entitled, 
the  admissibility  of  the  evidence  adduced  and  the  competency  of  the  wit- 
nesses exaniined  are  to  be  regulated  by  the  generic  rules.  For  example, 
in  regard  to  impeaching  a  witness,  in  Matter  of  Joel,  N.  Y.  L.  J;,  February  7, 
1912,  Fowler,  Surr.,  observed: 

"The  only  objection  in  the  first  instance  to  proponent's  proof  oi  factum 
of  will  went  to  the  competency  of  one  of  the  attesting  witnesses,  Anna 
Lang,  by  reason  of  her  non-age.  She  was  then  some  eighteen  years  of  age. 
Prior  to  the  present  Statute  of  Wills,  an  infant  over  fourteen,  if  able  to 
write,  was  a  competent  witness  (James  Wilson  on  Wills,  34;  Schouler  on 
Wills,  §  352;  1  Redf.  Wills,  352,  note).  The  existing  statute  makes  no 
change  in  the  old  law  in  this  respect  (§  21,  Decedent  Estate  Law;  Robins 
V.  Coryell,  27  Barb.  556).  Anna  Lang  was  competent  by  our  statute  to 
make  a  wiU  passing  personal  property  (§  15,  Decedent  Estate  Law),  and 
it  would  be  absurd  to  hold  that  she  was  incapable  of  acting  as  an  attesting 
witness  to  the  will  of  another.  The  contestant,  who  is  a  brother  of  the 
testatrix,  on  the  hearing  attempted  to  impeach  the  evidence  of  one  attest- 
ing witness  by  proof  of  her  statements  out  of  court  to  the  contrary  of  her 
evidence.  This  course  is  permissible  in  respect  of  attesting  witnesses  (3 
Redf.  Wills,  45),  although  admissions  of  legatees,  miless  sole,  are  not  com- 
petent against  other  legatees  {sic).  But  the  difficulty  in  this  matter  is 
not  with  the  rule  of  law,  but  with  the  facts  proved.  The  testimony  of  the 
attesting  witness  as  to  factum  was  not  impeached,  even  if  the  impeaching 
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witnesses  are  to  be  believed.  Not  every  interpreted  statement  out  of  court 
can  impeach  the  evidence  of  a  witness  in  court  under  oath.  ,So  much  for 
proponent's  affirmative  case  on  the  issue  of  factum.  The  contestant  did 
not  establish  a  single  one  of  his  objective  allegations  by  competent  proof, 
even  though  the  burden  of  proof  in  a  probate  cause  may  be  said  to  rest 
always  on  a  proponent.  When  contestant  came  to  go  forward  with  the 
proofs  of  his  written  allegations  against  the  wiU  he  signally  fell. short  of 
impeaching  the  validity  of  thfe  testamentary  act  at  issue  before  me. 

§  159.  Same — Coercive  procedure. — We  have  alreadyseen  that  among 
the  powers  of  the  Surrogates  is  the  power  to  issue  subpoenas,  or  mhpamas 
duces  tecum,  and  to  punish  for  contempt  in  like  case  and  in  like  manner 
as  any  court  of  record.  So  he  may  under  §  2008,  C.  C.  P.,  issue  a 
writ  of  habeas  corpus  "for  the  purpose  of  bringing  before  the  court 
a  prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  *a  witness  in  the  .  .  .  special  proceeding,  in  behalf  of  the  appli- 
cant." All  statutory  provisions  as  to  proceedings  in  Surrogates'  Courts 
must  of  course  be  carefully  observed,  but  amendments  of  the  Code 
prescribing  new  methods  of  practice  or  procedure  can  -have  no  ex  post 
facto  operation  (see  subd.  11  of  §  3347,  excluding  all  proceedings  pending 
in  Surrogates'  Courts  upon  the  first  day  of  September,  1880,  when  the  act 
went  into  effect),  that  is  to  say  (Mills  v.  Hoffman,  92  N.  Y.  182),  if  the 
amendments  relate  to  a  matter,  of  substantiail  right  they  ought  to  be  con- 
strued as  inappUcable  to  proceedings  pending  before  they  went  into  effect; 
but  as  regards  mere  incidental  details  of  procedure  they  may  properly  be 
deemed  operative  as  to  all  motions  or  applications  made  in  proceedings 
after  the  amendment  goes  into  operation.  This  would  seem  to  be  the  rule 
deducible  from  the  decisions. 

§  160.  Special  provisions  as  to  Surrogates'  proceedings. — Chapter 
XVIII,  title  2,  art.  II,  now  contains  rthe  sections  particularly  regulating 
proceedings  in  Surrogates'  Courts.  We  have  already  discussed  in  a  more 
logical  context  §  2533,  as  to  appearance,  and  §.253!4  as  to  special  .guardian. 
Section  2535  relates  to  avoiding  a, multiplicity  of  proceedings  by  "consoli- 
dation.'* The  most  common  instance  is,  of  course,  the  consolidation  of 
voluntary  with  involuntary  accountings,  the  issues  being,  presumably, 
identical  in  whole  or  in  part.    It  reads;: 

,§  2C36.    ConsglidBtioniof  proeeedings.  ,  ,,    ■ 

At  any  time  when  two  or  more  proceedings  are  pending r involving,  .in  :whole,  or  in 
part,  the  same  matters,  the  surrogate  may,  in  his  discretion,  consolidate  such  pro- 
ceedings upon  such  terms  as  shall  appear  to  him  to  be  equitable  and  just;  biit  with- 
out prejudice  to  the  power  of  the  surrogate  to  make  any  subsequent  order  or  decree 
in  either  or  any  of  ithem. 

New.    See  former  |§  2606,  2727  of  this  Code. 

The  remaining  sections  fall  under  four  heads.  References,  Trial  by 
Jury,  Evidence  and  Decrees.  The  latter  will  be  treated  in  a  separate 
chapter. 
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i.  references 
§  161.  References  and  referees. 

§  2636.    Surrogate  may  refer  questions  of  fact. 

In  a  special  proceeding  other  than  one  instituted  for  probate  of  a  will,  and  subject 
to  the  right  of  trial  by  jury  of  any  question  of  fact,  the  surrogate  may,  in  his  discretion, 
appoint  a  referee  to  take  and  report  to  the  surrogate  the  evidence  upon  the  facts, 
or  upon  a  specific  question  of  fact;  to  examine  an  account  rendered;  to  hear  and  de- 
termine all  questions,  arising  upon  the  settlement  of  such  an  account,  which  the 
surrogate  has  power  to  determine;  and  to  make  a  report  thereon,  subject,  however, 
to  confirmation  or  modification  by  the  surrogate. 

But  no  referee  to  examine  an  account  rendered,  whether  intermediate  or  final, 
or  to  hear  and  determine  all  questions  arising  upon  the  settlemen]t  of  such  an-  ac- 
count, shall  be  appointed,  where  the  estate  or  fund  does  not  exceed  one  thousand 
dollars  in  value,  or  in  any  case  where  the  item  or  items  in  such  account  to  which 
objections  have  been  made  do  not  aggregate  more  than  two  hundred  dollars. 

Such  a  referee  has  the  same  power,  and  is  entitled  to  the  same  compensation 
as  a  referee  appointed  by  the  supreme  court  for  the  trial  of  an  issue  of  fact  iS  an 
action;  and  the  provisions  of  this  act,  appUcable  to  a  reference  by  the  supreme  court, 
apply  to  a  reference  made  as  prescribed  in  this  section,  so  far  as  they  can  be  applied 
in  substance  without  regard  to  the  form  of  proceeding. 

The  surrogate  of  the  county  of  New  York,  may  on  the  written  consent  of  all 
parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may,  in  his  discretion, 
direct  an  assistant  to  take  and  report  the  testimony,  but  without  authority  to  pass 
upon  the  issues  involved  therein. 

Unless  a  referee's  report  is  passed  upon  and  confirmed,  approved,  modified  or 
rejected  by  a  surrogate  within  ninety  days  after  it  has  been  submitted  to  him,  it 
shall  be  deemed  to  have  been  confirmed  as  of  course  and  a  decree  to  that  effect  may 
be  entered  by  any  party  interested  in  the  proceeding  upon  two  days'  notice. 

Former  §  2546  of  this  Code.  Prom  L.  1870,  c.  359,  §  6;  L.  1881,  c.  535;  L.  1887, 
c.  701;  L.  1889,  o.  506;  L.  1895,  c.  796;  L.  1899,  c.  607;  L.  1908,  c.  128. 

The  Reviser's  note  reads:  "This  section,  now  that  a  jury  trial  is  pro- 
vided for,  enables  the  Surrogate  to  refer  a  contested  claim,  and  that  pro- 
vision in  §  2718  wUl  be  repealed."  Former  §  2718  was  headed  "Ascertain- 
ment of  debts,"  and  the  reference  was  after  a  rejection  of  the  claim  to 
"two  or  more  disinterested  persons."  This  was  the  reference  that  became, 
on  filing  the  order,  "an  action  in  the  supreme  court." 

The  Reviser's  note  becomes  more  clear  if  §  2681  be  referred  to,  which 
takes  the  place  of  former  §§  1822,  27l8,  2718a.  It  embodies  the  new  short 
statute  of  limitation  on  a  rejected  claim.  If  the  action  is  not  commenced 
within  either  of  the  two  periods  therein  prescribed  the  action  is  barred, 
but,  "in  such  case  said  claim  shall  be  tried  (N.  B.  not  may)  and  determined 
upon  the  judicial  settlement. 

We  shall  discuss,  elsewhere,  the  effect  upon  this  keeping  alive  of  issues 
as  to  creditors'  claims  of  §  2680  which  deals  with  claims  allowed  by'  the 
representative.  Suffice  it  here  to  say  that  if  the  claim  is  allowed^  or  even 
paid,  it  may  be  attacked  on  the  accoiinting.  If  then  rejected,  and  dis- 
allowed in  the  decree,  the  time  reopens  to  bring  suit  thereon  since  "the 
time  between  thie  presentation  of  the  claim  or  the  commencement  of  the 
action  where  the  claiiii  was  not  presented,  and  the  time  of  such  determina- 
tion shall  not  be  a  part  of  the  time  limited  in  this  act  for  commencing  an 
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action  thereon."    It  would  take  the  pen  of  either  of  the  Surrogates  of 
Kings  or  of  Oneida  county  to  do  justice  to  such  a  legislative  tour  de  force. 

§  162.  Analysis  of  §  2536. — A.  Probate  proceedings  are  not  referable, 
except  in  New  York  county,  where,  on  written  consent  of  all  parties  ap- 
pearing, a  referee,  or  Surrogate's  assistant,  see  Matter  of  All&rhann,  1 
Connoly,  441,  may  be  appointed  to  take  and  report  testimony,  without 
authority  to  pass  upon  the  issues.  See  also  §  2502,  subd.  8,  as  to  power  of 
clerks  in  uncontested  probate. 

B.  In  any  other  proceeding  subject  to  right  of  jury  trial  of  any  question 
of  fact,  a  referee  to  take  and  report  evidence  or  to  examine  an  account 
may  be  appointed. 

C.  In  an  accotmting  proceeding,  a  reference  to  hear  and  determine 
may  be  held  subject  to  confirmation  or  modification  of  the  Surrogate. 

D.  But  no  referee  of  either  class  may  be  appointed  in  accounting  pro- 
ceedings unless  estate  exceeds  $1,000  in  value  or  imless  items  objected  to 
aggregate  over  $200. 

E.  Supreme  court  rules  and  practice  govern  references  in  the  Surrogate's 
Court  "so  far  as  they  can  be  appMed  in  substance  without  regard  to  the 
form  of  the  proceeding."  See  Matter  of  Russell,  3  Dem.  377;  Matter  of 
Leffingwell,  30  Hun,  528. 

F.  To  prevent  unconscionable  delay  the  general  provision  closes  the 
section:  If  Surrogate  does  not  act  within  90  days  of  submission  the  report 
is  deemed  "confirmed  as  of  course." 

§  163.  Surrogate's  power. — Under  the  Revised  Statutes,  before  the 
Code,  the  Surrogate  had  to  determine  all  "issues  and  questions  raised" 
in  a  special  probeediag,  except  in  the  single  instance  of  an  accounting  by 
executors  or  administrators;  The  new  act  reserves  the  right  to  a  jury  trial. 
B^it  §2537  declares  it  to  be  waived  unless  it  is  seasonably  demanded. 
Assuming  it  to  be  waivM,  we  discuss  the  exercise  of  the  pgwer  to  refer. 
Where  the  power  to  appoint  a  referee  to  hear  and  determine  exists,  and 
an  order  is  inadvertently  drawn  "to  hear  and  report"  it  may  be  amended 
nunc  pro  tunc.  Matter  of  May,  53  Hun,  127.  Under  a  reference  to  "hear 
and  report"  or  to  "take  and  report,"  as  the  section  phrases  it,  the  Surro- 
gate may  require  the  referee  to  add  his  "opinion  on  the  evidence."  Matter 
ofFerrigan,  42  App.  Div.  1,  aff'd  160  N.  Y.  689;  Matter  of  Walker,  A3  Misc. 
475.    Such  referee  may  pass  on  questions  of  evidence.    Ibid. 

The  better  practice  in  such  case,  adopted  by  certain  referqfis  to  preserve 
the.  rights  of  the  parties,  and  resorted  to  where  the  question  of  admissi- 
bility is  a  close  one,  is  to  take  the  doubtftil  testimony,  "subject  to  a  motion 
to  strike  out,"  and  then  to  strike  it  out,  giving  an  exception  to  the  ruling; 
whereupon  the  Surrogate  can,  if  the  ruling  be  error,  restore  the  testimony, 
which  is  in  the  record,  and  make  his  determination  without  a  new  or 
further  reference  or  inquiry.    , 

The  Surrogate  may  only  need  the  service  of ,  a  referee's  report  on  a 
"specific  question  of  fact,"  His  jurisdiction  to  act  at  all  might,  e.  g.,  turn 
on  a  question  of  decedent's  residence,  or  the  transfer  tax  may  be  condi- 
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tioned  thereby.  That  question  alone  in  such  case  is  referable.  Matter  of 
Hyde,  169  App.  Div.  568;  Matter  of  Bishop,  111  App.  Div.  545;  188  N.  Y. 
635.  So  would  be  the  question  of  whether  the  statute  of  limitation  had 
run,  so  as  to  destroy  the  party's  status,  to  petition  or  to  raise  an  issue. 
See  Matter  of  Hoes,  54  App.  Div.  281. 

Since  the  order  of  reference  determines  the  scope  of  the  inquiry  it  should 
be  precise.  See  Matter  of  U.  S.  A.  v.  Leary,  1-38  App.  Div.  857;  Matter  of 
Wood,  34  Misc.  209. 

§  164.  The  referee  and  the  heairmg. — A  referee  to  hear  and  determine 
is,  ad  rem,  the  alter  ego  of  the  Surrogate.  He  controls  the  "calendar,"  may 
grant  or  refuse  amendments  or  adjournments,  and  is  to  judge  the  issues. 
Therefore,  he  must  be  free'  from  the  disqualifications  which  would  prevent 
the  Surrogate  himself  from  trying  the'  cause  or  hearing  the  evidence.  See 
§  1024,  C.  C.  P.,  "Qualifications  of  a  Referee."  An  order  of  reference 
which  involved  passing  on  a  contested  counsel  fee  was  returned  by  a  referee 
in  New  York  County,  because  he  had  testified  in  another  case,  as  expert, 
on  ihe  gross  overcharges  made  by  the  attorney  in  question.  The  referee 
must  be  sworn,  aKihough  when  there  are  no  infants,  and  the  parties  pro- 
ceed without  objection,  it  will  be  deemed  an  irregularity.  Mason  v.  Dud- 
dington,  56  How.  Pr.  172. 

Reasonable  notice  to  proceed  with  the  reference  is  sufficient.  MaMer 
of  Ferrigan,  42  App.  Div.  1,  4.  The  referee  himself  may  fix  the  date  of  the 
first  hearing,  on  notice  to  the  attorneys  for  all  parties  who  have  appeared. 
It  is  his  duty  to  proceed  to  a  report,  "with  all  convenient  speed."  The 
trial  is  a  trial  in  effect  before  the  Surrogate  and  "actually  engaged"  before 
the  Surrogate's  referee  is  an  actual  engagement  in  cowrt.  In  references  to 
"take  and  report"  the  testin^ony  of  witnesses  must  be  signed  by  them. 
See  General  Rules  of  Practice,  XXX,  and  Matter  of  Russell,  3  Dem.  377. 
But  this  may.  be  waived  by  stipulation,  or  by  failure  to  exact  it.  See 
Matter  of  Hirsch,  116  App.  Div.  367,  373. 

Section  1019,  as  to  terminating  a  reference,  if  referee  delay  his  report, 
applies  to  Surrogate's  referees  to  "hear  and  determine"  only,  Matter  of 
Santos,  31  Misc.  76,  citing  Patterson  v.  Knapp,  83  Hun,  492,  not  to  refer- 
ence to  "take  and  report."  Matter  of  Robinson,  53  Misc.  171.  If  the  party 
duly  serve  a  notice-  of  such  election,  and  nevertheless,  the  report  is  subse- 
quently made  and  filed,  his  right  to  raise  his  objection  of  invalidity  is  not 
affected  by  his  fifing  exceptions  to  such  report.  The  two  positions  are 
supplementary  to,  and  not  inconsistent  with^  each  other.  Ibid.  But,  in 
Matter  of  Robmson,  53  Misc.  171,  Church,  Surr.,  held  §  1019  to  be 
inapphcable,  certainly  not  to  a  reference  to  hear  and  report.  He  cited 
Matter  ef  Bennett,  21  Abb.  N.  C.  238;  Doyle  v.  Mayor,  26  Misc.  61; 
Bennett  v.  Pitman,  48  Huny  612;  Godding'V.  Porter,  17  Abb.  Pr.  374.  These 
cases  certainly  apply  only  to  such  references,  styled  references  "imder  the 
approval  of  the  Starogate;"  But  under  the  language  of  §  2536,  referring 
to  teferentees  in  the  supreme  court  the  rule  in  th©  Santos  ease  seems  cor- 
rect in  regard  to  Surrogate's  references  to  hear  and  determine. 
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The  effect  of  §  1019  can  be  waived  by  formal  stipulation  or  by  conduct 
estopping  a  party  from  raising  the  objection.  See  Gill  v.  Clark;  31  Misc. 
337.  If  not  waived,  the  referee  loses  his  right  to  fees.  Bottome  v.  Neeley, 
124  App.  Div.  600,  aff'd  194  N.  Y.  575. 

The  referee's  power  over  the  proceedings  is  similar  to  that  of  any  referee; 
he  may  compel  the  parties  to  proceed  promptly,  arid  where  vexatious  or 
unreasonable  delays  are  attempted  by  counsel,  or  frivolous  objections 
interposed,  it  has  been  held  that  the  referee  should  close  the  reference  and 
report  to  the  appointing  Surrogate  the  exact  facts,  and  if  the  Surrogate 
find  the  objection  to  be  frivolous,  idle  or  dilatory,  he  may  charge  the  en- 
tire costs  of  the  proceedingspersonaUy  upon  the  offending  parties.  Matter 
of  Williams,  17  N.  Y.  St.  Rep.  839,  Ransom,  Surr.  See  also  Matter  of 
OdeU,  1  Connoly,  94;  Matter  of  Niles,  47  Him,  348.  So  he  has  power  to 
make  an  order  extending  the  time  to  file  briefs.  Matter  of  Santos,  31  Misc. 
76;  Morrison  v.  Lawrence,  2  How.  Pr.  (N.  S.)  72;  Matter  of  Robinson,  supra. 
He  controls  the  examination  of  witnesses,  and  his  rulings  upon  evidence 
will  not  be  reviewed  until  the  hearing  upon  his  report.  Estate  of  F.  W.  Mer- 
tens,  N.  Y.  Law  Jour.,  November  26,  1901.  And  the  Surrogate's  Court 
will  enforce  his  mandates.  Ibid.,  citiag  §  856,  C.  C.  P.,  and  Estate  of  Benj. 
Webb,  N.  Y.  Law  Jour.,  May  18,  1901.  As,  e.  g.,  by  directing  a  warrant 
for  commitment  to  issue  if  witness  refuses  to  obey  direction  of  referee. 
Ibid.  So,  where  a  referee  is  appointed  to  take  the  account  of  executors 
he  has  power  to  allow  them  to  file  a  supplemental  account  and  doubtless 
to  amend  the  account  already  filed  where  all  the  parties  are  before  him. 
Matter  of  Frank,  1  App.  Div.  39;  Estate  of  PenfleU,  N.  Y.  L.  J.,  Feb.  17, 
1912,  citing  Matt^  of  Byrnes,  100  N.  Y.  Supp.  12, 114  App.  Div.  532;  Estate 
of  Fithian,  14  N.  Y.  Civ.  Proc.  52;  Lounsbury  v.  Sherwood,  53  App.' Div. 
318.  The  dubious  language  of  the  court  of  appeals  in  the  Matter  of  Clark, 
119  N.  Y.  427,  "that  (former)  section  2546  seems  to  open  everything  and 
settle  nothing,"  is  quite  immaterial  in  view  of  the  fact  that  in  that  case 
these  powers  of  referees  were  not  directly  imder  discussion.  In  Matter  of 
Schneider  also  {sub  nom.  Matter  of 'Frank),  1  App.  Div.  39,  Bartlett,  J., 
passes  directly  on  the  question  of  the  power  of  a  referee  to  allow  executors 
to  file  a  supplemental  account,  showing  payments  made  subsequent  to  the 
time  when  they  were  compelled  to  file  theiraccount.  It  is  to  be  noted  that 
in  this  case  all  the  parties  were  before  the  court  and  the  disposal  of  any 
objections  to  the  supplemental  account  could  thus  be  had  in  the  same 
reference,  thus  economizing  both  time  and  money  to  the  estate.  The  other 
point  as  to  the  power  to  allow  an  amendment  of  an  account  has  been  sus- 
tained in  the  Matter  of  Munzor,  4  Misc.  374,  Ransom,  Surr.,  where,  when 
a  contested  account  was  pending  before  a  referee,  and  coimsel  for  the 
accountant  moved  before  the  Surrogate  for  leave  to  file  an  amended  ac- 
coimt,  the  learned  Surrogate  denied  the  motion  on  the  ground  that  it 
should  be  made  before  the  referee  who  was  the  proper  one  to  fix  the  terms 
upon  which  the  appUcation  should  be  granted,  if  at  all,  and  in  his  opinion 
the  Surrogate  said :  "There  can  be  no  question  as  to  the  power  of  the  referee 
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to  grant  such  an  amendment  as  the  Surrogate  himself  might  grant  upon 
a  trial,"  citing  Estate  of  Odell,  supra;  Estate  of  Williams,  supra.  '.'..;  ,  In 
an  accounting  before  a  Surrogate  the  accounting  itself. is  the  subject- 
matter  of  the  proceeding  and  any  amendment  may  be  allowed  which  does 
not  include  a  transaction  subsequent  to  the  return  day  of  the  citation," 
citing  Price  v.  Brmon,  "112  N.  Y.  677.  From  this  opinion,  which  is  carefully 
reasoned,  it  may  be  stated  first  that  a  Surrogate  or  his  referee  may  allow 
an  amendment  of  such  an  account  provided  no  items  are  included  of  a 
date  subsequent  to  the  original  return  day  of  the  citation;  second,  that  if 
it  is  desired  to  include  such  subsequent  items  a  supplemental  account  must 
be  filed  which  may  be  done  if  all  the  parties  are  before  the  court;  third,  it 
would  seem,  if  the  subsequent  item  is  of  such  a  character  as  to  involve 
the  right  of  some  one  not  before  the  referee,  who  would,  if  a  party,  be 
entitled  to  object,  that  in  such  event  a  supplemental  citation  would  have 
to  issue. 

§  165.  Findings — Report. — Section  2536  prescribes  that  "the  provi- 
sions of  this  act,  appHcable  to  a  reference  by  the  supreme  court, 
apply  to  a  reference  made  as  prescribed  in  this  section,  so  far  as  they  can 
be  applied,"  etc. 

This  refers  to  chap.  X,  title  2,  which  covers  "trials  by  referee." 

Section  3347  makes  chap.  X,  title  2,  appUcable  "only  to  an  action  com- 
menced in  a  court  of  record." 

Under  the  rules  for  statutory  construction  the  act  of  1914  amplifies 
§  3347,  subd.  7,  as  being  a  later  repression  of  legislative'  intent.  Hence, 
the  practitioner  must  examine  in  particular  §  1018,  C.  C.  P.,  entitled  "Gen- 
eral powers  of  a  referee  upon  a  trial,'.'  and  §  1022  entitled  "Report  of  referee 
— upo'n  trial  of  the  whole  issue  of  fact."  It  seems  to  be  taken  for  granted 
that  §  2541  which  refers  to  Surrogate's  trial  without  a  jury  is  not  con- 
trolling on  the  referees  of  the  Surrogate.  This  section  eliminates  the 
making  of  findings  of  fact  or  conclusions  of  law,  and  denies  to  the  party 
the  right,  after  the  close  of  the  trial,  to  request  a  finding  upon  any  question 
of  fact,  or  a  ruling  upon  a  question  of  law.  Whether  the  mtent  of  the  Legis- 
lature was  merely  to  preclude  the  untimely  presenting  of  requests  "after 
the  close  of  the  trial "  is  immaterial  so  far  as  referees  are  concerned.  That 
is  a  detail  or  formality.  The  opinion  seems  to  be  general  that  the  referee 
is  not  to  render  the  "short  form"  decision  of  a  Surrogate,  which  goes  up 
on  appeal  with  the  force  and  "effect  of  a  general  verdict  of  a  jury."  Sec- 
tion 2541.    Assuming  this  to  be  the  case,  we  proceed. 

§  166.  Requests  to  find. — With  regard  to  findings  of  fact  and  conclu- 
sions of  law,  the  same  rules  applicable  to  trials  by  supreme  court  referees, 
apply  to  references  in  Surrogates'  Courts  and  the  referee  when  requested 
to  make  such  findings  must  do  so.  Matter  of  Mellen,  56  Hun,  553.  See 
Matter  of  U.S.A.  v.  Leary,  138  App.  Div.  857;  Matter  of  Schroeder,  No.  2, 
113  App.  Div.  221.  It  was,  however,  held  that  where  a  referee  neglected  to 
respond  to  requests  to  find,  although  they  were  properly  submitted:  to 
him,  a  judgment  based  upon  his  report  would  not  be  for  that  reason  re- 
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versed  unless  his  refusal  was  clearly  prejudicial  to  the  appellant.    Matter  of 
Hicks,  14  N.  Y.  St.  Rep.320. 

-  In  giving  the  Surrogate  power  to  refer  questions  of  fact  or  account,  the 
plain  intent  of  the  Legislature  was  to  cast  upon  the  referee  judicial  powers 
and  responsibiUties,  and  thus  relieve  the  Surrogate  from  any  duty  in  the 
proceeding  except  to  review  his  conclusions  of  law  from  facts  established 
by  the  evidence.  It  was  not  contemplated  that  the  referee  should  be  an 
assistant  to  the  Surrogate  acting  simply  ministerially.  The  referee's  find- 
ings of  fact  should  be  regarded  as  the  verdict  of  a  jury,  and,  unless  clearly 
against  the  weight  of  evidence,  so  as  to  amount  to  a  finding  without  evi- 
dence, they  should  be  sustained.  Matter  of  Odell,  1  Connoly,  94.  See 
Matter  of  Neslell,  72  Misc.. 331.  Fowler,  Surr.,  review  of  referee's  power. 
There  is,  from  the  view  point  of  efficiency,  propriety  in  this  differentia- 
tion. The  trial  before  the  referee  is  usually  extended,  however  he  may 
endeavor  to  expedite  the  matter.  Unless,  therefore,  with  the  minutes  of 
the  testimojiy  he  presents  separate  findings  with  reference  to  the  foHos 
of  the  minutes  the  labor  of  the  Surrogate,  upon  application  to  confirm  or 
to  modify  the  report,  is  not  diminished  at  all.  He  might  as  well  have  tried 
the  issues  himself  at  the  outset.  The  practice  in  the  Surrogate's  office 
appears  to  be  that,  if  exceptions  be  filed,  an  assistant  goes  over  the  report, 
and  its  folio  references,  in  order  to  ascertain  whether  the  findings  are  sus- 
tained by  the  testimony  or  exhibits. 

§  167.  The  report,  filing. — ^The  report  of  the  referee  must  be  filed  to- 
gether with  the  testimony,  and  the  practice  in  regard  thereto  is  covered  by 
the  general  rules  in  the  absence  of  special  rules  in  the  particular  counties. 
The  rule  as  to  referee's  report  in  the  particular  county  naust  be  referred  to. 
In  New  York  county  it  is, 

Rule  XVI.— Referee's  Report 
A  referee  shall  file  with  his  report  all  the  testimony  taken  and  all  the  papers  and 
,  exhibits  that  were  before  him  in  the  proceeding  in  which  the  report  is  filed. 
•     When  a  referee's  report  has  been  filed  said  report  shall  be  confirmed  as  of  course 
unless  ex;ceptions  thereto  be  filed  by  a  party  interested  in  the  accounting  or  pro- 
ceeding within  ten  days  after  a  written  notice  of  such  filing  and  a  copy  of  such 
'  report  shall  have  been  served  upon  the  opposing  party;  and  in  ease  exceptions 
shall  be  so  filed,  any  party  m^y  bring  on  the  hearing  of  said  exceptions  on  any 
stated  motion  day  on  the  same  notice  that  would  be  required  for  the  hearing  of  a 
,   motion.  ^ 

The  best  practice  is  to  have  the  referee's  papers  under  one  cover,  oath, 
stenographer's  minutes,  index  of  exhibits,  certificate  of  accuracy  of 
minutes,  opinion,  if  any,  report.  Then  the  papers  received  by  the  referee 
from  the  Surrogate  are  to  be  returned.  Then  the  exhibits,  separately  and 
in  proper  sequence  of  numbering. 

§  168.  Confirmation  or  modification  of  the  report.— rThe  prevailing 
party  serves  a  copy  of  the  report  and  a  notice  of  its  filing.  This  starts  the 
time  within  which  exceptions  may  be  filed.  (See  local  rules.)  The  pre- 
vailing party  himself  may  desire  some  modification,  in  which  case  he  also 
should  except. 
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A  referee's  report,  on  conflicting  evidence  should  not,  it  is  said,  be  dis- 
turbed, unless  it  be  clearly  against  the  weight  of  evidence  or  is  not  supported 
by  any  evidence.  Matter  of  Odell,  1  Connoly,  94;  Matter  of  Bradley,  17  St. 
Rep.  836;  Matter  of  Plumb,  24  Misc.  249.  The  Surrogate  may  confirm  or 
modify  the  referee's  report.  The  term  "modification,"  of  course,  includes 
the  refusal  to  confirm,  confirmsttion  with  modification,  or  a  remitting  of  the 
report  to  the  referee  with  directions  to  proceed  anew.  Matter  of  Post, 
19  N.  Y.  Supp.  18;  Ex  parte  Pollock,  3  Redf.  100;  Matter  of  Bayer,  54  Hun, 
189.  When  the  report  comes  up  before  the  Surrogate  and  exceptions  have 
been  filed,  the  Surrogate  is  boimd  to  consider  such  exceptions  and  the 
questions  thereby  raised.  Matter  of  Bedford,  30  Hun,  551.  Should  he 
confirm  the  report  in  such  case  without  passing  on  these  exceptions  it  will 
be  held  error,  but  where  no  exceptions  are  filed,  then  by  operation  of  the 
rules  of  practice,  the  Surrogate  has  power  as  would  a  supreme  court  jus- 
tice to  direct  an  order  for  confirmation  to  be  entered,  Matter  of  Leffingmell, 
30  Him,  528,  530;  and  exceptions  filed  after  the  Surrogate  has  so  acted 
upon  the  Teport  are  unavailing,  provided  of  course  the  ten  days,  within 
which  exceptions  may  be  filed,  shall  have  expired  before  the  making  of  the 
decree. .  The  Surrogate  must  consider  the  referee's  findings  of  fact  which, 
as  has  been  already  observed,  he  should  sustain,  unless  they  be  clearly 
against  the  weight  of  evidence,  Matter  of  Odell,  1  Connoly,  94,  or  without 
any  evidence  to  support  them.   Estate  of  Bradley,  17  N.  Y.  St.  Rep.  836. 

§  169.  The  Surrogate's  duty  regarding  the  report. — However,  what  has 
been  said  in  regard  to  the  confirmation  of  a  referee's  report  as  of  course, 
"unless  exceptions  thereto  are  filed  and  served  within  ten  days  after  a 
written  notice  of  its  filing  and  a  copy  of  the  report  shall  have  been  served 
upon  the  opposing  party"  is  not  to  be  taken  as  depriving  the  Surrogate 
of  his  discretionary  power  over  the  referee's  report;  for  example,  he  is  not 
limited  to  the  conclusions  of  law  drawn  by  the  referee  from  his  findings  of 
fact.  In  two  recent  cases  the  court  of  appeals  has  so  held.  Matter  of 
Clark,  168  N.  Y.  427,  and  Matter  of  Bdrefleld,  177  N.  Y.  387,  391.'  In 
the  latter  case  the  Surrogate  drew  absolutely  contrary  conclusions  of  law 
from  the  re:5pree's  findings  of  fact.  The  court  of  appeals  held  the  last 
clause  of  former  §  2546  (now  2536)  was  not,  explicit  as  it  is,  self-executing. 
The  Surrogate  has  the  right,  and  it  is  even  his  duty  to  act  upon  it,  even  if 
the  specified  period  has  expired.  Ibid.  And  see  Matter  of  Schaefer,  65  App. 
Div.  378,  382;  so,  although  no  exceptions  be  filed,  and  the  findings  of  fact 
remain  undisturbed,  a  Surrogate  may  modify  the  report  in  regard  to  the 
relief  suggested  and  as  modified  confirm  it;  so,  also,  in  "the  absence  of  ex- 
ceptions where  the  report  is  not  accompanied  by  the  testimony  as  required 
by  the  Code,  the  Surrogate  may  set  aside  the  report  of  his  own  motion  as 
he  certainly  would  upon  motion  of  an  objecting  party.  It  was  so  held 
where  the  referee  only  returned  imperfect  notes  of  the  testimony  with  his 
report.  Matter  of  Azzeli's  Estate,  4  N.  Y.  Supp.  462,  where  Ransom,  Surr., 
used  the  following  language:  "The  requisites  of  the  statute  and  the  rules 
of  practice  have  not  been  regarded  by  the  referee  in  any  substantial  respect. 
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There  is  no  testimony  returned;  simply  notes  here  and  there  of  something 
sworn  to.  The  attorneys  on  both  sides  should  have  requested  the  referee 
to  take  all  the  testimony  and  caused  it  to  be  signed  by  each  witness^  If 
he  neglected  or  refused  to  do  this,  apphcation  should  have  been  made  to 
the  court  for  his  removal." 

§  170.  Time  within  which  report  must  be  acted  on. — Where  exceptions 
are  filed  to  the  Tef creeps  report  in  time,  it  must  be  acted  upon,  that  is,  con- 
firmed, approved,  modified,  sent  back  or  rejected  within  ninety  days  after 
it  has  been  submitted  to  the  Surrogate.  If  this  be  not  done,  then  under 
§  2536  "  it  shall  be  deemed  to  have  been  confirmed  as  of  course,  and  a 
decree  to  that  effect  may  be  entered  by  any  party  interested  in  the  pro- 
ceeding upon  two  days'  notice."  But,  as  just  noted,  in  spite  of  the  intent 
of  those  who  framed  this  ameildment,  the  court  of  appeals  has  held, 
four  to  three,  that  there  is  no  confirmation  by  operation  of  the  statute, 
until  and  unless  a  party  Luterested  notices  a  decree  thereunder  for  entry, 
and  in  the  meantime  the  Surrogate  is  not  ousted  of  jurisdiction,  and  may, 
even  after  the  ninety  days,  act  on  the  report,  and  set  it  aside  providing  he 
acts  before  any  partj'  moves.  Matter  qf  Clark,  168  N.  Y.  427,  rev'g  61 
App.  Div.  337.  Unfortunately  the  party  entitled  to  confirmation  of  the 
decree  in  .this  case  was  guilty  of  laches  and  acts  amounting  to  acquiescence 
in  the  Surrogate's  decree  made  after  the  ninety  days.^  See  also  Matter 
of  Hoffman,  136  App.  Div.  516.  The  Clatk  case  is  followed  and  reasserted 
in  Matter  of  Barejield,  177  N.  Y.  387,  391.  The  effect  of  these  decisions  is 
that  the  report  of  a  Surrogate^'s  referee  is' never  final  of  itself .  There  must 
be  a  dedsionand  decree  by  the  Surrogate,  His  decree  is  the  "first  binding 
adjudication,"  from  which  alone  can  an  appeal  be  taken.  Matter  ofBare^ 
field,  swpra. 

The  Surrogate  must  consider  the  exceptions  in  detail  {Ex  parte  Bedford, 
30  Hun,  551),  and  if  he  is  Mt  in  doubt  as  to  the  validity  of  the  exceptions 
by  a  lack  of  evidence,  he  may  reserve  the  exceptions  and  send  the  matter 
back  for  further  testimony.  Ex  parte  Pdlock,  3  Redf.  100;  Matter  of  Bayer, 
54  Hun,  189.  But  for  appeal  purposes,  the  Surrogate,  and  never  the 
referee  rules  on  requests  for  purposes  of  exceptions.  Matter  of  NesteM,  72 
Misc.  331. 

The  provision  of  §  1023  of  the  Code  prohibiting  a  referee  from  making 
additional  findings  of  fact  or  ruling  on  questions  of  law  after  he  has  ren- 
dered his  decision,  are  not  applicable  to  special  proceedings,  and  therefore 
do  not  apply  to  Surrogates'- Courts.  Matter  of  Bayer,  supra,  Parker,  P.  J. 
But  a  matter  will  not  be  sent  back  to  a  referee  for  a  rehearing  for  an  im- 
material cause  or  where  no  fraud  or  clerical  error  is  claimed  to  exist,  or 
where  it  is  clear  that  no  injustice  has  been  done.  Matter  of  Kranz,  41 
Hun,  463.  The  reasoning  in  Kinsila  v.  Skubert,  160  App.  Div.  8,  is  in 
point.     Exceptions  to  the  report  in  that  case  adequately  presented  the 

^  Parker,  J.,  in  his  dissenting  opinion  correctly  states  the  intent  of  this  amendment, 
drawn  by  the  author  as  counsel  to  the  committee  of  the  Assembly  that  investigated 
the  Surrogate's  Coui't  in  NeW  York  county.  ,  . 
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questions  for  appellate. review.  Nor  will  the  report  be  sent  hack  merely 
because  there  is  a  conflict  of  evidence  in  the  testimony  taken  before  the 
referee;  in  such  a  case  the  Surrogate  will  support  the  finding  of  the  referee 
unless  it  clearly  amomits  to  a  finding  unsupported  by  evidence.  Matter 
of  Odell,  1  Connoly,  94.  A  Surrogate  may  serid  a  matter  back  for  addir 
tionalf  report  where  there- thas:-  been  some  aediden;tali  omission  rendering 
the  report  incomplete  or  unintelligible.  Aberconibie,  v.  Holder,  63  N.  Y. 
628. 

§  171.  Filing  new  objections  to  account  before  referee. — It  is  to  be 
noted  that  where  a  disputed  account  is  deferred,  -the  issues  raised  before 
the  referee  are  determined  by  the  objections  filed  in  the  Surrogate's  Court. 
Prior  to  the  Code,  when  it  was  the  practice,  to  send  such  accounts  to  an 
auditor^  it  was  held  by  the,  court  of  appeals,  Bcmghton  v.  FUrdj  74  N.  Y. 
476,  that  the  auditor  had  no  judicial  powers  but  was  employed  simply 
to  said  the  Surrogate,  and  that  it  was  not  within  his  power  to  allow  further 
objections  to  be  filed  before  him,  and  that  the  proper  practice  in  case 
additional  objections  are  desired  to"  be  filed  would  be  by  application  to 
the  Surrogate,  by  .whom  they  could  then  be  referred  to  the  auditor.  It  is 
submitted  that  the  reasoning  on  which  this; decision  was  based  is. not  ap- 
pUeable  to  referees  under  the  Code  in  Surrogates'  Courts  in  view  of  the 
decisions  conceding  judicial  powers  to  such  referees,  and  even  holding 
that  a  referee  has  power  to  allow  an  objection  to  be  amended,  and  even 
to  allow  new  objections  to  be  interposed.  Matter  of  Fithian,  3  N.  Y.Supp. 
193,  Ransom,  Surr.,  although  in  this  case  leave  to  file  the  new  objection 
was  in  fact  granted  by  the  Surrogate.  See  Matter  of  Penfield,  N'.  Y.  L.  J., 
Feb.  17,  1912,  and  cases  cited.  See, part  VIII,  Accountings.  See  Matter 
of  Gearns,  27  Misc.  76,  and  cases  cited;  Matter  of  Frank,  1  App.  JDiv-  39. 
The  case  of  Eldred  v.  Eames,  115  N.  Y.  405,  was  a  case  of  reference  of  dis- 
puted claim  under  the  Revised  Statutes^  and  is  not,  I  think,  authoritative. 
It  is  obvious  that  if  the  accoimt  itself  is  amended  before  the  referee,  the 
objectant' cannot  be  deprived  of  his  right  to  object  to  any  different  item. 
So  if  a  claimant  makes  a  proper  case,  he  may  be  allowed  to  amend,  even 
by  claiming  a  larger  amoimt.    Lounsbury  v.  Sherwood,  53  App.  Hiv.  SIS.  . 

§  172.  Compensation  of  referee. — With  regard  to  his  fees  a  referee  in 
a  Surrogate's  Court  stands  substantially  upon  the  same  basis  as  a  referee 
in  the  supreme  court.  This  is  expressly  provided  by  §  2752  of  the  Code, 
which  is  as  follows: 

§  2762.    Fees  of  .  .  .  referee  .  .  .  and  witness. 

A  referee,  juror,  or  witness,  is  entitled  to  the  same  fees,  for  his  services  and 
for  traveling,  as  is  allo\ved  for  like  services  in  the  supreme, court. 
2  R.  S.  69,  §  19,  former  §§  2565,  2566,  pf  this  jpode. 

The  statutory  compensation  of  referees  in  the  supreme  court,  was  in- 
creased by  ch.  90  of  the  Laws  of  1896,  amending  §  3296  of  the  Code,  to 
$10.00  a  day.  There  is  no  question,  however,  but  that  the  parties  to  a 
reference  in  the  Surrogate's  Court  may  stipulate  that  the  referee  shall  not 
be  limited  to  the  statutory  fees  for  his  services;  but,  to  make  such  stipula- 
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tion  valid,  it  must,  first,  be  entered  upon  the  minutes,  and,  second,  it  must 
fix  the  rate  of  compensation.  First  National  Bank  v.  Tamajo,  77  N.  Y. 
476;  Griggs  v.  Guinn,  29  Abb.  N.  C.  144;  Griggs  v.  Day,  18  N.  Y.  Supp. 
796,  aff'd  135  N.  Y.  469. 

If  the  parties  particularly  agree  at  the  commencement  of  the  reference 
that  the  referee  shall  not  be  limited  to  the  statutory  fee,  and  also  agree 
what  he  shall  be  entitled  to  charge,  a  subsequent  entry  upon  the  minutes 
of  the  terms  of  their  agreement  will  be  deemed  to  have  been  made  in  com- 
pliance! wi1«h  the  statute,  "ai  or  before  the  commencement  of  the  trial."  Griggs 
V.  Bay,  135  N.  Y.  469;  PhiUnn  v.  Patrick,  22  How.  Pr.  1.  A  stipulation 
that  the  referee  may  charge  such  fees  for  his  services  as  he  deems  proper 
is  insufficient,  and  if  such  stipulation  is  subsequently  repudiated,  the 
court!  is  limited  to  allowing  only  the  statutory  fees.  Matter  of  Hurd,  6 
Misc.  171.  The  referee  is  entitled  to  charge  for  every  day  occupied  in  the 
hearings,  and  also  for  the  time  spent  in  the  ipvestigation  and  consideration 
of  the  case  after  its  submission.  Berg  v.  Rottek,  Daily  Register,  Dec.  28, 
1899.  This  of  course  means  a  reasonable  time  and  must  be  determined  by 
the  nature  of  the  case  or  the  character  of  the  questions  before  him.  Fay 
V.  Muhlker,  13  Daly,  314.  The  amount  of  time  spent,  when  the  fees  are 
to  be  taxed,  should  be  proved  by  certificate  or  affidavit.  Such  affidavit 
should  not  only  show  the  time  actually  used,  but  should  also  contain  a 
specific  allegation  that  the  time  used  was  necessarily  required.  But  if  the 
parties  omit  to  require  such  proof  of  time  occupied,  and  an  allowance  is 
incorporated  in  the  decree  and  the  executor  directed  to  pay  the  referee  a 
specffic  sum,  an  appellate  court  will  not  disturb  the  Surrogate's  allow- 
ance; for  no  question  as  to  its  propriety  is  in  such  case  presented.  Han- 
cock V.  Meeker,  95  N.  Y.  528;  Kearney  v.  McKeon,  85  N.  Y.  136;  Brawn 
V.  Windmuller,  4  J.  &  S.  75;  ShuUz  v.  Whitney,  17  How.  Pr.  471. 

In  the  absence  of  a  stipulation,  the  statutory  provision  is  mandatory 
upon  the  Surrogate  in  fixing  the  referee's  compensation.  Matter  of  Willett, 
6  Dem.  435.  So,  also,  if  a  stipulation  be  made  upon  the  referee's  minutes 
that  the  referee  shall  be  paid  such  simi  as  shall  be  fixed  by  the  Surrogate 
upon  the  coming  in  of  his  report,  the  Surrogate  has  no  power  to  give  him 
more  than  the  statutory  compensation.  Matter  of  GiUman^  12  Civ.  Proc. 
R.  179. 

In  New  York  county,  under  Rule  XX,  in  view  of  the  expenses  of  a  ref- 
erence being  taxable  on  the  entry  of  the  decree,  it  is  required  that  the 
referee's  bill  (and  the  stenographer's)  be  sustained  "by  affidavits  or  de- 
tailed proof."  It  seems  infra  dig.  for  a  referee  who  is  the  alter  ego  of  the 
Surrogate  to  have  to  swear  to  the  amount  of  his  service  in  hours  or  days, 
but  it  is  quite  proper  his  bill  should  be  fully  itemized  as  to  every  element 
of  his  charge  particularly  if  the  parties  stipulate  to  pay  "for  each  and 
every  hour."    The  new  rule  permits  the  affidavit  of  another  than  the  referee. 

§  173.  Same  subject. — The  cases  discussed,  ante,  under  stenographers' 
fees  are  germane  to  those  of  referees.  See  Bottome  v.  Neeley,  124  App.  Div. 
600;  Austin  v.  Munro,  47  N.  Y.  360;  O'Bnen  v.  Jackson,  167  N.  Y.  31; 
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Shaffer  v.  Baeon,  35  App.  Div.  248.  The  right  to  fees  may  be  lost  if  report 
be  withheld  over  sixty  days.  Bottome  v.  Neeley,  124  App.  Div.  600,  aff'd 
194  N.  Y.  575. 

The  Surrogate  has  no  power  to  (1)  compel  the  referee  to  file  his  report 
in  advance  of  his  being  paid,  nor  (2)  to  compel  any  party  to  pay  the  referee 
before  his  report  is  filed.    Matter  of  Kraus,  4  Dem.  217. 

If  a,  party  pay  the  fee  and  take  up  the  report,  the  payment  is  taxed  as 
costs  in  the  decree,  which  may  direct  reimbursement  of  such  party  from  the 
estate  or  by  the  party  charged  with  costs.    Matter  of  Hurd,  6  Misc.  171. 

§  174.  How  to  collect  referee's  fees. — Before  the  Code  it  was  held  ttiat 
an  auditor  could  not  withhold  his  report  imtil  his  fees  were  paid,  but  that 
it  was  proper  that  the  fixing  of  his  compensation  should  be  deferred  until 
the  confirmation  of  his  report,  at  which  time  the  Surrogate  should  fix  it. 
Ex  parte  Foster,  3  Redf.  532.  Since  the  Code,  however,  it  appears  that 
a  referee  may  refuse  to  file  his  report  until  his  fees  are  paid,  although  he 
runs  a  risk  of  the  tennination  of  the  reference  in  case  he  fails  to  file  or 
dehver  his  report  within  sixty  days  as  prescribed  by  §  1019  of  the  Code. 
See  Matter  of  Santos,  31  Misc.  76.  Nevertheless  even  though  he  have  not 
filed  his  report  within  the  sixty  days,  he  will  not  be  precluded  from  re- 
covering his  compensation  in  the  absence  of  proof  that  either  party  ac- 
tually elected  to  terminate  the  reference.  Nealis  v.  Meyer,  21  Misc.  344. 
See  Hierman  v.  Hapgood,  1  Den.  188;  0' Neil  v.  Howe,  16  Daly,  181.  To 
avoid  the  termination  of  the  reference  the  requirement  of  §  1019  must  be 
literally  complied  with.  Phipps  v.  Carman,  84  N.  Y.  650.  For  if  not,  the 
right  to  fees  may  be  forfeited.  Bottome  v.  Neeley,  supra.  And  if  the  referee, 
by  his  own  fault,  forfeits  his  fees  under  a  stipulation  which  include  his 
and  the  stenographer's  he  may  become  personally  liable  to  the  stenog- 
rapher himself,  since  he  has  destroyed  his  right  against  the  parties.  Ibid. 
Where  within  the  sixty  days,  a  referee,  having  completed  his  report,  gave 
written  notice  to  the  attorney  for  the  prevailing  party  that  his  report 
was  ready  for  dehvery  upon  payment  of  his  fees,  but  it  was  not  filed  or 
dehvered  until  after  the  sixty  days,,  and  after  a  notice  of  termination  had 
been  served,  the  tender  of  the  report  was  held  not  to  be  a  deUvery  within 
the  intent  of  the  Code.  Little  v.  Lynch,  99  N.  Y.  112.  There  is  a  pecu- 
harity  regarding  references  in  the  Surrogates'  Courts,  due  to  the  fact  above 
noted,  that  on  the  one  hand  the  Surrogate  is  powerless  to  direct  the  referee 
to  file  his  report  in  advance  of  receiving  his  fees,  and  on  the  other  hand 
powerless  to  direct  any  one  of  the  parties  to  the  proceeding  to  pay  the 
referee  before  the  report  is  filed.  Geibv.  Topping,  83  N.  Y.  AQ;  Perkins  v. 
Taylor,  19  Abb.  Pr.  146;  Matter  of  Kravs,  4  Dem.  217.  In  the  case  last 
cited  Surrogate  Rollins  used  the  following  language:  "If  the  referee  shall 
see  fit  to  file  his  report  without  exacting  his  fees,  provision  can  be  made, 
in  the  final  decree  or  order  that  may  hereafter  be  entered  in  this  proceeding, 
for  the  payment  of  thos&  fees  by  such  of  the  parties  hereto  as  may  be 
found  justly  chargeable  therefor.  And  if  any  one  of  the  parties  shail  pay 
the  referee,  and  it  shall,  at  the  termination  of  the  proceeding,  appear  that 
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such  party  ought  not,  under  all  the  circumstances,  to  be  charged  with  the 
expenses  of  the  reference,  a  direction  may  be  given  for  his  reimbursement, 
and  for  pajonent  of  costs  of  reference,  either  out  of  the  assets  of  the  estate 
or  by  some  one  of  the  parties  hereto  as  may  seem  just  and  proper."  Orig- 
inally, a  referee  must  look  for  his  fees  to  the  party  who  takes  up  the  report. 
Attorney  General  v.  Continental  Life  Ins.  Co.,  93  N.  Y.  45,  47.  But  the 
court  of  appeals  held  that  while  ordinarily,  the  court  could  not  direct 
the  parties  to  action  to  pay  the  fees  and  take  up  a  report,  yet,  where  the 
party  was  a  receiver  appointed  by  the  court,  whose  legal  expenses  are 
properly  payable  out  of  the  fund  involved,  the  court  has  power  to  order  the 
referee's  fees  to  be  paid  out  of  the  fund.  So  it  has  been  held  by  a,nalogy, 
that  where  a  reference  in  a  Surrogate's  Court  is  necessary,  as  for  example, 
upon  the  accounting  of  an  executor  or  administrator  who  is  an  officer  of 
the  court  over  whom  it  has  general  supervision  and  control  in  directing 
the  distribution  of  the  estate  or  fund,  the  Surrogate's  Court  will  have 
power  to  direct  the  payment  of  the  referee's  fees  in  a  proper  case  out  of 
such  fund.  Matter  of  Hurd,  6  Misc.'  171,  Abbott,  Surr.  The  appellate 
division  recently  held  that  the  referee  has  the  right  to  exact  as  a  condition 
of  the  deUvery  of  the  report  the  payment  of  his  fees,  and  the  court  will  sus- 
tain the  attorney  of  the  successful  party  in  pajdng  the  same  in  order  to 
secure  the  report;. and  lays  down  the  rule,  that  the  attorney  in  the  event 
that  the  amount  paid  shall  prove  to  be  greater  than  the  court  will  allow, 
is  not  personally  to  be  chargeable  with  the  excess  paid;  but  the  payment 
to  the  referee  will  be  deemed  to  be  made  upon  the  implied  condition  that 
they  shall  be  adjusted  at  the  time  of  taxation  of  costs  exactly  as  they 
might  have  been  fixed  by  the  court,  if  an  application  for  that  purpose  had 
been  made,  and  an  understanding  between  the  parties  must  be  implied, 
that  if,  for  any  reason  the  amount  paid  to  the  referee  shall  prove  to  be 
greater  than  the  court  thinks  is, a  proper  allowance,  the  excess  will  be 
returned,  Duhrkop  v.  White,  13  App.  Div.  ^293,  opinion  by  Rumsey,  all 
concurred.  See  also  Matter  of  Kenny,  N.  Y.  Law  J.,  October  24,  1890. 
The  Surrogate's  Rules  in  the  county  of  New.  York,  provide  explicitly 
that,  where  a  party  to  a  decree  shall  deem  himself  entitled  to  tax  dis- 
bursements for  referees'  and  stenographers'  fees,  such  disbursements  should 
be  sustained  by  affidavit  or  detailed  proof  by  the  referee  or  stenographer. 
This  is  exclusive  of  the  certificate  required  of  such  referee  when  services 
of  counsel  upon  the  reference  is  madp  the  basis  of  a  claim  for  an  allowa'nce. 

If  the  case  is  not  one  where  the  Surrogate  may  properly  direct  the  ref- 
eree's fees  to  be  paid  out  of  the  fund  or  estate,  the  referee  is  remitted,  in 
case  he  be  not  paid  his  fees  when  the  report  is  taken  up,  or  filed,  to  a  com- 
mon-law action  to  recover  them.   Ldttle  v.  Lynch,  99  N.  Y.  112,  114. 

§  175'.  Compelling  parties  to  proceed. — It  may  be,  however,  that  the 
party  accountiijg  refuses  to  proceed.  The  practice  iii  that  case  is  thus 
defined,  in  Matter  of  Kenny,  N.  Y.  Law  J.,  Oct.  24,  1890;  Ransom,  Surr., 
decided  that  "the  report  of  the  referee  to  the  effect  that  the  accounting 
party  neglects  and  refuses  to  proceed  is  the  proper  method  of  informing 
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the  Surrogate  of  the  cause  of  delay;  but  such  report  is  not  effectual  as  the 
basis  of  the  referee's  motion  to  tax  his  fees.  Proper  practice  by  the  referee 
in  such  cases  is  to  issue  his  subpoena  and  cause  the  same  to  be  served  on 
the  accounting  party,  and,  if  necessary,  a  subpoena  duces  tecum,  and  to 
enforce  obedience  by  commitment  for  coptempt:  Thus  the  vouchers 
would  be  produced  for  examination,  and  the  accounting  party  for  personal 
examination;  whereupon  the  referee  should  report  the  facts  and  the  pro- 
ceedings with  dates  required  by  settled  practice,  for  the  taxation  of  his 
fees.  On  such  report,  a  decree  would  be  proper  settling  the  accounts  and 
fixing  all  costs,  payment  of  which  could  be  enforced.  This  proceeding  is 
referred  back  to  the  same  referee,  who  will  proceed  accordingly." 

II.    TRIAL   BY  JURY 

§  176.  Issues  triable  by  jury. — The  most  satisfactory  work  of  the 
Revisers  of  Chapter  XVIII  is  in  systematizing  the  jury  trial  provisions  and 
extending  the  court's  power  to  conducting  such  trials  without  awarding  a 
feigned  issue  to  be  tried  in  the  supreme  court,  as  under  2  R.  S.  102,  §  11. 
Also  in  repealing  §  2653a,  the  action  to  determine  validity  of  probate,  the 
existence  of  the  remedy  under  which  tended  to  make  contested  probates 
mere  fishing  excursions.  The  parties  would  feel  out  each  other's  strength 
in  the  Surrogate's  Court,  and  even  if  probate  were  decreed  there  would 
still  be  a  period,  of  uncertainty  in  anticipation  of  the  supreme  court  action. 

By  giving  a  right  to  jury  trial  in  the  Surrogate's  Court  in  probate  cases 
(and  other  proceedings)  the  conclusiveness  of  that  court's  decrees  is  made 
completer,  and  the  approximation  of  its  jurisdiction  to  that 'of  the  supreme 
court  ^ade  nearer. 

The  writer  has  since  the  first  edition  of  his  work  seen  one  suggestion 
after  another  of  reform  of  procedure,  particularly  in  the  direction  of  ample 
powers  and  increased  efficiency,  gain  support  and  come  into  operation. 
The  great  desideratum  remains:  that  the  court  become  the  probate  divi- 
sion of  the  supreme  court,  or  that  its  Surrogates  become  probate  division 
judges,  with  the  full  panoply  of  powers  effectual  to  really  carry  out  the 
purposes  set  forth  in  the  first  paragraph  of  §  2510,  and  to  dispose,  in  any 
one  proceeding,  for  ever,  of  every  issue,  between  any  of  the  parties,  by  one 
decree. 

§  177.  Same. — Formerly  the  Surrogates  could  order  a  trial  of  specific 
issues  by  jury  in  two  cases  alone.  The  one,  under  former  §  2547,  a  special 
proceeding  for  the  disposition  of  real  property  of  a  decedent,  the  other  a 
special  proceeding  for  the  probate  of  a  will.  Any  controverted  question  of 
fact  arising  in  the  first  proceeding  might  be  so  dealt  with  by  any  Surrogate 
in  the  State.  But  issues  of  fact  arising  in  a  probate  proceeding  could  only 
be  transferred  by  either  of  the  Surrogates  of  the  county  of  New  York.  In 
the  first  case,  that  is,  of  a  proceeding  for  the  disposition  of  a  decedent's  real 
property,  the  proceeding  itself  was  not  transferred  to  the  supreme  court 
but  the  Surrogate's  order  specified  the  controverted  question  or  questions 
of  fact,  which  in  his  discretion  he  determined  should  be  tried  by  a  jury 
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and  only  those  issues  (which  must  be  plainly  and  distinctly  stated)  were 
to  be  so  tried.  But  the  Code,  in  the  second  case,  that  is,  a  special  proceed- 
ing for  the  probate  of  a  iwill  pending  in  the  county  of  New  York,  provided 
that  it  be  transferred  as  a  proceeding  to  the  supijpme  court  and  thereupon 
the  issues  of  fact  arising  in  such  proceeding  "shall  be  heard  and  deter- 
mined by  the  supreme  court."  Then  in  1910,  §  2472a  enlarged  the  power, 
by  providing  that,  where  a  party  had  a  .constitutional  right  thereto,  and 
seasonably  demanded  the  same,  a  trial  by  jury  must  be  ordered  of  the 
"controverted  question  of  fact"  in  the  proceedings  therein  dealt  with, 
to-wit:  judicial  accounting,  and  proceeding  for  the  payment  of  a  legacy. 

See  Matter  of  Clyne,  72  Misc.  593  (entertaining  commentary  on  legisla- 
tive amendment); 

§178.  Same.  (Sec  §  258  below.)— The  act  of  1914  now  extends  the 
relief  by  new  §  2538.    The  itaUcs  indicate  the  points  of  emphasis. 

§  2538.     [Am'd,  1915. \    Trial  hy  jury. 

In  any  proceeding  in  which  any  controverted  question  of  fact  arises,  of  which  any 
party  has  constitutional  right  of  trial  by  jury,  and  in  any  proceeding  for  the  proliate 
of  a  will  in  which  any  controverted  question  of  fact  arises,  the  surrogate,  must  make 
an  order  directing  the  trial  by  jury  of  such  controverted  question  of  fact,  if  any 
party  appearing  in  such  proceeding  seasonably  demands  the  same,  andira  any  pro- 
ceeding in  iohich'any  controverted  question  of  fact  arises,  of  which  any  party  has,  or 
has  not,  constitutional  right  of  trial  by  jury,  the  surrogate  may,  in  his  discretion', 
make  such  order  without  such  demand.  The  surrogate  in  such  order  must  direct 
that  such  trial  be  had  either  before  hirnself  and  a  jury,  or  at  a  trial  term  of  the  supreme 
court  to  be  held  within  the  county,  or  in  the  county  court  of  the  county.  Either  of  the 
surrogates  oi' {hs  county  of  New  York,  may,  in  his  discretion,  malce  an  order  trans- 
ferring to  the  supreme  court  any  special  proceeding  for  the  probate  of  a  will  pending 
in  said  county.  If  the  trial  shall  not  take  place  in  the  surrogate's  court  the  order 
must  state  distinctly  and  plainly  each  question  of  fact  to  be  tried,  arid  shall  be 
the  only  authority  necessary  for  the  trial  of  such  question.  The  verdict,  if  not  set 
aside  by  the  judge  before  whom  the  question  is  tried,  sha.ll  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took  place,  and  shall  be 
conclusive  except  upon  appeal. 

Former  §  2547  of  this  Code  modified.  Prom  2  R.  S.  102' (Part  2,  c.  6,  tit.  4),  §  11; 
L.  1847,  c.  280,  §  45;  L.  1886,  c.  119;  L.  1895,  c.  946;  L.  1910,  c.  576.  Am'd  by  L. 
1915,  c.  275  (in  effect  April  13,  1915). 

§  179.  Waiving  the  right. — Before  discussing  the  section  just  quoted, 
it  is  to  be  noted  that  the  right  may  be  waived,'  and  in  any  event  is  to  be 
seasonably  demanded. 

§  2537.    Right  to  trial  hy  jury  preserved,  how  waived. 

Whenever  in  any  proceeding  in  the  surrogate's  court,  the  order  or  decree  of  the 
court  wiU  determine  any  issue  or  fact  as  to  which  any  party  has  a  right  of  trial  by 
jury  in  any  court,  such  trial  shall  be  deemed  to  be  waived,  unless  such  party,  per- 
sonally, or  through  his  attorney,  guardian,  committee,  or  special  guardian  appears 
and  seasonably  demands  the  same,  in  which  case  such  trial  shall  be  had  according 
to  the  practice  of  such  court.  And  whenever  such  trial  "te  demanded,  the  same 
may  be  waived  in  any  of  the  modes  prescribed  with  respect  to  the  triaL  of  an 
action  in  section  1009  of  this  act. 

New. 

Section  1009  provides  four  modes  of  waiver. 
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.1.  By  failing  to  appear  at  the  trial.    Giberton  v.  Fldsehel,  5  Duer,  652. 

2.  By  filing  a  written  waiver. 

3.  By  oral  consent  in  open  court,  to  be  entered  on  the  minutes. 

4..  By  moving  the  trial  ^thout.a  jury,  or  failing  to  assert  his  right  before 
the  production  of  any  evidence  at  the  trial.  See  Barker  v.  Barker,  166 
App.  Div.  863;  Kmney  v.  Apgar,  93  N.  Y.  539. 

Section  2537  adds  another  mode,  negative  to  be  sure,  but  effectual.  It 
is  by  the  words  "unless  .  .  .  appears  and  seasonably. demands  the  same." 
It  would  have  been  easy  to  add,  in  this  general  context,  the  words,  "in  his 
answer  or  objections."  This  would  have  been  too  definite  and  certain  for 
a  revision.  In  probate  cases  such  explicit  mode  of  seasonable  demand  is 
prescribed  by  §  2617:  "if  a  jury  trial  of  any  issue  is  desired  the  same  shall 
be  demanded  vn'the  objections."  A  failure  to  do  so  was  held  to  constitute  a 
waiver  in  Matter  of  Holme,  167  App.  Div.  237  (April,  1915).  This  case 
held,  further,  that  it  could  not  be  avoided  by  moving  to  amend  the  objec- 
tions so  as  to  insert  such  a  demand.    See  opinion  of  Clarke,  J. 

Of  course  the  demand  should  specify  the  issue  so  that  the  court  may 
decide  whether  the  constitutional  right  in  fact  exists.  See  McKeon  v.  See, 
51  N.  Y.  300. 

§  180.  The  jury  trial. — Section  2538  is  to  be  studied  in  context  with  the 
next  section: 

§  2639.  Trial  by  jury;  power  of  surrogate;  motion  to  set  aside,  veirdiet  and  for  new 
trial. 

The  surrogate  has  jurisdiction  to  conduct  a  trial  by  jury  in  any  case  in  which 
he  is  permitted  or  required  by  this  act  to  order  such  trial,  and  in  any  case  where 
he  shall  conduct  such  trial  the  same  shall  be  had-  before  the  surrogate  and  a.  jury, 
and  the  trial  shall  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the  su- 
preme court  at  a  trial  term  thereof  held  in  and  for  the  county  of  such  surrogate. 

The  provisions  of  this  act  relating  to  trial  by  the  court  and  a  jury,  or  to  a  motion 
for  new  trial,  shall  apply  to  surrogates'  courts  and  to  the  proceedings  therein  so 
far  as  they  can  be  applied  to  the  substance  and  subject-matter  of  such  proceedings 
without  regard  to  form,  but  the  surrogate  shall  have  no  power  to  set  aside  a  verdict 
or  to  grant  a  motion  for  a  new  trial  in  any  proceeding  in  which  the  trial  took  place 
in  a  court  other  than  the  surrogate's  court. 

New. 

To  clarify  the  matter,  we  noted  first  the  two  cases  formerly  limiting  the 
Surrogate's  right.  Then  we  noted  the  abortive  operation,  in  1910,  of 
§  2472a,  which  was  emasculated  by  judicial  interpretation.  Now,  by  the 
act  of  1914,  the  intent  is  reasonably  clear.  We  assume,  in  discussing  the 
mandatory  provisions: 

1.  A  controverted  question  of  fact; 

2.  In  any  proceeding; 

3.  The  assertion  qf  the  constitutional  right  to  its  trial  by  jury; 

4.  Seasonfibly; 

5.  That  the  right  exists. 

There  are  three  forums  then  available: 
1.  The  Surrogate's  Court, 
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2.  The  supreme  court,  to  be  held  within  the  county. 

3.  The  county  court  of  the  county. 

This  language  emphasizes  the  "county"  jurisdiction.  Query?  Would 
a  change  of  venue  be  ordered,  in  the  supreme  court  or  the  county  court, 
if  the  usual  occasions  therefor  were  made  to  appear? 

We  note  next  that  the  Surrogate  under  §  2538  has  discretionary  power, 
regardless  of  the  existence  of  a  constitutional  right. to  order  a  jury  trial  "in 
any  proceeding  in  which  any  controverted  question  of  fact  arises"  .  .  . 
"without  such  demand." 

It  is  asserted  that  these  sections  are  not  intended  to  give  the  Surrogate 
power  to  determine  any  issue  dehors  the  general  or  special  jurisdiction  of 
his  court  under  §  2S10.  But  it  does  complete  the  powers  of  his  court,  as 
to  the  modes  of  trial,  assimilating  them  to  those  of  "  any  court  of  record." 
Matter  of  Barlow,  not  yet  reported,  Ketcham,  Surr.,  March  31,  1916. 

The  provisions  of  course  are  inapplicable  to  matters  pending  prior  to  the 
date  the  act  took  effect.  Matter  of  lovinella,  166  App.  Div.  460.  Sec- 
tion 2771,  C.  C.  P.  See  also  Matter. of  Spooner,  87  Misc.  170.  In  such 
proceedings  so  pending,  e.  g.,  where  the  party  had  a  right  of  action  under 
§  2653a  that  section  is  kept  alive  for  his  benefit  while  repealed  pro  futuro. 
Ibid. 

Rule  7  relating  to  jury  trials  of  probate  cases  in  the  county  of  New 
York  provides  that:  "Within  five  days  after  a  jury  trial  is  demanded 
in  the  objections  filed  to  the  probate  of  a  will,  the  party  making  the  de- 
mand shall  present  on  two  days'  notice  of  settlement  to  the  attorneys  of  all 
parties  who  have  appeared  as  attorney  a  proposed  order  directing  such  trial 
by  jury.  Such  order  shall  state  plainly  and  concisely  the  controverted 
questions  of  fact  to  be  tried  by  jury.  If  a  party  demanding  a  trial  by  jury 
fails  to  serve  and  present  a  proposed  order,  as  aforesaid,  such  order  may 
thereafter  be  presented  by  any  party  to  the  proceeding." 

In  a  vefy  recent  case.  Matter  of  Dorsey,  N.  Y.  L.  J.,  March  6,  1916, 
Fowler,  Surr.,  reviewed,  as  to  probate- proceedings,  the  practice  where 
juries  are  demanded.    We  extract  parts  of  the  instructive  opinion : 

"  Fowler,  Surr.  The  trial  of  the  controverted  questions  of  fact  (put  to 
the  jury  by  an  interlocutory-  order  dated  November  1,  1915,  based  on  the 
contestant's  objections  demanding  a  trial  by  jury  of  such  controverted 
issues)  came  on  for  hearing  before  me  and  a  jury,  duly  impaneled  and 
selected  for  the  purpose,  at  this  trial  term  of  this  court.  At  the  close  of 
the  evidence  I  direbted  a  verdict  on  all  the  questions  so  put  to  the  jury, 
substantially  in  favor  of  the  will.  I  then  directed  meo  motu  the  proponent 
to  move,  pursuant  to  §  1233,  C.  C.  P.,  for  judgment  at  a  late  day  in  the 
term  on  the  answers  of  the  jury  (duly  subscribed  by  the  foreman  and  the 
jurors),  and  at  the  same  time  I  directed  the  contestant  to  move  for  a  new 
trial  at  a  day  deferred  on  the  minutes,  pursuant  to  §  998,  C.  C.  P. 

"  I  believe  this  is  the  proper  practice,  and  that  §  1233,  C.  C.  P.,  should 
be  held  to  apply  to  verdicts  rendered  by  a  jury  on  the  controverted  issues 
of  fact  put  to  them  in  this  court,  although,  as  I  pointed  out  in  Matter  of 
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Plate,  156  N.  Y.  Supp.  999,  the  answers  of  a  jury  to  questions  are  not  a 
special  verdict,  and  not  a  general  verdict.  But  they  more  nearly  resemble 
a  special  verdict,  as  defined  by  the  Code,  than  a  general  verdict.  The  Code, 
to  which  we  are  referred  in  gross  for  guidance  by  the  New  Surrogates' 
Law,  seems  to  contemplate  only  two  generic  kinds  of  verdict,  and  in  this 
respect  it  is  faulty. 

"  It  is  necessary  that  the  practice^  on  trials  with  the  aid  of  juries  in  the 
courts  of  the  Surrogates  for  this  county,  should  be  speedily  settled  upon  a 
rational  basis.  In  my  judgment,  both  of  the  sections  of  the  Code  indicated 
apply  to  trials  with  juries  in  this  court  for  reasons  I  shall  hereafter  state 
at  length.  One  other  section  also  applies  to  such  proceedings:  Section  1185, 
C.  C.  P.,  when  the  trial  of  an  issue  by  a  jury  presents  only  questions  of  law, 
the  judge  may  direct  the  jury  to  render  a  verdict  subject  to  the  opinion  of- 
the  court.  In  that  event  the  motion  for  judgment  may  be  made  by  either 
party  and  must  be  made  at  a  term  of  the  appellate  division  of  the  supreme 
court,  §  1234,  C.  C.  P.  .  -  . 

"  The  practice  of  moving  for  judgment  in  this  court  at  a  deferred  day  is 
consistent  with  the  old  practice  in  this  county  and  in  all  courts  of  this 
character,  as  it  gives  ample  time  for  that  fuller,  deliberate  and  requisite 
consideration  on  the  part  of  the  Surrogate,  who  remains  the  exclusive  judge 
of  probate  under  the  new  law,  and  who  must  be  satisfied  in  his  conscience, 
pursuant  to  §  2614,  Code  of  Civil  Procedure,  before  the  law  allows  him  to 
enter  a  decree  of  pltobate  based  on  any  verdict.  .  .  . 

"  The  cross-motion  for  a  new  trial  on  the  minutes,  at  a  deferred  day,  is 
also  essential,  in  my  judgment,  to  the  due  administration  of  justice  in  this 
court  under  the  new  procedure.  The  record  can  then  bedeliberately  in- 
spected and  considered. '  There  is  no  other  case  tried  with  a  jury  which 
requires  more  readiness,  technical  skill  and  ability  on  the  part  of  the  trial 
judge  than  cases  tried  with  a  jury  on  the  validity  of  wills.  The  truth  of 
this  will  be  perceived  if  we  reflect  that  the  common  law  of  evijlence  has 
been  made  mainly  in  two  classes  of  jury  cases;  crimes  and  ejectments  in^ 
volving  the  validity  of  wills.  ... 

"  The  new  manner  of  probate,  allowed  by  the  new  Surrogates'  Law,  is  a 
complete  bouleversement  of  all  prior  principles  of  probate  law  and  of  the 
common  law  as  well.  A  formei:  probate  proceeding  was  an  inquisition, 
committed  to  the  Surrogate  as  a  probate  judge,  and  his  inquiry  concerned 
that  res  incerta,  a  testameiitary  script  only  alleged  to  be  a  will.  To  such 
an  inquisition  only  a  negation  can  be  interposed.  But  on  the  inquisition  of 
probate,  by  custom,  certain  affirmative  pleas  were  of  late  years  permitted 
to  'be  interposed  in  probate  courts.  These  were  very  few.  On  these  per- 
mitted pleas  there  was  a  trial  allowed,  but  the  trial  was  conducted,  as  all 
the  better  authorities  of  this  State  show,  according  to  the  course  of  the 
civil  law,  formerly  in  theory  dominant  in  courts  of  probate  as  in  chancery. 
The  new  proceeding  with  a  jury  in  this  court  is  not  a  trial  at  law.  A  trial 
at  law  always  concerns  a  res  certa,  or  thing  or  right  in  esse.  It  never  con- 
cerns a  thing  in  posse  only.    There  is  no  instance  at  common  law  of  a  trial 
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over  a  res  or  right  not  in  esse.  A  will  is  not  in  esse  until  probate.  Before 
that  it  is  only  a  script,  or  piece  of  paper,  a  thing  in  posse.  :  To  regard  the 
inquisition  with  a  jury  in  this  court  as  a  trial  at  law  is  an  absurdity  and 
crass  ignorance  and  contrary  to  all  principles  which  underlie  common- 
law  procedure.  Consequently  the  function  of  a  jury  in  this  court,  in  so 
far  as  the  debatable  res  or  unauthenticated  script  on  paper  is  concerned, 
remains  a,n  inquisition  in  our  system  of  jurisprudence  and  not  a  trial  at 
law.  In  so  far  as  the  pleas  are  concerned,  commonly  called  affirmative 
objections,  viz.,  fraud,  duress  and  undue  influence,  the  issues  are  of  fact 
and  the  trial  of  such  issues,  apart  from  factum,  is  possible  according  to  the 
course  of  the  common  law  which  still  regulates  in  this  State  all  issues  sjib- 
mitted  to  juries.  But  to  extricate  from  confusion  the  two  sets  of  conflict- 
ing principle^  applicable  to  the  new  compound  proceeding,  and  to  apply 
w;ith  correctness  the  conflicting  rules  of  evidence  related  to  separate 
and  opposed  principles  of  law  as  a  labor  of  magnitude.  It  was  for  this 
reason  that  I  directed  a  motion  for  judgment  on  the  findings  to  be  made 
at  a  day  deferred,  so  that  I  might  inspect  the  record  with  proper  circum- 
spection. . . . 

"  The  paotions  for  judgment  and  a  new  trial  having  come  on  to  be  heard 
after  mature  and  deliberate  examination  of  the  record  of  the  trial  in  this 
matter,  I  am  convinced  that  there  was  no  serious  error  and  that  it  was  my 
duty  and  judicial  obligation  to  direct  a  verdict  in  favor  of  the  will.  Had  I 
left  the  matter  to  the  jury  and  had  they  found  against  the  will,  the  verdict 
must  have  been  set  aside  as  against  the  weight,  of  evidence.  Herring  y. 
HoppQck,  ,15  N.  Y.  409;  Storey  v.  Brennan,  15  N.  Y.  524;  Cogger  v.  Lansing, 
64  N.  Y.  417;  Moore  v.  Bristol,  2  Week.  Dig.  293;  Birdsall  v.  Patterson, 
51  N.  Y.  43,  47,  48;  Browne  v.  Murdoch,  12  Ahh,  N.  C.  360;  Dobiev.  Arm- 
strc(ng,  160  N.  Y.  584;  Hagan  v.  Sone,  174  ]^.  Y.,  at  p.  320.  The  mo- 
tion for  a  new  trial  must  therefore  be  denied  and.  the  motion  for  decree  of 
probate  on  the  findings  of  the  jury  granted-  Settle~decree  on  two  days'  no- 
tice, in  conformity  with  this  direction,  providing  that  the  wiU  propoimded 
for  probate  is  the  last  will  and  testament  of  the  testatrix,  and, as  such  en- 
titled to  probate,". 

In  Matter  of  Plate,  93  Misc.. 423,  Fowler,  Surr.,  covers  the  practice,  pre- 
liminary to  a  jury  trial,  on  an  order  framing  issue,  in  a  contested  probate 
proceeding.    See  opinion,  pp.  427  et  seq. 

§  180a.  The  motion  to  set  aside  a  verdict. — The  decisions  that  must 
be  considered  in  this  connection  are:  Matter  ofDorsey,  157  N.  Y.  Supp.  662; 
Matter  of  Plate,  156  N.  Y.  Supp.«99;  Matter  of  Eno,  157  N.  Y.  Supp.  553; 
Matter  of  Vetter,  N.  Y.  Law  Journal,  April  11,  1916,  which  are  decisions 
by  Mr.  Surrogate  Fowler,  and,which  proceed  on  the  theory  that  where  the 
I  jury  trial  is  had  in  the  Surrogate's  Court  the  Surrogate  is  still  the  judge  of 
I  probate,  and  that  it  is  the  right  of  any  party  to  ask  for  a  direction  of  a 
verdict  by  the  Surrogate  when. the  propf  is  altogether  unilateral,  but  that 
even  where  the  case  goes  to  the  jury,  the  answers  of  the  jury  to  the  ques- 
tions propounded  to  them  are  not  made  conclusive  on  the  Surrogate,  that 
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is,  by  §  2614  of  the  Code,  the  Surrogate  cannot  admit  any  will  to  probate 
until  he  himself  is  satisfied  of  the  genuineness  of  the  will  and  the  validity 
of  its  execution,  and  that  this  being  the  great  and  cardinal  fact  in  the  law, 
in  so  far  as  it  relates  to  probate,  it  "cannot  be  brushed  aside  by  implication 
nor  minimized  by  the  violation  of  all  the  principles  of  interpretation  of 
acts  of  the  legislature."  The  learned  Surrogate  concedes  that  if  the  trial 
is  had  ia  the  supreme  court  then  and  in  that  case,  the  verdict  of  the  jury 
being  certified  to  him,  he  cannot  deal  with  it;  if  it  has  not  been  set  aside 
by  the  trial  judge  in  the  supreme  court,  he  must  enter  the  decree 
accordingly. 

The  other  decision  is  one  of  March  31,  1916,  by  Ketcham,  Surrogate, 
in  Matter  of  Barlow,  in  which,  with  characteristic  phraseology  he  pays  his 
respects  to  his  fellow  Surrogate  and  to  his  opinions  "As  the  fruitage  of  an 
incomparable  erudition  and  as  the  adjudication'  of  a  court,  dignified  in 
its  station  and  its  person."  But  he  undertakes  to  hold  that  the  decisions 
in  the  abov^  cited  cases  were  not  dependent  upon  the  truth  or  untruth  of 
the  observations  as  to  the  meaning  of  the  law,  and  he  undertakes  to  hold 
that  "Since  the  verdict  in  the  supreme  court,  if  not  set  aside  by  the  judge 
before  whom  the  question  is  tried,  shall  be  certified  to  the  Surrogate  .  .  . 
and  shall  be  conclusive  except  upon  appeal"  and  since  §  253C  provides  with 
regard  to  the  trial  before  the  Surrogate  and  his  jury  that  "the  trial  shall 
proceed  in  the  same  manner  as  if  such  trial  were  had  in  the  supreme 
court  .  .  .  the  provisions  of  this  act  relating  to  trial  by  the  court  and  a 
jury,  or  to  a  motion  for  new  trial,  shall  apply  to  Surrogates'  Courts  and  to 
the  proceedings  therein  so  far  as  they  can  be  appHed  to  the  substance  and 
subject-matter  of  such  proceedings  without  regard  to  form.  .  .  ."  Then 
he  proceeds  to  argue  that  the  whole  legislation  in  this  respect  in  the  act  of 
1914  must  be  so  interpreted  as  to  provide  "A  complete  assm-ance  to  liti- 
gants in  such  cases  of  an  adequate  and  serviceable  chance  to  possess  and 
enjoy  all  that  is  traditionally  inherent  in  the  right  of  trial  TSy  jury."  He 
emphasizes  this  by  reference  to  the  provisions  of  §  2550  giving  conclusive- 
ness to  the  decree  of  the  Surrogate's  Court  that  shall  be  entered  after  the 
verdict  is  received.  Since,  therefore,  he  argues,  a  decree  in  probate  "is 
intended  to  exclude  all  further  litigation  in  another  court  of  the  questions 
laid  by  such  decree,  it  results  that  unless  the  procedure  in  this  court,  which 
the  new  act  brings  into  being,  affords  a  fully  matched  equivalent  for  the 
right  which  has  long  been  enjoyed  and  which  the  ntew  act  abates,  the 
scheme  of  legislation  must  be  offensive  to  human  rights  and  must  come  to 
ruin."  The  point  before  Mr.  Surrogate  Ketcham  was  -that  if  he  set  aside 
a  verdict  of  the  jury  before  him  there  would  have  to  be  a  new  trial;  in 
fact  the  motion  was  that  the  verdict  be  set  aside  and  that  a  new  trial  be 
granted,  and  it  was  held  that  a  motion  for  a  new  trial  has  no  reason  for. 
its  being  except  in  the  theory  that  the  finding  of  the  jury,  if  not  set  aside, 
was  the  sole  adjudication  upon  which  probate  must  be  granted  or  denied. 
On  the  other  hand,  that  if  the  motion  to  set  aside  the  verdict  was  an  ap- 
peal to  the  court  on  the  theory  of  Surrogate  Fowler  that  the  court  itself 
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must  then  determine  the  issues  as  to  factum  and  thereupon  enter  its  decree, 
it  was  an  attempt  to  avoid  a  new  trial  and  to  secure  a  decree  conclusive 
of  the  facts  on  probate;  and  by  an  analysis  of  the  structure  of  the  Code 
provisions  as  to  trials  by  jury  he  comes  to  the  conclusion  that  no  motion 
against  the  verdict  shall  prevail  unless  it  involve  the  granting  of  a  new 
trial  by  jury;  that  the  only  kind  of  jury  trial  in  the  Surrogate's  Court  which 
is  contemplated  in  the  language  of  §  2538  and  §  2539  and  in  §  970  which 
is  made  apphcable,  provides  that  the  finding  of  the  jury  is  conclusive  in 
the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted.  In  Mat- 
ter of  Plate,  supra,  Surrogate  Fowler  put  his  determination  on  his  refusal 
-to  abdicate  his  "most  responsible  functions  as  the  judge  of  probate."  In 
the  Barlow  case  Surrogate  Ketcham  assumed  that  the  provisions  for  jury 
trial  in  the  new  act  were  merely  an  acceleration  in  the  order  of  procedure 
to  the  ultimate  jury  trial  that  might  be  had  under  the  former  practice  upon 
reversal  of  the  Surrogate  in  the  appellate  division,  and  that  whatever  the 
verdict  of  the  jury,  or  the  views  or  convictions  of  the  Surrogate  after  such 
jury  trial,  he  was  bound  by  the  verdict  and  had  to  decree  accordingly.  In  this 
particular  Surrogate  Ketcham  analyzing  the  "judicial  satisfaction  of  mind  " 
of  a  Surrogate  after  a  probate  trial,  describes  it  as  "The  command  of  the 
law  addressed  to  the  loyalty  and  humility  of  its  minister."  It  cannot  mean 
that  when  the  law  has  become  satisfied  the  voice  of  .the  law  may  refuse 
its  service,  "but  that  if  all  the  matters  which  make  for  probate  appear  he 
has  no  discretion  but  is  required  to  admit  the  will  to  probate."  Matter  of 
David,  182  N.  Y.  468,  475.  He  concluded  that  the  jury  verdict  was  con^ 
elusive  upon  him;  that  he  had  the  power  to  set  aside,  if  well-recognized 
grounds  for  so  doing  were  shown,  but  that  there  could  be  no  interference 
with  the  verdict  unless  it  were  accompanied  by  an  order  for  a  new  trial  by 
jury,  and  that  above  all,  if  the  verdict  shall  not  be  set  aside  there  is  no  power 
in  the  court  to  proceed  to  decree  in  defiance  of  the  finding  of  the  jury.  In  other 
words,  that  appeal  was  the  only  method  of  reviewing  the  action  of  the 
jury  and  under  the  powers  of  the  appellate  court  it  could  deal  with  that 
verdict  as  it  could  deal  with  the  determination  of  the  Surrogate  himself, 
which  is  given  the  effect  of  a  "general  verdict"  by  the  Code. 

Another  fact  in  connection  with  the  Barlow  case,  not  appearing  in  the 
reported  opinion,  is  that  it  is  the  rule  in  Kings  county  to  require  that 
issues  be  framed,  but  that  the  issues  are  framed  in  the  language  of  the 
statute,  and  that  the  practitioner  may  not  submit  subsidiary  or  special 
issues,  although  he  may  limit  himself  to  proof  on  such  special  or  limited 
issues  under  the  generic  questions  "Was  the  will  duly  executed?"  or  "Did 
the  testatrix  have  testamentary  capacity?"  or  "Was  the  execution  of  the 
will  procured  by  undue  influence  practiced  by ?  " 

It  is  fair  to  quote  additionally  from  the  persuasive  reasoning  of  Fowler, 
Surr.,  in  Matter  of  Vetter,  supra,  "The  pleadings  in  Surrogates'  Courts  by 
the  Surrogates'  Law  seem  to  be  merged  in  the  questions  directed  to  be  sub- 
mitted to  the  jury.  Matter  of  Plate,  156  N.  Y.  Supp.  999;  General  Rules 
of  Practice,  31;  Rule  VII,  Surrogates'  Court,  N.  Y.  County;  Matter  of  Eno, 
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157  N.  Y.  Supp.  553,  and  they  do  not  figure  on  the  trial  of  the  contested 
probate  proceeding  before  a  jury.  Contested  probates  carried  on  under 
the  new  Surrogates'  Law  of  1914,  with  the  aid  of  a  jury,  thus  offer  a  sin- 
gula,r  anomaly  to  the  course  of  the  common  law.  The  written  pleadings 
in  this  court  have  no  part  in  the  trial.  The  issues  framed  for  submission  to 
th,e,  jury  are  directed  ito  be  in  the  shape,  of  questions  to  be  answered  by  the 
jury.    The  questions  are,  by  the  new  law,  made  a  substitute  for  pleadings.  ~ 

(There  is  now  no  statute  regulating  the  procedure  or  burden  of  proof  in 
contested  probates  before  juries  as  was  formerly  the  case  under  §  2653a 
(old  Code  of  1913). .  The  course  of  such  a  trial  must  therefore  rest  largely 
in  the  discretion  of  the  trial  Surrogate  presiding  at  the  trial  term  of  this 
court  in  this  coxmty,  where  jury  tria.ls  are  most  frequently  demanded. 
By  reason  of  the  omission  in  the  new  Surrogates'  Law  I  have  felt  it  incum^ 
bent  on  me  tg  regulate  the  order  of  proof  and  the  general  procedure, on  the 
trial  in  contested  probate  proceedings  with  juries.  I  require  the  proponent 
of  the  wUl,  after  a  brief  oppning  on  the  part  of  counsel,  pursuant  to  General 
Rule  29,  to  proceed  to  prove  the  requirements  exacted  by  the  Statute  of 
Wills  for  testamentary, dispositions  of  property,  and  I  hmit  strictly  the 
cross-exaipination  of  the  attesting  withesses  to  matter  brought  out  on  the 
direct  examination.  When  the  requirements  of  the  Statutei  of  Wills  are 
proven  thp  proponent  ordinarily  rests.  If  the  will  is  not  proved  by  propo- 
nent prima  fade  the  trial  necessarily  comes  to  an  end.  If  the  will  is  proved 
^rima  facie,  then  the  contestant  takes  up  the  burden  of  proceeding  farther. 
Contest8,nt  has  first ,  an  opportunity  to  disprove  factum  if  he  can,  and 
next  to  establigh  by  proof  the  substance  of  his  affirmative  pleas,,  or  rather 
the-affirmative  of  the  questions  put  at  contestant's  particular  request  to 
the' jury,  for,  as  I  said,  there  are  no  pleadings  in  this  court  in  jury  trials  in 
.  probate  proceedings.  When  the  contestant  has  rested  the  proponent  then 
I  offers  his  adminicular  proofs,  or  his  proofs  in  rebuttal,  as  the  case  may 
I  require.  The  burden  of  proof  and  the  summing  up  I  regulate  as  best  I  can 
according  to  the  real  right  to  the  stfiirmative  positions  on  the  questions 
to  be  submitted  to  the  jury.  In  this  way  some  sort  of  order  and  method 
of  trial  is  preserved.  If  there  is  any  binding  authority  or  precedent  for 
this  course ,  indicated  I  have  not  found  it,  but  it  seems  nevertheless;  to- 
conform  in  sqn^e-  nieasure  with,  the  course  of  the  common  law,  which,  I 
take  it,  is  a, necessary  adjunct  to  trials  with  juries  held  seven  in  this  court. 
Any  other  course  than  that  indicated  produces  very  bad  results  and  may 
prove  mqst  imjust  to.  the  testamentary  power  in  general.  ,A  haphazard 
and;  unregulated  trial  in  a  contested  probate  proceeding  before  a  jury  is 
full  of  danger  to  dispositions  of  property  by  last  will  and  testament  and 
should  not  be  allowed.  Where  there  is  no  dispute  or  disproof  of  the  due 
f  execution  of  the  will  propounded,  the  questions  framed  for  the  jury  in- 
volving executiion  should  never  fee  submitted  to  the  jury  without  an  un- 
equivocal direction  by  tte  Surrogate  to  answer  them  in  the  affirmative. 
If  there, is  no  issue  of  fact  on  execution  of  the  testamentary  paper,  to  sub- 
mit to  the  jury  such  questions  because  there  is  another  distinct, issue  fop, 
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them  would  be  both  illegal  and  confusing,  and  unnecessarily  jeopardize 
the  will  propounded.  I  know  of  no  judicial  action  more  in  conflict  with , 
common-law  principles  than  to  submit  to  a  jury  some  matter  of  which 
there  is  no  disproof,  or  which  is  not  really  contested.  Such  an  outrage 
upon  legal  order  would  call  for  summary  vindication  upon  the  part  of 
some  competent  authority  in  any  State  based  on  law  and  order.  If  there 
is  an  affirmative  issue  of  imdue  influence,  for  example,  and  no  issue  of  last 
will  and  testament,  the  ipsue  of  undue  influence  should  alone  be  left  to 
the  jury.  Any  other  course' is  plain  error  under  the  established  law  not 
only  of  this  State,  but  of  all  other  common-law  States.  It  is  the  right  of 
any  party  to  a  contested  probate  proceeding  to  ask  for  a  direction  of 
verdict  by  the  Surrogate  when  the  proof  is  altogether  unilateral,  and  it 
would  be  fatal  error  on  the  part  of  the  Surrogate  to  refuse  the  direction. 
The  answers  of  the  jury  to  the  questions  propoimded  to  them  in  contested 
probate  proceedings  are  not  made  conclusive  on  the  Surrogate  when  the 
trial  is  in  this  court,  as  I  showed  in  Master  of  Eno,  157  N.  Y.  Supp.  553, 
and  Matter  of  Plate,  156  N.  Y.  Supp.  999.  The  Surrogate  is  still  by  the 
statute  made  solely  responsible  for  the  decree  of  probate  (§  2614,  C.  C.  P.). 
The  new  Surrogates'  Law  expressly  reserves  to  the  Surrogate  the  duties 
and  obligations  of  a  probate  judge.  By  the  clear  mandatory  terms  of  the 
act  he  cannot  admit  any  will  to  probate  "until  he  himself  is  satisfied  of 
the  genuineness  of  the  will  and  the  validity  of  its  execution"  (§2614, 
C.  C.  P.).  This  is  the  great  and  cardinal  section  of  the  new  law  in  so  far 
as  it  relates  to  probate  proceedings  in  this  court.  Section  2614,  C.  C.  P., 
cannot  be  brushed  aside  by  implication,  nor  can  it  be  minimized  without 
a  violation  of  all  the  principles  of  interpretation  of  acts  of  the  Legislature. 
The  sections  relating  to  the  submission  of  issues  to  the  jury  are  to  be  read 
in  connection  with  §  2614.  All  sections  of  an  act  are  to  be  read  together 
and  harmonized,  if  possible.  None  of  them  cari  be  construed  disjunctively, 
abstracted  from  all  the  residue  of  the  context  of  the  act  as  if  enacted  separ- 
ately. Every  legislative  act  must  be  read  as  a  whole,  and  all  parts  given 
effect  if  possible.  Allen  v.  Stevens,  161  N.  Y.  122,  145;  Clary  v.  Fitzgerald, 
155  App.  Div.  659,  664.  There  is  nothing  in  the  Code  which  makes  a 
jury  trial  in  a  Surrogate's  Court  conclusive  on  the  Surrogate  in  a  probate 
proceeding  unless  the  trial  is  had  in  the  supreme  court.  Section  970, 
C.  C.  P.,  refers  only  to  actions  and  not  to  special  proceedings,  which  a 
contested  probate  proceeding  is.  It  cannot  be  incorporated  by  relation 
in  the  Surrogate's  Law,  because  it  is  inconsistent  with  §  2614,  C.  C.  P., 
which  is  jurisdictional  and  mandatory  in  all  contested  probates  in  this 
court.-  Matter  of  Plate,  156  N.  Y.  Supp.  999;  Matter  of  Dorsey,  157  N.  Y. 
Supp.  662;  Matter  of  Eno,  157  N.  Y.  Supp.  553.  In  this  matter  there  was 
no  error  on  the  trial,  and  the  motion  for  judgitient  on  the  findings  of  the 
jury  must  therefore  be  granted  and  the  motion  for  a  new  trial  denied. 
The  decree  will  provide  for  the  probate  of  the  will  as  a  will  of  real  and 
personal  property." 

§  181.  Practical  details  re  juries. — For  general  information  we  insert 
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in  connection  with  §  2540,  the  detail  forms  adopted  by  the  Surrogates  of 
New  York  county.    The  Code  provides: 

§  2640.    Jury  in  surrogate's  court;  how  obtained;  fees  of  jwwrs  and  officers. 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury  for  service  in  surro- 
gate's court,  upon  reasonable  notice  to  the  parties  who  have  appeared,  stating  the 
day,  hour  and  place  of  such  drawing. 

For  the  purpose  of  procuring  the  drawing  and;  attendance  of  a  jury,  the  surrogate 
shall  have' all  the  powers  of  a  justice  of  the  supreme  court  specified  in  sections  527 
and  528  of  the  Judiciary  Law  and  in  sections  1171  and  1172  of  the  Code  of  Civil 
Procedure;  and  the  clerk  of  the  county  of  the  surrogate  shall,  upon  receiving  the 
order  of  the  surrogate,  perform  such  duties  in  relation  thereto  as  he  is  required  to 
perform  under  a  like  order  of  a  justice  of  the  supreme  court  as  specified  in  such 
sections. 

Such  jury  shall  be. drawn  in  the  presence  of  the  surrogate,  either  in  his  office  or 
in  the  office  of  the  county  clerk,  and  the  minutes  thereof  shall  be  made  in  triplicate, 
and  be  signed  by  the  surrogate  and  the  county  clerk,  and  one  copy  thereof  filed  in 
the  office  of  the  surrogate,  one  copy  filed  in  the  office  of  the  county  clerk,  and  one 
copy  delivered  to  the  sheriff  of  the  county. 

The  names  of  the  jurors  so  drawn  shall  be  returned  to  the  jury  box  by  the  coimty 
clerk,  but  if  any  such  juror  is  again  drawn  for  service  in  any  court,  the  fact  that  he 
served*  as,  a  juror  in  surrogate's  court  shall,  upon  his  request,  be  a  sufficient  excuse 
for  not  being  required  to  again  serve. 

In  counties  where  by  special  act  an  officer  other  than  the  county  clerk  is  desig- 
nated to  draw  juries  and  perform  corresponding  acts,  such  officer  shall  cause  the 
necessary  jurors  to  be  summoned  and  drawn  as  though  a  justice  of  the  supreme 
court  had  made  such  order. 

The  provisions  of  law  applicable  to  the  summoning  of  jurors,,  the  return  of  the 
sheriff,  the  fees  of  the  sheriff  and  jurors  and  their  payment,  in  supreme  court,  shall 
apply  where  jurors  are  drawn  and  simamoned  for  service  in  surrogate's  court; 
and  where  the  county  clerk  is  not  a  salaried  officer,  he  shall  be  entitled  for  his 
services  to  such  compensation  as  shall  be  audited  by  the  board  or  body,  entitled 
to  fix  his  compensation. 

The  number  of  days'  service  of  each  juror  in  surrogate's  court  shall  be  certified 
to  the  county  clerk  by  the  clerk  of  the  surrogate's  court. 

New. 

While  the  new  act  imposes  extra  duty  and  work  on  the  Surrogate  it 
seems  he  is  not  entitled  to  extra  compensation  therefor,  even  under  §  76 
of  the  Judiciary  Law.  People  ex  rel.  Noble  v.  Mitchell,  170  App.  Div. 
379. 


I.  order  for  extra  panel  of  jurors 

Trial  Term  Caption 

Ordered,  That  the  Clerk  of  the  County  of  New  York  draw  an  extra  panel  of 
jurors,  at  o'clock,  day  of  191  ,  to  be  summoned,  to  attend 

this  Part  of  the  Trial  Term,  at  the  Court  Room,  in  the  Hall  of  Records,  on 
the  day  of  instant,  at  o'clock,  A.  M. 

Extract  from  the  minutes. 

Clerk. 
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ir.   NOTICE   TO   JURORS 

SURROGATE'S  COURT— TRIAL  TERM 
Part 

COUNTY  OF  NEW  YORK 

New  York,  191 

Mr. 
Sib: 
You  are  hereby  notified  to  attend  Part  of  the  Surrogate's  Court — Trial 

Term,  of  the  County  of  New  York,,  in  the  Hall  of  Records,  to-morrow  (  ) 

morning,  at  10  o'clock  precisely,  to  perform  duty  as  a  juror,  pursuant  to  notice  hereto- 
fore served  on  you.  A  failure  to, attend  will  make  you  liable  to  attachnient  for  contempt 
of  Court. 

By  order  of  the  Court, 

nr.  JURY  SLIPS 

SURROGATE'S  COURT— CHAMBERS 

Name 

Occupation 

Residence' 


IV.    JURY  LIST 

SURROGATE'S  COURT— TRIAL  TERM 


Names  of  Jtjboks 


M. 


W. 


T. 


F. 


M. 


W. 


F. 


Present, 


agamst 


SEALED   VERDICT 

At  a  Trial  Term  of  the  Surrogate's  Court 
of  the  County  of  New  York,  held  in  anid 
for  the  County  of  New  York,  at  the  Hall 
of  Records  in  said  County,  on  the 
day  of  191 

Surrogate. 


Sealed  Verdict. 


The  Jury  say  that  they  find  a  verdict  for 


When  the  Jury  have  agreed  upon  their  verdict,  they  will  add  the  word 
or  and  the  amount  found,  if  any.    Each  Juror  will  sign  the  verdict,  and 
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the  Foreman  of  the  Jury  will  then  seal  and  take  charge  of  it.  All  the  jurors  will  be 
in  their  seats  in  the  Court  Room,  on  the  opening  of  the  Court,  to-morrow  morning  at 
10.30  o'clock. 

An  envelope,  addressed  to  the  Surrogate,  and  endorsed  with  the  same  instructions, 
is  furnished  with  this  blank  form. 

VI..  JXmOB'S   VOUCHER 
SURROGATE'S  COURT 

NEW  YORK   COTINTY 


This  is  to  Certify  that 
the  term  in  Part 


New  York, 
served  as  a  Juror 
of  this  Court. 


191 
days  during 

Clerk. 


VII.    CERTIFICATE   AND   RETURN   UNDER   §  634,   JUDICIARY   LAW 

TJiis  certificate  is  fourfold,  with  adequate  ruled  pages  under  each  heading. 
A.  First  sheet,  two  pages. 

SURROGATE'S  COURT 
for  the  county  of  new  york 

Clerk's  Office, 
To  the  Commissioner  of  Jurors  for  the  County  of  New  York: 

Pursuant  to  the  provisions  of  Section  634  of  the  Judiciary.  Law,  I  hereby  return  and 
certify,  as  follows:  Of  the  Panel  of  Jurors  summoned  for -the  Monday  of 

to  serve  at  Trial  Term,  Hon.  ,  Surrogate,  presiding, 

the  following-named  Jurors  appeared  and  served: 


PANEL 
NUMBER 


NAMES  OF  JURORS 


RESIDENCES 


NUMBER  OF 

DAYS  IN 

ATTENDANCE 

FOR    PURPOSE 

OF  SERVICE 


NUMBER    Of 

DATS 

IN  ACTUAL 

SERVICE 


B.  Second  sheet,  two  pages. 

The  following-named  Jurors  were  Excused  or  Discharged,  for  the  reasons  stated: 


PANEL 
NUMBER 


NAMES   OF  JURORS 


RESIDENCES 


REASONS  FOR  EXCUSE  OR 
DISCHARGE 


C.  Third  sheet,  first  page. 
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The  foUqwing-named  Jurors  were  fined,  and  their  fines  have  not  been  remitted,  as 
prescribed  by  Sections  646  and  649  of  the  Judiciary  Law: 


PANEL 
NUMBEB 


NAMES   OF   JITRORS 


RESIDENCES 


AMOUNT  OF 
FINE 


D.  Third  sheet,  second  page: 

The  following-named  Jurors  were  notified  to  attend,  as  shown  by  the  return  made  by 
the  Commissioner  of  Jurors,  but  did  not  appear  or  serve:       * 


PANEL 
NUMBER 


NAMES   OP  JURORS 


RESIDENCES 


E.  The  whole  certificate  of  return  is  endorsed. 
SURROGATE'S  COURT 


FOB  THE  COUNTY  OF  NEW  YORK 


TRIAL  TERM 


RETURN 

Of   the   Attendance   of   Jurors   and   Non- 
Attendance    of    Jurors,    and    the    Fines 
Imposed  at  the 
Term,  191 


To 


Commissioner  of  Jurors. 


FILED 


3,2. 

^  5- 

w    ^ 


B  s. 

CD     S 


EO     O 

El  2 


CD 


& 


CD 


i:ir 

■3    B    g^  2 


t-l 

p 


c 

t3    k) 


B.  IS 


a'  S 


i'^s- 


03 


5-  e  B  p 
2  £?  m  pp. 

SL§     CD     g; 


°  a 


O     CD 


CD 

O      P     uj     tj 
_     EO    fE 


g.  -  5 


£+■.  a.  CD  ^ 

S    O  £2.  o 
"     2    <!    " 


P.         w    <-    o 

e.   P     C3     S     CD    "IS 


§  182.  Jury  trial  in  Supreme  or  County  Court. — If  the  trial  by  jury  is 
not  to  "take  place  in  the  Surrogate's  Court  the  order,"  i.  e.,  "directing  the 
trial  by  jury  of  Such  controverted  question  of  fact,"  .  .  .  "must  state  dis- 
tinctly and  plainly  each  question  of  fact  to  be  tried,  and  shall  be  the  only 
authority  necessary  for  the  trial  of  such  question."  The  language  is  that 
of  §  823,  which  abolishes  "feigned  issues,"  and  the  cases  thereunder  are 
pertinent  as  to  "settling  issues"  to  be  so  separately  tried.  By  abolishing 
feigned  issues  "an  interrogatory  is  substituted  for  a  wager."  BrihUey  v. 
Brinkley,  56  N.  Y.  192. 

InMatter  of  Eno,  N.  Y.  L.  J.,  April  11,  1916,  the  appellate  division, 
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first  department  held:  "In  a  contested  probate  proceeding  where  a  jury- 
trial  is  seasonably  demanded  a  Surrogate  may  at  ahy  time  either  direct  a 
trial  of  the  issues  by  jury  in  the  Surrogate's  Court  or  else  may  transfer  the 
proceeding  to  the  supreme  court  lor  jury  triaL 

"Where  a  Surrogate^  in  the  exercise  of  discretion,  has  ordered  a  trial  of 
the  issues  by  jury  in  the  Surrogate's  Court,  and  the  order  fol-  such  trial 
has  not  been  appealed  from,  and  the  time  to  appeal  therefrom  has  expired, 
another  Surrogate  ought  not  to  interfere  by  directing  a  trial"  in  another 
forum  unless  different  facts  are  presented." 

Section  2538  simplifies  the  former  puzzling  practice  that  resulted  from 
these  orders,  or  from  orders  in  New  York  coimty  transferring  the  probatepro- 
ceeding,  as  a  proceeding,  to  the  supreme  court.  Since  this  latter  provision 
is  retained,  the  situation  may  be  unchanged,  since  by  virtue  of  the  provi- 
sion with  which  the  whole  section  closes,  it  is  applicable  only  to  an  order 
sending  a  "question  to  be  tried." 

The  verdict,  if  not  set  aside  by  the  judgfe,  6e/ore  whom  the  question  is  tried,  shall 
be  certified  to  the  Surrogate's  Court  by  the  clerk  of  the  court  in  which  the  trial 
took  place,  and  shall  be  conclusive  except  upon  appeal. 

The  intent  is  obvious  that  the  proceeding  remains  (except  in  the  one  case 
in  New  York  county,  and  then  only  if  and  when  the  proceeding  is  transferred) 
in  the  Surrogate's  Court,  the  verdict  is  to  be  entered  there,  a  decree  made 
thereon  and  the  appeal  is  from  that  decree.  If  the  trial  judge  sets  aside 
the  verdict  the  appeal  will  be  from  his  ord^r  in  the  usual  way. 

5  183.  Precedents. 


Present: 


Hon. 


Surrogate's  Court 
Caption. 


Surrogate. 


Order  directing  trial 
of  issues  by  jury. 


Title. 


N.  B.  It  seems  the 
Surrogate  may  direct 
the  framing  of  an  issue 
See  Mead  v.  Jenkins, 
4  Redf.  369;  reversed, 
on  another  point,  27 
Hun,  570.  Rule  7, 
N.  Y.  Co.  Matter  of 
Vetter,  supra. 


By  virtue  of  the  authority  vested  in  this  court  and  in  the 
Surrogate  of  this  county  by  section  2538  of  the  Code  of  Civil 
Procedure,  and  a  party  hereto  having  seasonably 

demanded  that  the  controverted  question  of  fact  below  specified 
be  tried  by  jury,  it  is  hereby 

Ordered,  that  said  below  specified  controverted  question(s) 
of  fact  arising  in  the  above  entitled  proceeding  be  tried  by  jury 
at  a  trial  term  of  this  Court  {or)  of  the  Supreme  Court,  to  be 
held  within  this  county  {or,  in  the  County  Court  of  this  county). 

Statement  of  issues  to  be  tried: 

[Here  specify  the  issu«s  distinctly  and  plaiidy,  such  as  the 
factum  of  the  wiU,  the  title  of  the  testator,  or  the  vaUdity  of 
the  creditor's  claim.    {Note.)    State  each  issue  interrogatively.] 

And  it  is  further  Ordered,  that  the  verdict  of  said  jury  be 
certified  back  to  this  court  according  to  law.  (This,  in  case  it  is 
sent  to  another  court  only.) 

(Signature.) 
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Surrogate's  Court 
Captidn. 
Present: 

Hon. 

Surrogate. 
Order  by  New  York  In  the  matter  of  the  probate 
Surrogate  for  trial  by      of  a  paper  propounded  as 
jury     under     section      the  last  will  and  testament 
2638  of  the  Code.  of  deceased. 

By  virtue  of  the  authority  vested  in  the.  Surrogates  of  the 
Note.  This  order  County  of  New  York  by  section  2538  of  the  Code  of  Civil 
is  the  only  authority  Procedure,  it  is  hereby,  on  motion  of  the  above  Surrogate 
necessary  for  the  Ordered,  that  the  above  entitled  proceeding  now  pending 
trial  in  the  Supreme  in  this  court  for  the  probate  of  the  alleged  last  will  and  testa- 
Court  of  the  issues  ment  of  late  of  the  county  of  New  York,  deceased, 
of  fact  which  must  be  and  the  same  hereby  is  transferred  to  the  Supreme  Court 
be  tried  by  jury.  ,  in  and  for  the  county  of  New  York  tor  the  trial  of  the  issues 
of  fact  in  said  proceeding  by  a  jury. 

(Signature.) 

Note.  It  seems  to  be  the  practice  fot  the  calendar  clerk  to  notify  the  parties  of  the 
removal  of  the  proceedings  by  virtue  of  this  order.  It  should  be  further  noted  that  the 
verdict  of  the  jury  is  certified  back  to  the  Surrogate's  Court  by  the  Supreme  Court 
and  that  no  order  transferring  the  proceedings  to  the  Surrogate's  Court  is  necessary, 
all  subsequent  proceedings  relating  to  the  will  and  to  the  estate  of  the  decedent  must 
be  had  in  the  Surrogate's  Court  by  operation  of  law. 

,  An  order,  a  form  for  which  has  been  given,  remitting  proceedings  to  the  Surrogate's 
Court,  is  necessary  only  where  proceedings  have  been  transferred  to  the  Supreme  Court 
by  reason  of  some  vacancy  or  disability  of  the  Surrogate  discussed  under  that  head. 

III.    TRIALS   BY  STJEROGATE. 

§  184.  Non-jury  trials. — The  bulk  of  proceedings  in  these  courts  will 
be  iried,  doubtless,  at  special  term.  There  is  doubt  as  to  the  operation  of 
verdicts  in  will  cases  on  issues  peculiarly  appropriate  to  decision  by  the 
trained  mind  of  the  Surrogate. 

Satisfactory  result  can  only  be  predicated  upon  the  Surrogates  retaining 
a  firm  control  upon  their  juries,  asserting  their  full  power,  in  charging  them, 
to  dominate  the  trial  as  a  whole;  in  ruthlessly  setting  aside  "sympathy 
verdicts";  and,  equally  important,  upon  appellate  courts  refusing  to  inter- 
fere with  the  Surrogate's  dominance  of  the  trial  unless  he  has  clearly  ex- 
ceeded his  powers.  In  these  classes  of  cases,  judge-made  law  would  be 
salutary  indeed  if  it  gave  to  the  Surrogate  the  freedom  of  an  English 
judge,  or  of  a  Federal  judge. 

The  practice  in  non-jury  trials  focusses  upon  a  "decision"  which  in  turn 
determines  the  "decree." 

§  2541.    Decision  by  surrogate  after  trial  without  a  jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surrogate  must  file  in  his 
office  his  decision  in  viriting  which  shaU  direct  the  decree  to  be  entered,  which,  except 
for  such  direction,  need  not  contain  either  the  facts  found  or  the  conclusions  of  law. 

No  party  shall  have  the  right,  after  the  close  of  the  trial,  to  request  a  finding  upon 
.  any  question  of  fact  or  a  ruling  upon  a  question  of  law. 

For  the  purposes  of  appeal  or  other  form  of'  review,  the  decree  made  by  the 
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surrogate  upon  the  trial  by  him  of  an  issue  of  fact  shall  have  the  same  effect  as  the 
general  verdict  of  a  jury  would  have  if  the  same  issues  were  triable  before  a  court 
and  a  jury  and  were  so  tried  and  a  general  verdict  rendered  thereon. 
Former  §  2545  of  this  Code,  in  part,  modified. 

The  italics  and  paragraphing  are  ours. 

It  seems,  that  where  the  Surrogate  is  disquahfied,  and  the  cause  is  trans- 
ferred to  another  court,  that  court  is  bound  by  the  rule  that  would  have 
controlled  the  Surrogate.  So  held,  re  former  §  2545  for  which  this  is  sub- 
stituted. Matter  of  Chauncey,  32  Hun,  429;  Matter  of  Hibbard,  89  Misc. 
707.  This  decision,  and  its  filing,  underlie  the  decree.  This  is  vital.  The 
decree  which  is  not  based  on  a  filed  decision  will  not  be  reviewed  on  appeal. 
Matter  ofSloane,  135  App.  Div.  703;  Waldo  v.  Waldo,  32  Hun,  251;  Baucus 
v.  Stover,  89  N.  Y.  1.  This  "decision  in  writing"  is  defined  in  Matter  of 
Johnston,  6  Dem.  355. 

§  185.  Exceptions. 

§  2542.    Exceptions  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon  the  trial  by  him  of  an 
issue  of  fact,  in  a  case  where  such  an  exception  may  be  taken  to  a  ruhng  of  the 
court  upon  a  trial,  without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of  that  article,  relating 
to  the  manner  and  effect  oi  taldng  such  an  exception,  and  the  settlement  of  a  case 
containing  the  exceptions,  apply  to  such  a  trial:  before  a  surrogate;  for  which  pur- 
pose, the  decree  is  regarded  as  a  judgment,  and  notice  of  an  exception  may  be  filed 
in  the  surrogate's  office. 

Former  §  2545  of  this  Code,  in  part,  modified. 

The  Legislature  could  have  enacted  "all  trials  in  Surrogate's  Courts  shall 
proceed  in  the  same  manner  as  if  such  trials  were  had  in  the  supreme  court." 
This,  with  the' geheral  provision  making  the  Code  provisions  and  General 
Rules  of  Practice  applicable  would  avoid  much  duplication  of  text.  The 
intent,  however,  is  the  same.  To  some  extent  the  discussion  of  former 
§  2545  is  stUl  pertinent,  merely  noting  that  new  §  2541  tends  to  eliminate 
"findings  of  fact  and  conclusions  of  law,"  which  used  to  require  separate 
exceptions,  as  in  case  of  references  is  stUl  requisite.  The  exceptions 
preserved  and  required  by  §  2542  are  trial  exceptions,  and  are  essential  to 
present  questions  for  review. 

Section  2542  refers,  by  its  caption,  to  one  class  of  exceptions,  i.  e.,  "upon 
a  trial."  By  its  context  it  refers  to  another,  exceptions  to  the  decree  which 
is  to  "be  regarded  as  a  judgment."    See  also  §  27S8. 

The  third  class,  exceptions  to  referee's  findings  or  refusals,  or  exceptions 
to  his  report  is  elsewhere  trea,ted. 

The  first  class  arises  on  the  trial,  and  must  be  interposed  to  erroneous 
rulings.  Thus  an  attorney,  draftsman  of  a  will,  is  accused  of  undue  in- 
fluence in  securing  its  execution,  and  in  including  therein  a  bequest  to  him- 
self, whether  compensatory  or  by  way  of  gratuity  is  immaterial.  He 
himself  goes  on  the  stand  to  rebut  the  charge,  and  in  response  to  proper 
inquiry  produces  written  instructions  from  his  client,  rehed  on  to  disprove 
the  charge. 


§  186  HEARINGS   AND   TRIALS  193 

Objected  to  as  a  transaction  with  the  decedent  and  also  as  a  privileged 
communication.  If  the  Surrogate  sustain  the  objection  the  attorney's 
counsel  will  except.  If  he  overrule  it,  the  contestant  may  do  so.  The 
ruling  and  the  exception  present  a  question  of  law  for  review. 

The  second  class  arises  upon  the  entry  of  the  decree,  e.  g.,  if  it  takes  the 
form  of  a  non-suit,  or  a  dismissal  of  the  party's  contention  or  claim.  Ar- 
ticle 3,  of  tit.  1,  of  chap.  X  referred  to  in  §  2542  includes  §§  992-1007. 

Since  §  994  is  applicable,  and  the  dismissal,. which  is  equal  to  a  non^suit, 
is  made  "after  the  cause  is  finally  submitted,"  an  exception  is  necessary. 
It  must  be  filed  in  writing.  Ross  v.  Caywood,  162  N.  Y.  259.  If  an  appeal 
is  seasonably  taken,  it  seems,  the  court  may  relieve  against  an  omission  to 
so  file  it  within  the  ten  days.    People  v.  Journal  Co.,  213  N.  Y.  1,  5. 

§  186.  Same  subject. — Much  of  the  discussions  in  our  former  editions 
is  now  obsolete.  Former  §  2545  required  that  the  decision  in  writing  "  must 
state  separately,  the  facts,  found  and  the  conclusions  of  law."  To  these 
findings,  if  made  or  if  refused,  the  party  affected  by  the  ruling  had  to  ex- 
cept. These  requests  had  to  be  made  "upon  the  settlement  of  a  case." 
This  was  the  "case  containing  the  exceptions"  to  be  used  on  the  appeal. 
To  illustrate  the  change  sought  to  be  effected  by  the  modified  section  we 
quote  the  following  from  the  former  discussion: 

The  foregoing  section  has  been  very  largely  discussed  in  the  courts.  In  the  first 
place  it  is  to  be  observed  that  the  particular  procedure  prescribed  by  it  for  Surro- 
gates' Courts  is  unaffected  by  amendments  to  the  Code  covering  the  practice  in 

,  this  regard  in  other  courts  of  record,  unless  the  legislative  intent  is  clear.  .  .  . 
It  is  to  be  observed,  in  the  next  place,  that  §  2545  refers  to  §§  992  et  seq.,  with 
regard  to  the  cases  in  which  exceptions  may  be  taken  as  upon  trials  before  other 
courts  of  record  without  a  jury  of  an  issue  of  fact;  but  the  first  two  parap'aphs  of 
■  the  section  are  limited  by  the  subsequent  paragraphs  which  are  specific  and  limit 
the  practice  in  the  Surrogate's  Court.  Thus,  the  findings  of  fact  must  be  requested 
upon  the  settlement  of  the  case,  and  at  no  other  stage  of  the  proceedings.  Hartwdl  v. 
McMaster,  4  Redf.  389;  Matter  of  Hoyt,  5  Dem.  432;  MaUer  of  Dodge,  106  N.  Y. 
685,  laff'g  40  Hun,  443;  MaUer  of  Prout,  11  N.  Y.  Supp.  160.  In  Matter  of  McCarty, 
68  Misc.  283,  Ketcham,  Surr.,  held  that  the  case  was  not  ''settled"  until  actually 
signed  by  him  and  that  he  could  rule  on  findings  at  any  time  up  to  such  signature. 
And  a  Surrogate  cannot  be  required  to  determine  particular  questions  before  ren- 
liering  his  decision.  TUby  v.  Tilby,  3  Dem.  258,  citing  HartweU  v.  McMaster,  4 
Redf.  389;  Matter  of  Cfimmcey,  32  Hun,  430.  It  is  to  be  noted  further  that  this 
section  regulates  specifically  the  method  by  which  a  review  of  errors  on  a  trial 
before  a  Surrogate  may  be  had  by  the  Appellate  Court.  This  method  is  exclu- 
sive. ...  In  this  connection  the  Court  of  Appeals  (Ruger,  Ch.  J.,  in  MaUer  of 
Hawley,  100  N.  Y.  206,  210)  uses  the  following  language:  "The  provision  of  the 
Code-  of  Civil  Procedure  regulating  the  method  by  which  a  review  of  the  errors 

I  ^occurring  upon  a  trial  before  a  Surrogate  can  be  secured  .  .  .  also  furnishes  the 
'strongest  implication  that  such  errors  are  not  remediable  by  any  other  proceeding." 

Under  the  new"!  2541,  it  is  declared  thai*  "no  party  shall  have  the  right, 
after  the  dose  of  the  trial,  to  request  a  finding  upon  a  question  of  fact,  or  a 
ruling  upon  a  question  of  law." 

This  implies  the  right  to  submit  such  requests  during  the  trial;  whether 
the  court  still  has  discretion  to  ask  for  or  to  permit  their  submission  later  is 
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not  clear.'  There  is  nothing  inconsistent  with  this  idea  in  the  new  provi- 
sion; and  hence,  the  failum,  to  repeal  the  previous  sections,  except  in  so 
far  as  they  are  thus  iaconsistent,  affords  more  grist  for  the  judicial  con- 
struction mill. 

The  decree,  by  §  2541,  has  the  same  effect  "as  the  general  verdict  of  a 
jury,"  and  under  §  2542,.is  to  "be  regarded  as  a  judgments"  Since  §§992 
et  seq.  also  apply,  which  relate  to  the  manner  and  effect  of  taking  exceptions 
tp  rulings  of  the  Sui'rogate  bdth  upon  the  trial  of  an  issue  of  fact  and  in 
finding  or  refusing  to  find  a  question  of  fact  and  also  relating  to  the:  settle- 
ment, of  a  case  containing  the  exceptions,  the  practice  may  be  assumed  to 
be  substantially  assimilated  to  the  proceedings  on  and  after,  the  trial  of 
an  action  by.  the  supreme  court.  Waldo  v.  Waldo,  32  Him,  251;  Hewlett  v. 
Elmer,  103  N.  Y.  156.  This  is  manifest  from  the  provision  for  a  case  on 
appeal  to  be  made  and  settled  by  the  Surrogate  in  the  manner  presmbed 
by  law,  for  the  making  and  settling  of  a  case  upon  an  appeal  in  an  action. 
See  §§  2767,  2758.  ,  It  must  be  borne  in  mind,  in  view  of  what  has  already 
been  said,  that  these  provisions,  being  specificj  do  not  apply  to  any  other 
trial  except  a  trial  by  the  Surrogate  of  an  issue  of  fact.  Where  the  decree 
appealed  from  is  not  made  upon  the  trial  by  a  Surrogate  of  such  an  issue, 
it  is  not  within  the  practice  prescribed  by  these  sections.  For  example: 
Where  thp  decree  of  a  Surrogate  charges  a  trustee  with  interest  and  denies 
him  commissions  upon  the  settlement  of  his  account  and  the  trustee  ap- 
peals, there  is  no  provision  for  the  making  or  settlement  of  a  case,  conse- 
quently, it  has  been  held  in  such  a  case  that  §  998  of  the  Code  controls. 
Matter  of  Jackson,  32  Hun,  200.    Section  998  is  as  follows: 

§  998.    When  appeals,  etc.,  may  be  heard  vrithout  a  case. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving  for  a  new  trial, 
upon  the  minutes  of  the  judge,  who  presided  at  a  trial  by  a  jury;  or  upon  an  al- 
legation of  iltegularity,  or  surprise;  or  where  a  party  intends  to  appeal  from  a 
judgment  entered  upon  a,  referee's  report,  or  a  decision  of  the  court  upon  a  trial, 
without'  a  jury,  and  to  rely  only  upon  exceptions,  taken  as  prescribed  in  section 
994  of  this  act. 

§  187.  Same  subject. — Eliminating  the  findings  from  the  Surrogate's 
"decision"  many  decisions  previously  made  are  no  longer  opierative;  But 
the  principle  involved  may  apply  on  records  resulting  from  the  Surrogate's 
action  after  a  reference  to  hear  and  determine.  Under  his  ample  powers  in 
such  case  provided,  whether  he  confirm  or  modify,  the  decree  is  his  "deci- 
sion" and  is  to  be-  "regarded  as  a  judgment."  > 

Under  the  former  practice,  the  case  arose  of  an  appeal  from  a  Surro- 
gate's decree  confirming  a  referee's  report.  In  view  of  the  fact  that  the 
referee  had  already  separately  stated  his  findings  of  fact  and  of  law,  the 
Surrogate  refused  to  make  additional  findings  and  on  appeal  to  the  fourth 
department,  general  term,  his  decree  was  reversed.  Matter  of  Keef,  43 
Hun,  98. 

This  was  overruled  in  Matter  of  Yetter,  44  App.  Div.  404,  408,  where  the 
court  approved  the  contrary  rule  laid  down  in  Matter  of  Niles,  47  Hun, 
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348,  namely,  that  under  former  §  2546,  where  a  reference  had  been  ordered, 
it  was  not  necessary  where  exceptions  taken  to  the  report  of  the  referee 
are  overruled  by  the  Surrogate,  to  file  exceptions  again  to  the  Surrogate's 
decree  in  order  to  entitle  the  aggrieved  party  to  review  the  error  com^ 
plained  of  on  an  appeal  from  that  decree.  So,  in  Matter  of  Bettman,  65 
App.  Div.  229,  it  was  similarly  held,  the  court  saying:  "When  the  Surro- 
gate confirmed  the  report,  he  adopted  the  findings  of  fact  and  conclusions 
of  law  reported  by  the  referee  as  his  own,  and  in  all  respects  comphed  with 
the  law.  The  same  rule  holds  we  think  under  the.  act'  of  1914,  and  applies 
equally  where  the  Surrogate  sustains  exceptions,  on  the  coming-in  of  the 
report,  to  the  referee's  conclusions  of  law.  Matter  of  McAleenan,  53  App. 
Div.  193,  198.  In  Matter  of  Barefkld,!!!  N.'  Y.  387,  the  referee  made  the 
usual  findings  and  conclusions.  The  Surrogate,'  on  the  motion  to  confirm 
came,  however,  to  entirely  different  conclusions.  He  made  a  decree,  con- 
taining no  findings  of  fact.  Whereupon  the  appellate  division  reversed 
hina  (82  App.  Div.  463).  But  the  court  of  appeals  reversed  the  appellate 
division.  Unfortunately,  instead  of  explicitly  asserting  the  rule  in  the 
Bettman  case,  the  court  of  appeals  merely  held  that  the  effect  of  the  ab- 
sence of  separate  findings  by  the  Surrogate,  coupled  with  the  reversal  of 
the  appellate  division  not  being  stated  to  be  on  the  faets,  was  to  compel  the 
presumption  that  all  facts  necessary  to  sustain  the  decree  had'  been  duly 
found.    See  Matter  of  Nestell,  72  Misc.  3^1.  ' 

But,  under  the  new  act,  the  Surrogate  does  not  have  to  make  findings 
and  the  reasoning  thus  is  pertinent.  The  purpose  of  the  former  act  was 
"to  assimilate  the  practice  upon  appeals  from  a  Surrogate's  decree  in  the 
prescribed  cases  to  that  which  regulated  appeals  from  a  judgmmt  rendered 
by  the  court  or  a  referee,  and  to  substitute  a  system^  which  would  point  out 
specific  errors,  and  evolve  the  exact  questions! intended  to  be  reviewed." 
Angevine  V.  Jackson,  103  N.  Y.  470,  471.  In  Matter  ofiSchroeder,  No.  2,' 
11?  App.  Div.  221,  it  was  held  that  a  failure  to- request  findings  constituted 
a  waiver,  and  the  court  denied  a  motion  to,  recommit  the  report  in  order 
to  findings.  (But,  see  opinion  of  Clarke,  J.,  showing  pecuUar  facts  in  the 
case.)  This  applies  still,  we  think,  if  the  "right"  to  request  findings  is 
asserted  before  "the  close  of  the  trial."  ji    , 

No  exception  need  be  made  to  awards  of  costs,  e.  g.,  to  a  special  guai'dian. 
Matter  of  O'Keeffe,  80  App.  Div.  513.  Nor  is  an  exception  necessary  for 
one  who  intervenes  upon  the  appeal.    Matter  of  Sullivan,  84  App.  Div.  51. 

§  188.  Exceptions  must  be  made  as  prescribed  in  the  Code. — The  ap- 
pellant cannot  secure  a  review  of  the  Surrogate's  decision  by  a  mere  excep- 
tion "to  the  decree  and  each  and  every  part  of  it";  such  an  exception  is 
useless.  Angevine  v.  Jackson,  suprw;  Ward  v.*  Craig,  87  N.  Y.  550;  Hepburn 
V.  Montgomery,  97  id.  617.  See  also- Matter  of  Falls,  10  N.  Y.  Supp.  41; 
Matter  of  Peck,  39  N.  Y.  St.  Rep.  234.  The  only  exception^to  this  rule  is 
where,  as  has  Occasionally  happened,  the  Surrogate,  although  expressly, 
and  timely,  requested  to  make  findings,  refuses  tO'  do  so  or  tomake  a  record 
of  ihis  refusal.    If  an  exception  to  such  refusal  is  duly  taken  it  will  raise  a 
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question  for  the  appellate  court,  and  the  decree  will  be  reversed,  Matter 
of  Kaufrmtn,  39  St.  Rep.  236,  if  it  appears  that  this  refusal  is  prejudicial  to 
the  appellant.  Matter  of  Hicks,  14  St.  Rep.  320.  While  the  language  of 
the  Code  still  makes  it  the  duty  of  the  Surrogate  to  mafce  these  findings, 
the  omission  to-do  so  is  a, mere  irregularity,  and  will  not  avail  the  appellant 
if,  before  the  close  of  the  trial,  he  has  not  procured  to  be  made,  or  attempted 
to  procure  to  be  madte  such  findings  or  refusals  alnd  had  his  exceptions  duly 
noted.  Matter  of  Hood,  104  N.  Y.  103.  .  See  also  In  re  Hesdra's  Estate, 
4  Misc.  37;  Matter  ofO'BriM,  5  Misc.  136, 138. 

§  189.  Procedure  defined  by  the  court  of  appeals. — The  opinion  of  the 
court  of  appeals  in  Btn/rger  v.  Burger,  111  N.  Y.  523,  at  page  528,  is  still 
instructive.  "We  think  the  true  rule  under  the  Code  is,  that  an  appeal 
on  the  facts  from  the  decree  of  a  Surrogate,  admitting  or  refusing  to  admit 
a  wiU  to  probate,  brings  up  for  review  in  the  sup!reme  court  the  question 
of  sufficiency,  weight,  or  preponderance  of  evidence,  aixd  the  general  merits 
of  the  decision;  and  that  it  is  not  necessary  that  any  exception  should 
have  been  taken  to  the  findings  of  fact,  or  that  there  should  have  been 
any  request  for  findings  in  order  to  give  the  general  term  jurisdiction  to 
review  the  facts,  and  reverse  or  affirm  the  decision  of  the  Surrogate  thereon. 
But  where  the  appeal  is  also  upon  the' law,  only  such  questions  of  law  can 
be  considered  as  have  been  properly  raised  by  exception.  If  the  excep- 
tion was  taken  to  the  conclusion  of  law  of  .the  Surrogate,  it  raises  the  ques- 
tion whether  it  was  justified  by  the  facts  found.  If  taken  to  a  finding  of 
facty  it  presents  the  question  whether  there  was  any  evidence  to  sustain 
the  finding.  So,  where  the  Surrogate  refuses  to  make  any  finding  what- 
ever on  a  question  of  fact,  or  where  he  makes  or  refuses  to  make  a  ruling 
upon  any: question, of  law,  an  exception  lies,  and  his  decision  may  be  re- 
viewed in  the  appellate  court.  But  an  exception  to  facts  found,  or  to  a 
refusal  to  find  upon  a  question  of  fact,  is  only  important  to  entitle  the  ap- 
pellant to  have  a' review,,  first  in  the  supreme  court,  and  afterwards  in 
this  court,  of  the  strictly  legal  question  which  it  islthe  office  of  an  exception 
to  present.  Buti  in  the  supreme  court  the  facts  are  open  for  review  without 
any  exception.  An  application  to  a  court  for  a  nSw  trial  on  the  facts  in 
no  proper  sense  presents  a  question  of  law.  It  is  an  appeal  to  the  eon- 
science  of  the  court,  aiid  it  is  asked  to  consider  whether,  on  the  whole 
facts,  a  new  trial  ought  not  to  be  hadi  The  review  on  the  facts  by  the 
supreme  court,  of  a  decision  of  a  Surrogate  admitting  a  will  to  probate, 
still  retains,  in  many  features,  the  character  of  a  fidaeafringiin  equity.  This 
is  quite  clear  f ronH  [former]  1 2586  (now  §  2'!!63)  of  the  Code,  which  permits 
the  general  term>,  on  appeal  from  the  Surrogate  on  the  factSj  to  receive 
further  tesibaflony  Or  documentary  evidence  and  appoint  a  referee,  and 
declares  the  appellate  cburt  has  the  same  power  to  decide  the  qolestions 
of  fact  which,  the  SMarogatehadi''; 

As  a  matter  of  minor  detail  it  has  been  held  that  it  is  the  Surrogate's 
duty  to  note  on  the  margin  of  each  request  to  find  his  assent  or  refusal  to 
find  the  same.    MaUer  of  Wheeler,  28  N.  Y.  St.  Rep.  638.    This  serves  a' 
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double  purpose;  it  enables  the  exception  to  his  finoiings  or  refusals  to  find 
to  be  noted  in  an  orderly  way;  and  also  enables  the  appellate  court  to 
ascertain  without  laborious  inquiry  and  careful  comparison  whether  a 
failure  to  find  ha«  or  haS  not  wrought  injustice. 

ly.   EVIDENC;? — WITNESSES 

§  190.  Miscellaneous  special  provisions,  uncontroverted  verified 
averments. — There  being  no  "contrary  intent"  expressed  or  implied, 
except  as  to  the  formalities  or  special  practice  about  to  be  specified  in  the 
act  of  1914,  §  2770  makes  it  clear  that  trials  in  Surrogates'  Courts  proceed 
so  far  as  evidence  is  concerned  under  the  general  provisions  of  the  Code, 
and  of  the  General  Rules  i  of  Practice,  so  far  as  the  latter  apply,  e.  g.,  in 
respect  to  affidavits  and  their  efiEect  Ln  given  cases. 

The  first  of  these  special  provisions  to  note  is: 

§  2646.     Uncontroverted  allegations  constitute  du^  proof. 

Except  as  otherwise  provided  by  law,  a  petition,  affidavit  or  account  filed  in  a 
special  proceeding  Shall  be  due  proof  of  the  f  a&tS  "therein  stated,  unless  controverted 
by  answer,  objection  or  other  prodf. 

N^w.  ' 

This  being  a  new  provision,  it  would  have  been  helpful  for  the  Revisers 
to  have  preserved  a  note  of  the  cases  excepted  under  the  section.  ^  For 
example,  it  is  obvious,  upon  Teseai'ch,  that  §  2589  is  one  of  these  exceptions. 
It  relates  to  a  petition  for  letters  of  administration.  This  petition  is  not 
"due  proof  of  the  facts  therein  stated,"  for  it  is  provide^: 

A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made  (where  a  citation  is 
not  necessary),  until  the  petitioner  shows  to  the  satisfaction  of  ihe  Surrogate,  the 
existence  of  all  the  jurisdictional  facts,  etc. 

1  Probably,  imder  the  wording  of  §  2596  (temporary  administration)  the 
same  rule  of  supplemental  testimony  obtains.  Section  2603  relates  to 
letters  c.  t.  a.  It  makes  §  2588  apply,  but  not  §  2589.  Section  2606,  ad- 
ministration de  bonis  non,  follows  the  practice  under  §  2589.  Probate,  of 
course,  is  excepted — so  far  as  requiring  the  testimony  of  the  subscribing 
witnesses  is  concerned — and  accounting  for  the  absence  of  aaiy  not  pro- 
duced, "  to  the  satisfaction  of  the  Surrogate." 

Section  2630,  ancillary  letters,  also  requires  "presentation  ...  of  satis- 
factory proof."  Section  2638,  successor  to  testamentary  trustee"  appar- 
ently requires  no  supplemental  proof  if  no  answer  or  objection  is  put  in. 

Section  2747,  general  guardian,  requires  the  Surrogate  "to  inquire  and 
ascertain  "  certain  facts. 

Section  2654,  ancillary  guardian,  is  a  mixed  case.  The  petition  is  to  be 
accompanied  by  certain  exemplified  documents,  which  taken  together  are 
"conclusive  evidence  of  the  facts  therein  set  forth." 

Section  2658,  guardian  by  will  or  deed,  falls  under  §  2546.  So  does  §  2687, 
proceedmg  to  compel  payment  of  dfebt,  legacy  or  distributive  share,  or 
dehvery  of  property,  i.  e.,  if  no  issue  is  joined.    Same  as  to  §  2689,  where 
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respondent  is  a  trustee.  Same  as  to  §  2701,  application  by  executor  or 
administrator  to  receive  realty  rents.  Same  as  to  §  2720,  accounting  for 
proceeds  of  recovery  in  negligence  action,  i.  e.,  brought  for  benefit  of  class 
named  in  the  statute.  Under,  probate  of  heirship,  §§  2765  et  seq.,  the  Surro- 
gate "must  hear  the  allegations  and  proofs  of  the  parties." 

So  much  for  evidentikl  value  of  undohtroverted  verified  petition,  affi- 
davit, or  account. '  ■      •,■  • 

§  191.  Testimony  of  witness — When  taken. — We  repeat  that  §  2770 
provides  that  except  where  a  contrary  intent  is  expressed  in,  or  plainly 
implied  from  the  context  of,  a  provision  of  chap.  18  of  the  Code,  which 
relates  to  Surrogates'  Courts,  the  following  sections  apply  to  such  coUrts 
and  to  proceedings  therein:  §§;870-886,i  q.  v.,  relating  to  depositions  taken 
and  to  be  used  within  the  State;  §§  887-913,  g.  v.,  relating  to  depositions 
taken  without  the  State  for' use  within  the  State.  It  is  added,  that  they 
shall  apply  'so  far  as  they  can  be  applied  to  the  substance  an,d  subject-- 
m£ttte^.o,f|a  proceeding,  without  regard  to  its  form."  In  this  connection, 
therefore,  we  now  turn  to  the.  subject  of  taking  testimony,  before  the 
Surrogate,  before  another  Surrogate  by  him  designated,  or  before  a  clerk, 
and  before  referees  appointed  by  the  Surrogate.  And  first,  the  Surrogate  is 
not  limited  to  taking  testimony  in  his  very  court  house. 

'       §2643.     Testirmny  of  vritness;  how  taken.  ' 

;;  ;    Where  it  appears  to  the  satisfaction  of  the  surrogate,  that  the  testimony  of  a 

,  ,  ,  ^t,ness (is, material  and,  necessary,^the  surrogate  may,  in  his  discretion,  proceed  to 

the  place  where. the  witness  is,  and  there,  as  in  open  court,  take  his  examination. 

Such  notice  of  the  time  and  place  of  taking  the  examination,  as  the  surrogate 

.  prescribe?,,  ,njust  ib§  given,  by  the  party,  applying  therefor. 

Former  §2539  of  tl^s  Code,  modified.     From  L.  1837,  c.  460,  §  12;  L.  1841, 
,c.  129,  §§  1,  2,  3. 

'Former  §  2639  limited  the  extra-mural  inquiry  of  the  Surrogate  to  the 
cases  of  aged,  infirm  and  sick  witnesses.  It  is  said  to  be  now  intended 
that  he  may  so  take  testimony  in  ahy  case;  at  any  place,  and  for  any  reason. 
But  since  provision  is  actually 'made  fox  securing  such  testimohy  of  a  wit- 
ness iin  another  county,  by  §  2544,  below  discussed;  and  as  well  for  "com- 
missions'" to  take  testimony  out  of  court,  i.  e.,  under  §§  870-913,  supra;  to 
be  taken  within  or  without  the  State,  it  is  patent  that  §  2543  will  only  be 
used  by  the  Surrogate  within  the  county  limits.  For  the  Surrogate  has  no 
extra-comitial  jurisdiction,  and  it  is  very  doubtful 'whether  the  travehng 
expenses  of  the  Surrogate  of  Erie  coimty,for  example,  would  be  collectible, 
Under  §  2501,  if  he  proceeded  to  Jersey  City;  N.  J.,  to  examine  a  witness. 
Nevertheless,  the  language  of  both  §§  2501  and  2543  is  so  broad  that,  in  a 
given  case,  the  Surrogate  of  Suffolk  county  took  testimony  in  New  York 
City,  for  the  convenience  of  parties,  witnesses,  and  counsel,  and  his  ex- 
penses were  duly  paid,  and  taxed  in  the!  decree.  But  a  stipulation  in  that 
case  that  "the  hearing  be  had  with  the  same  force  and  effect  as  if  had  in 
■the  County  of  Suffolk,"  was  entered  into  and  filed.'  Matter  of  Chadwick, 
unreported. 
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I   The  Revisers'  note  is  authority  for  this  intention,  though  the  reason  is 
not  convincing. 

"  This  section  will  now  permit  the  Surrogate  to  take  testimony  anywhere 
in  the  State  in  any, case,  and  will  save  much  expense  and  trouble  where  it 
is  much  less  expensive  for  a  Surrogate  to  go  intp  another  county,  than  to 
send  the  Surrogate  of  another  county  many  miles  from  his  office." 

§  192.  Same  subject. — It  is  not  likely,  however,  that  the  Surrogates 
will  become  peripatetic  under  the  new  act.  They  will,  properly,  refuse  to 
"traipse  around"  except  substantially  the  same  exigencies  of  need  be  made 
to  appear,  as  formerly.  , 

,  Therefore,  some  review  of  the  cases  under  former  §  2539  is  recjuisite. 
When  that  section  was  in  force  it  was 'held  that,  being  special,  it  superseded 
the  general  provisions  of  the  Code,  §§  870  et  seq..  Estate  of  McCoskry, 
5  Dem,  256. .  But  now,  §  2543  is  not  mandatory,  and,  hence,  if  the  Surro- 
gate refuse  to  "proceed"  there  is  ample  remedy  under  the  general  provi- 
sions. The  former  section  was  mandatory  in  proceedings  for  probate  or 
revocation  of  probate. 

Since  the  new  §  2543  begins  "where  it  appears  to  the  satisfaction  of  the 
Surrogate"  it  is  clear  an  application  must  be  made.  In  view  of  the  notice 
to  be  given  "  as  the  surrogate  prescribes,"  the  best  procedure  will  be  by 
affidavit  and  order  to  show  cause. 

However,  it  is  proper  to  apply  directly  to  the  Surrogate  for  an  order 
granting  the  application  and  merely  prescribing  the  notice. 

§  193.  Precedents  suggested. — If  the  procedure  be  by  order  to  show 
cause,  the  following. precedents  can  be  used.  They  are  easily  adaptable  to 
the  other  method.  ,, 

Surrogate's  Court, 
'  County  of 

Affidavit  to  procure       Title. 
examination    of    wit- 
ness "under  §  2643  of  State  of  New  York 
the  Code.  County  of 

See  also  Form  13, 1.  '   being  duly  sworn,'  says,  that  he  is  the  at- 

torney for  the  proponent  or  {other  party  herein  or  specify  the 
'pi^ceeding);  that  is  one  of  the  subscribing  witnesses 

(or,  is  a  material  and  necessary  witness  in  suppprt  oi,gr,  in 
opposition  to,  the  petition  therein);  that  said  '  is  past 

'  years  of  age,  and  is  Confined  to  his  house,  No. 
street,  in.       .        by  age  and  infirmity  {or,  sickness),  and  is 
unable  to  attend  before  the  Surrogate,  to  be  examined  in  this 
matter.  '  '"        '     '  '; 

That  the  parties  who  have  appeared  herein,  and  their 'several 
attorneys  with  their  residence  or  office  addresses  are  as  follows: 
That  deponent  respectfully  asks  the  Surrogate,  in  his  dis- 
cretion to  proceed  to  ■  where  said  witness  is,  and  there, 
as  in  open  Court  take  his  examination  under  §  2543  of  the  Code, 
and  to' that  end,  apphes  for  the  annexed  order  (to  show  cause) 
prescribing  how  notice  of  the  time  and  place  of  taking  the 
examination  must  be  given,  to  the  parties  aforesaid. 
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That  no  previous  application  has  been  made  for  this  order. 
Sworn  to  before  me  this  1 
day  of  19       J 

(Signature.) 
A  physician's  certificate  duly  verified  may  also  reasonably 
be  required  by  the  Surrogate. 

Surrogate's  Court, 
County  of 

Order  for  examina-      Title. 

tion  of  witness  which 

may     be    had   under        On  reading  and  filing  the  affidavit  of  verified  the 

§  2643  of  the  Code.  day  of  from  which  it  appears  to  the  satis- 

See   also  Form   13,   faction  of  the  Surrogate,  that  the  testimony  of  of 

II.  No.  street,  in  the  city  of  (specify  what  counljy;)  is 

material  and  necessary  to  prove  the  due  execution  of  said  will 

(flr  specify  proceeding  and  issue).    And  that  the  said  is 

aged  and  infirm  (/w  sick,  or  any  other  good  reason),  and  the 

Surrogate  having  good  reason  to  believe  that  the  witness 

cannot  attend  before  the  Surrogate  of  said  county  within  a 

reasonable  time: 

Now,  on  motion  of  the  attorney  for  the 

proponent  of  said  will  {or  the  petitioner,  ck  a  party,  etc.) 

It  is   ordered,    that  *  be  examined   before 

me  at  the  residence  of  said  No.  street,  in  the 

city  of  New  York,  on  the  day  of  19        or  on 

an  adjourned  day  to  be  fixed  by  me. 

(//  the  Surrogate  insists  on  order  to  show  cause  insert  at  *), 
the  respondents  herein  show  cause  before  me  on  the 
day  of  at  M.  at  why 

should  not  &c. 

That  day's  written  notice  be  given  personally   (or 

specify  manner  of  giving  notice)  to  the  attorney^  of 
{adverse  and  other  interested  parties)  of  suoh  examination. 

Or,  That  service  of  a  copy  of  this  order  and  of  such  affidavit 

on  or  before  o'clock,  m.   of  the  day  of 

,  on  all  the  parties  who  have  appeared .  herein  or 

their  respective  attorneys,  be  deemed  sufficient  notice  hereof. 

That  aU  proceedings  herein  stand  adjourned  tiU  the 
day  of  19        at  o'clock  m. 

§  193a.  Delegating  the  power  to  examine. — The  next  section,  2544, 
providesior  an  ex  parte  examination,  before  another  Surrogate  of  the  State, 
in  a  proceeding  in  which  issue  has  not  been  joined. 

§  2644.    Id.;  by  the  surrogate  of  another  county. 

Where; the  surrogate  has  good  reason  to  believe  that  a  subscribing  or  a  material 
witness  who  is  in  another  county  of  the  state  caimot  conveniently  attend  before 
him,  and  no  issue  is  pending  therein,  he  may  make  an  order,  directing  that  the 
witness  be  examined  before  the  surrogate  of  the  county  in  which  he  is;  specifying 
by  an  order  the  nature  and  manner  of  the  examination.  _  A  copy  of  the  order  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order,  together  with  the 
original  iwill,  where  the>  testimony  relates  to  the  execution  of  a  written  will.  The 
examination  may  be  t^ken  by  one  of  the  clerks  described  in  section  2502  of  this 
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chapter.  The  examination,  after  it  is  reduced  to  writing  and  subscribed  by  the 
witness  or  otherwise  duly  authenticated,  together  with  a  statement  of  the  pro- 
ceedings upon  the  execution  of  the  order,  must  be  certified  by  the  surrogate  or  clerk 
taking  the  examination,  attested  by  the  seal  of  his  court,  and  returned  without 
delay,  with  the  original  will,  it  any,  to  the  surrogate  who  directed  the  examination, 
who  must  file  the  same  in  his  office.  A  surrogate  may  appoint  a  referee  to  take  the 
testimony,  who  shall  report  the  same  to  the  surrogate  who  makes  the  appointment. 
An  examination  so  taken  has  the  same  effect  as  if  it  was  taken  by  commission. 
Former  §  2540  of  this  Code,  modified.  From  L.  1837,  c.  460,  §§  13,  14,  15; 
L.  1881,  c.  535;  L.  1911,  c.  105;  L.  1916,  c.  446. 

The  Kevisers'  note  points  out  as  the  purpose  of  this  section  the  saving 
of ''large  expense  to  estate,  whose  witnesses  are  doctors,  nurses  and  lawyers 
who  have  moved  away."  It  assumes  to  be  a  revision  of  former  §  2540;  but 
the  changes  made  destroy  the  interrelation  which  that  section  sustained 
with  former  §  2539. 

The  following  phrases  are  determinative  of  the  new  section's  appUca- 
tion  to  a  given  case. 

"No  ISSUE  PENDING."  The  proceeding  is  uncontested,  and  no  notice  is 
required  to  be  given,  unless  it  be  assumed  that  this  §  2544  was  intended  to 
begin  with  "  Or^"  and  so  be  linked  up  to  §  2543.  This  is  the  writer's  view. 
That  is:  under  §  2543,  the  Surrogate  is  applied  to  to  examine  a  witness  at 
"the  place  where  the  witness  is."  This  he  may  do,  as  we  have  shown  (1)  in 
any  proceeding,  (2)  if  the  testimony  is  material  and  necessary,  (3)  if  he  be 
satisfied  that  it  should  be  done,  (4)  on  notice  to  be  prescribed  by  him. 
Now  if  the  next  section  began  "Or,  where  the  Surrogate,  etc.,"  we  would 
have  merely  the  qualification  of  "in  another  county  of  the  State"  where 
the  Surrogate  of  that  county,  or  his  clerk  (i.  e.,  under  §  2503)  or  his  referee 
appointed  ad  rem,  can  act  satisfactorily  in  lieu  of  the  original  Surrogate. 
This  would  make  "no  issue  pending"  intelligible.  For  where  there  is  an 
issue  pending  the  other  Surrogate,  his  clerk,  or  referee  would  not  be  effect- 
ive substitutes,  unless  the  whole  record  were  transmitted  for  their  guid- 
ance. Where  there  is  an  "issue,"  or  "controverted  question  of  fact"  the 
original  Surrogate  must  act  under  §  2543  or  the  usual  machinery  of  com- 
mission be  availed  of. 

"SuBSCHiBiNQ  OH  MATERIAL  WITNESS."  The  former  practice  of  getting 
testimony  in  another  county,  assumed  the  proceeding  to  be  for  probate. 
If  no  objections  were  filed  one  had  to  proceed  one  way.  If  it  was  a  contested 
matter  then  in  another. 

Now,  we  are  to  gather  that  "subscribing  or  material"  extends  the  opera- 
tion of  this  section  to  all  proceedings;  of  course  this  could  have  been  done 
without  saying  "subscribing"  at  all.  But  its  use  clearly  relates  to  the 
later  language  as  to  transmitting  the  original  will,  so  that  the  signatures 
Itereon  may  be  properly  identified. 

"May  appoint  a  referee."  It  would  have  been  easy  to  write,  "either 
Siu-rogate  may  appoint  a  referee"  or  "the  Surrogate  designated  in  the 
order,  to  be  executed  may  appoint." 

Either  of  these  statements  would  have  been  explicit.    The  former  section 
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differentiated  the  two  Surrogates  as  "latter  Surrogate"  or  "said  Surro- 
gate," so  that  the  rule  formerly  set  out  was  clear,  to-wit: 

In  proceedings  other  than  probate  (i.  e.,  the  other  cases  named  in  said  §  2539) 
the  Surrogate  is  not  required  to  go  in  person,  or  to  designate  another  Surrogate; 
but  may,  whether  the  witness  be  in  his  county  or  in  that  of  another  Surrogate, 
appoint  a  referee  to  examine  the  witness  and  report.  See  Matter  of  Gee,  33  N.  Y. 
Supp.  425. 

But  in  the  new  section  the  referee  is  to  report  to  "the  Surrogate  who 
makes  the  appointment,"  indicating  that  either  Surrogate  may  do  it, 
unless  the  final  words,  giving  to  the  latter  examination  before  the  referee 
the  effect  of  a  conimission  duly  issued,  executed  and  returned,  limit  the 
case.  For  of  course  the  Surrogate  designated  in  the  order  has  no  poWer 
to  issue  a  commission.  Moreover,  the  former  section  read  "an  examina- 
tion so  taken. has  the  same  effect  as  if  it  was  taken  before  the  latter  Sur- 
rogate." The  writer  believes  the  last  two  sentences  of  §  2544,  really  mean 
"Or  either  Surrogate  may  appoint  a  referee  to  take  arid  report  the  testi- 
mony to. him,  which  testimony  shall  have  the  same  effect,  when  used,  as 
though  taken  by  commission  in  the  first  instance." 

§  194.  Beneficial  interest  no  disqualification  in  will  case. 

§  2546.    Beguest,  etc.,  does  not  disqualify,  etc.,  mtness. . 

A  person  i^  not  disqualified  or  excused  from  testifying  respecting  the  execution 
of  a  will,  by  a  provision  therein,  whether  it  is  beneficial  to  him  or  otherwise. 
'     Former  §  2544  of  this  Code.    See  2  R.  S.  57,  65  (Part  2,  c.  6,  tit.  1),  §§  6,  50. 

It  is  stated  in  the  note  to  this  section,  in  Throop's  edition  of  the  Code 
of  Civil  Procedure,  that  it  was  substituted  for  §  6,  and  a  part  of  §  50  of 
part  2,  chap.  6,  title  1  of  the  Revised  Statutes.  Those  sections  were,  sub- 
stantially, as  follows:  Section  6  provided  that  the  creditor  being  a  subscrib- 
ing witness  whose  debt  is  by  the  will  made  a  charge  upon  lands  devised, 
should  notwithstanding  such  interest,  be  a  competent  witness  to  prove  the 
will.  Section  50  provided  that:  "If  any  person  shall  be  a  subscribing  wit- 
ness to  the  execution  of  any  will,  wherein  any  beneficial  devise,  legacy, 
interest,  or  appointment  of  any  real  or  personal  estate  shall  be  made  to 
such  witness,  and  such  will  cannot  be  proved  without  the  testimony  of 
such  witness  the  said. devise,  legacy,  interest  or  appointment  shall  be  void 
so  far  only  as  concerns  such,  witness,  or  any  claiming  under  him;  and  such 
person  shall  be  a  competent  witness,  and  compellable  to  testify  respecting 
the  execution  of  the  said  will  in  hke  manner  as  if  no  such  devise  or  bequest 
had  been  made."  Section  51,  referring  to  the  same  subject,  provided:  "In 
case  such  witness  would  have  been  entitled,  as  heir  or  next  ofkin,  to  a  share 
in  the  estate  of  such  testator  if  he  had  died  intestate,  that  he  might  recover 
from  the  devisees  and  legatees  in  the 'will,  if  established,  his  proportion  of 
such  estate,^  not  exceeding,  however,,  the  amount  devised  to  ihim  by  the 
will."'  Section  6  of  the  Revised  Statutes  was  expressly  repealed  by  chap. 
245  of  the  Laws  of  1880,  and  thereby  rendered  all  interested  witnesses,  save 
those  mentioned  in  §60,  which  was  expressly  excepted  from  the  repeal, 
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incompetent  to  testify  as  subscribing  witnesses.  Former  §  2544,  now  un- 
changed but  renumbered  2545,  was,  therefore,  adopted  as  a  substitute 
for  §  6,  and  was  intended  to  enlarge  the  former  exception  and  embrace  not 
only  the  special  case  provided  for  by  the  repealed  section,  frirf  all  other 
possible  cases  where  an  interest  in  the  event  of  a  controversy  over  the  pro- 
bate of  a  will,  might,  under  the  existing  statute,  disqualify  a  subscribing 
witness  from  testifying  to  its  execution.  Although  it  may  not  be  easy  to 
specify  such  cases  the  Legislature,  probably  out  of  abundant  caution, 
deemed  it  prudent  by  general,  words  to  embrace  all  subscribing  witnesses, 
by  a  comprehensive  exception  from  disqualification  by  reason  bf  interest. 
The  language  of  the  enactment  seems  to  support  this  view.  The  evidence 
authorized  to  be  given  by  the  section  refers  to  that  given  in  Surrogates' 
Courts  alone,  and  relates  solely  to  the  subject  of  the  execution  of  the  will. 
It  was  clearly  intended  to  operate  as  a  substitute  for  prior  statutes  that 
related  to  subscribing  witnesses  alone,  and  there  was  no  reason  for  includ- 
ing other  persons-  in  its  provisions.  The  reason  for  exempting  such  wit- 
nesses from  the  application  of  the  general  rule  of  exclusion,  made  by  §  829, 
is  obvious,  as  their  testimony  is  made  indispensable;  if  obtainable,  to  the ' 
probate  of  a  will.  Sections  2611,  2612.  Otherwise  numerous  wills  to  which 
legatees  and  others  interested,  who  had,  through  ignorance,  carelessness' 
or  inadvertence,  become  attesting  witnesses,  would  fail  in  their  probate,'  i 
and  the  wishes  of  their  makers  in  respect  to  the  disposition  of  their  property 
be  altogether  defeated.  To  obviate  these  consequences  the  provisions 
of  the  various  statutes  referred  to  were  adopted.  To  carry  the  effect  of 
this  section  beyond  the  object  alluded  to  would  make  interested  witnesses 
competent  to  testify  to  facts  no  more  essential  to  the  establishment  of 
wills  than  many  other  transactions  respecting  which  they  are  obviously, 
under  §  829,  incompetent  now  to  testify.  Matter  of  Eysaman,  113  N.  Y. 
62,  pages  75,  76,  77,  opinion  of  Ruger,  Ch.  J.,  and  cases  cited;  Matter  of' 
Bmiuw,  31  Hun,  166.  -     , 

No  disqualification  is  imposed  by  this  section,  except  upon  persons  who 
could  be  called  to  testify  respecting  the  execution  of  the  will;  that  i^,  the 
subscribing  witnesses.  Matter  of  Eysaman,  supra;  Estdte  of  Voorhis,  1 
How.  N.  S.  261.  It  does  not  apply  to  an  executor  as  such.  Children's  Aid 
Society  v.  Loveridge,  70  N.  Y.  387.  See  also  Burritt  v.  SilUmanyld  N.  Y. 
93;Schoonmaker  v.  Wolford,  20  Hun,  166;  Levy's  Estate^  1  Tuck.  87.    >    ' 

Surrogate  Tucker  held  in  1867;  that  there  could  b6  no  doubt  but  that  & 
person  named  in  a  will  as  executor,  who  is  also  a  subscribing  witness,  could 
be  examined  as  a  witness  on  thfe  probate.  Section  2545  in  no  'respect' 
alters  this  rule.  Rugg  v.  Rugg,  SZ  N.  Y.  592;  McDonough  v.  LmigUin^ 
20  Barb.  238.  The  section  contemplates  by  the  words,  "A  provision 
therein  .  .  .  beneficial  ...  or  otherwise,"  a  legacy  or  a  bequest.  Con- 
sequently, not  only  is  an  appointment  as  executor  not  deemed  to  be  a  pro- 
vision beneficial  or  otherwise,  within  the  meaning  of  this  section,  but  a  gift 
by  will  of  a  sum  of  money  as  compensation  for  his  services,  even  where  it 
is  provided  that  it  shall  be  over  and  above  his  commissions,  has  been' 
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distinctly  held  not  to  be  such  a  devise  or  legacy  as  would  be  forfeited,  in 
case  the  executor  so  provided  for,  was  also  a  subscribing  witness  and 
necessary  to  the  probate  of  the  will.  Pruyn  v.  Brinkerhoff,  57  Barb.  176; 
Matter  of  Wilsm,  103  N.  Y.  374;  Matter  of  Chase,  41  Hun,  203;  Rugg  v. 
Rugg,  83  N.  Y.  592;  In  re  Will  of  Huestis,  23  N.  Y.  Weekly  Dig.  224;  Reeve 
V.  Crosby,  3  Redf.  74;  McDonough  v.  Loughlin,  supra;  Children's  Aid  So- 
ciety V.  Lovendge,  70  N.  Y.  387;  Matt^  of  Folts,  71  Bwa.,  492.  But,  of 
course,  where  the  executor  who  witnesses  a  will  is  the  principal  legatee  in 
addition  to  the  interest  above  described,  that  fact  brings  him  within  the 
statute,  avoiding  his  legacy,  if  the  will  cannot  be  proved  without  his  testi- 
mony. Matter  of  Smith,  95  N.  Y.  516,  explained  by  Ruger,  Ch.  J.,  in 
MaMer  of  Wilson,  103  N.  Y.  374,  and  see  Lane  v.  Lane,  95  N.  Y.  494. 

§  195.  When  witness  can  take. — Section  2545  refers  to  every  witness 
whose  testimony  is  essential  to  the  proof  of  the,  will  containing  the  pro- 
vision constituting  him  a  person  interested.  Where  there  are  but  two 
witnesses  and  both  reside  within  the  State,,  the  evidence  of  neither  can  be 
dispensed  with,  and  consequently  any  "  beneficial  devise^  legacy,  interest, 
or  appointment  made  to  either  in  the  will  is  void  under  the  statute."  Mat- 
ter of  WUl  of  Orson,  18  Weekly  Dig.  306;  Matter  of  Brown,  65  How.  461. 
Where,  however,,  of  two  witnesses,  one  is  a  non-resident  and  the  will  is 
proved  without  the  testimony  of  the  non-resident  witness,  he  is  not  dis- 
quahfied  from  taking  under  the  will.  Comwell  v.  Wooky,  43  How.  475. 
So,  where  there  are  more  than  two  witnesses,  and  the  will  is  sufficiently 
proved  by  two  of  them  without  the  testimony  of  the  witness  interested 
in  any  provision  of  the  wiU,  there  is  no  disqualification  imder  the  statute. 
Cornwell  v.  Wooley,  supra;  Caw  v.  Robertson,  5  N.  Y.  125.  See  also  Matter 
of  Beck,  26  Misc.  179,  a£f'd  6  App.  Div.  211,  and  154  N.  Y.  750.  The  ques- 
tion whether  the  subscribing  witness  will,  by  testifying,  forfeit  his  legacy 
is  not  material  on  the  probate  proceedings.  Matter  of  Beck,  supra;  6  App. . 
Div.  211,  214.  It  comes  up  when  he  seeks  to  retain  his  legacy,  as  on  ac- 
counting. Ibid:,  citing  Caw  v.  Robertson,  supra;  Cm^nwell  v.  Wooley,  1 
Abb.  Ct.  App.  441 ;  Matter  of  Brown,  31  Hun,  166. 

If  his  testimony  is  given,  he  cannot  be  allowed  to^  withdraw  it  on  the 
ground  that  he  will  imperil  his  legacy  or  devise.  Ibid.  If  later,  at  the 
proper  stage,  he  can  demonstrate  that  the  probate  proof  was  sufficient, 
apart  from  his  testimony,  he  may  be  allowed  to  have  his  legacy.  So  where 
them  were  three  subscribing  witnesses  to  a  will,  and  it  appeared  from  the 
Surrogate's  record,  that  is  .to  say,  the  record  of  the  wiU  and  of  the  proceed- 
ings and  the  examination  taken  by  the  Surrogate,  that  the  will  was  proved 
by  the  testimony  of  two  of  the  subscribing  witnesses,  and  that  the  third 
had  been  sworn  "to  testify  as  to  the  questions  which  should  be  put  to  him 
by. the  Surrogate  touching  the  circumstances  of  executing  the  said;  will, 
and  how  his  name  came  to  be  attached  to  said  will  as  a  witness,"  and  it 
further  appeared  that  his  examination  did  not  elicifc  the  material  facts 
ordinarily  shown  by  a  subscribing  witness,  his  legacy  would  not  be  avoided. 
Caw  V.  Bcibertsem,  supra.   See  also  ilfaWer  of  Owen,  48  App.  Div.  507.   When 
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legatees  under  a  will  are  subscribing  witnesses  to  a  codicil  to  that  will, 
it  is  held  that  their  testimony  on  probate  of  such  codicil  does  not  preclude 
them  from  taking  under  the  will,  where  it  alone  is  proved,  and  the  codicil 
is  not  necessary  to  the  proof  of  the  will.    Matter  of  Johnson,  37  Misc.  334. 

§  196.  Issuing  commissions.— Section  888  of  the  Code,  which  pre- 
scribes the  cases  in  which  a  commission  may  issue,  is,  as  we  have  just 
noted,  made  applicable  to  Surrogates'  Courts  by  §  2770.  See  In  re  Plumb, 
64  Hun,  317,  affirmed  in  135  N.  Y.  661.  They  had  such  power,  originally, 
under  chap,  460  of  the  Laws  of  1837,  §  77,  but  it  was  repealed  in  1880 
(chap.  245,  §  1),  and  the  Code  provisions  thereafter  governed.  By  amend- 
ment to  §  888  in  1894,  a  subdivision  (6),  was  added  reading,  "In  special 
proceedings."  Standing  alone  this  would  seem  to  cover  proceedings  in 
Surrogates'  Courts  but  in  fact  does  not  except  by  virtue  of  §  2770.  Atten- 
tion is  called  to  this  somewhat  confusing  method  of  enactment  in  the  Code 
which  compels  the  practitioner  to  search  carefully  for  modifying  provi- 
sions before  he  dares  rely  on  the  prima  facie  meaning  of  any  section.  (This 
is  one  of  the  features  of  the  Code  which  call  for  special  attention  in  the 
event  of  a  revision.) 

The  amendment  of  1894  to  §  888,  was  probably  passed  in  view  of  a  de- 
cision {In  re  Plumb),  above  cited,  where  the  express  language  of  the  sec- 
tion making  its  provisions  applicable  only  to  actions  had  been  relied  on  in 
opposing  the  granting  of  a  commission  in  a  Surrogate's  Court. 

There  being  now  n<y  question  as  to  the  Siirrogate's  power  to  issue  a 
commission,  Bristed  v.  Weeks,  5  Redf.  529;  Cadmus  v.  Oakley,  2  Dem.  298; 
H^nry  v.  Henry,  4  Dem.  253;  BvM  v.  Kendrick,  4  Dem.  330,  it  is  first  to 
be  stated  that  the  same  procedm-e  is  followed  as  is  required  in  civil  actions, 
and  the  decision  of  the  courts  in  relation  thereto  will  also  be  applicable 
so  far  as  the  substance  and  subject-matter  of  the  proceeding  admits.  Thus, 
the  party  applying  for  the  issuance  of  the  commission  must  show  by  affi- 
davit that  the  testimony  of  the  witness  is  material,  that  he  is  "without  the 
State,  and,  since  the  right  is  altogether  dependent  on  statute.  Matter  of  an 
Attorney,  83  N.  Y.  164;  McCaU  v.  Sun  Mutual  Ins.  Co.,  50  N.  Y.  332,  that 
the  case  is  one  in  which  the  proceeding  is  properly  to  be  allowed.  The 
party  has  a  right  to  the  commission.  The  section  is  mandatory.  Bad 
faith,  if  shown,  would  disentitle  him.  Estrick  v.  Kobre,  84  Misc.  39.  Laches 
alone  will  not,  though  it  may  lead  to  a  refusal  of  a  stay,  pending  the  re- 
turn of  the  commission.  Zeggio  v.  Robinson,  153  App.  Div.  886.  See 
also  Matter  of  Neiding,  56  Misc.  216,  rev'd  123  App.  Div.  894.  (See  opin- 
ions in  both  courts.)  The  administrator  moved  for  a  commission  to  take 
testimony  abroad  as  to  his  legitimacy,  which  involved  impugning  a  foreign 
decree  of  bastardy  in  a  proceeding  "for  reimbursement  for  spoHation  of 
the  virgin  honor"  of  his  mother.  The  Surrogate  denied  it  on  the  ground 
he  could  not  attack  a  decree  under  which  he  had  accepted  benefits.  The 
appellate  division  reversed  on  the  ground  the  judgment  was  in  the  nature 
of  a  poUce  regulation  having  no  extraterritorial  effect. 

The  commission  must  name  the  commissioner  and  the  witnesses.    Wal- 
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lace  V.  Blake,  4  N.  Y.  Supp.  438.  The  latter  should  be  specifically  desig- 
nated. If  not  named,  the  order  is  irregular,  unless  the  unnamed  witnesses 
are  described  as  of  a  class,  or  are  designated  as  about  to  be  produced  to 
testify  to  a  particular  distinct  fact.  Matter  of  Anderson,  84  App.  Div.  268. 
If  the  witnesses  are  unknown  but  sufficiently  described,  the  order  is  not 
irregular. 

Usually,  the  commission  issues  upon  interrogatories,  direct  and  cross 
(see  Code  Civ.  Proc,  §§  891  etseq.),  to  be  proposed  by  the  parties  and  set- 
tled by  the  court.  These  interrogatories  must  be  pertinent  and  material 
to  the  issues  raised.  Walton  v.  Godwin,  54  Hun,  387;  Thorp  v.  Riley,  3 
N.  Y.  Supp.  547;  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  79  N.  Y.  175;  Mo- 
Donald  V.  Garrison,  9  Abb.  178;  Blaisdell  v.  Raymond,  9  Abb.  178n. 

If  the  Surrogate  in  settling  interrogatories  allows  an  improper  inter- 
rogatory, the  remedy  is  by  objection,  on  the  hearing  when  the  testimony  is 
read.  If,  however,  he  disallows  a  pertinent  interrogatory,  the  remedy  is 
by  appeal  from  the  order.  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  79  N.  Y. 
175. 

§  197.  The  order. — An  order  must  be  entered,  for  a  commission  on 
stipulation  cannot  issue  except  an  order,  op  consent,  be  first  entered. 

Interrogatories  are  to  be  annexed  unless  the  order  provide  for  an  open 
commission  to  examine  wholly  or  partly  upon  oral  questions.  But  it  seems 
an  open  commission  should  not  issue  except  in  cases  where  it  clearly  ap- 
pears to  be  necessary  for  the  pm-poses  of  justice,  Beadleston  v.  Beadleston, 

2  N.  Y.  Supp.  814;  Clark  v.  Sullivati,  8  N.  Y.  Supp.  565;  Purdy  v.  Webster, 

3  How.  N.  S.  263;  Heney  v.  Mead,  4  Law  Bull.  10;  Dickinson  v.  Bush, 
17  Week.  Dig.  17,  and  never  when  the  adverse  party  is  an  infant,  or  the 
committee  of  a  person  judicially  declared  to  be  incapable  of  managing  his 
affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness;  or  where 
the  testimony  is  to  be  taken  elsewhere  than  in  the  United  States,  or  in 
Canada;  Code  Civ.  Proc,  §  895;  Bull  v.  Kendrick,  4  Dem.  330.  If  an 
open  commission  be  ordered  the  witnesses  should  be  named.  Matter  of 
Anderson,  84  App.  Div.  268. 

If  written  interrogatories  are  in  the  discretion  of  the  court  dispensed 
with  it  may  be  on  terms.  So,  in  Deery  v.  Byrne,  120  App.  Div.  6,  the  con- 
dition was  imposed  that  the  reasonable  expense  of  the  other  side  in  travel- 
ing to  the  foreign  place  and  attending  the  hearing  should  be  paid  in  ad- 
vance.   (See  opinion.) 

This  was  an  action  imder  former  §  2718  on  a  claim  against  a  decedent's 
estate.  See  also  Paddock  v.  Kirkham,  102  N.  Y.  597.  In  Matter  of  Sentell,. 
53  Misc.  165,  however,  an  open  commission  having  been  ordered,  the 
guardian  ad  litem  moved  for  an  allowance  to  cover  his  expenses  in  attend- 
ing on  its  execution.  The  Surrogate  held  he  had  no  power  to  provide  for 
it  and  instead  vacated  his  order  and  made  a  new  one  directing  a  commis- 
sion on  written  interrogatories.  The  Surrogate  has  discretion  to  grant  or 
refuse  the  order.  Jones  v.  Hoyt,  10  Abb.  N;  C.  324.  But  the  order  is  ap- 
pealable, Jemison  v.  Bank,  85  N.  Y.  546,  and  will  be  reversed  if  it  appear 
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the  discretion  was  unwisely  or  improperly  exercised.  Jones  v.  Hoyt,  supra. 
If  it  appear  that  the  party  asking  for  the  commission  relies  largely  upon 
the  testimony  which  it  is  claimed  the  witness  to  be  examined  will  give, 
the  order  should  be  granted.  Smith  v.  Talmadge,  3  Law  Bull.  97.  And  if 
a  commission  is  issued  to  take  testimony  without  written  interroga.tories, 
as  prescribed  in  §  893  or  §  894,  notice  of  time  and  place  of  examination  of 
any  witnesses  thereunder  (in  which  notice  the  witness  must  be  named), 
must  be  served  by  the  party  on  whose  behalf  the  witness  is  to  be  examined 
on  the  attorney  for  the  adverse  party  at.  least  five  judicial  days  before  the 
deposition  is  taken;  which  time  must  be  lengthened  by  one  judicial  day 
for  each  fifty  miles  by  the  usual  route  of  travel;  between  such  attorney's 
residence  and  the  place  where  the  deposition  is  to  be  taken.  Code  Civ. 
Proc,  §§  896,  899;  Matter  oj Kendall,  2  Law  Bull.  51. 

§  198.  Same. — The  commissioner  must  be  named  in  the  commission. 
Sjmrr  &c.  v.  Empire  State  Surety  Co.,  117  App.  Div.  816.  He  is  held  to  be 
an  officer  of  the  court  and  in  executing  the  commission  to  stand  in  the 
place  of  and  to  represent  the  court.  So  where  a  commissioner  was  ap- 
pointed under  the  act  of  1837,  to  take  the  testimony  of  the  witnesses  to  a 
will  in  Scotland  it  was  held  that  the  production  of  the  original  will  before 
him  in  Scotland  was  substantially  a  production  of  the  will  before  the 
court.  Russell  v.  Hartt,  87  N.  Y.  18,  25;  Matter  of  Delaplaine,  45  Hun,  225; 
Matter  of  Cameron,  47  App.  Div.  120,  125.    See  post,  Pkobate. 

On  the  other  hand,  the  Surrogate  is  not  bound  to  wait  indefinitely  for 
the  execution  of  the  commission.  So  where  a  hearing  closed  before  the 
return  of  a  commission  to  take  testimony  in  a  foreign  country,  and  it  ap- 
peared that  by  the  exercise  of  diligence  it  could  have  been  executed  in 
time,  the  Surrogate  in  his  discretion  refused  to  open  the  hearing  to  receive 
it.  Leslie  v.  Leslie,  15  Week.  Dig.  56.  The  Surrogate's  power  to  issue  a 
commission  was  at  first  sought  to  be  limited  to  probate  proceedings,  but 
the  courts  held  that  it  was  not  the  legislative  intent  so  to  limit  it  but  that 
it  could  be  exercised  in  any  proceeding.  See  Matter  of  Plumb,  64  Hun,  317. 
See  also  Estate  of  Voorhis,  5  Civ.  Pro.  Rep.  444.  The  power  to  issue  a 
commission  in  an  appropriate  case  should  be  exercised  before  the  trial  or 
hearing.  In  re  Plumb,  135  N.  Y.  661.  For  when  the  application  is  post- 
pon,ed  until  a  large  amount  of  testimony  has  been  taken,  the  Surrogate 
may  exercise  his  discretion  in  regard  to  issuing  the  commission.  Matter  of 
Hodgmxm,  11  App.  Div.  344.  This  case,  however,  was  complicated  by 
the  fact  that  the  term  of  the  Surrogate  before  whom  the  proceedirig  was 
pending  was  about  to  expire,  and  the  delay  which  the  execution  of  the 
commission  would  have  occasioned,  would  have  been  prejudicial. 
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§  199.  Precedents. 


Application  for  com- 
mission under  sec- 
tion 888  of  the  Code. 


Note.  Substantial 
compliance  with  the 
rule  sufficient.  Es- 
trick  V.  Kobre,  84 
Misc.  39. 


Order     for     corn- 


Surrogate's  Court, 
County  of 


Title. 


State  of  New  York  .1 

County  of  J 

being  duly  sworn,  deposes  and  says:  that  he 
is  the  petitioner  in  (or  one  of  the  parties  to  or  attorney  for 

one  of  the  parties  to,  etc.)  the  above  entitled  proceeding 
which  is  now  pending  in  the  Surrogate's  Court  of  the  County 
of 

That  is  a  resident  of  (Note)  that  the  deponent 

requires  the  testimony  of  said  witness  upon  the  trial  of  theissueg 
involved  in  the  above  entitled  proceeding;  that  said  is  a 

necessary  and  material  witness  on  behalf  of  the  deponent  who 
is  a  party  to  the  above  entitled  proceeding;  and  the  deppnent 
further  says:  that  it  is  necessary  in  order  to  protect  the  rights  of 
said'  upon  the  hearing  and  determination  of  the  issues 

in  this  proceeding  that  an  order  be  made  by  the  Surrogate  au- 
thorizing the  issuance  of  a  commission  to  one  or  more  competent 
persons  named  therein  {or  specify  such  'person  or  persons  by 
name  as  may  be  desired  by  applicant)  authorizing  them  or  any 
of  them  to  examine  the  said  ,  the  witness  named 

therein,  under  oath^  upon  the  interrogatories  to  be  annexed  to 
such  commission",  to  take  and  certify  the  deposition  of  such 
witness  and  to  return  the  same  with  the  commission  according 
to  the  directions  given  in  (or  with)  said  commission. 

(Jurat.) 


Hon. 


Surrogate's  Court 
Caption. 


Surrogate. 


Present: 


Title. 


On  reading  and  filing  the  affidavit  of  verified  the 

day  of  19        by  which  it  appears  to  the 

satisfaction  of  the  Surrogate,  that  the  testimony  of 
therein  named,  is  material  to  the  applicant,  and  that  said 
is  not  within  the  State  of  ^ew  York,  and  that  the  issuance  of  a 
commission  in  the  above  entitled  proceeding  is  necessary  (and 
if  application  has  been  opposed,  and  on  reading  and  filing — specify 
opposing  papers)  after  hearing  Esq.,  in  support  of 

said  appUcation  (and  Esq.,  in  opposition  thereto) 

and  on  motion  of 

It  is  Ordered,  that  a  commission  issue  in  the  above  entitled 
proceeding  directed  to  (and  )  of  in 

the  State  of  (or  specify  if  it  is  a  foreign  country)  to 

examine  of  the  witness  named  in  the  above 

affidavit,  under  oath,  upon  the  interrogatories  to  be  annexed 
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to  such  commission,  to  take  and  certify  the  deposition  of  such 
Note.    The    Surro-    witness  and  to  return  the  same  with  the  commission  accord- 
gate  is  at  liberty  to    ing  to  the  directions  given  in  (or  with)  the  commission, 
proceed  with  the  hear-        And  it  is  further  Ordered,  that  {here  specify  other 

ing  if  the  execution  of  •parlies  to  the  proceeding)  be  at  Uberty  to  join  in  such  commission, 
the  commission  is  un-  And  it  is  further 'Ordered,  that  the  hearing  of  the  issues  in 
reasonably  delayed.        the  above  entitled  proceedings  be  and  they  hereby  are  stayed 

until  the  further  order  of  this  court.    Note. 

Unless  the  interrogatories  to  be  annexed  to  the  commission  are  settled 
by  consent  of  the  parties,  they  must  be  settled  upon  notice  by  the  Surro- 
gate as  prescribed  by  the  general  rules  of  practice.  (Section  891,  Code 
Civ.  Proc.)    See  Form  No.  14,  post. 

The  interrogatories  when  settled  must  be  annexed  to  the  commission. 
Either  party  must  be  allowed  to  insert  therein  any  question  'pertinent  to  the 
isstte  which  he  proposes.  The  Surrogate,  in  settling  them,  can  exclude  ques- 
tions clearly  not  pertinent.  But  unless  clearly  so  he  will  usually  allow  them 
subject  to  objection  at  the  trial.  See  Irving  v.  Royal  Exch.  Assurance  of 
London,  122  App.  Div.  56.  Unless  the  parties  stipulate  in  writing,  or  the 
order  granting  the  commission  prescribes  how  it  shall  be  returned,  the 
Surrogate  must  indorse  upon  the  commission  the  proper  direction  for  that 
purpose.  Section  892,  Code  Civ.  Proc.  The  usual  practice  is  to  return 
the  commission  through  the  post  office.  Sections  901  and  902  provide  how 
to  execute  and  certify  the  commission. 

§  200.  Return  and  filing  of  the  commission. — The  formal  commission 
when  issued,  contains  minute  printed  instructions  so  that  the  wayfaring 
commissioner  though  a  fool  shall  not  err  therein. 

When  it  returns,  §  2547  covers  its  disposition. 

§  2647.    Filing  testimony  taken  out  of  court  by  eommission. 

Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's  court  the  testimony 
of  any  witness  shall  be  taken  by  or  on  commission,  the  same,  together  with  the 
commission  on  which  it  is  taken,  shall  be  duly  filed  in  the  office  of  the  surrogate 
but  need  not  be  recorded. 

From  former  §  2620  of  this  Code,  in  part. 


CHAPTER  IV 


DECREES   AND   OEDEES 


§  201.  Definition. 

§  2548.    Definition  of  decree  and  order;  how  order  enforced. 

The  determination  of  the  rights  of  the  parties  to  a  special  proceeding  in  a  surro- 
gate's court,  is  a  decree. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing,  and  not  included 
in  a  decree,  is  an  order.  It  may  be  enforced  in  like  manner  as  a  similar  order,  made 
by  the  supreme  court  in  an  action. 

Former  §§  2550,  2556  of  this  Code,  consolidated. 

An  order  thus  is  an  interlocutory  direction  of  the  court,  while  a  "final 
order"  as  it.  was  formerly  known,  or  decree  is  an  adjudication  which  brings 
some  particular  proceeding  to  a  determination.  Matter  of  Bernhardt,  16 
N.  Y.  St.  Rep.  240.  To  contrast  the  two:  where  a  party  applies  to  have 
a  decree  opened  the  denial  or  granting  of  his  application  must  be  by  order, 
and  not  by  decree.  An  order  is  to  be  enforced  just  as  any  supreme  court 
order  would  be;  and  it  carries  only  the  costs  which  such  an  order  would 
carry,  that  is,  the  usual  motion. costs.  Pea^e  v.  Egan,  3  Dem.  320;  Estate 
of  Stokes,  1  Dem.  260. 

It  is  unnecessary  to  discuss  in  detail  the  rules  applica,ble  to  the  enforce- 
ment of  orders  as  the  general  principles  laid  down  in  the  following  sections 
as  to  a  reasonable  exercise  of  discretion  and  a  substantial  compliance  with 
the  Code  apply  to  orders  as  well  as  decrees.  Where  a  party,  however,  is 
sought  to  be  punished  for  contempt  for  disobedience  to  an  order,  it  must 
clearly  appear  that  the  acfwhich  he  has  refused  to  do,  was  distinctly  re- 
quired to  be  done  by  the  order;  thus,  where  a  reference  was  ordered  of  the 
final  accoimt  of  certain  testamentary  trustees,  and  the  referee  directed  to 
hear  and  determine  all  issues  raised  by  the  dbjections  to  the  account;  and 
the  said  trustees  declined  to  answer  certain  inquiries  put  by  the  contestant's' 
counsel  although  directed  so  to  do  by  the  referee,  Surrogate  Rollins  held 
that  it  was  material,  upon  proceediags  to  punish  them  for  contempt  for 
such  refusal,  to  inquire  whether  the  questions  they  had  declined  to  answer 
were  material  or  in  any  wise  involved  in  the  issues  raised  by  the  objections 
which  had  been  filed,  and  if  it  appeared  that  they  were  not  so  material 
or  relevant,  the  rnotion  to  punish  for  contempt  would  be  denied.  Robert 
V.  Morgan,  4  Dem.  148,  152. 

Where  an  order  directed  an  executor  to  file  an  account,  and  he  filed  a 
printed  blank  with  the  word  "nothing"  written  in  on  each  schedule,  held, 
a  contempt,  and  punishable.   Matter  of  People's  Trust  Co.,  37  Misc.  239. 

§  202.  Decrees. — "  Determination  of  the  rights  of  the  parties,"  (§  2548) 
210  §§  201,  202 
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of  course,  presupposes  a  proceeding  before  the  Surrogate  initiated  by  peti- 
tion and  citation.  This  decree  contains  the  adjudication  which  the  Surro- 
gate is  required  to  make  fixing  the  rights  of  the  parties,  before  him.  The 
vaUdity  of  the  decree  hinges  on,  first,  the  power  of  the  Surrogate  to  make 
it,  which  of  course  involves  the  regularity  of  the  proceeding  with  regard  to 
the  jurisdictional  facts.  Secondly,  it  hinges  upon  its  formal  regularity. 
With  regard  to  the  first  question  it  is  merely  necessary  to  restate  the 
proposition  that  one  claiming  under  a  decree  of  the  Surrogate  must  show 
affirmatively  his  authority  to  make  it.  Matter  of  Hawley,  104  N.  Y.  250, 
262;  Farmers'  L.  &  T.  Co.  v.  Hill,  4  Dem.  41. 

As  to  its  formal  character  the  decree  must  be  signed  by  the  Surrogate. 
Roderigas  v.  E.  R.  Sav.  Inst.,  76  N.  Y.  316.  Should  an  unsigned  decree  be 
filed  by  the  clerk,  it  can  have  no  validity  from  the  mere^fact  of  fifing,  and 
can  be  disregarded  without  Uabihty  to  proceedings  for  contempt.  Mc- 
Naughton  v.  Chave,  5  Abb.  N.  C.  225. 

The  best  rule  for  determining  whether  a  paper  is  a  decree  or  an  order, 
is  the  ordinary  test  of  common  sense  as  to  whether  the  order  in  question 
is  a  final  determination  of  a  special  proceeding  or  not.  The  omission  of 
the  word  "final"  is  not  to  be  taken  as  determinative. 

Thus,  where,  after  proceedings  by'  a  judgment  creditor  against  an  ex- 
ecutor in  the  Surrogate's  Court,  petition  is  made  that  the  executor  be 
punished  for  contempt  for  failure  to  pay  the  judgment  claim,  and  upon 
such  petition  the  Surrogate  makes  an  order  directing  the  executor  to  pay, 
such  an  brder  is  a  final  order  and  thus  a  "decree  determining  rights" 
within  the  meaning  of  the  section.  There  is  no  further  order  in  the  premises 
which  the  Surrogate  need  make  in  the  proceeding.  It  is  a  final  determina- 
tion as  between  the  judgment  creditor  and  the  legal  representative  of  the 
estate;  it  is  in  effect  a  decree  for  the  payment  of  the  money.  See  Matter 
of  McMaster,  14  Civ.  Proc.  195.  The  writer  preserves  this  word  "final" 
merely  to  make  clear  the  subsequent  discussion  of  appealability.  It  may 
affect  the  party's  right  to  go  to  the  court  of  appeals.  See  Matter  of  Van 
Houten,  18  App.  Div.  301;  Matter  of  Prentice,  160  N.  Y.  568,  where  order 
of  Surrogate,  affirmed  at  the  appellate  division  "finally  determined"  the 
particular  proceeding. 

§  203.  Effect  of  Surrogate's  decree. — There  are  certain  specific  statu- 
tory provisions.    The  general  one  is  new,  and  reads  as  follows: 

§  2660.     Force  and  effect  of  a  decree  of  surrogate's  court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  matters  embraced 
therein  against  every  person  of  whom  jurisdiction  was  obtained. 

New.  >  ^ 

Of  course  a  party  obtaining  a  decree  is  estopped  thereby  from  attacking 
it.  This  kind  of  conclusiveness  is  irrespective  of  any  Code  provision. 
Chester  v.  Buffalo  Car  Mfg.  Co.,  183  TST.  Y.  425.  This  does  not  mean  he 
may  not  move  to  resettle  it,  or  to  open  it,  but  that  so  long  as  it  stands  it  is 
binding  on  him.  Generally  speaking,  however,  the  conclusiveness  of  a 
decree  depends  upon  the  regularity  of  the  proceedings  before  the  Surrogate, 
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the  citation  of  all  necessary  parties  upon  such  proceeding,  and  its  jurisdic- 
tional validity.  As  to  parties  on  whom  it  is  conclusive  the  new  section 
says  "every  person  of  whom  jurisdiction  was  obtained."  And  the  extent 
is  "  as  to  all  matters  embraced  therein."  No  consent  of  parties  as  has  been 
already  noted  can  give  validity  to  the  decree  if  there  was  not  jurisdiction 
to  make  it,  but  his  decree  upon  a  question  within  his  jurisdiction  is,  gener- 
ally speaking,  conclusive  upon  the  parties  to  the  proceeding.  Frethey  v. 
Durant,  24  App.  Div.  58,  62;  Graham  v.  Linden,  50  N.  Y.  547.  Except  as 
to  particular  decrees,, the  effect  of  which  is  Umited  by  the  statute,  a  Surro- 
gate's decree  is  a  decree  in  rem  and,  therefore,  is  conclusive  upon  the  ques- 
tion covered  by  it,  and  no  others.  See  Matter  of  Peck,  131  App.  Div.  81; 
Matter  of  O'Reilly,  59  Misc.  136.  Thus,  where  a  Surrogate  has  jurisdiction 
to  pass  upon  a  claim,  and  decides  adversely,  his  decree  bars  a  subsequent 
suit  upon  such  claim.  Baldmn  v.  Smith,  91  Hun,  230.  The  right  to  appeal 
from  a  decree  is  always  to  be  taken  into  account,  but  apart  from  this  the 
cases  are  uniform  with  reference  to  the  conclusiveness  of  the  Surrogate's 
decrees.  See  Stiles  v.  Burch,  5  Paige,  132,  where  the  court  of  chancery 
expressly  declared  in  its  own  decree  that  the  decree  of  the  Surrogate  in- 
volved in  the  case  at  bar  was  binding  and  conclusive  between  the  parties 
to  the  proceeding  as  to  the  facts  upon  which  the  Surrogate  had  power  to 
adjudicate.  See  also  Wright  v.  M.  E.  Church,  Hoff.  Ch.  202,  holding  that 
the  Surrogate's  decree,  his  jurisdiction  being  conceded,  was  final  as  to 
all  who  were  legally  competent  and  were  cited;  that  it  was  pleadable  in 
every  court  and  the  only  remedy  was  by  appeal.  See  Ball  v.  Miller,  17 
How.  Pr.  300,  holding  that  a  Surrogate's  decree  upon  a  final  accounting  is 
conclusive  as  to  balance  therein  stated  to  be  due  the  representative  of  the 
estate.  See  opinion  in  Kirk  v.  McCann,  117  App.  Div.  56  (followed  in 
Sullivan  v.  McCann,  124  App.  Div.  132),  discussing  binding  effect  of  unre- 
versed decrees,  whether  the  decision  was  right  or  wrong,  or  the  parties  adult 
or  infant.  In  that  case  the -decree  had  directed  an  erroneous  disposition  of 
surplus  income.  It  was  held  to  conclude  the  parties  to  its  date,  though 
not  to  prevent  a  subsequent  decree  on  a  correct  theory  disposing  of  subse- 
quently accruing  income.  So  Matter  of  Irwin,  59  Misc.  143.  Such  a  decree 
used  to  be  also  conclusive  upon  the  sureties  in  the  administrg,tion  bond; 
and  this  regardless  of  their  being  cited.  See  Official  Bonds,  post.  See  also 
Johnston  v.  Smith,  25  Hun,  171.  Such  a  decree  has  been  held  wholly  con- 
clusive against  one  of  the  parties  interested  in  the  fund,  duly  cited  upon 
the  accounting.  Bu^hnell  v.  Drinker,  5  Redf.  581;  Brown  y.  Wheeler,  53 
App.  Div.  6,  8,  citing  (rartocA;  v.  Vandervort,  128  N.  Y.  374;  Riggs  v.  Cragg, 
89  N.  Y.  480;  Matter  of  Verplanck,  91  N.  Y.  439;  Purdy  v.  Hayt,  92  N.  Y. 
446.  One  not  thus  a  party  may,  however,  move  in  a  proper  case  to  reopen 
the'  decree  and  proceeding.  It  was  held  in  Matter  of  Killan,  66  App.  Div. 
312,  that  this  is  the  proper  remedy,  and  if  he  tries  to  compel  an  accoimt 
de  novo,  his  application  may  be  denied,  and  costs  imposed  on  him  person- 
ally. Ibid.  But  this  ruling  was  reversed,  172  N.  Y.  547,  holding  the  ap- 
plicant's right  to  an  accounting  was  a  substantial  right,  not  so  to  be  di- 
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vested  except  as  provided  in  the  Code,  whereunder  the  one  accounting 
could  have  secured  a  citation  to  unknown  parties.  (But  see  dissenting 
opinion,  the  reasoning  of  which  is  persuasive.)  And  in  a  later  case.  Matter 
of  Gill,  183  N.  Y.  347,  a  creditor  was  held  absolutely  entitled  to  petition 
for  an  accounting,  although  he  had  omitted  to  present  his  claim  pursuant 
to  the  published  notice. 

And  in  Matter  of  Gall,  182  N.  Y.  270,  a  creditor  was  allowed  to  move  to 
open  and  modify  a  decree  eight  years  after  its  entry,  having  presented  his 
claim,  which  was  ignored,  and  the  decree  made  without  citing  him,  settling 
an  account  in  which  his  claim  was  not  specified. 

These  decisions  are  somewhat- puzzling  in  view  of  the  explicit  language 
of  the  Code  as  to  opening  decrees  where  appeal  is  not  an  available  remedy. 
But  they  certainly  hold  that  a  creditor  not  a  party  to  an  accounting  can 
either  move  to  reopen  the  proceeding  or  petition  for  a  new  accounting. 
Of  course  this  does  not  revive  his  rights  if  they  have  been  barred  under 
the  short  statute,  or  increase  them  if  by  his  laches  his  action  is  taken  after 
distribution,  and  the  representative  has  as  such  no  further  assets. 

The  words  in  new  §  2550,  "as  to  all  matters  embraced  therein"  must 
in  the  light  of  the  cases,  and  of  the  only  purpose  of  the  revisers  be  deemed 
to  read,  "as  to  aU  matters  validly  embraced  therein"  or  "properly  sub- 
mitted for  determination  by  the  Surrogate  and  embraced  therein."  Sec- 
tion 2550  cannot  enlarge  the  scope  of  the  relief  which  the  court  can  grant. 
If  the  decree  exceed  jurisdictional  limitations  it  is  pro  tanto  invalid,  in- 
operative, and  disobedience  of  a  void  direction  would  not  be  punishable  in 
contempt, 

§  204.  Same  subject. — However,  every  decree  must  be  viewed  in  the 
light  of  the  subject-matter  with  which  it  has  to  deal.  Its  conclusiveness  is 
determined  thereby.  For  example:  a  decree  made  by  the  Surrogate  in  the 
final  settlement  of  an  executor's  accounts  is  an  adjudication  merely  as  to 
amounts  received  and  paid  out  by  him,  see  §  2730,  C.  C.  P.,  and,  therefore^ 
as  to  the  balance  due  to  or  from  such  executor.  Johnson  v.  Richards, 
3  Hun,  454.  But  it  conclusively  establishes  the  propriety  of  his  acts 
up  to  that  time  {Matter  of  Union  Trust  Co.,  6§  App.  Div.  449),  in 
the  capacity  in  which  he  accounts.  That  is  as  to  matters  "necessarily 
involved  therein,"  Joseph  v.  Herdg,  198  N.  Y.  456,  and  cases  cited. 
The  words  quoted  are  equivalent  to  "embraced  therein."  It  has 
been  held.  Matter  of  Doheny,  70  App.  Div.  370,  that  where  A  and  B  ac- 
counted as  temporary  administrators,  the  decree  was  inconclusive  when 
later  they  accounted  for  the  same  estate  as  trustees.  But  where  the  Sur- 
rogate has  jurisdiction  of  the  parties  and  of  the  subject-matter,  his  decree 
is  intended  to  have  the  same  force  and  effect  as  the  judgment  of  any 
other  competent  court.  Garlock  v.  Vandevort,  128  N.  Y.  374;  Shimtml  v. 
Morse,  57  App.  Div.  434;  Mutual  Life  v.  Schwaner,  36  Him,  373,  aff'd 
101  N.  Y.  681;  Baldwin  v.  Smith,  91  Him,  230.  As  to  infant  parties,  the 
court,  having  duly  appointed  a  guardian  ad  litem,  has  full  jurisdiction  of 
the  person,  and  its  decree  binds  the  infant.    Matter  of  Hawley,  100  N.  Y. 
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206;  Matter  of  Wood,  70  App.  Div.  321,  324.  So  future  remainder-men, 
not  in  being,  may  be  bound.  Rhodes  v.  Caswell,  41  App.  Div.  229.  But 
the  decree  cannot  have  any  conclusive  effect  or  operate  as  a  bar  as  to  prop- 
erty not  involved  in  it.    Frethey  v.  Durant,  24  App.  Div.  58. 

§  205.  Same;  status. — So  if  the  Surrogate  once  determines  a  party's 
status,  his  determination  stands.  Thus  on  petitioning  for  letters  of  adminis- 
tration it  was  held  A  was  not  "widow"  of  decedent.  Therefore,  in  a  later 
proceeding,  when  A  bobbed  up  again,  claiming  as  widow,  held  res  ad- 
judicata.  Matter  of  McGoughran,  124  App.  Div.  312,  315;  appeal  dis- 
missed, 192  N.  Y.  565.  See  also  Matter  of  Goldsticker,  192  N.  Y.  85;  Matter 
of  GvMranty  Trust  Co.,  131  App.  Div.  658.  • 

§  206.  Special  conclusiveness  of  certain  decrees. — Former  §  2625  has 
been  repealed.  It  provided  for  special  conclusiveness  of  probate  decrees. 
Three  sections  are  now  in  force  of  this  nature  which  we  rearrange  in  im- 
mediate context. 

,    §  2649.    Decree  or  order;  when  evidence  of  assets. 

A  decree  directing  payment  by  an  executor,  administrator,  guardian  or  testa- 
mentary trustee,  to  a  creditor  of,  or  a  person  interested  in,  the  estate  or  fund,  or  an 
order  permitting  a  judgment  creditor  to  issue  an  execution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusive  evidence  that  there 
are  sufficient  assets  in  his  hands  to  satisfy  the  sum  which  the  decree  directs  him 
to  pay,  or  for  which  the  order  permits  the  execution  to  issue. 

A  decree  charging  a  deceased  executor,  administrator,  guardian  or  trustee  with 
assets  upon  an  accounting  under  section  2726  of  this  chapter,  is  not  evidence  of 
assets  in  the  hands  of  such  accounting  executor,  administrator,  guardian  or  trustee. 

From  former  §§  2552,  2606  of  this  Code.    See  2  R.  S.  116  (Part  2,  c.  6,  tit.  5,  §  21).. 

This  section  is  not  new,  merely  adapted.  Hence,  it  is  still  the  fact,  that 
this  conclusiveness  must  stand  the  test  of  common  sense.  That  is  if  the 
record  itself,  plus  the  decree,  show  there  are  not  "assets  in  his  hands"  the 
section  does  not  apply.  So,  in  such  cases,  the  fact  could  be  shown,  and 
urged,  in  defending  contempt  proceedings.  Matter  of  Monell,  28  Misc. 
308.    So,  under  the  last  paragraph,  see  Matter  of  Seaman,  63  App.  Div.  49. 

§  2665.    Effect  and  contents  of  decree  revolting  letters. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter,  revoking  letters 
issued  by  a  surrogate's  court  to  an  executor,  administrator  or  guardian,  his  powers 
cease.  The  decree  may,  in  the  discretion  of  the  surrogate,  require  him  to  account 
for  all  money  and  other  property  received  by  him;  and  to  pay  and  dehver  over  aU 
money  and  other  property  in  h^s  hands  into  the  surrogate's  court,  or  to  his  successor 
in  office,  or  to  such  other  person  as  is  authorized  by  law  to  receive  the  same;  or  it 
may  be  made  without  prejudice  to  an  action  or  special  proceeding  for  that  purpose, 
then  pending,  or  thereafter  to  be  brought.  The  revocation  does  not  affect  the 
vahdity  of  any  act,  within  the  powers  conferred  by  law  upon  the  executor,  ad- 
ministrator, or  guardian,  done  by  him  before  the  service  of  the  citation,  where  the 
other  party  acted  in  feood  faith;  or  done  after  the  service  of  the  citktion,  and  before 
entry  of  the  decree,  where  his  powers  with  respect  thereto  were  not  suspended  by 
service  of  the  citation,  or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do.  the  same,  notwithstanding  the  pendency  of  the  special  proceeding 
against  him;  and  he  is  not  liable  for  such  an  act  done  by  him  in  good  faith. 

Former  §  2603  of  this  Code.  From  2  R.  S.  62  (Part  2,  c.  6,  tit.  1),  §  38;  Id., 
T7,  79,  §§  40,  46,  47. 
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§  2666.     The  last  section  qualified. 

The  last  section  does  not  affect  the  liability  of  a  person  to  whom  money  or  other 
property  has  been  paid  or  deUvered,  as  husband,  wife,  next  of  kin,  or  legatee,  to 
respond  to  the  person  lawfully  entitled  thereto,  where  letters  are  revoked,  because 
a  supposed  decedent  is  living;  or  because  a  will  is  discovered,  after  administration 
has  been  granted  in  a  case  of  supposed  intestacy,  or  revoking  a  prior  will  upon 
which  letters  were  granted. 

Former  §  2604  of  this  Code. 

These  sections  are  more  pertinently  to  be  discussed  in  their  appropriate 
context.  See  Revocation  of  Letters.  Cognate  to  this  rule  of  special 
conclusiveness  of  a  specific  decree  is  the  rule  in  §  2560  as  to  the  conclusive 
evidence,  of  letters  granted  by  a  Surrogate,  of  the  authority  of  the  persons 
to  whom  they  are  granted. 

§  207.  Conclusiveness — Direct  and  collateral. — A  probate  decree,  for 
example,  under  §§  2620  and  2621,  discussed  elsewhere,  is  recorded,  and  is 
given  conclusiveness  thereby.    See  also  §  2623. 

Section  2550  gives  every  decree  conclusiveness  as  above  stated. 

Sections  2549,  2555  and  2556  also  give  a  limited  conclusiveness. 

But  §  2513  assumes  the  rule  we  assert  in  §  206,  and  the  general  rule  that 
the  court  can  make  no  conclusive  decree,  unless  it  secured  jurisdiction. 
For  it  assumes  that  the  jurisdiction  "to  make  a  decree  or  other  determina- 
tion" may  be  "drawn  in  question  collaterally,"  i.  e.,  as  contrasted  with  a 
review  thereof  on  appeal. 

The  jurisdictional  facts  are  established  presumptively,  and  in  the  ab- 
sence of  fraud  or  collusion,  conclusively  by  averment  in  the  duly  verified 
•  answer  or  petition.  The  jurisdiction  of  the  person,  i.  e.,  under  §  2511,  is 
"  presumptively  proved,  by  a  recital  to  that  effect  in  the  decree."  So,  under 
the  former  section  (2473)  it  was  held  that  though  the  record  did  not  other- 
wise than  by  such  recital  show  service  of  citation,  such  recital  was  enough. 
Sisdo'v.  Martin,  61  App.  Div.  502. 

But  the  word  "presumptively"  used  as  to  jurisdiction  of  the  parties 
means  that  while  irregular  service  may  not  be  used  as  a  basis  for  collateral 
attack  (see  Wetmore  v.  Parker,  52  N.  Y.  450),  a  total  failure  to  serve  or 
get  jurisdiction  under  §  2511,  may  be.  The  doctrine  of  estoppel  by 
former  judgment  is,  of  course,  applicable  to  surrogates'  decrees,  ex- 
cept so  far  as  the  statute  has  expressly  defined  the  extent  of  the 
evidential  effect  of  such  decrees,  or  has  limited  the  operation  thereof 
to  particular  persons.  It  Should  be  remarked,  in  the  first  place,  that  ^ 
-decrees  which  admit  wills  to  prpbate,  grant  letters  testamentary  or 
of  administration,  direct  the  sale  of  real  property  to  pay  debts,  and, 
finally,  such  as  judicially  settle  the  accounts  of  legal  representatives,  testa- 
mentary trustees,  and  guardians,  and  direct  a  distribution  of  the  surpliis, 
are  of  the  nature  of  judgments  in  rem  as  distinguished  from  those,  in  per- 
sonafn.  They  are  judicial  declarations  of  the  state  and  condition  of  some 
particular  thing  or  subject-matter, "by  a  court  of  exclusive,  or  at  least  of 
peculiar,  jurisdiction;  they  are  not  founded  on  a  proceeding  against  a  per- 
son or  persons,  as  such,  but  against  the  thing  or  subject-matter  itself,  and 
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hence  the  general  rule,  that  they  are  conclusive  against  the  whole  World,  and 
not  merely  against  the  parties  or  their  privies,  as  in  the  case  of  judgments 
in  personam;  provided,  always,  that  the  court  had  competent  authority 
to  make  them,  and  that  npticp,  either  actual  or  constructive,  was  given 
of  the  proceeding  in  which  they  were  pronounced.  Statutes  which  declare 
the  effect,  as  evidence,  of  certain  classes  of  decrees  will,  of  course,  supersede 
the  general  rule,  whenever  the  evidential  effect  of  that  class  of  decrees  is 
called  in  question,  the  rule  being  that  when  there  is  such  a  statute,  a  decree 
is  coQclusive  only  so  far  as  it  is  made  so  by  the  statute.  Bank  of  Pough- 
keepsie  y.  Hasbrouck,  6  N.  Y.  216.  The  statutes  declaring  the  effect,  as 
evidence,  of  certain  decrees  in  Surrogates'  Courts  are  mentioned  but 
without  any  attempt  to  encompass  the  whole  of  this  branch  of  the  law  of 
estoppel. 

Of,  course  the  doctrine  of  estoppel  has  no  application  to  a  proceeding 
instituted  for  the  express  purpose  of  opening,  revoking,  or  modifying  a 
particular  decree.  Campbell  v.  Logan,  2  Bradf.  90;  Kerr  v.  Kerr,  41  N.  Y. 
272;  Post  v.  Mason,  26  Hun,  187;  aff'd  91  N.  Y.  539.  Where  a  decree  has 
been  modified  after  the  bringing  in  of  additional  parties  for  the  purpose  of 
enabling  them,  to  present  de  novo  all  questions  concerning  their  rights,  the 
pri9r  decree  is  np^  res  adjvMcata  as  to  the  rights  of  such  additional  parties. 
Mc^ijipr  o/ifeoff/i,,  126  App.  Div.  285. 

§  208.  Same ;  collateral  conclusiveness. — With  regard  to  the  collateral 
conclusiveness  of  a  decree  it  is  to  be  borne  in  mind  that  as  the  court  is  one 
of  special  and  limited  jurisdiction  those  claiming  collaterally  under  such 
a  decree  must  prove  the  jurisdictional  facts  from  which  it  derives  its  va- 
lidity. Qorwin  v.  Merrit,  3  Barb.  341,  But  see  People  v.  Harman,  2  Sw. 
576. ;  This,§  2513  npw  covers,  except  for  the  instances  therein  specified  or 
implied-  The  conclusive-  efEect  of  a  decree  necessarily  depends  upon  the 
power  of  the  cpurt  to  pronounce  it.  A  decree,  which  transcended  the  juris- 
diction of  the,  court  to  niake„may  be  a,tta]cked  in  all  courts,  either  directly 
or  collaterally,  as  being  void  fpr  want  of  jurisdiction.  Washbon  v.  Cope, 
144  N.  Y.  287,.  Before  a  Surrogate, can  acquire  jurisdictipn  pf  the  subject- 
matter;,  the  statute  requires  that  certain  facts  must  exist,  such  as  the  death 
of  a  person  whose  estate  is  sought  to  be  administered,  or  his  residence  in 
the  county  of  the  Surrogate,  pr  the  lpca;tipn  of  assets  in  that  county.  The 
statute  provides,  §  2512,  that  the  Surrogate's  Court  obtains  jurisdiction 
in  every  case,  by  the  existence  pf  the  jiirisdictipnal  facts  prescribed  by  the 
st,atute.  If,  by  the  npn-existence  of  any  jurisdictional  fact,  the  court  had 
noX  jurisdiction  of  the  subject-matter,  his  decree  is  not  merely  voidable, 
subject  only  tp  be,  reversed  on  appeal  or  by  a  direct  proceeding  for  that 
purpose,  but  it  is  absolutely  vpid,  and  np  rights  can  be  fpunded  therepn, 
D_q^n  y.  Demming,  6  Paige,  .95;  Tucker  v.  Tucker,  4  Abb.  Ct.  App.  Dec.; 
428;  Dtidley  v,  Mqyf^^,  3  N.  Y.  9;  Van  Deusen  v.  Sweet,  51  id.  378;  Roderi- 
gas  V.  East  River  Savings  Inst.,  76  id.  316;  Hoes  v.  New  York,  etc.,  R,  Co., 
173  J^.  Y.  435;  McCarthy  v.  Supreme  Court  of  Foresters,  107  App.  Div.  185; 
Ziemer  v.  .Crucible  Steel  Co.,  99  App.  Div.  169,  90  N.  Y.  Supp.  962.    See 
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Hetzel  V.  Easterly,  96  App.  Div.  517;  89  N.  Y.  Supp.  154.  It  follows  from 
the  general  rules  of  estoppel,  that  the  proceedings  of  a  Surrogate  having 
jurisdiction  cannot  be  questioned  collaterally.  Jenkins  v.  Robinson,  4 
Wend.  436;  Bensen  v.  Manhattan  R.  Co.,  14  App.  Div.  442.  In  this  case, 
the  appellate  division  of  the  first  department  (opinions  by  O'Brien  and 
Ihgraham,  JJ.)  passed  upon  the  power  of  the  Surrogate  of  New  York 
county  in  probate  proceedings  to  determine  in  certain  cases  the  validity 
of  testamentary  dispositions  affecting  real  estate,  as  defined  by  §  11  of 
chap.  359  of  the  Laws  of  1870.  The  question  before  the  court  was  .whether 
under  a  fair  construction  of  that  act  the  Surrogate  had  jurisdiction  to  make 
a  binding  decree  in  reference  to  such  testamentary  dispositions.  It  ap- 
peared that  the  Surrogate  under  the  act  was  requested  by  the  heirs-at-law 
to  determine  the  validity  of  certain  devises  or  bequests  under  the  will  of 
the  testatrix.  The  court  held  first,  that  the  language  of  the  act  was  broad 
enough  to  show  a  legislative  intent  to  confer  upon  the  Surrogate  jurisdic- 
tion upon  the  probate  of  the  will  to  determine  the  validity  of  the  devises 
or  bequests  which  were  assailed  by  the  heirs-at-law.  Second,  that  by 
submitting  to  the  Surrogate  the  determination  of  these  questions  the 
heirs-at-law  should  be  held  to  have  waived  their  constitutional  right  to 
have  the  question  of  title  tried  by  a  jury.  And  in  the  third  place,  although 
it  might  appear,  that  had  the  decree  of  the, Surrogate  been  appealed  from 
it  might  have  been  modified  or  reversed,  nevertheless  having  been  made 
in  a  proeeeding  to  which  the  heirs^at4aw  were  parties  it  was  binding  and 
could  not  be  collaterally  attacked.  To  same  effect.  Brown  v.  Landen, 
30  Huh,  57,  aff'd  in  98  N.  Y.  634;  Roderigas  v.  E.  R.  Sav.  Inst.,  63  N.  Y. 
460;  Same  v.  Sarae,  76  N.  Y.  316;  Parhan  v.  Moran,  4  Hun,  717.  The  gen- 
eral rule  in  this  regard  was  stated  by  Marcy,  J.,  in  Johnson  v.  Robinson, 
4  Wend.  437,  441.  "However  extraordinary  or  erroneous  be  the  deter- 
mination and  proceedings  of  a  court  of  limited  authority,  if  it  acts  within 
its  proper  jurisdiction  as  to  the  subjed-^natter,  place  and  person,  its  judg- 
ment or  decree  cannot  be  impeached  or  invalidated  in  a  collateral  actioii.i" 
So  also  if  a  decree  be  acquiesced  in  by  the  parties  for  a  long  I  time  (as  four 
years)  it  will  not  be  disturbed  in  the  absence  of  fraud.  Matter  of  Waack,  5 
N.  Y.  Supp.  522.  In  Drake  v.  Pechin,  58  Misc.  449,  a  probate  decree  was 
held  conclusive  against  collateral  attack  by  tenant  resisting  suit  by  dev- 
isee for  rent. 

§  209.  Same ;  effect  on  form  of  decree. — Such  being  the  case,  the  prac- 
titioner will  draw  his  pleading  so  that  the  "jurisdictional  facts"  under- 
ling the  particular  proceeding  are  duly  alleged.  Thenihe  will  draw  his 
decree,  with  §  2513  in  mind,  so  as  to  recite,  by  appropriate  words,  jurisdic- 
tion obtained  of  the  parties  in  the  various  modes  set  forth  in  §  2511. 
Note  the  contrast  of  "  allegation  "  in  a  pleading  to  a  "  recital "  in  a  decree. 

(People  V.  Harman,  2  Sw.  576,  holding  that  recital  of  jurisdictional  facts 
in  the  decree  raised  no  presumption  was  before  the  original  enactment  of 
this  section.)  Attack  in  collateral  proceedings  is  limited  to  the  jurisdiction 
of  the  Surrogate  to  make  the  decree.    See  Dakin  v.  Hudson,  6  Cowen,  221. 
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Statutory  changes  in  the  power  of  the  Surrogate  have  no  ex  post  facto 
operation;  so,  where  a  Surrogate  in  New  York  county  prior  to  1880  adjudi- 
cated in  his  decree  admitting  a  will  to  probate  upon  the  validity  of  a  dis- 
position of  real  estate  in  said  wiU,  acting  under  authority  of  §  11  of  chap.  359 
of  the  Laws  of  1870,  held,  as  above  noted,  that  such  a  decree  could  not  be 
attacked  collaterally.  Benseii  v.  Manhattan  R.  Co.,  14  App.  Div. ;  442. 
See  also  as  td  conclusiveness  of  a  decree.  People  v.  Towrisend,  37  Barb. 
520;  Curtis  v.  Williams,  3  Dem.  63;  Matter  of  Kranz,  41  Hun,  463;  New- 
come  V.  St.  Peters  Church,  2  Sand.  Ch.  636;  Scofield  v.  Churchill,  72  N.  Y. 
565;  Gerould  v.  Wilson,  81  N.  Y.  573;  Wetmore  v.  Parker,  52  N.  Y.  450; 
Matter  of  Harvey,  3  Redf.  214;  Leonard  v.  ColumUa  S.  N.  Co.,  84  N.  Y. 
48,  55.  In  Shaw  v.  N.  Y.  Central,  101  App.  Div.  246;  the  administrator's 
right  to  sue  was  attacked  on  the  ground  that  his  petition  for  letters  was 
verified  before  a  New  York  notary  under  a  Columbia  county  venue.  Held, 
the  effect  was  merely  to  make  the  petition  an  unverified  one;  but  the 
letters  having  been  issued  were  prima  fade  sufficient  proof  of  his  repre- 
sentative status..  The  court  cited  Belden  v.  Meeker,  2  Lans.  473,  47  N.  Y. 
307;  Farley  v.  McConneU,  52  N.  Y.  630;  Weldi  v.  N.  Y.  Central,  53  N.  Y. 
610. 

In  O'Connor  v.  Huggins,  113  N.  Y.  511,  the  court  of  appeals  sum- 
marizes the  rule  as  to  the  conclusiveness  of  Surrogates'  decrees. in  the 
following  language: 

"The  record  shows  that  the  necessary  facts  were  alleged,  upon  which 
the  Subrogate  acted  in  granting  them.  His  determination  upon  the  proof 
cannot  be  disturbed  by  an  attack  upon  its  correctness,  in  a  collateral  pro- 
ceeding. Surrogates'  Courts,  though  established  as  courts  of  special  and 
limited  jurisdiction,  have  possessed  the  general  and  exclusive  jurisdiction 
to  order  the  administration  upon  the  estates  of  deceased  persons,  and, 
where  jurisdiction  to  act  exists,  their  orders  and  decrees  are  made^con- 
clysive  until  they  are  revoked,  or  reversed  on  appeal.  2  R.  S.  80,  §  56. 
That  conclusiveness  attaches  in  a  case  where  ,a  jurisdictional  fact  is  in 
question,  and  it  then  appears  that  there  was  proof  with  respect  to  its  ex- 
istence, upon  which  the  Surrogate  decided.  His  adjudication,  in  the  ex- 
ercise of  his  general  and  conclusive  jurisdiction,  where  jurisdictional  facts, 
necessary  to  the  possession  of  that  jurisdiction,  appear  to  have  been  al- 
leged, and  when  the  necessary  parties,  have  been  duly  cited  to  appear  be- 
fore him,  is  not  thereafter  open  to  collateral  attack.  Power  to  affect, the 
adjudication  resides  in  the  court  which  made.it,  and  in  the  Court  to  which 
it  may  be  appealed;  but  otherwise  it  is  not  open  for  question^  This  prin- 
ciple, of  course,  in  its  application  to  other  parties  affected,  implies  the  ab- 
sence of  fraudj  or  collusion.  (See  Fulton  V.Whitney,  66  N.Y.  54:8.)  It  is 
not  material  how  the  decision  was  reached,  provided  the  facts,  which 
confer  power  to  act,  were  alleged.  The  Surrogate  was  not  confined  to  any 
form  of  procedure,  or  to  any  mode  of  proof,  in  acting  upon  an  application 
for  letters.  The  defect  in  the  allegations  of  the  petition  was  supplied  by 
allegations  in  a  subsequent  deposition,  and  we  are  bound  to  presume  that, 
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prior  to  issuing  the  lettera,  the  Surrogate  deUberated  and  decided  upon  the 
right  of  the  petitioner." 

The  plea,  when  urged  collaterally,  that  the  decision  was  erroneous,  must 
always  be  unavailing.  For  its  errors  the  remedy  is  by  a  direct  proceeding 
for  their  correction,  and  subsequent  proceedings  which  rest  upon  the  de- 
cree, will  not  be  affected,  however  erroneous  the  adjudication  may  be  urged 
to  have  been.  Porter  v.  Purdy,  29  N.  Y.  106.  The  dictum  in  the  foregoing 
opinion,  with  regard  to  the  absence  of  fraud  or  collusion  is  in  conflict  with 
a  decision  in  Stillwell  v.  Carpenter,  2  Abb.  N.  C.  238,  which  held  that  not 
even  fraud  in  securing  a  decree  would  be  sufficient  grounds  for  attack; 
for  that  the  party  prejudiced  had  his  remedy  by  an  action  in  equity  to  be 
relieved  against  the  fraud.  But  see  Hoes  v.  N.  Y.,'N.  H.  &  H.  R;  R.,  173 
N.  Y.  435,  rev'g  73  App.  Div.  363,  which  settles  the  point.  In  this  case 
the  right  of  the  public  administrator  to  sue  for  damages  for  death  of  in- 
testate was  attacked  because  of  the  manner  in  which  his  letters  were  is- 
sued. It  appeared  that  legal  fraud  had  been  committed  in  that  the  only 
assets  here  on  which  jurisdiction  to  grant  letters  could  be  based  were  a 
watch  and  chain  brought  into  the  State  solely  for  that  purpose.  Held  the 
status  of  the  plaintiff  under  such  letters  could  be  attacked  collaterally. 
(See  opinion.)  The  cause  of  action,  negligSitly  causing  death,  it  must 
be  noted,  did  not  arise  here,  but  in  the  State  from  which  the  "assets" 
were  imported.    So  also  Pietraroia  v.  N.  J.,  etc.,  Co.,^  197  N.  Y.  434,  438. 

But,  we  repeat,  if  it  appear  that  the  Surrogate  had  no  jurisdiction  to  make 
the  decree  in  question  it  will  have  no  conclusiveness.  Ziemer  v.  Crucible 
Steel  Co.,  99  App.  Div.  169.  So,  where  the  decree  purported  to  adjudicate 
upon  a  contested  claim  of  a  creditor  over  which  the  Surrogate  had  no  juris- 
diction. Matter  of  Walker,  136  N.  Y.  20,  27,  the  decree  is  not  binding. 
Tucker  v.  Tucker,  4  Keyes,  136,  although  it  would  be  otherwise  if  it  passed 
upon  the  claim  of  an  executor  against  the  estate.  Kyle  v.  Kyle,  67  N.  Y. 
400;  Shakespeare  v.  Markham,  72  N.  Y.  400;  Boughton  v.  Flint,  74  N.  Y. 
476.  See  also  Mott  v.  Fort  Edward  &c.  Co.,  79  App.  Div.  179,  where  recital, 
in  decree  for  sale  of  decedent's  realty,  of  due  service  of  citation  was  held 
to  prove  presumptively  the  fact  of  due  service,  as  against  collateral  attack. 

In  Matter  of  Welch,  61  Misc.  5,  Ketcham,  Surr.,  held  conclusive  on  ac- 
counting, a  former  decree,  in  a  proceeding  to  remove  an  executor  for  im^- 
proper  dealings  with  bonds,  and  holding  they  belonged  to  him;  it  being 
claimed  again  on  the  accounting  that  they  should  be  accounted  for  as  of 
the  estate,  citing  Shearer  v.  Field,  6  Misc.  189,  and  Matter  of  McGcmghran, 
124  App.  Div.  312. 

§  210.  Same;  concluded. — Where,  for  probate  purposes,  a  Surrogate 
determined  that  testator  was  a  resident  of  his  county:  Held  not  open  to 
collateral  attack  in  action  under  §  1819.  Flatausr  v.  Loser,, 211  N.  Y.  15, 
19;  citing  Bolton  v.  Schriever,  135  N.  Y.  65. 

We  discuss,  below,  the  opening  or  vacating  of  decrees  or  orders,  which 
involves  some  of  the  principles  involved  in  this  discussion  of  conclusiveness. 
But  to  summarize  the  matter  in  this  context  we  have  to  note,  first  that 
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former  §  2473  of  the  Code,  now  §  2513,  prescribed  the  conclusiveness  of 
decrees  or  other  determinations,  "in  a  case  specified  in  the  last  two  sec- 
tions." These  were  §§  2472  and  2472a  which  defined  the  jurisdiction  of 
the  court.  The  present  section  omits  this  reference,  and  thus  becomes 
general  in  its  scope. 

We  note,  second,  that  the  sections  prescribing  a  special  conclusiveness 
are,  as  shown  in  §206,  supra,  quite  reframed — thus  making  academic 
many  decisions  formerly  dealing  with  probate  and  accounting  decrees, 
while  making  their  reasoning  generally  applicable  to  any  decree. 

We  may  rehearse  a  few  of  these,  to  iUuslrate: 

The  primary  distinction  between  the  effect  of  former  §§  2626  and  2627  waa  that 
as  to  the  personal  estate  the  decree  was  conclusive  and  as  to  real  estate  it  was  merely 
presumptive.    Smith  v.  Hilton,  19  N.  Y.  S.  R.  340. 

In  Knox  V.  Jones,  47  N.  Y.  389,  the  Supreme  Court  was  asked  to  construe  a  will 
that  in  part  related  to  real  estate  in  California.  Held:  our  courts  have  no  power 
to  determine  validity  of  will  effectually  as  to  realty  outside  the  State.  This  limita- 
tion wUl  certainly  be  held  to  apply  to  the  Surrogates. 

See  Post  V.  Mason,  26  Hun,  187,,  affirmed,  91  N.  Y.  539.  In  this  case  the  court 
used  the  following  language: 

"Since  the  enactment  of  these  provisions  of  the  statute,  it  has  been  held  that 
the  decree  of  the  Surrogate -cannot  be  impeached  collaterally  in  respect  to  a  will 
which  relates  to  personal  property.  Vanderpoel  v.  Van  Valkenburgh,  6  N.  Y.  (2 
Seld.)  190.  These  provisions  apply  to  a  will  so  far  as  it  relates  to  personal  property, 
even  though  it  be  a  will  relating,  as  the  one  before  us,  to  both  real  and  personal 
property.  Matter  of  Last  Will  of  John  Kellum,  50  N.  Y.  298.  So  far  as  it  affects 
the  disposition  of  the  personal  property  of  the  testator,  the  probate  of  one  year 
becomes  conclusive,  and  equity  has  not  jurisdiction  in  a  collateral  action  to  set 
aside  the  probate  in  the  absence  of  fraud  in  respect  to  the  probate" ;  citing  CoUier 
V.  Jdley's  Executors,  1  Bradf.  94,  and  cases  cited;  Burger  v.  Hill,  1  Bradf.  Sur.  360; 
Brady  v.  McCosker,  1  Comst.  217;  Dayton's  Surr.  168;  Pemberton  v.  Pemberton,  13 
Vesey,  290;  1  Story's  Eq.  Jur.,  §  184;  Gould  v.  Gould,  3  Story,  537;  Tarver  v.  Tarver, 
9  Petk  180;  Gaines  v.  Chew,  2  How.  (U.  S.)  245,  and  cases  cited;  Armstrong  v.  Lear, 
12  Wheat.  175,  Story,  J.;  CoUon  v.  Boss,  2  Paige,  398;  Bogardus  v.  Clark,  4  Paige, 
623;  Muir  v.  Trustees  of  Leaks  arid  Wails  Orphan  House,  3  Barb.  Ch.  480. 

We  note  further  that  if  there  is  no  determination  as  to  the  validity  of  the  will 
but  the  decree  simply  admits  the  will  to  probate,  it  is  conclusive  still  only  as  to 
the  suflBciency  of  its  execution,  that  is  to  say,  its  formal  validity.  Mailer  of  Gillman, 
38  Barb.  364. 

Thus  while  we  have  seen  that  among  the  incidental  powers  of  a  Surrogate  he 
has  a  right  to  determine  upon  a  probate  whether  a  person  is  an  heir  or  belongs  to 
any  class  designated'  in  the  will,  nevertheless  the  decree  admitting  to  probate  was 
not  formerly  conclusive  as  to  this  incidental  inquiry.  Nor  would  it  be  conclusive 
as  to  any  incidental  question,  or  by  reason  of  mere  obiter  dicta.  Washbon  v.  Cope, 
144  N.  Y.  287.  Thus,  where  a  will  offered  for  probate  was  contested  on  the  ground, 
that  after  its  execution  the  testatrix  gave  birth  to  an  illegitimate  child  whose  rights 
were  sought  to  be  asserted  and  the  Surrogate's  decree  merely  admitted  the  will 
to  probate,  it  was  held  (Patterson,  J.)  that  the  decree  was  not  conclusive  nor  would 
the  proceeding  constitute  an  estoppel  against  the  child  when  subsequently  asserting 
its  rights  against  the  estate  of  the  testatrix.    Bunce  v.  Bunce,  20  Civ.  Proc.  Rep.  332. 

But,  now,  on  any  matter  necessarily  determined  in  order  to  the  final  deter- 
mination the  general  conclusiveness  operates.  This  is  illustrated  in  Matter 
of  McGoughran,  124  App.  Div.  312,  where  the  determination  of  "widow's" 
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status  was  not  incidental.  If  she  was  widow,  the  proceeding  for  letters 
must  succeed.  Hence,  the  decree  then  made  was  deemed  conclusive  as  to 
her  status,  which  was  directly  iavolved. 

In  former  editions  we  noted  the  distinction  under  old  §§  2626  and  2627, 
i.  e.,  the  probate  was  conclusive  agaiast  "all  the  world,"  except  by  appeal 
and  by  action  under  former  §  2653a.  But  the  determination  in  the  probate 
decree  of  vaUdity  of  any  "particular  testamentary  disposition"  was  con- 
clusive 

only  upon  the  petitioner  and  each  party  who  was  duly  cited,  or  appeared,  and 
every  person  claiming  from,  through,  or  under  either  of  them  {Matter  of  Dates, 
35  N.  Y.  S.  R.  338).  See  as  to  parties  not  cited,  Matter  of  Patterson,  146  N.  Y.  327; 
or  as  the  court  says  in  ffo!// V.  Hoyt,  112  N.  Y.  493,  504,  ''as  to  the  personal  property, 
if  the  person  interested  is  not  under  disability  or  the  Surrogate's  discretion  is  not 
invoked  for  a  sufficient  cause  under  subdivision  six  of  §  2481,  the  t>robate  concludes 
all  manMnd  after  the  lapse  of  one  year;  in  such  event  the  disposition  and  distribu- 
tion of  the  personalty  by  the  executor  are  beyond  question  or  recall  and  a  finality. 
The  proceeding  for  the  probate  is  in  the  nature  of  a  proceeding  in  rem  which  is 
binding  upon  all  parties  who  are  entitled  to  participate  and  are  brought  in  by  due 
process  of  law." 

So  the  special  conclusiveness  was  also  limited  to  a  decree  admitting  a 
will  to  probate,  and  we  remarked: 

Consequently  decrees  refusing  probate  have  been  distinguished  under  the  sec- 
tions now  repealed,  and  the  conclusiveness  of  such  a  decree  is  determined  by  the 
general  rules  hereinabove  laid  down.  Thus,  in  Matter  of  Goldsticker,  192  N.  Y.  35 
(disting.  Corky  v.  McEmeel,  31  Abb.  N.  C.  113)  the  court  held  that  a  decree  refusing 
probate  for  improper  execution  and  for  lack  of  capacity  was  in  thase  respects  con- 
clusive on  the  parties  in  subsequent  controversies  as  to  the  personal  estate.  Of 
course  refusal  of  probate  to  one  will  is  no  bar  to  probate  of  another  though  it  appear 
to  have  been  made  the  same  day.    Matt^  of  Essig,  63  Misc.  612. 

We  conclude,  therefore,  that,  except  as  to  the  special  conclusiveness  re- 
tained in  §§  2551  (as  to  decree  for  money),  and  2555  (as  to  decree  revoking 
letters),  Surrogates'  decrees  are  governed  by  §  2550  as  to  its  direct  con- 
clusiveness, and  by  §  2513  as  to  its  collateral  conclusiveness. 

This  discussion  amounts,  therefore,  to  this:  that  in  Surrogates'  Courts, 
as  in  any  court  of  record  the  principle  of  res  judicata  wiU  be  applied.  The 
same  issue  is  not  to  be  retried  between  the  same  parties  on  the  same  grounds, 
once  it  has  been  properly  litigated  and  decided.  See  Matter  of  McGmighran, 
124  App.  Div.  312.  Section  1866  provides  for  an  action  in  the  supreme 
court  brought  to  determine  the  validity,  construction  or  effect  of  a  testa- 
mentary disposition  of  real  property  situated  within  the  State,  but  the 
section  provides  that  it  "does  not  apply  to  a  case  where  the  question  in 
controversy  is  detennined  by  the  decree  of  a  Surrogate's  Court,  duly  ren- 
dered upon  allegations  for  that  purpose,  as  described  ui  article  first,  of  title 
third,  of  chapter  eighteenth  of  this  act,  where  the  plaintiff  was  duly  cited 
in  the  special  proceeding  in  the  Surrogate's  Court  before  the  commence- 
ment of  the  action." 

§  211.  The  decree  must  be  a  judicial  act. — It  is  always  competent  for 
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a  party  to  show,  in  impeachment  of  the  decree,  that,  as  a  matter  of  fact, 
the  Surrogate  did  not  exercise  his  judgment  in  the  matter;  that  he  never 
acted;,  that  his  seal  is  a  forgery,  WilHams  on  Ex'rs,  489  and  cases  cited) 
and  that  blank  letters,  signed  and  sealed,  had  been  stolen,  etc.;  in  fact, 
any  jurisdictional  defect,  which  does  not  impeach  the  Surrogate's  decision, 
may  be  shown,  to  avoid  the  force  and  effect  of  the  decree.  It  was  accord- 
ingly held,  that  where  a  petition  for  letters  of  administration,  though 
alleging  all  the  necessary  jurisdictional  facts,  was  not  presented  to  the 
Surrogate  personally,  that  he  never  saw  the  petitioner,  and  never,  in  fact, 
acted  upon  the  petition,  and  had  no  actual  knowledge  of  it,  nor  of  the 
issuing  of  the  letters,  but  the  petition  was  received  by  a  clerk  in  the  office, 
who  filled  up  and  issued  a  blank  which  had  been  signed  by  the  Surrogate 
and  left  with  him,  and  attached  the  seal, — the  letters  were  absolutely  void. 
The  act  of  the  clerk  was  not  the  act  of  the  Surrogate,  and  judicial  power 
cannot  be  delegated.  Roderigas  v.  East  River  Savings  Inst,  76  N.  Y.  316. 
And  see  Powell  v.  Tuttle,  3  id.  396;  Keeler  v.  Frost,  22  Barb.  400.  To  render 
a  decision  of  the  Surrogate  on  a  jurisdictional  fact  conclusive,  therefore, 
it  must  appear  that  he  decided  upon  proofs  presented  to  him  by  the  party 
applying  for  process.  If  it  appears  by  the  record  that  no  proof  was  pre- 
sented— e.  g.,  where  the  petition  for  administration  alleged  the'  death, 
"upon  the  best  of  the  knowledge,  informatipn,  and  belief"  of  the  petitioner 
— the  letters  issued  thereon  are  void;  such  an  allegation  is  not  "proof" 
within  the  meaning  of  the  statute. 

§  212.  Docketiiig,  etc. — Surrogates'  decrees  may  be  given  extra-foral 
effect  throughout  the  state  by  docketing  transcripts  thereof  with  any 
county  clerk. 

§  2661.  Decree  for  money;  how  docketed;  effect;  assignment  and  discharge. 
^  Where  a  decree  directs  the  payment  of  a  sum  of  money  into  court,  or  to  one  or 
more  persons  therein  designated,  the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
must  furnish  to  any  person  applying  therefor  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars  with  respect  to  the  decree  which  are  required  by  law  to 
be  entered  in  the  clerk's  docket-book,  where  a  judgment  for  a  sum  ^  of  money  is 
rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law  directing  such  entries 
are  appMcable  to  such  a  decree.  Each  county  clerk  to  whom  such  a  transcript  is 
presented  must,  upon  payment  of  his  fees,  'immediately  file  it,  and  docket  the 
decree  in  the  appropriate  docket-book  kept  in  his  office  as  prescribed  by  law  for 
docketing  a  judgment  of  the  supreme  court.  The  docketing  of  such  a  decree  has 
the  same  force  and  effect,  the  lien  thereof  may  be  suspended  or  discharged,  and 
.the  decree  may  be  assigned  or  satisfied,  as  if  it  were  such  a  judgment. 

Former  §  2553  of  this  Code.    Prom  L.  1837,  c.  460,  §§  63,  64;  L.  1844,  c.  104, 
§  2;  L.  1867,  c.  782,  §  9. 

The  decree  thus  docketed  "has  the  same  force  and  effect"  as  if  it  were  a 
judgment  of  the  supreme  court.  Sections  1245-1272  of  the  Code  thus  be- 
come applica;ble.  The  decree,  to  the  extent  of  the  simi  of  money  directed 
to  be  paid  may  become  a  lien,  in  the  county  where  docketed,  against  the 
property  there  of  the  person  directed  to  pay  the  money,  owned  by  him  at 
the  time  of  the  docketing.    Lafayette  Trust  Co.  v.  Beggs,  213  N.  Y.  280. 
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But  to  create  the  lien  a  levy  must  be  made.  Hulbert  v.  Hulbert,  86  Misc. 
662.- 

The  decree  retains,  however,  its  character  as  a  Surrogate's  decree,  i.  e., 
the  Surrogate  retains  jurisdiction  over  its  subject-matter.  People  v. 
Woodbury,  70  App.  Div.  416. 

He  records  in  his  office,  under  §  2486,  subd.  1,  every  decree  admitting  a 
will  to  probate;  under  subd.  3,  every  accounting  decree,  imder  subd.  4, 
every  decree  relating  to  the  disposition  of  a  decedent's  realty;  and  under 
subd.  5  a  "minute  or  record"  of  "every  decree  or  order  the  record  of  which 
is  not  required  by  this  section  to  be  kept  elsewhere."  With  this  is  to  be 
kept  a  memorandum  of  each  execution  issued;  of  the  satisfaction  of  each 
decree. 

If  the  decree  be  met  in  installments,  or  only  partially,  record  thereof  is 
made  as  follows: 

§  2662.     Decree;  partial  satisfaction  of. 

Upon  the  application  of  any  person  interested,  there  may  be  recorded  in  the 
surrogate's  office  any  instruments  acknowledging  payment  of  moneys  pursuant  to 
the  provisions  of  decrees  for  the  judicial  settlement  of  accounts  of  executors,  ad- 
ministrators, testamentary  trustees  and  guardians.  Every  such  instrument  to  be 
recorded  shall  be  acknowledged,  or  proved  and  duly  certified,  and  the  record 
thereof,  or  a  certified  copy  of  such  record,  shall  be  presumptive  evidence  of  the  con- 
■■  tents  of  such  instrument  and  its  due  execution,  and  shall  be  presumptively  a  satis- 
faction and  discharge  of  such  decree  as  to  any  payment  of  money  or  delivery  of 
property  therein  acknowledged. 

From  former  §  2502  of  this  Code,  in  part. 

But,  once  docketed,  the  persons  entitled  to  enforce  the  decree  have 
enlarged  remedies. 

The  court  of  appeals  held  {Tovmsend  v.  Whitney,  75  N.  Y.  425)  that 
the  docketing  of  a  Surrogate's  decree  (as  provided  for  by  chap.  460  of  the 
Laws  of  1837,  as  amended  by  chap.  104  of  the  Laws  of  1844,  the  provisions 
of  which  Laws  were  replaced  by  §  2553,  now  2551,  of  the  Code)  did  not 
merge  the  decree.  That  is  to  say,  the  docketing  did  not  make  it  a  judgment, 
but  simply  gave  it  the  force  and  effect  of  a  judgment,  so  that  after  a  decree  is 
thus  docketed  the  person  or  persons  in  whose  favor  it  is  docketed  have 
two  remedies  to  enforce  payment  of  the  money  due  them.  The  one  upon 
the  Surrogate's  decree  in  the  Surrogate's  Court;  the  other  by  issuing  an 
execution  to  enforce  the  docketed  decree  just  as  any  judgment  recovered 
in  the  supreme  court.  The  two  remedies  are  not  iuconsistent  but  concur- 
rent or  cumulative,  and  they  may  both  be  pursued  until  the  decree  has  been 
complied  with.  See  opinion  of  Earl,  J.,  at  p.  428.  Where  a  decree  directs 
payment  of  money  by  one  or  more  persons,  the  decree  may  be  docketed 
separately  as  against  each  or  any  of  such  persons,  and  separate  executions 
issued  with  respect  to  each  person.  Bramky  v.  Forman,  15  Hun,  144. 
The  lien  of  such  a  decree  is  the  same  as  if  the  judgment,  to  which,  by  docket- 
ing, the  decree  is  assimilated,  had  been  entered  against  the  persons  directed 
by  the  decree  to  make  payment.  It  in  no  sense  constitutes  a  lien  against 
the  property  of  the  decedent,  and,  if  execution  is  issued  theretmder  (to 
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enforce  payment  of  money)  against  the  executor,  it  issues  against  his  prop- 
erty and  not  that  of  the  estate.  Matter  of  Waring,  7  Misc.  502;  Bennett  v. 
Cram,  41  Hun,  185. 

.  But,  while  there  is  this  double  remedy,  and  while  the  Surrogate  retains 
jurisdiction  of  the  subject-matter  of  the  proceeding  in  which  the  decree 
was  made,  it  seems  that  docketing  the  decsree  gives  the  court  in  whose 
office  it  is  docketed  jurisdiction  procedurally.  Section  2551,  says  "the 
lien  thereof  may  be- suspended  or  discharged  "  asif  it  were  a  supreme  court 
judgment.  Hence  it  seems  the  act  of  docketing  distinctly  divests  the 
Surrogate  of  personal  jurisdiction  to  suspend  or  discharge  the  dficketed 
decree;  whatever  action  he  may  take  in  regard  to  the  proceedings  In  his 
own  court.  It  can  only  be  suspended  or  discharged  by  a  judge  of  the  court 
in  whose  office  it  is  docketed.  Underhill's  Estate,  9  N.  Y.  Supp.  457,  Coffin, 
Surr.  In  Sackett  v.  Woodbiiry,  70  App.  Div.  416,  it  was  held,  however,  that 
the  Surrogate,  or  his  clerk,  alone  has  power  to  enforce  the  decree  though 
docketed. 

How;  then,  are  decrees  to  be  enforced? 

§  213.  Enforcement  of  decrees  before  the  Code. — Before  the  adoption 
of  the  Code  of  CivU  Procedure,  the  Surrogate  had  power  to  enforce  all 
lawful  orders,,  process,  and  decrees  of  his  court,  by  attachment  against  the 
persons  of  those  who  neglected  or  refused  to  comply  with  such  orders  and 
decrees,  or  to  execute  such  process;  which  attachments  were  required  to  be 
in  form  similar  to  that  used  by  the  court  of  chancery  in  analogous  cases. 
2  R.  S.  221,  §  6,  subd.  4;  Dunford'v.  Weaver,  84  N.  Y.  445,  2l'Hun,  349. 
This  extended  to  orders  and  decrees  for  the  payment  of  money,  as  well  as 
to  those  for  the  delivery  of  specific  property,  or  the  performance  of  other 
specific  acts;  and  it  extended,  also,  to  decrees  against  guardians.  Seaman 
v.  Dieryea,  11  N.  Y.  324.  This  power  was  not  derived  from  the  Statute  of 
Contempts  applicable  to  courts  of  record,  Matter  of  Watson,  5  Lans.  466; 
Si  c.  in  Ct.  App.,  Watson  v.  Ndson,  69  N.  Y.  536;  Seaman  v.  Duryea,  10 
Barb.  532;  afd  11  N.  Y.  324,  but  existed  independently  of  it.  Certain 
sections  of  the  Statute  of  Contempts  were,  it  is  true,  a,ppUcabIe  to  proceed- 
ings in  a  Surrogate's  Court;  Watson  v.  Nelson,  supra,  but,  in  exercising 
the  power  above  mentioned,  the  court  did  not  proceed  by  virtue  of  that 
statute,  and  could  not,  for  the  benefit  of  the  injured  party,  fine  for  a  con- 
tempt, for  mere  non-payment  of  money  adjudged  due  by  a  decree,  and  then 
commit  for  the  non-payment  of  the  fine.  Id.  The  power  was  that  of  chan- 
cery, which  was  exercised  by  an  attachment  commanding  the  sheriff  to 
bring  the  person  charged  before  the  Surrogate,  to  answer  for  his  alleged 
misconduct.  The;  party  charged  might  be  allowed  to  give  bonds-to  appear. 
Upon  the  return  of  the  attachment,  if  he  did  not  exonerate  himself,  the 
Surrogate  might  make  an  order  that  he  comply  with  the  decree  or  order  in 
question,  and  that  he  be  taken  aaid  kept  in  custody  until  he  did  so,  and 
paid  the  fees,  unless  sooner  discharged  according  to  law. 

Upon  this  order,  a,  precept  or  warrant  might  be  issued  to  the  sheriff, 
under  the  seal  of  the  Surrogate,  commanding  him  to  take  the  body  of  the 
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person  charged,  and  keep  him  in  custody  until  he  paid  the  money  or  per- 
formed the  other  acts  specified.  It  was  proper  that  the  warrant,  as  well 
as  the  rule  or  order,  should  show  the  failure  to  pay,  or  do  the  other  act 
required;  but  this  was  not  regarded  as  essential,  if  it  appeared  by  the  other 
proceedings.  Seaman  v.  Duryea,  10  Barb.  536,  aff'd  11  N.  Y.  324.  It  was 
settled  that,  on  a  settlement  of  accoimts,  the  Surrogate  had  power  to  ad- 
judge the  balance  due,  and  decree  its  payment;  and  that  this  decree  could 
be  enforced  against  the  person.  But  it  remained  a  question  whether  the 
proper  final  process  was  a  commitment  as  for  a  contempt,  or  a  precept,  or 
an  execution.  See  Watson  v.  Nelson,  69  N.  Y.  536,  545;  Seaman  v.  Duryea, 
11  id.  324.  This  question,  whether  a  person  taken  under  final  process,  for 
non-pa3mient  of  money  adjudged  due  by  a  decree,  was  to  be  deemed  com- 
mitted for  contempt,  and,  therefore,  to  be  kept  in  close  custody,  or  whether 
he  was  to  be  deemed  taken  as  upon  an  ordinary  execution  against  the 
person,  and,  therefore,  entitled  to  the  jail  liberties,  and  to  be  discharged 
from  imprisonment  under  the  statute,  was,  for  a  time,  left  in  doubt  by  the 
authorities.  See  Matter  of  Watson,  5  Lans.  466.  The  confusion  in  the 
cases  arose  in  part,  at  least,  from  not  observing  the  principle  that  the 
power  to  issue  process  against  the  person  in  this  court  did  not  depend 
solely  on  the  Statute  of  Contempts,  but  existed  independently  of  it;  the 
requisite  question  in  each  case  being,  whether  it  was  one  of  commitment 
for  contempt,  or  merely  a  process  in  the  nature  of  an  execution  against  the 
person.  People  v.  Cowles,  3  Abb.  Ct,  App.  Dec.  507;  which  was  the  case  of 
a  refusal,  by  a  judgment  debtor,  to  obey  an  order  made  in  supplementary 
proceedings,  that  she  apply,  to  the  satisfaction  of  a  judgment,  a  sum  of 
money  belonging  to  her,  which  it  was  duly  found  that  she  had  in  her  pos- 
session. It  was  settled  that,  where  a  party  was  adjudged  to  have  in  his 
possession  a  specific  sum  of  money,  and  that  he  should  pay  it  over,  and  he 
refused  to  do  so,  the  disobedience  was  a  contempt,  and  the  prisoner  was 
not  entitled  to  the  Hberties.  And  it  was,  at  length,  explicitly  declared 
that  where  the  Surrogate's  decree,  rendered  against  an  executor,  adjudged 
payment  by  him  of  a  svim  of  money  generally,  to  a  person  entitled  to  a 
share  of  the  estate,  and  he  failed  to  pay  it,  the  proper  process  was  an  execu- 
tion against  the  body,  in  the  form  prescribed  by  the  court  of  chancery, 
upon  which  the  defendant  was  entitled  to  the  jail  liberties.  Watson  v. 
Nelson,  69  N.  Y.  536.  And  if  the  payment  of  money  generally  was  directed 
"by  an  interlocutory  order,  a  precept  of  commitment,  which  was  equivalent 
to  an  execution  inja  civil  action,"  was  the  appropriate  process,  and  the 
defendant  would  be  entitled  to  the  jail  liberties  thereupon.  Id.  The 
adjudication,  in  this  case,  was  that  the  appellant  had  no  standing  in  the 
court  of  appeals,  whereupon  the  appeal  was  dismissed;  but  the  court  took 
occasion  to  express  its  opinion  upon  the  merits,  as  above.  In  People  v. 
Marshall,  7  Abb.  N..  C.  380,  the  rule,  indicated  by  the  court  of  appeals, 
as  above  stated,  was  explained  to  be  that  a  mere  failure,  on  the  part  of  a 
representative,  to  pay  a  debt  adjudged  due  by  a  Surrogate's  decree,  was 
not  a  contempt  for  which  the  latter  was  authorized  to  impose  upon  the 
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former  a  fine,  and  commit  him  to  close  custody  for  non-payment  thereof; 
and,  it  was  held,  that  an  administrator  might  be  committed  to  close  cus- 
tody upon  an  attachment  for  disobedience  to  a  decree  requiring  him  to 
pay  over  a  fund  shown  to  be  in  his  possession.  In  that  case,  on  the  return 
of  the  attachment,  the  administrator  appeared,  and,  in  answer  to  interroga- 
tories, alleged  that  he  had  the  fund  in  hand,  but  had  not  paid  it  over  pur- 
suant to  the  decree,  because  there  were  rival  claimants  to  it.  From  the 
language  of  the  opinion  of  the  court  of  appeals,  in  Watson  v.  Nelson, 
supra,  it  does  not  clearly  appear  that  the  aggrieved  party  was  not  entitled 
to  an  attachment  to  bring  the  delinquent  before  the  court,  but  it  was 
said  that  a  commitment  to  close  custody  was  improper.  The  court  re- 
marked, "We  must  hold  the  form  of  commitment  to  have  been  unauthor- 
ized." But,  in  Mailer  of  Sherry,  7  Abb.  N.  C.  390,  the  Surrogate  of  New 
York  county,  citing  the  case  in  the  court  of  appeals,  refused  to  issue  an 
attachment  for  non-payment  of  money  adjudged  to  be  paid  by  a  decree, 
saying:  "If  the  petitioner  shall  be  able  to  show  that  the  executor  actually, 
and  not  constructively,  had  sufficient  funds  in  hand,  applicable  to  the  pay- 
ment of  petitioner's  allowance,  at  the  date  of  decree,  then  he  will  have  a 
prima  fade  case  for  attachment  for  contempt,  and  only  then."  The  remedy, 
by  process  in  the  nature  of  attachment,  was  applicable,  therefore,  to  all 
classes  of  orders,  whether  requiring  the  payment  of  money  or  the  doing  of 
any  other  thing.  It  was  the  only  remedy  for  disobedience  to  orders  other 
than  those  requiring  the  payment  of  money,  with  one  exception,  to  wit, 
orders  requiring  the  return  of  an  inventory. 

On  the  other  hand,  orders  and  decrees  for  the  payment  of  "money  might 
be  enforced  by  execution,  and  by  action  upon  the  oflBcial  bond  of  a  default- 
ing representative,  as  well  as  by  attachment, — the  remedy  by  attachment, 
and  that  by  execution  or  action  on  the  bond,  being  distinct.-  See  Saltus  v. 
Saltus,  2  Lans.  9;  Sherwood  v.  Judd,  3  Bradf.  419.  The  only  case  presented 
by  the  Revised  Statutes,  as  originally  adopted,  where  the  Surrogate  was 
authorized  to  direct  the  prosecution  of  an  executor's  or  administrator's 
bond,  was  the  refusal  of  the  executor  or  administrator  to  make  and  return 
an  inventory,  and  his  consequent  removal,  2  R.  S.  85,  §  21 ;  though  it  was 
also  provided  that  obedience  to  an  order  requiring  an  executor  or  adminis- 
trator to  render  an  account  might  be  enforced  in  the  same  manner  as  an 
order  to  return  an  inventory,  and  the  same  proceedings  might  be  had  to 
attach  the  disobedient  party,  and  his  letters  might  be  revoked  "with  like 
effect  as  in  those  cases."  It  may  be  doubted  whether  this  latter  provision 
furnished  any  warrant  for  an  order  directing  the  prosecution  of  the  bond, 
on  a  mere  removal  for  default  in  rendering  an  account.  With  a  view, 
apparently,  of  remedying  the  defect,  the  Legislature  immediately  passed 
an  act,  Laws  1830,  chap.  320,  §  23,  providing  that,  in  case  of  the  neglect 
or  refusal  of  an  administrator  to  perform  any  decree  "for  rendering  an 
account,  or  upon  a  final  settlement,  or  for  the  payment  of  any  debt,  legacy 
or  distributive  share,"  the  Surrogate  might  cause  the  bond  to  be  prose- 
cuted, and  might  apply  the  moneys  collected  as  directed  by  the  decree. 
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But  this  statute  would  seem  to  have  contemplated  only  the  case  of  a  decree 
for  the  payment  of  money,  and  not  a  decree  for  the  performance  of  any 
other  act,  such  as  the  rendering  an  account,  etc.  In  1837  and  1840,  a 
further  and  cumulative  remedy  (see  People  v.  Guild,  4  Den.  551),  was 
^furnished,  for  disobedience  to  an  order  for  the  payment  of  money,  by  per- 
mitting the  docketing  of  such  order  in  the  county  clerk's  ofhce,  and  the 
issue  of  execution  thereon,  and  authorizing,  in  case  of  its  return  unsatisfied, 
an  action  on  the  bond.  Laws  1837,  chap.  460,  §  65;  Laws  1844,  chap.  104, 
§§  1,  2.  But  neither  of  these  statutes  gave  the  privilege  of  prosecuting  the  , 
bond  merely  upon  the  revocation  of  letters  for  refusal  or  neglect  to  render 
an  account,  or  to  do  anything  else  than  pay  money.  The  result,  therefore, 
was,  that  the  only  cases  in  which  the  bond  of  an  executor  or  administrator 
would  be  ordered  to  be  prosecuted  were:  (1)  where  there  was  a  revocation 
of  letters  for  refusal  or  neglect  to  return  an  inventory;  and  (2)  where  there 
was  neglect  or  refusal  to  obey  an  order  directing  the  payment  of  money. 
Two  courses  were,  accordingly,  open  to  the  party  desiring  to  enforce  a 
decree  for  the  payment  of  money.  He  might,  on  proof  of  the  non-payment 
as  directed  by  the  decree,  apply  to  the  Surrogate  for  an  order  that  the  bond 
be  prosecuted  as  provided  by  the  statute  of  1830,  supra;  or  he  might,  under 
the  statutes  of  1837  and  1844,  supra,  file  the  decree  in  the  coimty  clerk's 
office,  and  issue  an  execution  thereon,  and  then,  in  case  of  its  return  un- 
satisfied, he  might  apply  to  the  Surrogate  to  have  the  bond  assigned' to 
him  for  the  purpose  of  being  prosecuted.  These  remedies  were  cumulative, 
and  it  was  discretionary  with  the  party  whether  he  would  proceed,  in  the 
first  instance,  by  execution  on  the  decree,  or  immediately  by  action  on  the 
bond.  If  the  latter  course  was  adopted,  the  action  on  the  bond  was  insti- 
tuted in  the  name  of  the  people,  under  the  direction  of  the  Surrogate,  by 
whom  the  moneys  collected  were  to  be  applied.  People  v.  Tovmsend,  37 
Barb.  520;  People  v.  Laws,  3  Abb.  Pr.  450.  In  the  other  case,  the  party 
sued  in  his  own  name,  as  assignee  of  the  bond,  and  recovered  only  what  was 
due  to  him.  Baggott  v.  Boulger,  2  Duer,  160.  Where  a  party  elected  to 
proceed,  in  the  first  instance,  by  action  upon  the  representative's  official 
bond,  it  was  necessary  to  satisfy  the  Surrogate  that  the  representative  had 
refused  or  omitted  to  perform  a  decree  in  proceedings  for  an  account,  or 
upon  a  final  settlement,  or  for  the  payment  of  a  debt,  legacy,  or  distributive 
share.  Thereupon  the  Surrogate  might  cause  the  bond  to  be  prosecuted; 
and  he  was  required  to  apply  the  moneys  collected,  in  satisfaction  of  the 
decree,  in  the  same  manner  as  they  ought  to  have  been  a,ppUBd  by  such 
executor  or  administrator.  2  R.  S.  116,  §  19a,  inserted  by  Laws  1830, 
chap.  320,  §  23. 

Where  the  party  elected  to  proceed  by  execution,  in  case  of  non-payment, 
before,  proceeding  against  the  sureties,  he  might  apply  to  the  Surrogate  for 
a  certificate,  stating  the  amount  of  the  debt  and  costs  directed  to  be  paid 
by  the  decree.  This  certificate,  being  filed  with  any  county  clerk,  was  en- 
tered on  the  docket  of  judgments,  and  was  enforceable  by  execution,  as 
if  it  were  a  judgment  of  the  coimty  court.    Laws  1837,  chap.  460,  §§  63, 64. 
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If  the  execution  was  returned  unsatisfied,  the  Surrogate  might  assign  the 
bond  to  the  creditor  or  appHcant,  who  could  bring  an  action  in  his  own 
naxad,  as  assignee,  and  recover  the  amount  awarded  him  by  the  Surrogate's 
decree.  See  Baggott  v.  Boulger,  2  Duer,  160;  Thayer  v.  Clark,  4  Abb.  Ct. 
App.  Dec.  391.  This  remedy  might  be  had  against  guardians.  2  R.  S. 
152,  §  9. 

Finally,  an  action  might  be  brought  on  a  Surrogate's  decree,  to  compel 
payment  of  any  sum  thereby  adjudged  to  be  due;  but  it  would  bebarred  by 
the  Statute  of  Limitations,  vmless  commenced  within  six  years,  as  the 
court  was  not  a  court  of  record. 

§  214.  Enforcement  of  decrees  under  the  Code. — Under  the  Code,  Sur- 
rogates' Courts  are  given  greater  power  to  enforce  their  decrees  than  is 
vested  in  other  courts  of  record.  Generally  speaking  the  Code  provides 
for  enforcement  of  a  decree,  either  by  execution  or  by  punishment  for  con- 
tempt. It  has  been  held  that,  however  broad  these  powers,  they  do  not 
preclude  one  from  an  action  in  the  supreme  court  to  recover  his  share  in  an 
estate,  fixed  by  a  Surrogate's  decree  ordering  payment  or  distribution. 
Koenig  v.  Wagener,  126  App.  Div.  772  (two  dissents).  The  following  sec- 
tions define  the  power  of  the  Surrogate: 
§  2663.    Enforcement  of  decree  by  execution. 

A  decree  directing  the  pajTnent  of  a  sum  of  money  into  court,  or  to  one  or  more 
parties,  may  be  enforced  by  an  execution  against  the  property  of  the  party  directed 
to  make  the  payment.  The  execution  must  be  issued  by  the  surrogate,  or  the  clerk 
of  the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be  made  returnable 
to  the  court.  In  aU  other  respects,  the  provisions  of  this  act,  relating  to  an  execution 
against  the  property  of  a  judgment-debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  it,  apply  to  an  execution  issued  from  the  sur- 
rogate's court  and  the  collection  thereof,  the  decree  being,  for  that  purpose,  regarded 
as  a  judgment;  except  that  the  proceedings  prescribed  in  title  twelfth  of  chapter 
seventeenth  of  this  act  if  founded  upon  such  a  decree  must  be  taken,  as  if  the  decree 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York  of  the  supreme 
court. 

Former  §  2654  of  this  Code.    From  L.  1837,  o.  460,  §  64;  L.  1895,  c.  946. 
§2664.    Enforcement  of  decree  by  punishment  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court,  directing  the  pay- 
ment of  money,  or  requiring  the  performance  of  any  other  act,  may  be  enforced, 
by  serving  a  certified  copy  thereof  upon  the  party  against  whom  it  is  rendered, 
or  the  officer  or  person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he  re- 
fuses or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a  contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in  the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in  vyhiph  case,  the  part 
or  parts,  which  cannot  be  so  enforced,  may  be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section,  to  the  sheriff  of  the 
surrogate's  county,  has  been  returned  by  him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guardian,  or  testamentary 
trustee,  and  the  decree  relates  to  the  fund  or  estate,  in  which  case  the  surrogate 
may  enforce  the  decree  as  prescribed  in  this  section,,  either  without  issuing  an  exe- 
cution, or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment,  by  virtue  of  pro- 
ceeidings  to  punish  him  for  a  contempt  as  prescribed  in  this  section,  or  a  levy  upon 
his  property  by  virtue  of  an  execution,  issued  as  prescribed  in  the  last  section,  does 
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not  bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties  in  his  official 
bond. 
Former  §  2555  of  this  Code. 

As  regards  the  method  of  enforcement,  decrees  may  be  divided  into 
such  as  direct  (1)  the  payment  of  a  sum  of  money,  or  (2)  the  performance 
of  some  other  act,  or  (3)  both.  The  general  plan  of  the  Code,  for  enforcing 
decrees  of  the  several  descriptions,  may  be  stated  as  follows: 

1.  A  decree  for  money  may  be  docketed  with  the  county  clerk  in  any 
<30unty  of  the  State,  and  thereupon  as  noted  in  §  212,  it  becomes  a  lien 
upon  the  real  property  of  the  debtor  in  that  county,  in  Uke  manner  as  if 
it  were  a  judgment  of  the  supreme  court.  An  execution  against  the  debtor's 
property  may  be  issued,  out  of  the  Surrogate's  Court,  to  the  sheriff  of  any 
county  where  the  decree  is  so  docketed.  If  such  an  execution  is  returned 
wholly  or  partly  unsatisfied,  supplementary  proceedings  may  be  instituted 
as  in  an  action,  or  steps  may  be  taken  to  punish  the  deUnquent  for  con- 
tempt; and,  if  he  is  an  executor,  administrator,  or  guardian,  the  issuing  of 
an  execution  is  not  a  necessary  preliminary  to  the  contempt  proceedings. 
Finally,  if  the  debtor  is  an  official  who  has  given  a  bond,  an  action  there- 
upon may  be  maintained  ^ari  passu  with,  or  in  lieu  of,  any  of  the  fore- 
going remedies. 

2.  A  decree  directing  the  performance  of  an  act,  other  than  the  payment 
of  money,  is  to  be  enforced  by  serving  a  certified  copy  on  the  person  re- 
quired to  obey  it,  and  thereafter  punishing  him  for  contempt  if  he  "refuses 
or  mllfully  neglects  to  obey  it." 

3.  As  to  a  decree  of  the  third  class,  the  methods  of  enforcement  men- 
tioned under  the  two  foregoing  heads  are  respectively  applicable  to  its 
different  portions.    It  is  proposed  to  discuss  these  propositions  in  detail. 

§  215.  Discussion  of  sections  2553  and  2554. — The  distinction  between 
these  two  sections  just  quoted  is,  first,  that  an  execution  is  the  proper 
remedy  to  be  resorted  to  where  a  decree  merely  directs  the  payment  of  a 
sum  of  money  into  court,  or  to  one  or  more  parties;  but  second,  that  where 
such  a  decree  dixectiing  the  payment  of  money  cannot  be  enforced  Wholly 
or  in  part  by  execution,  or  where  execution  has  been  issued  and  returned 
unsatisfied  in  whole  or  in  part,  or  where  the  decree  relates  to  a  fund  or 
estate  of  .which  the  deUnquent  is  an  executor,  administrator,  guardian,  or 
■testamentary  trustee,  in  such  case  a  decree  for  the  payment  of  money  can 
be  enforced  by  contempt  proceedings  under  §  2554,  and  in  the  third  place, 
where  the  decree  does  not  direct  the  payment  of  money  but  the  perform- 
ance of  some  other  specific  act,  it  must  be  enforced  by  contempt  proceed- 
ings under  §  2554. 

§  216.  And  first  then  as  to  enforcing  decrees  for  the  payment  of  money 
by  an  execution  against  the  property. — The  execution  undei"  §  2553  is 
issued  by  the  Surrogate  or  the  clerk  of  his  court,  under  the  seal  of  that 
court,  and  is  made  returnable  to  that  court.  If  the  decree  directs  A,  as 
executor,  to  pay  a  certain  sum  of  money,  the  execution  under  §  2553  must 
run  against  A's  property.    Matter  ofQuackenbos,  38  Misc.  66.   Section  1825 
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of  the  Code  as  to  obtaining  leave  to  issue  execution  against  an  executor  or 
administrator  in  his  representative  capacity  is  not  applicable.  That  sec- 
tion relates  to  a  special  proceeding  in  the  Surrogate's  Court  for  leave  to 
proceed  under  the  judgment  of  another  court,  against  representatives  sub- 
ject to  the  Surrogate's  jurisdiction  and  control.  Section  1371  of  the  Code 
applies,  q.  v.  The  execution  issues  as  of  course.  Joel  v.  Ritterman,  2  Dem. 
242.  It  was  held  no  notice  need  be  given  to  the  executor  as  under  §  1826. 
Peyser  v.  Wendt,  2  Dem.  221.  But  in  Matter  of  Quackenbos  it  was  held  the 
notice  required  by  §§  1825-26  was  necessary.  See  Felt  v.  Dorr,  29  Hun,  14; 
Olmsted  v.  Vredenburgh,  10  How.  Pr.  215.  But  the  Surrogate  may,  under 
proper  circumstances,  require  that  such  notice  be  given,  irrespective  of 
any  statutory  authority.  People  v.  Woodbury,  70  App.  Div.  416.  This 
case  held  also  that  §§  1377  and  1378,  [which  provide  that  notice  of  an  appli- 
cation to  the  court  for  leave  to  issue  execution  on  a  final  judgment,  after 
the  lapse  of  five  years  from  its  entry,  must  be  served  personally  upon  the 
adverse  party,  if  a  resident],  apply  to  a  Surrogate's  decree;  and  that  the 
five  years  run  from  the  entry  of  the  decree  in  the  Surrogate's  Court.  It  has 
been  held  where  a  Surrogate's  decree  was  docketed  in  the  office  of  the 
clerk  of  the  county,  and  the  execution  issued  upon  said  decree  so  docketed, 
was  tested  in  the  name  of  one  of  the  justices  of  the  court  and  not  by  the 
Surrogate,  that  the  execution  was  invalid.  Bingham  v.  Burlingame,  33 
Hun,  211.  This  seems  to  be  in  conflict  with  the  decision  of  the  court  of 
appeals  in  Tovmsend  v.  Whitney,  75  N.  Y.  425,  where  Judge  Earl  held 
after  the  docketing  of  the  decree  the  party  in  whose  favor  it  was  docketed 
had  two  remedies,  one  by  an  execution  based  upon  the  docket  and  one  by 
attachment  or  contempt  proceedings  in  the  Surrogate's  Court.  But  in 
view  of  the  language  of  the  court  in  another  case,  Power  v.  Speckman,  126 
N.  Y.  354,  where  the  court  remarks,  that  all  such  decrees  for  the  payment 
of  money  may  be  docketed  and  become  a  general  lien  and  be  enforced  by 
execution,  the  apparent  conflict  is  reconciled  and  the  practice  may  be 
said  to  be,  that  upon  the  entry  of  such  a  decree  in  the  Surrogate's  Court, 
if  it  be  intended  to  enforce  it  by  execution,  the  party  in  whose  favor  it 
is  made  should  apply  for  a  transcript  under  §  2551,  duly  attested,  stating 
all  the  particulars  with  respect  to  the  decree  which  are  required  by  law 
to  be  entered  in  the  clerk's  docket-book,  and  to  present  such  transcript  to 
the  county  clerk  so  that  his  decree  may  be  docketed;  this  decree  so  docketed 
can  then  be  enforced  as  if  it  were  a  judgment  of  record,  but  the  execution 
enforcing  that  decree,  although  by  the  docketing  it  has  the  same  force  and 
effect  as  if  it  were  a  judgment  of  the  supreme  court,  must  nevertheless  be 
issued  by  the  Surrogate  as  provided  by  §  2553,  Bingham  v.  Burlingame, 
33  Hun,  211,  and  not  by  a  judge  of  the  court  in  the  office  of  which  the 
judgment  has  been  docketed.  See  Matter  of  Dissosway,  91  N.  Y.  235; 
Wilcox's  Estate,  1  Misc.  55;  Union  Trust  Co.  v.  Gage,  6  Dem.  358;  Estate 
of  Kellinger,  2  McCarty,  68.  The  decree  remains  a  decree  of  the  Surrogate's 
Court  {'tovmsend  v.  Whitney,  supra),  and  the  five  years  after  which  execu- 
tion can  issue  only  by  consent  of  court  runs  from  time  of  its  entry,  and 
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not  from  time  the  transcript  is  docketed.    People  v.  Woodbury,  70  App. 
Div.  416. 

As  the  decree  is  not  a  lien  on  the  decedent's  estate  but  on  property  of 
the  executor  respondent,  so  the  execution  should  run  to  the  property  of 
the  executor,  or  to  that  with  which  he  has  been  surcharged,  and  not  against 
that  of  the  estate.  Matter  of  Waring,  7  Misc.  502;  Matter  of  Quackenbos, 
supra.  If  the  execution  shows  that  it  is  issued  against  the  debtor  under 
a  Surrogate's  decree  directing  him  as  executor  to  pay  a  legacy,  it  is  not  de- 
fective if  it  runs  against  the  debtor  personally.  Peyser  v.  Wendt,  2  Dem. 
221 ;  Matter  of  Waring,  supra. 

§  217.  Disobeying  the  decree  — A  decree  may  be  reversible  on  appeal 
and  yet  be  enforceable  by  execution  until  reversed.  Such  a  decree  cannot 
safely  be  disregarded  or  disobeyed.  Ferguson  v.  Cummings,  1  Dem.  433; 
People  V.  Bergen,  53  N.  Y.  404;  Matter  of  Humfreville,  19  App.  Div.  381, 
384;  Erie  R.  Co.  v.  Ramsey,  45  N.  Y.  644.  But  if  the  decree  is  fatally  de- 
fective so  that  a  motion  to  vacate  it  could  properly  be  made,  disobedience 
of  the  decree  will  not  render  one  liable  to  punishment  for  contempt,  nor 
can  it  be  enforced  by  execution.  Eisner  v.  Avery,  2  Dem.  466,  where  Judge 
Rollins  held,  that  a  decree  directing  all  the  executors  of  a  certain  estate 
to  pay  a  certain  sum  as  costs  to  one  of  their  number  was  unenforceable, 
and  an  execution  issued  under  such  a  decree  must  be  vacated,  although 
if  the  decree  had  ordered  two  of  them  to  pay  costs  to  the  third,  it  would 
have  been  enforceable.  So  an  order  directing  an  administrator  to  pay 
costs  to  a  special  guardian  in  excess  of  statutory  amount,  and  not  out  of 
the  infant's  estate  cannot  be  enforced  in  contempt  proceedings.  Matter 
of  Monell,  28  Misc.  308.  So  a  sheriff  was  excused  from  contempt  in  dis- 
regarding an  order  of  commitment  "void  upon  its  face."  Matter  of  Leggatt, 
47  App.  Div.  381;  Roderigas  v.  East  R.  S.  I.,  63  N.  Y.  460,  474;  Porter  v. 
Purdy,  29  N.  Y.  106,  llS;Bovee  v.  King,  11  Hun,  250;  Chegaray  v.  Jenkins, 
5  N.  Y.  376;  Field  v.  Parker,  4  Hun,  342. 

§  218.  Enforcement  of  decrees  by  punishment  for  contempt. — Section 
2554  gives  the  Surrogate  what  have  well  been  termed  extraordinary  powers. 
These  powers,  however,  should  not  be  intolerantly  used  but  should  be 
exercised  in  conformity  to  the  liberal  spirit  of  our  legislation.  Ferguson 
V.  Cummings,  1  Dem.  433,  citing  Doran  v.  Dempsey,  1  Bradf.  490;  Matter 
of  Latson,  1  Duer,  696;  Hosack  v.  Rogers,  11  Paige,  603;  Matter  of  Callahan, 
1  Tucker,  62.  In  Matter  of  Holmes,  No.  2,  79  App.  Div.  267,  a  decree 
ordered  an  executrix  to  pay  certain  legacies.  She  appealed,  but  failed 
to  file  the  second  undertaking  under  former  §  2578  (now  2760)  to  stay  execu- 
tion. The  Surrogate  in  proceedings  under  former  §  2555  fined  her  the 
amount  of  the  legacies  ordered  to  be  paid.  Held,  a  proper  exercise  of  his 
power,  citing  Matter  of  Snyder,  103  N.  Y.  178.  See  also  Matter  of  Ryer,  120 
App.  Div.  154. 

Analyzing  §  2554,  it  appears  that  the  punishment  of  a  person  refusing 
to  obey  a  Surrogate's  decree  whether  it  direct  the  payment  of  money  or 
requires  the  performance  of  some  specific  act,  is  carefully  defined.    In  the 
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first  place  the  spirit  of  the  whole  section  appears  from  subd.  1.  The  Legis- 
lature evidently  contemplated,  that  the  first  resort  of  the  practitioner 
should  be  to  enforce  the  decree  by  execution  as  prescribed  in  §  2553.  And 
if  the  decree  cannot  be  enforced  as  a  whole,  that  is  to  say,  so  as  to  realize 
the  full  amount  directed  thereby  to  be  paid,  it  is  contemplated  that  the 
practitioner  shall  if  possible  realize  partially  under  his  decree  before  re- 
sortiQg  to  the  remedy  provided  by  §  2554.  Where,  however,  the  execution 
has  been  returned  unsatisfied,  proceedings  for  contempt  may  be  at  once 
instituted,  or  when  it  has  been  satisfied  only  in  part,  proceedings  to  pun- 
ish for  contempt  for  failure  to  pay  the  residue  may  be  instituted.  Sub- 
division 4,  however,  gives  the  Surrogate  discretion  to  proceed  directly  by 
proceedings  for  contempt  without  the  delay  incident  to  docketing  ithe 
judgment  and  the  issuance  and  return  of  the  execution,  where  the  party 
disobeying  the  decree  directing  him  to  make  a  payment  or  do  a  particular 
act  is  an  executor,  administrator,  guardian,  or  testamentary  trustee,  di- 
rected to  pay  from  the  fund  in  his  hand  or  do  some  particular  actin  regard 
to  the  estate  held  or  represented  by  him.  Nevertheless,  Surrogates  will 
not  use  this  extraordinary  power  unless  it  is  made  to  appear  to  their  satis- 
faction that  there  is  some  necessity  or  propriety  in  resorting  in  the  first 
instance  to  this  severe  measure  of  punishing  the.  representative  for  con- 
tempt of  court;  therefore  when  the  practitioner  moves  under  §  2554  against 
an  executor,  administrator,  guardian,  or  testamentary  trustee,  it  is  well 
that  the  moving  papers  should  indicate  that  the  rights  of  the  applicant 
would  be  prejudiced  by  the  delay  incident  to  execution,  or  that  the  per- 
son sought  to  be  punished  has  no  property  out  of  which  an  execution  if 
issued  could  be  satisfied.    Ferguson  v.  Cummings,  1  Dem.  433. 

§  219.  What  judgment  may  be  so  enforced. — It  is  obvious  the  Surro- 
gate's power  relates  to  the  enforcement  of  his  mandates.  But  his  power 
may  be  invoked  though  the  original  judgment  obligation  arose  in  another 
court.  Thus,  in  Matter  of  Mahoney,  88  App.  Div.  140,  the  original  judg- 
ment was  a  supreme  court  judgment  against  an  administratrix.  Applica- 
tion was  made  to  the  Surrogate  for  leave  to  issue  execution.  In  the  "in- 
quiry" thereupon  had,  and  accounting,  he  held  she  was  in  possession  of  a 
certain  sum  applicable  to  the  judgment  and  to  that  extent  execution  might 
issue.  It  was  issued  and  returned  xmsatisfied.  Thereupon,  the  Surrogate, 
treating  this  as  a  wrongful  or  fraudulent  concealment  of  estate  assets  made 
a  decree  directing  her  to  pay  the  sum  already  foimd  in  default  of  which 
she  was  to  be  punished  as  for  contempt.    This  is  an  exceptional  case. 

§  220.  Limitation  on  the  Stirrogate's  power. — The  Surrogate's  Court 
can  only  enforce  by  attachment  obedience  to  its  lawful  orders  and  Hecrees, 
that  is,  to  such  orders  and  decrees  as  it  is  empowered  by  statute  to  make; 
so,  where  an  order  had  been  made  upon  consent  of  all  parties  directing 
the  deposit  of  the  property  of  an  estate  in  a  trust  company,  but  not  vmdor 
the  circumstaiices  contemplated  by  §  2698  of  the  Code,  and  thei  executor 
deposited  only  a  part  of  the  funds  of  the  estate  and  refused  to  deposit  the 
balance.  Surrogate  Coffin  held  that  he  was  without  power  to  enforce  the 
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order.  Guion  v.  Underhill,  1  Dem.  302.  But  where  the  court  has  power 
tbrliake  the  order  or  decree,  which  is  disregarded  or  disobeyed,  all  that  is 
preliminarily  requisite  to  the  exercise  of  the  Surrogate's  jurisdiction  to 
punish,  is  proof  of  compliance  with  the  provisions  of  the  section;  that  is, 
of  the  following  facts: 

(a)>  The  making  of  a  decree  directing  the  payment  of  money  or  the  per- 
formance of  some  particular  act. 

(6)  That  a  certified  copy  thereof  has  been  served  upon  the  party  against 
whom  it  is  rendered,  or  upon  the  person  or  officer  who  is  required  thereby, 
or  by  law,  to  obey  it.  Svdlow  V.  Pinckney,  1  Dem.  158;  Woodhouse  v. 
Woodhouse,  5  Redf.  131. 

(c)  That  said  party,  officer,  or  person  has  refused  or  wilfully  neglected 
to  obey  it.    Dunford  v.  Weaver,  84  N.  Y.  445. 

There  is  no  necessity  for  a  preliminary  citation  to  show  cause  why  the 
party,  officer,  or  person  should  not  be  pimished  for  contempt.  Guion  v. 
Vnderhill,  supra.  But,  ordinarily,  the  Surrogate  would  probably  so  pro- 
ceed. 

The  refusal  to  obey  the  decree  must  be  clearly  shown.  Thus  where  a 
decree  directed  the  payment  of  a  balance  to  A,  and  A  alleged  a  demand 
for  such  balance  <ind  costs,  the  executor's  failure  to  comply  with  such  de- 
mand was  held  not  to  lay  foundation  for  a  proceeding  to  pTinish  him  for 
contempt.  Matter  of  Feehan,  36  Misc.  614.  See  also  Matter  of  HumfreviUe, 
154  N.  Y.  115;  Estate  of  Lenihan,  Snrr.  Dec.  1901,  470;  Estate  of  E.  Brod- 
erick,  id.  1899,  189. 

§  221.  Costs,  as  well  as  estate  funds,  are  covered,  and  payment  may  be 
enforced. — It  is  also  to  be  remarked  that  while  the  language  of  the  Code, 
"A  decree  directing  the  payment  of  money,"  has  no  limitation  as  to  the 
kind  or  nature  of  the  money  to  be  paid,  and  seems  to  include,  therefore, 
not  only  moneys  held  in  trust  in  a  representative  or  trust  capacity,  but 
also  costs  or  disbursements,  or  any  sum  of  money  which  in  a  fiinal  decree 
is  directed  to  b6  paid,  nevertheless,  where  the  decree  directs  payment  of 
costs  only,  it  cannot  be  enforced  by  imprisonment  for  non-payment.  Mat- 
ter of  Banning,  108  App.  Div.  12. 

In  such  case  Civil  Rights  Law,  §  20  controls.  Matter  of  HumfreviUe,  154 
N.  Y.  115,  rev'g  on  this  point,  Matter  of  HumfreviUe,  19  App.  Div.  381,  383. 
See  Mailer  of  Kurtzman,  2  N.  Y.  St.  Rep.  655;  Richardson  v.  Van  Voorhis., 
3  N.  Y.  Supp.  396;  Matter  of  Grant,  130  App.  Div.  706. 

So  much  of  a  decree  as  charges  an  executor  personally  with  costs  is  a 
money  judgment  and  enforceable  by  execution  only.  Matter  of  Feehan, 
36  Misc.  614. 

By  final  decree  is  meant  one  that  determines  the  particular  matter  in 
controversy,  and  which  is  therefore  appealable.  Matter  of  Van  Houten, 
18  App.  Div.  301. 

Where  the  jurisdictional  facts  above  enumerated  appear  in  the  record, 
the  discretion  of  the  Surrogate  will  not  usually  be  interfered  with  by  the 
appellate  court.    If  it  appear  that  the  decree  has  been  made,  properly 
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certified,  duly  served,  and  disobeyed,  the  power  of  the  Surrogate  to  punish 
is  clear;  it  is  only  in  the  cases  above  hinted  at  where  that  power  may  have 
been  abused  that  his  order  in  the  premises  will  be  interfered  with;  for  ex- 
ample, where  an  executor  was  required  by  a  final  decree  to  pay  the  balance 
adjudged  to  be  in  his  hands  upon  the  judicial  settlement  of  his  account  to 
the  parties  beneficially  interested,  and  he  failed  to  do  so,  and  opposed 
proceedings  to  punish  him  for  contempt  by  affidavits  showing  insolvency 
on  his  part,  and  consequent  inability  to  comply  with  the  decree,  which 
affidavits  the  Surrogate  held  insufficient,  the  court  of  appeals  declined 
to  review  his  decision.  Matter  of  Snyder,  103  N.  Y.  178,  181,  citing  Coch- 
rane's  Exr.  v.  Ingersoll,  73  N.  Y.  613. 

§  222.  Distinction  between  non-payment  of  debt  and  refusal  to  pay 
estate  moneys. — The  courts  have  drawn  a  distinction  in  the  cases  where 
it  is  an  executor  or  administrator  who  is  directed  to  pay,  between  mere 
debts  due  by  such  executor  or  administrator  personally  to  the  estate,  and 
refusals  to  pay  money  which  by  an  accounting  or  otherwise  they  are  ad- 
judged to  distribute  or  pay  over.  The  Code  cannot  be  said  to  have  contem- 
plated the  punishment  by  the  extreme  measures  provided  for  in  §  2554  of  a 
mere  inability  to  pay  a  contract  debt.  In  such  latter  case,  where  by  some 
misfortune  the  debtor  is  unable  to  pay  his  debt  to  the  next  of  kin  or  the 
legatees  of  his  creditor,  the  bare  fact  of  his  assumption  of  the  duties  of  ex- 
ecutor will  not  make  him  amenable  to  the  harsh  and  drastic  contempt 
process.  Rugg  v.  Jenks,  4  Dem.  105;  Baucus  v.  Stoper,  89  N.  Y.  1;  Matter 
0/  Snyder,  34  Hun,  302,  308,  309;  Watson  v.  Nelson,  69  N.  Y.  537.  See 
Matter  of  David,  44  Misc.  337;  Matter  of  Ockerhausen,  59  Hun,  200j  Joel  v. 
Ritterman,  5  Redf .  136. 

In  Matter  of  Strong,  111  App.  Div.  281,  it  is  said  that  the  decree,  treating 
the  debt  as  an  asset,  is  'prima  fade  conclusive.  But  the  representative  may 
allege  insolvency,  which  he  must  affirmatively  prove.  If  the  Surrogate  is 
satisfied  he  cannot  pay  he  may  decline  to  punish  him,  unless  as  in  the 
David  case,  supra,  it  appears  he  was  solvent  at  or  since  decedent's  death. 
In  the  Strong  case  the  court  hints  that  the  order  punishing  him  may  be 
entered  and  then  relieved  against  under  Judiciary  Law,  §  775,  which  em- 
powers a  court  to  release  an  offender  imprisoned  for  contempt. 

And  so  where  an  executor  has  been  adjudged  to  pay  a, specified  sum  to 
a  person  named,  as  costs  or  disbursements  in  a  proceeding,  it  is  quite  com- 
petent for  the  executor  to  set  up  want  of  assets  as  a  reason  why  he  should 
not  be  punished  for  disobeying  the  decree.   Matter  of  Davidson,  5  Dem.  224. 

§  223.  The  practice. — It  has  already  been  pointed  out  that  an  order  to 
show  cause  is  not  necessary,  and  it  has  been  stated  that  it  is  vmnecessary 
to  give  notice  of  an  application  to  enforce  a  decree  by  execution  which 
remedy  issues  as  of  course;  but  it  is  the  customary  practice  to  initiate 
proceedings  to  punish  for  contempt  for  disobedience  of  an  order  or  decree 
by  service  of  an  order  to  show  cause  based  upon  affidavits  reciting  substan- 
tially the  jurisdictional  facts.  It  is  not  necessary  that  all  the  facts  and 
proceedings  should  be  set  forth  at  length,  but  if  on  the  face  of  the  process 
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of  attachment  subsequently  issued  it  appears  to  have  been  issued  in  a 
proceeding  of  which  the  Surrogate  had  jurisdiction  and  the  disobedience 
complained  of  is  set  out  with  substantial  particularity  it  will  be  sufficient. 
Dunford  v.  Weaver,  84  N.  Y.  445.  The  order  to  show  cause  is  intended  to 
give  notice  to  the  party  whom  it  is  intended  to  punish,  first,  of  the  appli- 
cation, and  second,  of  the  act  of  disobedience  charged.  If  such  an  order 
contains  some  erroneous  statement  of  fact,  it  may  be  amended,  provided 
the  respondent  is  not  misled  or  prejudiced  thereby;  or  where  the  mistake 
is  quite  immaterial  the  Surrogate  may  disregard  it  and  proceed  on  the 
original  order.  Gillies  v.  Kteuder,  1  Dam.  349.  But  while  it  is  the  better 
practice  to  begin  the  proceedings  with  an  order  to  show  cause  it  is  not  im- 
perative so  to  do.  Surr.  Coffin  held  (Gtdon  v.  Underhill,  1  Dem.  302)  that 
no  citation  to  show  cause  why  an  attachment  should  not  issue  is  necessary.' 
The  proper  way  in  which  to  show  disobedience  to  the  decree  or  order 
directing  the  payment  of  a  sum  of  money  is  by  allegation  showing  a  per- 
sonal demand  upon  the  person  directed  by  the  decree  or  order  to  pay, 
made  by  or  on  behalf  of  the  person  to  whom  the  money  is  directed  to  be 
paid.  Estate  of  Gillman,  15  N.  Y.  St.  Rep.  718.  The  order  of  commitiiietit 
should  be  definite  and  should  distinctly  fix  the  sum  necessary  to  be  paid 
by  the  delinquent  to  secure  his  release  and  purge  him  from  contempt. 
Matter  of  McMaster,  16  N.  Y.  St.  Rep.  240. 

The  general  provisions  as  to  punishment  for  contempt  are  contained  in 
Judiciary  Law,  §  753,  relating  to  courts  of  record. 

The  general  provisions  governing  procedure  in  contempt  proceiedings 
were  contained  in  title  3  of  chap.  17,  being  §§  2266  to  2292.  It  is  now  in 
the  Judiciary  Law,  Art.  XIX,  §§  750-781.  Without  detailed  reference  to 
these  sections  it  may  be  stated,  by  way  of  summary,  that  the  practice  in- 
dicated therein  is,  first,  that  the  courts  of  record  may  inffict  summary 
punishment  for  contempt  where  the  offense  is  conamitted  in  the  immediate 
view  and  presence  of  the  court.    See  §§750,  755. 

Second,  that  where  the  offense  consists  of  a  neglect  or  refusal  to  obey 
An  order  of  the  court  requiring  the  payment  of  costs  or  of  a  specified  sum 
of  money,  and  the  court  is  satisfied  by  proof,  by  affidavit,  that  personal 
demand  thereof  has  been  made  and  payment  thereof  has  been  refused  or 
neglected,  it  may  i^sue  without  notice  a  warrant  to  commit  the  offender  to 
prison,  "until  the  costs  or  other  sum  of  money  and  the  costs  and  expenses 
of  the  proceeding  are  paid,  or  imtil  he  is  discharged  according  to  law." 
Section  756. 

Third,  the  cases  in  which  notice  of  the  proposed  punishment  must  be 
given  by  the  offender  are  given  in  §  757,  which  is, as  follows: 

Order  to  show  cause,  or  warrant  to  attach  offender. 

The  court  or  judge,  authorized  to  punish  for  the  offense,  may,  in  its  or  his  dis- 
cretion, where  the  case  is  one  of  those  specified  in  either  of  the  last  two  sections, 
and  in  every  other  case,  nrnst,  upon  being  satisfied,  by  affidavit,  of  the  commission 
of  the  offense,  either 

l.*Make  an  order,  requiring  the  accused  to  show  cause  before  it,  or  him,  at  a 
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time  and  place  therein  specified,  why  .the  accused  should  not  be  punished  for  the 
alleged  offense;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county  where  the  accused  may  be  found,  com- 
mdndiilg  him  to  arrest  the  accused,  and  bring  him  before  the  court  or  judge,  either 
forthwith,  or  at  a  time  and  place  therein  specified,  to  answer  for  the  alleged  offense. 

The  practice  UE^der  the  order  to  show  cause,  in  regard  to  its,  service,  etc., 
is  indicated  by  §§  760-765,  q.  v.  The  following  fornas  are  intended  to  in- 
dicate this.prpcedure.  An  affidavit  such  as  is. first  indicated  is  intended 
to  bring  the  contempt  to  the  notice  of  the  court.  If  the  order  is  one  direct- 
ing the  performance  of  a  given  act,  the  Surrogate,  should  proceed  by  order 
to  show  cause.  If  the  order  disobeyed  was  one  directing  the  payment  of 
a  sum,  of  money,  the  Surrogate  may  in  his  dispretiop  proceed  by  order  to 
show  cause;  such  order  is, indicated  in  the  precedents  below. 

But  if  the  order  is  one  for  the  pa,yment  of  a  sum  of  money,  the  Surrogate 
may,  in  his  discretion  upon  the  affidavit,  make  an  order  for  a  warrant  of 
commitment,  which  order  and  warrant  are  below  indicated  by  suitable 
precedents.  An  order  is  also  indicated,  of  commitment  upon  the  return  of 
the  order  to  show  cause. 

Surrogate's  Court, 
County  of    , 


Affidavit  on  applica- 
tion for  enforcement 
of  decree  by  pttnish- 
ment  for  contempt. 


Note-  Or  the  affi- 
davit may  be  made  by 
the  attorney. 


Title. 


State  of  New  York 

County  of 

being  duly  sworn  deposes  and  says:  that  he 
is  ,,  ,        , (gives  status  of  party  upon  the, proceeding) 

(note) ;  and  that  on  the  day  of  19        a  de- 

cree was  made  aiid  entered  in  the  oflSce  of  the  Surrogate  of  the 
county  of  by  which  decree  one  (give  designa- 

tion such  as  executor  or  administrator  with  the  will  annexed, 
etc.)  was  directed  to  pay  the  sum  of  dollars  to 

(state,  whether  the  money  was  directed  to  he  paid,  into  court  or  to 
be  paid  to  one  or  more  of  the  parties,  and  if  to  a  party  in  a  repre- 
sentative capacity  designate  such  capacity);  (or  if  the  decree  was 
one  directing  the  performance  of  some  pdrticutdr  act  designate 
the  same  toncisely  lisiiig  preferably  the  language  of  the  decree).' 

And  deponent  further  says;  that  a  copy  of  the  said  decree 
duly  certified  was,  personally  served  upon  |Said        ,i  the 

officer  (or  the  person)  required  thereby  dr  by  law  to  obey  it; 
that  days  have  expired  since  the  service  of  said  de- ' 

cree  upon  said 

That  simultaneously  with  the  service  of  said  decree  (or  on 
the  day  of  )  demand  was  made  upon  said 

personaUy    by  on    behalf    of  -  ,  '    (here 

designate  the  person  to  whom  the  maney  was  directed  to  be  paid 
or  the  person  in  whose  behalf  the  act  was  to  be  performed);  and 
deponent  further  says:  that  the  said  nevertheless  re- 

fuses or  wilfully  neglects' to  obey  the  said  decree  and  has  not 
paid  said  moneys  or  any  part  thereof  as  by  said  decree  "directed 


§223 


DECREES   AND   ORDERS 


237 


Note.  The  prac- 
tice by  order  to  show 
cause  is  customarily 
resorted  to  though 
not  absolutely  essen- 
tial. See  annotations 
to  §757,  subd.  1, 
Jud.  Law.  The  Surro- 
gate has  a  right  to 
punish  upon  proof  of 
the  contempt.  Where 
the  deponent  desires 
an  order  to  show 
cause,  the  usual  alle- 
gations should  be 
added. 

Note.  Armex  to 
this  affidavit,  affida^- 
vit  showing  personal 
service  of  decree  which 
is  sought  to  be  lea- 
forced. 


to  said  within  the  time  limited  by  said  decree  (or 

where  the  decree  was  for  the  payment  of  vf^ney  and  was  duly  dock- 
eted under  section  2661  and  'execution,  issued  thereon,  add,  that  an 
execution  duly  issued  as  prescribed  in  section  2553  of  the 
Code  of  Civil  Procedure  to  the  sheriff  of  the  said  county  of 
and  has  been  returned  wholly  unsatisfied;  or  if  it 
is  satisfied  in  part,  slate  to  what  degree). 

{Where  decree  is  one  that  cannot  be  enforced  hy  execution,  add 
paragraph,  and  deponent  further  says  that  said  decree  is  one 
that  cannot  be  enforced  by  execution  under  section  2553;  where 
the  decree  can  be  in  pari  enforced,  by  execution'  slate  the  facts  in  this 
respect  concisely.) 

{If  proceedings  under  the  decree  sought  to  be  enforced  have  %een 
stayed  by.  an  appeal  properly  perfected  and  action  has  been  had 
thereon  by  the  Appellate  Court  affirming  the  same,  state  the  facts 
of  such  affirmance  and  the  entry  of  the  order  of  the  Appellaie  Court 
and  the  service  of  a  certified  copy  thereof  with  notice  of  entry  thereof 
upon  the  person  sought  to  be  punished.) 

And  deponent  is  advised  and  verily  beUeves  that  the  said 
decree  which  the  said  refuses  or  wilfully  neglects  to 

obey  should  be  enforced  by  punishing  the  said  for 

contempt  of  this  court. 

(Jurat.)  (Signature.) : 

(Note.) 


Hon. 


Surrogate's  Court 
Caption. 


Surrogate. 


Order  to  show  cause 
why  should  not  be- 
punished  for  con- 
tempt. 


Present: 


Title. 


On  the  annexed  affidavit  of  verified  the 

day  of  showing  personal  service  upon  of  a 

certified  copy  of  the  decree  (or  order)  made  in  the  above  en- 
titled proceedings  on  the  day-of  which  said 
decree  {or  order)  directed  the  said  to  {here 
specify  the  payrnent  or  act  directed  by  the  order)  and  also  the 
affidavit  of  verified  the  day  of  show- 
ing that  simultaneously  with  the  service  of  said  certified  copy 
{or  on  the  day  of  )  demand  was  made  of  the 
said  that  he  should  pay  to  the  moneys  directed 
by  said  order  to  be  paid;  - 

And,  it  apf)earing  to  the  satisfaction  of  the  Surrogate  that 
the  said  refuses  or  wilfully  neglectSito  obey  .said  order 

and  has  not  made  the  payment  directed  by  said  order  and  duly 
demanded,  and  it  appearing  that  five  days  have  elapsed  since 
the  service  upon  him  of  such  order  {andiwhere  the  order  disobeyed 
has  been  appealed  from  and  affirmed,  recite  the  order  of  the  Appel- 
late Court  with  the  date  of  its  entry) ; 

Now  let  the  said  show  cause  at  a  special  term  of 

this  court  to  be  held  on  the  day  of  at 

why  he  should  not  be  punished  for  contempt  of  this  court,  for 
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his  refusal  or  wilful  neglect  to  obey  said  decree  of  the 

day  of  19    and  why  such  further  proceedings  to  that 

end  should  not  be  had,  as  to  the  court  may  seem  just. 

(Signature.) 


Order  or  warrant  of 
commitment,  where 
notice  is  not  given  to 
disobedient  party. 

[See  also  Form  82]. 


Noie.  The  Surro- 
gate has  power  to  im- 
pose costs  on  the  dis- 
obedient party,  prac- 
tically in  the  nature 
of  a  penalty  for  his 
disobedience. 


At  a  Surrogate's  Court,  etc. 


Present: 


Title. 


Hon. 


Surrogate. 


On  reading  and  filing  the  affidavit  of  and  the  affidavit 

of  showing  due  personal  service  on  of  a  certi- 

fied copy  of  an  order  (or  decree)  made  herein,  on  the 
day  of  19    and  that  more  than  five  days  have  elapsed 

since  such  service;  and  also  showing  that  a  demand  for  the  pay- 
ment of  the  moneys  mentioned  in  said  order  (or  decree)  of  said 

was  duly  made  personally  on  the  day  of 

19    also  showing  that  said  refuses  and  wilfully  neglects 

to  obey  said  order,  or  to  pay  said  moneys  or  any  part  thereof, 
which  said  order  directed  said  to  pay  to  the  said 

(as  administrator,  etc.),  within  five  days  from  the  service  upon 
him  of  a  copy  of  said  order,  the  sum  of  dollars  (and  where 

appeal  has  been  had  and  determined  add,  on  reading  also  the  order 
of  the  appellate  division  of  the  Supreme  Court  in  the 
department,    dated   the  day   of  19    affirming 

said  order  of  19    )  and  the  costs  of  this  proceeding  to 

compel  such  pasTnent  being  now  fixed  at  dollars.  Note. 

Now,  on  motion  of  attorneys,  for  said 

It  is  ordered,  that  a  precept  (or  warrant)  be  issued  out  of, 
and  under  the  seal  of  this  court,  directed  to  the  sheriff  of  the 
county  of  commanding  him  to  take , the' body  of  the 

said  if  he  shall  be  found  within  his  county,  and  com- 

mit him  to  the  common  jail  of  said  county  of  and  to 

keep  and  detain  him  therein,  imder  his  custody,  until  he  shall 
pay  the  sum  of  dollars,  as  required  by  said  order,  and 

also  the  further  sum  of  dollars,  for  the  costs  and  ex- 

penses of  the  proceeding  to  compel  such  payment,  together  with 
the  sheriff's  fees  on  such  precept: 


Order  of  commit- 
ment upon  return  of 
order  to  show  cause. 


Present: 


Title. 


At  a  Surrogate's  Court,  etc. 


Hon. 


Surrogate. 


Upon  the  return  of  the  order  to  show  cause  herein,  dated 
19     (here  state  substance  of  order)  and  on  reading  and 
filing  the  affidavits  of  on  which  the  same  was  based, 

and  upon  proof  of  the  due  service  thereof  on  and 

on   reading   and   filing   the   affidavit   of  submitted 

in  opposition  to  said  motion.    Now,  after  hearing 


§223 


DECREES   AND    ORDERS 


239 


Warrant 
mitment. 


of    com- 


Nole.  Give  repre- 
sentative designation 
if  necessary. 


for  tlie  motion  and  in  opposition  thereto  (or  no  one 

appearing  on  behalf  of  said  to  oppose), 

It  is  Ordered,  that  the  said  motion  be,  and  the  same  hereby 
is,  granted;  and  it  is 

Further  Ordered,  that  a  warrant  be  issued  (here  follow  form 
supra). 

Surrogate's  Court, 

County  of 
The  People  of  the  State  of  New  York, 
To  the  Sheriff  of  the  County  of  New  York, 

Greeting: 

Whereas,  on  the  day  of  19    by  a  certain  order 

made  in  our  Surrogate's  Court  for  the  county  of  in  a 

certain  proceeding  pending  therein,  entitled  "In  the  matter 
of  "it  was  ordered  that  {riote)  pay  to 

or  to  his  attorneys,  the  sum  of  doUais,  within  five 

days  from  the  service  upon  him  of  a  certified  copy  of  said  order; 

And  Whereas,  a  certified  copy  of  said  order  has  been  duly 
served  upon  said  more  than  five  days  since,  and  per- 

sonal demand  has  been  made  on  the  said  for  the  pay- 

ment of  the  said  sum  of  dollars,  by  (or  on  behalf  of) 

the  said  as  aforesaid,  and  by  (or  on  behalf  of) 

his  attorneys; 

And  Whereas,  the  said  has  hitherto  refused  and 

wilfuUy  neglected,  and  stiU  refuses  and  wilfully  neglects  to  pay 
the  same; 

And  Whereas,  an  order  was  made  herein  on  the  day  of 

19    directing  a  warrant  to  issue  to  commit  the  said 

to  the  common  jail  of  the  said  county,  there  to 

be  kept  and  detained  until  he  shall  pay  the  said  sum  of  money, 

together  with  the  costs  fixed  by  said  last  order  and  the  sheriff's 

fees  herein: 

Now,  Therefore,  we  command  you,  that  you  take  the  body 
of  the  said  if  he  shall  be  found  within  your  county, 

and  commit  him  to  the  common  jail  of  the  county  of 
and  keep  and  detain  him  therein,  under  your  custody,  until 
he  shall  have  fully  paid  the  sum  of  dollars,  as  required 

by  the  said  order,  and  the  costs  aforesaid,  and  also  your  fees 
hereon,  or  until  the  said  be  discharged  according  to 

law. 

And  you  are  to  return  this  writ  and  mandate  on  the 
day  of  19    to  this  court,  together  with  a  certificate, 

under  your  hand,  of  the  manner  in  which  you  shall  have  ex- 
ecuted the  same. 

Witness,  Surrogate  of  the  county  of 

at  the  county  courthouse,  in  the  day  of 

19    . 

(Seal.)  (Signature  of  Surrogate.) 

'  A  copy  of  the  warrant  and  of  the  basic  affidavit  must  be  served  on  the 
respon.dent.  Jud.  Law,  §§  763  and  764,  provides  for  an  endorsement,  dis- 
cretionary, by  the  court  of  a  sum  fixed  in  which  the  respondent  may  give 
undertaking  for  his  appearance  to  answer.  The  sheriff  has  no  right  to  re- 
lease the  person  in  custody,  except  on  his  giving  the  proper  undertaking. 
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Judi  Law,  §  766;  Matter  of  Callan,  N.  Y.  L.  J.,  Dec.  8,  1891.  In  this  case 
the  sheriff  accepted  a  deposit  of  money  in  lieu  of  bail,  which  the  latter 
turned  over  to  the  clerk  of  the  Surrogate's  Court.  Held,  that  neither  of 
these  officers  had  authority  to  receive  the  money.  The  clerk  was  ordered 
to  return  the  money  to  the  sheriff,  the  Surrogate  saying  that  the  rights 
of  the  parties  in  regard  to  the  money  must  be  settled  in  another  tribunal. 
Where  the  act  for  which  the  offender  is  sought  to  be  punished  is  failure 
to  do  some  particular  act,  or  disobedience  to  a  citation  or  pther  mandate 
of  the  court,  the  Surrogate  may  upon  proof  of  such  idisobedience  proceed 
by  attachment.  This  practice  is  customary,  where  the  oflFender  is  one 
acting  in  a  representative  capacity,  such  as  executor,  administrator,  trus- 
tee, or  guardian,  subject  to  the  jurisdiction  of  the  Surrogate's  Court;  if 
such  a  person  in  such  capacity  is,  for  example,  cited  to  render  an  account 
of  his  proceedings  and  fails  to  do  it  within  a  reasonable  time,  or  if  he  has 
been  directed  to  do  it  within  a  given  time  and  fails  to  do  it  Avithin  that 
time,  the  Surrogate  may  issue  an  attachment  substantially  in  the  following 
form: 


The  attachment. 

Note.  The  warrant 
may  also  run  addi- 
tionally to  the  sheriff 
of  any  county.  People 
v.Br(rwn,4&B.\m,S20. 


The  People  of  the  State  of  New  York, 
To  the  Sheriff  of  the  County  of  (note)' 

Greeting: 

We  command  you,  that  you  attach  the 

(describe,  as  executor  or  administrator,  etc.)  of  the 
of  deceased,   under  letters  of  duly  issued  to 

him  on  the  day  of  19    by  the  Surrogate  of  the 

county  of  if  he  shall  be  found  in  your  bailiwick,  and 

bring  him  personally  before  our  Surrogate  of  the  coimty  of 

at  the  Surrogate's  oflBce  in  the  county  of 
on  the  day  of  19    to  answer  unto  us  for  cer- 

tain trespasses  and  contempts  against  us  in  not  complsdng  with 
the  exigency  of  a  citation  heretofore  duly  issued  by  our  Sur- 
rogate of  the  county  directed  to  him,  requiring  him 
to  appear  before  said  Surrogate  on  a  certain  day,  now  past,  and 
(describe  purport  of  citation,  as,  for  example,  render  an  account 
of  his  proceedings  as  such  as  aforesaid),  or  show  cause 
why  an  attachment  should  not  be  issued  against  him,  which  said 
citation  was  duly  and  personaEy  served  on  the  said  more 
than  days  before  the  return  day  thereof,  as  appears 
by  satisfactory  proof  of  such  service  duly  taken  and  had  before 
our  said  Surrogate,  and  for  disobedience  to  which  citation  this 
attachment  is  issued.  And  you  are  to  make  and  return  to  our 
said  Surrogate,  in  the  Surrogate's  Court  of  the  county  of 
on  the  day  of  19  at  the  Surrogate's  office  in 
aforesaid,  a  certificate  under  your  hand,  of  the  manner 
in  which  you  shall  have  executed  this  writ;  and  have  you  then 
and  there  this  writ. 

In  testimony  whereof,  we  have  paused  the  seal  of  oj£ce  of 
our  said  Surrogate  to  be  hereunto  affixed. 

(L.  S.)  WitnesSj  etc. 

(Signature  of  Surrogate.) 

{Evdorsemenl.)    Let  the  administrator  within  named"  give  a 
bond  for  his  appearance  to  answer  on  the  return  day  of  the 
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within  writ,  in  the  penalty  of 
sureties.    (See  text,  supra.) 


dollars,  with  two  sufficient 
(Signature  of  Surrogate.) 


When  such  an  attachment  has  been  issued  and  the  person  charged  with 
contempt  denies  the  contempt  or  seeks  to  justify  or  excuse  his  disobedience 
to  the  citation,  which  he  may  do  on  the  ground  that  it  was  not  duly  served 
upon  him,  or  that  he  was  prevented  by  circumstances  beyond  his  control 
from  compliance,  or  for  any  other  reason  appealing  to  the  discretion  of  the 
Surrogate,  it  is  proper  that  an  order  be  made  directing  certain  interroga- 
tories to  be  addressed  to  the  offender  and  to  which  he  must  make  cate- 
gorical reply,  precedents  for  which  forms  are  here  indicated. 


Order  directing  in- 
terrogatories. 


Surrogate's  Court, 

County  of* 
Matter  of  Accounting, 
etc. 

It  appearing  to  the  court  that  (the  administrator 

or  executor,  etc.),  being  in  contempt  for  not  appearing,  per- 
sonally or  otherwise,  and  rendering  an  account  of  his  proceed- 
ings as  such  administrator  (or  state  act  required  to  be  done), 
pursuant  to  a  citation  for  that  purpose  duly  issued  and  served 
upon  him,  a  writ  of  attachment  was  duly  issued  against  him, 
directed  to  the  sheriff  of  county,  returnable  this  day, 

whereupon  the  sheriff  made  return  that  he  had  attached  the  said 
(and  had  let  him  at  large  on  bail,  according  to  a  bond 
returned  with  such  a,ttachment),  (or  had  taken  his  body,  and 
that,  for  want  of  bail,  he  had  him  in  custody  before  the  court) ; 
and  the  said  denying  that  he  is  guilty  of  the  diso- 

bedience and  contempt  alleged  against  him; 

It  is  Ordered,  that  interrogatories  addressed  to  the  said 
touching  the  said  citation,  and  his  acta  or  omissipns  in  the 
premises  complained  ,of ,  be  forthwith  filed  in  this  office,  and  that 
a  copy  thereof  be  served  on  the  said  and  that  he  put  in, 

immediately  after  the  service  upon  him  of  such  copy,  written 
answers  to  such  interrogatories,  upon  oath,  and  file  the  same  in 
this  office. 

And  it  is  further  Ordered,  that  the  said  sheriff  detain  the 
said  in  his  custody  until  further  order  of  this  court. 


Interrogatories. 

Note.    Section  769, 
Jud.  Law. 


Surrogate's  Court, 
Coimty  of 


Title. 


Interrogatories  for  the  examination  of    '  (the  admin- 

istrator or  executor,  etc.),  pursuant  to  an  order  made  in  this 
rnatter  on  the  day  of  19 

First  Interrogatory,  e.  g.:  Were  you,  or  were  you  not,  on  or 
about  the  day  of  last,  served  with  a  citation 

to  appear  personally  before  the  Surrogate  of  county, 

on  the  day  of  inst.,  at  ten  o'clock  A.  M.,  at  the 

courthouse  in  and  (state  act  required  by  the  citation^? 
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Second  Interrogatory.  If  you  were  served  state  the  time  and 
by  whom  such  service  was  made. 

Third  Interrogatory.  Is  the  citation  now  shown  and  read 
to  you  the  one  then  served,  and  a  copy  whereof  was  there  left 
with  you? 

'  Fourth  Interrogatory.  Did  you  peirsonaUy  or  otherwise,  ap- 
pear (here  state  act  required  by  citation),  pursuant  to  said  cita- 
tion? ■ 

Fifth  Interrogatory.  If  you  did  not  so  appear  and  (describe 
act  required  by  citation),  did  you,  on  that  day,  show  cause  why 
an  attachment  should  not  be  issued  against  you? 

Sixth  Interrogatory.  State,  if  you  did  not  so  appear  and 
(state  act  required  by  citation),  what  valid  excuse  or  reason  you 
have  to  allege  why  you  should  not  now  be  punished  for  con- 
tempt of  this  court. 

•  (Signature  of  Surrogate.) 


Answers 
rogatories. 


to    inter- 


Note.  The  excuse 
is  addressed  entirely 
to  the  discretion  of 
the  Surrogate,  unless 
defect  in  jurisdiction 
or  process  is  shown. 


Surrogate's  Court, 
County  of 


Title. 


Answers  to  interrogatories  exhibited  and  filed  in  the  above 
matter,  under  the  oath  of  the       *    of  deceased. 

To  the  first  interrogatory:  If  defective  service  is  claimed  state 
the  facts  concisely;  if  not  describe  the  manner  of  service. 

To  the  second  interrogatory  reply  fully. 

To  the  third  interrogatory  answer  yes  or  no. 

To  the  fourth  interrogatory  answer  yes  or  no. 

To  the  fifth  interrogatory  answer  yes  or  no. 

To  the  sixth  interrogatory  the  party  may  answer  stating  con- 
cisely his  reason  for  non-compliance,  such  as  illness  or  some  act 
of  God,  or  any  other  valid  reason.    Note. 

(Jurat.) 


It  is  proper  for  the  respondent,  if  new  facts  excusing  his  disobedience 
can  be  shown  to  move  to  vacate  the  contempt  proceedings.  But  if  he  do 
so,  and  his  motion  is  denied,  and  he  takes  no  appeal  nor  asks  for  a  reargu- 
ment  a  subsequent  similar  motion  to  vacate  is  properly  denied.  Matter 
of  Hayward,  44  App.  Div.  265. 

If  by  his  answers  to  the  interrogatories,  the  offender  satisfies  the  court, 
that  his  refusal  to  disobey  was  justified,  or  that  his  neglect  to  obey  was  not 
willful,  the  Surrogate  may  discharge  him  from  custody,  or  make  an  order 
vacating  the  order  for  his  attachment  and  discharging  the  sureties  if  he 
has  given  bail,  forms  for  which  orders  it  is  unnecessary  to  indicate.  If, 
however,  the  offender  admits  the  contempt  or  he  is  imable  to  satisfy  the 
Surrogate  as  to  his  innocence,  the  Surrogate  may  thereupon  commit-him, 
by  an  order  of  commitment,  in  which  a  provision  may  be  included  stating 
the  amount  of  the  fine  which  the  Surrogate  has  discretion  to  impose  by 
way  of  penalty. 
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Surrogate's  Court, 

County  of 

Order 

for 

corn- 

mitment. 

Title. 

A  writ  of  attachment  having  been  heretofore  issued,  out  of 
and  under  the  seal  of  this  court,  against  the 

of  •  deceased,  for  his  contempt  in  not  appearing  and 

(here  state  act  required  by  citation)  as  duly  cited  and  ordered 
to  do,  directed  to  the  sheriff  of  county,  and  returnable 

the  day  of  instant,  and  the  said  sheriff  hav- 

ing returned  that  he  had  attached  said  and  taken  his 

body,  and  that,  for  want  of  bail,  he  had  him  in  custody  be- 
fore the  court  {or  and  had  let  him  at  large  on  bail  according 
to  a  bond  returned  with  such  attachment);  and  the  said 
having  been,  by  virtue  of  such  attachment,  personally  before 
the  court,  on  said  day,  and  denying  the  alleged  contempt,  it 
was  thereupon  ordered  that  interrogatories  addressed  to  the 
said  touching  the  said  citation,  and  his  acts  or  omissions 

in  the  premises  complained  of  should  be  forthwith  filed  in  this 
office,  and  that  a  copy  thereof  should  be  served  on  him,  and  that 
the  said  should  put  in,  immediately  after,  the  service 

of  such  interrogatories  upon  him,  written  answers  to  such  in- 
terrogatories, upon  oath,  and  file  the  same  in  this  office.  And 
it  now  appearing,  from  said  interrogatories  and  answers  thereto 
(and  if  the  Surrogate  has  directed  a  reference  to  take  further 
testimony  or  has  examined  the  party  in  person,  state  the  fact), 
that  the  said  has  committed  the  contempt  with  which 

he  is  charged,  and  this  court  noy  adjudging  him  to  have  been 
guilty  of  the  misconduct  alleged,  and  that  such  misconduct  was 
calculated  to,  or  did,  actually  defeat,  impair,  impede  or  pre- 
judice the  rights  of  (describe  parties  prejudiced)  in  the  above 
entitled  proceedings; 

It  is  Ordered,  that  a  fine  of  $  be,  and  the  same  is, 

hereby  imposed  upon  the  said  for  his  said  misconduct. 

{Note.) 

And  it  is  further  ordered,  that  the  said  do  pay 

the  charges  and  fees  for  serving  the  citation  in  this  matter, 
amounting  to  $  and  also  do  pay  to  the  sheriff  of  the 

county  of  his  legal  charges  and  fees  for  executing  said 

warrant  of  attachment. 

And  it  is  further  ordered,  that  the  said  be,  and  he 

is  hereby  directed  to  stand  committed  to  the  common  jail  of 
the  county  of  there  to  remain  charged  upon  his  con- 

tempt, until  he  shall  have  (describe  act  required  by  citation) 
and  shall  have  paid  the  said  fine,  charges,  and  costs;  unless  the 
court  shall  see  fit  sooner  to  discharge  him. 

And  it  is  further  Ordered,  that  a  warrant  issue  f6r  that 
purpose. 

(Signature  of  Surrogate.) 

§  224.  Relief  from  undue  punishment. — If  the  offender  is  punished  by 
imprisonment  and  it  develops,  either  that  he  cannot  physically  endure  con- 
finement, or  pay  the  sum  named  as  the  fine,  or  actually  do  the  thing  directed, 
then  the  Surrogate  has  power  under  Jud.  Law,  §  775,  to  discharge  him. 


Note.  E.  g.,  sum 
specified  in  the  decree 
he  disobeyed.  Matter 
of  Ryer,  120  App.  Div. 
154. 
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Matter  of  Strong,  1 1 1  App.  Div.  281 ,  aff 'd  186  N.  Y.  584.  See  People  ex  rel. 
Dean  v.  Markell,  72  Misc.  427,  showing  that  supreme  court  will  not,  by- 
writ  of  habeas  corpus,  supersede  the  Surrogate's  power,  attributed  to  him 
under  §  775  of  the  Judiciary  Law.    (See  opinion  of  Andrews,  J.) 

But  he  will  exact  "satisfactory  proof"  of  the  inabihty-.  Matter  of  Geyer, 
62  Misc.  443.  For  example,  merely  going  through  bankruptcy  is  not  of 
itself  proof  of  inability  to  pay  estate  moneys.  Mdtter  of  Collins,  39  Misc. 
753.  See  as  to  "inability"  cases  cited  in  People  ex  rel.  Dean  v.  Markell, 
72  Misc.  427,  at  p.  429. 

§  225i  Commitment  with  benefit  of  jail  liberties. — It  was  held,  under 
the  Revised  Statutes,  that  a  commitment  to  close  custody  was  improper, 
and  that  the  proper  process  was  an  execution  agaiiist  the  person,  in  the 
form  prescribed  by  the  court  of  chancery,  upon  which  the  defendant  was 
entitled  to  the  jail  liberties.,  Watson  v.  Nelson,  69  N.  Y.  536.  Compare 
People  V.  Cowles,  3  Abb.  Ct.  App.  Dec.  507.  And  this  rule  is  fallowed  in 
proceedings  under  the  present  statute.  Baker  v.  Baker,  23  Him,  356; 
Meyers  v.  Becker,  29  id.  567;  People  v.  Riley,  25  id.  587;  Matter  of 
Amerman,  3  St.  Rep.  356. 

§  226.  Enforcement  of  orders. — Orders  have  been  differentiated  from 
decrees  above.    Orders  are  defined  by  §  2548,  which  is  as  follows: 

-     Definition  of  "order";  how  enforced. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  Writing,  and  not  included 
in  a  decree,  is  an  order.  It  may  be  enforced  in  like  manner  as  a  similar  order,  made 
by  the  supreme  court  in  an  action. 

An  order  thus  is  an  interlocutory  direction  of  the  court,  while  a  final 
order  or  decree  is  an  adjudication  which  brings  some  particular  proceeding 
to  a  determination.  Matter  of  Bernhardt,  16  N.  Y.  St.  Rep.  240.  Where  a 
party'apphes  to  have  a  decree  opened  thp  denial  or  granting  of  his  applica- 
tion must  be  by  order,  and  not  by  decree.  An  order  is  to  be  enforced  just 
as  any  supreme  court  order  would  be;  and  it  carries  only  the  costs  which 
such  an  order  would  carry,  that  is,  the  usual  motion  costs.  Pease  v. 
Egan;  3  Dem.  320;  Estate  of  Stokes,  1  Dem.  260. 

It  is  unnecessary  to  discuss  in  detail  the  rules  appUcabl?  to  thgi  enforce- 
ment of  orders  as  the  general  principles  above  laid  down,  as  to  a  reason- 
able exercise  of  discretion  a,nd  a  substantial  comphance  with  the  Code  ap- 
ply to  orders  as  well  as  decreeSi  Where  a  party,  however,  is  sought  to  be 
pimished  for  contempt  for  disobedience  to  an  order,  it  must  clearly  appear 
that  the  act'  which  he  has  refused  to  do,  was  distinctly  required  to  be  done 
by  the  order;  thus,  where  a  reference  was  ordered  of  the  final  accoilnt  of 
certaimtestamentary  trustees,  and  the  referee  directed  to  hear  and  deter- 
mine all  issues  raised  by  the  objections  to  the  accoimt;  and  the  said  trustees 
declined  to  answer  certain  inquiries  put  by  the  contestant's  counsel  al- 
though directed  so  to  do  by  the  referee.  Surrogate  Rollins  held  that  it  was 
material,  upon  proceedings  to  punish  them  for  contempt  for  such  refusal; 
to  inquire  whether  the  questions  they  had  declined  to  answer  were  material 
or  in  aay  wise  involved  in  the  issues  raised  by  the  objections  which  had 
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been  filed,  and  if  it  appeared  that  they  were  not  so  material  or  relevant, 
the  motion  to  punish  for  contempt  would  be  denied.  Robert  v.  Morgan, 
4  Dem.  148,  152. 

Where  an  order  directed  an  executor  to  file  an  account,  and  he  filed  a 
printed  blank  with  the  word  "nothing"  written  in  on  each  schedule,  held, 
a  contempt,  and  punishable.    Matter  of  People's  Trust  Co.,  37  Misc.  239. 

§  227.  Power  to  open  decree.— Section  2490,  subd.  6,  confers  the  au- 
thority now  had  by  Surrogate's  Court  to  open,  vacate,  modify  or  set  aside 
decrees  or  orders,  or  to  enter  them  nunc  pro  tunc.  This  subdivision  is  as 
follows:  ^ 

A  surrogate,  in  court  or  out  of  court,  as  the  case  requires,  has  power.  .  .  . 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a  former  time,  a  decree 
or  order  of  his  court;  or  to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  dis- 
covered evidence,  clerical  error,  or  other  sufficient  cause.  The  powers  conferred 
by  this  subdivision,  must  be  exercised  only  in  a  like  case  and  in  the  same  manner 
as  a  court  of  record  and  of  general  jurisdiction  exercises  the  same  powers. 

And,  in  §  2763  it  is  prescribed: 

Upon  an  appeal  from  a  determination  of  the  surrogate,  made  upon  an  application 
pursuant  to  subdivision  6  of  §  2490,  the  appellate  court  has  the  same  power  as  the 
surrogate;  and  his  determination  must  be  reviewed,  as  if  an  original  application 
were  made  to  that  court. 

It  is  to  be  observed  in  the  first  place  that  error  of  substance  or  of  law 
must  be  corrected  on  appeal.  Matter  of  Tilden,  98  N.  Y.  434;  Matter  of 
Hawley,  100  N.  Y.  206;  Matter  of  Seaman,  63  App.  Div.  49,  53,  and  cases 
cited;  Matter  of  Schlosser,  63  Misc.  163.  Hence  §  2490  does  not  cover  an 
attempt  to  attack  the  probate  of  a  will,  two  years  old,  and  otherwise  un- 
attacked.  Matter  of  Gaffney,  116  App.  Div.  683.  But  see  Matter  of  Wohlge- 
muth, 110  App.  Div.  645.  That  is,  judicial  error  is  remediable  by  appeal 
only,  clerical  error  by  opening.  Matter  of  Peck,  131  App.  Div.  81,  and 
cases  cited;  Matter  of  Schlosser,  63  Misc.  163. 

Where  a  decree  has  been  made  final  upon  appeal  it  is  held  the  Surrogate 
cannot  then  open  it.  Matter  of  Westerfield^  61  App.  Div.  413;  Hood  v. 
Hood,  5  Dem.  50,  see  opinion. 

The  Surrogate's  discretion  is  appealed  to  by  a- motion  to  open  his  decree, 
and  he  may  properly  refuse  to  open  on  motion  of  one  who  was  not  a  party 
to  the  proceeding  where  it  appears  he  could  readily  have  intervened.  Mat- 
ter of  Tilden,  56  App.  Div.  277.  If  he  denies  such  an  application  his  order 
is  appealable  to  appellate  division.  Ibid,  (as  a  semble).  See  Matter  of 
Gall,  182  N.  Y.  270,  where  a  creditor  not  a  party  came  ia  after  8  years, 
and  moved  to  open  an  accounting  decree. 

The  opening  of  a  Surrogate's  decree,  formally  and  lawfully  made^  re- 
quires the  exercise  of  the  soundest  discretion.  See  opinion  ia  Decker  v. 
Elwood,  3  Sup.  Ct.  (T.  &  C.)  48;  Matter  of  Gaffney,  116  App.  Div.  583, 
aff'd  189  N.  Y.  503;  Matter  of  Lowry,  89  App.  Div.  226;  Matter  of  Filley, 
47  St.  Rep.  428;  Story  v.  Dayton,  22  Hun,  450.  ••-.     ., 

This  power  of  the  Surrogate  is  very  broad  and  general.    The  court  of 
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appeals  has  held  (Matter  of  Regan,  167  N.  Y.  33S,  343),  "The  Surrogate's 
Court  has  power,  independently  of  any  statute,  to  exercise  control  over 
its  own  records,  and  to  vacate  its  own  decrees  for  mistake,  fraud,  or  clerical 
error,"  citing  Matter  of  Henderson,  157  N.  Y.  423;  Hyland  v.  Baxter,  98 
N.  Y.  610;  Sipperley  v.  Baucus,  24  N.  Y.  46;  Heermans  v.  Hill,  2  Hun,  409; 
Code,  §§  1269,  and  former  2481;  Matier  of  Flynn,  136  N.  Y.  287.  He 
may  exercise  this  power  in  aid  of  one  in  default  if  the  default  be  excus- 
able.   Matter  of  Doig,  125  App.  Div.  746. 

The  Surrogate  thus  has  the  power  of  a  court  of  general  jurisdiction  to 
vacate  his  decrees  and  may  grant  relief  as  in  the  supreme  court  "upon  the 
application  of  anyone  for  sufficient  reason  in  furtherance  of  justice."  Ladd 
V.  Stevenson,  122  N.  Y.  325;  Matter  of  Salisbury,  24  N.  Y.  St.  Rep.  413. 
Thus,  where  a  creditor  filed  his  claim,  and  thereafter  the  administrator, 
without  notice  to  him,  accounted  and  a  decree  was  made,  it  was  held  the 
creditor  was  not  concluded  thereby  and  could  move  to  reopen  the  decree. 
Matter  of  Gall,  40  App.  Div.  114. 

When  such  decree  is  opened  he  may  establish  any  proper  claim  against 
the  estate,  s.  c,  42  App.  Div.  255,  and  he  need  not  make  the  beneficiaries 
imder  the  decree  parties  to  the  controversy  with  the  administrator,  s.  c, 
47  App.  Div.  490, 

If  distribution  has  been  actually  made  under  the  decree,  the  creditor 
is  not  bound  to  follow  the  distributees,  but  may,  if  he  establishes  his  claim, 
hold  the  administrator  or  his  surety.  Ibid.,  at  p.  494,  citing  Deobold  v. 
Oppermann,  111  N.  Y.  531;  Matter  of  Hodgman,  140  N.  Y.  421;  Matter  of 
Lang,  144  N.  Y.  275. 

§  227a.  How  to  proceed. — In  Matter  of  Smith,  65  Misc.  417,  erro- 
neously reported  as  in  Kings  county,  Thomas,  Surr.,  held :  "  It  has  for  many 
years  been  the  practice  in  this  court  to  initiate  proceedings  in  this  court 
for  the  reopening  or  vacating  of  decrees,  by  order  to  show  cause  or  notice 
of  motion,"  citing  Cluff  v.  Tower,  3  Dem.  253;  Furman  v.  Furman,  153 
N.  Y.  309.    Code  Civ.  Proc,  §§  1282,  1283. 

This  is  undoubtedly  so.  In  the  case  before  him,  however,  the  respondent 
in  the  transfer  tax  proceeding  was  a  non-resident,  never  served  with  process 
of  the  court  at  any  step  of  the  proceeding  and  denying  its  jurisdiction  over 
his  person  and  moving  specially  to  set  aside  the  notice  by  mail  as  void 
to  give  such  jurisdiction.  The  Surrogate  had  power  to  open  on  motion; 
but  of  course  his  decree  subsequently  made  had  and  could  have  no  effectual 
force  on  the  non-resident.  It  was  nugatory,  as  a  decree  directing  him 
to  pay  money.  See  reasoning  in  Woodruff  v.  Clajlin  Co.,  133  App.  Div. 
874,  at  p.  877,  as  to  surety  not  a  party  to  original  accoimting. 

The  Surrogate  is  to  proceed  as  any  other  court  of  record  would.  See 
Matter  of  Henderson,  157  N.  Y.  423,  428.  "Proof  must  be  made,  notice 
given,  and  a  judicial  hearing  of  the  parties  had."  Matter  of  Peck,  131  App. 
Div.  81;  Matter  of  Robertson,  51  App.  Div.  117,  aff'd  165  N.  Y.  675. 

§  228.  Time  within  which  application  may  be  made. — Former  §  2481 
above  quoted,  now  2490,  provides  that  the  powers  conferred  thereby  "must 
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be  exercised  only  in  a  like  case  and  in  the  same  manner  as  a  court  of  record 
and  of  generaljurisdiction  exercises  the  same  powers."  Accordingly,  it  was 
repeatedly  held  that  §§  1282  to  1290  governing  the  supreme  court  in  set- 
ting aside  judgments  for  irregularity  and  limiting  the  time  within  which 
applications  to  that  end  may  be  made  were  applicable  to  and  controlled 
similar  appUcations  in  the  Surrogate's  Court.  See  Corbin  v.  Westcott,  2 
Dem.  559;  Matter  of  Hesdra,  4  Misc.  37.  The  court  of  appeals  in  Matter 
of  Hawley,  100  N.  Y.  206,  expressly  held  that  rehef  from  an  erroneous  or 
irregular  decree,  except  upon  the  ground  of  fraud,  clerical  mistake,  newly 
discovered  evidence  or  other  like  causes,  must  be  appUed  for  within  the 
period  prescribed  by  §  1291  of  the  Code.  And  in  Matter  of  Tilden,  98  N.  Y. 
434,  it  was  held  that  the  causes  for  which  Surrogates'  decrees  may  be  va- 
cated under  §  2490  are  analogous  to  those  enumerated  in  §§  1282  and  1283, 
and  are  governed  by  limitations  imposed  in  §§  1282  and  1290,  except  where 
fraud  and  collusion  are  made  the  ground  of  the  appUcation.  And  so  in 
the  latter  case  the  court  held  that  a  motion  on  behalf  of  one  who  was  a 
minor  when  the  decree  was  entered  must  be  made  within  one  year  after 
attaining  his  majority,  if  the  two-year  limit  had  previously  expired.  See 
also  Clinev.  Sherman,  78  Hun,  298.  But  in  Matter  of  Henderson,  157  N.  Y. 
423,  these  cases  were  qualified  (see  opinion  at  page  429),  and  the  court  held 
that  this  provision  of  §  2490  was  not  intended  to  assimilate)  in  all  respects, 
the  power  of  the  Surrogates'  Courts  over  their  records  to  that  possessed 
by  the  supreme  court;  and  that  §§  1282  and  1290  were  not  applicable  in 
the  way  of  limiting  the  time  within  which  the  Surrogate  may  act;  and  that 
while  the  general  powers  of  the  Surrogates'  Courts  are  wholly  statutory,  it 
certainly  must  possess  such  incidental  powers  as  are  necessary  to  the  proper 
exercise  of  its  expressly  conferred  authority.  But  most  of  the  powers 
mentioned  in  §  2490  were  exercised  by  the  Surrogate  before  the  enactment 
of  the  Code,  and  so  far  the  statute  is  merely  declaratory  of  the  law  as  it 
previously  existed.  The  court  passed  upon  the  contention  that  "since  the 
Surrogate  must  exercise  his  powers  to  open  and  correct  the  record  only 
in  a  like  case  and  in  the  same  manner  as  the  supreme  court,  he  must  neces- 
sarily act  within  the  same  time."  In  overruling  this  contention,  the  court 
observes  at  page  428: 

"The  statute,  in  speaking  of  a  like  case,  means  that  the  party  making 
the  motion  must  show  the  existence  of  the  error  of  mistake  in  the  same 
way  as  if  the  record  was  in  the  other  court,  and,  in  providing  for  the  exercise 
of  the  power  in  the  same  manner,  all  that  is  meant  is  that  the  Surrogate 
shall  proceed  in  the  same  way  to  hear  the  application.  Proof  must  be  made, 
notice  given  and  a  judicial  hearing  of  the  parties  had,  but  there  is  no  more 
limit  as  to  the  time  within  which  the  application  may  be  entertained  since 
the  enactment  of  the  statute  than  there  was  before." 

And  the  court  continues: 

"  There  is  no  force  in  the  suggestion  that  the  Legislature  must  have  in- 
tended to  assimilate,  in  all  respects,  the  power  of  the  Surrogate's  Court 
over  its  own  records  to  that  possessed  by  the  supreme  court.   If  it  did, 
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it  is  quite  sufficient  to  say  that  it  has  not  expressed  such  intention.  But 
there  is  no  reason  to  suppose  that  it  had  any  such  intention  in  mind.  The 
functions  of  the  two  courts  are  so  radically  different  that  the  reason  for 
a  limitation  in  the  one  has  but  little  if  any  application  to  the  other;  Liti- 
gants in  courts  of  common  law  confront  each  other  upon  equal  terms  and 
upon  well-defined  issues.  They  are  represented  by  counsel  who  are  watch- 
ful of  their  interests  and  who  have  every  opportunity  to  know  the  contents 
and  scope  of  every  order  or  judgment  entered  in  the  case.  Under  such 
circumstances,  it  is  reasonable  to  suppose  that  any  error  or  mistake  of  fact 
that  has  crept  into  the  record,  such  as  is  involved  in  the  case  at  bar,  will 
be  detected  within  two  years.  Not  so  with  proceedings  in  probate  courts. 
They  are  quite  informal,  conducted  in  many  cases  without  the  aid  of  coun- 
sel, frequently  ex  parte,  by  the  representatives  of  deceased  persons  under 
such  circumstances  that  a  material  error  may  lurk  in  the  papers  for  many 
years  without  discovery.  A  court  charged  with  such  powers  and  duties 
should  have  ample  authbrity  over  its  own  records  for  the  correction  of 
such  mistakes  as  appear  in  this  case,  and,  until  the  Legislature  shall  limit 
the  power-  by  some  language,  clearer  and  more  explicit  than  it  has,  it  may 
entertain  such  an  application  as  was  made  by  this  executor.  In  re  Flynn, 
136  N.  Y.  287.  I  am  aware  that  what  has  here  been  said  may  seem  to 
be  in  conflict  with  the  decision  in  In  re  Tilden,  98  N.  Y.  434,  and  In  re 
Hawleyj  100  N.  Y.  206,  but  the  conflict,  if  any,  is  with  the  reasoning  and 
not  with  the  decision  in  those  cases.  The  decision  in  both  of  them  was 
doubtless  correct,  whatever  may  be  said  with  respect  to  some  of  the 
reasons  given.       '  ■ 

"In  both  cases  the  ground  for  opening  the  decree  was  not  a  clerical 
error  such  as  is  involved  in  the  case  at  bar,  nor  indeed  any  error  such  as  is 
contemplated  by  former  §  2481  (now  §  2490)  regulating  proceedings  for 
opening  and  correcting  manifest  mistakes,  but  errors  of  substance  made  at 
the  hearing  which  should  have  been  corrected  by  appeal  and  not  by  motion. 
It  was  claimed  that  the  Surrogate  decided  certain  questions  of  fact  or  law 
erroneously,  and  that  the  decree  was  affected  by  such  error  to  the  prejudice 
of  the  party  applying  for  a  rehearing.  The  other  provisions  of  the  Code 
covering  regular  appeals  afforded  the  aggrieved  party  the  true  remedy. 
The  questions;  that  were  involved  and  decided  in- those  cases  are  not  Hke 
the  one  now  before  usl  They  were  not  to  correct  a  record  so  as  to  make 
it  conform  to  what  every  one  intended,  but  to  review  the  decision  upon  the 
merits.  In  other  words>  it  was  an  attempt  to  appeal  by  motion  from  an 
erroneous  decision.  In  the  case  at  bar  the  application  was  to  correct  a 
clerical  error  in  the  record.  It  was  always  a  part  of  the  inherent  power  of 
a  court  to  supervise  its  own  records,  and  we  think  that  this  particular 
power,  at  least,  has  not  been  limited  or  restricted  by  any  statute."  See 
also  Matter  of  Mather,  41  Misc.  414. 

See  also  Matter  .of  Wiltse  and  Fromer,  5  Misc.  105,  where  the  Surrogate's 
power  is  compared  to  that  exercisable  under  §  724  of  the  Code. 

In  Costello  v.  Costello,  152  App.  Div.  280,  it  was  held  equity  should  not 
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intervene  where  relief  was  securable  by  application  to  the  Surrogate  to 
open,  vacate,  or  modify  his  decree. 

§  229.  Same  subject — Where  a  motion  is  made  on  the  ground  of  newly 
discovered  evidence,  the  Surrogate  will  proceed  to  apply  the  same  rules 
that  the  supreme  court  would;  that  is  to  say,  such  a  motion  will  be  granted 
only  where  such  evidence 

(a)  Is  hkely  to  change  the  result, 

(6)  Is  material, 

(c)  Is  not  cumulative, 

(d)  Could  not  have  been  obtained  in  the  original  hearing  by  reasonable 
diligence.  Matter  of  McManus,  35  Misc.  678.  This  was  reversed,  66  App. 
Div.  53,  on  the  ground  that  sufficient  reason  was  not  shown  on  the  record 
why  the  alleged  new  evidence  could  not  have  been  originally  adduced  by 
reasonable  diligence.  In  Matter  of  Banks,  108  App.  Div.  181,  the  rule  is 
stated  thus:  In  order  to  a  new  trial  upon  the  ground  of  newly  discovered 
evidence,  he  must  show  that  the  existence  of  the  alleged  new  evidence  was 
(a)  unknown  to  hitn  at  the  tinae  of  the  trial  and  could  not  have  been  dis- 
covered by  him  in  the  exercise  of  proper  diligence;  or  (6)  that  he  was  misled 
and  induced  to  refrain  from  making  certain  proof  because  of  excusable 
mistake,  or  by  some  act  or  admission  of  his  adversary  on  which  he  had  a 
right  to  rely.    See  also  Afaifer  o/ i2ose,  153  App.  Div.  263. 

§  230.  Same  subject. — The  power  to  amend  a  decree  when  opened  will 
be  exercised  in  respect  of  material  error  or  mistake  due  to  inadvertence 
(see  §  234).  So  in  Campbell  V.  Thatcher,  54  Barb.  382,  a  Surrogate's  power 
to  open  a  decree  settling  an  executor's  account  and  insert  a  credit  of  $500, 
inadvertently  omitted,  was  upheld.  In  Matter  of  Robertson,  51  App.  Div. 
117,  the  power  to  amend  was  upheld  in  inserting  a  provision  as  to  the  pay- 
ment of  a  distributive  share.  See  Matter  of  Hoes,  119  App.  Div.  288. 
Appeal  may  be  taken  from  the  decree  as  amended.  Ibid.  See  also  Matter 
of  Douglas,  52  App.  Div.  303;  Matter  of  White,  52  App.  Div.  225. 

So  in  a  transfer  tax  case  the  proceeding  was  opened  on  motion  of  a 
legatee  who  did  not  receive  the  notice  of  the  hearing  required  by  the  act. 
Matter  of  Daly,  34  Misc.  148, 152,  citing  Matter  of  Flynn,  136  N.  Y.  287,.  291 ; 
Matter  of  Salisbury,  24  N.  Y.  St.  Rep.  413.  And  where  one  of  the  deced- 
ent's debts  was  overlooked  the  Surrogate  opened  and  modified  his  decree 
by  deducting  the  account  and  directing  a  refund  of  the  amount  erro- 
neously assessed  and  paid.    Matter  of  Campbell,  50  Misc.  485. 

But  if  the  tax  is  based  on  an  overvaluation  it  is  an  "error  of  fact  arising 
upon  the  trial"  under  §  1283  and  not  remediable  in  this  way.  Matter  of 
Lowry,  89  App.  Div.  226.  See  Matter  of  Peterson,  68  Misc.  10,  where  ap- 
pUcation  was  based  on  "unsettled  state  of  law"  at  time  the  decree  was 
made. 

§  231.  Same  subject. — The  power  to  open  decrees  given  by  the  present 
Code  merely  gives  Surrogates'-  Com-ts  expressly  a  power  which  they  had 
previously  exercised  as  incidental  to  powers  expressly  conferred  by  statute. 
Mattm-  of  Henderson,  157  N.  Y.  423;  Farmers'  L.  &.  T.  Co.  v.  Hill,  4  Dem. 
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41;  MaMer  of  Clark,  5  Redf.  466.  Thus  in  Pew  v.  Hastings,  1  Barb.  Ch. 
452,  Chancellor  Walworth  held  that  the  power  to  open  a  decree  was  ab- 
solutely essential  to  the  due  administration  of  justice  by  a  Surrogate. 
Similarly  it  was  held,  in  Butler  v.  Emmett,  8  Paige,  12,  21,  that  a  Surro- 
gate had  power  to  enter  an  order  nunc  pro  tunc,  provided  that  at  the  time 
to  which  it  was  made  to  relate  back,  he  would  havq  had  power  to  make  it. 
Similarly  a  Surrogate  was  held  to  have  power  to  vacate  and  set  aside  a 
decree  or  order  which  he  had  no  jurisdiction  to  make.  Vreedenhurg  v. 
Calf,  9  Paige,  128.  So  also  to  modify  a  decree  by  the  correction  of  mis- 
takes and  clerical  errors,  the  result  of  oversight  or  accident,  Sipperly  v. 
Baucus,  24  N.  Y.  46;  Campbell  v.  Thatcher,  54  Barb.  382;  or  to  revoke 
a  decree  for  fraud,  Yale  v.  Baker,  2  Him,  468,  and  see  Strong  v.  Strong, 
3  Redf.  477,  citing  Brick's  Estate,  15  Abb.  Pr.  12. 

§  232.  Same  subject. — From  this  brief  review  of  the  power  possessed 
by  Surrogates  before  former  §  2481  was  enacted,  it  will  be  seen  that  the  Sur- 
rogate's Court  had  prior  power  to  open,  vacate,  modify,  or  set  aside  a  de- 
cree for  fraud,  clerical  error,  or  other  sufficient  cause,  such  as  a  want  of 
jurisdiction  or  an  excusable  default.  Olmstead  v.  Long,  4  Dem.  44,  48; 
Matter  of  Filley,  47  N.  Y.  St.  Rep.  428,  Coffin,  Surr.  It  would  seem,  there- 
fore, from  an  examination  of  §  2490,  that  the  only  really  new  power  con- 
ferred thereby,  is  to  grant  a  new  trial  or  new  hearing  for  newly  discovered 
evidence  which  means  a  retrial  of  the  issues  made  by  the  pleadings.  Matter 
of  Hawley,  100  N.  Y.  206,  aff'g  Estate  of  Singer,  3  Dem.  571;  Matter  of 
Douglas,  52  App.  Div.  303.  But  this  power  to  grant  a  new  trial  or  hearing 
must  be  limited  to  the  cases  specified  in  subd.  6,  which  are  fraud,  clerical 
errors,  or  "other  sufficient  cause";  this  does  not  include  errors  of  law  which 
ought  to  be  reviewed  upon  appeal.  Matter  of  Walrath,  37  Misc.  696;  Matter 
of  Wallace,  28  Misc.  603,  605,  for  .the  Code  has  expressly  regulated  the 
methods  by  which  a  review  of  such  errors  occurring  upon  a  trial  before  a 
Surrogate  can  be  secured,  and  expressly  provided  for  a  loss  of  this  right 
to  review  unless  such  methods  are  regularly  pursued.  This  furnishes  the 
strongest  implication  that  such  errors  are  not  remediable  by  any  other 
proceeding;  certainly  not  under  §  2490  of  the  Code.  Matter  of  Hawley, 
100  N.  Y.  206,  211,  opinion  of  Ruger,  Ch.  J.  Also  Matter  of  Beach,  3  Misc. 
393;  MaMer  of  Carr  v.  Tompkins,  46  N.  Y.  St.  Rep.  585.  The  character 
of  the  amendment  must  be  such  as  could  have  been  inserted  in  the  decree 
when  it  was  made.  So,  when  it  was  sought  to  amend  a  decree  settling  an 
account  by  inserting  allowance  of  payments  made  since  the  accoimt'was 
filed,  the  application  was  denied.    Matter  of  Arkenburgh,  38  App.  Div.  473. 

§  233.  Same  subject. — The  words, "  other  sufficient  cause,"  are  intended 
to  cover  only  those  cases  where  relief  cannot  be  had  by  appeal  or  motion  to 
set  aside  the  decree.  Matter  of  Tilden,  98  N.  Y.  434;  MaMer  of  Smile',  72 
Hun,  594;  MaMer  of  Humfreville,  8  App.  Div.  312;  Singer  v.  Hawley,  3  Dem. 
571.  And  so  where  a  Surrogate  refused  to  remove  an  executor  andj)ro- 
ceeded  with  the  judicial  settlement  of  his  account  and  allowed  him  commis- 
sions, and,  in  the  meantime,  an  appeal  from  the  order  refusing  to  remove 
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the  executor  had  been  had  and  his  decision  reversed,  it  was  held,  that  the 
remedy  was  not  by  motion  to  vacate  his  decree  settling  the  executor's 
account,  but  by  appeal  from  said  decree.  Matter  of  HumfreviUe,  supra. 
In  the  headnote  it  is  stated:  "Even  were  the  power  of  the  Surrogate  under 
former  §  2481  of  the  Code  of  Civil  Procedure  analogous  to  that  of  a  court 
of  record  vmder  §  1283  of  the  Code  of  Civil  Procedure  permitting  the  court 
to  vacate,  or  modify  in  the  case  of  "error  in  fact  not  arising  upon  the  trial," 
it  would  not  cover  the  case,  as  here,  the  error  in  question  did  arise  upon 
the  trial  on  which  the  Surrogate  must  have  decided  that  the  executor  had 
not  been  guilty  of  any  misconduct  forfeiting  his  commissions."  It  may 
be  stated  as  the  general  rule  that  the  power  of  a  Surrogate  to  open  his 
decree  on  the  ground  of  clear  mistake,  accident,  or  fraud  is  undoubted. 
But  the  power  should  be  cautiously  exercised  and  it  should  never  be  iised 
for  the  mere  purpose  of  enabling  the  Surrogate  to  review  his  own  decision. 
The  only  appropriate  method  of  review  is  by  appeal.  Story  v.  Dayton, 
22  Hun,  450. 

Where  citation  was  served  on  incompetent  only,  and  not  on  "next 
friend,"  held  "sufficient  cause."    Matter  of  Donlon,  66  Hun,  199. 

See  Matter  of  Peterson,  68  Misc.  10,  as  to  imcertainty  of  law  as  to  effect 
on  debts  of  a  discharge  in  bankruptcy  as  a  "sufficient  cause." 

§  234.  Cases  where  the  power  has  been  upheld. — The  courts  have  up- 
held the  power  of  the  Surrogate  to  open,  vacate,  etc.,  decrees  in  such  cases 
as  the  following: 

Where  time  to  appeal  has  expired.    Morgan  v.  Comey  49  App.  Div.  612. 

Where  a  party  though  served  with  citation  was  sick  at  the  time  of  the 
hearing,  and  probably  had  no  knowledge  thereof.  Matter  of  Traver,  9 
Misc.  621. 

Where  a  Surrogate  failed  to  file  findings  of  fact  and  conclusions  of  law. 
Matter  of  Hesdra,  4  Misc.  37. 

Where  the  accoimting  executor  appears  to  have  been  guilty  of  fraud. 
Matter  ofFlynn,  20  N.  Y.  Supp.  919,  aff'd  136  N.  Y.  287. 

Where  the  law  under  which  he  acted  is  later  held  to  be  unconstitutional, 
as  in  transfer  tax  cases.    Matter  of  Scrimgeour,  80  App.  Div.  388. 

Where  an  heir-at-law  was  not  brought  before  the  court  by  a  proper  serv- 
ice of  citation,  and  was  not  a  party  to  the  probate  proceedings.  Matter 
of  Harlow,  73  Hun,  433;  Matter  of  Odell,  1  Misc.  390;  Bailey  v.  Stewart,  2 
Redf.  212;  Bailey  v.  Hilton,  14  Hun,  3;  Matter  of  Lyon's  Will,  26  N.  Y. 
Supp.  469. 

So  a  decree  settling  a  judicial  account  may  be  opened  on  application  of 
a  party  interested  who  had  no  notice  of  the  accounting.  Wells  v.  Wallace, 
2  E,edf.  58;  Matter  of  Gall,  182  N.  Y.  270  (opinion  of  Werner,  J.). 

Where  matters  in  the  nature  of  fraud  have  actually  misled  or  prejudiced 
parties  to  the  proceeding,  although  they  may  not  actually  amount  to 
legal  fraud.    Matter  of  Hodgman,  82  Hun,  419. 

Where  the  name  of  a  distributee  has  been  unintentionally  omitted  in. 
a  decree  for  distribution,  the  decree  may  not  be  vacated,  but  may  be 
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amended  in  that  respect  so  as  to  include  the  omitted  name.    Matter  of 
Grant,  16  N.  Y.  Supp.  716. 

But  decrees  settling  accounts  are  to  be  opened  with  great  care,  since 
payments  may  have  been  made,  and  readjustments  most  difficult.  Matter 
o/OWeii,  46  Hun,  500. 

Where  citation  was  properly  served  but  the  person  served  was  non 
compos,  and  was  not  represented  on  the  proceeding  by  any  next  friend  or 
representative.    Matter  of  Donlon,  66  Hun,  199. 

It  is  also  within  the  discretion  of  the  Surrogate  to  open  proceedings 
and  admit  claimants  to  a  hearing  who  have  not  presented  their  claims 
until  after  the  Surrogate  has  announced  the  principle  of  his  decision;  that 
is  to  say,  if  a  Surrogate  decides  that  persons  belonging  to  a  certain  class 
are  entitled  to  distribution,  persons  claiming  to  belong  to  that  class  should 
be  admitted  to  the  proceeding  upon  equitable  terms,  and  the  proceeding 
should  be  opened  for  the  purpose  and  the  parties  heard.  Matter  of  Pierson, 
19  App.  Div.  478,  489. 

The  mere  fact  that  the  decree  was  made  by  the  predecessor  of  the  Surro- 
gate to  whom  the  application  to  open  it  is  made,  is  quite  immaterial. 
Matter  of  Smith,  89  Hun,  606;  Cohen's  Estate,  58  How.  Pr.  496;  Matter  of 
Carey,  24  App.  Div.  531. 

He  has  power  to  open  or  modify  such  a  decree  equally  with  one  made  by 
himself.  E.  g.,  on  ground  former  Surrogate  was  disqualified.  Matter  of 
Hancock,  91  N.  Y.  284. 

So  where  an  executor  had  been  credited  with  the  full  amount  of  a  note 
claimed  to  have  been  paid  by  him,  and  it  subsequently  appeared  that 
he  had  settled  the  debt  for  less  than  the  face  of  the  note,  the  decree  settling 
the  account  was  opened,  and  a  rehearing  granted.  Matter  of  Beach,  3 
Misc.  393.  .' 

So  where  an  executor  has  charged  himself  with  property  of  the  testator, 
which  it  .subsequently  appears  had  been  sold  before  the  testator's  death, 
and  suit  was  brought  on  such  bill  of  sale  against  the  estate  after  a  decree 
had  been  made  settling  the  executor's  account,  held  that  it  was  a  proper 
case  for  opening  the  decree  under  subd.  6  of  former  §  2481.  Matter  of 
McGorray;  20  N.  Y.  Supp.  366. 

So,  where  it  appeared  that  an  heir  had  been  forcibly  detained,  and  so 
prevented  from  appearing  in  probate  proceeding,  a  decree  adinitting  the 
will  to  probate  should  be  opened,  and  such  heir  allowed  to  contest.  Hoyt 
V.  Hoyt,  112  N.  Y.  493. 

It  has  even  been  held  that  a  decree  admitting  a  will  to  probate  may  be 
opened  for  the  purpose  of  allowing  a  former  contestant  to  obtain  a  con- 
struction of  one  of  the  provisions  of  the  will.  Matter  of  Keeler,  5  Dem.  218, 
RoUins,  Surr. 

So  a  Surrogate  may  vacate  a  decree  which  he  signed  through  fraud  or 
by  reason  of  a  mistaken  supposition  of  ju'risdiction  on  his  part,  or  of  death 
or  intestacy  on  the  part  of  the  alleged  decedent.  Dobke  v.  McClarahj  41 
Barb.  491;  Brick's  Estate,  15  Abb.  12;  Matter  of  Patterson,  79  Hun,  371. 
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So,  where  decree  contained  an  untrue  statement,  regardless  of  whether 
it  was  made  intentionally  or  not.    Matter  of  Henry,  78  Misc.  319. 

See  as  to  application  by  attorney  general,  for  unknown  next  of  kin, 
of  a  hermit,  to  set  aside  excessive  allowances  to  undertaker,  physician,  and 
for  counsel  fees.  Matter  of  M alone,  150  App.  Div.  31. 

So  where  an  order  for  the  payment  of  money  is  vacated  after  the  pay- 
ments therein  directed  to  be  made  have  been  made,  the  Surrogate  has 
power  to  direct  the  repayment  of  said  moneys  by  the  recipients.  Matter 
of  Gillman,  7  St.  Rep.  321.  See  Ashley  v.  Lamb,  50  Him,  568;  Matter  of 
Fuller,  86  Hun,  47. 

So  where  it  is  brought  to  the  attention  of  a  Surrogate  that  the  court  of 
appeals  has  -sustained  the  validity  of  a  codicil  to  a  will,  which  codicil  re- 
moves an  executor,  to  whom,  upon  probate  of  the  will,  he  has  issued  letters 
testamentary,  the  Surrogate  may  revoke  such  letters.  Estate  of  Wood, 
29  St.  Rep.  298. 

See  Matter  of  Moore,  72  Misc.  644  (county  judge  vacating  order  of  adop- 
tion). 

See  Matter  of  Wood,  70  App.  Div.  321,  where  decree  affected  title  to  real 
estate. 

Where  a  decree  was  recorded  without  authority,  application  may  be 
made  to  expunge  the  record.    See  Matter  of  Armstrong,  72  App.  Div.  286. 

§  235.  When  power  will  be  denied. — However,  granting  or  refusing  an 
application  to  open  a  decree  is  a  matter  of  discretion  with  the  Surrogate. 
Boughton  v.  Flint,  74  N.  Y.  476. 

And  while  under  §  2490  his  determination  may  be  reviewed  by  the 
appellate  division,  Matter  of  Tilden,  56  App.  Div.  277,  the.  exercise  of 
his  discretion  is  not  reviewable  in  the  court  of  appeals.  Boughton  v. 
Flint,  supra.  If  the  appellate  division  hold  his  discretion  to  have  been 
wrongly  exercised  it  can  itself  make  the  appropriate  order.  Matter  of  Hoes, 
119  App.  Div.  288.    (But  read  dissenting  opinion.) 

A  decree  will  not  be  opened  except  on  apphcation  of  a  party  entitled 
thereto.  So  a  creditor  cannot  move  to  vacate  a  decree  admitting  to  pro- 
bate as  he  is  not  a  proper  party  to  the  probate  proceedings.  Heilman  v. 
Jmes,  5  Redf .  398. 

Nor  of  course  will  it  be  opened  where  the  party  appl3dng  is  guilty 
of  laches.  Matter  of  Kranz,  41  Hun,  463;  Matter  of  Becker,  28  Hun,  207; 
Matter  of  Deyo,  36  Hun,  512,  aff'd  102  N.  Y.  724.  Matter  of  Bodine,  119 
App.  Div.  493,  holding  that  "other  sufficient  cause"  means  a  cause  "ejus- 
dem  generis."  Nor  wiU  it  be  opened  to  correct  an  immaterial  or  inconse- 
quential error  or  mistake.  Matter  of  Deyo,  102  N.  Y.  724,  amount  involved, 
$280.02.  Nor  unless  the  errors  suggested  are  distinctly  and  conclusively 
alleged.  Yale  v.-  Baker,  2  Hun,  468;  Matter  of  Deyo,  supra.  Nor  on  the 
ground  of  a  mere  mistake  in  law.  Matter  of  Tilden.,  5  Dem.  230;  Matt/sr 
of  Carr,  19  N.  Y.  Supp.  647;  Brick's  Estate,  15  Abb.  Pr.  12;  Matter  of 
Beach,  3  Misc.  393;  Matter  of  Monteith,  27  Misc.  163;  Matter  of  Mount,  27 
Misc.  411.    Adecree  was  opened  on  motion  of  a  judgment  creditor.    Subse- 
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quently  his  judgment  was  reversed.  The  order  opening  the  decree  was 
thereupon  vacated  on  the  ground  that  he  was  then  merely  a  creditor  hav- 
ing a  disputed  claim,  but  without  prejudice  to  his  applying  again  if  he 
got  a  new  judgment  on  the  new  trial.  Matter  of  O'Brien,  33  Misc.  17.  See 
again  Matter  of  Peck,  131  App.  Div.  81,  and  cases  cited. 

In  Matter  of  Wickvfire,  80  Misc.  137,  the  Surrogate  refused  to  open  a 
probate  decree  oij  the  mere  ground  that  one  of  the  witnesses  on  testamen- 
tary capacity  proved  to  be  a  legatee  under  the  will.  See  also  Matter  of 
Lord,  90  Misc.  222. 

Nor  has  he  power  to  open  a  decree,  which  has  been  affirmed  on  appeal 
and  remitted  for  further  proceedings,  on  the  ground  of  an  alleged  error  at 
law.    Reedv.  Reed,  52 'N.Y.  651. 

Nor  where  it  appears  that  all  the  parties  were  represented  upon  the  pro- 
ceeding will  it  be  l-eopened  for  an  error  in  law.  Brick's  Estate,  supra; 
Matter  of  Underhill,  117  N.  Y.  471,  479. 

Nor  should  a  decree  of  a  Surrogate's  Court  be  set  aside  for  fraud  imless 
the  fraud  is  clearly  estabUshed.    Matter  of  Salisbury,  6  N.  Y.  Supp.  932. 

Nor  imless  the  facts  are  such  as  would  be  sufficient  to  justify  the  su- 
preme court  in  setting  aside  a  judgment  of  its  own.  Matter  of  Richardson, 
81  Hun,  425. 

Nor  where  the  petitioner  has  been  guilty  of  laches.  Matter  of  Salisbury, 
supra;  Ricard  v.  Lay  tin,  2  Dem.  587;  Story  v.  Dayton,  22  Hxm,  450;  Matter 
of  Cook,  22  N.  Y.  Supp.  969;  Matter  of  Gaffney,  116  App.  Div.  583,  aff'd 
189  N.  Y.  503. 

Nor  has  the  Surrogate  right  to  open  a  decree  merely  on  the  ground  that 
it  was  not  made  in  conformity  with  the  imderstanding  of  th^  parties  by  • 
reason  of  an  attorney's  inadvertence.    Matter  of  Soule,  72  Hun,  594. 

Nor  has  he  power  to  open  or  vacate  a  decree  judicially  settling  the  ac- 
counts of  an  executor  or  administrator,  merely  becjAise  an  allowance  of  com- 
mission to  such  executor  or  administrator  was  inadvertently  omitted,  imless 
sufficient  cause  is  shown  for  such  omission.    Matter  of  O'Neil,  46  Hun,  500. 

Nor  will  a  decree  be  opened  merely  because  it  was  entered  while  an 
infant  party  was  unrepresented  by  guardian;  the  Surrogate  should  be 
satisfied  that  the  opening  of  such  decree  would  be  advantageous  to  the 
infant  interested;  and  if  the  decree  as  entered  sufficiently  covers  the  in- 
terest of  the  infant,  the  omission  will  be  deemed  a  mere  irregularity  and 
the  decree  allowed  to  stand.    Benedict  v.  Cooper,  3  Dem.  362. 

It  is  competent  in  such  a  case  for  the  Surrogate  to  order  a  reference  to 
determine  whether  or  not  it  will  be  advantageous  for  the  infant  to  set 
aside  the  proceedings,    s.  c,  RolUns,  Surr. 

Where  it  develops  that,  on  accounting,  certain  assets  were  not  included, 
the  Surrogate  may  either  open  the  decree,  or  direct  a  further  accounting. 
Matter  ofHeaney,  125  App.  Div.  619;  Matter  of  Hood,  90  N.  Y.  512. 

§  236.  Making  orders  or  decrees  nunc  pro  tunc. — Where,  owing  to 
some  act  or  omission  of  the  court,  the  making  of  an  order  or  even  the  entry 
of  a  decree  has  been  omitted,  to  the  making  or  entry  of  which  a  party  was 
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entitled  at  a  given  time  or  stage  in  the  proceedings,  the  Surrogate's  Court 
has  power  to  make  the  order  or  enter  the  decree  as  of  such  former  time, 
that  is,  nunc  pro  tunc,  upon  the  facts  being  properly  presented  to  the  atten- 
tion of  the  court.  But  there  are  well-known  limitations  upon  the  authority 
of  the  court  to  enter  a  decree  nunc  'pro  tunc.  So,  where  a  party  had  filed 
proofs  of  a  will,  thinking  there  would  be  no  contest  and  that  a  decree  would 
be  entered  as  of  course,  persuaded  the  clerk  to  issue  letters  of  administra- 
tion with  the  will  annexed  without  waiting  for  the  formal  entry  of  the 
decree;  and  the  administrator  proceeded  to  administer  the  estate  with- 
out knowing  that  subsequent  notice  of  an  intention  to  contest  the  validity 
of  the  will  was  filed  in  the  Surrogate's  office  and  a  memorandum  of  that 
fact  was  made  upon  the  papers,  and  the  decree  accordingly  withheld, 
Surrogate  Rollins,  Stapler  v.  Hoffman,  1  Dem.  63,  held,  upon  an  applica- 
tion for  the  entry  of  the  decree  nunc  pro  tunc,  that  the  party  must  not 
only  show  that  he  was  absolutely  entitled  to  the  decree  at  the  earlier  date, 
but  that  the  delay  in  entering  it  had  not  been  due  to  his  own  negligence, 
carelessness,  or  misapprehension,  but  to  some  act  or  omission  of  the  court. 
See  cases  cited.  In  this  case  Surrogate  Rollins  defined  as  the  proper  prac- 
tice that  the  proofs  should  be  presented  de  novo  and  a  probate  of  the  in- 
strument sought. 

Where  a  Surrogate  intended  to  refer  an  account  for  hearing  and  deter- 
mination, but  the  order  entered  merely  directed  the  referee  to  hear  and  re- 
port, he  may  amend  the  order  nunc  pro  tunc.    Matter  of  May,  53  Hun,  127. 

So  also  where  an  'order  entered  omits  a  recital  of  the  papers  on  which 
it  was  granted,  it  may  be  amended  nunc  pro  tunc.  Matter  of  Post,  38  N.  Y. 
St.  Rep.  1. 

§  237.  Opening  probate  decree,  after  birth  of  posthumous  child. — 
Where  probate  has  been  had,  and,  after  entry  of  the  decree,  a  child  of 
testator'is  born,  the  Surrogate  has  power  to  reopen  the  proceeding,  and 
to  direct  citation  to  issue  and  be  served,  and  to  appoint  a  special  guardian 
so  that  the  decree  may  be  conclusive  upon  the  child  as  a  probate  decree, 
in  respect  to  factum  of  the  will. 

This  is  upon  the  theory  that,  after  conception,  the  imborn  child,  if  sub- 
sequently born  aUve,  and  if  "capable  of  living"  when  the  decree  was  first 
made,  is  considered  as  in  esse,  ab  instante  conceptionis.  See  Home  v.  Van 
Schaick,  3  Barb.  Ch.  488. 

Its  rights  to  share  in  the  estate  will  not  be  affected,  changed,  or  lessened 
by  such  citation.  But,  if  living,  it  was  a  necessary  party.  It  could  not  be 
personally  served,  nor  could  publication  of  the  citation  be  had.  Upon  its 
coming  to  the  birth,  the  fact  may  be  presented  on  petition,  to  the  Surro- 
gate, and  the  action  above  indicated  thereupon  taken.  See  elsewhere,  dis- 
cussion of  rights  of  after-born  child. 

See  decree  and  underlying  papers,  filed  September  10,  1912,  in  New 
York  Surrogate's  office  in  Matter  of  Will  of  John  Jacob  Astor. 

In  this  matter,  the  proceeding  was  opened  specially  only,  and  no  prior 
party  was  allowed  to  raise  anew  any  question  as  to  validity  oi  factum  of  will. 


CHAPl^R  V 

APPEALS  -FROM   DECREES   AND   ORDERS 

§  238.  Appeals,  effect  on  enforceability  of  decree  appealed  from. — The 
act  of  1914  treats  of  decrees  in  title  2,  art.  2,  and  of  appeals  from  decrees 
in  title  5,  art.  3,  some  200  sections  apart. 

Logical  treatment  seems  to  require  that  we  discuss  appeals,  directly 
after  the  subject  of  the  orders  or  decrees  to  be  appealed  from. 

Section  2557  forms  a  link  between  the  two  topics.  From  certain  decrees 
or  orders  it  might  be  nugatory  to  appeal  if  the  operation  thereof  could  not 
be  suspended  pending  the  appeal.  With  well-defined  exceptions,  however, 
the  Code  provides'  that  a  "perfected  appeal"  has  that  effect,  and  in  certain 
specific  cases  an  undertaking  is  provided  for  to  accomplish  the  same  result. 

§  2557.     When  execution  of  decree  or  order  is  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment 

Of  an  executor,  administrator,  testamentary  trustee,  guardian,  or  other  person 
appointed  by  the  surrogate's  court; 

Or  an  attorney  or  counsel  employed  therein, 

For  disobedience  to  a  direction  of  the  surrogate's  court,  or  for  neglect  of  duty; 

Or  directing  the  commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to 
testify  when  required  according  to  law; 

Does  not  stay  the  execution  of  the  decree  or  order  appealed  from  unless  the 
appellant  gives  the  undertaking  required  by  section  2761  of  this  chapter. 

An  appea,l  from  a  decree  of  a  sin-rogate, 

Admitting  a  will  to  probate,  , 

Or  granting  letters  testamentary, 

Or  letters  of  administration, 

Or  from  an  order  or  judgment  of  the  appellate  division  of  the  supreme  court 
affirming  a  decree  of  the  surrogate  admitting  a  will  to  probate,  or  granting  letters 
testamentary  or  letters  of  administration, 

Does  not  stay  the  issuing  of  letters  where,  in  the  opinion  of  the  surrogate  mani- 
fested by  an  order,  the  preservation  of  the  estate  requires  that  the  letters  should 
issue.    (See  also  §  2560.) 

An  appeal  from  a  decree 

Revoking  letters  testamentary,  letters  of  administration,  or  letters  of  guardian- 
ship; 

Or  from  a  decree  or  an  order,  suspending  an  executor,  administrator,  or  guardian, 
or  removing  or  suspending  a  testamentary  trustee; 

Or  appointing  a  temporary  administrator,  or  an  appraiser  of  personal  property 

Does  not  stay  the  execution  of  the  decree  or  order  appealed  from. 

Except  as  otherwise  expressly  prescribed  in  this  chapter  a  perfected  appeal  has 
the  effect,, as  a.stay  of  the  proceedings  to  enforce  the  decree  or  order  appealed  from, 
prescribed  in  section  1310  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

Parts  of  former  §§  2579,  2582,  2583,  2584  of  this  Code,  combined.  See  2  R.  S. 
610,  611  (Part  3,  c.  9,  tit.  3),  §§  110-116. 

256  §  238 
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The  article  on  appeals  has  been  substantially  changed.  Former  §§  2569 
and  2571  have  been  repealed.  The  first  dealt  with  appeals  by  persons  not 
parties,  now  covered  by  making  §  1296  applicable;  and  the  second  with  the 
review  of  intermediate  orders,  now  covered  by  making  §  1301  applicable. 

,  §  239.  The  right  of  appeal. — -The  right  to  secure  a  review  of  a  Surro- 
gate's decree,  or  of  an  order  affecting  a  substantial  right  is  given  by  §  2754. 

§  2754.    Appeal;  when  and  to  what  court  it  may  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may  be  taken  from  a 
decree  of  a  surrogate's  court,  or  from  an  order  affecting  a  substantial  right,  made 
by  a  surrogate,  or  by  a  surrogate's  court  in  a  special  proceeding,  by  any  party 
aggrieved  thereby,  except  where  the  decree  or  order  was  rendered  or  made  upon 
his  default  in  appearing. 

Former  §§  2568,  2570  of  this  Code.  Prom  2  R.  S.  609  (Part  3,  c.  9,  tit.  3),  §  104; 
Id.,  711,  §  118;  Id.,  62,  §  35;  L.  1895,  c.  946. 

It  is  given  to  "any  party  aggrieved  thereby"  unless  he  were  in  default, 
and  so  presumably  consenting  thereto.  Delmar  v.  Delmar,  65  App.  Div. 
582.  It  relates  to  final  determinations  or  "decrees"  and  to  "orders  affect- 
ing a  substantial  right."    This  does  not  change  the  former  rule. 

In  the  section  making  applicable  certain  sections  of  Chapter  XII,  three 
new  sections  are  made  to  operate  in  appeals  from  Surrogates'  Courts.  The 
sectioH'  now  reads ; 

§  2768.     Certain  provisions  of  chapter  twelve  made  applicable. 

The  provisions  of  the  following  sections  of  this  act,  to  wit:  sections  1295  to  1299, 
both  inclusive,  and  1301  to  1303,  and  1305  to  1309,  both  inclusive,  apply  to  an 
appeal  taken  as  prescribed  in  this  article,  and  for  the  purposes  of  such  application 
the  word  "judgment"  shall  mean  a  decree. 

Former  §  2575  of  this  Code. 

That  is  §§1296  (in  lieu  of  former  2569  repealed)  1301  (in  lieu  of  former 
2571  repealed)  and  1302  now  apply,  in  addition  to  those  enumerated  in 
fornaer  2575.  Section  1300  is  not  made  applicable,  but  is  so  by  its  very 
terms. 

.  These  sections  made  so  applicable  are  purely  formal.  Section  1295 
refers  to  the  designation  of  parties  to  an  appeal  as  appellants  and  respond- 
ents, and  the  change  of  the  title  of  the  cause  by  substituting  the  name  of 
the  appellate  court.  iSection  1296  provides  for  an  appeal  by  one  entitled 
to  become  a  party.  Section  1297  provides  for  an  appeal  when  an  adverse 
party  has  died,  by  substituting  the  heir,  devisee,  executor,  or  adminis-, 
tratorof  the  deceased  party  as  the  case  requires.  Sections  1298  and  1299 
cover  cages  where  party  dies  pending  appeal.  Section  1301  relates  to 
specifying  interlocutory  or  intermediate  orders  to  be  reviewed.    Section 

1302  covers  cases  where  party  or  his  attorney  cannot  be  found.    Section 

1303  covers  the  remedying  of  defects  in  proceedings  on  appeal.  Sections 
1305  to  1309,  both  .inelusive'  (g.  v.),  provide  for  the  waiver  of  security;  for 
the  making  of  a  deposit  in  lieu  of  undertaking,  on  appeal;  for  the  filing 
of  the  undertaking;. and  for  the  giving  of  a  new  undertaking  when  the 
sureties  become  insolvent,  and  finally  as  to  when  an  action  may  not  be 
brought  upon  the  tmdertaking  on  appeal.    It  is  unnecessary  to  quote  these 


258  surrogates'  courts  §  240 

sections  in  full  further  than  to  say,  except  as  they  are  expressly  made  ap- 
pUcable  by  reference,  appeals  from  orders  or  decrees  of  the  Surrogate 
are  provided  for  by  art.  5  of  title  5  of  chap.  18. 

§  240.  Party  "  aggrieved." — The  distinction  was  formerly  emphasized 
between  a  party  aggrieved  and  one  who  would  have  been  aggrieved  if  he 
had  been  a  party,  and  who  came  within  the  scope  of  former  §  2569.  It 
included  a  person  who  acquired  an  interest  or  right  which  would  have  en- 
titled him  to  be  heard  if  it  had  been  previously  acquired.  But  now  §  1296 
appUes  (and  former  2569  is  repealed)  and  provides: 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law  to  be  substitiUed  in 
place  of  a  party; 

Or  who  has  acquired,  since  the  making  of  the  order,  or  .  .  .  the  decree  .  .  . 
appealed  from,  an  interest  .  .  .  may  also  appeal  .  .  . 

But  his  appeal  can  not  be  heard  until  he  has  been  substituted  .  .  . 

This  restricts  the  situation,  for  formerly  one  who  was  not  a  necessary 
party,  not  an  actual  party,  but  who  could  have  intervened  below,  being 
a  proper  party,  could  also  appeal,  by  filing  a  verified  statement  of  his 
interest  ad  litem.  See  Matter  of  Sullivan,  84  App.  Div.  51.  This  case  is 
no  longer  controlling.  For  the  present  class  of  "aggrieved"  appellants  is 
thus  limited  to  a  party  or  his  "successors  or  assigns,"  if  we  may  use  the 
term,  in  interest. 

The  section  thus  contemplates  by  the  word  party,  one  who  is  a  party  at 
the  time  the  appeal  is  intended  to  be  taken;  consequently,  where  a  person 
has  had  the  status  of  a  party  to  a  proceeding,  and  the  interest  by  reason  of 
which  he  became  a  party  has  ceased,  his  right  to  appeal  also  ceases.  Reid 
V.  Vanderheyden,  5  Cow.  719.  This  was  a  case  where  the  party  appealing 
was  at  the  commencement  of  the  proceedings  in  the  Surrogate's  Court  a 
distributee,  but  this  interest  was  defeated  by  the  birth  of  a  posthumous 
child  just  before  the  decree  of  the  Surrogate  was  pronounced;  this  divested 
his  rights  as  distributee  and  was  held  to  have  taken  away  all  possibility 
of  interest  on  his  part  and  when  his  interest  ceased,  his  right  further  to 
litigate  ceased  with  it.  All  power  of  appeal  was  therefore  gone.  A  mere 
interest  in  the  costs,  it  was  also  held,  gave  no  right  to  appeal  in  respect 
of  any  other  matter.  See  Cox  v.  Schermerhorn,  12  Hun,  411.  So  it  has 
been  held  that  where  an  executor  had  not  paid  a  claim  or  become  per- 
sonally Uable  to  pay  it,  and  the  Surrogate  refused  to  allow  said  claim,  the 
executor  was  not  a  proper  person  to  appeal  from  the  Surrogate's  decision 
but  only  the  party  in  interest.  Kellett  v.  Rathbum,  4  Paige,  102.  Similarly, 
it  was  held  that  where  an  appeal  was  taken  from  certain  provisions  of  a 
decree  settling  the  accounts  of  an  executor  and  directing  distribution,  and 
it  appeared  that  the  appellant  had  no  interest  in  the  question  arising  on 
certain  of  the  provisions  specified  in  the  notice  of  appeal,  the  appellate 
court  would  confine  its  deliberations  to  that  portion  of  the  decree  alone 
in  which  the  appellant  had  an  interest  on  which  to  base  the  appeal.  Matter 
of  Allen,  81  Hun,  91.  See  also  Matter  of  Hodgman,  140  N.  Y..  421,  430; 
Bryant  v.  Thompson.,  128  N.  Y.  426.    Only  one  failing  to  appear  is  "in 
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default"  within  the  meaning  of  §  2754  of  the  Code,  permitthig  appeals 
except  by  one  in  default.  People  ex  rel.  Patrick  v.  Fitzgerald,  N.  Y.  Law 
Journal,  June  12,  1902. 

§  241.  Same  subject. — A  party  aggrieved  is  one  whose  rights  are  denied 
or  prejudiced  by  the  order  or  decree  to  be  appealed  from,  and  whose  rights 
can  be  protected  by  appropriate  action  by  the  appellate  court.  Thus  an 
executor  nominated  in  a  will  is  a  "party  aggrieved,"  within  the  intent  of 
§§  1294  and  2754  of  the  Code,  by  a  decree  refusing  to  admit  to  probate  a 
codicil  attached  to  the  will.  Matter  of  Stapleton,  71  App.  Div.  1  (but  see 
dissenting  opinion  at  p.  8) ;  Matter  of  Blair,  28  Misc.  611;  Bryant  v.  Thomp- 
son, 128  N.  Y.  426;  Matter  of  Rayner,  93  App.  Div.  114;  Matter  of  Eckler,. 
126  App.  Div.  199.  See  also  Bliss  v.  Fosdick,  76  Hun,  508.  But  trustees' 
under  a  will  are  not  aggrieved  by  a  construction  of  the  will  as  to  rights  of 
the  beneficiaries,  and  have  no  interest  which  is  injuriously  affected.  Bryant 
V.  Thompson,  citing  People  v.  Lawrence,  107  N.  Y.  607;  Hyatt  v.  Dusenbury, 
106  N.  Y.  663.  'So  on  a  submission  of  an  "agreed  statement"  to  the  ap- 
pellate division  by  executors  and  trustees  oh  the  one  hand  and  the  "per- 
sons interested  "  on  the  other  to  determine  from  what  fund  to  pay  a  transfer 
tax,  held,  the  representatives  had  no  standing  to  appeal  to  the  court  of 
appeals  where  none  of  the  "persons  interested"  desired  or  joined  in  such 
appeal.  Isham  v.  N.  Y.  Assn.  for  Poor,  177  N.  Y.  218,  222,  citing  Bryant  v. 
Thompson,  supra;  Matter  of  Hodgman,  140  N.  Y.  421;  s.  c,  11  App.  Div. 
344,  aff'd  161  N.  Y.  627;  McLouih  v.  Hunt,  154  N.  Y.  179;  Matter  of  Rich- 
mond, 63  App.  Div.  488. 

So  where  an  order  was  made  directing  an  executor  to  pay  a  legacy  to  A 
and  he  appealed,  claiming  the  legacy  was  invalid,  and  the  money  should 
go  to  the  residuary  legatees,  he  was  held  not  to  be  a  party  aggrieved,  and 
not  to  represent  the  residuary  legatees.  Matter  of  Coe,  55  App.  Div.  270, 
citing  Matter  of  Hodgman,  69  Hun,  484,  aff'd  140  N.  Y.  421;  Matter  of 
Mayer,  84  Hun,  539.  Where,  however,  an  allowance  is  made  to  a  special 
guardian,  the  trustees  directed  to  pay  it  represent  the  infant  sufficiently 
to  review  the  Surrogate's  discretion  by  an  appeal.  Matter  of  Stevens,  114 
App.  Div.  607.  The  Code  has  changed  the  rule  as  it  formerly  obtained 
with  regard  to  the  character  of  the  interest  to  sustain  the  right  of  appeal. 
Thus,  where  formerly  it  was  held  that  a  petitioner  for  probate  could  never- 
theless appeal  from  a  decree  admitting  to  probate,  Vandemark  v.  Vande- 
mdrk,  26  Barb.  416;  Delajield  v.  Parish,  42  Barb.  274,  nevertheless  the 
language  of  §  2754,  "a  party  aggrieved  may  appeal,"  limits  th'e  right  of 
appeal  to  those  who  have  proper  reason  to  complain  of  the  decree  or  order 
in  question.  Thus  §  1294  which  provides  for  appeals  generally  (chap.  12 
of  the  Code  of  Civil  Procedure),  is  almost  in  identical  terms  and  reads  as 
follows:  "A  party  aggrieved  may  appeal  in  a  case  prescribed  in  this  chapter 
except  where  the  judgment  or  order  of  which  he  complains  was  rendered  or 
made  upon  his  default."  The  court  of  appeals  construing  this  section  held 
{Bryant  v.  Thompson,  128  N.  Y.  426,  434),  that  the  right  to  appeal  was 
limited  to  a  party  aggrieved  and  that  accordingly  questions  of  however 
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great  interest  and  importanpe  could  not  b?!  passed  upon  by  that  court  until 
brought  there  by  some  party  having  an  a^ctijal  and  practical,  as  distin- 
guished from  a  mere  theoretical  interest,  in  the  controversy.  See  opinion 
of  O'Brien,  J.,  at  page  435,  citing  F^qpl^  ex  rel,  Breslin  y.  Lawrer^ce,  107 
N.  Y,  §07;  Hyatt  v.  Dysevhury,  106  N.  Y.  6^8.  Consequently  now,  a  party 
in  whose  favor  a  decree  or  order  is  given  cannot  be  said  to  be  aggrieved 
by  it.  Hooper  v.  Beecher,  109 -Jil.  Y.  &09;.  Fairbanks  v.  Cm-lies,  1  Abb.  160. 
Bi^t  the  wprds  a^resheld  to  include  tl??  representative^  of  a  deceased  party 
who  was  himgeK  a  party  aggrieved.  See  Campbell  v.  Gallagher,  18  Civ. 
PxQC.  90.  So  also  a  person  upon  ^hom  ^he  interest  qf  a  party  has  devolved 
or  to  whorn  it  has  p^en  set  oypr.  McLaughlin  v.  Brett,  2  Civ.  Proc.  194. 
A  stranger  to  tfee  proceieding  has  no,  standing  upon  the.  appeal;  that  is  to 
say,  a  person  who  dop^^Pt,  bring  himself  within  the  definition  of  the  in- 
terest prescrib€|d  by  the  section  quoted  may  not  appeal.  See  Metier  of 
Bristol,  16  Abt(.  397.  \yhere  a  stranger  to  a  proceeding  appUed  for  relief 
against  the  proceeding  and  his  application  being  denied  sought  to  appeal 
from  such  order^  held  tjiat  he  could  not  do  so. 

~  §  242.  Substantial  right. — ^Where  th^  appeal  is  from  an  order  it  must  be 
an  order  affecting  snl^stantial  rights.  Matter  of  Burnett,  15  N.  Y.  St.  Rep. 
116.  As  ,f qr  example,  an  order.diTWtiug  the  executor  to  pay  a  legacy,  ikf ai- 
ter  of  Hasley,  17  Weekly  Digest,  241.  An  order  a-djudging  that  an  executor 
or  administrator  has  funds  in  his  hands  for  which  he  is  therefore  directed 
to  account,  affects  a  substantial  right,  and  appeal  may  be  taken  to  the 
appellate  division  as  also  an  order  which  permits  an  administraiEor  after 
his  account  ba^  l?p?n  passed  upon  by  a  referee,  to  file  a  supplemental  ac- 
count. MMter  of  Gilbert,  104  N.  Y.  200;  Stephen  v.  Lott,  42  Hun,  408.  So 
also  a  decrpe  fixing  the  fees,  of  an  appraiser  is  appealable.  Matter  of  Har- 
riot, 145  N.  Y.  540.  But  where  the  orcier  is  ex  parte.  Matter  of  Johnson, 
17  Hun,  538i;  Ski^ore  v.  Davies,  10  Paige,  316,  no  appeal  lies.  The,  proper 
practice  is  to  move  on  poticeto  vacate  an  ex  parte  order;  if  this  motion  is 
refysesd  an  appeal  may  he.  So  an  order  denying  a  motion  to  dismiss  a 
petition  does  ,not  affeict  a  svj^stantial  right.  Matter  of  Soule,  46  Hun,  661; 
Matter  of  Phalen,  51  Hun,  208.  Appeal  lies  frpm  a  decision  that  a  petitioner 
for  letters  is  oris  nqjt  competent,  undpr  the  statute.  McMahonv.  Harrison, 
6  N.  Y.  443.  So  prdpys  merely  affecting  the  procedure  on  the  hearing 
before  thp  Surrogate  do  npt  affect  substantial  rights  an^  are  not  appeal- 
abjie,  Henry  v.  Henry,  3  How^  N.  S,  386,  as  where  a, Surrogate  denies  a 
njotion  for  thp  sin?,ultaneous  trial  o(f  several  issues  in  a  proceeding  pending 
before  him.  See  4  Dem.  253.  So  the  exercise  by  the  Surrogate  of  his 
discretion  ^p  appoint  a  referee  is  not  reviewable  by  the  general  term. 
Matter  c^  Post,  64  Hun,  635;  Matter  ofPea,rsaU,  21  N.  Y.  St.  Rep.  305.  But 
an  artjit^ary  exercise  of  power  by  the  Surrogate  is  reviewable.  Matter  of 
PawjRJl,  136  App.  Diy.  830.  An  appeal  to  the  Surrogate's  discretion,  as 
for  example,  an  application  to  reopen  probate  proceedings  to  admit  ex- 
trinsic eyidence  is  npt  reviewable^  Bqmhton  v.  Flint,  74  N.  Y.  476,  unless 
the  e?cprci^e  of  the  discretion  has  been  abused.    Matter  of  Doig,  125  App. 
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Div.  746.  So  also  in  a  case  where  the  Suri'ogate  gralited  a  oiotioii  to  issue 
a  comniisgion..  Matter  of  Plunib,  64  Hun,  317.  So  where  a  tnotibri  was maide 
before  the  citation  was  served  or  was  returnable  to  vacate  the  citation 
upon  the  ground  that  the  petition  was  insufRcieht,  ali  order  denyiflg  such 
motion  was  held  notto  affect  any  substantial  right,  and  was  theMoi'e  held 
not  to  be  appealable.  Matter  of  Westurn,  5  App.  Div.  595,  citing  Tracy  V. 
Reynolds,  7  How.  Pr.  327;  Matter'  of  Bumett,  15  N.  Y!  St.  Rep.  116,  and 
other  c&ses  cited  above.  So'  an  order  oveJhlliftg' objections  to  the  jurisdic- 
tion of  the  Surrogate  to  make  an  order,  e.  g.,  to  fix  value  of  atf  attorney's 
servicer,  is  not  appealable.  The  person  aggrieved  shotild  wait  lintil  he 
exercises  the  asserted  jurisdiction  and  then  appeal  from  such  determination. 
Matt&  of  LOeiberlgUth,  114  App.  Div.  754,  and  cases  dited.  In  this  case  the 
appellate  court  of  its  oWn  motion  dismissed  the  appeal,  but  without 
costs.  So  an  order  setting  aside  a  referee's  report  and  referring  the  mattef 
back  is  not  appealable.  Matter  of  Post,  64  Hun',  635.  Where  a  Surrogate, 
however,  improperly  refiised  to  decree  distribution  of  an  estate  ready  for 
distribution,  it  wsts  held  that  the  parties  aggrieved  ought  not  to  appeal 
but  to  proceed  by  mandamus.  Matter  of  Nottingham,  88  Hun,  443. 
§  243.  Parties  to  app'ftal. — The  Act  provides: 

§2766.     Who.must  be  made  parties. 

Each  party  who  has  appeared  m  the  special  proceeding  in  the  surrogate's  court, 
must  be  made  a  pairty  to'  the  appeal.  A  person  not  a  party,  msly  be  brought  in 
by  an  orden"  of  the  appellate  court,  made  after  the  appeal  is  taken,  in  such  manner 
as  the  order  may  prescribe. 

Former  §  2573  of  this  Code,  modified. 

This  section  provides  that  up5n  the  appeal,  persons  who  are  not  already 
parties  to  the  prCfeeedings  may  be  brought  in  by  an  oirder  of  the  appellate 
court  made  after  the  appeal  is  taken,  and  perfected,  with  service  on  those 
already  parties.  See  Marvin  v.  Marvin,  11  Abb.  N.  S.  97;  Matter  &f  Dunn, 
1  Dem.  294.  So  in  Matter 'of  Hunt,  120'  App.  Div.  883;  the  court  held  the 
appeal  pending  the  bringitig  itt  of  oitiitted  lie'ce^sary  parties'  on  its  6'Wn 
order.    Matter  of  Marks,  128  App.  Div.  775. 

It  would  appear,'  therefore,  that,  as  the  Surrogate's 'Court  has  no  p'6^er 
tb  grant  an  order  of  intervention  after  the  decree  is  entered,^  the  purpbse  of 
§  1290  is  that  a  person  such  as  is  described  therein  may,  by  fi^Kfig  an  affida- 
vit showing  that  he  has  the  interest  therein  required  and  by  filing  arid  serv- 
ing his  notice  of'  appeal,  with  a  copy  of  such  affidavit,  become  an  original 
appellant  and  be  thereafter  a  party  to  the  proceedings'  iii  the  appellate 
court.  This  construction  of  the  section  would  obviate  the  risk  which  stieh 
a  party  might  run  of'having' the  time  within  which  he  must  ^peal  (which 
is  brief  at  best)  further  shortened  by  the  delay  incident^  to"  action  by  the 
Surrogate  on  a  formal  application  for  leave  to  intervene  which.  Surrogate 
Coffin  held  in  the  Dunn  case,  supra,  he  had  no  power  to  grant:  lii  Cox  V. 
Stkermerhorkf  12  Hun,  411,  such  a  party,  the'  time  to  appeal  having  elapsed, 
was  allowed  to  cbme  in  as  a'  respondent ! 

Section  2755  is  slightly  different  in  language  from  former  §  2573  which 
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it  replaces.  The  necessary  parties  to  the  appeal  now  are  "each  party  who 
has  ajypearpd."'  Formerly  there  was  added  "and  each  person,  not  a  party, 
who  has,  or  claims  to  have,  in  the  subject-matter  of  the  decree  or  order,  a 
right  or  interest,  which  is  directly  affected  thereby,  and  which  appears 
upon  the  face  of  the  papers  presented  in  the  Surrogate's  Court,  or  has  fee- 
come,  manifest  in  the  course  of  the  proceedings.  ..." 

§  243a.  Parties  to  appeal — Guardian  ad  litem. — It  has  been  held  by 
the  appellate  division  that  a  special  guardian  appointed  in  a  Surrogate's 
Court  does  not  become  fundus  officio  by  the  rendition  of  the  decree; 
but  that  under  the  Code  he  is  a  party  to  the  special  proceeding,  and  has 
to  be  served  with  a  copy  of  the  decree  with  notice  of  entry,  and  that  his 
duties  and  office  should  continue  until  the  final  determination  of  the  ap- 
peal from  the  iSurrogate's  decree.  Matter  of  Stewart,  23  App.  Div.  17, 
opinion  of  Goodrich,  P.  J. 

In  such  a  case  not  only  is  the  guardian  ad  litem,  a  necessary  party,  but 
the  infant  whom  he  represents  should  also  be  made  a  party  to  the  appeal, 
although  it  is  not  necessary  that  the  appeal  be  taken  in  the  name  of  the 
infant.  UnderMJl  v.  Dennis,  9  Paige,  202;  Kellinger  Y.Roe,!  Paige,  362; 
Matter  of  Van  Yranken,  20  St.  Rep.  387.  The  acceptance  of  costs  and 
allowance  in  the  court  below  does  not  preclude  a  guardian  ad  litem,  how- 
ever, from  appealing.    Matter  of  Edwards,  110  App.  Div.  623. 

Among  the  persons  who  have  been  held  entitled  to  be  made  parties  as 
aforesaid  are  heirs-at-law,  next  of  kin,  legatees  and  executors,  Oilman  v. 
Oilman,  1  Redf.  354;  Pruynv.  Brinkerhoff,  57  Barb.  176;  persons  to  whom 
money  is  directed  to  be  paid  by  the  d&cree,  Jauncey  v.  Rudderford,  9  Paige, 
273;  Matter  of  Thompson,  11  Paige,  453,  also  any  persons  who  are  inter- 
ested in  sustaining  ^the  order  or  decree  appealed  from.  Kellett  v.  Bathbum, 
4  Paige,  102;,  Gardnev  v.  Oardner,  5  Paige,  170;  Gilchrist  v.  Rea,  9  Paige,  66. 
As,  for  example,  where  allowance  is  made  to  counsel  for  the  contestants 
of  a  will  and, the  executor  appeals  from  the  decree;  such-  counsel  have 
been  held  to.  be  properly  made  parties  upon  the  appeal.  Peck  v.  Peck, 
23  Hun,  312. 

We  repeat,  a  motion  made  under  §  2755  to  bring  in  as  parties  to  the 
appeal  persons,  not  parties  below,  but  interested  in  the  subject-matt^er, 
shoul^i  be  made  in  the  appellate  court,  after  the  appeal  is  duly  perfected 
as  to  those  already  parties, ,  Matter  of  Marks,  128  App.  Div.  775. 

But  it  is  obvious  that  such  interyenor  must  come  within  the  intent  of 
§  1296,  i.  e.,  a  person  aggrieved  having  an  interest  affected  by  the  attempt  to 
review  the  order  or  decree. 

§  244.  Appellate  division,  first  appellate  tribunal.  When  and  how 
appeal  taken.^Ah  appeal  from  a  Surrogate's  order  or  decree  must  be 
taken  in  the 'first  instance  to  the  appellate  division  of  the  supreme,  court. 
Section  2754,  suprck 

It  is 'taken,  by  notice  of  appeal  under  the  second  paragraph  of  §  2756, 
below.  The  time  within  which  to  appeal  is  prescribed  in  the  first 
paragraph:    -  ,  ,  .  ,  ; 
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§  2766.     Time  to  uppeal;  how  taken. 

An  appeal  must  be  taken  within  thirty  days  after  the  service,  upon  the  appel- 
lant, or  upon  the  attorney,  if  any,  who  appeared  for  him  in  the  surrogate's  court, 
of  a  copy  of  the  decree  or  order  from  which  the  appeal  is  taken,  and  a  written  notice 
of  the  entry  thereof,  except  that  the  party  entering  such  decree  or  order  shall  not 
be  entitled  to  further  notice  to  limit  his  time  to  appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to  the  appeal,  other 
than  the  appellant,  and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
of  a  written  notice,  referring  to  the  decree  or  order  appealed  from,  and  stating  that 
the  appellant  appeals  from  the  same,  or  from  a  specified  part  thereof.  Where  a 
party  to  the  special  proceeding  in  the  court  below  appeared  in  person,  the  notice  of 
appeal  must  be  personally  served  upon  him;  where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  either  upon  him  or  upon  his  attorney. 

Former  §§  2572,  2574  of  this  Code,  consolidated  and  modified.  Prom  2  R.  S. 
66  (Part  2,  c.  6,  tit.  1),  §  55;  Id.,  608,  §§  90,  102,  105-107. 

The  time  is  set  running  by  service  of  the  order  or  decree  with  written 
"notice  of  entry."  Filing  and  entering  are  not  synonymous.  Section  1304 
is  not  made  applicable  to  Surrogates'  Courts,  being  conspicuously  omitted 
by  §  2758.  The  appellate  division,  in  O'Connor  v.  McLaughlin,  80  App. 
Div.  305,  held  that  an  order  made  July  16th  and  stamped  "Filed  July  17th," 
was  "  entered  "  within  the  intent  of  §  1304.  This  is  not  .the  case  with  Surro- 
gate's orders  or  decrees.  Sections  2486-2487  prescribe  the  books  in  which 
orders  and  decrees  are  to  be  entered.  As  a  matter  of  practice,  just  as  a  deed 
is  deemed  recorded  as  of  the  time-stamp  date  of  its  delivery  to  the  Register, 
so  the  order  or  decree  is  deemed  entered  as  soon  as  the  duty  of  the  clerk  to 
enter  it  accrues. 

Section  2756  contains  the  sensible  provision  (new)  that  the  time  of 
everyone  to  appeal  is  set  running  by  such  service  by  anyone.  There  were 
previously  cases  of  astute  practitioners,  intending  to  appeal,  who  extended 
their  time  to  do  so  by  being  prompt  to  enter  and  serve  on  other  parties 
the  particular  order  or  decree  and  thus  set  ruiming  the  time  of  others  to 
appeal.  These  others,  oblivious  of  the  fact  that  the  party  serving  the 
order  had  not  himself  been  served,  and  so  as  to  set  the  time  running  against 
him,  would  later  on  be  confronted  with  an  appeal  supposed  to  have  been 
abandoned. 

If  service  is  made  upon  an  attorney,  the  notice  operates  on  every  client 
for  whom  he  appeared.    Matter  of  Heldmann,  153  App.  Div.  583. 

§  245.  How  appeal  taken.— The  notice  of  appeal -may  be  adapted  from 
this  precedent. 


Notice  of  appeal' 


Surrogate's  Court, 
County  of 

Title. 

Please  take  notice  that  (specifying  status  of  appel- 

lant in  proceeding  in  which  the  order  or  decree  appealed  from  was 

made)  appeals  (on  the  law       ,  on  the  facts)  to  the  Appellate 

Division  of  the  Supreme  Court  in  the  department, 
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from  the  decree  {or  from  the  order)  made  by  the  Surrogate  of 
'  the  county  of  and  entered  in  his  office  on  the 

day  of  19    and  from  each  and  evfery  pairt  theredf.    (// 

only  part  of  the  decree  is  appealed  from  specify  the  purjiOrt  of 
that  part  of  the  order  or  decree  which  is  intended  to  be  appealed 
from.)  (Under  Matter  of  Gilmim,  92  App.  Div.  462,  a,ddi  and 
appellant  appeals  also  upon  the  fact^  and  will  aik  the  court 
to  exercise  its  powers  under  §  2763  of  the'  Code.) 

//  intermediate  order  is  to  be  reviewed  identify  it  by  its  date 
and  date  of  its  entry.    See  §  1301. 

(Date.)  (Signature.) 

Attorney  for 
(Add  address.) 

To:  ._    ^     ', 

(Here  insert  name  of  Surrogate  of  the  ed'urity  atid'naine  or 
names  of  attorneys  for  all  the  parties  to,  the  appeal  under 
§2755.) 

This  brings  up  for  immediate  discussion  two  topics.  Intermediate 
orders,  and  the  Oilman  case  noted  in  the  precedent. 

§  245a.  Notice  of  appeal — Gilman  case. — Former  §  2574,  being' Supet- 
seded  by  the  second  paragraph  of  §  2756,  we  notte  first  that  there  is  no 
longer  the  special  requirement  that  the  notice  be  served  "  within  the  state." 

The  notice  is  filed  with  the  clerk  of  the  Surrogate's  Court.  We  note  ' 
here  that  while  §  1300  is  not  made  appHcable  to  Surrogates'  Courts  by 
§  2758',  nevertheless  its  last  clause  does  apply.  FoT  if  an  appeal  from'  the 
Surrogate  go  to  the  appellate  division,  and  thence  to  the  court  of  appeals, 
the  latter  notice  of  appeal  "shall  be  filed  with  the  Clerk  of  the  Surrogate's 
Court." 

The  notice  of  appeal  need  not  be  as  specific  as  exceptions  are  required 
to  be;  it  need  not  state  the  grounds  of  appeal,  Matter  of  Stewart,  135  Ni  Y. 
413;  but  need  only  refer  to  the  decree  or  order  appealed  from,  that  is  to 
say,  to  describe  it  with  sufiicient  particularity  as  to  its  date  of  entrj^;  title 
and  effect.  It  is  only  requisite  that  the  notice  of  appeal  should  contain  a 
definite  statfement  that  the  appellant  aplpeals  froni  a  s'pecific  order  or 
decree  or  a  specific  part  thereof.  So  it  has' been  held  that  notices  of  appeal 
from  Surrogate's  orders  and  decrees  will  be  liberally  construed.  Matter  of 
Lawson,  42  App.  DiVi  377,  382,  calling  attention  to'  the  fact  that  former 
§§2571  and  2545  are  not  so  exacting  as  §  1301.  But  see  MaiM  of  Gilman, 
92  App.  Div.  462,  which  intimates  by  a  "semble,"  that  when  the  appeal 
is  taken  upon  the  facts,  the  power  given  the  appellate  division  by  §  2763 
(former  2586)  to  independently  decide  the  facts,,  receive  further  testimony 
or  documentary  evidence,  or  appoint  a  referee,  should  be  invched  (in  the  no- 
tice of  appeal.  While  this  case  was  unanimously*  decided,  yet  in  later  cases 
the  same  court  has  exercised  the  power  irrespective  of  the  notice  of  appeal. 
Wliere  it  does  so  act,  e.  g.,  by  appointing  a  referee,  the  appeal  is  carried 
along,  and  argument  held  up  till  the  report  is  available.  Matter  of  Burr, 
116  Api).  Div.  518.  Or,  it  may  be,  argument  will  first  be  had  to  develop 
the  necessity  of  taking  new  testimony,  etc.,  and  then'  adjourning  the  mat- 
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ter  while  that  is  being  done.  The  rule  in  the  Oilman  case  is  strength- 
ened further  by  the  provision  in  §  2757  stating  that  an  appeal  may  be 
taken  ''upon  questions  of  law,  or  wpon  the  fads,  or  both." 

§  246.  Intermediate  orders. — It  is  next  to  be  noted  that  the  act  of  1914 
repealed  former  §  2571,  which  read: 

,  An  appeal,  taken  from  a  decree,  brings  up  for  review  each  intermediate  order 
wlfiah  is  specified  in  the  notice  of  appeal,  and  necessarily  affected  the  decree,  and 
which  has  not  already  been  reviewed  by  the  appellate  court,  upon  a  separate  appeal 
taken  from  that  order. 

But  §  1301  is  made  applicable  instead.  An  intermediate  order  may 
be  said  to  be  one  forming  a  part  of  the  history  of  the  case  involving  the  legal 
proposition  which  it  is  sought  to  bring  before  the  court;  but  an  order  is 
not  iiitermediate  merely  because  made  in  the  same  matter  and  at  a  time 
prior  to  the  order  made  dirfectly  the  subject  of  appeal.  Thus,  where  a  will 
was  admitted  to  probate  and  on  appeal  the  general  term  reversed  the 
Surrogate's  decree  on  a  question  of  fact,  and  granted  a  new  trial  to  be  had 
before  a  jury  upon  certain  questions,  first,  whether  the  testator  was  of 
unsound  inind  when  the  will  was  executed,  and  second,  whether  the  will 
was  procured  by  undue  influence;  such  trial  having'been  had  and  the  re- 
sult cettifled  to  the  Surrogate,  the  Surrogate  entered  a  decree  adjudging 
that  the  will  was  invalid  and  revoking  the  former  record  and  probate  of 
the  instrument.  On  appeal  this  decree  was  affirmed  by  the  general  term. 
In  the  court  of  appeals,  it  was  held  that  upon  appeal  from  this  last  order 
of  the  general  term  affirming  the  Surrogate's  decree  refusing  probate,  the 
prior  order  reversing  his  decree  granting  probate  was  not  an  intermedi- 
ate order  necessarily  affecting  the  decree  within  the  meaning  of  former 
§  2571.  Matter  of  Bartholic,  141  N.  Y;  166,  171,  citing  Matter  of  Budlong, 
126N;Y.  423. 

§  247.  Same  subject;  limit  to  right. — The  last  clause  of  former  §  2571 
made  it  an  important  question  whether  to  appeal  directly  in  the  first  in- 
stance from  an  "intermediate  order."  In  the  first  place  it  cannot  he  ap- 
pealed from  unlesb,  as  above  noted,  it  affects  a  "substantial  right."  The 
question,  of' course,  is  determined  by  the  further  question  of  an  ultimate 
intention  to'  appeal  to  the  court  of  appeals.  To  illustrate  this  I  give  a  case 
urirfeported  in  this  particular.  A  accounted  as  administrator.  B  filed 
objections  claiming  the  whole  estate  as  widow.  A  moved  to  strike  out  the 
objections  on  the  ground  that  by  a  former  adjudication  the  Surrogate  had 
held  that  B  was  not  the  widow,  her  marriage  to  decedent  having  been 
annulled,  and  his  determination  having  been  affirmed  by  the  appellate 
division.  The  motion  to  strike  out  the  objections  having  been  granted, 
B  decided  to  appeal  directly  from  this  order.  The  order  was  affirmed. 
She  appealed  to  the  court  of  appeals  and  there  her  appeal  was  dismissed. 
In  the  meantime,  the  matter  proceeded  under  the  affirmance  by  the  ap- 
pellate division  before  the  Surrogate  to  a  decree  settling  the  account. 
B  appealed  from  the  final  decree  and  stated  in  the  notice  of  appeal  that 
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she  intended  to  brings  up  for  review  the  "intermediate  order"  striking  out 
her  objections. 

Now,  it  is  manifest  on  this  appeal  from  the  decree  the  appellate  division 
could  not  review  such  order,  because  it  had  already  been  reviewed  upon 
a  separate  appeal.  The  appellate  division,  further,  having  affirmed  the 
decree,  B  then  appealed  to  the  court  of  appeals  making  a  similar  state- 
ment in  her  notice  of  appeal  as  to  the  "intermediate  order"  of  the  Surro- 
gate. Qumre,  could  the  court  of  appeals,  which  can  only  entertain  ap- 
peals from  the  appellate  division,  review  anything  which  was  not  before 
the  appellate  division;  quosre,  further,  whether  the  difficulty  could  have 
been  obviated  in  the  appeal  to  the  court  of  appeals  by  specifying  as  an 
intermediate  order,  not  the  order  of  the  Surrogate,  but  the  first  order  of 
the  appellate  division  affirming  the  order  of  the  Surrogate? 

The  question  will  doubtless  in  most  cases  turn,  in  deciding  as  to  the 
propriety  of  an  appeal  in  the  first  instance  from  an  order  called  interme- 
diate, on  whether  it  would  come  within  the  somewhat  elastic  definition 
of  final  order  found  in  the  decisions  of  the  court  of  appeals.  We  have 
already  noted,  in  Matter  of  Loewenguth,  114  App.  Div.  754,  that  an  order 
overruling  objections  to  the  jurisdiction  of  the  Surrogate  to  make  an  order 
is  not  appealable  until  he  has  exercised  his  jurisdiction  and  made  an  order. 
But,  in  the  case  just  outlined  it  might  well  have  been  claimed  that  the 
order  striking  out  the  objections  on  the  ground  that  the  objectant  had  no 
status  was  final,  in  that  it  effectually  put  her  out  of  court  (see  further  be- 
low. Appeals  to  Court  of  Appeals). 

§  248.  Appeal  on  facts,  or  on  law — Exceptions. — "An  appeal  from  an 
order  or  decree  of  the  Surrogate  may  be  taken  upon  questions  of  law,  or 
upon  the  fticts,  or  upon  both."  Code  of  Civil  Procedure,  §  2757,  in  part. 
The  rule  has  already  been  stated  that  under  §  2541,  the  Surrqgate  need 
not  make  findings  of  fact  and  conclusions  of  law.  But  exception  must  be 
taken  to  his  rulings  upon  the  trial  of  an  issue  of  fact,  under  §  2542.  .  If 
'there  be  no  exceptions  there  is  nothing  to  review.  Matter  of  Falls,  29  N.  Y. 
St.  Rep.  759;  Matter  of  Sprague,  126  N.  Y.  732;  Matter  of  Peck,  39  N.  Y.  . 
St.  Rep.  234;  Matter  of  Kaufman,  id.  236.  It  has  been  held  that  without 
the  necessary  exceptions  no  question  in  such  case  is  presented  for  the 
appellate  court  to  determine.  Matter  of  Bolton,  141  N.  Y.  554;  Burger  v. 
Burger,  111  N.  Y.  523,  limiting  Angevine  v.  Jackson,  103  N.  Y.  470.  The 
decision  in  Angevine  v.  Jackson,  merely  settled  the  principle  that  there 
must  be  an  exception  in  order  to  raise  a  question  of  law  in  the  appellate 
court.  Judge  Finch  there  held  that  an  exception  "to  the  Surrogate's  decree 
and  each  and  every  part  of  it,"  is  useless,  citing  Ward  v.  CraAg,  87  N.  Y. 
550;  Hepburn  v.  Mordgomery,  97  N.  Y.  617.  For  such  an  exception  indi- 
cates no  specific  error  and  directs  attention  to  no  finding,  and  leaves  the 
court  in  the  dark  as  to  what  is  the  precise  cause  of  complaint.  But  now 
by  §  2541,  the  Surrogates'  decree  is  given  the  same  effects  for  purposes  of 
appeal  "or  other  form  of  review,"  "as  the  general  verdict  of  a  jury."  In 
Burger  v.  Burger,  Judge  Andrews,  writing  the  opinion  of  the  court,  dis- 
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'  tinguishes  between  review  of  the  facts  and  a  review  of  the  law,  and  uses 
the  following  language:  "An  exception  to  facts  found  or  to  a  refusal  to 
find  upon  a  question  of  fact  is  only  important  to  entitle  the  appellant  to 
a  review,  first,  in  the  supreme  court,  and  afterward  in  this  court,  of  the 
strictly  legal  question  which  it  is  the  office  of  an  exception  to  present. 
But  in  the  supreme  court  the  facts  are  open  for  review  without  any  exception." 
This  refers  to  former  §  2586,  providing  that:  "Where  an  appeal  is  taken 
upon  the  facts,  the  appellate  court  has  the  same  power  to  decide  the  ques- 
tions of  fact  which  the  Surrogate  had,  and  it  may  in  its  discretion  receive 
further  testimony  or  documentary  evidence,  and  appoint  a  referee"  (now 
numbered  2763).  See  Matter  of  Wilcox,  37  N.  Y.  St.  Rep.  462;  Matter  of 
Patterson,  63  Hun;  529.  By  virtue  of  this  section  then  it  is  manifest  that 
no  exceptions  to  findings  of  fact  are  necessary  in  order  to  secure  a  review 
of  said  facts  by  the  appellate  court.  Exceptions,  however,  should  be 
taken  duly  to  every  ruling  of  the  Surrogate,  §  2542,  in  order  to  raise  the 
questions  of  law  which  it  is  sought  to  have  reviewed  in  the  appellate  court. 
Nor  is  it  necessary  in  order  to  a  review  of  the  facts  in  the  supreme  court 
that  the  notice  of  appeal  should  specify  the  exact  findings  complained  of; 
this  is  neither  expressly  required  by  the  statute  nor  is  it  necessarily  to  be 
implied  from  the  language  of  §  2756.  This  section,  which  prescribes  how 
an  appeal  may  be  taken,  declares  that  it  must  be  by  Written  notice  to  be 
served  referring  to  the  decree  or  order  appealed  from  and  stating  that  the 
appellant  appeals  from  the  same  or  from  a  specified  part  thereof.  It  is 
nowhere  required  that  the  grounds  of  the  appeal  shall  be  stated  in  the 
notice.  Matter  of  Stewart,  135  N.  Y.  413,  416.  Except  in  transfer  tax 
appeals,  q.  v.  post. 

Section  2542  makes  applicable  art.  Ill  of  title  I  of  chap.  X.  This  article 
includes  §§  992-1007.  So  far  as  they  relate  to  "the  manner  and  effect  of 
taking  .  .  .  exceptions,  and  the.  settlement  of  a  case  containing  the  excep- 
tions," they  apply  to  a  trial  before  the  Surrogate  .  .  ."  for  which  purpose  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception  may  be  filed  in 
the  Surrogate's  office."  Under  §  994  this  must  be  done  within  ten, days 
after  the  decision  is  served  with  written  notice  of  entry  of  judgment  thereon. 

In  a  recent  case,  People  v.  Journal  Co.,  213  N.  Y.  1,  it  is  held  that  a  de- 
cision made  without  findings  requires  the  filing  of  an  exception,  citing  Ross 
V.  Caywood,  162  N.  Y.  259,  C.  C.  P.,  §  994.  Two  subordinate  points  were 
also  decided  (a)  that  the  appellate  division  could  stay  the  argument,  and 
permit  the  omission  to  be  supplied,  under  §  994,  (6)  that  the  effect  of  the 
failure  to  file  might  be  waived,  citing  Cowenhoven  v.  Bvil,  118  N.  Y.  231, 
234,  236;  Snelling  v.  Yetter,  25  App.  Div.  590,  593. 

It  is  still  true  that  if  timely  made,  requests  to  find  can  be  submitted  under 
§  2541.  It  would  seem  as  if  exceptions  to  the  action;  on  such  requests, 
must  be  filed  within  the  same  period  of  10  days  fixed  by  §  994. 

If  a  decree,  under  the  new  practice,  containing  no  findings,  is  filed  and 
enteried,  apparently  it  is  necessary  (a)  to  except  thereto,  if  People  v.  Journal 
Co.,  supra,  applies  (although  that  was  a  case  of  nonsuit),  (b)  the  notice  of 
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appeal  should  specify  if  the  appeal  is  also  to  be  on  the  facts;  (c)  but,  if  the 
appeal  is  general,  and  no  exception  is  filed  whatever  the  effect  in  case  of  later 
appeal  to  court  of  appeals,  certainly  the  appellate  division  has,  and  can 
exercise,  its  power  of  review,  and  if  the  appeai  be  on  the  facts,  its  additional 
powers  under  §  2763.    Matter  ofSpratt,  4  App.  Div.  1. 

§  249.  Same — Case  on  appeal.— Section  2757  (in  part)  pregcxibes  as  to 
an  appeal: 

If  it  is  tak«n  from  a  decree  rendered  upon  the  trial  by  the  surrogate,  or  by  the 
surrogate  and  a  jury,  of  an  issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made 
and  settled  by  the  surrogate,  as  prescribed  by  ^p,Tf,.  for  the  making  aad  spttjing  of 
a  c£|,ae  upon  an  appeal  in  an  action. 

Since  by:§§  2S42  and  2757,  the  supreme  court, practice  is  made  control- 
ling (see  §§  992  et  seq.,  C.  C.  P.)  on  appeals  from  Surrogates'  Courts  it  is 
unnecessary  to  discuss  the  practice,  except  in  special  particulars. 

The  case  is  to  be  made  as  if  the  appeal  were  in  an  action.  The  case  is 
to  be  settled  by  the  Surrogate,  who  has  every  power  in  the  premises  which 
the  trial  justices  have  in  Uke  case.  (See  annotations  to  Rule  32,  General 
Rules  of  Practice) ;  Matter  of  Sprathaff,  50  Misc.  109  (as  to  contents  of  case 
on  appeal). 

A  case  is  not  required  where  no  issue  of  fact  is  involvfed.  Matter  of 
Jaichson,  32  Hun,  200;  Matter  of  Byron,  61  Hun,  278^  But  if  only  questions 
of  law  are  to  be  reviewed  there  must  be  exceptions,  of  record,  to  present 
them  for  review,  and  they  should  be  specific.  Matter  of  Spratt,  4  App.  Div. 
1 ;  Angevine  v.  Jackson,  103  N.  Y.  470. 

It  used  to  be  the  rule  that  requests  to  find,  etc.,  could  be  presented  at 
any  time  until  case  on  appeal  was  actually  settled.  Now  it  must  be,  under 
§  2541,  before  "the  close  of  the  trial,"  even  if  §  992  apphes,  and  §  2541 
makes  the  "decision"  equal  to,  the  general  verdict  of  a  jury,  yet  §  992 
only  provides  that  the  trial  "is  regarded  asicontinuing  until  the  verdict  is 
rendered"  [I  am  constrained  therefore  to  differ  with  some  of  the  authori- 
ties cited  by  Judge  Heaton  (3d  ed.)  as  being  still  controlling.  See  for 
example  Matter  of  McCarty,  68  Misc.  283,  cited  in  his  §  168.] 

§  249a.  Making  and  settling  case. — Where  the  appeal  is  by  a  party, 
that  is,  where  the  time  to  appeal  is  limited  to  thirty  days,  the  case  on  ap- 
peal must  be  made  and^  a  copy  served  on  the  opposite  party  within  thirty 
days  after  a  service  of  a  copy  of  the  decree  or  order  w;ith  notice  of  the  entry 
thereof.  The  party  so  served  may  within  ten  days  thereafter  propose 
amendments  thereto  and  serve  a  copy  on  the  party  proposing  a  case  or 
exceptions,  who  may  then  within  four  days  thereafter  serve  the  opposite 
party  with  a  notice  that  the  case  or  exceptions  with  the  proposed  ainend- 
ments  will  be  submitted  for  settlement  at  a  time  and  place  specified  to  the 
Subrogate  before  whom  the  case  was  tried.  The  time  for  settling  the  case, 
which  must  be  specified  in  such  notice,  shall  not  be  less  than  four  days 
nor  more  than  ten  days  after  the  service  of  the  notice.  Rule  32,  General 
Rules  of  Practice.  But  it  is  expressly  provided  that  the  Surrogate,  on 
appeals  from  his  court,  may  by  order  allow  further  time  for  the  doing  of 
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any  of  the  acts  above  provided  to  be  done  on  such  appeal.  That  is  to  re- 
lieve him  from  the  consequences  of  his  omission  to  do  any  of  the  acts 
relating  to  the  preparation,  service,  or  settlement  of  the  case,  within  the 
time  limited.  See  Matter  of  Williams,  6  Misc.  512,  515,  which  holds  the 
purpose  to  be  to  give  the  Surrogate  power,  on  seasonable  application,  and 
for  good  reason  shown  for  the  delay.  Hence  the  power  may  be  exercised 
after  the  time  has  expired.  For  §  2758  of  the  Code  makes  applicable 
§  1303  to  Surrogate's  Court.  Note,  in  latter,  section,  the  words  "the  court, 
in  or  to  which  the  appeal  is  taken  .  .  .  may  .  .  .  permit  the  omission 
to  be  supplied."  This  of  course  does  not  extend  to  the  matter  of  taking 
an  appeal  in  the  first  instance.  See  §  1303,'  Cdde  Civ.  Proc,  aiid  Matter 
of  Sheldon,  117  App.  Div.  357.  This  covers  the  case  where  the  appeal  is 
by  one  not  a  party.  No  order  extending  the  time  to  serve  a  case,  or  a  case 
containing  exceptions,  or  the  time  in  which  amendments  thereto  may  be 
servedj  shaU  be  made  unless  the  party  applying  for  such  order,  serve  a 
notice  of  at  least  two  days  upon  the  adverse  parties  of  his  intention  to  ap- 
ply therefor,  stating  this  time  and  place  for  making  suijh  application. 

The  recitals  in  the  order  appealed  from  determine  the  papers  to  be 
printed.  Matter  of  Gowdey,  101  App.  Div.  275.  The  appellant  may  first 
move  to  amend  it;  if  he  does  not  his  appeal  may  be  dismissed.  Ibid.,  citing 
Whipple  V.  Ripson,  29  App.  Div.  70.  However,  the  appellate  division  has 
power  to  remit  a  cause  to  the  Surrogate  to  be  "resettled  in  conformity 
with  the  facts,"  when  it  clearly  appears"  either  that  a  paper  actually  used 
was  not  recited  in  the  decree,  or  that  the  decree  recites  a  paper  not  actually 
used.  Matter  of  Richardson,  120  App.  Div.  406.  Should  there  have  been 
a  reference,  the  referee  is  fimdus,  upon  fihiig  his  report.  He  has  no  rela- 
tion to  nor  powers  respecting  the  appeal.  See  opinion  of  Fowler,  Surr'. 
Matter  of  Nestell,  72  Misp.  331,  335. 

It  has  been  held  that  §  2757,  formerly  §  2576,  was  not  intended  to  regu- 
late th©  practice  in  bringing  appeals,  except  to  require  that  when  the  apipeal 
is  from  a  decree  rendered  upon  a  trial  of  an  issue  of  fact,  a  case  must  be 
made  and  settled  as  on  an  appeal  in  an  action.  Mqiter  of  Stewart,  135 
N.  Y.  413,  416;  Matter  of  Walrath,  69  Hun,'403,  opinion  of  Mayham,  P.  J., 
citing  Spence  v.  Chambers,  39  Hun,  193;  Angevine  v.  Jackson,  103  N.  Y. 
470;  Burger  v.  Burger,  111  N.  Y.  523;  Matter  of  Falls,  29  N.  Y.  St.  Rep. 
759;  Matter-of  Marsh,  45  Hun,  109.  Where  no  case  on  appeal  is  presented, 
the  appellate  court  will  have  nothing  to  consider.  Matter  of  Clark,  34 
N,  Y.  St.  Rep.  523.  So  in  Matter  of  GoUsticker,  54  Misc.  175,  Th;q«mas, 
Surr.,  held  that  the  only  way  he  could  settle  a  case  involving  his  deter- 
mination of  the  sanity  of  testator  on  a  probate  proceeding  was  by  includ- 
ing all  the  evidence  "which  any  party  may  claim  to  be  material  to  the 
determination  of  tJie  queBtions  to  he.  passed  upon  by  the  appellate  court," 
citing  Perkins  V.  S(iU,  56  N.  Y.  87,  91.  Otherwise,  he  pointed  out,  it  would 
be  impossible  for  that  court  to  decide  under  §  2545,  n.ow  2757,  whether  the 
receiving  by  him  of  evidence  objected  to  under  §§  829  and  834  of  the  Code 
was  prejudicial  to  appellant  and  warranted  reversal.    So  where  the  case  on 
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appeal  does  not  contain  all  the  evidence  dr  does  not  have  the  usual  certifi- 
cate that  the  case  contains  all  the  evidence  or  contains  a  certificate  which 
expressly  states  that  part  of  the  evidence  has  been  excluded,  the  appellate 
court  may  decline  to  review  the  decree  upon  the  merits.  The  case  or 
papers  on  appeal  must  be  certified  or  stipulated  to  be  correct  copies.  If 
certified  the  clerk  must  charge  one  cent  a  folio  "when  printed  copies  are 
presented."    Section  2499. 

§  250.  Perfecting  the  appeal — Stay. — But  a  mere  notice  of  appeal  alone 
cannot  give  fife  to  the  appeal,  except  in  particular  cases. 

§  2769.    Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except  in  a  case  specified 
in  the  next  section,  or  where  it  is  specially  prescribed  by  law,  that  security  is  not  neces- 
sary to  perfect  the  appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and  damages 
which  may  be  awarded  against  him  upon  the  appeal,  not  exceeding  two  hundred 
and  fifty  dollars. 

Former  §2577  of  this  Code.  See  2  R.  S.  66  (Part  2,  c.  6,  tit.  1);  §56;  Id., 
10,  §  108.  • 

Before  quoting  the  "next  section"  (§  2760)  we  note  the  difference  which 
must  be  kept  in  mind  between  rendering  a  notice  of  appeal  "  effectual  for 
any  purpose,"  and  "  staying  execution  "  of  the  decree  appealed  from.  Each 
requires  an  undertaking  to  be  given.  The  inquiry  is  which  is  to  be  given, 
or  whether  both  are  requisite. 

Section  2760  reads: 

§  2760.     Id.:  where^  decree  is  for  money  or  delivery  of  property,  etc. 

In  every  case  (except  one  in  which  the  letters  of  an  executor,  administrator  or 
guardian  have  been  revoked,  or  a  trustee  has  been  removed). 

A  notice  of  i  appeal  by  an  executor,  administrator,  testamentary  trustee,  guardian 
or  other  person  appointed  by  the  surrogate's  court,  from  a  decree,  directing  him  to 
pay  or  distribute,  money,  or  to^  deposit  money  in  a  bank  or  trust  company,  or  to 
deliver  property; 

Or  by  an  executor  or  administrator  from  an  order  granting  leave  to  issue  an 
execution  against  him,  as  prescribed  in  section  1825  of  this  act. 

Does  not  stay  the  execution  of  the  decree  appealed  from,  unless  the  appellant  gives 
an  undertaking,  with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect 
that  if  the  decree  or  order,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed, 
the  appeUamt  will  pay  all  costs  and  damages,  which  may  be  awarded  against  him 
upon  the  appeal,  and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or,  as 
the  case  requires  will  deposit  or  distribute  the  nloney,  or  deliver  the  property,  so 
diretfted'to  be  deposited,  distributed,  or  delivered,  or  the  part  thereof  as  to  which 
the  decree  or  order  is  affirmed. 

,;    Former  §  2578  of  this  Code.   From  2  R.S.  116  (Part  2,  c.  6,  tit.  5),  §  21;  L.  1870, 
c.  359,  §  12;  L.  1882,  c.  399. 

§  251.  The  undertakings. — Either  or  both  undertakings  (undei*  §§2759 
or  2760)  may  be  adapted  from  this  precedent.  Note,  however,  the  second 
paragraph  of  §  2762,  quoted  in  §  255,  below. 

Since  §  2758  makes  §§  1305-09  applicable  as  already  noted,  it  is  sub- 
mitted that  by  written  consent  security  can  be  waived  under  §  1305,  or  a 


§251 


APPEALS   FROM    DECBEES   AND    ORDERS 


271 


deposit  of  money  made  with  the  clerk  and  notice  of  the  fact  served  under 
§  1306. 


Surrogate's  Court, 
County  of 


Undertaking  on  ap- 
peal. 

See  Form  85,  II. 


Note.  A  proper 
surety  company  is 
equivalent  to  two 
sureties,  by  statute. 


Note.    See 
below. 


§253 


Note.  The  under- 
taking must  be  ac- 
knowledged by  each 
surety. 


Note.  The  affidar 
vit  of  sufficiency,  is 
required  since  it  is  in- 
tended by  the  under- 
taking to  stay  the 
execution  of  a  decree, 
in    which    case    the 


Title. 


Whereas,  on  the  day  of  19      a  decree  was 

made  in  the  above  entitled  proceeding  by  the  Surrogate  of  the 
county  of  adjudging  or  decreeing  (here  state  purport 

of  decree  concisely) ; 

Whereas,  (here  state  status  of  party  in  proceeding) 

feeling  aggrieved  thereby,  intends  to  appeal  therefrom  to  the 
appellate  division  of  the  Supreme  Court,  in  the  '  depart- 
ment; 

Now  therefore,  we,  A.  B.  of  by  occupation  (a  mer- 

chant), and  C.  D.  of  by  occupation   (a  banker),  do 

hereby  jointly  and  severally  undertake  to  and  with  the  People 
of  the  State  of  New  York  that  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  said 
appeal,  not  exceeding  $250.    {Note.) 

Where  undertaking  is  on  appeal  from  a  decree  directing  pay- 
ment of  money,  substitute  for  the  foregoing  paragraph,  after  the 
names  and  residences  and  occupations  of  the  sureties,  hereby 
jointly  (note)  and  severally  undertake,  to  and  with  the  People 
of  the  State  of  New  York,  in,  the  sum  of  dollars,  that 

if  the  said  decree  is  affirmed  in  whole  or  in  part,  or  the  appeal 
is  dismissed,  the  said  appellant  will  pay  (or,  deposit),  (or, 
distribute)  the  sum  of  money  directed  to  be  paid  (or  deposited, 
or  distributed)  by  said  decree,  or  such  part  thereof  as  the  said 
decree  if  affirmed  may  direct  (or,  in  a  proper  case,  say,  will 
deliver  the  property  directed  to  be  delivered  by  said  decree), 
and  that  the  appellant  wilLpay  all  the  costs  and  damages 
which  may  be  awarded  against  him  on  such  appeal. 

(Date.)  (Signature.) 

(Note.) 

Add  also  affidavit  of  sufficiency,  as  follows: 
State  of  New  York 

County  of 

being  duly  sworn  deposes  and  says:  that  he  is 
one  of  the  sureties  named  in  the  foregoing  undertaking;  that  he 
resides  in  county  of  State  of  New  York;  that 

he  is  a     '  holder;  and  that  he  owns  property  consisting 

of  in  the  county  of  and  State  of 

that  the  same  is  of  the  net  value  of  not  less  than 
dollars  and  unincumbered  except  as  follows: 


that  he  is  not  upon  any  bond,  undertaking  or  written  obliga- 
tions whatever,  except  as  follows: 

that  he  is  worth  in  good  property  in  the  State  of  New  York 
not  less  than  dollars  over  and  above  all  debts,  liabil- 


272  surrogates'  courts        §§  251a,  252 

undertaking      should  ities  and  lawful  claims  against  him  and  all  liens  and  incum- 

also  be  endorsed  with  brances  and  lawful  claims  upon  his  property, 

the   approval   of   the  Sworn  to  before  me  this     | 
Surrogate,  the  date  of  day  of  19     J 

such    approval    being 

indicated.   See  §  2762.  (Surety.) 

{Note.) 

.§  251a.  How,stay  effected. — Section  2759  is. general  in  its  operation, 
and  fixes  the  character  of  the  security  which  must  be  given  to  perfect  any 
appeal,  except  such  as  are  exprfessly  provided  for.  The  .stay  which  it  is 
desired  to  secure  pending  any  appeal  is  given,  not  by  virtue  of  this  section, 
but  by  virtue  of  §  2757,  which  is  as  follows  (last  paragraph) : 

Except  as  otherwise  expressly  prescribed  in  this  article,  a  perfected  appeal  has 
the  effect,  as  a  stay  of  the  proceedings  to  enforce  the  decree  or  order  appealed  from, 
prescribed  in  section  1310  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment.    [From  former  §  2584].    (See  whole  section  qiioted  above  in  §  238.) 

This  assumes  that  the  appeal  is  by  one  entitled  to  appeal.  An  appeal 
improperly  taken  cannot  so  operate.'  Matter  of  Evans,  ZZ  Misc.  Qll.  This 
stay  does  not  result  from  appeals  from  interlocutory  or  practice  orders. 
See  opinion  Clarkei,  J.,  in  Matter  of  Williams,  135  App.  Div.  123.  He  con- 
strues "enforce  the  decree  or  order"  as  definitive — ^that  is,  a&  indicating 
decrees  or  orders  directing  collection  or  payment  of  money,  deUvery  of 
property,  punishment  for  contempt,  or  the  doing  of  a  thing  refusal  to  do 
which  will  be  a  contempt. 

The  sections  referred  to  in  §  2557  are  former  §§  2578,  2579  and  25^3, 
now  respectively  2760,  2761  and  2762.  The  effect,  therefore,  of  perfected 
appeals  generally  is  the  same  as  th6  effect  of  a  perfected  appeal  under 
§  1310  which  provides  that  where  an  appeal  is  perfected  as  prescribed  in 
chap.  12,  "the  appeal  stays  all  proceedings  to  enforce  the  judgment  or 
order  appealed  from,  except  that  the  court  or  judge  from  whose  deter- 
mination the  appeal  is  taken  may  proceed  in  any  matter  included  in  the 
action  or  special  proceeding,  and  not  affected  by  the  judgment  or  order  ap- 
pealed from  or  not  embraced  mthin  the  appeal." 

Consequently  where  a  Surrogate  in  probate  proceedings  denies  a  motion 
for  a  commission,  an  appeal  from  his  order  does  not  stay  the  probate  pro- 
ceedings. Estate  of  Henry,  4  Dem.  253.  Nor  would  an  appeal  from  an 
order  denying  a  union  of  issues  previously  directed  to  be  separately  tried 
stay  the  probate  proceedings.  Such  orders  merely  affect  modes  of  pro- 
cedure that  are  entirely  within  the  control  of  the  trial  court.  Matter  of 
Henry,  supra,  citing  Arthur  v.  Griswold,  QO  N.  Y.  143;  Whitney  v.  Town- 
send,  67  N.  Y.  40;  Miller  v.  Porter,  17  How.  Pr.  526. 

On  the  other  hand,  if  a  Surrogate  makes  an  order  granting  ah  appHcft- 
tion  for  the  issuance  of  a  commission  to  take  testimony  without  the  State, 
a  perfected  appeal  from  such  order  would  stay  the  issuance  of  such  com- 
mission.   Matter  of  Henry,  opinion  of  Rollins,  Surr.,  at  page  264. 

§  252.  When  second  undertaking  necessary  to  effect  stay. — There  is  no 
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proyision  for  any  other  undertal^ing  upon  appeal  except  that  required  by 
§  2760,  where  some  appointee  of  the  Surrogate's  Court,  such  as  an  executor, 
administrator,  testamentary  trustee  or  guardian,  appeals  from  a  decree 
requiring  him  to  pay,  distribute  or  deposit  money,  or  to  deliver  property, 
or  where  an  executor  or  administrator  appeals  from  an  order  granting 
leave  to  issue  execution  against  him;  in  such  cases,  in  addition  to  the  un- 
dertaking for  costs  and  damages,  there  must  he  a,  further  undertaking  as 
required  by  the  section  which  has  been  qu6ted  above  in  §  250. 

But  this  section  undoubtedly  requires  two  undertakings,  or  a  double 
undertakiiig  (see  precedent  above)  to  effect  a  stay.  It  must  be  distinctly 
borne  in  mind  that  the  undertaking  specified  in  §  2760  that  the  appellant 
will  pay  the  sum  directed  to  be  paid  or  collected,  or  deposit  or  distribute 
the  money,  or  deliver  the  property,  is  not  sufficient  of  itself  to  stay  the 
decree  unless  the  undertaking  to  pay  all  costs  and  damages  required  by 
§,2759  (formerly  2577)  is  also  given.  Matter  of  Whitmark,  15  N.  Y.  St. 
Rep.  745.  Where  an  executor,  however,  is  mentioned  in  the  willas  a 
legatee  and  he  takes  an  appeal  from  the  decree  of  the  Surrogate  which 
declares  his  legacy  void,  the  fact  that  he  is  an  executor  does  not  require 
the  double  imdertaking  contemplated  by  §  2760,  for  his  appeal  is  an  in- 
dividual appeal,  and  the  single  undertaking  under  §  2759  will  be  deemed 
sufficient.  DuBois  v.  Brown,  1  Dem.  317,  334,  Coffin,  Surr.  Unless,  then, 
the  appeal  is  by  an  executor,  administratpr,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  Surrogate's  Court  as  such,  no  un- 
dertaking can  be  required  except  the  one  for  $250  required  by  §  2759,  and 
the  giving  of  that  undertaking  perfects  the  appeal.  Matter  of  Arkenburgh, 
17  Misc-  543,  Tompkins,  Surr.,  affirmed  on  Surrogate's  opinion  in  11  App. 
Div.-44,  45.  The  danger  of  faiUng  to  give  both  undertakings  in  the  proper 
case  is  illustrated  in  Matter  of  Holmes,  79  App.  Div.  267.  The  Surrogate 
by  decree  ordered  the  executrix  to  pay  certain  legacies.  She  filed  only 
the  undertaldng  required  by  former  §  2577.  The  decree  not  being  stayed 
she  was  proceeded  against  for  contempt,  and  fined  the  amount  directed 
to  be  paid.  The  Surrogate's  action  was  sustained  on  appeal. 
■  If  there  are  two  proceedings  between  the  same  parties  for  the  sarne  ob- 
ject and  one  ripens  into  decree,  it  bars  the  later  proceeding  even  though 
stayed  by  perfected  appeals.    Matter  of  Moran,  59  Misc.  133. 

§  253.  Contempt  cases ;  different  undertaking. 

§  2761.    Security  to  stay  proceedings  in  case  of  commitment. 
An  appeal  from  a  decree  or  an  order,  directing  the  commitment  of  an  executor, 
administrator,  testamentary  trustee,  guardian,  or  other  person  appointed  by^ the 
;  surrogate's  court,  or  an  attorney  or  counsel  employed  therein,  for  disobedience  to 
a  direction  of  the  surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment  of 
.  ,  a  person  refusing  to  obey  a  subpoena,  or  to  testify,  when  required  according  to  law; 
does  not  stay  the  execution  of  the  decree  br  order  appealed  from,  unless  the  ap- 
pellant gives  an  undertaking  with  at  least  two  sureties,  in  a  sum  therein  specified, 
to 'the  effect  that  if  the  decree  ororder  appealed  froin,  or  any  paH  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will,  within  twenty  days  after  the  af- 
firmance or   dismissal,  surrender  himself  in  obedience  to   the  decree  or  order, 
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to   the   custody  of  the  sheriff  of  the  county,   wherein  he  was  directed  to  be 
committed. 

Former  §  2579  of  this  Code,  m  part.    From  2  R.  S.  610,  611  (Part  3,  c.  9,  tit.  3), 
§§111-115. 

Where  an  undertaking  is  required  under  this  section  to  stay 
proceedings  pending  appeal  in  case  of  commitment,  follow  the 
form  in  §  251  from  up  to  and  including  the  names,  residences  and 
occupations  of  the  sureties,  and  then  continue:  hereby  jointly  and 
severally  undertake  that  if  the  decree  (or  order)  appealed  from 
or  any  part  thereof  is  affirmed  or  the  appeal  is  dismissed,  the 
,  appellant  will  within  twenty  days  after  such  aflSrmance  or 

Note.     Follow  same    dismissal  surrender  himself  in  obedience  to  such  decree  (or 
rules  as  to  signature,    order)  to  the  custody  of  the  sheriff  of  .the  county  of 
acknowledgment,     affiy    wherein  by  such  decree  he  is  directed  to  be,  committed. 
davit  of  sufficiency  and        (Note.) 
approval  by  the  court. 

The  language  of  this  section  may  be  confusing  because  it  contains  no 
expUcit  provision  for  an  undertaking  for  costs.  It  has  been  held,  however, 
that  when  an  appeal  is  taken  from  an  order  of  commitment  by  the  Surro- 
gate for  disobedience  to  a  direction  of  such  Surrogate,  or  for  neglect  of 
duty  by  an  executor,  administrator,  testamentary  trustee,  guardian  or 
other  person  appointed  by  the  Surrogate's  Court  or  by  some  attorney  or 
counsel  employed  therein,  a  stay  of  the  execution  of  such  an  order  will  be 
effected,  by  giving  the  seclirity  provided  by  |  2761.  Matter  of  Pye,  21  App. 
Div.  266,  Hatch,  J.  But  it  was  further  held  that,  if  the  appeal  was  prose- 
cuted to  the  court  of  appeals,  in  order  to  secure  a  stay,  such  second  appeal 
must  be  perfected  imder  §  1326.  But  when  the  appeal  to  the  court  of 
appeals  is  perfected  by  the  giving  of  an  undertaking  to  the  effect  that  the 
appellant  will  pay  all  costs  and  damages  not  exceeding  $500,  which  may  be 
awarded  against  him  on  the  appeal,  then  under  §  1310,  q.  v.,  the  appeal 
operates  as  a  stay.  And  it  was  held  in  the  case  just  cited  that  the  supreme 
court  had  power  to  grant  a  stay  of  proceedings  upon  an  appeal  from  an 
order  made  in  a  Surrogate's  Court;  the  order  in  such  case  being  condi- 
tioned on  the  giving  by  the  appellant  of  the  security  required  by  §  1326. 
It  was  further  held  that  the  undertaking  given  under  §  2761  (formerly 
2579)  remained  in  force  unaffected  by  the  appeal  to  the  court  of  appeals 
and  was  a  continuing  security  for  compliance  with  the  decree  of  the  Surro- 
gate, and  that  no  further  security  was  required  to  be  given  so  long  as  it 
remained  in  force.  Judge  Hatch  added:  "It  is  quite  evident  therefore 
that  the  appellant  had  complied  with  all  the  provisions  of  law  necessary 
to  perfect  his  appeal  except  the  giving  of  the  undertaking  for  security  for 
costs;  when  this  was  done,  it,  together  with  the  appeal,  operated  as  a 
stay  of  proceedings  upon  the  decree  appealed  from  until  disposition  was 
made  by  the  court  of  appeals.  No  order  was  therefore  necessary  except 
for  leave  to  file  the  security  to  stay  proceedings  upon  the' decree  upon  filing 
the  required  imdertaking  for  costs.  See  page  268.  See  also  Matter  of 
Gihon,  29  Misc.  273,  where  Surrogate  Silkman  summarizes  the  practice, 
and  holds  that  a  duly  perfected  appeal  by  a  contestant  of  a  will  stays  is- 
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suance  of  letters  testamentary,  unless  the  Surrogate  deems  it  necessary 
to  issue  them  under  §  2557  for  the  preservation  of  the  estate.  (Affirmed 
48  App.  Div.  598,  on  opinion  below.) 

§  254.  Appeal  by  one  of  several  parties,  not  necessarily  a  stay  as  to  all. 
— ^Where  there  are  a  number  of  parties  in  interest  and  they  do  not  all  ap- 
peal, an  appeal  by  one  will  not  necessarily  stay  the  execution  of  the  decree 
where  the  appellant's  rights  are  clearly  separable  from  those  of  the  other 
parties  to  the  proceeding  and  can  be  protected,  as  by  a  deposit  of  money 
covering  his  interest  pending  the  appeal.  So  where  one  of  several  residuary 
legatees  under  a  will,  that  has  been  declared  invahd,  appeals  from  the 
decree  directing  distribution  to  the  next  of  kin,  the  perfected  appeal  will 
only  operate  to  prevent  the  execution  of  the  decree  so  far  as  is  necessary 
to  protect  his  interests.  Kavanagh's  Estate,  9  N.  Y.  Supp.  443,  Ransom, 
Surr.  In  this  case  the  court  made  the  following  direction:  "The  executor 
should  set  aside  a  sum  sufficient  to  provide  for  a  possible  reversal  on  appeal 
and  then  proceed  to  carry  out  the  directions  of  the  decree  so  far  as  the  same 
will  not  be  affected  by  the  success  of  the  appellant." 

§  255.  What  appeals  do  not  stay  execution. — This  subject  is  treated  in 
the  Code  under  the  contradictory  topic  "When  execution  of  a  decree  or 
order  is  stayed  by  the  appeal'."  And  the  provisions  of  the  Code  are  them- 
selves contradictory.  We  have  noticed  that  where  the  decree  is  for  money 
or  the  dehvery  of  property  under  §  2760,  the  representative  or  trustee 
cannot  stay  execution  of  the  decree  appealed  from  by  merely  perfecting 
his  appeal  under  §  2759,  but  must  give  an  extra  undertaking  in  a  sum 
therein  specified,  which,  as  it  is  provided  by  §  2762,  is  to  be  fixed  by  the 
Surrogate  or  an  appellate  justice.  The  form  of  this  undertaking  has  been 
indicated  in  the  foregoing  precedent.  But  §2760  commences:  In  every' 
case  except  one  in  which  the  letters  of  an  executor,  administrator  or  guardian 
have  been  revoked,  or  a  trustee  has  been  removed,"  a  notice  of  appeal  does  not 
stay  the  execution  of  the  decree,  implying  that  in  these  exceptional  cases 
the  notice  of  appeal  does  stay  the  execution  of  the  decree.  But  §  2557 
provides  that  an  appeal  "from  a  decree  revoking  letters  testamentary, 
letters  of  administration,  or  letters  of  guardianship,  or  from  a  decree 
or  an  order  suspending  an  executor,  administrator  or  guardian,  or  remov- 
ing or  suspending  a  testamentary  trustee  or  appointing  a  temporary  ad- 
ministrator or  an  appraiser  of  personal  property,  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from."  These  two  sections  read  together 
apparently  mean  that  in  the  cases  last  specified  under  §  2557  no  stay  of  the 
execution  can  be  accomplished  by  any  imdertaking,  although  the  security 
necessary  to  perfect  the  appeal  must  be  given  under  §  2759  in  order  to 
render  it  "effectual  for  any  purpose."  Fernbacher  v.  Fernbacher,  4  Dem. 
227.    See  opinion  by  Rollins,  Surr. ;  Stout  v.  Betts,  74  Hun,  266. 

So  it  would  appear  that  similarly  under  §  2557,  the  first  paragraph,  where 
punitive  decrees  or  orders  are  made  by  the  Surrogate  directing  commitment 
of  the  various  respondents  specified  in  said  action,  the  appeal  cannot  stay  ex- 
ecution unless  the  second  undertaking  required  especially  by  §  2761  be  given. 
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The  second  paragraph  of  §  2557  also  provides  that  "An  appeal  from  a 
decree  of  the  Surrogate  admitting  a  will  to  probate  or  granting  letters 
testamentary,  or  letters  of  administration,  or  ftom  an  order  or  judgment 
of  the  appellate  division  of  the  supreme  court  affirming"  such  a  de- 
cree "...  does  not  stay  the  issuing  of  letters  where,  in  the  opinion  of  the 
Surrogate,  manifested  by  an  order  the  preservation  of  the  estate  requires 
that  the  letters  should  issue." 

Section  2557  closes  with  the  provision,  already  quoted,  "Except  as  other- 
wise expressly  prescribed  in  this  chapter,  a  perfected  appeal  (that  is,  the 
undertaking  in  the  sum  of  $250)  has  the  effect  of  a  stay  of  4he  proceed- 
ings to  enforce  the  decree  or  order  appealed  from  prescribed  in  §  1310  of 
this  act  in  respect  to  a  perfected  appeal  from  a  judgment." 

We  therefore  summarize  this  question  of  when  a  decree  can  be  stayed 
or  not  stayed  in  respect  to  its  being  executed  by  saying: 

'First,  that  if  a  will  is  probated  and  letters  are  to  issue,  or  letters  of 
administration  are  issued  and  the  Surrogate  thinks  that  the  preservation 
of  the  estate  requires  that  they  should  issue,  an  appeal  may  be  taken 
and  perfected  without  affecting  the  issuance  of  letters.  The  estate  is,  as 
it  were,  in  the  custody  of  the  court  in  a  quasi-receivership,  subject  to  be 
set  aside  if  the  appeal  is  successful,  but  in  the  meantime  the  order  direct- 
ing letters  to  issue  operates  and  cannot  be  stayed.  But  if  the  Surrogate 
fails  to  manifest  his  opinion  by  such  an  order,  a  perfected  appeal  will  stay 
the  issuance. 

Second,  where  letters  are  revoked  or  a  representative  or  trustee  is  re- 
moved or  suspended  or  a  temporary  administrator  is  appointed,  or  an 
appraiser  of  personal  property,  an  appeal  may  be  taken  and  perfected  but 
'  the  decree  or  order  is  to  be  carried  out  none  the  less,  it  -being  obvious 
that  while  anything  done  in  execution  of  the  order  may  be  ntigatory  if 
the  appeal  is  successful,  no  harm  to  the  estate  can  result  if  the  appeal  is 
unsuccessful. 

Third,  then  we  have  the  two  special  cases  in  §§  2760  and  2761  that  where 
a  decree  directs  an  executor  to  make  a  payment  or  to  deliver  property, 
or  where  execution  is  allowed  to  issue  against  an  executor,  or  administrator, 
he  cannot  tie  up  the  proceedings  by  a  mere  perfected  appeal,  but  fnust  give 
security  to  obey,  in  the  event  his  appeal  is  unsuccessful,  and  under  the 
latter  section  in  case  he  has  been  directed  to  be  committed  by  way  of  pun- 
ishment for  contumelious  or  contumacious  conduct,  or  refusal  to  act,  the 
appeal  will  not  stay  the  execution  of  the  decree,  unless  it  is,  first,  perfected, 
and  second,  accompanied  by  an  undertaking  that  he  will  submit  himself 
for  commitment  in  case  his  appeal  is  unsuccessful.  This  brings  us  to  the 
question  of  the  amount  and  requisites  of  the  imdertaking  and  the  enforce- 
ment thereof. 

§  256.  Amount  and  requisites  of  undertakings. — This  is  covered  by 
§  2762,  formerly  by  §§  2580  and  2581  of  the  Code.    The  section  reads: 

§  2762.     Amount  and  requisites  of  undertaking;  action  thereon. 
■    The  sum  specified  in  an  undertaking,  executed  as  prescribed  in  either  of  the 
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last  two  sections,  must  be  fixed  by  the  surrogate,  or  by  a  judge  of  the  appellate 
court,  who  may  require  proof,  by  affidavit,  of  the  value  of  any  property,  or  of  such 
other  facts  as  he  deems  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  sections,  must  be  to  the 
people  of  the  state;  must  contain  the  name  and  residence  of  each  of  the  sureties 
thereto;  must  be  approved  by  the  surrogate  or  a  judge  of  the  appellate  court; 
and  must  be  filed  in  the  surrogate's  office.  The  surrogate  may,  at  any  time  in  his 
discretion,  make  an  order  authorizing  any  person  aggrieved  to  bring  an  action 
upon  the  undertaking,  in  his  own  name,  or  in  the  name  of  the  people.  Such  action 
may  be  prosecuted  in  the  same  manner,  and  with  the  same  effect  as  an  action , 
upon  an  administrator's  bond;  and  the  proceeds  of  the  action  must  be  paid  or  dis- 
tributed as  directed  by  the  surrogate,  to  or  among  the  persons  aggrieved,  to  the 
extent  of  the  pecuniary  injuries  sustained  by  them,  and  the  balance,  if  any,  must 
be  paid  ipto  the  surrogate's  court. 

Former  §§  2580,  2581,  of  this  Code,  modified;  the  last  sentence  is  from  former 
§  2579. 

We  are  to  note,  first,  that  the  amount  of  undertakings  to  avoid  immediate 
commitment  or  to  stay  an  immediate  payment  of  money  or  deUvery  of 
property,  or  to  prevent  an  execution  issuing  against  a  representative,  is 
not  fixed  by  the  statute,  but  depends  upon  the  circumstances  of  each  case 
and  must  be  fixed  by  the  Surrogate,  or  in  the  alternative,  by  a  judge  of  the 
appellate  court.  In  Matter  of  Dittrich,  52  Misc.  277,  the  plaintiff  under- 
took to  determine  the  amount  in  controversy  and  the.  Surrogate  on  motion 
vacated  the  bond.  The  Surrogate  had  made  an  order  directing  the  re- 
moval of  A  and  ordering  her  to  account.  Costs  were  taxed  at  $70.  She 
gave  one  bond  to  perfect  the  appeal  for  $250,  and  one  to  secure  the  $70 
costs  as  being  the  amount  in  controversy! 

In^the  second  place,  it  is  obvious  that  the  undertakings,  the  amount  of 
which  are  fixed  by  the  Surrogate,  are  undertakings  required  by  §§  2760  ~ 
and  2761,  where  the  appellant  is  obviously  an  executor,  an  administrator, 
guardian  or  trustee,  i.  e.,  a  person  appointed  by  the  Surrogate's  Court, 
who  has  been  disobedient  to  its  mandates.  Now  in  the  case  where  some- 
one else  is  the-  appellant,  apparently  the  only  undertaking  required  is  the 
one  which  perfects  the  appeal,  and  that  being  given,  apparently,  under 
the  last  paragraph  of  §  2557,  has  the  effect  of  a  stay.  This  is  obvious  from 
Matter  of  Arkenburg,  No.  1,  11  App.  Div.  44,  affirming  17  Misc.  543,  on 
opinion  of  Tompkins,  Surr.  This  was  a  case  where  a  decree  had  been,  made 
settHng  the  account  of  certain  executors  and  directing  a  distribution.  Some 
of  the  legatees  appealed.  The  executor,  although  a  legatee  under  the 
will,  did  not  appeal.  The  appellants  gave  an  undertaking  for  $250  to  per^ 
feet  their  appeal.  Thereafter  the  executor  moved  for  distribution  under 
the  decree  unless  a  proper  undertaking  should  be  given  to  stay  the  execu- 
tion and  enforcement  of  the  decree.  The  learned  Surrogate,  whose  opinion 
was  adopted  by  the  appellate  division  in  deciding  the  case,  says : 

The  question  is:  "Does  the  undertaking  already  given  effecta  stay? 

"Section  2577  (now  2759)  of  the  Code  provides  for  the  undertaking 
which  has  been  given  and  which  is  necessary  to  render  the  appeal  effectual. 

"The  only  other  undertaking  provided  for  on  an  appeal  from  a  decree 
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of  the  Surrogate's  Court  is  in  cases  of  appeals  by  executors,  administrators, 
trustees,  guardians  or  other  persons  appointed  by  the  Surrogate's  Court. 
Then  to  stay  the  enforcement  of  the  decree  there  must  be  an  additional 
undertaking. 

"Counsel  for  the  executor  and  the  motion  insists  that  [former]  §  2580 
gives  the  Surrogate  discretion  to  require  an  additional  undertaking  and 
fix  the  amount  thereof;  these  are  the  words  relied  upon:  'In, every  other 
case,  it  (the  amount)  must  be  fixed  by  the  Surrogate,  or  by  a  judge  of 
the  appellate  court,  who  may  require  proof,'  etc. 

"These  words,  however,  clearly  refer  to  undertakings  required  of  ex- 
ecutors, administrators,  etc.,  and  not  to  any  other  appellant. 

"The  case  of  Steinback  v.  Diepenbrock,  5  App.  Div.  208,  cited  in  support 
of  the  motion,  is  not  applicable;  there  the  appeal  was  from  a  judgment  of 
the  supreme  court. 

"There  is  authority  for  requiring  an  undertaking  to  indemnify  a  re- 
spondent against  loss  and  damage,  in  such  a  case,  that  is  not  found  in  the 
provisions  in  reference  to  appeals  from  Surrogates'  Courts. 

"My  conclusion  is  that  unless  the  appeal  is  by  the  executor,  adminis- 
trator, etc.,  no  ^undertaking  can  be  required  except  the  one  for  $250  re- 
quired by  [former]  §  2577,  and  that  the  giving  of  that  undertaking  on 
his  appeal  perfects  the  appeal,  and  hence  under  [former]  §  2584  operates 
as  a  stay  of  proceedings  to  enforce  the  decree." 

§  257.  Technical  detail — ^Prosecuting  the  bond— Justification. — In 
§  251  above  we  gave  a  precedent  for  these  undertakings.  It  will  be  seen 
that  this  precedent  complies  with  the  requisities  thereof  set  up  in  §  2762 
above.  The  undertakings  the  requisites  of  which  are  provided  are  those 
given  "as  prescribed  in  the  last  three  sections"  and  therefore  include  the 
security  to  perfect  appeal  and  the  rule  now  is,  therefore,  that  any  of  these 
regular  or  extra  undertakings  must  be-: 

To  the  People  of  The  State. 

Must  contain  the  name  and  residence  of  each  of  the  sureties  thereto. 
'  Must  be  approved  by  the  Surrogate,  or  in  the  alternate,  by  one  of  the 
appellate  judges,  and 

Must  be  filed  in  the  Surrogate's  office. 

We  will  discuss  the  method  of  prosecuting  an  undertaking  in  the  chapter 
on  "Ofiicial  Bonds,"  because  it  is  provided  by  §  2762  that  the  undertaking 
may  be  prosecuted  in  the  same  manner  and  with  the  same  effect  "as  an 
action  on  an  administrator's  bond,"  and  while  the  undertaking  runs  to  the 
people  of  the  state,  it  is  provided,  that  the  Surrogate  "may  at  any  time 
in  his  discretion  make  an  order  authorizing  any  person  aggrieved  to  bring 
an  action  in  his  own  name,  or  in  the  name  of  the  people." 

Justification.  See  "Official  Bonds"  (later)  discussing  §§  2575-2587 
of  Code.  Section  2762  gives  the  Surrogate  power  to  take  proof,  when 
fixing  the  amount  of  an  undertaking  "of  the  value  of  any  property,  or  of 
such  other  facts  as  he  deems  proper."  Section  1.308  applies  also.  Rule  5 
of  the  General  Rules  of  Practice  should  also  be  studied.    Local  rules  by 


§  257  APPEALS   FROM   DECREES   AND    ORDERS  279 

Surrogates  govern,  when  adopted.    We  quote 'Rules  17  and  18  in  New 
York  county  and  Rule  24  in  Kings  county. 

New  Yobk  County 

Rule  XVII. — Justification  op  Sureties  to  Undertaking  on  Appeal 

The  respondent  on  any  appeal  from  a  decree  or  order  of  this  court  may  within 
ten  days  after  the  fihng  of  the  undertaking  required  on  such  appeal  serve  upon  the 
attorney  for  the  appellant  a  written  notice  that  he  excepts  to  the  sufficiency  of 
the  sureties  therein;  whereupon  and  within  ten  days  thereafter  such  sureties,  or 
other  sureties  in  "a  new  undertaking  to  the  same  effect,  must  justify  before  the 
surrogate,  or  a  clerk  designated  for  that  purpose,  on  five  days'  notice  of  such  justi- 
fication, to  be  served  upon  the  respondent's  attorney,  by  each  surety  appearing  in 
person  before  said  surrogate  or  designated  clerk  and  submitting  to  an  examination, 
under  oath,  on  the  part  of  the  appellant,  touching  his  sufficiency.  If  such  sureties 
shall  be  foiind  sufficient,  said  surrogate  or  designated  clerk  will  indorse  an  allowance 
thereof  upon  the  undertaking  or  a  copy  thereof,  and  a  notice  of  such  allowance 
shall  be  served  upon  the  attorney  for  the  exceptant;  and  the  effect  of  any  failure 
to  so  justify  and  procure  such  allowance  shall  be  to  avoid  the  undertaking. 

Rule  XVIII. — ^Justification  of  Sureties  to  Bond  of  Executor,  Administrator, 

Guardian,  .  &c. 

Principals  and  sureties  upon  bonds  and  undertakings,  if  natural  persons,  must 
appear  and  qualify  before  the  clerk  designated  for  that  purpose  by  the  surrogate. 
Whenever  a  bond  with  sureties  shall  be  filed  by  an  executor,  administrator,  guard- 
ian or  trustee  any  person  interested  in  the  estate  may  apply  to  the  surrogate  for 
an  order  requiring  the  sureties  in  said  bond  to  appear  before  him  or  a  clerk  desig- 
nated for  that  purpose  and  submit  to  an  examination  under  oath  as  to  their  suffi- 
ciency as  such  sureties.  If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that 
such  examination  is  necessary  he  will  make  an  order  prescribing  the  time  and  place 
where  such  examination  shall  take  place,  a  copy  of  which  order  shall  be  served  upon 
such  executor,  administrator,  guardian  or  trustee  at  least  five  days  before  the  time 
fixed  for  such  examination.  If  on  such  examination  the  surrogate  shall  be  satisfied 
of  the  sufficiency  of  such  surety  he  will  indorse  his  approval  upon  the  bond  or  a 
copy  thereof;  and  in  case  such  surety  on  such  examination  shall  not  in  the  opinion 
of  the  surrogate  be  sufficient  the  surrogate  will  make  an  order  requiring  the  substi- 
tution of  new  sureties  within  five  days  after  the  service  of  a  copy  of  said  order 
upon  the  executor,  administrator,  guardian  or  other  trustee,  or  his  attorney,  if 
he  shall  have  appeared  by  attorney  on  such  examination.  ■" 

Kings  Countt 

Rule  XXIV 

Principals  and  sureties  upon  bonds  and  undertakings,  if  natural  persons,  must 
appear  and  qualify  at  the  same  time  before  the  Administration  Clerk.  No  bond 
for  a  sum  less  than  fifty  dollars  will  be  approved.  No  bond  given  by  a  surety  com- 
pany, the  penalty  of  which  is  more  than  two  thousand  dollars,  will  be  approved 
unless  it  shall  be  accompanied  by  the  certificate  of  the  surety  thlt  the  principal 
has  made  an  agreement  with  it  for  the  deposit  of  the  moneys  and  other  depositable 
assets  of  the  estate  in  the  manner  declared  to  be  lawful  by  section  813  of  the  Code 
of  CivU  Procedure,  and  that  such  agreement  has  provided  for  such  deposit  with 
one  or  more  depositaries  previously  designated  in  writing  by  the  Surrogate. 

,  If  sureties  become  insolvent,  §  1308  applies  (see  §  2758).    The  remedy  is 
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to  move  for  a  new  or  additional  bond.  Matter  of  Sheldon,  117  App.  Div. 
357.  Read  opinion  of  Sewell,  J.  The  motion  must  be  made  to,  "the  court 
in  which  the  appeal  is  pending." 

§  258.  Appeals  after  jury  trial. — In  former  editions,  prior  to  the  Act  of 
1914,  this  subject  called  for  careful  elucidation,  as  did  also  the  cognate 
one  of  jury  trials  ordered  lay  the  appellate  division  on  reversal  of  Surro- 
gate decrees.    (See  Jessup's  Surr.  Pr.,  4th  ed.,  pp.  213,  et  seq.) 

In  §  178,  above,  we  have  discussed  §  2538  as  to  trial  by  jury  before  the 
Surrogate,  or,  by  his  order,  at  supreme  court  trial  term,  or  in  the  county 
court.  This  section  also  aiithorizes  either  of  the  New  York  county  Surro- 
gates to  transfer  a  probate  proceeding  to  thp  supreme  court,  in  order  to  its 
being  tried  by  jury — as  was  formerly  the  case  under  old  §  2547.  Certain 
questions,  therefore,  emerged:  as  to  motions  to  set  aside  the  verdict  or 
for  a  new  trial,  or  whether  the  appeal  was  from  the  ^Surrogate's  Court  or 
from  the  court  to  which  the  proceeding  had  been  transferred.  Part  of  this 
discussion,  modified  by  the  elimination  of  §;  2472a  and  the  modification  of 
old  §  2547  in  new  §  2538,  is  stiir  necessary.  Where  either  of  the  Surrogates 
of  New  York  county  has  made  an  order  transferring  to  the  supreme  court 
any  special  proceeding  for  the  probate  of  a  will  pending  before  him,  under 
§  2^38,  the  verdi,ct,  on  the  issues  framed  by  the  Sm-rogate's  order  of  trans- 
fer, if  not  set  aside  by  the  trial  justice,  "  shall  be  certified  to  the  Surrogate's 
Court  .  ;  .  and  shall  be  conclusive  except  upon  appeal." 

It  is  to  be  noted  in  this  connection  that  while  the  matter  transferred  is 
pending  in  the  court  to  which  it  is  transferred  or  in  the  court  to  which  it 
may  be  appealed,  the  Surrogate  is  only  deprived  of  the  power  to  try  the  issues 
rejerre^..  His  jurisdiction  over  the  estate  continues.  Matter  of  Blair, 
60  Hun,  523;  Barrett,  J.,  which  opinion  should  be  carefully  read. 

As  to  such  probate  cases  after  the  proceeding  is  transferred  to  the  su- 
preme court,  the  trial  practice  will  follow  the  usual  course.  '  But,  a^  to 
appellate  practice,  the  verdict  bqing  certified,  a  decree  of  the  Surrogate  is 
entered  thereon  and  appeal  lies  from  such  decree., 

The' other  cases  are  the  cases  where  the  Surrogate  has  referred  to  the 
supreme  court  or  cburity'  court  for  trial  controverted  questiorls '  of  fact. 
Under  the  revision  of  1910  resulting  in  the  modification  of  §2547  and  the 
enactment  of  §  2472a,  these  controverted  questions  of  fact  which  the  Surro- 
gate had  power  to  direct  a  jury  trial  were  ^presented  only  in  three  proceed- 
ings, 

(1)  In,  a,  proceeding  to.  sell  decedents'  real  property  the  Surrogate  might 
order  the  trial  of  siich  question  and  must  order  it  if  seasonably  demanded 
by  a  party  having  constitutional  right  to  jury  trial  of  suqh  issue, 

(2)  In  a  proceeding  to  judicially  settle  an  ap'courit,  and 

(3)  In  3,,  profjeeding  for  the  payment  o|  a  legacy  the  Surrogate  m,iist  order 
the,  trial  by  jury  of  any  controverted  question  of  fact  seasonably  demanded 
by  either  party  havinga  constitutional  right  to  such  a  trial. 

Under  the  act  of  1914,  §  2538,'  the  scope  of  this  jiir^  trial  right  is  en- 
laJ■ged,^ee  §  178,  above.  ,; 
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The  Surrogate's  order  framing  the  issue  of  fact  to  be  tried  is  the  only 
authority  necessary  for  the  trial  in  the  supreme  court.  It  will  doubtless 
be  certified  by  the  clerk  of  the  Surrogate's  Court  to  the  clerk  of  the  su- 
preme court;  feither  party  may  then  notice  it  for  trial;  possibly  such  issues 
would  be  given  a  preference  on  the  trial  calendars  of  the  court.  When  the 
verdict  is  rendered,  if  it  be  not  set  aside  by  the  trial  judge,  the  clerk  of 
the  trial  court  certifies  the  verdict  back  to  the  Surrogate's  Court.  It  is 
then  conclusive,  except  upon  appeal.  Section  2538.  Thereupion,  under  old 
§  2547,  at  amy  time  within  ten  days  after  the  verdict  is  rendered  {not 
"certified  back  to  the  Surrogate's  Court")  the  aggrieved  party  might  move 
for  a  new  trial  before  the  trial  justice  "upon  exceptions,  or  because  the  ver- 
dict is  contrary  to  the  evidence,  or  contrary  to  law,  or  is  excessive,  or  is 
insufficient."  This  is  not  now  specifically  provided  nor  is  it  stated  where 
the  order  granting  or  refusing  the  new  trial  shall  be  entered.  But  it  is 
the  clear  intent  that  eveiything  on  the  trial  and  relating  to  the  verdict 
shall  be  in  the  other  court  and  governed' by' its  practice.  The  proceeding, 
it  must  be  recalled,  l*as  not  been  transferred  to  the  supreme  court — simply 
an  issue  certified  for  trial.  The  question  then  arises  whether  the  practi- 
tioner shall  appeal  from  the  order  granting  or  refusing  the  new  trial  forth- 
with, or  review  such  order  as  an  intermediate  order  upon  appeal  from  the 
final  decree,  which  will  be  made  in-  the  main  proceeding  in  the  Surrogate's 
Court.  It  certainly,  if  it  refuses  a  new  trial,  is  an  intermediate  order'nebes- 
sarily  affecting  the  decree  and  comes  within  the  intent  of  §§  1316  and  1317, 
which  pennit  a  review  of  an  intermediate  order  of  this  character  if  specified 
in  the  notice  of  appeal.  Of  course  the  case  where  the  order  grants  a  new 
trial  is  different,  for  ther^  the  new  trial  will  proceed  at  the  direction  of  the 
trial  justice  as  would  happen  in  any  other  jury  trial  in  the  su'^reme  court, 
unless  an  appeal  was  at  once  taken  from  his  order  and  the  new  trial  stayed, 
but  if  the  order  refuses  a  new  trial  the  repeal  of  old  §  2571  must  be  con- 
sidered. That  section  impliedly  gave  the  right  to  appeal  from  that  order 
on  a  separate,  -  independent  and  immediate  appeal,  the  object'  being  of 
course  to  have  the  controverted  question  of  fact  authoritatively  deter- 
mined as  soon  as  possible  before  proceeding  to  a  decree  in  the  main  pro- 
ceeding in  the  ~  Surrogate's  Court,  The  discussion,  in  Bench  and  Bar, 
August,  1910,  we  think  overlooks  the  fact  that  the  Laudy  case,  14  App. 
Div.  160,  is  not  one  of  these  cases  at  all.  It  was  a  case  where  the  jury  trial 
was  ordered  by  the  appellate  court;  In  spite,  therefore,  of  the  uncertain- 
ties presented  by  the  method  of  re-legislating  the  practice,  it  seems  reason- 
able to  state  that  whether  the  trial  by  jury  be  in  a  probate  case  transferred 
in  toto,  or  be  merely  of  a  question  or -questions  of  fact  certified' over  by  the 
Surrogate  for  special  trial,  the  verdict  of  the  jury,  if  not  set  .aside,  can 
only  be  reviewed  by  means  of  a  motion  for  a  new  trial,  and  by  appealing 
from  the  order, granting  or  refusing  a  new  trial,  except  that  in  a. proper  case 
the  prder  refusing  ^neyf  trial  may  be  treated  as  an  intermediate  order  and 
then  certified  back  with  the  verdict  to  the  Siu-rogate's  Court,  and  may, 
in  the  main  proceeding,  be  reviewed  on  the  appeal  from  the  decree  itself. 
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No  authority  need  be  cited  to  the  proposition  that  an  order  denying  a  new 
trial  necessarily  affects  the  final  judgment. 

In  conclusion,  it  should  be  observed  that  the  Surrogate  is  now  shorn, 
§  2539,  last  paragraph,  of  his  power  he  formerly  enjoyed  to  entertain  a 
motion  for  a  new  trial,  though  he  has  jurisdiction  of  the  proceeding  (see 
Matter  of  Patterson,  63  Hun,  529-532).' 

The  differentiation  that  had  to  be  drawn  when  former  §  2548  and  §  2549 
were  on  the  statute  book  and  specifically  prescribed  how  these  various  jury 
trials  must  be  reviewed  are  no  longer  pertinent  and  even  by  analogy  might 
confuse  the  discussion.  By  their  repeal  the  Surrogate's  special  power  to 
entertain  a  motion  for  a  new  trial  in  certain  cases  is  taken  away.  By 
§  2539  when  he  himself  presides  at  a  jury  trial  he  has  every  power  of  a 
trial  justice  in  the  premises. 

We  conclude:  as  the  proceeding  remains  in  his  care,  save  in  New  York 
County  when,  and  only  when,  the  whole  proceeding  is  transferred,  the 
clerk  of  the  Part  where  the  trial  is  had  appears  to  be  charged  with  the 
duty  of  certifying  the  verdict  and  the  order  of  the  Judge  if  one  be  made  on  a 
motion  to  set  it  aside  or  for  a  new  trial,  back  to  the  Sm'rogate's  Court  for 
entry.  And  from  the  order,  when  so  entered,  as  from  any  order  in  that 
Court,  the  appeal  will  be  taken. 

§  259.  Powers  of  Appellate  Division. — Appeal  having  been  taken,  and 
perfected,  the  papers  on  appeal,  or  the  case  and  exceptions,  being  settled 
and  filed,  and  the  matter  brought  on  for  argument,  we  note  that  the 
Appellate  Court  has  peculiarly  extended  scope  in  its  powers  of  review. 

§  2763.     Power  of  appellate  court;  further  testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appelate  court  has  the  same  power 
to  decide  the  questions  of  fact,  which  the  surrogate  had;  and  it  may,  in  its  discretion, 
receive  further  testimony  or  documentary  evidence,  and  appoint  a  r^eree. 

The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree  or  order  appealed 
from,  and  each  intermediate  order,  specified  in  the  notice  of  appeal,  which  it  is 
authorized  by  law  te  review,  and  as  to  any  or  all  of  the  parties;  and  it  may,  if  neces- 
sary or  proper,  grant  a  new  trial  or  hearing.  Upon  an  appeal  from  a  determination 
of  the  surrogate,  made  upon  an  application  pursuant  to  subdivision  six  of  section 
2490  1  the  appellate  court  has  the  same  power  as  the  surrogate,  and  his  determina- 
tion must  be  reviewed  as  if  an  original  application  were  made  to  that  court.^  The 
decree  or  order  appealed  from  may  be  enforced,  or  restitution  may  be-awarded,  as 
,  the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of  this  act,  with 
respect  to  an  appeal  from  a  judgment. 

Former  §§  2481,  2586,  2587  of  this  Code. 

We  have  already  noted  the  suggestion,  under  the  Oilman  case,  supra, 
that  the  careful  practitioner,  having  the  right  under  §  2757  to  appeal  on 
the  facts  will  specify  in  his  notice  of  appeal  that  he  appeals  under  §§  2757 
and  2763  so  as  to  invoke  the  powers  given  under  the  first  paragraph  of  the 
latter  section. 
The  power  of  the  Appellate  Division  in  the  review  of  a  decision  of  the 

'  Section  2490,  subd.  6,  is  the  provision  whereby  the  Surrogate  has  power  to  open,  var 
cate,  etc.,  his  orders  or  decrees  and  to  grant  new  trials. 
2  The  words  "that  court"  mean  the  Appellate  Court, 
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Surrogate  is  not  limited  to  a  determination  of  whether  there  exists  evidence 
upon  which  his  decree  may  be  supported.  This  is  by  virtue  of  §  2763 
quoted  above.  Not  only  has'the  court  the  same  power  in  regard  to  the 
facts  that  the  Surrogate  himself  had,  Matter  of  Lavdy,  148  N.  Y.  403; 
Matter  of  Purdy,  46  App.  Div.  33;  Matter  of  Bossell,  121  App.  Div.  381, 
but  it  must  determine  for  itself  upon  the  facts  whether  the  case  was  cor- 
rectly decided  when  such  question  is  presented  by  the  appeal.  Matter  of 
Hall,  61  App.  Div.  266;  Matter  of  Warner,  53  App.  Div.  565;  Matter  of 
Rogers,  10  App.  Div.  593,  594,  citing  Gilman  v.  Oilman,  3  Hun,  22;  Matter 
of  Hardenhurg,  85  Hun,  580;  Kingsland  v.  Murray,  133  N.  Y.  170;  Burger 
V.  Burger,  111  N.  Y.  523.  This  is  well  illustrated  in  Matter  of  McGarren, 
112  App.  Div.  503.  The  Surrogate  refused  to  recognize  as  widow  one 
whose  marriage  had  been  annulled  by  a  supreme  court  judgment,  holding 
that  such  judgment  bound  him  so  long  as  it  stood,  and  that  he  had  no  power 
to  examine  whether  it  was  based  on  personal  service  of  process.  The  Ap- 
pellate Division  held  he  had  such  power,  examined  the  facts  as  to  service 
for  itself,  held  service  had  been  duly  made  and  affirmed  the  Surrogate's 
.  denial  of  her  status  as  widow,  but  on  this  further  and  stronger  ground, 
which  afterwards  was  given  the  force  of  res  adjudicata.  Matter  of  Mc- 
Goughran,  124  App.  Div.  312,  appeal  dismissed,  192  N.  Y.  565. 

When  an  appeal  from  a  Surrogate's  decree  is  taken  on  the  facts,  the 
Appellate  Court,  while  the  proceedings  are  before  it, 'has  power  to  decide 
any  questions  of  fact  which  the  Surrogate  could  decide,  and  in  its  inquiry 
into  such  facts  it  may  take  further  testimony  or  documentary  evidence, 
and  also  direct  a  reference  for  the  purpose  of  taking  such  testimony.  Mat- 
ter of  Westerfield,  61  App.  Div.  413. 

,  Section  2763  means  what  it  says:  the  Appellate  Division  has  and  may 
exercise  the  trial  powers  of  the  Surrogate.  Matter  of  Tyndall,  117  App;, 
Div.  294,  and  cases  cited  at  p.  299;  Matter. of  Hall,  61  App.  Div.  266;  Mat- 
ter ofStapleton,  71  App.  Div.  1.  Matter  of  Beck,  6  App.  Div.  211, 154  N.  Y. 
750-  That  is,  in  rehearsing  the  record,  it  may  at  any  point  reverse  the  rul- 
ing of  the  Surrogate,  as  where  he  struck  out  testimony,  and  proceed  ac- 
cordingly on  the  facts  as  thus  reinforced. 

This  power,  however,  will  only  be  exercised  in  necessary  cases  and 
where  a  clear  reason  therefor  is  shown.  So  in  the  Gaines  Will  case,  where 
the  decree  appealed  from  had  been  made_  several  years  before  the  appeal 
came  on,  and  application  was  made  to  the  General  Term  to  direct  the  tak- 
ing of  further  evidence,  the  General  Term  refused  to  exercise  its  power 
under  old  §  2586.  Matter  of  Gaines,'  74  Hun,  94.  But  in  Matter  of  Burr, 
116  App.  Div.  518,  where  the  appellant  executor  was  removed  for  failing 
to  inventory  a  demand  note  he  had  given  decedent  and  complained  on 
appeal  that  Surrogate  had  refused  to  allow  him  to  prove  payment,  the 
Appellate  Division  appointed  its  own  referee  to  take  such  proof.  See 
Matter  of  Farmers'  Loan  &  Trust  Co.,  47  App.  Div.  448.  The  Appellate 
Court  must  be  satisfied  that  the  evidence  sought  to  be  secured  is  important 
enough  to  justify  a  rehearing.    Matter  of  Hannah,  45  Hun,  561.    Newly 
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discovered  evidence  may  be  received  by  the  Appellate  Division.  Caujolle's 
Appeal,  9  Abb.  393;  Matter  of  Drake,  45  App.  Div.  206,  211.  In  Mattef  of 
Shedeker,  95  App.  Div.  149,  the  court  even  assumed  to  supply  an  essential 
finding  of  fact  omitted  by  the  Surrogate,  as  well  as  by  his  referee.    _ 

The  duty  of  the  Appellate  Division  is  riot  merely  to  determine  whether 
there  was  sufficient  evidence  to  support  the  decision,  but  it  is  expected  to 
determine  for  itself  whether  the  Surrogate  correctly  determined  the  acts. 
Matter  of  Rogers,  10  App.  Div.  593;  Matter  of  Warner,  53  App.  Div.  565, 
567. 

This  power  prior  to  the  adoption  of  the  Code  was  possessed  by  the  Court 
of  Appeals  as  well.  Robinson  v.  Raynor,  28  N.  Y.  494,  496,  opinion  of 
Seldeny  J.,  citing  Schenck  v.  Dart,  22  N.  Y.  420;  Caujolle  v.  Ferrie,  23  N.  Y. 
90;  Moore  v.  Moore,  21  How.  Pr.  211.  See  also  Howland  v.  Taylor,  53 
N.  Y.  627;  Kyle  v.  Kyle,  67  N.  Y.  400,  408;  Hewlett  v.  Elmer,  103  N.  Y. 
156,  163.  But  under  the  present  limitations  of  the  jurisdiction  of  the 
Court  of  Appeals  this  is  no  longer  so.  Section  190,  Code  Civ.  Proc.  The 
Appellate  Division  may  review  discretionary  orders  of  the.  Surrogate,  but 
will  not  disturb  his  determinations  unless  there  be  an  abuse  of  his  discre- 
tion. Matter  of  Goundry's  Estate,  57  App.  Div.  232.  Discretion^iry  orders 
are  not  appealable  to  the  Court  of  Appeals.  Matter  of  Baldvnn,  158  N.  Y. 
713. 

§  260.  What  the  Appellate  Court  may  do. — We  have  already  discussed 
§  2757.  We  quote  again  a  part  thereof:  i.  e.,  that  an  appeal  from  an  order 
or  decree  of  the  Surrogate's  Court  brings  up  for  review  by  each  court  to 
which  the  appeal  is  carried,  each  decision  to  which  an  exception  is  duly 
taken  by  the  appellailts  as  prescribed  in  §  2542. 

The  section  closes  by  a  general  rule,  to  quiet  appellate  litigation.  "But 
such  a  decree  or  order  shall  not  be  reversed,  for  an  error  in  admitting  or 
rejecting  evidence,  unless  it  appears  {sic)  to  the  appellate  court  that  the 
exceptant  was  necessarily  prejttdided  thereby."  In  the  discussion  belOw, 
the  cases  cited  must  be  read  with  this  qualification  ever  in  mind  that  "re- 
versible error"  means  error  that  was  necessarily  prejudicial. 

There  shall  be  a  case  containing  the  evidence  incorporating  the  findings 
and  conclusions  and  rulings  with  the  exceptions  thereto.  So,  where  there 
was  no  case  made  and  settled  and  no  record  of  any  exceptions,  it  was  held 
that  an  appeal  brought  up  nothing  for  review.  Matter  of  Potter,  32  Hun, 
599.  And  where  there  had  been  findings  of  fact  and  exceptions  but  no 
case  on  appeal  had  been  made  and  settled,  it  was  held  that  the  mere  fact 
that  these  findings  and  exceptions  were  mentioned  in  the  notice  of  appeal 
would  not  entitle  the  appellant  to  a  review  thereof  in  the  Appellate  Court. 
Matter  of  Clark,  34  N.  Y.  St.  Rep.  523.  See  also  Waldo  v.  Waldo,  32  Hun, 
2S1;  Burger  v.  Burger,  111  N.  Y.  523,  limiting  Angevine  v.  Jackson,  103 
N.  Y.  470;  Matter  of  Kellogg,  104  N.  Y.  648.  So  the  Court  of  Appeals 
held.  Matter  of  Spra'gue,  125  N.  Y.  732,  that  where  no  findings  had  been 
made  and  the  case  on  appeal  contained  no  exceptions,  neither  the  General 
Term  nor  the  Courtof  Appeals,  had  any  power  to  review  the  Surrogate's 
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decision  on  the  facts.  But  in  a  case  where  the  respondent  having  omitted 
findings  of  fact  in  the  entry  of  his  decree  argued  an  appeal  upon  the  merits, 
it  was  held  he  could  not  set  up  such  omission  and  deraaiid  a  reargument  on 
the  ground  that  no  findings  were  made.  Matter  of  Patterson,  16  N.  Y.  Supp. 
146;  Matter  of  Bradway,  74  Hun,  630;  Matter  of  Falls,  29  N.  Y.  St.  Rep. 
759;  Matter  of  Kaufman,  39  N.  Y.  St.  Rep.  236.  See  Matter  of  Widmayer, 
52  App.  Div.  301.  In  this  last  case  it  was  found  that  the  Surrogate  had 
not  made  any  decision  under  old  §'2545,  and  accordingly  the  case  was 
sent  back  to  the  Surrogate  for  compliance  with  the  statute,  following 
Matter  of  Peck,  60  Hun,  583. 

§  261.  Reversal. — Generally  where  the  Surrogate's  decree  is  a  de- 
termination upon  a  disputed  question  of  fact  and  upon  conflicting  evidence, 
the  Appellate  Division  will  decline  to  disturb  his  decision  upon  appeal. 
See  Mqtter  of  Clark,  82  Hun,  344.  But  under  the  power  which  the  cotirt 
has  to  decide  all  questions  of  fact  which  the  Surrogate  had  (^ee  Matter  of 
Rogers,  10  App-  Div.  593,  594,  and  cases  cited),  if  they  are  satisfied  that 
the  evidence  contained  in  the  case  on  appeal  is  not  merely  conflicting, 
but  is  giich  as  would  warrant  a  jury  in  arriving  at  a  verdict  contrary  to  the 
decisioji  of  the  Surrogate,  the  Appellate  Division  will  reverse  the  decree 
of  the  Surrogate  and  order  a  new  trial  of  the  issues  of  the  specific  questions 
of  fact  involved.  Matter  of  Brunor,  21  App.  Div.  259,  263,  265;  Matter  of 
Van  Houten,  11  App.  Div.  208;  Howland  v.  Taylor,  53  N.  Y.  627.  See 
quasi  protest  against  "gross  and  fantastic  mockery"  of  system  by  Ketcham, 
Surr.,  in  Matter  of  Langbein,  N.  Y.  Law  Jour.,  December  2,  1911,  with 
feeling  references  to  Matter  of  Tompkins,  69  App.  Div.  474,  and  Matter  of 
Clyne,  72  Misc.  593. 

A  decree  or  order  of  the. Surrogate's  Court,  "shall  not  be  reversed  for  an 
error  in  admitting  or  rejecting  evidence,  unless  it  appear  to  the  Appellate 
Court  that  the  exceptant  was  necessarily  prejudiced  thereby;"  therefore, 
where  the  Appellate  Court  is  satisfied  that  while  the  evidence  admitted 
or  rejected  was  improperly  admitted  or  rejected,  yet  the  court  could  in- 
dependently of  such  evidence  have  justly  arrived  at  the  conclusion  that 
it  did,  the  error  may  be  disregarded.  Matter  of  Watson,  101  App.  Div.  550. 
The  effect  of  the  section  is  to  leave  the  Appellate  Court  at  liberty  to  dis- 
regard the  error  if  it  could  have  had  no  influence  on  the  determination  of 
the  case.  Matter  of  Miner,  146  N.  Y.  121,  136;  Matter  of  Crane,  68  App. 
Div.  355,  357,  citing  Matter  of  Rogers,  10  App.  Div.  593;  Matter  of  Welling, 
51  App.  Div.  355.  If  the  judgment  is  clearly  right  notwithstanding  the 
error,  it  is  no  ground  for  reversal.  Loder  v.  Whelpley,  111  N.  Y.  239,  246. 
The  courts  in  applying  this  rule  have  held  that  to  justify  a  reversal  it  must 
appear,  either,  that  had  the  evidence  which  was  rejected  been  received,  the 
appellant's  case  would  not  have  failed,  or  that  without  the  improper  evi- 
dence which  was  received,  the  respondent's  case  was  deficient.  Matter 
of  Seagrist,  1  App.  Div.  615,  opinion  of  Rumsey,  J.,  citing  Snyder  v.  Sher- 
man, 88  N.  Y.  656;  Matter  of  Miner,  supra. 

§  262.  Same  subject. — It  is,  however,  the  duty  of  the  Appellate  Court 
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to  determine  whether  or  not  the  error  was  prejudicial;  this  inquiry  is  neces- 
sarily affected  by  the  question  whether  the  specific  evidence  was  admitted 
improperly  or  rejected  imprope^-ly. 

Thus,  where  a  Surrogate,  on  the  trial  of  an  issue  of  fact,  receives  incom- 
petent evidence,  the  case  is  different  from  an  error  of  the  Surrogate  in 
rejecting  competent  testimony.  In  the  former  case  the  evidence  improp- 
erly received  is  before  the  court,  and  it  may  appear  that,  although  the 
Surrogate  has  erred  in  admitting  it,  yet  the  error  did  no  harm,  because  the 
fact  to  which  such  incompetent  testimony  related  was  clearly  proved  by 
other  competent  evidence.  Thus  in  the  case  of  Loder  v.  Whelpley  et  al., 
Ill  N.  Y.  239,  incompetent  evidence  was  received.  The  Court  of  Appeals 
determined  that  this  error  afforded  no  ground  for  a  reversal  of  the  decree, 
because  the  Surrogate,  in  his  opinion,  which  was  incorporated  in  and  formed 
a  part  of  his  decision,  stated  that  he  had  disregarded  the  incompetent 
evidence,  and  also  because  the  decision  of  the  Surrogate's  Court  was  jus- 
tified "by  testimony  which  leaves  no  doubt  of  its  correctness,  and  leaving 
out  all  the  evidence  objected  to  by  the  contestant,  the  same  result,  and 
that  only,  could  be  reached."  The  court  in  the  case  cited  determined  that 
if  a  decree  of  the  Surrogate  was  clearly  right,  notwithstanding  an  error  in 
receiving  incompetent  testimony,  such  error  is  no  ground  for  a  reversal. 
See  Matter  of  Benton,  71  App..Div.  522,  524;  and  Matter  of  Hopkins,  73 
App.  Div.  559. 

But  the  case  is  different  where  a  Surrogate  errs  in  rejecting  competent 
and  material  testimony.  It  is  impossible  to  determine  what  effect  such 
testimony,  if  received,  would  have  had  on  the  decision  of  the  question  of 
fact  before  the  Surrogate.  A  party  offering  competent  and  material 
testinlony  is  necessarily  prejudiced  by  its  exclusion;  he  is  entitled  to  have 
such  evidence  considered  by  the  Surrogate;  if  received  .it  might  affect  the 
result;  he  is  injured  by  its  exclusion.  This  is  true  of  a  refusal  to  permit 
cross-examination.  Matter  of  Steenwerth,  97  App.  Div.  116.  The  true 
rule  as  to  the  construction  that  should  be  given  to  §  2757  (formerly  §  2545) 
of  the  Code  of  Civil  Procedure  is  stated  by  Andrews,  J.,  in  The  Matter  of 
the  Will  of  Smith,  95  N.  Y.  516,  527,  528,  as  follows:  "Under  this  section, 
when  the  court  of  review  finds  that  incompetent  evidence  has  been  re- 
ceived, or  competent  evidence  rejected,  it  then  becomes  its  duty  to  deter- 
mine whether  the  error  prejudiced  the  party  against  whom  it  was  com- 
mitted. If  it  appears  to  the  court  that  it  did  not,  then  its  duty  is  plain. 
If,  on  the  other  hand,  the  evidence  erroneously  admitted  or  rejected  was 
important  and  material,  and  the  court  cannot  say  that,  notwithstanding 
the  error,  the  judgment  is  right,  or  if  it  entertains  a  reason,able  doubt  upon 
the  subject,  then  we  conceive  a  case  is  presented  where  the  party  excepting 
was  necessarily  prejudiced  within  this  section."  Matter  of  Potter,  1,7  App. 
Div.  267;  Copland  v.  Van  Alst,  9  Weekly  Digest,  407;  Horn  v.  Pullman,  72 
N.  Y.  269;  Matter  of  Morgan,  104  N.  Y.  74,  86;  Brick  v.  Brick,  66  N.  Y. 
144.  This  reemphasizes  the  value  of  having  respondent's  offers,  objec- 
tions and  exceptions  in  the  printed  record.    Such  a  practice  if  insisted 
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upon  obviates  many  difficulties  in  deciding  whether  error  was  "pre- 
judicial." 

The  practice  before  Referees  emphasizes  this  same  point.  Some  referees 
(and  all  referees  should  do  so),  to  avoid  the  expense  and  delay  of  rehear- 
ings,  when  doubtful  as  to  whether  evidence  should  be  received,  take  it, 
subject  to  a  motion  to  strike  out,  on  which  motion  a  ruling  is  subsequently 
made.  The  record  thus  contains  the  questionable  testimony  and  the 
Surrogate  in  acting  on  the  report,  and  the  Appellate  Court  in  reviewing 
him  in  turn,  have  before  them  the  full  facts,  and  can  more  intelligently 
and  with  more  finaUty  determine  the  error,  if  any. 

§  263.  Same  subject. — Where,  on  the  probate  of  a  will,  persons  whose 
testimony  is  made  inadmissible  by  §  829  of  the  Code  are  allowed  to  testify, 
of  course  not  meaning  subscribing  witnesses,  unless  the  Appellate  Court  is 
able  to  say  with  certainty  that  the  evidence  was  without  influence  upon 
the  result  (as,  for  example,  where  other  witnesses  testify  independently, 
substantially  and  conclusively  to  the  same  facts),  it  will  be  proper  ground 
for  reversal.  Schoonmaker  v.  Wolford,  20  Hun,  166,  168,  citing  Foote  v. 
Beecher,  78  N.  Y.  155.  By  conclusive  evidence,  however,  is  meant  in  this 
connection  such ,  evidence  as  is  capable  of  but  one  construction  and  in- 
capable of  being  answered.  In  this -sense,  if  the  incompetent  evidence 
was  slight  or  irrelevant,  or  if,  without  it,  the  fact  is  conclusively  established 
by  other  evidence,  the  Appellate  Court  will  disregard  it  because  it  could 
not  have  injured  the  other  party,  Foote  v.  Beecher,  Church,  Ch,  J.,  or  could 
not  legitimately  affect  the  result.  Hobart  v.  Hobart,  62  N.  Y.  84;  Matter 
of  Torkington,  79  Hun,  118;  Matter  of  Degen,  89  Hun,  143;  Petrie  v.  Petrie, 
126  N.  Y.  683.  But  if  evidence  be  improperly  excluded  in  the  erroneous 
belief  that  §  829  is  applicable,  it  is  reversible  error.  In  such  case  it  is  not 
necessary  that  the  appellant  should  have  made  an  "offer"  of  the  testi- 
mony sought  to  be  introduced.    Matter  of  Potter,  161  N.  Y.  84,  88. 

§  264.  Judgment  or  order  of  Appellate  Division. — The  form  of  the  de- 
termination of  the  Appellate  Court  is  prescribed  by  §  2763  in  part,  which 
we  requote: 

The  appellate  court  may  reverse,  affirm,  or  modify  the  decree  or  order  appealed 
from,  and  each  intermediate  order,  specified  in  the  notice  of  appeal,  which  it  is 
authorized  by  law  to  review,  and  as  to  any  or  all  of  the  parties;  and  it  may,  if  nec- 
essary or  proper,  grant  a  new  trial  or  hearing.  .  .  .  The  decree  or  order  appealed 
from  may  be  enforced,  or  restitution  may  be  a\ifarded,  as  the  case  requires,  as 
prescribed  in  title  first  .of  chapter  twelfth  of  this  act,  with  respect  to  an  appeal 
from  a  judgment. 

The  sections  of  chap.  12  which  are  made  applicable  are  §§  1319  and 
1320,  which  provide  the  mode  of  enforcing  a  judgment  or  order,  either 
modified  or  affirmed.    These  sections  are  as  follows : 

Mode  of  enforcing  affirmed  or  modified  judgment. 

Where  a  judgment  from  which  an  appeal  has  been  taken,  from  one  court  to  an- 
other, is  wholly  or  partly  affirmed,  or  is  modifi.ed,  upon  the  appeal,  it  must  be  en- 
forced, by  the  court  in  which  it  was  rendered,  or  to  the  extent  permitted  by  the 
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determination  of  the  appellate  court,  as  if  the  appeal  therefrom  had  not  been  taken. 
§  1319,  Code  Civ.  Proc. 

See  Matter  of  Cook,  125  App.  Div.  114,  holding  that  after  the  Court  of 
Appeals  has  directed  the  modification  of  a  Surrogate's  decree  he  has  no 
power  to  change  the  decision  formerly  made  by  him  except  in  conformity 
with  the  superior  tribunal's  direction. 

Mode  of  enforcing  affirmed  or  modified  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken,  from  one  court  to 
another,  as  prescribed  in  title  fifth  of  this  chapter,  is  wioUy  or  partly  affirmed, 
or  is  modified,  upon  the  appeal,  the  appellate  coiirt  may  enforce  its  order,  or  may 
direct  the  proceedings  to  be  remitted  for  the  purpose  to  the  court  below,  or  to  the 
judge  who  made  the  order  appealed  from.    §  1320,  Code  Civ.  Proc. 

§  265.  Partial  reversal  and  partial  afBrmance. — It  has  been  questioned 
whether,  when  thqre  are  several  respondents,  the  Appellate  Court  has 
authority  to  reverse  a  decree  in  part  and  to  affirm  it  in  part.  The  rule 
seems  to  be  well  settled  tha;t  upon  an  appeal  from  a  judgment  which  is 
entire  and  against  several  respondents,  the  Appellate  Court  must  either 
totally  afiirm  or  reverse,  both,  as  to  the  recovery  and  as  to  all  the  parties. 
But  in  cases  where  there,  are  separate  and  distinct  judgments,  or  where  an 
error  exists  as  to  a  separate  claim  or.defense,  which  relates  only  to  a  trans- 
action between  the  plaintiff  and  one  of  the  defendants,  the  judgment 
may  be  reversed  as  to  such  a  claim  or  defense,  and  only  as  to  the  parties 
interested  therein,  and  affirmed  as  to  the  remainder.  The  taking  of  "piece- 
meal" appeals  will  not  be  tolerated.  See  Matter  of  Cook,  125  App.  Div.  114, 
aff'd  194  N.  Y.  400.  These  rules  are  not  of  recent  origin.  They  existed 
and  were  practically  the  same  at  common  law,  under  the  Revised  Statutes 
and  the  Code  of,  Ciyil  Prpcedure.  Altman  v.  Hofeller,  152  N.  Y.  498,  504, 
[citing  Richards  v.  Walton,  12  Johns.  434;  Arnold  v.  Sanford,  14  Johns. 
417,  425;  Van  Bokkejin  v-  Ingersoll,  5  Wend.  315;  Shelden  v.  Qwinla/n,  Si 
Hill,  441;  Farrell  v.  Calkins,  10  Barb.  348;  Story  v.  N.  Y.  &  Harlem  R.  R. 
Co..,  6  N.  Y-  85,  89;  Wolstenholme  v.  Wolstenholme  File  Mfg.  Co.,  64  N.  Y. 
272;  Goodsell  v.  Western  Union  Tel.  Co.,  109  N.  Y.  147;  Board  of  Under- 
writers V.  Nat.  Bank,  146  N.  Y.  64.]  See  discussion  of  cases  cited,  at 
pages  504  to  506. 

As  to  findings  of  fact  additionally  to  be  inade  by  the  Appellate  Division 
under,  §1317  of  the  Code,  see  Bonnette  y.  Molloy,  209  N.  Y.  167;  Lamport 
V.  Smedley,  213  N.  Y.  82, 1st  headnote. 

§  266.  After  the  Appellate  Division  has  acted. — The  act  provides: 

§  2764.     Appeal;  proceedings  thereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made  upon  an  appeal 
frxjm  a  dpcre,e  or  an  order  of  a  surrogate's  court  must  be  entered  with  the  clerk  of 
the  appellate  division,  and  a  certified  copy  thereof,  annexed  to  the  papers  trans- 
mitted from,  the  court  below  upon  which  the  appeal  was  heard,  must  be  transmitted 
to  the  court  from  which  the  appeal- was  taken,  and  the  court  below  shall  enter  the 
judgment  or  ort^er  necessary  to  carry  the  determination  of  the  appellate  division 
into  effect;. 
,     ,  Former,!  2585  of  this  Code.    See  L.  1895,  c.  946. 
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§  267.  Appeal  to  Court  of  Appeals. — There  is  in  chap.  18,  no  provision 
as  to  appeals  to  the  Court  of  Appeals;  they  are  regulated  by  §  190  et  seq. 
of- the  Code,  q.  v.  Hence  the  Court  of  Appeals  only  reviews  the  action 
of  the  Appellate  Divisions,  and  that  on  appeals  from  decrees  or  final  orders. 
The  word  final  order  is  not  preserved  in  the  act  of  1914;  but  the  principle, 
so  far  as  the  Court  of  Appeals  is  concerned  remains  unaffected  by  such 
omission. 

Under  this  section  the  following  decisions  have  been  made  as  to  what  is 
or  is  not  a  "final  order"  of  a  Surrogate.  An  order  settling  an  intermediate 
account  of  executor,  and  awarding  commissions,  and  determining  the  rights 
of  the  parties  to  the  extent  that  it  actually  adjudged  them,  is  an  order  finally 
determining  a  special  proceeding,  and  an  appeal  will  lie  to  the  Court  of 
Appeals  as  of  right  from  an  order  of  the  Appellate  Division  affirming  the 
same.  Matter  of  Prentice,^  160  N.  Y.  568.  So  is  an  order  which  effectually 
puts  out  of  court  an  attorney  asserting  his  lien  in  the  Surrogate's  .Court. 
Matter  of  Fitzsimmons,  174  N.  Y.  15.  See  also  Matter  of  Regan,  167  N.  Y. 
338.  An  order  of  a  Surrogate  directing  an  executor  or  administrator  to 
make  and  file  an  account  is  not  a  final  order.  Matter  of  Callahan,  139  N.  Y. 
51.  Nor  is  his  order  denying  a  motion  to  open  a  decree  and  require  a 
further  accounting.  Matter  of  Small,  158  N.  Y.  128,  citing  Van  Arsdale 
V.  King,  155  N.  Y.  325;  City  of  Johnstown  v.  Wade,  157  N.  Y.  50.  The 
order  of  the  Surrogate  fixing  appraiser's  fees  is  a  final  order.  Matter  of 
Harriot,  145  N.  Y.  540.  An  order  of  a  Surrogate  denying  a  motion  to  direct 
an  executor  to  institute  legal  proceedings  is  not  a  final  order  but  is  merely 
the  exercise  of  his  discretion,  and  cannot  be  reviewed  in  the  Court  of 
Appeals.  Sherman  v.  Page,  85  N.  Y.  123.  So  also  a  Surrogate's  order 
vacating  a  stay  on  probate,  denying  an  application  for  issuance  of  letters 
testamentary,  and  relief  from  a  stipulation  of  renunciation  by  an  executor, 
and  granting  letters  of  administration  c.  t.  a.  is  a  discretionary  order  and 
not  reviewable  in  the  Court  of  Appeals.  Matter  of  Baldwin,  158  N.  Y.  713. 
An  order  fixing  the  amount  of  a  creditor's  claim  is  a  final  order.  Mead  v. 
Jenkins,  4  Dem.  85.  So  where  a  Surrogate  made  an  order  denying  a 
motion  to  vacate  certain  decrees  made  upon  executor's  accountings  and 
the  General  Term  reversed  his  decree  and  vacated  the  decree  which  he 
had  refused  to  vacate,  held  that  it  was  a  final  order  and  reviewable  in  the 
Court  of  Appeals.  Matter  of  Tilden,  98  N.  Y.  434.  But  where  a  Surro- 
gate's order  denies  an  application  that  an  executrix  be  required  to  account 
and  on  appeal  the  General  Term  reversed  such  order,  and  remitted  the 
proceedings  to  the  Surrogate  for  the  purpose  of  accounting  prayed  for, 
held  that  this  was  not  such  a  final  order  as  to  be  reviewable  in  the  Court 
of  Appeals.  Matter  of  Latz,  110  N.  Y.  661.  We  discuss,  elsewhere,  under 
"Transfer  Tax"  separately  the  practice  in  such  cases. 

§  268.  After  rehearing  ordered  by  Appellate  Division. — The  form  of 
the  reversal  may  determine  the  right  to  appeal. 

Thus,  if,  on  appeal  from  a  Surrogate's  decree  refusing  probate,  the  Ap- 
pellate Division  reverses  and  directs  probate,  its  act  is  final,  and  appeal  lies 
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to  the  Court  of  Appeals.  Matter  of  Hunt,  110  N.  Y.  278;  Matter  of  Wilcox, 
131  N.  Y.  610.  But  if  it  order  a  rehearing  no  such  appeal  lies,  not  even 
on  stipulation  for  judgment  absolute,  since  the  provisions  of  the  Code  in 
that  regard  apply  only  to  actions.  Matter  of  Gibson,  195  N.  Y.  466;  dist'g 
Matter  of  Whitney,  153  N.  Y.  259. 

§  269.  Practice  on  such  appeals. — When  appeal  is  taken  to  the  Court 

of  Appeals  from  judgment  of  the  Appellate  Division  affirming  or  reversin'g 

a  Surrogate's  decree,  the  appeal  may  be  noticed  on  the  calendar  fdr  appeals 

from  orders  and  heard  as  a  motion.    Under  §  1300  the  notice  of  appeal 

'  "shall  be  filed  with  the  clerk  of  the  Surrogate's  Court." 

While  the  Court  of  Appeals  reviews  the  act  of  the  court  immediately 
below,  and  no  appeal  lies  directly  from  the  Surrogate's  Court  to  the  Court 
of  Appeals,  Matter  of  Union  Trust  Co.,  172  N.  Y.  494,  yet  the  clerical 
practice  is  just  as  if  it  could  so  lie.  For,  after  the  remittitur  is  sent  by 
the  Appellate  Division  to  the  Surrogate,  the  return  of  the  Court  of  Appeals 
is  certified  by  the  Surrogate's  Clerk,  the  notice  of  appeal  is  served  on  him, 
see  §  1300,  Code  Civ.  Proc,  amended  1909,  and  the  remittitur  of  the 
Court  of  Appeals  is  sent  back  to  him  so  that  the  clerk  of  the  Appellate 
Division  has  no  further  relation  to  the  matter,  except  in  the  one  case  when 
the  appeal  is  on  questions  certified  to  the  Court  of  Appeals. 

It  must  be  borne  in  mind  that  the  Court  of  Appeals  will  apply  to  ap- 
peals coming  up  from  the  Surrogate's  Court  the  same  rules  it  does  to  other 
appeals.  Thus  an  order  of  the  Appellate  Division  reversing  a  Surrogate's 
decree  revoking  probate  of  a  will  which  does  not  state  that  the  reversal  was 
upon  the  facts  must  be  reversed  if  the  record  discloses  no  error  of  law. 
Matter  of  Keefe,  164  N.  Y.  352,  rev'g  47  App.  Div.  214,  applying  §§  1338, 
1361,  and  citing  Matter  of  Chapman,  162  N.  Y.  456;  Wetmore  v.  Wetmdre, 
162  N.  Y.  503;  People  v.  Barker,  152  N.  Y.  417.  See  also  Matter  of  Hall, 
164  N.  Y.  196;  Matter  of  Barefidd,  177  N.  Y.  387. 

In  such  a  case  the  Court  of  Appeals  can  examine  the  record  only  to 
ascertain  if  any  of  the  findings  of  fact  are  unsupported  by  evidence,  thereby 
disclosing  legal  error.    Matter  of  Keefe,  supra,  and  cases  cited  at  p.  354. 

In  Nat'l  Harrow  Co.  v.  Behient  &  Sons,  163  N.  Y.  505,  508,  the  court  laid 
down  the  rule,  "When  the  Appellate  Division  reverses  on  the  law  we  have 
but  three  questions  open  to  us  here,  viz.:  1.  The  correctness  of  the  rulings 
as  to  the  admission  or  rejection  of  evidence;  2.  Whether  any  material 
finding  of  fact  is  without  evidence  to  support  it;  3.  Whether  the  conclu- 
sions of  law  are  supported  by  the  facts  found."  Where  the  Appellate 
Division  reverses  a  Surrogate's  decree  upon  questions  of  law  only,  an 
appeal  may  be  taken  to  the  Court  of  Appeals  from  its  decision.  Kingsland 
V.  Murray,  133  N.  Y.  170,  177.  Where  the  evidence  is  conflicting,  or 
where  it  is  of  such  a  nature  that  diverse  infere^ices  may  be  drawn  there- 
from, the  decisions  of  the  Appellate  Division  upon  questions  of  fact  can- 
not be  reviewed  in  the  Court  of  Appeals.  Matter  of  Ross,  87  N.  Y.  514. 
Section  1337  of  the  Code  provides  that  a  question  of  fact  arising  upon 
conflicting  evidence  cannot  be  determined  upon  an  appeal  to  the  Court 
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of  Appeals,  unless  where  special  provision  for  the  deterEoinatjon  thereof 
is  made  by  law. .  No  special  provision  is  found  in  the  Code  authorizing  a 
review  in  the  Court  of  Appeals  of  a  question  of  fact  in  any  special  proceed- 
ing or  upon  any  appeal  from  the  Surrogate's  Court.  Kingsland  v.  Murray, 
supra,  opinion  of  Earl,  Ch.  J.,  at  page  178.  See  also  Matter  of  Mercantile 
Trtisi  Co.,  210  N.  Y.  83.  _.  ', 

Where  the  Appellate  Division  reverses  pn  both  facts, and  law  the  Court 
of  Appeals  has  no  jurisdiction.  Matter  of  Totten,  179  N.  Y.,112.  But, in 
this  case  the  court  asserted  jurisdiction,  holding  that  the  Appellate  Di- 
vision "cannot  create  a  question  of  fact"  by  its  mere  say-^0.  So  they 
examined  the  record,  held  the  inferences  from  uncontradicted  evidence  so 
pointed  to  one  conclusion  and  the  only  one  a  reasonable  mind  could  reach, 
hence  there  was  no  question  of  fact! 

§  270.  Findings  below. — In  the  Barefield  case,  above  cited,  there  were 
no  findings  of  facts.  The  order  of  reversal  by  the  Appellate  Division  did 
not  state  it  was  on  the  facts.  The  Court  of  Appeals  held  it  must  be  pre- 
sumed that  all  facts  warranted  by  the  evidence,  and  necessary  to  support 
the  determination  of  the  trial  court  were  duly  found,  citing.  People  v. 
Adirondack  Ry.  Co.,  160  N.  Y.  225;  Gamim  v.  McGuire,  160  N.  Y.  476. 

If  exceptions  are  made  to  the  Surrogate's  conclusions  of  law  underlying 
a  decree,  which  is  affirmed  by  the  Appellate  Division,  questions  of  law  are 
thereby  raised  which,  the  Court  of  Appeals  can  review.  Matter  of  Killan, 
172  N.  Y.  547. 

§  271.  Appeal  must  be  direct  from  Appellate  Division. — It  is  not  pos- 
sible, after  action  by  the  Appellate  Division  modifying  a  Surrogate's  de-, 
cree,  to  appeal  directly  to  the  Court  of  Appeals  from  that  decree  duly 
modified;  nor  can  such  an  appeal  be  regularized  by  stating  in  the  notice 
that  the  modifying  action  of  the  Appellate  Division  will  be  brought  up 
for  review,  for  it  is  not  an  "intermediate  order"  in  the  sense  of  the  Code. 
Either  an  appeal  must  be  taken  directly  from  the  order  of  the  Appellate 
Division;  or  the  device  resorted  to  of  modifying  the  Surrogate's  decree, 
taking  a  second  appeal  to  the  Appellate  Division  which  will  affirm  pro 
forma,  and  thus  appealing  to  the  Court  of  Appeals  from  this  "final"  judg- 
ment of  the  Appellate  Division.  So  held  in  Matter  of  Union  Trust  Co., 
172  N.  Y.  494,  citing  Ansonia  Brass  &  Copper  Co.  v.  Conner,  98  N.  Y.  574. 

§  272.  Remittitur  from  Court  df  Appeals. — When  the  Court  of  Appeals 
has  decided  the  appeal  its  remittitur  is  sent  down.  It  should  be  filed  in 
the  Surrogate's  Court,  Matter  of  Hopkins,  41  Misc.  83,  aff'd  95  App.  Div. 
57,  when  the  usual  order  is  then  made  making  the  determination  of  the 
Court  of  Appeals  that  of  the  Siurogate.  This  is  made  on  notice.  BayUes, 
New  Trials  &  Appeals,  2d  ed.,  p.  368.  Perplexing  questions  may  arise. 
For  this  last  order  of  the  Surrogate  must  conform  strictly  to  the  remittitur, 
which,  if  erroneous,  can  only  be  amended  by  the  Court  of  Appeals  on 
notice.  Zapf  v.  Carter,  90  App.  Div.  407.  The  court  below  cannot  make 
any  change.  Parish  v.  Parish,  87  App.  Div.  430.  Yet,  on  the  other  hand, 
the  Surrogate  can  make  no  order  he  could  not  originally  have  made. 
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Thus  in  the  Hopkins  case  above,  Silkman,  Surr.,  on  the  remittitur  made 
his  order  a.ccordirigIy  "reversing  the  Appellate  Division  and  ordering  a 
jury  trial."    Held  this  was  unauthorized  and  surplusage. 

In  the  same  case,  the  Surrogate  queried  whether  a  jury  trial  could  be 
had  under  fornier  §  2588  under  the  decision  of  the  Court  of  Appeals,  since 
its  reversal  is  presumed  to  be  on  questions  of  law  and  that  section  only 
authorizes  such  trial  upon  a  reversal  on  the  factsi  The  Appellate  Division 
does  not  pass  on  this  p6iiit  directly,'  but  doubtless  the  Court  of  Appeals 
has  power  on  such  an  appeal  to  make  the  determination  which  the  Appel- 
late Division  ought  to  have  made. 


PART  III 

PROBATE  OF  WILLS 

CHAPTER  I 
wills;  when,  and  to  what  extent,  operative 

§  273.  Function  of  wills.^Upon  the  death  of  a  person  owning  property, 
the  ownership  is  immediately  transferred  to  another;  the  property  is  not 
for  a  single  instant  without  an  owner;  but  the  right  to  the  possession  of. 
such  property,  and  the  power  to  dispose  of  it,  do  not  pass  in  the  same  way. 
The  right  of  ownership  in  the  property  frequently,  if  not  usually,  depends 
on  an  obscure  and  complicated  state  of  facts,  and,  therefoi;e,  for  a  time, 
the  power  of  disposal  is  held  in  suspense  or  incumbered  with  restrictions 
and  conditions  until  those  rights  can  be  judicially  ascertained-  The  pro- 
ceedings had  for  this  purpose,  the  identification  and  collection  of  the 
property,  and  its  allotment  and  distribution  according  to  the  rights  of  the 
successors,  as  they  are  made  to  appear,  constitute  the  administration  of 
the  estate.  The  first  step  in  the  proceedings  taken  in  a  Surrogate's  Court, 
to  obtain  such  a  judicial  determination,  is  to  apply  for  the  probate  of  the, 
will,  if  any,  or  for  letters  of  administration  if  there  be  no  will. 

If  there  be  no  will  the  ownership  of  the  decedent's  real  property  passes 
to  his  heirs,  and  that  of  his  personal  property  is  fixed  by  the  Statute  of  Dis- 
tributions and  its  orderly  administration  is  by  an  administrator  under 
letters  from  the  Surrogate,  called  of  fidministration,  which  issue  pursuant 
to  a  statutory  order  of  priority.  If  there  be  a,  will,  to  the  extent  that  it  be 
vaUd,  the  destination  of  the  property  is  determined  by  its  terms,  and  the 
estate  is  administered  primarily  by  an  executor,  under  letters,  called  testa- 
mentary, from  the  Surrogate,  by  which  executor  distribution  is  made,  unless 
certain  assets  are  left  in  trust  to  testamentary  trustees,  in  which  case,  sub- 
ject to  certain  claims  of  administration  by  the  executor,  the  administration 
and  ultimate  distribution  of  the  trust  assets  are  done  by  such  trustees  or 
their  successors. 

We  discuss  below,  under  separate  cha,pters,  the  mode  and  effect  of  issuing, 
the  various  kinds  of  letters.  But  in  these  five  chapters  we  shall  deal  solely 
with  testacy,  whether  actual  or  attempted,  with  the  manner.in  which  wills 
are  to  be  executed  and  proved  so  as  to  be  operative,  with  the  practice  in 
probating  the  same;  and  with  the  issues  that  arise  in  contested  probates, 
and  the  orderly  disposition  thereof. 

§  274.  The  making  of  a  will — ^Its  purpose. — A,  being  still  alive,  and 
§§  273,  274  293 
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advised  of  the  intent  and  effect  of  the  Statute  of  Distributions,  desires  to 
avoid  and  prevent  its  operation  on  his  estate,  and  proceeds  to  make  and 
execute  his  "Last  Will  and  Testament."  Without  unduly  anticipating 
the  discussion,  under  Contested  Pbobates,  of  the  issues  as  to  factum,  etc., 
we  are  here  to  consider  what  is  requirpd  to;pve  this  "testamentary  script" 
validity  and  effect.  We  will  not  discuss  here  "vahdity  of  testamentary 
provisions."  So  far  as  substantive,  law  is  pertinent  to  a  treatise  on  practice, 
or  adjective  law,  this  topic  will  be  treated  under  "  Consthuction  of 
Wills." 

But,  since  the  right  to  contrav^rie  the  Statute  of  Distributions  is  a 
statutory  and  not  a  natural  right,  we  must  look  to  and  discuss  the  statute 
in  that  case'iilade  and  "pi-otided,  known  as  the  "Decedeiit  Estate  Law 
(Consolidated  Laws,  chap.  XIII,  L.  1909,  chap.  18). 

Definition:  A  i^ilf  is  the  expression  of  one's  desire,  intended  to  be  opera- 
tive after  his  decease,  to' govern 
'    (1)  The  giiardianship  <!)f  his  children, 

(2)  The  administration  of  his  estate,  or 

(3)  The  distributibn  of  his  property. 

It  is,  first,  to  be  noted  that  we  do  not  say  "written  expression"  of  one's 
desire,  for  a  will  liiAy  be,  undet  certain  carefully  limited  conditions,  nun- 
cupative' or  oral  (see  b'elow) . ' 

Second:'  A  will  may  be'  vaUd  that  'bnly  covefs  one  of  the  three  subtopics 
enumerated,  or  ariy  two  of  them,  or  all  of  them.  '      ■ 

We  shall  see  that  a  will  m'ay  be  proven  which  a,  only  Appoints  an  execu- 
tor, or  6,  which  only  directs  disposition  of  property  or  c,  which  only  ap- 
points a  testamentary  guardian. 

For  the  Statul!e  of  Distributions  and  the  Code  provisions  as  to  adrtlinis- 
tratioh  iil' intestacy' are  intertwined  with  testate 'adimnistration.  Thus, 
iri  supposed  case  o,'  the  executor  qualifying  under  the  will  distributes  under 
th^'Statiite  of  Distributions.  Under' &,  an  administrator  c.  t.  a.  is  appointed 
who  carries  but  the  dispositive  provisions  of  the  will.  "Under  c,  there  is 
intestacy  as  to  propierty,  an  administrator  being  appointed,  acts  under  the 
statute  but  the  infant's  share  goes  to  the  testamentary  guardian. 

§  275.  Same^Nuncupaitive  will. — An  unwritten  will  is  Styled  nuncupa- 
tive."''        '    .       '  ■  '  ■  '  ■      ■ 

In  1822,  Chancellor  Kent,  in  Prince  v.  Hazletori,  20  Johns.  502,  disdUssed 
thte  nature  of  these  testamfeiit^;  oil  his  opinion,  the  Court  of  Errors,  23-7, 
rfefii'sfed  to  pWbate  the  declaration,  sworn  to  by  four 'witnesses.  "I  now 
say,  .  .  .  that  I  leave  all  the  property  I  am  possessed  of  to  Mary 
flazleton.  I  do  this  in  consequence  of  the  good"  treatment  and  kind 
a1;tentions  I  haVe  ffeceived  from  her  during  tay  sickness.  She  is  worthy  Of 
it.  No  other  pfersdii  shall  iiiherit  !my  property.  I  wish  you  all  in  the  room 
to  take  hotice  bf  this."  ' 

The  matter  came  before  the' Court  of  Errors  on  an  appeal  from  a  decree 
of  the  Court^of  Probates  at  Albany,  reversing  the  "Surrogate  of  the'city 
arici  coiihty  of  New  York"  who  hatfrefused  probate,  and  the  Chancellor's 
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opinion  reviews  the  liature  of  wills  of  this  character  (see  pp.  510  et  seq.). 
See  his  quotations  of 'sundry  definitions.  Also  his  comparison  of  such  a 
will  to  a  donatio  causa  mortis,  p.  513;  citing  Hedges  v.  Hedges,  Gilbert's  Eq. 
Rep.  12,,  See  also  opinion  of  Woodworth,  J.,  at  pp.  516  et  seq.  Reference 
is, made,  to  Justinian,  Inst.  Lib.  2,  title  10,  §  14;  Swinburne,  Pt.  IV,  §  29, 
p.  350,  which  authority  at  another  place  observes:  "A  nuncupative  testa- 
ment is  vifhen  the  testator,  without  any  writing,  doth  declare  his  will 
before  a  sufficient  number  of  witnesses.  It  is  called  nuncupative,  because 
wjxen  a  man  makes  such  a  testament,  he  must  name  his  executor,  and 
declare  his  whole  mind  before  witnesses"  .  .  .  "commonly  made  when 
the  testator  is  very  sick,  weak,  and  past  all  hope  of  recovery."  In  2  Black- 
stone  Com.  500,  the  words  are  used  "being  declared  by  the  testator  in 
extremis,"  See  7  Bacon,  tit.  Wills,  p.  305;  1  Eq.  Cas  Abr.  403.  There  were 
two  theories  as  to  the  meaning  of  the  requirement  for  naming  an  executor. 
The  one  that  the  donee  received  and  administered  if  no  separate  executor 
was;nanied.  The. other  that  the  effect  of  omission  was  the  same  as  in  a 
written  will,  to-wit,  the  court  must  issue  letters  c.  t.  a.  2  Black.  Rep.  503; 
1  Roll  Abr.  907,  Comb.  20;  Hmjo  v.  Godfrey,  Finch's  Rep.  361;  Coles  v. 
Mprchunt,  4  Vesey,  196;  Philips  v.  Parish  of  St.  Clements  Danes,  1  Eq. 
Cas.  Abr.  401,  pi.  2. 

•  The  common-law  restriction,  that  such  a  will  must  be  made  in  extremis, 
is  still  recognized.  1  Jarman  on  Wills  (ed.  of  Randolph  &  T.),  238.  But 
the  field  of  such  testation  is  hmited  now  by  statute,  Dec.  Est.  Law,  §  16, 
whiph, reqognizes  the  preexistence  of  such  wills  but  prescribes: 

"No  nuncupative,  or  unwritten,  will,  bequeathing  personal  estate,  shall 
be  valid  unless  made, 

1.  By  a  soldier  while  in  actual  military  service, 

2.,  Qr  by  a  mariner,  while  at  sea. 
,  §  276.  Same. — A  nuncupative  will  is  so  termed  a  nuneupando,  that  is, 
f^om  naming  an  executor  by  word  of  mouth.    Thus,  it  is  a  verbal  testa- 
mentary declaration  or  disposition. 

By  the  common  law,  it  was  as  valid  in  respect  to  personal  estate  as  a 
written  testament.  A  will  could  not  only  be  made  by  word  of  mouth,  but 
the  most  solemn  instrument  in  writing  might  be  revoked  orally.  See 
probate  of  a  letter  from  a  soldier  at  the  front.  Botsford  v.  Krake,  1  Abb. 
Pr.  N.  S.  112  (1866). 

In  a  rude  and  uncultivated  age,  to  have  required  a  written  will  would 
have  been  a  great  hardship,  but  with  the  growth  and  progress  of  letters, 
the  reason  for  permitting  a  verbal  testament  diminished  in  force,  until 
finally  an  effort  to. establish  such  a  will  by  means  of  gross  fraud  and  per- 
jury, gave  rise  to  the  Statute  of  29  Charles  II  in  1676,  termed  the  Statute 
of  Frauds.  Ex,  parte  Thompson,  4Bradf.  154,  155,  citiag  Cole  v.  Mordaunt, 
4  Vesey,  196. 

QriginaUy  nuncupative  wills  were  valid,  although  not  made  in  sickness. 
In  the  reign  of  Henry  VIII  (Perkins,  ,476),  they  were  defined  as  properly 
made  when  ,the  testator  "lieth  languishing  for  fear  of  sudden  death,  dareth 
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not  to  stay  the  writing  of  his  testament,  and  therefore  he  prayeth  his 
curate  and  others,  his  neighbors,  to  bear  witness  to  his  last  will  and  de- 
clareth  by  word  of  mouth,  his  last  will." 

In  a  treatise  pubHshed  in  the  time  of  King  James  I  (Swinboufne,  page  32) 
it  is  said  that  this  kind  of  testament  is  only  made  when  the  testator  "is 
now  very  sick,  weak  and  beyond  all  hope  of  recovery." 

It  has  now,  therefore,  become  the  doctrine  that  the  nuncupative  will 
is  only  to  be  tolerated  when  made  in  extremis.  See  Prince  v.  Hazleton, 
20  Johnson,  501,  511,  citing  7  Bae.  Abr.  by  Gwillim,  305;  6  Wood  on 
Conveyances,  574.  See  also  2  Blackstone's  Com.  500,  501,  where  the 
learned  author  says,  referring  to  the  Statute  of  Frauds,  "thus  has  the' 
legislature  provided  against  any  frauds  in  setting  up  nuncupative  wills 
by  so  numerous  a  train  of  requisites  that  the  thing  itself  has  fallen  into 
disuse,  but  in  the  only  instance  where  favor  ought  to  be  shown  to  it,  when 
the  testator  is  surprised  by  sudden  and  violent  sickness."  The  rule  con- 
templates cases  where  a  man  lies  in  extremis  "or  beiag  surprised  by  sick- 
ness or  not  having  an  opportunity  of  making  his  will,  or  lest  he  die  before 
he  coyld  make  it,  gives  away  his  personal  property  with  his  own  hand, 
if  he  dies,  it  operates  as  a  legacy,  if  he  recovers,  the  property  reverts  to 
him,"  which  is  now  a  gift  caiisa  mxrrtis. 

The  limitation  to  soldiers  and  sailors  in  the  Decedent  Estate  Law,  quoted 
above,  is  illumined  by  the  discussion  in  Ex  parte  Thompson,  4  Bradf.  154, 
156,  containing  extracts  from  the  preface  of  the  life  of  L.  Jenkins,  review- 
ing the  testator's  privilege  in  the  Roman  Army,  and  its  influence  among 
civil  nations. 

Before  the  limitation  of  the  rights  of  nuncupation  to  soldiers  and  sailors, 
it  was  essential  that  the  will  should  be  made  in  the  last  sickness.  Prince  v. 
Hazelton,  and  Ex  parte  Thompson,  above  cited.  The  only  other  inquiry 
which  need  now  be  made  is  whether  the  nuncupation  was  made  by  a  per- 
son entitled  to  that  privilege,  so  that  the  evidence  necessary  to  be  adduced 
is  first  on  the  question  whether  the  testator  properly  falls  within  the 
class. 

In  the  case  already  cited  {Ex  parte  Thompson)  the  decedent  was  a  cook 
on  board  a  steamship,  and  not  what  is  ordinarily  underatood  as  a  mariner, 
but  the  court  held  that  as  the  term  "soldier"  embraces  every  grade  from 
the  private  to  the  highest  officer  (see  cases  cited)  so  the  term  "mariner" 
under  the  principle  upon  which  the  privilege  of  nuncupation  is  conceded 
must  be  applied  "to  all  persons  engaged  in  the  marine  service,  whatever 
may  be  their  special  duty,  or  occupation  in  the  vessel."  See  cases  cited. 
AH  the  court  can  demand  is  to  be  satisfied  by  sufficient  evidence  as  to  the 
description  of  the  last  testamentary  request  or  declaration  of  the  de- 
cedent; this  being  doilb,  a  decree  for  probate  is  made,  into  which  the  testa- 
mentary disposition  is  incorporated  as  a  recital,  and  letters  must  issue. 

Of  course  "sufficient  evidence"  must  include  proof  of  the  testamentary 
capacity  of  decedent,  arid  proof  that  the  declaration  of  the  decedent  was 
intended  to  be  testamentary,  and  of  course  the  establishing  of  the  will  may 
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be  defeated  by  proof  of  improper  or  undue  influence  exercised  upon  the 
nuncupator  in  extremis. 

The  opinion  of  Judge  Woodworth  in  Prince  v.  Hazleton,  above  cited,  is 
most  exhaustive  as  to  the  sufficiency  of  evidence  estabhshing  a  nuncupa- 
tive wUl;  though  his  conclusion  was  not  agreed  to  by  the  Court,  Chancellor 
Kent  persuaded  a  majority  of  the  court  that  the  testimony  of  the  four 
witnesses  was  fraudulent  and  perjured. 

,  It  must  be  noted  that  the  phraseology  "soldier  in  actual  mihtary  serv- 
ice," is  imambiguous;  it  is  not  enough  to  be  a  soldier  or  sailor,  but  there 
must  be  actual  service,  as  under  the  rules  prescribed  by  Julius  Caesar, 
"amid  the  perils  of  warfare,  the  forms  prescribed  by  law  for  the  execution 
of  a  will  were  that  the  soldier  might  declare  his  last  wishes  by  word  of 
.  mouth."  Ex  parte  Thompson,  above  cited.  The  antiquarian  will  find  the 
development  of  the  law  concisely  restated  in  Matter  of  O'Connor,  65  Misc. 
403;  where  will  was  made  at  sea  two  days  before  landing  and  he  died  four 
days  after  making  port. 

From  what  has  been  said,  it  is  clear  what  the  necessary  allegations  in  the 
petition  propounding  a  nimcupative  will  must  be.  First,  the  petition 
should  contain  the  aUegations  establishing  the  jurisdiction  of  the  Surrogate 
to  probate  the  wiU.  Then  must  follow  description  of  the  decedent  as  a 
mariner  or  soldier  engaged  in  actual  military  operations  (see  Hubbard 
V.  Hubbard,  8  N.  Y.  196,  and  cases  cited)  and  allegations  sufficient  to  show 
that  he  was  actually  at  sea,  as  a  mariner,  or  in  active  military  service. 
It  is  to  be  remembered  that  the  courts  have  Hberally  construed  the  term 
"mariner"  and  "soldier,"  holding  the  terms  to  include  the  whole  army, 
naval  and  merchant  marine  service.  In  the  case  of  a  mariner,  it  must 
appear  that  he  was  really  at  sea.  The  term  "at  sea"  in  this  connection 
is  held  to  mean  the  open  sea,  where  the  tide  ebbs  and  flows.  See  Hubbard 
V.  Hubbard,  supra,  and  see  Matter  of  Wm.  Gwin,  1  Tucker,  44,  45,  citing 
Gilpin's  R.  526;  The  Thomas  Jefferson,  10  Wheaton,  428;  Steamboat  Orleans 
V.  Phrnbus,  11  Peters,  175;  Earl  of  Easton  v.  Seymour,  2  Curteis,  339,  3 
Curteis,  530,  where  a  commander  in  chief  of  naval  forces  of  Jamaica,  hved 
on  shore  at  his  official  residence  and  that  of  his  family,  and  died  there,  it 
was  held  that  he  was  not  at  sea.  See  also  Goods  of  Lay,  2  Curteis,  375, 
where  a  seaman  lying  in  the  port  of  Buenos  Ayres,  had  leave  to  go  ashore, 
was  injured  and  died;  he  was  held  by  the  Enghsh  court  to  have  been  at 
sea  and  his  nuncupative  wiU  made  in  extremis  was  admitted;  but  this  was 
in  a  case  where  the  decedent  belonged  to  a  seagoing  ship,  and  was  upon  a 
sea  voyage.  While  the  poHcy  of  the  courts  is  to  hberally  construe  the 
definition  of  mariner,  at  sea,  or  soldier  in  active  service,  yet  from  the  very 
nature  of  the  personal  privileges  granted  to  this  class  in  making  testa- 
mentary disposition  of  personal  property,  the  courts  will  not  enlarge  the 
limit  laid  down  by  the  statute  within  which  such  wills  may  be  maintained 
so  that  the  practitioner  propounding  such  a  wiU  must  be  careful  to  affirm- 
atively establish  every  necessary  jurisdictional  and  evidential  fact.  It 
appears  from  Matter  of  O'Connor,  supra,  that  there  is  no  necessity  of 
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averring  in  the  petition  "the  particular  words  or  language"  which  pro^ 
ponent  expects  to  prove. 

§  277.  Written  wills — Factum. — If  the  testator  has,  however,  made  a 
written  will,  the  question  is  was  it  duly  .executed,  as  well  as  was  it  his  last 
will,  or  are  there  codicils  to  be  reckoned  upon  in  connection  with  it.  Fac- 
tum means  due  execution  and  that  is  a  matter  of  statute.  It  is  discussed 
here  rather  than  under  contested  probates,  because  it  is  vitally  prerequisite 
to  probate  whether  contested  or  not.  i 

Due  Execution:  Requirement  of  the  Statute. 
I 

The  Consolidated  Laws  provide  for  the  proper  execution  of  wills  as  fol- 
lows, in  the  Decedent  Estate  Law: 

"Section  21.  Every  last  will  and  testament  of  real  or  personal  property, 
or  both,  shall  be  executed  and  attested  in  the  following  manner: 

"  1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will. 

"2.  Such  subscription  shall  be  made  by  the  testator  in  the  presence  of 
each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him,  to  have 
been  so  made,  to  each  of  the  attesting  witnesses. 

"3.  The  testator,  at  the  time  of  making  such  subscription,'  or  at  the 
time  of  acknowledging  the  same,  shall  declare  the  instrument  so  subscribed, 
to  be  his  last  will  and  testament. 

"4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall 
sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  request  of  the 
testator." 

Section  22  prescribes  an  additional  requisite,  that  the  "witnesses  to 
.any  will  shall  write  opposite  to  their  names  their  respective  places  of 
residence;  and  every  person  who  shall  sign  the  testator's  name  to  any  will 
by  his  direction,  shall  write  his  own  name  as  a  witness  to  the  will."  See 
Bossie  V.  Edelson,  76  Misc.  234  (App.  Term)  statute  does  not  require  street 
and  number.  But,  it  is  expressly  provided,-  the  omission  to  comply  with 
this  requisite  merely  subjects  the  person  guilty  thereof  to  a  penalty  of 
$50.00  to  be  recovered  by  any  person  interested  in  the  property  devised 
or  bequeathed,  who  shall  sue  for  the  same.  It  shall  not  affect  the  validity 
of  the  will;  nor  "  shall  any  person  Hable  to  the  penalty  aforesaid,  be  excused 
or  incapacitated  on  that  account,  from  testifying  respecting  the  execution 
of  subh  will."  Hallenbeck  v.  Van  Valkenburg,  5  How.  Pr.  281.  Dodge  v. 
Cornelius,  168  N.  Y.  242,  rev'g  40  App.  Div.  18,  was  an  action  of  this 
character.  The  constitutionality  of  the  act  was  not  passed  on,  the  court 
finding  the  defendant  had  waived  that  claim  (see  Ibid.,  p.  245)  although 
O'Brien  and  Landon',  J  J.,  dissented  (see  pp.  249-254).  The  three  years' 
statute;  on  an  action  for  a  penalty,  was  held  to  run,  not  from  the  date 
of  the  will,  but  from  the  death  of  testator. 

§  278.  Law  applicable;  place  of  domicil. — Seption  23  of  Dec.  Est.  Law, 
provides :  ' 

A  will  of  (1)  real  or  personal  property,  executed  as  prescribed  by  the  laws  of  the 
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State)  or  (2)  a  will  of  personal  property  executed  without  the  State,  and  within  the 

United  States,  the  Dominion  of  Canada,  or  the  Kingdom  of  Great  Britain  and 

Ireland,  as  prescribed  by  the  law?  of  the  state  or  country  where  it  is  or  was  executed, 

or  (3)  a  will  of  personal  property  executed  by  a  person  not  a  iresideht  of  the  state, 

according  to  the  laws  of  testator's  residence,  may  be  admitted  to  probate  in  this 

state. 

This  is  alluded  to  here  for  clarity,  that  it  be  not  supposed  that  every 

proposed  will  must  comply  with  our  Statute  of  Wills.    The  rule  of  §  23, 

as  to  (2)  thereof  is  well  illustrated  in  Matter  of  Aiiders6n,'78  Misc.  713. 

The  will  was  made  in  Florida.    The  Florida  statute,  Gen.  Stat.,  §  2274, 

was  stipulated.    Also  an  authoritative  case.  Hays  v.  Ernest,  32  Fla:  18. 

The  Surrogate  found  this  as  a  fact,  found  the  will  duly  executed,  and 

admitted  it  as  a  will  of  personal  property. 

II 

Secondly,  the  New  York  law,  as  it  reads  at  testator's  death)  not  at  date 
of  will,  will  apply,  in  case  of,  any  intermediate  amendment,  not  containing 
a  saving  clause.  Root  v.  Stuyvesant,  18  Wend.  257;  Bishop  v.  Bishop,  4 
Hill,  138;  DcnMeday  v.  Newton,  27  Barb.  431;  De  Peyster  v.  Cleniining, 
8  Paige,  295,  26  Wend. -21. 

§  279.  Substantial  compliance  with  the  provisions  of  the  statute. — 
The  provisions  of  the  Statute  prescribing  what  the  necessary  formalities 
are  in  the  due  execution  of  wills,  were  very  carefully  discussed  by  Judge 
Denio  in  an  early  case,  Hoysradt  v.  Kingman,  22  N.  Y.  372,  in  which  case 
the  Court  of  Appeals  declared  that  the  restrictions  which,  from  motives  of 
prudence,  are  thrbwn  around  the  general  right  to  dispose  of  one's  property 
by  act  in  writing  to  take  effect  at  testator's  death,  should  be  construed  lib- 
erally in  favor  of  the  testament,  and  forms  should  not  be  required  which 
the  legislature  has  not  plainly  prescribed.  Ibid.,  at  page  379.  In  other 
words,  substonfiaicoinpliance  with  the  requirements  of  thei  statute  is  suffi- 
cient. Gilbert  v.  Knox,  52  Nv  Y.  125,  129 ;  Matter  of  Menge,  13  Misc.  553 ; 
Matter  of  Carey,  14  Misc.  486;  Larabee  v.  Ballard,  1  Dem.  496;  Matter:  of 
ApplioaiioK  of  Beckett,  103  N.  Y.  167,  174;  Trustees,  e(c./~Vi  Calhoun,  25  id. , 
422;  Gamble  V.  Gamble,  39  Barb.  373;  Coffin  v.  Coffin,  34  N.  Y.  9;  Nelson  v. 
McGiffert,  3  Barb.  Gh.  158;  Carle  v.  Underhillj  3  Bradf.  101;  Seguine  v. 
Seguine,  2  Barb.  385;  In  the  Mattel-  ofCottrell,  95  N.  Y.-  329;  Lane'v:  Lane; 
id.  494:;  Seymour  v.  Van  Wyck,  2  Seld.  120;  Lyman  v:  PMUips,  3  Dem: 
459,  affirmed  at  the  General  Term  and  in  the  Court  of  Appeals.  See  also 
Matter  of  Kenny,  N.  Y.  Law  Journal,  June  1,  1908,  citing  Matter  of  Voorhis; 
125  N.  Y.  765;  also  Matter  of  Mclntyre,  N.*  Y.'Law  Journal,  June  2,  1908. 
But  this  rulebf  substantial  compliance  does  not  permit  vague,  or  insuffir 
cient  proof  as  to  any  of  the  essential  requirements  provided  by  law.j  Matter 
oflRogers)  52  Misc.  412.  The  proponent  of  a  will,  having,  ks  already 
stated,  the' affirmative  of  the  issue,  must  convince  the  trial  court  by  satis- 
factory evidence  that  each  and  every  condition  required  to  make  a  good 
execution  of  a  will  has  been  complied  with.  The  rule  may  be  stated  then 
to  be  not  merely,  that  substantial  compliance  with  the  statute,  is  sufficient 
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but  that  it  is  absolutely  essential.  See  Matter  of  Will  of  Cottrell,  95  N.  Y. 
329,  336;  Matter  of  Elmer,  88  Hun,  290.  So,  in  Matter  of  Booth,  127  N.  Y. 
109,  116,  the  Court  of  Appeals  restated  the  rule,  in  view  of  the  general 
object  of  the  statute  (to  throw  safeguard^  around  execution  such  as  to 
prevent  fraud  and  imposition);  "It  is  wise  to  construe  the  statute  closely, 
rather  than  loosely." 

§  280.  The  subscription  by  the  testator. — The  provision  of  the  statute 
is  that  the  will  shall  be  subscribed,  by  ;the  testator,  at  the  end  thereof.  A 
singular  case  was  that  of  Van  den  Heuvel,  N.  Y.  L.  J.,  March  16,  1912, 
referred  to  elsewhere  under  testamentary  capacity,  where  the  alleged  tes- 
tatrix signed  "Charlotte,  Charlotte  A.  Van  den  Heuvel,  A  Vanden  Heuvel 
Heuvel!"  Fowler,  Surr.,  says  "This  is  not  a  sijbsoription  in  fact.  .  .  . 
The  signature  itself  is  suspicious."  ' 

Before  the  Revised  Statutes,  it  was  held  by  the  Court  of  Errors,  that  by 
the  common  law  as  generally  received  and  understood  in  England  as  well 
as  in  this  country  on  the  19th  of  April,  1775,  when  the  common  law  was 
by  the  constitution  adopted  as  part  of  the  law  of  this  State,  a  will  found  in 
an  iron  chest  among  valuable  papers  of  a  person  deceased,  without  signa- 
ture, having  an  attestation  clause,  without  witnesses,  written  by  the  de- 
ceased with  his  name  in  the  beginniiig  thereof,  in  a  fair  hand,  engrossed 
on  conveyancing  paper  Avith  a  seal  attached  thereto,  evincing  much  de- 
Uberation  and  foresight  in  its  provisions,  and  disposing  of  real  and  personal 
property  to  a  large  amount,  should  be  considered  a  good  and  valid  will  of 
the  personal  estate  therein  mentioned.  Watts  v.  Public  Administrator, 
4  Wend.  168,  rev'g  1  Paige's  Ch.  347.  See  Matter  of  Wilmerding,  75  Misc. 
432,  where  on  proof  by  both  witnesses  that  there  was  no  publication,  a 
holographic  will  was  refused  probate.  See  Matter  of  Marky,  140  App. 
Div.  823. 

The  decedent  in  the  Watts  case  had  died  in  1827,  before  the  enactment 
of  the  Revised  Statutes,  which  went  into  operation  on  the  1st  of  Janu- 
ary, 1830.   Matter  of  Booth,  127  N.  Y.  109. 

:  The  present  rule  is  distinct  and  clear  that  the  testator's  name  must  be 
subscribed  a<  the  end  of  the  will.    See  Hoysradt  v.  Kingman,  22  N.  Y.  372. 

We  shall  discuss  the  cases  first  as  in  former  discussions  and  then  quote 
from  the  most  recent  decision  of  the  Court  of  Appeals  which  appUes  a 
common  sense  test  of  what  "end  of  the  will"  must  mean. 

The  object  of  the  law  as  to  signature  at  the  end  of  the  will  is  not  only 
to  exclude  signatures  at  any  other  part.  Sisters  of  Charity,  etc.,  v.  Kelly,  67 
N.  Y.  409;  Hewitt's  Will,  91  N.  Y.  261;  5  Redf.  271;  O'Neil's  Will,  91 
N.  Y.  516;  Matter  of  Sq.nderson,  9  Misc.  574;  McGwire  v.  Kerr,  2  Bradf. 
244,  but  also  in  order  to  secure  the  instrument  from  interpolation  or  un- 
authorized addition.  The  provision  is.  a  judicious  and  Wise  one.  The 
intention  is  that  the  act  of  authentication  must  take  place  at  the  termina- 
tion of  the  testamentary  disposition,  and  the  testatoi'  and  the  witnesses 
must  concur  in  determining  that  point.  Younger  v.  Duffie,  94  N.  Y.  534, 
539.    The  law  is  no  more  fulfilled  by  the  testator  signing  in  the  middle  of 
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the  will,  and  the  witnesses  attesting  at  the  end,  than  the  witnesses  signing 
in  the  middle  and  the  testator  at  the  end.  They  must  both  subscribe  at 
the  end.  McGuire  v.  Kerr,  supra.  A  will  may  be  said,  therefore,  to  be 
signed  at  the  end  thereof  where  nothing  intervenes  between  the  instru- 
ment and  the  subscription.  Gilman's  Will,  1  Redf.  354,  38  Barb.  364. 
Blanks  in  the  body  of  a  properly  executed  will  do  not  affect  its  validity. 
Matter  of  Murphy,  48  App.  Div.  211.  See  Matter  of  McCarthy,  59  Misc. 
128,  effect  of  intervening  blank  page  in  body  of  will.  Nor  is  it  material 
that  at  the  moment  of  executing  a  will  \\Titten  on  three  sheets  of  paper, 
they  were  not  fastened  together.  Matter  of  Snell,  32  Misc.  611 ;  7n  re  Fitz- 
gerald, 33  Misc.  325,  and  see  Roche  v.  Nason,  105  App.  Div.  256,  aff'd  185 
N.  Y.  128. 

In  Matter  of  Whitney,  153  N.  Y.  259,  rev'g  90  Hun,  138,  but  limited 
by  the  Field  case,  infra,  the  court  of  appeals  pass  upon  this  point,  stating 
that  it  was  no  longer  an  open  one  in  that  court.  The  will  was  in  that  case 
drawn  upon  a  printed  blank,  covering  one  page,  and  the  testator  and 
subscribing  witnesses  signed  at  the  foot  thereof;  the  subdivisions  of  the 
will,  marked  respectively  "First"  and  "Second,"  filled  the  entire  blank 
space  in  the  printed  form,  and  at  the-  end  of  the  second  subdivision  were 
the  words,  "see  annexed  sheet."  On  a  separate  slip  of  paper  were  written 
two  additional  subdivisions  marked  respectively  "Third"  and  "Fourth;" 
this  was  attached  to  the  face  of  the  will,  immediate  over  the  first  and 
second  subdivisions,  by  metal  staples,  so  that  the  slip  annexed  had  to  be 
raised  up  or  turned  back  in  order  to  read  the  first  two  clauses. 

The  court  held  that  the  alleged  will  was  not  subscribed  at  the  end  thereof, 
observing,  "the  will  must  be  a  complete  whole  signed  by  the  testator  and 
witnesses  at  the  end  thereof." 

The  court.  Judge  Bartlett  writing  the  opinion,  reviewed  four  cases  on 
this  point  as  follows: 

"In  Matter,  etc.,  of  Hewett,  91  N.  Y.  261,  the  will  was  written  en  two 
sides  of  an  irregular  shaped  piece  of  paper,  about  one-half  of  it  upon  one 
side  and  the  other  half  upon  the  other  side. 

"The  witnesses  signed  their  names  at  the  bottom  of  the  first  side  and 
again  at  the  top  of  the  second  side. 

"The  testator  signed  his  name  at  the  end  of  the  disposing  portion  of  the 
instrument,  near  the  middle  of  the  secftnd  side,  and  again  at  the  bottom 
of  the  second  side. 

"It  was  held  that  the  statute  required  that  both  the  testator  and  the 
witnesses  must  sign  at  the  end  of  the  will.  Judge  Earl  said:. 'Wherever 
the  will  ends,  there  the  signatures  must  be  found,  and  one  place  cannot  be 
the  end  for  the  purpose  of  subscribing  by  testator,  and  another  place  be 
the  end  for  the  purpose  of  subscribing  by  the  witnesses.' 

"  This  court  held  that  the  probate  of  the  instrument  was  properly  denied. 

"In  Matter,  etc.,  of  O'Neil,  91  N.  Y.  516,  the  instrument  was  drawn  upon 
a  printed  blank,  the  formal  coromencement  being  on  the  first  page  and 
the  formal  termination  at  the  foot  of  the  third  page.    The  blank  space  was 
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filled  on  the  first,  second  and  third  pages  and  the  last  or  thirteenth  clause 
of  the  will  was  partly  written  on  the  third  page  and  the  balance  carried 
over  to  the  blank  fourth  page.  The  names  of  the  testator  and  the  witnesses 
were  subscribed  near  the  bottom  of  the  third  page,  below  the  formal  termi- 
nation of  the  will,  and  there  only.  The  written  matter  on  the  fourth  page 
was  not  connected  with  the  main  body  of  the  will  by  reference  bi  any  kind, 
although  it  was  obviously  a  continuation  and  completion  of  the  thirteenth 
paragraph  of  the  will. 

"  This  court  held  that  the  will  was  not  subscribed  at  the  end  thereof  and 
that  parts  of  the  instrument  preceding  the  signature  could  not  be  received, 
as  the  will  was  either  valid  or  invalid  as  a  whole. 

"  In  Matter  of  Conway,  124  N.  Y.  455,  there  was  a  state  of  facts  quite 
similar  to  Matter  of  O'Neil  just  commented  upon,  with  the  exception  that 
at  the  end  of  the  provisions  in  the  body  of  the  will  were  the  words,  'carried 
to  back  of  will,'  and  upbn  the  back  of  the  sheet  was  the  word  '  continued.' 
Following  this  word  were  various  bequests,  and  then  below  them  were 
added  the  words  '  signature  on  face  of  the  will.' 

"The  Second  Division  of  this  court  held,  with  three  judges  dissenting, 
that  this  instrument  was  not  signed  by  the  testator  and  witnesses  at  the 
end  thereof;  and  had  been  improperly  admitted  to  probate.^  The  dissent- 
ing opinion  rested  mainly  upon  the  fact  that  there  was  a  clear  and  distinct 
reference  in  the  body  of  the  will  to  the  provisions  on  the  back  of  the  paper, 
and  that  they  were  thereby  properly  connected  with  the  subject-matter 
preceding  the  signatures.- 

"This  court,  very  recently,  in  Matter,  etc.,  of  Lewis  R.  Blair  {reported 
in  152  N.  Y.  p.  645),  afiirmed,  without  an  opinion,  the  judgment  of  the 
General  Term,  First  Department,  reversing  the  decree  of  the  Surrogate's 
Court  of  the  county  of  New  York,  admitting  the  alleged  will  of  Lewis  R. 
Blair  to  probate.  This  instrument  consisted  of  eight  pages;  the  testator 
signed-at  the  bottom'  of  the  seventh  page  and  the  witnesses  signed  at  the 
end  of  a  proper  witnessing  clause  at  the  top  of  the  eighth  page. 

"After  the  place  for  the  signatures  of  the  witnesses,  but  before  they 
were  actually  signed  or  the  will  executed;  a  clause  was  added  directing  the 
executors  to  sell  at  private  sale  a  certain  piece  of  real  estate,  and  to  de- 
vote the  proceeds  of  the  sale  in  liquidating  any  deficiency  in  interest  or 
cash  bequests  under  the  will.      .     * ' 

"The  will  was  then  executed,  as  before  stated,  and  the  testator  signed 
the  added  clause,  but  the  witnesses  did  not. 

"The  Surrogate  held  that  the  will  was  complete  without  the  added 
clause,  and  admitted  the  main  body  of  the  instrument  to  probate,  exclud- 
ing the  added  words.  We  held  that  the  additional  clause  was  a  part  of 
the  will,  and  that  it  was  not  signed  at  the  end  thereof  by  testator  and 
witnesses  as  required  by  the  statute. 

"The  object  of  the  statute  is  to  surround  testamentary  dispositions  with 
such  safeguards  as  will  protect  them  from  alteration  and  prevent  fraud." 
Matter  of  Blair,  84  Hun,  581,  citing  Sisters  of  Charity  v.  Kelly,  67  N.  Y. 
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409;  MaMer  of  Case,  1  N.  Y.  St.  Rep.  152.  See  also  Matter  of  Andrews,  162 
N.  Y.  1,  where  will  was  executed  on  reverse  side  of  first  page,  the  second 
page  containing  dispositive  parts  of  will.  The  court  held  it  was  not  sub- 
scribed "at  end  thereof"  and  also  refused  to  read  the  second  page  into 
the  will  as  by  incorporation.  Matter  of  Donner,  37  Misc^  57.  See  Matter 
of  Dake,  75  App.  Div.  403;  Matter  of  Albert,  38  Misc.  61.  See  also  Matter 
of  Gerrard,  N.  Y.  L.  J.,  Feb.  24,  1912. 

§  281.  The  Field  case. — The  unreasonable  and  illogical  effect  of  these 
decisions,  however,  was  reahzed,  and  in  MaMer  of  Field,  204  N.  Y.  448, 
rev'g  144  App.  Div.  737,  a  case  was  presented,  which  had  been  decided  by 
the  lower  courts  in  obedience  to  the  tiases  of  Whitney  and  of  Andrews, 
supra.    Vann,  J.,  in  his  opinion  q.  v.,  says,  in  part: 

Vann,  J. — The  surrogate  refused  probate  because  the  paper  purporting  to  be 
a  will  was  not  "  subscribed  by  the  testator  at  the  end  "  thereof  as  required  by  statute, 
and  the  decree  was  affirmed  by  the  Appellate  Division  for  the  same  reason.  As  the 
essential  facts  were  stipulated,  and  the  original  paper  itself  is  produced  as  one 
of  the  facts  agreed  upon,  the  question  whether  it  was  signed  at  the  end  is  a  question 
of  law.  The  entire  printed  form  was  treated  below  as  the  first  page,  the  sheets 
numbered  from  one  to  six  as  succeeding  pages,  and  thus  the  conclusion  was  reached 
that  the  decedent  (Jjd  not  sign  at  the  end  of  the  paper.  When  read  in  this  way 
the  instruinent  does  not  read,  naturally  or  consecutively,  and  does  not  make  sense. 
The  physical  position  of  the  six  sheets,  the  place  and  method  of  attaching  them 
and  the  closing  paragraphs,  at  the  bottom  of  the  printed  form  are  substantially 
ignored.  The  natural  order  of  reading  the  paper  is  subverted  and  an  artificial 
order  substituted  not  to  aid,  but  to  overturn  the  obvious  intention.  The  natural 
order  of  reading  it  is  to  begin  with  the  opening  words  on  the  printed  blanli  and  con- 
tinuing with  form  and  sense  reasonably  connected  to  read  the  first  of  the  numbered 
sheets,  and,  turning  it  over  in  the  usual  way  with  legal  papers,  to  read  the  other 
sheets  in  their  actual  order,  and  after  the  last  has  been  read,  to  turn  that  over  also, 
when  the  closing  paragraphs  of  the  printed  form  follow,  the  end  of  the  instrument 
is  reached  and  no  part  thereof  follows  the  signature.  Who  would  read  it  in  any 
other  way  unless  he  wished  to  destroy  it  as  a  wiU?  Who  would  turn  over  the  six 
sheets  without  reading  them,  read  the  testimonium  clause  and  then  turn  back  to 
read  the  rest?  In  reading  an  ordinary  card  calendar  with  the  record  of.  the  month 
of  December  printed  on  the  card  itself  and  descriptive  matter  printed  above,  with 
the  records  of  the  other  months  on  slips  attached  in  the  usual  way,  that  of  January 
being  on  top,  who  would  not  regard  December  as  the  end  both  of  the  calendar  and 
the  card?  The  slips  become  the  place  and  method  of  attachment  virtually  embodied 
in  the  card.  So  the  six  sheets  of  the  paper  in  question  are  part  of  the  body  of  the 
will,  being  physically  incorporated  therein,  and  not  as  in  some  of  the  cases,  wholly 
without  the  body  and  merely  referred  to  therein.  The  essence  of  the  paper  sub- 
scribed is  not  the  printed  form  alone,  but  the  printed  form  with  the  six  sheets  so 
inserted  therein  as  to  become  blended  therewith  at  the  point  of  insertion.  Thus 
the  physical  and  the  literary  beginning,  body  and  end  of  the  instrument  are  the  same, 
and  the  signature  of  the  testator  is  found  at  the  end. 

The  position  of  the  courts  below,  however,  finds  some  support  in  the  adjudged 
cases,  for  we  have  gone  far  to  protect  testators  from  the  danger  of  imposition  and 
fraud  through  unauthorized  additions  and  changes  in  their  wills.  That  danger  does 
not  exist  when,  as  in  this  case,  the  will  is  holographic,  and  while  we  do  not  regard 
that  fact  as  controlling,  it  is  worthy  of  remark  that  none  of  the  six  numbered  sheets 
could  have  been  changed  without  the  co-operation  of  the  testator  himself.  While 
the  pins  could  be  removed  and  other  sheets  substituted,  this  is  true  of  many  wills 


304  surrogates'  courts  §  282 

written  on  different  sheets  and  fastened  together  by  rivets  or  tape.  There  is  no 
statute  forbidding  the  use  of  separate  sheets  or  directing  how  they  shall  be  joined 
together.  Cases  where  wills  have  been  altered  after  execution  are  very  rare,  as 
the  records  of  the  courts  show,  while  cases  where  the  intention  of  thejestator  has 
been  whoUy  defeated  by  a  rigid  construction  of  the  statute  requiring  subscription 
at  the  end  of  the  will  are  alarmingly  frequent. 

We  regard  the  decision  in  the  Andrews  case  as  ejrtreme  and  as  marking  a  bound- 
ary beyond  which  we  should  not  go.  The  natural  end  of  a  will  is  where  the  drafts- 
man stopped  writing  in  the  consecutive  order  of  composition,  which  in  the  Andrews 
win  preceded  the  third  page,  and  in  the  will  before  us  succeeded  the  six  num- 
bered pages.  The  will  before  us,  when  read  consecutively,  as  the  mass  of  mankind 
would  read  it,  has  the  signature  at  the  physical  and  natural  end  thereof.  We 
think  that  the  will  of  the  decedent  should  have  been  admitted  to  probate.  We  base 
our  decision  largely  on  the  natural  and  consecutive  method  of  reading,  without 
turning  backward  or  skipping  a  part  and  then  looking  forward  only  to  turn  back- 
ward again  in  order  to  have  the  sense  connected  and  continuous.  Form  should 
not  be  raised  above  substance  in  order  to -destroy  a  will,  and  the  substantial  thing 
in  this  case  is  a  paper  which  reads  straight  forward  and  without  interruption  from 
the  beginning  to  the  end,  and  when  thus  read  the  signature  is  found  at  the  end. 

'  See  Matter  of  Reis^er,  81  Misc.  101,  where  the  testator  folded  one  sheet 
to  make  four  pages  and  then  so  wrote  his  will  and  signed  it  that  the  signa- 
ture of  the  testator  was  on  the  first  page  and  third  page,  and  those  of  the 
witnesses  on  the  first  page.  Cohalan,  Surr.,  distinguished  the  Field  case 
and  denied  probate.    But  see  Matter  of  Peiser,  79  Misc.  668. 

§  282.  Physical  end. — While  it  has  been  intimated  that  the  court  will 
not  undertake  judicially  to  say  that  the  subscription  should  be  one-eighth, 
one-half,  two,  or  ten  inches,  from  the  last  line  of  the  instrument,  yet  the 
rule  embodied  in  the  decisions  contemplates  that  the  signature  of  the  tes- 
tator shall  follow  so  closely  after  the  end  of  the  testamentary  instrument 
as  to  provide  a  reasonable  safeguard  against  interpolation  of  additional 
provisions.  In  Matter  of  Talbot,  91  Misc.  382,  the  date  was  not  in  the  will, 
but  was  written  in  after  the  attestation  clause.  Held,  the  date  was  not  a 
part  of  the  will,  and  that  the  will  was  duly  signed  at  the  end.  See  Matter 
of  Griffiths,  88  Misc.  389,  where  on  the  one  occasion  a  script  was  signed 
and  witnessed  after  a  so-styled  Codicil  No.  1,  written  on  the  third  page. 
Held  whole  script  to  be  deemed  one,  and  duly  executed  at  end  thereof. 
There  have  been  a  number  of  cases  where  the  signature  of  the  testator 
has  been  confused  with  the  attestation  clause  (see  Matter  of  Noon,  31  Misc. 
420),  and  the  signature  of  the  witnesses;  and  yet,  where  a  testator  by 
mistake  subscribed  beneath  the  attestation  clause,  it  was  held  to  be  a 
valid  execution.  Will  of  Cohen,  1  Tucker,  286.  The  learned  Surrogate 
observed  that  as  the  statute  also  provided  that  the  attesting  witnesses 
must  also  sign,  "at  the  end  of  the  will,"  and  as  there  was  no  provision  in 
the  statute  for  an  attestation  clause,  that  there  was  a  substantial  com- 
pliance with  the  provisions  of  law.  "It  is  customary,"  he  says,  "where 
there  is  an  attestation  clause  for  the  testator  to  sign  opposite  a  seal  and 
just  preceding  that  clause  and  for  the  witnesses  to  sign  below  the  clause. 
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In  that  case  they  do  not  all  sign  in  exactly  the  same  place;  yet  the  pro- 
priety of  this  practice  has  never,  I  believe,  been  called  in  question."  See 
Matter  of  Busch,  87  Misc.  239,  where  testator  signed  after  the  clause.  See 
also  Matter  of  Kunkler,  147  N.  Y.  Supp.  1094. 

§  283.  Same  subject— Attestation  clause— In  this  connection  it  is  . 
necessary  to  note  that  the  attestation  clause  is  not  an  essential  part  of  the 
will.  Jackson  v.  Jackson,  39  N.  Y.  153,  159,  citing  Chaffee  v.  Baptist  Mis- 
sionary Association,  10  Paige,  85;  Leaycraft  v.  Simmons,  3  Bradf.  35; 
Jackson  v.  Christman,  4  Wend.  277;  Younger  v.  Duffie,  94  N.  Y.  534, 
539. 

Bearing  in  mind,  therefore,  that  the  purpose  of  the  law,  which  requires 
the  subscription  to  be  at  the  end  of  the  will,  is  to  prevent  fraudulent  ad- 
ditions to  a  will  before  or  after  its  execution,  it  is  manifest  that  the  statute 
should  be  so  construed  as  to  accomplish  this  purpose.  The  testator  shall 
determine  what  shall  form  part  of  the  instrument  which  he  intends  as 
his  will,  that  is,  as  the  instrument  by  which  he  makes  disposition  of  iiis 
property  to  take  effect  after  his  decease.  In  this  connection  the  court  of 
appeals  observes,  Younger  v.  Duffie,  supra,  "every  word  contained  in  the 
instrument  may  not  relate  to  or  bear  upon  the  disposition  of  property.  It 
is  not  uncommon  for  the  testator  to  recite  in  the  will  his  religious  faith  and 
hopes,  and  the  moral  or  prudential  maxims  which  have  guided  his  Hfe, 
and  to  give  directions  concerning  his  body,  and  to  make  many  declarations 
which  have  no  bearing  whatever  upon  the  disposition  of  his  property;  and 
.  yet  they  are  all  part  of  the  instrument  which  he  intends  as  his  will.  Such 
matters  and  declarations  are  usually  inserted  at  the  commencement  of  the 
will,  but  they  may  as  well  be  placed  after  the  disposing  parts  of  the  will; 
and  yet  if  the  signature  in  such  case  is  placed  below  them,  it  is  at  the  end 
of  the  will,  within  the  meaning  of  the  statute.  So,  too,  ordinarily  what  is 
called  the  attestation  clause,  when  it  foUows  the  signature,  is  no  part  of 
the  will.  Jackson  v.  Jackson,  39  N.  Y.  153.  It  is  not  essential  to  the  va- 
lidity of  the  will,  and  as  it  follows  the  signature,  it  cannot  be  taken  as  a 
part  thereof.  But  if  the  testator  chooses  to  insert  the  attestation  clause 
before  his  signature,  thus  making  it  a  part  of  the  instrument,  then  like 
any  other  matter  contained  in  the  will  which  does  not  relate  to  the  disposi- 
tion of  the  property,  it  becomes  a  part  of  the  instrument  called  a  will.  If 
the  testator,  beneath  the  disposing  part  of  the  will,  and  before  his  signature, 
should  insert  the  Apostles'  creed,  or  the  Lord's  prayer,  it  would  be  a  part 
of  the  instrument  called  a  will,  and  although  it  would  intervene  between 
the  signature  and  the  disposing  part  of  the  will,  it  could  not  be  contended 
that  the  will  was  not  subscribed  at  its  end." 

It  is  manifest  that  this  language  contemplates  a  case  very  different 
from  those  where  (as  in  McGuire  v.  Kerr,  2  Bradf.  244,  and  In  re  O'Neil, 
91  N.  Y.  516)  portions  of  the  will  succeed  the  signature  of  the  testator, 
where  of  course  it  is  properly  held  that  the  will  is  not  subscribed  at  the 
end  thereof. ;  So  where  a  testatrix  signed  in  a  blank  space  in  the  attestation 
clause  it  was  held  a  valid  subscription.    Matter  of  Acker,  5  Dem.  19.    But 
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in  that  case  it  appeared  beyond  doubt  that  it  was  intended  by  her  to  be  a 
subscription  to  the  will  and  was  so  understood  by  the  witnesses.  So  also 
Matter  of  Noon,  31  Misc.  420.  So,  also,  in  Matter  of  De  Hart,  67  Misc.  13. 
So,  where  a  will  was  written  upon  an  ordinary  sheet  of  legal  cap  and  the 
will  covered  the  first  and  third  page  only,  leaving  the  back  of  the  first  page 
blank  and  ending  at  the  very  bottom  of  the  third  page,  where  the  testator 
signed  it,  leaving  no  room  for  the  signature  of  the  witnesses,  and  the  attesta- 
tion clause  was  placed  upon  the  opposite  blank  eecond  page  of  the  instru- 
ment so  that  in  appearance  the  attestation  clause  was  in  the  middle  of 
the  will  and  upside  down,  the  General  Term  of  the  Second  Depar-tment, 
Judge  Barnard  writing  the  opinion,  held  that  the  will  was  duly  executed, 
and  there  was  no  fraud,  that  the  testator  signed  at  the  end  of  the  will; 
and  that  the  will  was  in  point  of  fact  attested  after  its  execution  by  the 
testator  at  the  end  of  the  will.  Hitchcock  v.  Thompson,  6  Hun,  279.  See 
also  Matter  of  Singer,  19  Misc.  679,  citing  Matter  of  Dayger,  47  Him,  127, 
and  Hitchcock  v.  Thompson,  supra. 

It  is  also  manifest,  from  what  has  been  said  as  to  the  signature  of  the 
testator,  and  as  to  the  attestation  clause  forming  no  part  of  the  will,  re- 
garded as  a  testamentary  disposition,  that  it  is  immaterial  whether  the 
attestation  clause  is  carried  entirely  across  the  face  of  the  instrument,  as  a 
matter  of  fact  separating  the  signature  of  the  testator  from  that  of  the 
witnesses.  In  such  a  case  all  signatures  may  properly  be  said  to  be  at  the 
end  of  the  will.  The  attestation  clause  may  be  opposite  the  signature  of 
the  testator  or  below  it;  the  cases  are  clear  on  this  point.  See  Matter-  of 
Beck,  6  App.  Div.  211,  Cullen,  J.,  citing  McDonough  v.  Loughlin,  20  Barb. 
238;  Williamson  v.  Williamson,  2  Redf.  449;  Woolley  v.  Woolley,  95  N.  Y. 
231.  However,  where  testamentary  dispositions  are  interpolated  between 
the  signature  and  the  attestation  clause,  the  signature  is  invalidated. 
Matter  of  Sanderson,  9  Misc.  574. 

Practitioners  should  be  careful,  especially  where  wills  are  typewritten, 
as  to  position  of  the  witnessing  signatures. 

§  284.  Same  subject — ^Effect  of  reference  to  annexed  paper. — (See  also 
article  in  Albany  Law  Jour.,  June  3,  1899,  by  Henry  W.  Hardon.)  Cases 
have  not  been  infrequent  where  a  testator,  by  reason  of  Carelessness  or 
a  desire  to  economize  space  or  effort,  has  referred  in  his  will  to  extraneous 
papers  or  memoranda,  either  as  fixing  the  names  of  beneficiaries  of  par- 
ticular devises  or  bequests,  or  as  fixing  the  amount  or  the  manner  in  which 
the  amovmt  of  such  devises  or  bequests  is  to  be  ascertained.  It  has  been 
held  that  the  power  of  incorporating  the  conteilts  of  extraneous  papers 
by  suitable  words  of  reference  in  the  will  itself  is  undoubted,  but  that  it 
is  subject  to  certain  limitations. 

First,  the  paper  or  papers  sought  to  be  incorporated  must  be  shown  to 
have  been  actually  in  existence  at  the  time  the  will  was  executed.  Matter 
of  Robert,  below. 

Second,  it  must  be  capable  of  identification  as  the  self-same  paper  which 
the  testator  intended  to  indicate.    Thus  in  Caidfield  v.  Sullivan,  85  N.  Y. 
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153,  the  court  held  that  proof  of  a  codicil  referring  to  a  will  was  sufficient 
proof  of  the  will.    Van  Courtlandt  v.  Kip,  1  Hill,  590. 

Third,  it  must  not  contain  any  testamentary  dispositions  of  property. 
See  Dyer  v.  Erving,  2  Dem.  160;  Matter  of  Robert,  4  Dem.  185,  192;  In  the  ' 
Matter  of  the  Will  of  O'Neil,  91  N.  Y.  516,  523;  Cook  v.  White,  43  App. 
Diy.  388,  393;  Matter  of  Andrews,  id.,  p.  394,  aff'd  162  N.  Y.  1;  Matter  of 
Conway,  124  N.  Y.  455;  Matter  of  Whitney,  153  N.  Y.  259.  Thus  the 
Surrogate  can  only  probate  such  instruments  as  have  been  made  con- 
formably to  the  statute.  Only  the  will  operates  dispositively.  It  cannot 
reserve  the  power  to  give  by  an  instrument  not  itself  duly  executed  as  a 
will.  Thompson  v.  Quimby,  2  Bradf.  449.  See  Locke  v.  Rings,  66  Hun, 
428;  Matter  of  Sanderson,  9  Misc.  574.  The  distinction  is  to  be  made  be- 
tween "demonstrative"  and  "incorporative"  reference.  ,  If  A  wills  to  B 
"all  the  stock  covered  by  my  agreement  of  May  1,  with  X,"  it  merely  de- 
scribes and  identifies  the  thing  bequeathed.  See  Matter  of  Martindale, 
69  Misc.  522.  But  if  he  wills  the  stock,  so  demonstratively  referred  to, 
to  "the  persons  named  in  the  schedule  marked  A  annexed  tO  said  agree- 
ment," we  have  a  demonstrative  reference  and  an  attempt  at  incorporative 
reference. 

In  Matter  of  Andrews,  supra,  the  Appellate  Division  said,  at  p.  401, 
"We  think  that  under  the  law  now  prevailing  in  this  State,  extraneous 
documents  can  be  referred  to  only  to  ascertain  matters  of  description, 
and  not  for  dispository  provisions."  This  incorporation  of  extraneous 
papers  by  reference  must  not  be  confused  with  the  republication  of  a  prior 
instrument  either  defectively  pubHshed  or  revoked.  For  example,  where 
a  codicil  refers  to  a  prior  unattested  instrument  of  the  character  of  a  tes- 
tamentary disposition  and  the  codicil  is  duly  executed,  the  prior  instru- 
ment may  be  so  identified  by  the  codicil  or  subsequent  will.  See  Brown  v. 
Clark,  77  N.  Y.  369,  378;  Vogel  v.  Lehritter,  139  N.  Y.  223,  235;  CauljkU 
V.  Sullivan,  supra. 

In  the  Robert  case  cited  above  the  testator  provided  that  any  moneys 
or  indebtedness  which  should  appear  upon  any  inventory  or  ledger,  or  a 
book  of  accounts,  kept  by  him  or  under  his  direction,  "charged  as  due  to 
me  from  any  or  either  of  my  said  children  or  Robert  College  of  Constan- 
tinople, during  my  lifetime,  and  as  an  outstanding  or  unsettled,  account 
at  the  time  of  my  decease,"  should  be  considered  as  forming  a  part  of  his 
estate,  and  that  his  executors,  by  discharging  such  indebtedness  to  such 
children  or  college,  should  be  deemed  to  have  paid  an  equivalent  amount 
on  account  of  the  share  given  by  the  will  to  such  child  or  college.  Surro- 
gate Rollins  held  that  it  was  competent  to  consider  all  such  entries  as 
should  have  been  made  before  the  will  was  executed,  and  that  the  legacies 
should  be  abated  by  the  amount  thereby  shown  to  have  been  advanced 
to  any  of  his  said  children  or  said  college.  4  Dem.  185.  The  court  of 
appeals  in  construing  this  same  will,  Robert  v.  Corning,  89  N.  Y.  241,  held 
it  to  be  valid  "within  this  rule  that  a  testator  may  direct  that  the  amount 
of  a  legacy  once  completely  fixed  by  the  will  itself,  shall  be  diminished  by 
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events  actually  occurring  as  matters  of  fact  but  not  by  an  unattested  testa- 
mentary writing,  disconnected  from  any  actual  occurrence."  See  dissenting 
opinion  in  Conway  case,  124  N.  Y.  455. 

So  where  a  will  directed  trustees  to  pay  to  testator's  sister  a  certain 
income,  "excepting  those  items  named  and  referred  to  in  claxise  fourth 
of  this  will,"  by  which  clause  the  testator  directed  his  trustees  after. the 
sister's  death  to  distribute  certain  legacies  to  sundry  institutions  and  per- 
sons named  in  "three  memorandums  left  with  this  will  for  their  guidance." 
After  the  will  had  been  proved,  application  was  made  to  have  these  memo- 
randa admitted  to  probate  as  a  necessary  and  important  part  of  the  testa- 
tor's will.  In  the  petition  it  was  alleged  that  these  papers  were  in  the 
handwriting  of  the  testator  and  were  prepared  by  him,  at  or  before  the 
time  when  the  will  itself  was  executed,  with  the  intent  that  they  should 
be  treated  as  forming  a  part  thereof. 

The  learned  Surrogate  RolUns,  Dyer  v.  Erving,  2  Dem.  160,  observing 
that  he  had  reviewed  every  reported  case  bearing  upon  the  subject  which 
by  dihgent  search  he  had  been  able  to  discover  (at  page  168,  Lvdlam  v. 
Otis,  15  Hun,  410;  Broivn  v.  Clark,  77  N.  Y.  369,  and  English  and  other 
cases  cited  at  page  169),  held: 

"First.  That  words  of  reference  in  a  will  will  never  suffice  to  incor- 
porate the  contents  of  an  extraneous  paper,  unless  it  can  be  clearly  shown 
that,  at  the  time  such  will  was  executed,  such  paper  was  actually  in  ex- 
istence. 

"Second.  That  an  extraneous  paper  produced  as  and  for  a  paper  so 
referred  to  in  a  will,  and  shown'to  have  been  in  existence  when  such  will 
was  executed,  may  be  adjudged  to  form  part  of  such  wiU,  and  be  admitted 
to  probate  as  such,  under  these  circumstances,  and  no  other:  to  wit,  when 
by  satisfactory  and  conclusive  evidence  it  has  been  proved  to  be  the  self- 
same paper  which  the  testator  by  his  words  of  reference  designed  to  in- 
dicate."   He  added, 

"By  its  recent  decision  in  Matter  of  O'Neil,  91  N.  Y.  523,  the  court  of 
appeals  of  this  State  gives  distinct  intimation  of  its  unwillingness  to  en- 
large, if  not,  indeed,  of  its  disposition  to  narrow,  the  scope  and  effect  of 
referential  words  in  testamentary  papers." 

Consequently  the  proof  identifying  the  papers  referred  to  must  be  clear 
and  satisfactory.  The  mere  fact  that  they  were  foimd  in  the  same  box, 
or  trunk,  or  drawer,  or  even  in  the  same  envelope  is  by  no  means  conclusive. 
Dyer  v.  Erving,  supra,  at  pages  170  et  seq. 

A  decedent  left  two  papers,  each  in  a  separate  envelope,  sealed,  both 
indorsed  as  purporting  to  contain  her  will,  the  second,  however,  containing 
this  additional  writing  by  her: 

"I  direct  that  this  should  not  be  opened  imtil  after  the  death  of  my 
brother  Stewart  and  my  sister  Harriet."  The  paper  contained  in  the  first 
envelope  purported  to  give  the  possession  and  use  of  all  her  estate  to  such 
brother  and  sister,  and  provided:  "From  and  after  the  death  of  the  longer 
lived  of  my  said  brother  and  sister,  I  give,  devise,  and  bequeath  my  said 
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estate  to  persons  named  on  another  sheet  and  inclosed  in  another  envelope 
which  shall  not  be  opened  until  after  the  death  of  my  said  sister  and 
brother." 

The  first  paper  was  executed  in  due  form  and  the  second  one  contained 
a  disposing  clause  between  the  signature  of  the  testator  and  the  attestation 
clause,  and  was  held  not  to  be  properly  executed.  It  was  held  that  the 
first  paper  was  valid  as  a  will;  that  the  second  paper  was  void  as  a  will; 
that  the  second  paper  was  not  sufficiently  identified  as  the  paper  referred 
to,  although  corresponding  generally  to  the  description  in  the  first,  and 
although  both  were  executed  on  the  same  day  and  were  both  in  the  hand- 
writing of  the  testatrix;  and  finally  that  the  reference  in  the  valid  will 
to  a  paper  which  could  not  be  identified,  did  not  have  the  effect  of  an- 
nulling the  will.  Matter  of  Sanderson,  9  Misc.  574.  A  peculiar  case  arose, 
Vogel  V.  Lehritter,  139  N.  Y.  223,  where  a  will  was  claimed  to  have  been 
made  by  the  testatrix  in  Germany.  It  appeared  that  the  paper  offered  as 
a  will  was  signed  by  the  testatrix  only  but  inclosed  in  an  envelope  within 
which  it  was  sealed,  and  upon  which  was  indorsed  an  elaborate  certificate 
by  a  Royal  Bavarian  notary,  to  the  effect  that  the  envelope  contained  the 
last  will-  of  the  testatrix  so  declared  by  her  to  him,  and  also  indorsed  by 
two  witnesses  who  also  signed,  whereupon  the  notary,  made  an  additional 
certificate,  reciting  all  the  facts  as  to  the  publication  of  the  will.  The 
court  of  appeals  held  in  the  first  place,  that  the  paper  contained  in  the  en- 
velope was  not  subscribed  before  the  witnesses.  Second,  that  the  contain- 
ing envelope  and  the  certificate  of  the  notary  could  not  be  regarded  as  a  will 
or  as  any  part  of  a  will;  and  that,  when  the  signatures  were  placed  upon  it 
there  was  a  complete  absence  of  any  testamentary  intent,  and  that  the 
most  that  could  be  said  was  that,  by  these  alleged  formal  acts  before  the 
notary,  the  testatrix  desired  to  identify  the  paper  contained  in  the  envelope 
whioh  was  not  in  fact  properly  executed;  and  that  the  papers  propounded 
could  not  be  admitted  as  a  will. 

A  writing  inseparably  connected  with  the  previous  clauses  of  the  will 
though  named  a  "schedule,"  and  sought  to  be  incorporated  solely  by 
reference,  will  be  deemed  a  part  of  the  will  where  the  attestation  clause 
attests  the  schedule  as  solemnly  as  the  will  itself .  Matter  of  Brand,  68  App. 
Div.  225,  227.  In  this  case  the  "schedule"  was  admitted  to  probate  with 
the  will.  Ibid.,  citing  Matter  of  Hunt,  110  N.  Y.  278;  Matter  of  Beckett,  103 
N.  Y.  167;  Matter  of  Turell,  166  N.  Y.  330,  337. 

The  annexation  of  papers  referred  to  in  a  will,  wiU  not  invalidate  a 
proper  signature  at  the  end  of  the  will,  Tonnele  v.  Hall,  4  N.  Y.  140,  where 
a  map  of  testator's  property  was  annexed.  Nor  will  a  reference  in  a  will 
to  a  paper  which  is  not  annexed  invalidate  it.  Th&mpson  v.  Quimhy,  2 
Bradf .  449.  Nor  necessitate  refusal  of  probate.  Matter  of  Reins,  59  Misc. 
126  (opinion  of  Thomas,  Surr.);  Matter  of  Sanderson,  supra,  and  other 
cases  cited.  The  paper  is  to  be  deemed  complete  as  it  stands  at  the  time 
of  execution  and  of  attestation.  Where,  however,  after  decedent's  signa- 
ture, a  clause  is  inserted  appointing  an  executor  or  making  any  testamen- 
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tary  disposition,  the  signature  is  not  at  the  end  of  the  will  within  the  mean- 
ing of  the  statute.  Matter  of  Niles,  13  St.  Rep.  756;  Matter  of  Sanderson, 
9  Misc.  574.  '  ^ 

It  has  been  held  that  where  a  paper  purporting  to  be  a  will  contained  a 
clause  appointing  executors  after  the  signatures  of  the  testator  aiid  of  the 
witnesses,  the  question  of  vahdity  turns  on  whether  this  clause  was  written 
in  before  or  after  the  time  of  the  execution.  Matter  of  Jacobson,  6  Dem. 
298,  the  theory  of  course  being  that  if  they  were  written  in  before  execu- 
tion then  they  are  a  part  of  the  will,  and  the  will  is  not  executed  at  the  end 
thereof,  and  is  therefore  invalid.  If,  however,  the  words  were  written  in 
after  execution,  they  cannot  affect  the  validity  of  the  will,  as  they  are  mere 
surplusage  and  cannot  be  considered  as  a  part  of  the  will.  See  Matter  of 
Conway,  124  N.  Y.  455,  discussion  by  Parker,  J.,  as  to  what  is  sufficient 
signing  at  the  end  of  a  will.  See  also  In  re  Purdy's  Will,  20  N.  Y.  Supp. 
307. 

§  285.  Place  of  signature  where  will  is  executed  without  the  State. — 
At  common  law,  if  a  person  wrote  his  name  in  the  body  of  a  will  or  con- 
tract with  intent  to  execute  it  in  that  manner,  the  signature' so  written 
was  as  vaUd  as  though  subscribed  at  the  end  of  the  instrument.  Matter  of 
Booth,  127  N.  Y.  109,  citing  Merritt  v.  Clason,  12  Johns.  102;  People  v. 
Murray,  5  Hill,  468;  Caton  v.  Caton,  2  H.  L.  127;  2  Kent's  Com.  511;  1 
Jarman  on  Wills,  79.  So  in  the  Booth  case  above  cited,  the  only  signature 
was  the  words  italicized. 

"  If  I,  Cecilia  L.  Booth,  should  die  within  the  year  1884,  I  leave  to  my 
gister,  Geraldine  Josephine  Timoney,  all  money  due  me  from  my  late 
father's  deceased  will,  also  my  wearing  apparel  and  furniture,  and  I  also 
leave  to  my  little  nephew,  Albert  Philip  Timoney,  all  money  deposited  in 
the  Emigrant  Savings  Bank  in  my  maiden  name,  Cecilia  L.  Hatfield. 

"  Witnessed  by 
"Amelia  Kurktts, 
"Mamie  Clifford. 

"June  16th,  1884." 

The  Surrogate  held  that  this  instrument  was  well  executed  under  the 
laws  of  New  Jersey  and  admitted  it  to  probate.  3  Dem.  414.  This  was 
reversed  by  the  General  Term  and  its  judgment  affirmed  by  the  court  of 
appeals.  Chief  Justice  FoUett  in  writing  the  opinion,  observed,  "We  as- 
sume that  under  the  laws  of  New  Jersey,  a  will  may  be  legally  executed  if 
the  name  of  the  testator  is  written  by  him  in  the  body  of  the  instrument 
with  intent  to  execute  it.  Nevertheless,  as  the  record  contained  no  evi- 
dence tending  to  show  that  the  testatrix,  directly  or  indirectly,  by  word  or 
gesture,  referred  to  her  name  in  the  first  line  of  this  paper  as  her  signature^" 
her  sinaple  declaration,  "This  is  my  will;  take  it  and  sign  it,"  is  insufficient 
to  sustain  a  finding  or  verdict  that  her  name  was  written  with  intent  that 
it  should  have  effect  as  her  signature  in  the  final  execution  of  the  will. 
The  court  said,  that  where  signatures  are  subscribed  at  the  end  of  the  will 
in  the  usual  way  in  which  instruments  are  finally  authenticated,  there  is  a 
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legal  presumption  that  the  signatures  were  written  for  the  purpose  of 
finally  executing  the  documents,  but  that  no  presumption  arises  when  the 
name  of  the  testator  appears  elsewhere  in  the  body  of  the  instrument  al- 
leged to  be  authenticated  thereby.  See  Matter  of  Keefe,  155  App.  Div. 
575,  aff'd  209  N.  Y,  535;  whefe  signature  was  not  at  end,  nor  visible  to  wit- 
nesses but  written  into  attestation  clause,  but  not  with  intent  to  sign  will. 
§  286.  Manner  of  signature. — The  signature  of  a  testator  may  be  made 
in  any  one  of  foiir  ways. 

1.  He  may  subscribe  his  name  personally. 

2.  A  third  person  may  subscribe  it  for  him  at  his  request. 

3.  Such  third  person  may  guide  the  testator's  hand  in  writing. 

4.  The'testator  may  make  his  mark. 

§  287.  Signature  by  testator  personally. — When  the  signature  purports 
to  be  that  of  the  testator,  the  inquiry  is  addressed  to  the  genuineness  of 
the  signature.  The  object  of  having  the  subscribing  witnesses  is  that  they 
may  testify  as  to  the  fact  of  signature,  or  as  to  an  acknowledgment  by  the 
decedent  that  he  did  in  fact  sign;  therefore  the  legibility  of  the  signature 
is  not  necessarily  a  test  of  its  genuineness.  Where  a  signature  is  indis- 
tinct or  imperfect  or  illegible,  but  the  witnesses  testify  that  it  was  in  fact 
made  by  the  testator  in  their  presence  or  acknowledged  by  him  to  them  to 
have  been  made,  the  court  will  deem  it  to  be  the  testator's  mark,  Hart- 
well  V.  McM aster,  4  Redf.  389,  which  as  will  be  seen  below  has  repeatedly 
been  held  to  be  a  substantial  compliance  with  the  statute.  Where  the 
signature  of  the  testator  is  disputed  or  where  the  subscribing  witnesses  are 
dead,  the  genuineness  of  the  signature  must  be  proved.  See  Matter  of 
Hesdra,  119  N.  Y.  615,  aff'g  17  N.  Y.  St.  Rep.  612. 

§  288.  Burden  of  proof. — The  burden  of  satisfying  the  Surrogate  of  the 
genuineness  of  the  signature  is  on  proponent  throughout.  Hence,  con- 
testant need  not,  in  proving  forgery,  establish  it  "to  the  exclusion  of  every 
other  reasonable  hypothesis."  If  the  Surrogate  be  not  satisfied  that  the 
signature  is  genuine,  he  will  refuse  probate.  The  fact  that  the  will  is  holo- 
graphic has  been  held  to  raise  no  presumption  of  actual  execution.  Matter 
of  Bwrtis,  43  Misc.  437.  Expert  evidence  is  of  value  only  where  the  opinion 
given  is  based  on  satisfactory  premises,  i.  e.,  established  facts,  as  reasons 
for 'the  opinion.  'In  the  Burtis  caSfe  the  signature  was  too  good.  It  was 
so  identical  with  a  concededly  genuine  one  as  to  afford  strong  proof  of 
superimposition  and  tracery.  See  cases  cited  in  opinion.  In  Matter  of 
Jacobs,  76  Misc.  394,  a  spurious  signature  was  used  to  confuse  the  "not 
very  expert  experts."  The  learned  Surrogate  at  p.  399,  held  this  "  curious 
resort  to  a  stratagem"  justified  by  People  v.  Murphy,  135  N.  Y.  450,  455; 
Hoag  V.  Wright,  174  N.  Y.  36,  43.  He  did  not  find  the  will  to  be  a  forgery; 
but  he  held  the  proponent  had  not  sustained  the  burden  resting  on  her  of 
proving  to  his  satisfaction  the  genuineness  of  the  will  produced.  Citing 
Crispell  v.  DuBcns,  4  Barb,  393;  Matter  of  Kellum,  52  N.  Y.  517;  Howland 
V.  Taylor,  53  N.  Y.  627;  Rollwagen  v.  Rollwagen,  63  N.  Y.  504,  517;  Matter 
of  Van  den  Heuvel,  76  Misc.  137. 
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§  289.  Signature  by  other  than  testator. — ;The  Court  of  Appeals  has 
held  in  regard  to  the  acts  which  the  statute  requires  of  a  testator  in  the 
execution  of  his  will,  that  it  is  not  absolutely  essential  that  he  should  per- 
form them  himself,  provided  they  are  done  by  a  third  person  in  his  presence 
and  he  assents  thesrpto  and  adopts  the  same.  Gilbert  v.  Knox,  52  N.  Y. 
125,  130.  This  has  chiefly  been  held  with  regard  to  declarations  by  tlie 
draughtsman  or  some  one  else  present,  that  the  paper  is  the  testator's  will, 
or  where  such  third  person  requests  the  witnesses  to  sign  or  asks  the  de- 
cedent whether  he  desires  them  to  sign.  This  same  rule  that  the  act  of 
the  third  person  may  be  adopted  has  been  apphed  to  the  signature;  namely, 
that  it  is  competent  for  a  third  person  to  sign  the  will  for  the  testator  and 
in  his  name;  only,  in  such  cases  the  courts  will  require  conclusive  proof 
that  this  was  done  at  the  testator's  express  desire  and  also  that  he  was 
himself  imable  to  append  his  signature  thereto  in  person.  Merchant's  Will, 
1  Tucker,  151;  Bobbins  v.  Coriell,  27  Barb.  556.  In  the  first  of  the  cases 
last  cited  there  was  a  dispute  upon  the  probate  of  the  will  as  to  whether 
the  name  of  the  testator  was  in  his  handwriting;  it  was  proved,  however, 
that  at  the  time  the  subscribing  witnesses  signed,  the  testator  drew  a  paper 
out  of  his  pocket,  and  that  his  name  appeared  already  signed  at  the  end 
of  the  will,  and  the  subscribing  witnesses  thereupon  duly  signed  their 
names  as  such;  tjhere  was  also  proof  that  the  testator  acknowledged  the 
signature  before  the  witnesses.  It  was  held  first  that  convincmg  proof 
of  such  acknowledgment  would  amount  to  an  adoption  of  the  signature 
whether  in  fact  made  by  the  testator  or  not.  Second,  that  there  was  not 
svifficient  proof  of  the  forgery  alleged  in  respect  of  such  signature.  Where, 
however,  the  name  is  written  by  another  than  the  testator  at  his  request, 
the  usual  acjknowledgmiEsnt  that  the  paper  is  the  will  of  the  tesiator  which 
is  sufficient  where  t^e  subscription  is  made  in  the  presence  of  the  witnesses 
is  not  sufl&cient.    The  testator  must  expressly  adopt  the  signature. 

So  Chancellor  Walworth  held,  Chaffee  v.  Baptist  Missionary  Convention, 
10  Paige,  85,  92,  that  there  must  be  either,  "the  actual  subscription  in 
the  presence  of  the  witnesses  or  an  acknowledgment  to  each  of  them  that 
the  testatpr  had  previously  subscribed  or  had  directed  some  other  person 
to  sign  it  with  the  testator's  name  which  appeared  thereon." 

The  Court  of  Appeals,,  Matter  of  Will  of  Phillips,  98- N.  Y.  267,  273, 
Rapallo,  J.,  said  in  a  case  where  the  signature  was  not  made  in  the  pres- 
ence of  the  witn,esses,  the  exhibition  of  the  will  and  of  the  testator's  sig- 
nature attached  thereto  and  his  declaration  to  the  witness  that  it  was 
his  lapt  will .  an,d  testament  and  his  request  to  the  witness  to  attest  the 
sg,me,  were  a  sufficient  acknowledgment  of  his  signature;  but  the  acknowh 
edgnient  of  the  signature  must  in  every  case  include  the  same  identification  of 
the  written  words  as  necessarily  exists  when  the  witnesses  see  the  testator  write. 
Mitchell  V.  Mitchell,  I6,Hun,  97,  98,  aff'd  in  77  N.  Y.  596. 

Under.thp  Revised  Statutes  (2E,.  S.,  chap.  6,  title  1,  art.  3,  §  33),  it  was 
provided  that  any  person  who  should  sign  the  testator's  name  to  any  will 
by  his  direction,  should  write  his  own  name  as  a  witness  to  the  will,  un- 
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der  a  pecuniary  penalty  of  $50.00  in  case  of  omission."' Such  omission, 
however,  neither  disqualified  the  person  from  testifying  respecting  the 
execution  of  the  will  nor  did  it  affect  the  validity  thereof.  This  provision 
was  repealed  by  Laws  of  1880,  chap.  245,  but  though  inserted  in  §  41  is 
not  now  in  Decedent  Estate  Law.  See  as  to  signing  through  another, 
Butler  V.  Benson,  1  Barb.  526;  Campbell  v.  Logan,  2  Bradf.  90;  Hollenbeck 
V.  Van  Valkenburgh,  5  How.  281;  Morris  v.  Kniffin,  37  Barb.  336;  Back 
V.  Back,  19  Hun,  630;  Simpson's  Will,  2  Redf .  29. 

§  290.  Guiding  testator's  hand. — In  the  third  place  the  testator's  hand 
may  be  guided  by  a  third  person  in  cases  of  illness,  or  weakness^  or  illiteracy 
and  a  subscription  so  made  is  valid.  Matter  of  Baumann,  85  Misc.  656. 
Campbell  v.  Logan,  2  Bradf.  90.  See  also  Van  Hanswyck  v.  Weise,  44  Barb. 
494;  Simpson's  Will,  2  Redf.  29.  The  reason  for  requiring  conclusive  proof 
of  an  express  desire  on  the  part  pf  a  testator  that  another  should  sign  his 
name  for  him  to  the  will  or  should  guide  his  hand  in  making  his  own  sub- 
scription is  that  in  the  case  of  persons  who  are  so  ill,  or  otherwise  disabled 
as  to  be  unable  to  write;  as  well  as  in  cases  of  ilUteracy,  there  is  no  presump- 
tion that  the  testator  knew  what  he  was  doing;  but  the  knowledge  of  the 
contents  of  the  will  and  the  character  of  the  paper  have  to  be  proved.  The 
contestant  may  well  urge  that  there  was  undue  influence  in  persuading 
the  ill,  disabled,  illiterate  testator  in  performing  the  act  of  signature.  See 
Rollwagen  v.  Rollwagen,  3  Hun,  121. 

The  material  inquiry  is  whether  the  aid  rendered  was  assistance  or 
control.  Matter  of  Kearney,  69  App.  Div.  481,  483.  So,  if,  against  the  wish 
of  the  alleged  testator  at  the  time,  or  without  his  consciousness  as  to  the 
purpose,  another  writes  the  name  with  a  pen  which  is  merely  in  physical 
contact  with  the  hand  of  the  alleged  testator,  then  the  signature  is  not,  in 
legal  intent,  made  by  the  latter.  Ibid.,  citing  Butler  v.  Benson,  1  Barb. 
52&;  Campbell  v.  Logan,  2  Bradf.  90,  97.  In  Matter  of  Baumann,  supra',' 
Schulz,  Surr.,  following  the  Kearney  case,  probated  a  will  where  sUch  as- 
sistance was  given.  See  opinion,  where  he  first  shows  the  competency  of 
testatrix  and  her  clear  understanding  of  the  nature  of  the  transaction,  a 
vital  prerequisite  to  determining  whether  the  aid  is  assistance  or  control. 
See  Matter  of  Knight,  87  Misc.  577.  / 

§  291.  Signature  by  testator's  mark. — It  has  been  observed  that  legi- 
bility of  the  signature  is  unimportant.  So  if  the  signature  is  indistinct^ 
if  all  the  letters  necessary  to  the  proper  spelling  of  the  name  cannot  be 
made  out,  the  court  may  treat  the  signature  as  the  testator's,  mark,  arid 
signature  by  mark  has  long  been  upheld  as  valid.  See  Jackson  v.  Jackson, 
39  N.  Y.  153.  In  Matter  of  Hopkins,  172  N.  Y.  360,  the  court  refers  to  the : 
experts'  using  testator's  mark  in  executing  or  oanceUing  will  as  a  basis,  of 
comparison. 

In  the  first  place  signature  by  mark  must  not  be  confused  with  signature 
of  the  testator's  name  by  a  third  party  at  his  direction;  nor  is  the  writing 
of  the  testator's  name  around  or  on  either  side  of,  or  above,  or  under  the 
mark  made  by  the  testator  to  be  deemed,  "signing  the  testator's  name  by 
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his  direction;"  the  two  are  wholly  distinct;  the  testator  may  subscribe  the 
will  by  his  full  name  or  by  his  mark,  and  if  he  does  so  that  is  the  subscrip- 
tion required  by  the  statute  and  would  be  effective  as  such  even  though 
no  one  made  the  written  memorandum  thereof  around  such  mark.  See 
§  22,  Dec.  Est.  Law,  and  Matter  of  McCabe,  a  blind  person>  N.  Y.  L.  J., 
Dec.  1,  1911.  In  Primmer  v.  Primmer,  166  App.  Div.  402,  also  a  blind 
testator,  held  proponent  must  satisfactorily  prove  his  "knowledge  of  con- 
tents" of  will  when  executed.  Such  memorandum  is  useful  and  important 
not  only  as  a  guide  to  the  memory  of  witnesses  and  a  contemporaneous 
declaration  of  the  purpose  of  the  mark  and  that  it  was  made  by  the  tes- 
tator, but  as  a  protection  against  fraud;  but  it  is  not  the  essence  of  the 
execution.  Where  it  is  necessary  to  prove  the  execution  of  an  instrument, 
"by  a  marksman,"  the  proof  consists  of  evidence  of  the  making  of  the 
mark;  the  writing  of  the  name  around  it  is  no  essential  part  of  the  execu- 
tion. Jackson  v.  Jackson,  supra,  at  page  160,  citing  Butler  v.  Benson,  1 
Barb.  526;  Chaffee  v.  Baptist  Missionary  Convention,  10  Paige,  91.  See 
Matter  of  Engler,  56  Misc.  218.  But  the  illiterate  must  subscribe.  So  where 
he  merely  put  a  check  mark  0.  K'ing  a  written  memo  made  by  a  witness, 
"the  will  is  not  subscribed  by  testator  because  he  is  illiterate"  it  is  held 
not  to  be  a  subscription.  Matter  of  Beneventano,  38  Misc.  272.  So  where 
one  of  the  witnesses  was  dead  and  the  other  when  examined  testified  that 
he  did  not  see  the  mark  made,  probate  was  necessarily  denied.  Porter's 
Will,  22  N.  Y.  Supp.  1062.  But  in  case  where  one  of  the  witnesses  is  dead 
and  the  surviving  witness  testifies  clearly  and  conclusively  as  to  the  mak- 
ing of  the  mark  by  testator  it  has  been  held  to  be  sufficient  proof  without- 
confirmatory  evidence  by  other  witnesses.  Hyhnds's  Will,  27  N.  Y.  Supp. 
961,  discussing  Matter  of  Walsh,  1  Tucker,  132,  criticised  in  Simpson's 
WiU,  2  Redf.  29;  Reynolds's  Will,  4  Dem.  68;  Warden  v.  Van  Gieson,  6 
Dem.  237;  Matter  of  Dockstader,  6  Dem.  106;  Matter  of  Phelps,  5  N.  Y. 
Supp.  270. 

i  In  a  fairly  recent  case  (1913)  the  mark  in  question  was  made  by  one 
who  could  read  and  write.  Held,  merely  to  require  clear  and  satisfactory 
proof  of  the  circumstances  necessitating  that  form  of  subscription.  Matter 
of  Irving,  153  App.  Div.  728. 

As  a  cross  mark  has  no  such  cast  or  form  as  to  distinguish  it  from  a  like 
mark  made  by  any  other  individual,  it  cannot  of  course  be  the  subject' 
of  expert  or  opinion  testimony,  Matter  of  Corcoran,  145  App.  Div.  129, 
citing  Matter  of  Hopkins,  172  N.  Y.  360,  so  unless  the  witnesses  actually 
saw  the  mark  made,  or  other  witnesses  are  procurable  to  testify  in  this 
regard,  probate  must  be  refused. 

In  the  Hyland  case  Surrogate  Ransom  summed  up  his  examination  of 
the  adjudicated  cases  in  these  words: 

"While  it  is  desirable  to  have  the  testimony  of  both  witnesses  to  prove 
the  making  of  a  mark  by  a  testator,  yet  when  one  cannot  be  produced  and 
no  other  person  was  present,  the  testimony  of  the  other  if  his  character  is 
not  impeached,  supported  by  the  apparent  good  faith  of  the  transaction 
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and  a  full  attestation  clause,  I  hold  to  be  sufficient."  27  N.  Y.  Supp.  961, 
965. 

The  effect  of  the  attestation  clause  will  be  discussed  later,  but  it  may 
be  here  observed,  that  while  the  decision  in  the  Hyland  case  referred  to  the 
existence  of  an  attestation  clause  it  did  not  really  turn  upon  that  fact. 
The  point  decided  and  we  think  properly  decided  was,  that  if  the  testi- 
mony as  to  the  making  of  the  mark  is  clear  and  uncontradicted  the  will 
may  be  admitted  upon  the  testimony  of  one  credible  and  disinterested 
witness,  it  being  impossible  to  produce  and  examine  the  other.  See  also 
Matter  of  Wilson,  76  Hun,  1,  citing  Matter  of  Kane,  20  N.  Y.  Supp.  123, 
and  Matter  of  Hyland,  supra.  Neither  a  will  of  real  nor  of  personal  prop- 
erty requires  a  seal  and  if  it  has  a  seal  that  fact  does  not  require  the  court 
to  attach  any  greater  solemnity  to  the  instrument  nor  permit  it  to  dispense 
with  any  of  the  statutory  requirements  in  ascertaining  whether  it  was  duly 
executed.  See  Will  of  Diet,  50  N.  Y.  88.  See  Matter  of  McCarthy,  59  Misc. 
128,  Ketcham,  Surr.,  as  to  recital  of  seal  where  there  is  in  fact  none.  "^An 
imperfect  signature  cannot  be  deemed  the  testator's  mark  where  the  proof 
shows  that  it  was  after  all  an  uncompleted  signature  due  to  the  illness,  or 
death  of  the  decedent  preventing  his  completion  thereof  at  the  time  of 
the  alleged  execution.  Thus,  where  the  testimony  proved  that  the  dece- 
dent, Patrick  J.  O'Neil,  started  to  sign  his  name  but  that  when  he  had 
finished  the  letter  "t"  the  pen  dropped  from  his  hand  and  he  said  that 
he  could  not  go  any  further,  whereupon  a  third  person  present  took  up 
the  pen,  made  a  cross  mark,  and  finished  the  signature;  but  there  was  no 
proof  that  his  act  in  so  doing  was  either  at  the  request  or  with  the  knowl- 
edge and  approbation  of  the  testator.  Surrogate  Rollins  held  that  there 
was  not  a  sufficient  execution.  Knapp  v.  Reilley,  3  Dem.  427.  See  also 
Matter  of  Van  Geisen,  47  Hun,  5.  The  misspelling  of  the  name  of  a  testa- 
tor subscribed  to  a  will  raises  no  presumption  of  forgery  and  if  the  sub- 
scribing witnesses  swear  the  signature  was  in  fact  made  in  their  presence 
and  the  other  formalities  were  duly  observed,  the  will  must  be  admitted. 
Matter  of  Williams,  40  N.  Y.  St.  Rep.  356.  See  also  Matter  of  Leddy,  N.  Y. 
L.  J.,  Jan.  16,  1912,  where  the  very  firmness  and  lack  of  tremor  in  the 
alleged  mark,  made  by  a  dying  woman  of  great  age,  led  Cohalan,  Stirr., 
on  comparison  with  a  series  of  receipts  previously  admitted  to  have 
been  signed  by  her  "mark"  and  all  shaky  and  trembling,  to  reject 
the  will. 

§  292.  The  second  statutory  requirement. — The  second  subtopic  in 
this  discussion  falls'under  the  provision  of  the  statute,  supra,  to  wit: 

"Such  subscription  shall  be  made  by  the  testator  in  the  presence  of 
each  of  the  attesting  witnesses  or  shall  be  acknowledged  by  him,  to  have 
been  so  made,  to  each  of  the  attesting  witnesses."  See  Matter  of  Purdy, 
46  App.  Div.  33.  The  discussion  of  this  provision  of  the  statute  is  closely 
related  to*the  foregoing.  This  provision  contemplates  that  all  the  sub- 
scribing witnesses  may  be  able  to  testify,  that  the  testator  signed  in  their 
presence,  or  they  shall  severally  be  able  to  testify  that  the  testator  acknowl- 
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edged  to  each  that  his  subscription  had  been  made  by  him.  This  provision 
'  may  be  paraphrased  by  saying,  the  subscription  may  be  made  by  the  tes- 
tator either  in  the  presence  of  each  of  the  witnesses,  which  means  in  the 
presence  of  both,  or  it  shall  be  acknowledged  by  him  to  each  of  them  as  hav- 
ing been  theretofore  made.  See  Matter  of  Keeffe,  155  App.  Div.  575,  aff'd 
209  N.  Y.  535;  Matter  of  Baumann,  85  Misc.  656.  Accordingly  it  has  been 
held  that  he  may  make  it  in  the  presence  of  either  and  acknowledge  to  the 
other  or  that  he  may  make  it  in  the  presence  of  neither  and  acknowledge 
it  to  each.  See  Matter  of  Diefenthaler,  39  Misc.  765,  Thomas,  Surr.,  citing 
Hdysradt  v.  Kingman,  22  N.  Y.  372;  Willis  v.  Matt,  36  N.  Y.  486;  Matter 
of  Carey,  14  Misc.  486;  Barry  v.  Brown,  2  Dem.  309;  Lyman  v.  Phillips, 
3  Dem.  459„aff'd  34  Hun,  627,  and  98  N.  Y.  267;  Matter  of  Engler,  56 
Misc.  218;  Matter  of  Nussbaum,  144  N.  Y.  Supp.  443. 

Signature  in  the  presence  of  the  witnesses  even  though  they  do  not  see 
the  mark  made  by  the  pen  in  the  testator's  hand  has  been  held  to  be 
sufficient.  Thus,  in  Matter  of  Van  Houten,  15  Misc.  196,  it  appeared  that 
the  signature  of  the  testator  upon  an  alleged  codicil  appeared  in  the  form 
of  a  cross  mark  between  the  Christian  and  surname.  Both  the  subscrib- 
ing witnesses  were  present.  The  testator's  counsel  who  prepared  the  will, 
read  the  will  to  the  testator  and  then  held  the  pen  and  wrote  the  testator's 
name,  the  testator  holding  the  penholder  while  he  wrote.  The  witness 
testified  that  he  did  not  see  what  mark  the  pen  made  and  could  not  swear 
whether  the  signature  or  the  cross  mark  was  made  when  the  testator  had 
his  hand  on  the  pen.  The  other  witness  testified  substantially  to  the  same 
effect  and- added  that  he  heard  a  scratching  noise  made  by  the  pen.  Sur- 
rogate Tompkins  held  from  this  testimony  that  the  codicil  was  signed  in 
their  presence  by  the  testator  and  should  be  probated. 

In  Matter  of  Beneventano,  38  Misc.  272,  Church,  Surr.,  held  a  will  un- 
executed where  it  appeared  that  decedent  did  not  sign  it,  but  merely  made 
a  check  mark  opposite  a  statement  at  the  end  of  the  alleged  will,  written 
by  the  draughtsman,  "The  present  will  is  not  subscribed  by  the  testator 
because  he  has  stated  he  is  illiterate." 

The  Court  of  Appeals  in  a  very  recent  case.  Matter  of  Laudy,  148  N.  Y. 
403,  407,  modifying  s.  c,  78  Hun,  479;  s.  c,  later,  161  N.  Y.  429,  re- 
iterated the  rule  formerly  declared,  Matter  of  the  Probate  of  the  Last  Will 
and  Testament  of  Jam^s  Mackay,  Deceased,  110  N.  Y.  611,  that,  "subscrib- 
ing witnesses  to  a  will  are  required  for  the.  purpose  of  attesting  and  iden- 
tifying it,"  Lewis  V.  Lewis,  11  N.  Y.  220;  Mitchell  v.  Mitchell,  77  N.  Y. 
596,  aff'g  16  Hun,  Q7;  Matter  of  Nevins,  4  Misc.  22;  Bdskin  v.  Baskin,  36 
N.  Y.  416;  Chaffee  v.  Baptist  Missionary  Society,  10  Paige,  85,  and  in 
order  to  do  this  it  is  essential,  (a)  that  they  should  see  the  testator  sub- 
scribe his  name,  or  (6)  that  with  the  signature  visible  to  them  he  should 
acknowledge  it  to  be  his.    See  Matter  of  Keeffe,  supra. 

Iii  Matter  of  Clute,  37  Misc.  586,  the  court  observed:  A  silbscribing 
witness  is  one  who  was  present  at  the  time  when  the  instrument  was 
executed,  and  who  at  that  time  subscribed  his  name  to  it  as  a  witness  of 
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the  execution.  Henry  v.  Bishop,  2  Wend.  575.  Although-  the  witness  was 
present  at  the  execution,  if  he  did  not  subscribe  the  instrument  at  that 
time,  but  did  it  afterwards  without  request  of  the  parties,  he  is  not  a  good 
attesting  witness.  HoUenback  v.  Fleming,  6  Hill,  303;  Welch  v.  St.  Patrick 
Church,  63  N.  Y.  St.  Rep.  235,  81  Hun,  372;  Pritchard  v.  Palmer,  68  N.  Y. 
St.  Rep.  588,  88  Hun,  416. 

A  notary  who  subscribed  the  notarial  certificate  of  acknowledgment  is. 
not  a  subscribing  witness.   Mutual  Life  Ins.  Co.  v.  Corey,  27  N.  Y.  St.  Rep. 
608,  rev'd  48  id.  247,  but  not  on  above  point.    Matter  of  Rogers,  52  Misc. 
412.    See  Matter  of  Raymond,  86  Misc.  359,  rev'd  for  jury  trial  167  App. 
Div.  893. 

In  Lewis  v.  Lewis,  supra,  it  appeared  that  the  paper  was  so  folded  that 
the  witnesses  did  not  see  any  subscription.  The  court  held  the  will  not 
properly  executed,  and  said:  "If  the  party  does  not  subscribe  in  their  (the 
witnesses')  presence,  then  the  signature  must  be  shown  to  them,  and 
identified,  and  recognized  by  the  party,  and  in  some  apt  and  proper  man- 
ner designated  by  him  as  his  signature.  The  statute  is  explicit  and  will 
not  be  satisfied  with  anything  short  of  a  substantial  compliance  with  its 
terms." 

In  Matter  of  Mackay,  supra,  it  appeared  that  the  paper  was  so  folded 
that  the  witnesses  could  see  no  part  of  the  writing  except  the  attestation 
clause,  and  they  did  not  see  either  testator's  signature  or  his  seal.  For  this 
reason  the  will  was  held  not  to  have  beeil  properly  executed.  To  similar 
effect,  Matter  of  Keeffe,  supra. 

This  language  of  the  courts  has  been  held  to  mean  that  the  signature  of 
the  testator  must  be  so  far  visible  to  the  witnesses  as  that  they  can  see 
and  know  that  the  name  purporting  to  be  subscribed  is  the  very  name  of 
the  testator,  otherwise  they  cannot  identify  it  as  that  of  the  testator  as 
required  by  the  rule  laid  down  in  Matter  of  Laudy,  148  N.  Y.  403.  If  the 
will  is  so  far  sealed  or  covered  up  by  the  testator  that  the  witnesses  can 
merely  see  some  writing  where  the  signature  is  claimed  to  have  been,  then 
the  signature  cannot  be  fairly  said  to  be  visible  to  the  witnesses  in  such  a 
sense  as  to  constitute  a  compliance  with  the  statute  and  the  construction 
given  to  its  language  by  the  courts.  Matter  of  Laudy,  14  App.  Div.  160, 
opinion  of  Williams,  J.,  at  page  164.  See  also  Matter  of  De  Haas,  9  App. 
Div.  561,  and  same  case  on  appeal  after  the  jury  trial  (reported  in  19  App. 
Div.  266)  had  been  had.  If  the  signature  is  in  plain  sight,  a  request  that 
the  witnesses  sign  the  paper  published  and  declared  as  a  will  is  a  suffi- 
cient acknowledgment  of  the  signature.  Matter  of  Phillips,  98  N.  Y.  267; 
Matter  of  Lang,  9  Misc.  521;  Matter  of  Stockwell,  17  Misc.  108.  But  where 
a  will  was  shown  not  to  have  been  signed  in  the  witnesses'  presence,  and 
neither  witness  saw  the  signature,  probate  was  refused,  although  one  wit- 
ness testified  to  an  acknowledgment  by  the  testatrix.  Matter  of  Aber- 
cromhie,  24  App.  Div.  407,  408.  The  Appellate  Division  says:  "It  is  the 
subscription,  and  not  the  instrument,  which .  the  statute  requires  to  be 
acknowledged;  and  a  signature  which  is  neither  seen  nor  identified  can  in 
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no  proper  sense  be  said  to  have  been  acknowledged  by  the  mere  state- 
ment that  it  had  been  affixed  to  a  paper  which  was  characterized  as  a 
will."  Id.,  citing  Chaffee  v.  Baptist  Miss.  Convention,  10  Paige,  85;  Lems 
V.  Lewis,  11  N.  Y.  220;  Mitchell  v.  Mitchell,  16  Hun,  97,  aff'd  77  N.  Y.  596; 
Matter  of  Mackay,  110  N.  Y.  611;  Matter  of  Laudy,  148  N.  Y.  403;  Matter 
of  Whitney,  153  N.  Y.  259.  In  Matter  of  Marley,  140  App.  Div.  823,  a  jury 
trial  was  ordered,  on  reversal  of  decree  refusing  probate,  on  facts  making 
it  seem  incredible  that  signature  had  not  been  visible  to  witnesses,  it 
being  a  will  holographic  as  to  its  body  and  its  attestation  clause  as  well. 
(See  opinion  by  Houghton,  J.) 

A  third  witness  is  unnecessary  and  may  be  disregarded  if  there  are  two 
subscribing  witnesses.  Matter  of  Sizer,  129  App.  Div.  7,  aff'd  195  N.  Y. 
528. 

§  293.  Same  subject. — The  testator's  signature  must  have  been  made 
before  the  witnesses  signed.  This  rule  was  estabUshed  by  the  case  of 
Jackson  v.  Jackson,  39  N.  Y.  153,  161.  It  has  been  uniformly  followed 
bythe  subsequent  decisions;  so  where  the  testator  after  the  witnesses  had 
signed  added  an  attestation  clause  in  his  own  handwriting,  beginning  with 
the  words,  "subscribed  by  John  Kelly,  the  testator  named  in  the  fore- 
going will,"  the  Court  of  Appeals  held  that  the  will  was  not  properly 
executed  and  probate  should  be  denied.  Sisters  of  Charity  v.  Kelly,  67 
N.  Y.  409,"  413.  This  case  has  been  cited  as  holding  that  the  testator  may 
sign  after  witnesses  if  he  subsequently  acknowledges  his  signature.  An 
examination  of  the  first  three  paragraphs  negatives  this.  See  cases  dis- 
cussed in  opinion  of  Folger,  J.  See  also  Matter  of  Blair,  16  N.  Y.  Supp.  875, 
■  and  see  Matter  of  Kunkler,  147  N.  Y.  Supp.  1094,  where  testator  signed 
after  the  witnesses.  The  acknowledgment  by  the  testatrix  in  the  presence 
of  the  witnesses  of  the  making  of  a  signature  amounts  to  nothing  if  as  a 
matter  of  fact  there  was  no  signature  at  the  end  of  the  will  as  required  by 
statute.  Matter  of  Booth,  127  N.  Y.  109,  115.  The  same  rule  applies 
where  the  name  of  the  testator  written  in  at  some  place  other  than  at  the 
end  of  the  will  is  not  shown  to  have  been  written  with  intent  to  execute 
the  will.    Matter  of  Keeffe,  supra. 

§  294.  Publication. — The  testator  at  the  time  of  making  such  subscrip- 
tion or  at  the  time  of  acknowledging  the  same,  shall  declare  the  instru- 
ment so  subscribed  to  be  his  last  will  and  testament.  "At  the  time  of" 
.merely  requires  "contemporaneity  in  the  whole  transaction";  e.  g..  A, 
the  testatrix,  says:  "this  paper  is  my  will  and  I  wish  you  two  to  witness 
it."  Then  she  signs  and  they  sign.  This  is  a  sufiicient  declaration  and 
request.  Matter  of  Gamher,  53  Misc.  168.  The  object  of  this  provision  of 
the  statute  is  obvious;  it  is  that  the  will  shall  be  declared  to  be  the  testator's 
last  will  and  testament,  and  that  it  shall  be  so  declared  to  the  subscribing 
witnesses  and  that  such  declaration  shall  be  made  at  the  time  of  executing 
the  will.  See  Matter  of  Balmforth,  133  App.  Div.  521,  and  cases  cited. 
Also,  Matter  of  Kindberg,  1  and  2,  141  App.  Div.  188. 

If  as  to  either  witness  there  was  no  declaration  of  the  testamentary  na- 
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ture  of  the  instrument  probate  is  to  be  refused.    Matter  of  Bryant,  148 
N.  Y.  Supp.  917.  ' 

While  the  recitals  in  an  attestation  clause  may  have  a  strong  corrobora- 
tive effect  in  supplying  deficiencies  in  proof  in  certain  cases,  the  absence 
of  recitals  in  the  attestation  clause  as  to  the  occurrence  of  one  of  the  essen- 
tial acts  making  up  a  due  execution  is  by  no  means  conclusive.  Yet  the 
absence  of  it  will  necessitate  more  rigid  scrutiny  of  the  facts  by  the  Surro-. 
gate.  Matter  of  Ellery,  139  App.  Div.  244.  Publication  of  the  will  or  any 
other  formal  step  may  be  proved  wholly  regardless  of  the  contents  of  such 
attestation  clause.  The  omission  to  recite  at  the  end  of  the  will  any  or  all 
of  the  prescribed  forms  affects  neither  the  validity  of  the  instrument  nor 
the  proof  thereof.    Leaycraft  v.  Simmons,  3  Bradf.  35,  37. 

A  will  offered  for  probate  must  be  the  will  of  the  testator  and  of  no  one 
else,  and  when  a  testator  is  ignorant  of  the  contents  of  the  paper  pro- 
pounded, it  cannot  be  said  to  be  his  will.  Knowledge  of  the  character 
of  the  transaction  is  inferable  from  a  holographic  will.  Mailer  of  Ellery, 
mpra;  Matter  of  Beckett,  103  N.  Y.  167,  174;  Matter  of  Marley,  140  App. 
Div.  823. 

But  it  is  not  conclusive.  Thus  in  Matter  of  Wilmerding,  N.  Y.  L.  J., 
Dec.  5,  1911,  Fowler,  Surr.,  says: 

There  being  some  difBculty  in  the  proof  of  this  will  in  common  form  before  the 
clerk,  I  directed  the  proofs  to  be  retaken  before  me.  The  will  is  a  holograph.  Holo- 
graphic testaments  are  doubtless  favored  in  probate  law.  In  the  civil  law  even  the 
signature  of  the  testator  to  a  holograph  was  dispensed  with  (C.  6, 23, 21,  pr.).  Under 
our  old  law,  prior  to  the  last  century,  if  it  were  certain  that  a  testament  were  writ- 
ten or  subscribed  by  the  testator  the  testimony  of  witnesses  was  unnecessary 
(Swinb.,  639;  Gilb.  Rep.  260).  But  since  our  present  Statute  of  Wills,  while  the 
evidence  of  publication  of  a  holographic  testament  may  be  somewhat  relaxed,  never- 
theless a  substantial  comphance  with  the  statute  is  essential,  and  both  publication 
and  rogatio  testium  or  a  request  to  the  witnesses  to  act  as  attesting  witnesses, 
must  be  made  out  in  some  way  to  entitle  such  a  testamentary  paper  to  probate 
as  a  will.  Matter  of  Phillips,  98  N.  Y.  267;  Matter  of  Beckett,  103  N.  Y.  167;  Matter 
of  Hunt,  lip  N.  Y.  278,  281;  Matter  of  Turrell,  166  N.  Y.  330;  Matter  of  Moore, 
109  App.  Div.  762,  765,  aff'd  187  N^  Y.  573.  In  this  case  both  oi  the  witnesses 
to  the  wiU  of  Mr.  WUmerdiug  swear  positively  that  there  was  no  publication  by 
the  testator,  and  neither  witness  knew  that  the  instrument  which  he  subsigned 
was  a  will  until  long  subsequent  to  the  disruption  of  the  session  during  which  they 
so  subsigned.  As  was  intimated  in  substance  in  Matter  of  Moore,  supra,  it  wouli 
be  a  dangerous  practice  to  permit  even  a  meritorious  holograph  to  be  established 
in  defiance  of  the  positive  testimony  of  those  who  are  the  chief  actors  in  a  quasi 
public  function.  Such  a  precedent  would  be  dangerous  in  the  extreme,  as  it  would 
tend  to"  nullify  the  Statute  of  Wills.  There  is  in  this/3ause  now  before  me  no  re- 
semblance to  the  latest  case  which  I  find  reported  on  this  subject.  Matter  of  Marley, 
140  App.  Div.  823.    I  am  constrained  to  refuse  probate  to  the  paper  propounded. 

See  as  to  rule  being  relaxed  in  holographic  will  cases.  Matter  of  Leveng- 
ston,  158  App.  Div.  69. 

Proponents  are  bound  to  show  affirmatively  as  a  condition  of  probate, 
that  the  testator  had  an  intelligent  knowledge  of  the  contents  of  the  will. 
Matter  of  De  Castro,  32  Misc.  193,  citing  Barry  v.  Boyle,  1  T.  &  C.  422; 
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Townsend.v..  Bogart,  5  Redf.  93;  Hyatt  v.  Ly,nnin,  1  -Dem.  14;  Cooper  v. 
Benedict,  3  id.  136;  Heath  v.  CoZe,  15  Hun,  100;  Jones  v.  Jones,  42  id.  563; 
Matter  of  Green,  67  irf.  527.    See  also  Rollwagen  v.  Rollwagen,  63  N.  Y.  504. 

The  testamentary  character  of  the  instrument  must  have  been  un- 
equivoeally  communicated  by  testator  to  witnesses.  Matter  of  Delprat,  27 
Misc.  355,  citing  Lends  v.  Lewis,  11  N.  Y.  220;  Ex  parte  Beers,  2  Bradf. 
163.  See  also  Matter  of  Dale,  56  Hun,  169,  aff'd  134  N.  Y.  614;  Matter  of 
Turrell,  28  Misc.  106,  108.  When  a  will  was  read  over  to  testator  who 
said,  "It  was  all  right,"  held,  together  with  full  attestation  clause  sufficient 
evidence  of  publication.  Matter  of  Buel,  44  App.  Div.  4,  5.  When  it  is 
read  aloud  to  both  testator  and  witnesses  probata  will  be  had  on  slight 
proof  of  declaration"  that  it  is  a  will.  Matter  of  Wylie,  162  App.  Div.  574. 
iWhere  the  witnesses  deny  publication,  the  impeaching  of  their  credibility 
does  hot.affirmatively  prove  what  they  deny,  even  where  will  is  holographic. 
Matter  of  Moore,- 109  App.  Div.  762. 

The  pubhcation  must  be  proved  to  both  witnesses;  this  is  elementary. 
Matter  of  Sarasohn,  47  Misc.  535.  A  request  to  both  to  sign,  and  a  con- 
fidential statement  made  to  but  one  that  the  paper  is  a  will  is  fatally 
insUfiiGient.    Ibid. 

The  rule  requiring  substantial  comphance  with  the  statute  permits,, 
however,  any  communication  by  the  testator  to  the  witnesses,  at  the  time 
of  sighing  or  acknowledging,  indicating  that  the  testator  intended  to  give 
effect  to  the  paper  so  signed  and  attested  as  his  wilj.  Remsen  v.  Brincker- 
hoff,  26  Wendell,  325,  332.  Judge  Nelson  observed  in  the  case  just  cited, 
"  Any  communication  of  this  idea  or  to  this  effect  will  meet  the  object  of 
the  statute."  Coffin  v.  Coffin,  23  N.  Y.  1.  It  has  never  been  supposed  that 
a  particular  or  in  fact  any  form  of  words  was  necessary  to  effect  it.  Lane 
V.  Lane,  95  N.  Y.  494, 498,  citing  Remsen  v.  Brinckerhoff,  supra. 

In  the  Lane  case,  Judge  Danf orth  adopted  the  language  of  the  Court 
of  Errors  defining  the  word  "declare"  as  signifying,  "to  make  known,  to 
assert  to  others,  to  show  forth,"  and  this  in  any  manner,  either  "by  word 
or  by  act,  in  writing  or  by  signs;"  in  fine  "that  to  declare  to  a  witness  that 
the  instrument  described  was 'the  testator's  will,  must  mean  to  make  it 
at  the  time  distinctly  known  to  him  by  some  assertion,  or  by  clear  assent 
in  words  or  signs."  Lane  v.  Lane,  supra,  498,  499,  citing  Coffin  v.  Coffin, 
23  N.  Y.  1;  Trustees  of  Auburn  Seminary  v.  Calhoun,  25  N.  Y.  422;  Gil- 
bert V.  Knox,  52  iSr.  Y.  125;  Thompson  v.  Stevens,  62  N.  Y.  634;  Rugg  v. 
Rugg,  83  N.  Y.  592;  Back  v.  Dack,  84  N.  Y.  663;  In  re  Pepoon,  91  N.  Y. 
255. 

"  The  necessary  pubhcation  may  be  proved  by  circumstances  as  well  as 
words,  Levris  v.  Lewi's,  11  N.  Y.  220,  and  inferred  from  the  conduct  and 
acts  of  the  testator  and;  those  of  the  attesting  witnesses  in  his  presence, 
Lane  v.  Lan£,  supra,  as  well  as  established  by  their  direct  and  positive 
evidence.  Declarations^  by  the  testator  may  be  proved.  Matter  of  Cor- 
coran, 145  App.  Div.  129;  Matter  of  Kennedy,  1^7  N.  Y.  170. 

Any  act  of  a  testator  in  the  presence  of  the  witnesses  at  the  time, of 
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the  execution  of  the  will  that  tends  to  show  that  he  desired  to  publish  the 
paper  as  his  will,  and  that  he  wishes  the  witnesses  to  execute  it,  may  be 
considered.  Matter  of  Hardentyurg,  85  Hun,  580,  587,  citing  Lane  v.  Lane, 
supra;  Reeve  v.  Crosby,  3  Redf.  74;  In  the  Matter  of  the  Revocation  of  the 
Probate  of  the  Last  Will  and  Testament  of  Ann  Voorhis,  Deceased,  125  N.  Y. 
7&5;  Darling  v.  Arthur,  22  Hun,  84;  Matter  of  Cottrell,  95  N.  Y.  329;  Mat- 
ter of  the  Will  of  Bernsee,  141  N.  Y.  389;  Matter  of  Hunt,  110  N.  Y.  278. 
Sq  it'  is  held  that  a  man  is  not  to  be  denied  the  right  to  make  a  testamen- 
tary disposition  of  his  property  on  account  of  defect  of  speech  and  hear- 
ing; and  a  deaf  and  dumb  man  may  make  a  will  if  only  the  formalities 
prescribed  by  the  statute  are  observed  in  their  spirit  and  intent  in  such 
manner  as  is  practicable  under  the  condition  existing.  In  re  Perego's  Will, 
65  Hun,  478.  So  where  a  testator  makes  his  will  during  an  illness  and 
his  only  declaration  is  in  the  form  of  a  sign  of  assent,  when  asked  by  the 
draughtsman  or  by  any  person  present,  if  he  declares  the  will  to  be  his 
last  will  and  testament  and  desires  the  witnesses  to  sign  it  as  such,  it  will 
be  held  sufficient;  but  such  assent  in  such  case  must  be  clearly  proved. 
Heath  v.  Cole,  15  Hun,  100;  Matter  of  McGraw,  9  App.  Div.  372,  381.  See 
Matter  of  Holmberg,  83  Misc.  245,  case  of  a  holographic  will.  So  where 
the  witnesses  are  present  as  the  will  is  being  drawn  up  and  are  told  by 
the  draughtsman  that  he  is  writing  the  testator's  will  and  that  they  had 
been  sent  for  as  witnesses,  and  upon  the  completion  of  the  will  the  testator 
takes  and  reads  it  and  signs  it,  and  then  passes  it  over  to  the  witnesses 
for  their  signatures,  the  circumstances  are  sufficient  to  constitute  a  dec- 
l^,ration  within  the  meaning  of  the  statute.  See  Lane  v.  Lane,  95  N.  Y. 
494,  500.    See  Matter  of  Bassett,  84  Misc.  656. 

§  295.  Meaning  of  the  words,  "  at  the  time  of." — The  object  is  general 
'  contemporaneity,  as  above  noted.  The  intent  of  the  statute  is  that  the 
pubUcation  should  be  made  at  the  time  of  execution.  Ex  parte  Collins,  5 
Redf.  20;  Matter  of  Phillips,  98  N.  Y.  267;  Walsh  v.  Laffan,  2  Dem.  498; 
J[fickspn  V.  Jackson,  39  N.  Y.  153.  A  subsequent  declaration  is  not  by- 
itself  sufficient.  Matter  of  Moore,  109  App.  Div.  762.  The  purpose  is 
that  the  acts  constituting  the  declaration  and  pubhcation  must  be  con- 
temporaneous with  the  execution,  that  is,  form  part  of  the  same  trans- 
action. Thus  the  pubUcation  may  be  incorporated  with  the  request  to 
the  witnesses  to  sign.  Matter  of  Murphy,  15  Misc.  208;  Coffin  v.  Coffin,  23 
N.  Y.  9.  Or  the  pubhcation  of  the  will  may  be  made  by  the  testator  im- 
mediately before  he  signs  his  own  name.  Matter  of  Williams,  2  Connoly, 
579.  If  the  declaration  is  made  while  the  witness  is  signing,  it  is  sufficient. 
Matter  of  PhiUips,  98  N.  Y.  267.  In  this  case  the  Court  of  Appeals  held 
that  although  when  the  witness  started  to  sign  he  did  not  know  he  was 
witnessing  a  wUl,  yet  since  the  declaration  was  made  before  the  signature 
was  finished,  the  execution  was  valid.  So  where  a  testator  reads  his  will 
apd  signs  it  in  the  presence  of  the  witnesses  and  hands  it  over  with  the 
request  that  the  witnesses  read  the  attestation  clause  which  contains  a 
recital  pf  publication,  and  the  witness  does  so,  there  is  sxifficient  compliance 
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with  the  statute.  Matter  of  Woolsey,  17  Misc.  547.  The  wording  of  the 
statute  that  the  testator  should  declare  the  instrument  either  at  the  time 
of  making  his  subscription  or  at  the  time  of  acknowledging  the  same  im- 
plies that  the  declaration  may  be  made  to  the  witnesses'  apart  from  esjch 
other,  for  the  signature  may  be  acknowledgeid  to  them  separately.  Barry 
V.  Brown,  2  Dem.  309,  Rollins,  Surr. ;  Hoysradl  v.  Kingman,  22  N.  Y.  372. 
Surrogate  Calvin  held,  Von  Hoffman  v.  Ward,  4  Redf.  244,  where  testator 
in  the  presence  of  all  the  witnesses  read^the  will  adding,  "evidently  Igive 
all  I  possess  to  my  mother,"  that  there  was  sufficient' publication,  there 
being  also  an  attestation  clause  reciting  due  publication.  See  also  Sey- 
mour V.  Van  Wyck,  6  N.  Y.  120.  It  has  been  stated  that,  "knowledge 
derived  from  any  other  source  or  at  any  other  time,  cannot  sta,nd'  as  a 
substitute  for  the  declaration  of  the  testator."  Thomas  on  Law  of  Estates 
Created  by  Will,  vol.  2,  page  1162.  That  is  to  say,  that  a  communication 
by  the  testator  to  the  witnesses  at  some  subsequent  time,  that  the  paper 
which  they  had  signed  is  his  will,  is  not  a  compliaince  with  thie  statute. 
Matter  of  Dale,  56  Hun,  169.  But  the  Court'  of  Appeals  held,  Matter  of 
Application  of  Beckett,  103  N.  Y.  167,  where  a  testatrix  who  had  previously 
made  a  will  and  had  had  some  conversation  with  the  witnesses  in  regard 
to  availing  herself  of  their  services  in  that  capacity,  called  them  in  after 
her  will  was  ready  for  execution  and  said  to  one,  "This  is  the  paper  I  spoke 
to  you  about  signing,"  and  in  speaking  to  the  other  witness  who  had 
witnessed  the  prior  will,  asked  her  if  she  would  sign  "that  paper"  and  that 
she  was  sorry  to  trouble  her  again  to  sign  "the  paper"  that  it  was  a  sa!S- 
cient  compliance  with  the  statute.  The  court  held  that  there  was  a  suffi- 
cient identification  of  the  paper  as  a  will  and  that  the  remarks  of  the  ties- 
tatrix  relating  back  to  the  pi;ior  conversation  were  not  "too  indefinite  or 
imperfect,  but  that  the  witnesses  could'  hardly  fail  to  correctly  interpret 
her  meaning,  to  wit :  that  the  paper  she  referred  to  was  her  will.  See  opin- 
ion of  Ruger,  Ch.  J.,  at  pages  174,  176.  In  Matter  of  BaWmm,  67  Misc. 
329,  aff'd  142  App.  Div.  904,  202  N.  Y.  548,  the  Court  approxitaated  the 
legislative  device  of  turning  the  clock  back  to  extend  the  legislative  day. 
The  "contemporaneity"  of  the  transaction  was  held  ndt  "exhausted'' 
by  its  beginning  in  one  place  where  witnesses  signed  and  ending  in  another 
place  at  the  end  of  which  second  interview  pUbUcation  was  completed. 
But  where  the  continuity  of  the  transaction  was  interrupted 'by  an  interval 
of  two  years  between  the  two  witnesses'  signatures  there  is  no  contem- 
poraneity.   Matter  of  Harty,  85  Misc.  628. 

But  a  mere  request  to  witness  "this  instrument"  is  an  insufficieiit  pub- 
lication of  it  as  a  will.  Matter  of  Delprat,  27  Misc.  355,  citing  Rutherford  V. 
Rutherford,  1  Den.  33;  Wilson  v.  Hetterick,  2  Bradf .  427,  or  "documeintj" 
even  though  it  proves  to  be  a  holographic  will.  Matter  of  Turrell,  28  Misc. 
106,  aff'd  47  App.  Div.  561,  aff'd  166  N.  Y.  330.  Witnesses  may  not  guess 
it  to  be  a  will,  or  infer  it  such.  Wilson  v.  Hetterick,  supra.  See,  where 
after  hearing  will  read  testator  said,  "It  is  all  right,"  Matter  OfBuel,  44 
App.  Div.  4.    (There  was,  however,  an  attestation  clause  in  this  easel) 
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§  296.  Effect  of  assent  where  there  is  no  express  declaration. — The  as- 
sent by  sign  or  by  affirmative  response  to  a  question  by  the  scrivener  or 
counsel,  or  by  any  person  present,  whether  the  testator  declares  the  in- 
strument to  be  his  last  will  and  testament  is  usually  a  vahd  pubhcation 
as  has  been  already  indicated.  Matter  of  Holmberg,  83  Misc.  245;  Matter 
of  Menge,  13  Misc.  553;  Matter  of  Murphy,  15  Misc.  208.  But  this  must 
be  clearly  proven,  particularly  where  the  testator  is  in  his  last  sickness, 
or  very  feeble,  or  is  shown  to  have  been  unconscious,  or  under  the  influ- 
ence of  some  drug,  such  as  opium.  Heath  v.  Oohi  15  Hun,  100;  Matter  of 
Lyman,  14  Misc.  352.  Where  the  sum  of  the  testimony  of  the  witnesses 
is  to  the  effect  that  all  the  formalities  required  by  the  statute  were  com- 
plied with,  it  is  immaterial  whether  both  witnesses  testify  to  identical  tran- 
sactions, so  long  as  there  is  no  conflict  between  them.  Thus  where  one  of 
the  witnesses  testified  that  the  testator's  counsel  who  was  present  asked 
the  testatrix,  if  it  was  her  desire  that  the  witnesses  should  witness  her  will, 
and  she  answered  yes;  and  the  other  witness  testified  that  either  the  coun- 
sel or  the  testatrix  said,  at  the  time  of  the  execution,  that,  the  paper  they 
were  called  upon  to  witness  was  the  will  of  the  testatrix,  it  was  held  to  be 
sufficient  evidence  of  publication.  Matter  of  Voorhis,  125  N.  Y.  765.  The 
effect  of  an  attestation  clause,  where  the  witnesses  do  not  recollect  or 
where  their  recollection  conflicts,  is  discussed,  below.  See  Matter  of 
Bernsee,  141  N.  Y.  389,  392. 

§  297.  Republication. — Cases  may  occur  where  the  publication  of  a 
subsequent  or  supplemental  testamentary  instrument  may  cure  defects 
in  publication  of  a  prior  will.  This  rule  usually  applies  to  cases  where  the 
second  will  or  codicil  is  executed  upon  a  distinctly  separate  occasion  subse- 
quent in  time  and  affects  the  prior  instrument  by  reference  or  incorpora- 
tion; but  cases  have  arisen  where  the  two  instruments  are  shown  to  have 
been  prepared  and  in  existence  simultaneously  and  to  have  been  the  sub- 
ject of  the  one  act  of  execution.  Thus  in  the  Hardenburg  case,  85  Hun,  580, 
the  General  Term  held  there  was  due  pubhcation  upon  the  following  facts : 
The  will  having  been  drawn  and  read  to  the  testator  the  draughtsman 
was  requested  to  change  a  certain  clause  of  the  will  which  was  done  in 
the  presence  of  the  testator,  not,  however,  by  changing  the  body  of  the 
instrument  but  by  appending  a  brief  clause  entitled  "codicil;"  The.  will 
was  signed  by  the  testator  by  his  mark;  then  followed  the  attestation  clause 
signed  by  both  the  witnesses  one  of  whom  also  witnessed  the  mark;  then 
followed  the  codicil  bearing  the  same  date  again  signed,  by  the  testator 
and  I  the  two  witnesses.  The  subscription  to  the  will  and  codicil  were  made 
at  ithe,  same  time,  the  testator  requested  one  of  the  witnesses  to  sign  for 
him;  the  a,ttesting  clause  was  read  aloud  and  the  witnesses  subscribed  in 
both  places  on  the  same  occasion.  The  General  Term  held  that  the  paper 
though  apparently  divided  into  a  wiU  and  codicil,  was  really  one  instru- 
ment executed  at  one  time,  and  to  be  taken  together  as  one  transaction. 
The  declaration  of  the  deceased,  after  he  had  executed  the  paper  by  sign- 
ing his  name  twice,  that  it  was  his  last  will  and  testament,  was  a  declara- 
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tion  as  to  the  whole  instrument,  and  his  request  to  the  witnesses  to  sign 
it  related  to  the  same.  See  Graham's  Will,  9  N.  Y.  Supp.  122,  and  eases 
cited.  See  Matter  of  Karrer,  63  Misc.  174,  where  defects  of  first  execution 
were  almost  immediately,  but  as  a  new  transaction,  cured,  and  witnesses 
who  had  already  signed  simply  adopted  their  former  signatuTes^-held 
sufficient.  This  carries  the  doctrinie  of  substantial  compliance  almost 
to  the  limit; 

See  Jlif aWer  o/  Beams,  89  Misc.  712,  where  copies  of  will  intended  to 
be  reptiblished  were  incorporated  into  instrument  of  republication. 

While  a  dulj^  executed  codicil  may  take  up  and  vivify  a  defectively  exe- 
cuted will,  even  though  the  codicil  revokes  in  part  the  will  taken  up,  it 
must  be  borne  in  mind'  that  the  revocation  of  the  codicil  does  not  leave  the 
will  provable.  Even  if  the  original  will  was  valid  as  to  factum,  a  valid 
codicil  thereto  partially  revocatory  persists,  so  far  as  revocation  is  in- 
volved. If  revoked  itself,  the  things  it  revoked  do  not  ipso  facto  revive. 
Osbwrri  V.  Rochester  Trust  &  S.  D.  Co.,  209  N.  Y.  54;  Matter  of  Kathan, 
141  N.  Y.  Supp.  705. 

-  '  Same  is  true  of  wills  proper.  A  made  a  will.  Later  he  made  a  second  will 
revoking  it,  again  he  tore  up  the  second.  Held  not  a  reviver  of  will  No.  1. 
Matter  of  Wylie,  162  App.  Div.  574. 

The  Decedent  Estate  Law,  §  41,  alone  provides  how  such  revival  is  ef- 
fected. It  is  discussed  and  quoted  elsewhere.  See  Matter  of  Kuntz,  163 
App.  Div.  125. 

§  298.  Same  subject. — But  where  the  paper  purporting  to  be  a  will  or 
codicil  (the  due  publication  or  execution  of  which  is  alleged  to  give  validity 
to  an  imperfectly  executed  prior  testamentary  instrument)  (see  Matter  of 
DouglaSj  38'  Misc.  609)  is  executed  on  an  entirely  distinct  separate  occa- 
sion, not  only  must  all  the  formalities  of  execution,  Matter  of  Stickney, 
161  NJ  Y.  42,  be  distinctly  and  separately  proven  in  substantial  compliance 
with  the  statute,' but  the  fact  of  reference  to  or  incorporation  in  such  will 
or  codicil  must  satisfactorily  appear.  The  codicil,  however,  distinctly 
referring  to  the  will,  need  not  be  actually  annexed  to  the  will;  it  may  be 
on  an  entirely  separate  paper;  any  sufficient  words  of  reference  will  operate 
as  a  republication.  Van  Cortkmdt  v.  Kip,  1  Hill,  590.  This  has  long 
been  the  rule-.  In  the  case  last  cited  Judge  Cowen  remarked,  "  It  seems  to 
me  that  at  this  day  it  would  be  a  violation  of  all  reliable  authority  to  deny 
that  a  codicil  duly  attested  to  pass  real  estate  would  per  se,  whether  it 
related  to  real  or  personal  property,  operate  as  a  repubUcation  of  a  devise 
unlfess  the  testator  declares  that  he  does  not  intend  the  codicil  should  have 
(that  effect"  (see  cases  cited  at  page  593);  and  the  learned  justice  quoted 
the  words  of  Lord  Commissioner  Eyre,  that  a  codicil  might  be  inseparably 
annexed  to  a  will  not  by  a  wafer  or  Wrapper,  but  by  internal  annexation. 
But  a  wholly  invalid  codicil  was  held  inoperative  to  republish  a  will  to 
which  it  was  annexed,  when  revoked  by  a  later  will.'  Matter  of  Trost,  38 
Misc.  404.  !  In  Matter  of  Emmons,  110  App.  Div.  701,  the  rule  is  stated 
that  a  codicil,  properly  executed,  is  a  final  testamentary  disposition;  and 
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so,  if  there  be  an  existent  and  complete  will,  it  takes  it  up  and  incorporates 
it,  citing  Matter  of  Campbell,  170  N.  Y.  84.  But  if  the  will  sought  to  be  so 
taken  up  is  not  itself  an  existent,  validly  executed  will  (e.  g.,  only  one  wit- 
ness) the  codicil  cannot  so  operate,  and  stands  only  if  complete  in  itself. 
Ibid.  Hence,  it  may  stand  if  it  suffice  to  merely  designate  an  executor. 
See  remarks  and  cases  cited  by  Fowler,  Surr.  (obiter),  in  Matter  of  Francis, 
73  Misc.  148,  155. 

Yet,  if  there  be  sufficient  identifiGation  of  the  prior  will,  due  execution 
of  a  codicil  to  it  validates  the  will  not  only  without  reexecution  thereof, 
but  even  where  it  has  been  formally  revoked  by  a  subsequent  will.  Cook 
V.  White,  43  App.  Div.  388,  392;  In  re  Knapp's  Will,  23  N.  Y.  Supp.  282, 
citing  I  Jarman  on  Wills,  page  188;  Storm's  Will,  3  Redf.  327;  IlUnsworth 
V.  lUensworth,  39  Misc:  194;  Brown  v.  Clark,  77  N.  Y.  369.  The  Court  of 
Appeals  held  in  the  case  last  cited,  that  where  a  woman,  being  unmarried, 
hadTnadeher  will,  and,  after  her  marriage,  duly  executed  a  codicil  to  such 
will,  any  testamentary  document  in  existence  at  the  execution  of  the  latter 
testamentary  instrument  might  by  reference  be  incorporated  into  it,  and 
the  will  and  codicil  were  accordingly  sustained  although  the  will  by  law 
had  been  revoked  by  the  marriage.  The  effect  of  sustaining  a  will  and 
codicil  in  such  cases,  is  .to  revt)ke  the  intermediate  will,  for  the  date  of  the 
codicil  attaches  to  the  will  revived  or  republished  thereby  and  constitutes 
the  last  wiU  and  testament  of  the  testator.  See  Matter  of  Miller,  11  App. 
Div.  337. 

"  A  testatrix  named  Ellen  Campbell  made  a  will  on  July  6, 1897,  revoking 
all  former  wills  and  this  she  specifically" revoked  by  a  will  made  in  1899. 
On  December  7,  1900,  she  executed  a  paper,  headed  "Codicil  to^theilast 
will  and  testament  of  Miss  Ellen  Campbell,  which  will  bears  date  July  6, 
1897,"  and  this  contained  no  revocation  clause  whatever.  ' 

Held  that  the  will  of  1899  was  not  her  last  will.  ■     ■ 

That  the  codicil  amounted  to  a  republication  of  the  will  of  1897  and 
made  it  speak,  as  modified  by  the  codicil,  as  of  the  date  of  the  codicil. 
Matter  of  Campbell,  35  Misc.  572  (headnote).  In  Cook  v.  White,  siipra,  it 
was  held  that  a  will  made  while  testator  was  insane  could  be  validated  if 
repubhshed  in  a  lucid  interval,  citing  1  Wms.  on  Exrs.,  7th_Am.'ed.,  267. 
In  Lttngdon  v.  Astor's  Executors,  16  N.  Y.  9,  the  Court  of  Appeals  held  that 
the  effect  of  a  codicil  reexecuting  a  will  made  six  years  prior,  giving  a 
legacy  which  was  in  the  meantime  satisfied  or  adeemed,  did  not  operate 
to  revive  or  reinstate  such  satisfied  legacy.  See  opinion  of  Dehio,  C.  J., 
at  pages  37  and  38.  Generally  speaking,  then,  the  publication  of  a  codicil 
operates  as  a  republication  of  the  will,  and,  so  far  as  regards  the  formahties 
of  execution,  the  will  is  sufficiently  proved  by  proof  estabhshing  that  the 
codicil  was  executed^  in  accordance  with  law.  Matter  of  Nisbet,  5  Dem. 
286,  Rolling,:  Surr.,  citing  among  other  cases.  Van  Cortlandt  v.  Kip,  1  Hilly 
590;  Kip  v.  Van  Cortlandt,  7  Hill,  346;  Van  AlsSyne  v.  Van  Alstyne,  28  N.  Y. 
375;  Brown  v.  Clark,  77  N.  Y.  369.  ■ 

The' language  of  the  Court  of  Appeals  in  Langdon  v.  Astor's  Executors, 
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supra,  to  the  effect  that  the  republication  of  a  will  by  a  subsequent  codicil 
or  codicils  does  not  cause  the  will  and  codicils  to  speak  as  one  as  of  the 
date  of  the  last  execution  (see  headnote  at  page  12),  must  not  be  extended 
beyond  the  evident  meaning  of  the  court  in  that  case;  for  the  learned  chief 
judge  observed  (at  page  537)  that  all  the  instruments  together  although 
executed  at  different  times  did  in  fact  constitute  the  last  will  and  testa- 
ment of  the  deceased.  And  in  the  Van  Alstyne  case,  28  N.  Y.  375,  Judge 
Selden  observed  that  a  codicil  to  a  will  amounts  to  a  republication  of  the 
whole  will  so  far  as  it  is  not  changed  by  the  codicil,  and  must  be  held  to 
speak  as  of  the  time  of  the  execution  of  the  codicil.  The  point  involved 
in  that  case  was  as  to  what  charges  were  released  by  the  testator.  See  as 
to  republication  of  a  will,  Rogers  v.  Potter,  9  Johns.  312;  Simpson's  Wilii 
56  How.  Pr.  125;  Master's  Estate,  1  McCarthy,  459.  The  rule  was  sum- 
marized by  Judge  Eaarl,  Caulfield  v.  Sullivan,  85  N.  Y.  153,  160,  by  ob- 
serving, that  where  a  codicil  distinctly  refers  to  and  identifies  the  will*  and 
reaffirms  the  same,  the  will  and  the  codicil  together  constitute  the  will  of 
the  testator;  the  provisions  of  the  former  may  be  treated  as  embodied  in 
the  latter  and  both  may  be  treated  as  if  executed  and  pubhshed  at  the 
same  time.  Brown  v.  Clark,  77  N.  Y.  369,  q.  v.  at  page  375.  See  Mooers 
V.  White,  6  Johns.  Ch.  375;  Jackson  v.  HolUmay,  7  Johns.  394.  See  also 
Moffett  V.  Elmendorf,  82  Hun,  470. 

Where  a  will  has  been  formally  revoked  by  a  subsequent  will^  but  not 
destroyed,  it  may  be  revived  by  the  execution  of  a  codicil.  Matter  of  Knapp, 
,51  St.  Rep.  517,  23  N.  Y.  Supp.  282,  expressly  referring  to  it.  Matter  of 
Campbell,  170  N.  Y.  84.  Compare  Matter  of  Tr&st,  38  Misc.  404,  77  N.  Y. 
Supp.  879.  In  that  case  testatrix  executed  a  will  in  March,  1897,  and 
another  in  September  of  the  same  year,  and  in  April,  1900,  on  a  separate 
sheet  annexed  to  the  March  will,  she  executed  a  codicil,  not  referring  to 
either  will,  but  simply  appointing  a  guardian  for  her  grandchildren,  which 
appoihtmeikt  was  invalid,  because  their  parents  were  living.  Held,  that 
the  codicil  did  not  republish  thfe  March  will  as  of  the  date  of  the  codicil, 
or  by  destructibn  of  an  instrument  intended  only  as  a  modification  thereof; 
Matter  of  Johnston^  69  Hun,  157,  23  N.  Y.  Supp.  355.  But  a  will  that  is 
revoked  by  a  subsequent  one  which  is  destroyed  by  the  testator,  is  not 
revived  by  his  declaration  that  he  desires  his  first  will  to  stand,  made  to, 
others  than  the  subscribing  witnesses,  where  the  persons  to  whom  such 
declaration  was  made  do  not  subscribe  as  witnesses  to  the  will.  Matter  of 
Brewster,  72  App.  Div.  587,  76.  N.  Y.  Supp.  283;  Matter  of  Stickney  ,  161 
N.  Y.  42.  In  that  case,  the  court  said:  "We  are  of  the  opinion  that  it  was 
the  intent  of  the  Legislature:  by  this  statute  to  require  the  same  formalities 
and  the  same  proof  to  establish  a  republication  of  a  will  as  are  plainly 
required  to  estabUsh  its  original  pubUcation,  and  hence,  that  a  will  which 
has  been  revoked  can  be  revived  only  by  its  republication  in  the  presence 
of  its  attesting  witnesses."  Where  at  the  time  the  signatures  of  the  testator, 
and  witnesses  were  subscribed  to  an  instrument  it  was  not  properly  exe-. 
cuted  and  attested  as  a  will,  but  thereafter,  as  a  new  transaction,  the 
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testator  acknowledged  his  signature,  declared  his  will  and  requested  the 
witnesses  to  attest  the  same  and  the  witnesses,  thereupon,  to  the  knowledge 
of  the  testator,  acceded  to  his  request  and  adopted  their  previous  signa- 
tures as  an  attestation  of  the  transaction^  they  may  be  held  to  have  signed 
them  as  subscribing  witnesses  within  the  requirements  of  the  statute. 
Matter  of  Karrer,  63  Misc.  174;  Matter  of  Kwrdz,  163  App.  Div.  125;  Dec. 
Est.  Law,  §  41. 

§  299.  Insufficient  publication. — Failure  to  comply  substantially  with 
thei  statute .  as  quoted  above,  namely,  that  the  testator  indicate  in  some 
sufficient  maimer  to  the  witnesses  and  every  of  them  that  the  instrument 
they  are  by  him  requested  to  sign  as  witnesses  is  his  last  will  and  testa- 
ment, will  necessitate  a  refusal  of  probate.  Thus,  where  a  draughtsman, 
sent  out  to  bring  two  persons  desired  by  the  testator  to  witness  his  will,  re- 
quested them  to  come  to  the  house  to  witness  a  paper  or  a  will,  but  it  did 
not  appear  from  the  testimony  that  when  they  actually  were  present  at 
the  time  of  execution  any  declaration  was  made  by  or  on  behalf  of  the  tes- 
tator identifying  the  paper  which  they  witnessed  as  a  wUl,  probate  was  re- 
fused for  want  of  due  publication.  McCord  V.  Lownsfewr-j/,  5  Dem.  68.  So 
where  testator  of  a. holographic  will  requests  A  to  witness  ''this  document" 
held  insufficient.  Matter  of  Turrelli  28  Misc.  106,  aff'd  166  N.  Y.  330. 
There  must  be, a  declaration  of  the  testarfientary  character  of  the  instru- 
ment. Ibid.,  citing  Bashin  v.  Baskin,  36  N.  Y.  416;  Matter  of  Will  of 
Philh/ps,  98  N.  Y.  267;  Matter  of  Mackay,  110  N.  Y.  611;  Matter  of  Laudy, 
148  N.  Y.  403.  It  must  be  remembered  in  this  regard  that  pubhcation 
is  one  of  the  distinct  acts  constituting  execution;  it  is  an  independent  fact 
from  subscription  or  acknowledgment  of  subscription  or  from  request  to 
sign  and  must  be  sufficiently  separately  proven.  In  re  Nevin's  Will,  24 
N.  Y.  Supp.  828,  citing  Baskin  v.  Baskin,  36  N.  Y.  416.  The  fact  that 
the  (messenger  sent  for  the  witnesses  states  to  them  that  they  are  desired 
to  witness  a  will,  is  of  itself  wholly  immaterial  except  that  proof  of  such 
fact  might  contribute  iii  a  doubtful  case  to  satisfy  the  Surrogate  that  acts 
or  conduct  on  the  part  of  the  testator  alleged  to  constitute  a  declaration 
by  assent  was  clearly  understood  by  the  witnesses  to  relate  to  the  execu- 
tion of  a  testamentary  instrument.  See  also  Dodworth  v.  Crow,  1  Dem. 
256;  Matter  of  Kane's  Will,  20  N.  Y.  Supp.  123;  Burke  v.  Nolan,  I  Dem. 
436,440,441. 

§  300.  The  witnesses.—"  There  shall  be  at  least  two  attesting  witnesses, 
each  of  whom  .shall  ;^gn  his  name  at  the  end  of  the  will  as  witness  at  the 
request'  of  the  testator."  In  the  first  place  it  may  be  said  that  the  words, 
"at  the  end  of  the  will,",  have  the  same  meaniag  already  discussed  with 
regard  to  the  testator's  signature,  except  that  as  the  witnesses  are  supposed 
to  attest  an  executed  instrument,  the  statute  contemplates  that  they  shall 
sign-after  the  testator  has  signed^  Jackson  v.  Jackson,  39  N.  Y.  153;  Ritgg 
V.  Rvgg,  83  N.  Y.  592,  or  at  the  end  of  the  signed  will.  Matter  of  Reisner, 
81  Misc.  101.  The  object  of  having  witnesses  is  not  only  that  there  may 
be  persons  capable  of  identification,  and  who  may  be  called  upon  to  testify 
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as  to  substantial  compliance  with  the  provisions  of  the  statute,  but;  par- 
ticularly, in  order  that  they  may  by  the  act  of  witnessing  record  the  fact 
that  at  that  time  the  will  had  been  duly  and  actually  signed  by  the  testator; 
or  as  Surrogate  Silkman  says  {Losee's  case,  13  Misc.  298) : 

"  In  the  case  of  a  wUl  a  witness  must  have  knowledge  that  the  paper  is 
a  will  by  the  declaration  of  the  testator  that  it  has  been  signed^  by  either 
seeing  the  signature  written  or  by  seeing  the  signature  with  an  accompany- 
ing acknowledgment  by  the  testator  that  it  is  his  or  her  signature."'  Lervis 
Vi  Lewis,  11  N.  Y.  220;  Mitchell  v.  Mitchell,  16  Hun,  97;  In  re  Mackay,  1 10 
N.  Y.  611;  Sisters  of  Charity  v.  Kelly,  67  id.  409;  Willis  v.  Mott,  36  id.  486; 
Matter  of  Van  Geisen,  47  Hun,  8;  Matter  of  Bernsee,  141  N.  Y;  389;  Matter 
of  Levengston,  158  App.  Div.  69. 

In  the  Mackay  case,  Earl,  J.,  in  writing  the  opinion,  says: 

"Subscribing  witnesses  to  a  will  are  required  by  law  for  the  purpose  of; 
attesting  and  identifying  the  signature  of  the  testator,  and  thit  they  can- 
not do  unless  at  the  time  of  the  attestation  they  see  it." 

And  in  the  case  of  Bernsee,  Andrews^  Ch.  J.,  cites  the  Mackay  case,  and 
says :  "It  is  essential  to  the  due  publication  of  a  will  either  that  the  wit- 
nesses should  see  the  testator  sign  the  will  or  that  such  signature  should 
have  been  affixed  at  some  prior  time  and  be  open  to  their  inspection." 
Where  both  witnesses  sign  before  the  testator  does  probate  must  be  refused. 
See  Knapp  v.  Reilly,  3  Dem.  427;  Matter  ofKunkler,  147  N.  Y.  Sup^).  1094. 
But  see  Matter  of  Karrer,  63  Misc.  174,  where  Ketcham,  Surr.;  probated  4' 
will,  -upon  proof  of  adoption  merely  of  their  signatures,  previously  affixed 
by  the  witnesses  under  circumstances  which  he  concedes  showed""  copious 
disregard  of  the  statutory  requirements." 

See  Vaughan  v.  Burford,  3  Bradf.  78,  cited  by  Ketcham,  where  due 
execution  was  upheld  as  to  a  man  dying  of  cholera,  and  where  parties 
were  therefore  in  another  room,  and  signature  per  alium  and  all  other 
parts  of  factum  were  confirmed  ex  post  facto.  From  what  has  been  already 
said  in  another  connection  it  will  be  remerhbered  that  interventioh  of  the 
attestation  clause  between  the  testator's  and  witnesses'  signatures j  is 
perfectly  proper.  See  Williamson  v.  Williamson,  2  Redf.  MQyMcDonough ' 
V.  Loughlin,  20  Barb.  238;  Matter  of  Dayger,  110  N.  Y.  666,  aff'g  47  Hun, 
127. 

§  301.  Same  subject. — There  is  nothing  in  the  statute  as  to  the  wit- 
nesses subscribing  in  the  presence  of  each  other.  Lyman  v.  Phillips,  3 
Dem.  459,  aff'd  98  N.  Y.  267;  Herrick  v.  Snyder,  27  Misc.  462;  Matter  of 
mefenthaler,  39  Misc.  765;  WiUis  v.  Mott,  36  N.  Y.  486;  Matte!r  of  Engler, 
56  Misc.  218;  Matter  of  Roe,  82  Misc.  565.  If  the  testatoi-  signs  in  the 
presence  of  one  witness  requesting  him  to  sign  which  he  thereupon  does, 
and  subsequently  acknowledges  his  signature  to  the  other  witn^s  who 
thereupon  signs  in  his  presence,  it  is  immaterial  that  the  two  witnesses 
did  not  subscribe  in  the  presence  of  each  other.  Hoysradt  v.  Kingman,' 
22  N.  Y.  372.  If  the  witnesses,  however,  are  not  present  at  the  same 
time  all  the  formaUties  must  be  repeated  in  the  presence  of  each.    Tyler ' 
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V.  Mapes,  19  Barb.  448.  If  there  are  more  than  two  witnesses  the  will 
may  be  probated  if  the  foriflalities  were  sufficiently  complied  with  in  the 
presence  of  at  least  two.    Carroll  v.  Norton,  3  Bradf.  291. 

Where  the  signature  purports  to  have  been  made  in  the  presence  of  the 
witnesses,  it  has  been  held  sufficient,  provided  it  clearly  appeared  that  the 
witnesses  signed  after  the  signature  of  the  testator  had  been  appended; 
but  where  the  recollection  of  a  witness  is  defective  upon  the  point  whether 
the  witness  saw  the  testator  actually  sign,  the  courts  will  hold  that  if  the 
witness  was  in  a  position  where  he  could  have  seen  the  act  of  signature 
he  did  see  it.  This  is  the  EngUsh  rule  as  stated  by  Lord  EUenborough  that 
"in  favor  of  attestation  it  is  presumed,  if  he  might  see  he  did  see."  See 
SpavMing  y.. Gibbons,  5  Redf.  316,  319;  Gardiner  v.  Raines,  3  Dem.  98; 
Peck  V.  Car&y,  27  N.  Y.  9,  31.  See  Matter  of  Nussbaum,  144  N.  Y.  Supp. 
443. 

So,  in  case  where  one  of  the  witnesses  testified  that  she  was  in  the  same 
room  with  the  testatrix  when  she  signed,  but  refrained  from  looking  at 
her  "from  fear  it  would  make  her  nervous,"  the  execution  was  not  invali- 
dated. Bedell's  Will,  12  N.  Y.  Supp.  96.  The  statute  of  course  contem- 
plates th^  signature  "at  the  end  of  the  will"  by  the  witnesses;  a  total 
absence  of  signature  by  a  sufficient  number  of  witnesses  or  at  "the  end  of 
the  will "  within  the  legal  meaning  of  the  term  invahdates  its  execution. 
Ex.parte  Le  Roy,  3  Bradf.  227;  Heady's  Will,  15  Abb.  Pr.  N.  S.  211;  Matter 
of  Case,  4  Dem.  124.  And  while  the  witnesses  need  not  actually  attest  in 
the  presence  of  each  other.  Matter  of  Carey,  14  Misc.  486,  yet  they  must 
attest  upon  the  same  occasion,  that  is  to  say,  there  must  be  sufficient 
contemporaneity  to  make  all  the  acts  constituting  due  execution  parts  of 
the  same  transaction.  The  continuity  of  the  transaction  is  of  course  in- 
terrupted if  the  testator's  death  intervenes  before  all  the  formahties  have 
been  complied  with,  for  of  course  the  statute  contemplates  that  all  the  acts 
going  to  make  up  due  execution  shall  occur  during  the  lifetime  of  the 
testator;  so  where  a  testatrix  died  after  one  witness  had  signed  and  before 
the  other  could  sign,  her  will  was  properly  refused  probate.  Matter  of  Fish, 
88  Hun,,  56.  In  that  case  the  General  Term  held  that  while  it  was  manifest 
that  the  instrument  attempted  to  be  executed  contained  the  intentions 
of.  the  testatrix,  and  that  she  intended  and  had  requested  the  witness  to 
sign  it  as  such,  yet  in  construing  the  statute  the  intention  of  the  legislature 
and  not  that  of  the  testator  must  be  kept  in  mind,  and  that  as  a  will  takes 
effect  at  the  instant  the  testator  dies,  it  must  at  such  instant  be  a  vaUd, 
complete,  perfect  instrument.  It  was  held,  Herrick-v.  Snyder,  27  Misc. 
462,  466,  by  Hiscock,  J.,  that  signature  by  a  witness,  not  in  the  presence  of 
testator,  fifteen  minutes  after  testator  signed  and  published  the  will,  at 
another  house,  was  sufficient,  citing  Lyon  v.  Smith,  11  Barb.  124.  See  also 
Matter  of  Phillips,  M  Misc.  442;  Ruddon  v.  McDonald,  1  Bradf.  352. 

The  witnesses  may  subscribe  by  mark  or  per  alium.  Mock  v.  Garson, 
84  App.  Div.  65.  So  Surrogate  Bradford  upheld  a  will  where  one  of  the 
witnesses  attested  by  making  a  mark  which  she  then  acknowledged  to  be 
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her  mark  and  signature.  Meehan  v.  Rourke,  2  Bradf .  385,  392.  See  Jackson 
V.  Van  Deusen,  5  Johns.  144.  Signature  by  mark  is  resorted  to  only  in 
case  of  illiterate  witnesses,  but  a  witness  otherwise  able  to  write  may  be 
temporarily  incapacitated,  in  which  case  a  request  to  a  third  party,  even 
the  other  witness,  to  sign  for  the  incapacitated  witness,  properly  proven, 
will  sustain  the  execution  of  the  will.  In  re  Strong's  Will,  16  N.  Y.  Supp. 
104,  where  one  of  the  witnesses  had  a  felon  on  her  right  hand.  The  case 
last  cited  was  peculiar  in  that,  after  the  death  of  the  testatrix,  the  witness 
whose  signature  had  been  at  her  request  written  by  her  husband,  the  other 
witness,  caused  her  name  as  written  by  her  husband  to  be  erased  and  then 
personally  signed  her  name  in  its  place;  the  Surrogate  does  not  seem 'to 
have  passed  upon  this  singular  act  in  his  opinion.  A  subsequent  case  by 
Surrogate  SiUanan  in  the  same  county  which  purports  by  the  headnote 
to  be  in  conflict  with  this,  is  not  in  fact  authority  to  the  contrary.  In  re 
Losee's  Will,  34  N.  Y.  Supp.  1120.  The  learned  Surrogate  in  that  case 
held  that  as  the  witness  who  signed  per  alium,  so  signed  because  her  eye- 
sight was  too  defective 'for  her  to  see  to  write  her  own  name,  she  could 
not  be  a  competent  attesting  witness  to  a  will  at  all.  He  says  at  page  1122: 
"There  must  be  an  identification  of  the  instrument  by  one  who  has  seen 
the  signature  written,  or  has  seen  the  signature  which  has  been  acknowl- 
edged by  the  testator  as  his  or  hers.  The  paper  propounded  is  identified 
only  by  the  witness,  Lefurgy.  She  is  the  only  one  who  saw  the  signatui'e 
of  the  decedent  at  the  time  of  the  execution,  and  can  swear  that  it  is  the 
paper  that  the  decedent  signed,  and  which  she  signed  as  a  witness.  It  is 
true  that  the  statute  permits  the  proof  of  the  handwriting  of  the  decedent 
and  of  the  subscribing  witness  or  witnesses,  where  the  subscribing  witness 
or  witnesses  are  dead,  or  absent  from  the  State,  and  their  testimony  cannot 
be  obtained;  but  the  statute  applies  only  where  there  have  been  two  at- 
testing witnesses  who  have  signed  their  names  as  such;  The  statute  was 
passed  to  allow  the  probate  of  wills  that  had  been  executed  with  all  the 
formalities  required  by  law.  The  difficulty  in  this  case  is  that  there  was 
but  one  witness,  and  the  formalities  prescribed  by  the  statute  were  not 
fulfilled.  Mrs.  Brown  was  not  a  witness,  because  she  could  not  see  "at  the 
time  of  the  alleged  execution.  If  she 'had  been  able  to  see  then,  and  sub- 
sequently lost  her  sight,  the  case  might  be  different.  Such  was  the  case 
of  Cheeney  v.  Arnold,  18  Barb.  434,  relied  upon  by  the  proponents.  In  that 
case,  a  subscribing  witness  who  had  signed  "the  will  had  become  blind  by 
reason  of  great  age.  The  case  was  decided  upon  the  well-established  legal 
principle  that,  whefe  the  witnesses  are  dead,  or  by  lapse  of  time  do  not 
remember  the  circumstances  attending  the  execution,  the  law/  after  dih- 
gent  production  of  all  the  evidence  existing,  if  there  are  no  circumstances 
of  suspicion  will  presimie  a  proper  execution  of  the  will,  particularly  when 
the  attestation  clause  is  fuU.  The  statute  prescribing,  the  necessary  for- 
malities for  the  due  execution  of  a  will  was  passed  to  provide  against  fraud 
and  imposition,  and  the  protection  given  by  it  cannot  be  repealed  by  the 
court.    Its  wisdom  needs  no  argument  to  sustain  it,  even  though  in  isolated 
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cases  injustice  is  done  and  the  wishes  of  the  dead  thwarted.  A  decree  will 
be  entered  denying  probate."  In  Matter  of  Jacobs,  73  Misc.  162,  one  of 
the  witnesses  inadvertently  wrote  the  testator's  name  instead  of  his  own. 
Held  as  he  wrote  it  animo  attestandi,  probate  should  be  granted.  See 
opinion  for  review  of  cases.  See  Morris  v.  Kniffin,  37  Barb.  336,  upholding 
attestation  by  mark. 

§  302.  The  request  to  the  witnesses  to  sign. — The  statute  requires  a 
request  by  the  testator  that  the  witnesses  sign  the  paper  declared  by  him 
to  be  his  will  as  witnesses  thereof.  The  circumstances,  however,  under 
which  wills  are  frequently  executed  are  such,  that  the  request  is  not  and 
indeed  cannot  always  be  made  by  the  testator.  The  same  principle  above 
noted  in  other  connections  may  be  relied  upon  in  support  of  valid  execu- 
tion, to  wit:  that  the  attendant  circumstances  were  such  that  from  them  a 
request  by  the  testator  may  properly  be  implied.  But  if  there  were  no 
request  probate  must  be  denied.'  Matter  of  Raymond,  86  Misc.  359. 

So  also,  unless  the  request  be  to  witness  a  will.  Matter  of  Shaper,  86 
Misc.  577.    In  this  case  witnesses  were  asked  to  witness  "this  paper." 

The  Court  of  Appeals  in  an  early  case.  Coffin  v.  Coffin,  23  N.  Y.  1,  16, 
Comstock,  Ch.  J.,  says:  "Now,  the  statute,  it  is  true,  declares  that  each 
witness  must  sign  on  such  request.  But  the  manner  and  form  in  which 
the  request  must  be  made,  and  the  evidence  by  which  it  must  be  proved, 
are  not  prescribed.  We  apprehend  it  is  clear  that  no  precise  form  of  words, 
addressed  to  each  of  the  witnesses  at  the  very  time  of  the  attestation,  is 
required.  Any  communication  importing  such  request,  addressed  to  one 
of  the  witnesses  in  the  presence  of  the  other,  and  which,  by  a  just  construc- 
tion of  all  the  circumstances,  is  intended  for  both  is,  we  think,  sufficient. 
In  this  case  both  the  witnesses,  by  the  direction  or  by  the  knowledge  of  the 
testator,  were  summoned  to  attend  him  for  the  purpose  of  witnessing  his 
will.  They  came  into  his  presence  accordingly,  and,  in  answer  to  the  in- 
quiry of  one  of  them,  in  which  the  singular  instead  of  a  plural  pronoun  was 
used,  he  desired  the  attestation  to  be  made.  In  thus  requiring  both  the 
witnesses  to  be  present,  and  in  thus  answering  the  interrogatory  addressed 
to  him  by  one  of  them,  we  think  that  he  did,  in  effect,  request  them  both 
to  become  the  subscribing  witnesses  to  the  instrument.  Any  other  in- 
terpretation of  his  language,  and  of  the  attending  circumstances,  would 
be  altogether  too  narrow  and  precise."  See  also  Brady  v.  M'Crosson,  5 
Redf.  431.  Where  witnesses  have  previously  been  requested  by  the  testa- 
tor to  attend  on  a  certain  occasion  to  witness  his  will,  and  are  accordingly 
so  present,  and  hear  the  will  read  jand  see  it  signed,  and  sign  it  themselves, 
there  is  a  presumption  that  the  desire  of  the  testator  continues  and  the 
request  to  the  witnesses  though  not  distinctly  proven  to  have  been  made 
in  so  many  words  at  the  time  of  execution,  may  be  presumed  from  all  the 
circumstances.  Coffin  v.  Coffin,  23  N.  Y.  1,  16;  Brady  v.  M'Crosson,  5 
Redf.  431.  As  to  whether  the  circumstances  amount  to  a  request  in  sub- 
stantial compliance  with  the  statute,  depends  upon  the  facts  in.  each  par- 
ticular case.    And  so  the  courts  have  always  held  that  there  is  no  partic 
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ular  form  or  manner  in  or  by  which  it  is  requisite  that  the  request  of  the 
testator  should  be  made;  it  may  be  verbal;  or  it  may  be  by  sign;  it  may 
come  directly  from  the  testator  to  the  witnesses;  or  it  may  come  inter- 
rogatively from  the  witness  to  the  testator,  in  which  case  it  will  be  suf- 
ficient if  assented  to  by  the  latter.    See  Hutchings  v.  Cochrane,  2  Bradf. 

295.  In  the  case  last  cited  two  witnesses  were  in  attendance  upon  the 
testatrix,  one  of  whom,  George  C.  Barrett,  had  copied  the  will  which  in- 
cluded an  attestation  clause.  The  testatrix  knew  the  purpose  for  which 
the  witnesses  had  come;  she  read  the  formal  attestation  clause  in  their 
presence;  she  was  told  by  one  that  two  witnesses  were  necessary;  she  signed 
and  published  the  instrument  as  her  will  and  they  signed  it  as  witnesses 
in  her  presence.    The  request  was  held  to  be  suflBciently  shown.    Id.,  page 

296,  citing  Doe  v.  Roe,  2  Barb.  200.  See  Matter  of  Luthgen,  61  Misc.  544, 
a  border  case,  where  request  was  inferred  from  reading  will  aloud,  since 
it  contained  a  recital  of  "two  undersigned  witnesses." 

•  Where  the  words  of  request  are  made  on  behalf  of  the  testator  by  a  third 
person  they  must  be  made  in  presence  of  the  testator,  and  his  assent  to 
such  request  may  be  manifested  by  words,  sign  or  conduct,  indicating 
acquiescence  or  approval. 

In  Peek  v.  Carey,  27  N.  Y.  9,  the  draughtsman,  in  the  presence  of  the 
testator,  requested  the  witnesses  to  sign  the  will,  and  they  thereupon  signed 
it;  it  was  held  to  have  been  done  at  the  request  of  the  testator. 

In  Gilbert  v.  Knox,  52  N.  Y.  125,  one  of  the  subscribing  witnesses  had 
charge  of  the  execution  of  the  will  and  assumed  to, act  and  speak, for  the 
testator,  and  pubHcly  stating  the  character  of  the  instrument,  observed 
that  it  was  necessary  that  the  testator  should  request  those  who  were  in 
attendance  as  witniesses  to  sign  the  will  as  such,  and  then  stated  in  the 
presence  of  the  testator  and  such  witnesses,  that  the  testator  wished  them 
to  sign  the  wiU  in  that  capacity,  the  testator  made  no  dissent,  and  when 
the  will  had  been  executed  took  it  into  his  possession  and  thereafter  rer 
tained  it;  held,  to  be  a  sufficient  request.  See  also  Matter  of  Nelson,  141 
N.  Y.  152;  Matter  of  Barms,  70  App.  Div.  523,  528. 

In  Brinkerhoff  v.  Bemsen,  8  Paige,  499,  the  chancellor  observes:  "I 
think,  therefore,  there  can  be  no  reasonable  doubt  that,  if  this  wUl  and 
this  attestation  clause,  or  this  attestation  clause  alone,  had  been  read  over 
in  the  presence  and  hearing  of  the  testatrix,  so  that  the  witnesses  could  be 
fully  satisfied  that  she  knew  and  understood  its  meaning,  her  request  to 
them  to  attest  it  as  witnesses  would  have  been  such  a  recognition  of  the 
instrument  as  her  wiU  as  to  make  it  a  good  execution  thereof,  according 
to  the  intent  and  spirit  of  the, statute."  See  also  Trustees  of  Auhim  Theo- 
logical Seminary  V;  Calhoun,  25  N.  Y.  422,  and  see  Matter  of  Raymond, 
167  App.  Div.  893,  rev'g  86  Misc.  359,  and  ordering  jury  trial. 

The  rule  in  regard  to  the  communication  by  a  testator  of.  his  request  to 
witnesses  through  a  third  person  was  stated  by  Surrogate  Livingston, 
Burke  v.  Nolan,  1  Dem.  436,  as  follows:  "If  the  communication  is  made 
through  the  intervention  of  a  third  person  it  must  be  so  made  in  the  pres- 
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ence  and  hearing  of  the  testator,  and  to  the  witnesses,  so  that  the  attest- 
ing witnesses  may  know  of  their  own  knowledge  that  what  was  said  or 
done  by  the  third  person  on  behalf  of  the  testator  was  assented  to  by  him,"  - 
citing  Thompson  v.  Stevens,  62  N.  Y.  634;  Stein  y.  Wilzinski,  4  Redf.  441, 
448;  McDonough  v.  Loughlin,  20  Barb.  238,  244.  In  the  case  in  which  he 
so  stated  the  rule,  the  learned  Surrogate  denied  probate  for  the  reason 
that  while  the  witnesses  heard  the  lawyer  who  superintended  the  will  ask 
the  testator,  "if  he  wanted  those  gentlemen  to  witness  it,"  to  which  the 
witnesses  testified  he  made  some  affirmative  motion  or  indicated  his  as- 
sent in  some  way,  yet  there  was  no  evidence  that  the  testator  knew  whom 
the  lawyer  referred  to,  nor  that  he  knew  that  the  witnesses  were  there 
for  the  purpose  of  witnessing  his  will;  and  moreover  the  testator  was  not 
in  a  condition  to  observe  or  take  notice  of  things  not  pressed  upon  his  at- 
tention. He  says  (at  page  422) ,  "  Under  such  circimistances  it  must  appear 
that  the  questions  which  were  asked  (of  the  testator)  were  made  very  clear 
to  him,"  citing  Heath  v.  Cole,  15  Hun,  100.  Moreover,  it  appeared  in 
that  case  that  one  of  the  witnesses  was  in  an  outer  room  and  not  near 
enough  to  the  testator  or  the  lawyer  to  come  within  the  scope  of  the  cases, 
holding,  that  where  the  witness  was  in  such  a  position  that  he  could  and 
ought  to  have  heard  what  was  said,  the  request  will  be  presumed  to  have 
been  made  in  his  hearing.  In  such  cases  the  presumption  will  outweigh 
a  defective  recollection  but  not  positive  testimony  that  he  did  not  hear. 
See  Lends  v.  Levuis,  UN.  Y.  220,  224;  Orser  v.  Orser,  24  N.  Y.  51 ;  Wilson  v. 
Hetterick,  2  Brad.  427. 

Where  a  decedent,  a  man  of  upwards  of  sixty  years  of  age,  had  been 
deaf  and  substantially  dumb  from  early  childhood,  and  accustomed  to 
communicate  his  ideas  mainly  by  signs  and  gestures,  and  it  appeared  from 
the  evidence  of  the  witnesses  that  the  dumb  show  by  the  testator  indi- 
cating his  desire  that  they  should  witness  the  instrumentj  and  his  thanks 
to  them  when  they  had  done  so,  was  unmistakable,  the  General  Term  re- 
versed a  decree  of  the  Surrogate  denying  probate  and  ordered  a  trial  by 
jury  of  the  material  questions  of  fact  as  to  the  execution.  Matter  of  Perego, 
65  Hun,  478.  See  also  Matter  of  Beckett,  103  N.  Y.  167,  174;  Matter  of 
Stillman,  29  N.  Y.  St.  Rep.  213,  and  cases  cited.  The  desire  of  the  testa- 
tor that  the  witnesses  sign  may  consist  merely  in  a  passive  acquiescence 
in  the  acts  and  words  of  the  one  superintending  the  execution  of  the  will. 
Matter  of  McGraw,  9  App.  Div.  372;  Matter  of  Lyman,  14  Misc.  352;  Matter 
of  Menge,  13  Misc.  553;  Matter  of  Voorhis,  125  N.  Y.  765.  The  request 
may  be  combined  with  the  publication.  Matter  of  Murphy,  15  Misc.  208, 
and  may  be  made  to  the  witnesses  before  the  testator  has  actually  sub- 
scribed his  own  name.  Matter  of  Williams,  2  Connolly,  579,  and  is  suffi- 
cient although  it  consists  merely  in  a  request  to  one  or  both  witnesses j  or 
to  the  scrivener  to  read  aloud  the  attestation  clause  which  con1;ains  such 
request.  See  Matter  of  Woolsey,  17  Misc.  547.  See  also  Kingsley  v.  Bhrncfi- 
ard,  66  Barb.  3,17;  Stewart's  Will,  2  Redf.  77,  79;  Neugent  v.  Neugent,  2 
Redf.  369,  375.    In  the  case  last  cited  Surrogate  Calvin  held  the  request 
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insuflBcient  as  not  appearing  to  have  been  made  in  the  presence  or  hearing 
of  the  testatrix,  one  of  the  witnesses  having  subscribed  in  an  adjoining 
room,  there  being  an  absence  of  sufficient  proof  that  such  witness  had 
validly  subscribed  the  instrument.  The  learned  Surrogate  remarked :  "  I 
am  aware  that  it  is  not  essential  that  the  attesting  witnesses  should  each 
subscribe  in  the  presence  of  the  other,  Hoysradt  v.  Kingman,  22  N.  Y. 
372;  Willis  v.  Mott,  36  id.  486,  nor  is  it  necessary  that  the  witnesses  should 
sign  in  the  presence  of  the  testator.  Ruddon  v.  McDonald,  1  Bradf.  352; 
Jackson  v.  Christman,  4  Wend.  277.  If  they  sign  at  the  testator's  request, 
although  in  an  adjoining  room,  out  of  sight,  it  is  sufficient,  though  their 
signing  must  be  done  at  the  time  of  the  execution,  or  acknowledgment, 
with  the  knowledge  and  at  the  request  of  the  testator,  Lyon  v.  Smith, 
11  Barb.  124,  but  I  think  the  proof  in  this  case  fails  to  show  that  the  sign- 
ing of  the  witness  Cosgrove  was  with  the  knowledge,  or  at  the  request, 
of  the  testatrix."  See  Troup  v.  Reid,  2  Dem.  471,  where  Surrogate  Rollins 
collates  the  authorities  upon  the  question  of  the  sufficiency  of  a  decedfent's 
assent  to  the  words  of  another  upon  this  question.  Ridherford  v.  Ruther- 
ford, 1  Denio,  33;  Doe  v.  Roe,  2  Barb.  200;  Brown  v.  De  Selding,  4  Sandf. 
10;  Torry  v.  Bowen,  15  Barb.  304;  Trustees  of  Auburn  Seminary  v.  Calhoun, 
25  N.  Y.  422;  Matter  of  Oilman,  38  Barb.  364;  Gamble  v.  Gamble,  39  Barb. 
373;  Peck  v.  Carey,  supra;  Gilbert  v.  Knox,  supra;  Heath  v.  Cole,  supra; 
Burke  V.  Nolan,  supra. 

§  303.  Effect  of  attestation  clause. — In  connection  with  all  that  has 
been  said  above  with  regard  to  the  formal  execution  of  a  will,  the  impor- 
tance of  a  proper  attestation  clause  containing  recitals  of  all  the  acts  re- 
quired by  the  statute  constituting  due  execution  will  be  manifest.  See 
Matter  of  Sizer,  129  App.  Div.  7  (opinion  by  Gajoior,  J.,  see  cases  at  p.  10), 
aff'd  195  N.  Y.  528;  Matter  of  Abel,  136  App.  Div.  788;  Matter  of  Walker, 
67  Misc.  6.  Particularly  will  this  be  so  where  one  or  more  of  the  witnesses 
may  have  died  and  their  oral  testimony  as  to  what  actually  took  place 
cannot  be  obtained.  And  its  absence,  where  the  witnesses  contradict  one 
another  as  to  the  occurrence  of  one  of  the  cardinal  facts  of  due  execution 
may  defeat  probate.  Matter  of  Sarasohn,  47  Misc.  535.  We  will  discuss 
under  probate,  below,  the  provision  of  the  Code,  which  permits  the 
Surrogate  to  dispense  with  the  testimony  of  a  subscribing  witness,  who  may 
be  dead  or  incompetent  by  reason  of  lunacy  or  otherwise,  or  is  unable  to  tes- 
tify, or  if  such  a  subscribing  witness  is  absent  from  the  State,  or  if  such  sub- 
scribing witness  has  forgotten  the  occurrence  or  testifies  against  the  exe- 
cution of  the  will.  Section  2612  provides  in  such  cases  that  the  will  may 
nevertheless  be  established  upon  proof  of  the  handwriting  of  the  testator 
and  of  the  subscribing  witnesses,  and  also  "of  such  other  circumstances 
as  would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  action";  this 
section  requires  a  little  further  discussion  in  connection  with  this  discus- 
sion of  the  effect  of  the  attestation  clause. 

§  304.  Forgetfulness. — Forgetfulness  on  the  part  of  a  witness  may  be 
pecuniarily  induced.    See  Matter  of  Sizer,  supra,  129  App.  Div.  at  p.  11, 
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and  see  appellant's  brief  in  Matter  of  Raymond,  167  App.  Div.  893.  The 
courts  have  held  that  positive  denial  of  execution  of  a  will  by  a  subscrib- 
ing witness  whose  name  appears  to  be  signed  thereto  is  "forgetfulness" 
within  the  meaning  of  this  section.  Estate  of  Bogart,  67  How.  Pr,  313. 
This  section  of  the  Code  puts  in  the  form  of  a  statutory  enactment,  a  rule 
in  relation  to  the  proof  necessary  to  show  the  vahd  execution  of  a  will, 
which  had  been  indeed,  before  then  well  settled  but  had  previously  existed 
by  force  of  adjudication  alone,  to  wit:  that  the  due  execution  of  a  will  might 
be  established  by  competent  evidence  even  against  the  positive  testimony 
of  the  subscribing  witnesses  thereto.  Matter  of  Cottrell,  95  N.  Y.  329,  332. 
See  also  Wyrruin  v.  Wyman,  118  App.  Div.  109.  And  see  opinion  of  Marcus, 
Surr.,  in  Matter  of  Moor,  46  Misc.  537,  when  the  witnesses  were  all  hostile 
to  probate,,  and  so  "failed"  to  remember  any  publication  by  decedent. 
In  this  case  there  was  a  holographic  will.  Held,  this  was  a  persuasive  ele- 
ment in  deciding  on  testator's  declaration,  for  the  object  of  the  declaration 
exacted  by  the  statute  is  to  make  sure  that  testator  knew  he  was  making  a 
will.  Trustees  v.  Calhoun,  25  N.  Y.  422.  Prior  to  the  Code  it  had  been 
held  that  the  facts  making  due  execution  need  not  all  or  any  of  them  be  es- 
tablished by  the  concurring  testimony  of  the  two  subscribing  witnesses, 
while  both  of  such  witnesses  must  be  examined,  a  will  could  be  established 
even  in  direct  opposition  to  the  testimony  of  both.  Trustees  of  Auburn 
Seminary  v.  Calhoun,  25  N.  Y.  425;  Tarrant  v.  Ware,  reported  as  a  note  to 
Trustees  of  Auburn  Seminary  v.  Calhoun,  where  Judge  Denio  says:  "My 
pvurpose  is  to  show  that  whether  their  denial  of  what  they  had  attested 
proceeds  from  perversity  or  want  of  recollection,  the  testament  may  in 
either  case  be  supported."  See  also  Rugg  v.  Rv^g,  83  N.  Y.  592;  Lems  v. 
Lewis,  11  N.  Y.  220.  To  same  effect.  Matter  of  Bassett,  84  Misc.  656.  So 
Chancellor  Walworth  stated  the  rule  to  be,  Jauncy  v.  Thome,  2  Barb.  Ch. 
59,  "A  will  may  therefore  be  sustained  even  in  opposition  to  the  positive 
testimony  of  one  or  more  of  the  subscribing  witnesses  who  either  mis- 
takenly or  corruptly  swear  that  the  formalities  required  by  the  statute  were 
not  complied  with,  if  from  other  testimony  in  the  case  the  coiut  or  jury  is 
satisfied  that  the  contrary  was  the  fact."  See  also  Chaffee  v.  Baptist  Mis- 
sionary Conv.,  10  Paige,  91,  and  Matter  of  Sizer,  129  App.  Div.  7, 10. 

In  Matter  of  Fitzgerald,  33  Misc.  325,  the  Surrogate  refused  to  believe 
the  subscribing  witnesses,  and  admitted  the  will  on  the  testimony  by 
another  of  due  execution,  which  was  "complete  and  satisfactory,"  citing 
Matter  of  Cottrell,  95  N.  Y.  329;  Matter  of  Carey,  24  App.  Div.  531,  542. 

§  305.  Attestation  clause;  effect  further  considered. — The  cases  cited 
under  the  discussion  of  §  2612  of  the  Code  are  sufficient  to  indicate  the 
rule.  It  is.  now  proper  to  consider  what  effect,  presumptive  or  otherwise, 
a  proper  attestation  clause  will  be  deemed  to  have.  In  an  early  case, 
Nelson  v.  McGiffert,  3  Barb.  Ch.  158,  163,  the  chancellor  held,  that  an  attes- 
tation clause,  after  a  considerable  lapse  of  time,  when  it  may  reasonably 
be  supposed  that  the  particidar  circimistances  attending  the  execution  of 
the  will  have  escaped  the  recollection  of  the  attesting  witness,  is  a  circum^ 
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stance  from  which  the  court  or  a  jury  may  infer  that  the  requisites  of  the 
statute  were  complied  with.  This  rule  so  declared  has  been  substantially 
adopted  in  subsequent  decisions.  See  Matter  of  Bemsee,  141  N.  Y.  389, 
392;  Matter  of  Probate  of  Will  of  Pepoon,  91  N.  Y.  255;  Matter  of  CottreU, 
96  N.  Y.  329;  Lane  v.  Lane,  95  N.  Y.  494;  Brovm  v.  Clark,  77  N.  Y.  369; 
Peck  V.  Carey,  27  N.  Y.  9,  31;  Trustees  of  Auburn  Seminary  v.  Calhoun, 
25  N.  Y.  422;  Matter  of  VanHoutm,  15  Misc.  196;  Matter  of  Merriam,  16 
N.  Y.  Supp.  738;  Matter' of  Sears,  33  Misc.  141;  Matter  of  Buel,  44  App. 
Div.  4.  See,  also.  Matter  of  Foley,  55  Misc.  162,  where  all  the  witnesses  were 
dead,  and  testatrix  had  signed  by  "mark,"  of  which  there  was  no  eyewit- 
ness proem-able,  nor  any  "standard  of  comparison"  to  prove  his  "writing." 
The  Surrogate  held  that  these  facts,  and  the  fact  there  was  no  case  in  point, 
".should  not  dethrone  reason!"  Nor  should  it  warrant  "a  constipated 
construction  of  the  Statute";  so  he  admitted  the  will  on  "conunon-law 
evidence."  See,  as  to  when  this  rule  is  not  appUcable,  Matter  of  Turrell, 
28  Misc.  106,  109,  aff'd  166  N.  Y.  330.  As  when,  e.  g.,  one  of  its  recitals 
is  shown  to  be  false.  Porteus  v.  Holm,  4  Dem.  14;  Rumsey  v.  Goldsmith,  3 
Dem.  494.  So,  where  the  distinct  recollection  of  the  witnesses  contradicts 
a  recital.    Matter  of  Nash,  76  App.  Div.  212. 

In  Matter  of  Pepoon,  supra,  the  court  held,  "Where  the  attestation  clause 
of  a  will  is  full  and  complete  it  is  not  always  essential  that  all  the  particu- 
lars required  by  the  statute  to  constitute  a  valid  execution  of  the  instru- 
ment should  be  expressly  proved."  91  N.  Y.  255,  257.  See  also  Matter  of 
Carey,  24  App.  Div.  531,  543.  The  Court  of  Appeals  also  observed  in  the 
Pepoon  case,  supra,  "the  rule  is  well  established  that  when  there  is  a  failure 
of  recollection  by  the  subscribing  witnesses  the  probate  of  the  will  cannot 
be  defeated  if  the  attesting  clause  and  the  surrounding  circumstances  satis- 
factorily establish  its  execution."  See  Rugg  v.  Rugg,  supra;  Matter  of 
Kellum,  52  N.  Y.  517,  519.    See  also  Lane  v.  Lane;95  N.  Y.  494. 

§  306.  Same  subject. — ^It  has  already  been  observed  that  the  attesta- 
tion clause  is  no  part  of  the  will,  but  is  useful  merely  as  a  memorandum 
of  facts  which  may  be  presxmied  to  have  transpired,  which  may  aid  the 
recollection  of  the  witnesses  and  even  overbear  their  testimony  where  there 
is  a  conflict.  Where  one  of  the  witnesses  is  dead  and  the  recollection  of 
the  other  is  defective  much  effect  may  be  given  to  the  attestation  clause; 
especially  so  when  it  purports  to  make  the  subscribing  witnesses  say  that 
all  the  essentials  to  the  proper  execution  of  the  will  were  observed.  Matter 
of  Brissell,  16  App.  Div.  137,  139;  citing  Matter  of  WiU  of  Kellum,  52  N.  Y. 
517;  Brown  v.  Clark,  77  N.  Y.  369;  Matter,  etc.,  of  Pepoon,  91 'N.  Y.  255; 
Matter,  etc.,  of  CottreU,  95  N.  Y.  329;  Matter,  etc.,  of  Hesdra,  119  N.  Y.  615. 
This  presumption  in  favor  of  the  regularity  of  the  execution  of  a  wiU  when 
the  attestation  clause  contains  full  recitals,  may  be  strengthened  by  proof, 
that  it  was  read  aloud  at  the  time  of  the  execution.  Matter  of  Wilcox,  14 
N.  Y.  Supp. 109. 

But  the  formal  proof  may  not  be  presmned  from  the  attestation  clause 
alone.   Matter  of  Delprat,  27  Misc.  355,  citing  WooUey  v.  Woolley,  95  N.  Y. 
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231;  Lends  v.  Lmds,  11  N.  Y.  220.  Yet,  in  Maiter  of  Sizer,  129  App.  Div.  7, 
Gaynor,  J.,  asks  whether  a  full  attestation  clause  and  proof  of  the  signatures 
of  the  testator  and  the  witnesses  was  "  alone  evidence  of  the  execution  of 
the  will  with  the  formalities  required  by  law"?  He  answers:  "It  was." 
See  opinion  at  p.  9  and  cases  at  p.  10.  This  was  affirmed,  195  N.  Y.  528. 
See  also  careful  opinion  by  Carr,  J.,  in  Matter  of  Abel,  136  App.  Div.  788. 
But  the  presumption  created  by  the  existence  of  such  a  clause  may  be  re- 
butted. In  Woolley  v.  Woolley,  95  N.  Y.  231,  it  was  held  that  the  attesta- 
tion clause  was  not  effectual  to  raise  the  presimiption  of  the  formal  and 
due  execution  of  the  will  against  positive  evidence  to  the  contrary.  See 
also  Lewis  v.  Lewis,  11  N.  Y.  220;  Mitchell  v.  Mitchell,  77  N.  Y.  596;  Matter 
of  Van  Geison,  47  Hun,  5.  But  these  are  cases  where  the  evidence  of  the 
witnesses  against  the  recitals  in  the  attestation  clause  is  positive  arid  explicit 
as  to  the  non-occurrence  of  one  of  the  essential  facts  recited  in  such  clause. 
See  also  Rumsey  v.  Goldsmith,  3'  Dem.  494.  In  two  recent  cases  (1914), 
it  was  held  that  an  attestation  clause  cannot  cure  a  defective  execution 
patent  on  the  face  of  the  will,  Matter  of  Kunkler,  147  N.  Y.  Supp.  1094, 
nor  destroy  the  probative  effect  of  the  subscribing  witnesses'  testimony  to 
the  contrary  of  its  recitals.  Matter  of  Solomon,  145  N.  Y.  Supp.  528. 
Failure  of  the  memory  of  both  witnesses  may,  however,  be  disregarded  if 
the  facts  may  be  found  from  other  evidence  in  the  case  and  the  inference 
to  be  drawn  therefrom.  Matter  of  Laudy,  14  App.  Div.  160,  WilUams,  J. 
The  Sizer  case  above  cited  holds  that  proponent  may  found  a  prima  fade 
case  on  a  full  attestation  clause  and  proof' of  signatures.  See  129  App. 
Div.  at  p.  10.  So,  if  it  appears  that  at  the  time  of  the  execution  the  attesta- 
tion clause  was  not  read  and  the  witnesses  were  not  even  permitted  to  see 
it,  and  the  witnesses  differ  as  to  the  compliance  with  the  statute,  the  attes- 
tation clause  cannot  have  its  usual  effect.  Matter  of  Lavdy,  supra;  M'Cord 
\.  Lounsbury,  5  Dem.  68.  In  Matter  of  Balmforth,  60  Misc.  492,  Ostrander, 
Surr.,  refused  probate  on  this  very  theory,  but  was  reversed,  133  App.  Div. 
521.  The  learned  Surrogate  refused,  we  think  properly,  any  weight  to 
the  clause,  as  not  having  been  read.  The  Appellate  Court  was  satisfied 
that  due  pubhcation  had  been  had,  arid  that  the  attestation  clause  "cor- 
roborated" the  testimony  in  that  reSpect.  Surrogate  RolHns  discussed  the 
adjudicated  cases  somewhat  fully,  Rolla  v.  Wright,  2  Dem.  482,  in  connec- 
tion with  §  2620  of  the  Code,  now  §  2612,  and  the  effect  of  an  attestation 
clause  (among  others,  Butler  v.  Benson,  1  Barb.  526;  Rider  v.  Legg^  51  Barb. 
260;  Moore  v.  Griswald,  1  Redf.  388),  in  all  of  which  cases  the  court  com- 
mented on  the  absence  of  circumstances  calculated  to  arouse  suspicion. 
In  the  following  cases  a  full  attestation  clause  was  instrumental  in  sustain- 
ing a  will  where  the  memory  of  witnesses  was  defective.  Matter  of  Sears, 
33  Misc.  141,  146;  Matter  of  Graham,  9  N.  Y.  Supp.  122;  Matter  of  Hunt, 
110  N.Y.  278;  Matter  of  Rounds,  7  N.  Y.  St.  Rep.  730;  Matter  of  Townleyi, 
1  Connoly,  400;  Matter  of  Wilcox,  14  N.  Y.  Supp.  109;  Matter  of  Langtry, 
5  N.  Y.  Supp.  501;  Matter  of  Frey,  2  Connoly,  70;  Potter  v.  McAlpim,  ,3 
Dem.  108.  :  ., 


338  surrogates'  courts  §  307 

But  on  the  other  hand  where  the  attestation  clause  is  as  to  its  recitals 
in  conflict  with  one  of  the  witnesses  and  it  appears  the  other  never,  read  it, 
it  loses  its  value.  Porteus  v.  Holm,  4  Dem.  14,  23.  So  if  any  one  of  the  re- 
citals in  the  attestation  clause  is  shown  to  be  false  it  loses  its  presumptive 
force.  Rumsey  v.  Goldsmith,  3  Dem.  494;  Matter  of  Turrell,  28  Misc.  106, 
109,  aff'd  166  N.  Y.  330;  Porteiis  v.  Holm,  4  Dem.  14.  The  attestation 
clause  itself  is  always  some  proof  of  the  due  execution  of  the  will,  Matter 
of  Nelson,  141  N.  Y.  152,  156,  although  it  does  not  furnish  any  evidence 
of  the  facts.  Matter  of  Look,  125  N.  Y.  762,  aff'g  4  ^ilv.  233.  But  where 
beyond  its  presence  or  in  addition  to  its  presence  there  is  evidence  that  it 
was  read  aloud  in  the  hearing  of  the  testator  and  witnesses,  with  the 
assent  of  all  concerned,  express  or  inferential,  to  its  statement  of  facts,  it 
cannot  iii  the  words  of  Judge  Finch,  Matter  of  Nelson,  supra,  "be  denied 
that  there  is  some  and  quite  persuasive  evidence  of  the  actual  occurrence 
of  the  facts  recited."  This  is  so  even  if  one  of  the  essential  requirements 
is  omitted  from  the  recital.  If  in  addition  to  such  omission,  however, 
which  lays  the  fact  open  to  dispute,  one  of  the  surviving  witnesses  denies 
,  the  occurrence  of  the  fact,  the  Surrogate  is  warranted  in  refusing  probate 
unless  there  is  other  and  convincing  evidence  either  from  persons  present, 
whether  as  witnesses  or  not,  or  from  the  attendant  circumstances  which 
tend  to  satisfy  him  that  the  omission  in  the  recital  was  accidental  and 
that  the  requirements  so  omitted  were  actually  complied  with.  Matter  of 
Nelson,  supra. 

But  it  must  be  noted  that  the  absence  of  an  attestation  clause  does  not 
invalidate  the  will,  nor  raise  any  presumption  of  defective  execution. 
Lewis  V.  MerrUt,  98  N.  Y.  207;  Matter  of  Crane,  68  App.  Div.  355,  357. 
Yet  just  its  absence  may  defeat  probate,  e.  g.,  see  able  opinion  by  Jenks,  J., 
in  Matter  ofEllery,  139  App.  Div.  244,  where  holographic  will,  the  witnesses 
being  dead,  failed  of  probate,  for  lack  of  a  full  and  formal  attestation  clause. 

§  307.  Due  proof. — Due  execution  of  a  will  is  presumed  although  all 
the  witnesses  are  dead,  provided  their  handwriting  be  proved  as  required 
by  the  Code,  even  though  there  is  an  attestation  clause  defective  in  re- 
spect of  some  one  of  the  essential  reiquirements.  Price  v.  Brown,  1  Bradf . 
291.  See  post,  discussion  of  §  2612.  But  in  such  case  it  is  proper  for  the 
Surrogate  to  require  proof  of  "other  circumstances"  undef  §  2612.  See 
Brawn  v.  Clarke,  77  N.  Y.  369.  Surrogate  Fitzgerald,  Matter  of  the  Will 
of  John  OUver,  13  Misc.  466,  reviewed  the  cases  and  stated  what  are  the 
"other  circumstances"  which  in  the  judgment  of  a  Surrogate  should  be 
sufficient  to  prove  the  will  within  the  meaning  of  former  §  2620.  The 
learned  Surrogate  uses  this  language  at  page  473:  "I  have  before  me  proof 
of  the  handwritings  of  the  testator  and  of  his  deceased  witnesses;  a  will 
reasonable  in  its  provisions  when  the  circumstances  of  the  family  are  con- 
sidered, the  scheme  of  which  was  suggested  in  part,  but  as  a  whole  was 
approved  by  the  testator;  his  declarations  as  to  the  manner  in  which  it 
was  executed,  showing  that  he  knew  the  requisites  of  the  execution,  and 
that  all  the  facts  were  in  conformity  with  the  statute,  and  the  whole  trans- 
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action  from  beginning  to  end  in  apparent  good  faith  with  nothing  to  raise 
a  suspicion  to  the  contrary;  and  the  paper  was  preserved  for  ten  years  with 
no  suggestion  of  dissatisfaction  with  its  provisions.  These  facts,  under 
the  decisions,  would  be  ample  proof  to  admit  the  will  in  evidence  on  the 
trial  of  an  action,  when  its  admission  might  go  far  to  determine,  if  it  would 
not  be  conclusive  of,  the  rights  of  the  parties  to  the  controversy,  and  under 
§  2620  of  the  Code,  already  cited,  the  facts  are  equally  effective  to  prove 
its  execution  in  a  special  proceeding  on  the  probate  of  a  will  in  this  court. 

"  I  hold  that  the  will  was  duly  executed  and  I  will  sign  a  decree  admitting 
it  to  probate."  So  Surrogate  Calvin,  where  two  of  the  witnesses  were  dead 
and  the  handwriting  of  a  testator  and  such  witnesses  was  proved  and  there 
was  a  full  attestation  clause,  took  into  consideration  the  fact  that  the 
testator  was  a  lawyer  and  the  will  was  in  his  handwriting,  as  circumstances 
tending  to  show  regularity  in  execution.  Williamson  v.  Williamson,  2 
Redf .  449.  In  addition,  in  this  case  there  was  a  third  witness  who  corrobo- 
rated' the  attestation  clause  in  all  respects.  Where  a  witness  did  not  recol- 
lect distinctly  the  occurrences  at  the  time  of  execution  but  on  reading  the 
attestation  clause  testifies  that  he  believed  it  was  true  in  its  recital  of 
the  facts,  the  will  was  admitted  to  probate.    In  re  KUtt,  3  Misc.  385. 

Where  the  subscribing  witnesses  are  strangers  to  the  testator,  while 
their  testimony  is  sufficient  to  prove  due  execution,  Marx  v.  McGlinn, 
88  N.  Y.  357,  it  is  proper  to  identify  the  testator  by  proving  his  hand- 
writing or  by  any  other  sufficient  method.  Mowry  v.  Silber,  2  Bradf.  133. 
See  also  Simpson's  Will,  2  Redf.  29;  Peebles  v.  Case,  2  Bradf.  226,  which 
see  for  full  discussion  of  circumstantial  evidence  where  witnesses  deny  or 
forget  the  execution,  citing  Jackson  v.  Christman,  4  Wend.  277,  where 
Justice  Sutherland  said:  "If  the  subscribing  witnesses  all  swear  that  .the 
wUl  was  not  duly  executed,  the  devisee  may  notwithstanding  go  into 
circumstantial  evidence  to  prove  its  due  execution." 

While  it  has  been  held  that  the  testimony  of  persons  present  at  the  execu- 
tion of  a  wiU  other  than  the  subscribing  witnesses,  is  not  entitled  to  the 
same  weight  as  that  of  such  witnesses.  Matter  of  Higgins,  94  N.  Y.  554, 
on  the  principle  doubtless  that  the  minds  of  the  subscribing  witnesses 
being  addressed  to  the  fact  of  execution  are  more  likely  to  be  actually 
retentive  of  the  circumstances,  yet  this  will  not  be  true  where  the  third 
person  happens  to  be  the  lawyer  superintending  the  execution  of  the  will 
and  familiar  with  the  legal  requirements,  particularly  if  the  subscribing 
witnesses  are  persons  who  are  not  shown  to  possess  knowledge  of  the  es- 
sential elements  of  a  vaUd  execution.  See  Egan  v.  Pease,  4  Dem.  301; 
Matter  of  Cornell,  89  App.  Div.  412.  But,  if  those  superintending  the 
execution  are  beneficiaries  of  the  particular  will,  the  ordinary  presumption 
of  due  execution  loses- its  weight.  Matter  of  Kindberg,  207  N.  Y.  220,  aff'g 
148  App.  Div.  915. 

Where  the  will  is  holographic  and  particularly  where  the  testator  is 
shown  to  have  been  familiar  with  the  requirements  essential  to  due  execu- 
tion, there  is  some  presumption  so  far  as  the  acts  of  the  testator  are  con- 
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cerned  that  he  complied  with  the  statute.  Matter  of  Levengston,  158  App. 
Div.  69.  See  Lavxrence  v.  Norton,  45  Barb.  448;  Matter  of  Buckley,  2 
N.  Y.  Supp.  24;  Williamson  v.  Williamson,  2  Redf .  449;  Matter  of  Stillman, 
9  N.  Y.  Supp.  44;6.  But  in  Matter  of  Turrel,  28  Misc.  106,  aff'd  47  App. 
Div.  561,  and  166  N.  Y.  330,  where  witness  was  asked  to  witness  a  "docu- 
■ment"  it  was  held  insufScient,  though  the  "document"  was  a  holographic 
will,  citing  Matter  of  Beckett,  103  N.  Y.  167,  174.  See  also  Lewis  v.  Lewis, 
11  N.  Y.  220;  Matter  of  Dale,  56  Hun,  169;  Matter  of  Eldred,  109  App.  Div. 
777.  In  Matter  of  Moor,  109  App.  Div.  762,  it  is  said:  "In  proving  the 
execution  of  a  will  of  that  kind,  the  evidence  of  its  publication  may  be 
relaxed  somewhat."    See  also  Matter  of  Palma,  42  Misc.  469. 

§  308.  Valid  codicil  a  part  of  will. — Its  operation. — The  Decedent  Es- 
tate Law,  §  2,  provides  that  the  word  "will"  includes  all  codicils.  Hence, 
all  that  has  been  said  of  wills  and  their  execution  covers  codicils  also.  We 
have  alluded  to  the  effect  of  codicils  in  the  way  of  republication  of  the  will 
or  of  revival  thereof.  Under  Revocation  we  discuss  its  testamentary  or 
dispositive  operation. 

A  codicil  is  defined  to  be 

a  supplement  or  addition  to  a  will; 

or  an  explanation  or  alteration  of  its  dispositive  parts 

and  tsUcen  with  the  will  is  probated  as  one  testament. 

Its  usual  effect,  unless  a  contrary  effect  appear,  is  to  make  such  one 
testament  speak  as  of  the  date  of  the  codicil.  Stillwell  v.  Mellersh,  5 
Eng.  L.  &  Eq.  R.  185;  Brown  v.  Clark,  77  N.  Y.  369,  375;  Smith  v.  Chese- 
borough,  176  N.  Y.  317;  Salmon  v.  Stuyvesant,  16  Wend.  321.  It  does  not 
usually  supersede  the  will.  Bloodgood  v.  Lewis,  209  N.  Y.  95.  Codicils  are 
sometimes  drawn,  modif jdng  the  will  in  a,  specific  contingency  only. 
Unless  that  contingency  occur  the  codicil  is  obviously  inoperative.  E.  g. 
Before  a  trip  lo  Europe,  testatrix  made  a  codicil  to  safeguard  against 
her  and  her  husband  perishing  in  a  "common  disaster"  or  shipwreck  "at 
or  about  the  same  time."  The  husband  survived  her  five  months.  Held, 
codicil  inoperative.    Matter  of  Redmond,  50  Misc.  74.    (See  §  315  below.) 

§  309.  Lost  or  destroyed  wills. — We  discuss  elsewhere  the  action  to 
establish  a  will  that  has  been  lost  or  destroyed.  The  Surrogate  may  also 
under  similar  safeguards  take  proof  of  and  admit  to  probate  the  contents 
of  such  wills.    We  note  the  fact  merely  at  this  point. 

§  310.  Cannot  probate  revoked  wills. — It  sometimes  becomes  a  ques- 
tion on  probate,  whether  or  not  the  propounded  script  may  not  have  been 
revoked. 

Where  a  will  is  once  duly  executed  it  has  the  gift  of  continuance.  Its 
operation  as  a  testamentary  disposition  cannot  be  altered  or  prevented 
save  by  revocation  pursuant  to  the  staltute,  as  in  force  at  the  time  of  at- 
tempted revocation.  As  to  how  a  will,  executed  before  the  statute,  could 
be  revoked  after  the  statute  took  effect,  see  Sherry  v.  Lazier,  1  Bradf.  437; 
Matter  of  &riswold,  15  Abb.  Pr.  299. 

As  to  difference  between  revocation  of  a  will,  or  a  provision  thereof, 
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and  the  ademption  or  satisfaction  thereof,  see  Langdon  v.   Astor,  16 
N.  Y.  41. 

§  311.  Will  not  revoked. — Accordingly,  before  discussing  the  practice 
on  probate,  it  is  important  to  determine  whether  the  instrument,  or  any 
one  of  several,  found  among  a  decedent's  papers  is  a  live  instrument  or 
is  one  that  he  has  revoked.  For  a  distinctive  feature  of  a  will  is  its  ambula- 
tory nature.  A  will  vaUdly  revoked  (as  below  set  forth)  is  no  will,  and 
cannot  be  proved  as  the  decedent's  last  will  and  testament.  But  unless 
the  proponent  knows  the  circumstances  to  be  such  as  to  constitute  vahd 
revocation,  as  for  example,  that  the  date  of  the  will  is  prior  to  the  mar- 
riage of  testatrix,  Brovm  v.  Clark,  77  N.  Y.  369,  2  R.  S.  64,  §  44,  which 
thus  destroys  the  will,  he  should  propound  the  paper  and  let  the  court 
determine.  Of  several  papers,  all  purporting  to  be  complete  wills,  the  last 
in  point  of  time  should  be  offered.  But  if  any  doubt  exists  as  to  the  charac- 
ter of  papers  of  a  testamentary  character  found,  as  to  whether,  e.  g.,  they 
may  or  may  not  be  codicils,  they  should  be  offered. 

We  shall  discuss  below  the  effect  of  codicils — ^it  is  proper  to  say  here 
simply: 

If  A  revokes  his  wUl,  all  codicils  to  it  published  as  such,  fall  with  it. , 
MaM^  ofNokes,  71  Misc.  382. 

The  effect  of  a  codicil,  as  "taking  up"  and  "regularizing"  an  existing 
complete  will  is  a  totally  different  question:  See,  e..g..  Matter  of  Emmons, 
110  App^  Div.  701 ;  Matter  of  Campbell,  170  N;  Y.  84. 

At  common  law,  revocation  of  a  devise  could  not  be  proved  by  parol. 
Jackson  v.  Kniffen,  2  Johns.  31.  AU  that  could  be  shown  were  intrinsic 
circumstances,  showing  a  change  in  the  subject  of  the  devise,  but  nothing 
more.  Adams  v.  Winne,  7  Paige,  97.  The  statute  supplanted  the  com- 
mon law  doctrine  of  "impUed  revocation."  Matter  of  Davis,  105  App.  Diy, 
221,  aff'd  182  N.  Y.  468.  See  Burnham  v.  Comfort,  108  N.  Y.  535;  Matter 
of  Aker,  74  App.  Div.  461,  aff'd  173  N.  Y.  620. 

"Destruction"  is  not  implied  revocation.  Matter  of  Katham,  141  N.  Y. 
Supp.  705. 

The  provisions  of  the  Revised  Statutes  covering  revocation  of  wills  are 
still  in  force  and  are  as  follows: 

"  Written  wills,  how  revoked  or  canceled. 

"No  will  in  writing,  except  in  the  cases  hereinafter  mentioned,  or  any 
part  thereof,  shall  be  revoked  or  altered  otherwise  than  by  some  othqr 
will  in  writing  or  some  other  writing  of  the  testator  declaring  such  revoca- 
tion or  alteration;  and  executed  with  the  same  formalities  wth, which  the 
will  itself  was  required  by  law  to  be  executed,  or  unless  such  .will  be  burnt, 
torn,  canceled,  obUterated  or  destroyed  with  the  intent  and  for  the  pur- 
pose of  revoking  the  same  by  the  testator  himself,  or  by,  another  person 
in  his  presence  by  his  direction  and  consent,  and  when  so  done  by  another 
person,  by  the  direction  and  consent  of  the  testator,  the  fact  of  such  in- 
jury or  destruction  shall  be  proved  by  at  least  two  witnesses,"  (§  34,  Dec. 
Est.  Law,  chap.  13,  Gons.  Law,  art.  2). 
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"  Will,  when  revoked  by  marriage  and  birth  of  issue.    (See  §  324,  bfelow.) 

"If  after  the  making  of  any  will  disposing  of  the  whole  estate  of  the 
testator,  such  testator  shall  marry  and  have  issue  of  such  marriage,  born 
either  in  his  lifetime  or  after  his  death,  and  the  wife  or  the  issue  of  such 
marriage  shall  be  living  at  the  death  of  the  testator,  such  will  shall  be 
deemed  revoked  unless  provision  shall  have  been  made  for  such  issue  by 
some  settlement  or  unless  such  issue  shall  be  provided  for  in  the  will  or  in 
such  way  mentioned  therein  as  to  show  an  intention  not  to  make  such 
provision  and  no  other  evidence  to  rebut  the  presumption  of  such  revoca- 
tion shall  be  received."  Section  35,  Dec.  Est.  Law;  Matter  of  Gall,  32 
N.  Y.  St.  Rep.  695. 

This  statute  is  derived  not  from  the  common  but  from  the  civil-law  rule, 
which  rests  upon  the  "presumed  oversight  of  the  parent."  See  Wormser 
V.  Grace,  120  App.  Div.  287,  citing  Brush  v.  WilMns,  4  Johns.  Ch.  606; 
Smith  V.  Robertson,  24  Hun,  210.  See  Tavshanjian  v.  Abbott,  59  Misc.  642; 
Udell  V.  Stearns,  125  App.  DiV.  196.  But  where  testator  unmarried  makes 
a  will  providing  for  "such  children  as  may  survive  me"  his  later  marriage 
and  the  birth  of  issue  do  not  revoke  such  will.  Matter  of  Lolly,  136  App. 
Div.  781,  aff'd  198  N.  Y.  608.  But  the  adoption  of  a  child  does  not  oper- 
ate to  revoke  a  prior  made  will.  Matter  of  Gregory,  15  Misc.  407.  (See 
discussion,  §  324,  below.) 

"  WiU  of  unTnarried  woman,  revoked  by  marriage. 

"A  will  executed  by  an  unmarried  woman  shall  be  deemed  revoked 
by  her  subsequent  marriage,"  (§  36,  Dec.  Est.  Law). 

These  statutes  are  self-operative.  It  seems  an  extreme  calse,  yet  it  is 
held  that  a  will  made  by  a  woman  in  contemplation  of  her  marriage,  and 
providing  for  her  intended  husband,  was  revoked  by  the  act  of  her  mar- 
riage. Matter  of  Mann,  51  Misc.  315.  (See  cases  cited.)  Brown  v.  Clark, 
77  N.  Y.  369;  Lathrop  v.  Dunlop,  6  Sup.  Ct.  (T.  &  C.)  512;  M'Mahon  v. 
Allen,  4  E.  D.  Smith,  519.  A  widow  is  "unmarried,"  Matter  of  Kaufman, 
131  N.  Y.  620;  Ctoner  v.  Gowdrey,  139  N.  Y.  471.  See  Near  v.  Shaw,  76 
Misc.  303,  and  cases  cited.  -But  A,  while  married,  makes  a  will.  It  is  not 
revoked  by  her  husband's  death,  or  by  divorce,  nor  by  a  remarriage  siib- 
sequent  to  either.  Matter  of  McLarney,  153  N.  Y.  416;  Matter  of  Burton, 
4  Misc.  512. . 

See  also  §§  37,  38,  39  and  40,  Dec.  Est.  Law,  as  to  effect  oh, previous 
made  will  of  bonds,  agreements,  covenants,  charges,  incumbrances,  con- 
veyances, settlements,  deeds  or  other  acts  of  the  testator  affecting  the 
property  devised  in  such  will.    (See  discussion,  §  322.) 

§  312.  Express  words  of  revocation. — Gonveyancej  when  not  to  be  deemed 
a  revocation. 

"  Where  by  a  conveyance,  settlement,  deed  or  other  act  of  a  testator  by 
which  his  estate  or  interest  in  property  previously  devised  or  bequeathed 
by  him,  shall  be  altered  but  not  wholly  divested,  and  in  the  instrument 
by  \^hich  such  alteration  is  made,  intention  is  declared  that  it  shall  operate 
as  a  revocation  of  such  previous  devise  or  bequest,  it  will  so  operate,  but 
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not  otherwise.  In  the  absence  of  such  express  intention  the  devise  or  be- 
quest made  prior  to  such  conveyance  or. deed  shall  pass,  to  the  devisee  or 
legatee,  the  actual  estate  or  interest  of  the  testator  which  would  otherwise 
descend  to  his  heirs,  or  pass  to  his  next  of  kin."    (See  §  39,  Dec.  Est.  Law.) 

Conveyance  when  to  be  deemed  a  revocation. 

"  But,  if  the  provisions  of  the  instrument  by  which  such  alteration  is 
made  are  wholly  inconsistent  with  the  terms  and  nature  of  such  previous 
devise  or  bequest,  such  instrument  shall  operate  as  a  revocation  thereof, 
unless  such  provisions  depend  on  a  condition  or  contingency  and  such 
condition  be  not  performed,  or  such  contingency  do  not  happen  "  (§  40, 
Dec.  Est.  Law). 

Canceling  or  revocation  of  second  will  not  to  revive  first. 
.  "  If  a  testator  shall  duly  make  and  exfecute  a  second  will  after  the  mak- 
ing of  any  will,  the  destruction,  cancellation  or  revocation  of  such  second 
will  shall  not  revive  the  first,  unless  it  appear  by  the  terms  of  such  revoca- 
tion that  it  was  his  intention  to  revive  and  give  effect  to  his  first  will,  or 
unless  after  such  destruction,  cancellation  or  revocation,  he  shall  duly 
republish  his  first  will"  (§41,  Dec.  Est.  Law). 

In  the  Matter  of  Stickney,  161  N.  Y.  43,  45,  aff'g  31  App.  Div.  383,  the 
court  observes:  "Obviously,  the  ^rst  sentence  of  §  53  (now  §41,  Dec.  Est. 
Law)  relates  only  to  the  revocation  in  writing  provided  for  by  §  42  (now 
§  34,  Dec.  Est.  Law)  and,  therefore,  to  revive  a  first  will  Under  that  pro- 
vision, a  writing  executed  with  the  same  formalities,^  as  are  required  for  the 
execution  of  a  will,  must  exist  in  which  the  testator  in  express  terms  de- 
clares his  intention  to  revive  and  give  effect  to  such  former  will.  The  second 
sentence  of  §  53  provides  the  only  other  method  of  reviving  a  prior  will  where 
it  has  been  revoked  by  a  second  which  has  been  destroyed,  and  requires  that 
w"hen  the  revocation  of  the  second  has  been  by  its  destruction  the  first  will 
must  be  republished  by  the  testator."  Hence  the  court  held  that  republica- 
tion must  be  made  to  the  very  witnesses  who  attested  the  will  thus  sought 
to  be  republished.  Of  course  it  could  be  reexecuted  and  published  anew 
to  new  witnesses.  See  also  Matter  of  Cunnion,  135  App.  Div.  864,  201 
N.,  Y.  123;  and  Osborn  v.  Rochester  T.  &  S.  D.  Co.,  209  N.  Y.  54. 

It  is  possible  that  the  revoking  will  may  nevertheless  no  longer  exist. 
To  sustain  probate  of  such  lost  revoking  will  would  require  proof  by  at 
least  two  credible  witnesses;  whereas  to  prove  its  execution  and  revoking 
effect  may  be  done  by  one  witness.  See  §§  1865  and  2613,  Code  Civ.  Proc, 
and  Matter  of  Wear,  131  App.  Div.  875.  See  also  Matter  of  Wylie,  162 
App.  Div.  574.  In  Matter  of  Barnes,  70  App.  Div.  523,  it  was  held  that 
probate  of  a  will  would  be  denied  on  the  ground  of  its  revocation  when 
satisfactory  proof  was  adduced  that  a  will  revoking  the  will  offered  for 
probate  was  duly  executed,  even  though  the  revoking  will  was  not  and 
could  not  be  produced,  and  was  not  in  fact  probated. 

§  313.  Necessity  of  revoking  clause  in  later  will. — The  mere  execution 
of  a  later  will  has  been  held  not  to  operate  as  a  revocation  of  the  prior 
will,  unless  it  contains  an  explicit  revoking  clause  or  is  wholly  inconsistent 
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with  the  prior  will;  thus,  where  a  will  purports  to  dispose  of  all  the  testator's 
property,  it  is  in  such  case  clearly  inconsistent  with  the  prior  will,  and 
will  be  deemed  to  revoke  it.  Simmons  v.  Simmxyns,  26  Barb.  68.  So  a 
later  will  giA^ng  all  to  A,  revokes  a  prior  will  giving  all  to  B.  Matter  of 
Sheldon,  158  App.  Div.  843.  Roosa,  Surr.,  in  Matter  of  Oilman,  65  Misc. 
409,  upheld  the  "paramount  intention  to  revoke"  implied  from  execution 
of  later  wiU  repugnant  to  first,  disposing  of  whole  estate,  though  naming  no 
executor.  The  reason  for  this  rule  is  that  a  later  will  disposing  of  other 
property  or  only  a  portion  of  the  decedent's  property  is  to  all  intents  and 
purposes  nothing  more  than  a  codicil,  and  only  operates  to  change  pro 
tanto  the  dispositions  made  by  the  testator  in  the  prior  document;  in  other 
words,  the  inconsistency  between  the  prior  and  later  instrument  must  be 
complete.  This  necessarily  leads  to  the  further  statement  that  as  a  codicil, 
in  order  to  become  operative,  niust  be  shown  to  have  been  executed  with 
all  the  statutory  formalities  as  if  it  were  an  independent  will>  so  a  subse- 
quent will  cannot  operate  to  change  or  revoke  a  previous  will,  unless  it  is 
executed  with  the  same  formalities  with  which  the  will  itself  was  required 
by  law  to  be  executed;  thus  where  (Nelson  v.  The  Pub.  Adm.,  2  Bradf;  210), 
a  testator  selects  the  mode  of  revocation  by  writing,  he  will  fail  in  accom- 
plishing his  purpose  if  he  dispenses  with  any  of  the  necessary  formalities. 
In  the  case  just  cited,  a  very  mercurial  testator  made  four  unattested 
wills,  three  others  apparently  duly  executed,  and, several  papers  of  revoca- 
tion. Three  of  the  attempted  revocations  were  wills  signed,  but  not  at- 
tested; three  were  mere  declarations  of  revocation  subscribed  by  the  testa- 
tor, but  without  the  names  of  subscribing  witnesses.  The  court  hdd  that 
while  they  expressed  as  strongly  as  anything  could  a  determination  to  re- 
scind every  instrument  of  a  testamentary  character  ever  executed  by,  the 
testator,  and  while  they  expressed  this  repeatedly,  showing  a  continued 
and  earnest  intention  to  revoke,  nevertheless  the  law  must  govern.  "The 
testator  might. have  revoked  by  burning,  tearing,  canceling,  obUterating 
or  destroying,  but  he  selected  the  mode  of  revocation  by  writing,  in  which 
he  has  failed  to  comply  with  the  law  and  these  formal  acts  have  no  validity." 
See  also  Leaycraft  v.  Simmons,  3'Bradf.  35,  43;  McLosky  v.  BM,  4  Bradf. 
334,  where  the  Surrogate  admits  a  second  will  not  executed  with  the 
formalities  necessary  in  order  to  dispose  of  real  property  in  the  State  of 
New  York  to  be  sufficient  as  a  will  of  personal  property  admitting  the  prior 
will,  which  had  been  executed,  as  a  will  of  real  property.  See,  also,  Barry  v. 
Brawn,  2  Dem.  309, , and  ikf airs  v.  Freeman,  3  Redf.  181,  holding  that  whtere 
a  party  offering  a  subsequent  will  to  that  propounded,  which  it  was  claimed 
operated  as  a  revocation,  the  burden  of  proof  is  on  such  party,  and  he  is 
required  to  show  the  due  execution  of  that  instrument  in  order  that  it 
may  constitute,  a  revocation.  Where  a  codicil  was  written  at  the  foot  of 
the  will  and  made  such  dispositions  as  to  blend  the  codicil  and  will  into 
one  testamentary  disposition,  a  revocation  of  the  codicil  by  erasure  of  the 
signature  was  held  to  revoke  the  will  as  well.  Matter  of  Brookman,  11 
Misc.  675. 
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§  314.  Reviving  prior  will.^The  provision  of  §  53,  art.  Ill,  ch.  6, 
part  2,  Revised  Statutes,  8th  ed.,  p.  2550  (§41,  Decs- Est.  Law)  above 
quoted,  that  the  destruction,  cancellation  or  revocation  of  a  second  will 
shall  not  revive  the  first  will,  unless  it  appears  by  the  terms  of  such  revo- 
cation that  it  was  the  testator's  intention  to  revive  and  give  effect  to  his 
first-will,  or  unless  he  shall  duly  republish  his  first  will,  must  be  taken  to 
be  limited  in  its  application  to  the  exact  cases  covered  by  the  statute,  and: 
for  this  reason,  that  cases  are  not  infrequent  where  the  testator  is  known 
to-  have  'made  a  second  will,  which,  however,  cannot  be  found.  In  such  a 
case  if  the  prior  will  be  propounded  as  the  last  will  of  the  decedent,  it  will 
be  admitted  to  probate  in  the  absence  of  proof : 

,  (a) :  That  there  was  a  later  will; 

(6)  That  it  was  properly  executed  (by  which  of  course  is  meant  that  all 
elements  of  proper  execution  were  present,  including  capacity,  etc.); 

(c)  That  the  later  will  contained  a  revoking  clause  or,  ; 

(d)  Such  proof  of  the  contents  of  the  later  will  as  show  inconsistency: 
with  the  provisions  of  the  former  will.  ■  ' ' 

There  is  no  doubt,  however,  as  to  the  jurisdiction  and  power  of  the 
Surrogate  to  receive  proof  that  the  prior  will  was  revoked  by  the  subse- 
quent will,  and  further  to  receive  proof  that  the  subsequentwill  had  been 
fraudulently  destroyed:  or,  that  having  been  properly  executed,  it  was 
destroyed  by  the  testator  when  his  mind  had  become  so  impaired  :that  he 
was  incompetent  to  perform  a  testamentairy ,  act,  which  incompetency 
of  course  taints  with  invalidity  the  act  of  revocation  as  well.  Matter  of 
Waldron,  19  Misc.  333.  See  opinion  of  Woodward>  J.,  in  Maiter'ofWear, 
supra^  Therefore,  while  it  may  be  perfectly  clear  that  the  second  wiU  was: 
duly  made  and  executed,  and  that  it  was  destroyed,  or  canceled  or  revoked 
or  where  there  is  an  absence  of  proof  as  to  the  contents  of  a  later  will,  the 
Surrogate  is  without  power  to  say  that  the  second  will  was  in  fact  a  revoca- 
tion of  the-i first  and  the  prohibition  of  the,  statute  against;  reviving  the 
first  will  is  not  infringed;  inasmuch  as  thereis  no  proof  that  the  first  will 
was  not  continuous  in  its  operation  as  a  declaration  of  the  testator's  testar 
mentary  intention.  Nelson  v.  McGiff&rt;  3  Barb.  Ch,  158,  164.  So 
in  Matter  of  Stickney,  161  N.  Y.  42,  the  court  held  that  a  will  that 
has  besQ  revoked  by  a  subsequent  one  which  is  destroyed  by  a  second 
one,  is  not  revived  by  his  declaration  of  desire  to  revive  the  first 
onej  :MW/!css,  such  declaration  be  made  to  the  original  subscribing  witnesses. 
In  Matter  of  Kimtz,  163  App.  Div.  125,  A  made  a  will  revoking, former, 
wills.  .  Later  she  desitroyed  the  last,  in  presence  of  one  of  the.  witnesses  to 
the  original  will  declaring  she  wished  the  original  will  to  stand.  But  it 
was  not  republished.    Held,  not  revived.  ,      ,       , 

§  315.  Codicil  to  earlier  will.^A  ciarious  complication  may  arise  where 
a  testator  executes  two  wills,  and  after  executing  both,  makes  a  codicil 
toi  the  earlier  will.  The  question  then  arises,  what  is  the  effect  of  suph 
codicil  upon  the  intermediate  will,  and.  can  it  revive  the  ^rlier  will?  The 
question  will , turn  on  whether  the  eariier  will  was  destroyed  or  revoked., 
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The  effect  of  a  codicil  to  a  will,  revoked  by  a  later  will,  is  to  revive  and 
republish  the  earlier  will;  which  speaks  as  of  the  date  of  the  codicil,  assum- 
ing it  to  be  duly  executed.  Knapp's  Will,  23  N.  Y;  Supp.  282.  It  also 
operates  by  implication  to  revoke  the  intermediate  will.  In  other  words, 
the  codicil  and  the  earlier  will,  read  together,  constitute  the  final  testa- 
mentary disposition  of  the  estate.  Matter  of  Campbell,  170  N.  Y.  84,  aff'g 
67  App.  Div.  627.  See  also  Matter  of  Conway,  124  N.  Y.  455;  Cauljield 
V.  Sullivan,  85  N.  Y.  153;  Matter  of  Miller,  11  App.  Div..337;  1  Williams 
on  Executors,  6th  Am.  ed.,  pp.  251,  252;  1  Jarman  on  Wills,  5th  Am.  ed., 
pp.  114-191;  Broum  v.  Chrk,  77  N.  Y.  369. 

In  the  case  of  the  Will  of  Pinckney,  1  Tucker,  436,  the  learned  Surrogate 
considers  this  question  briefly,  and  states  that  it  is  not  altogether  Without 
precedent.  He  refers  to  an  English  case  (3  Vesey  R.,  p.  402)  where  the 
testator  executed  a  codicil  in  1776,  referring  to  a  will  of  1752.  A  devisee 
of  real  estate  under  a  second  and  later  will  of  1756,  filed  a  bill  to  sustain 
that  will.  The  codicil  was  held  to  cancel  the  intermediate  will  (citing 
also  Crosbie  v.  McDonald,  4  Vesey  R.,  p.  616).  He  also  cites  another  case, 
Hall  V.  Tokeler,  2  Robt.,  p.  318,  where  the  decedent  executed  two  wills, 
destroyed  the  earlier  one  animo  revocandi,  and  then  executed  a  codicil 
showing  an  intention  to  revive  it;  and  it  was  held  that  the  codicil  was 
inoperative  to  revive  the  former  will  which  had  been  destroyed  but  did 
operate  to  revoke  the  later  will. 

The  facts  before  Surrogate  Tucker  were  that  the  decedent  had  executed 
a  will  in  June,  1861,  and  another  March  16,  1863,  and  a  codicil  March  28, 
1863,  which  in  terms  was  expressed  to  be  a  Codicil  to  the  will  of  June, 
1861,  was  found  with  the  seal  and  signature  cut  out;  which  constituted 
cancellation  under  the  statute;  due  execution  was  proved  of  the  other 
will  and  of  the  codicil;  it  was  held  that  the  codicil  being  expressly 
declared  to  be  a  codicil  to  the  will  of  June  21,  1861,  could  not  be 
attached  to  the  later  will,  and  the  effect  of  the  codicil  was  to  revoke  and 
abrogate  the  later  will,  because  it  republished  the  earlier  will  as  testator's 
last  will;  and  since  the  codicil  could  not  operate  to  revive  the  earlier  will, 
as  it  had  been  canceled,  both  wills  were  revoked  and  abrogated. 

The  Surrogate  further  held  that  inasmuch  as  the  codicil  propounded 
was  not  sufficient  to  stand  alone  as  a  testamentary  disposition^  intestacy 
must  be  decreed.  Jarman  in  his  work  on  Wills,  says  (at  p.  188)  that  the 
law  in  England  is  that  "if  a  testator  makes  a  will  in  1830,  and  at  a  subset 
quent  period,  say  1840,  makes  another  will  inconsistent  with  the  former, 
but  without  destroying  such  former  will,  and  afterwards  makes  a  codicil 
which  he  declares  to  be  a  codicil  to  his  will  of  1830,  this  would  set  up  the 
will  so  referred  to  in  opposition  to  the  posterior  will." 

If  the  codicil  is  properly  executed,  published,  etc.,  the  will  first  revoked 
and  then  revived  needs  no  republication.  Matter  of  Emmons,  110  App. 
Div.  701.  The  codicil  and  will  are  by  the  reference  made  one  instrument, 
and  though  the  original  will  was  informally  executed  it  would  be  cured  and 
corrected  by  due  execution  of  the  codicil.    Storm's  Will,  3  Redf .  327,  citing 
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Mooers  v.  White,  6  Johns.  Ch.  374,  375.  Where  a  testator  was  improperly 
prevented  from  revoking  a  will,  the  ancient  rule  was  that  the  one  who  so 
hindered  the  revocation  was  rendered  thereby  unworthy,  i.  e.,  he  was  excluded 
from  participation.  But  it  is  very  doubtful  whether  the  prevention  of  the 
execution  of  a  codicil  by  improper  means  can  revoke  a  previous  will.  Leay- 
craft  V.  Simmons,  3  Bradf.  35,  43.  Where  a  will  is  revoked  by  destruction 
it  seems  that  it  revokes  a  codicil  thereto,  even  though  it  turns  up  later 
uninjured.  Gunninghdm  v.  Hewitt,  84  App.  Div.  114.  See  learned  review 
of  the  law  by  Ketcham,  Surr.,  in  Matter  of  Nokes,  71  Misc.  382.  He  quotes 
the  Matter  of  Emmons,  supra,  "A  codicil  executed  according  to  the  formali- 
ties of  the  statute  is  a  final  testamentary  disposition,  and  if  there  be  an 
existent  and  complete  will,  it  takes  it  up  and  incorporates  it."  Citing 
Matter  of  Campbell,  170  N.  Y.  84.  "If,  however,  there  be  no  such  existent 
and  validly  executed  will,  and  if  the  codicil  be  so  complete  in  itself  as 
to  be  capable  of  execution,  there  it  must  necessarily  stand  and  be  given 
the  force  of  valid  testamentary  disposition." 

But  as  the  paper  propounded  before  him  was  published  "as  a  codicil" 
merely  to  a  specific  will  which  had  been  revoked  he  refused  it  probate. 
It  must  be  noted  that  when  the  codicil  was  made  the  will  was  alive. 

Where  a  will  was  made  by  A,  who  later  duly  made  a  codicil  thereto,  which 
he  finally  revoked,  held  not  to  revoke  the  will.  Osburn  v.  Rochester  Trust  & 
S.  D.  Co.,  209  N.  Y.  54,  mod.  152  App.  Div.  235. 

§  316.  Parol  declarations  inadmissible. — Where  questions  of  conflict- 
ing will  and  codicil  come  up,  evidences  of  mistake  in  the  testator's  refer- 
ence to  one  of  two  wills  in  a  codicil  dating  subsequently  to  both,  is  inad- 
missible (see  Matter  of  Pinckney,  supra),  nor  are  subsequent  declarations 
by  testator  that  he  had  revoked  his  will  to  be  allowed  in  evidence.  Coe  v. 
Kniffen,  2  Johns.  31 ;  Dan  v.  Brownj  4  Cow.  483.  See  also  Matter  of  Ken- 
nedy, 167  N.  Y.  163;  Matter  of  Burbank,  104  App.  Div.  312.  For  a  will 
cannot  be  revoked  by  parol,  or  in  any  but  the  statutory  manner,  and  a 
will  certainly  will  not  be  deemed  revoked  by  alleged  declarations  by  tes- 
tator that  he  did  not  understand  its  provisions,  nor  can  such  declarations  be 
admitted.  Matter  of  Hammond,  16  St.  Rep.  977;  Shaw  v.  Shaw,  1  Dem. 
21.  But  where  a  trust  deed,  executed  with  the  formalities  of  a  will,  pur- 
ported to  revoke  a  will,  it  was  held  duly  revoked.  See  Matter  of  Backus, 
49  App.  Div.  410,  and  the  Surrogate's  decree  (29  Misc.  448),  admitting  the 
will  to  probate  was  reversed  and  probate  denied. 

§  317.  Revoking  act  must  be  equally  solemn  with  act  revoked. — A  will 
cannot,  even  by  its  own  terms,  automatically  revoke  itself  on  a  specified 
contingency.  A  made  a  will  stating  that  if  he  married  it  is  to  be  regarded 
as  "cancelled."  Held  not  a  statutory  revocation.  Matter  of  Steiner,  89 
Misc.  66.  To  make  a  subsequent  will  or  a  codicil  operate  to  revoke  a  will, 
such  codicil  or  will  must  be  an  affirmative  testamentary  disposition  in 
itself.  In  the  Backus  case  just  cited  the  trust  deed  effected  a  complete 
disposition  of  the  grantor's  property.  But  the  court  held  that  the  writing 
effectual  to  revoke  a  will  need  not  be  characterized  as  a  will  by  the  person 
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executing  it.  Of  course  due  execution  of  the  later  will  must  be  satisfactorily 
established.  Mairs  v.  Freeman,  3  Redf.  181.  If  the  later  will  be  not  pro- 
duced it  must  be  satisfactorily  proved  by  affirmative  evidence  as  to  factum 
and  contents.  Matter  of  Williams,  34  Misc.  748;  Matter  of  Meyers,  28 
Misc.  359.  Even  though  the  paper  claimed  to  have  a  revocatory  effect 
clearly  manifests  an  intention  to  revoke,  that  is  not  suflScient.  The  most 
satisfactory  evidence  that  the  testator  had  repeatedly  and  explicitly  de- 
clared that  it  was  his  deliberate  design  to  annul  or  destroy  the  will,  would 
not  authorize  the  court  to  reject  the  instrument,  Delafleld  v.  Parish,  1  Redf. 
1,  104,  aff'd  25  N.  Y.  9,  30,  35,  particularly  if-the  testator  was  physically 
enfeebled  when  making  the  later  will.  Judge  Davis  writing  the  prevailing 
opinion  in  the  Parish  Will  case  formulated  this  rule  which  is  concise  and 
clear.    See  25  Abb.  Pr.  35. 

"When  it  is  sought  to  establish  a  posterior  will,  to  overthrow  a  prior 
3ne  made  by  the  testator  in  health,  and  under  circumstances  of  delibera- 
tion and  care,  and  which  is  free  from  all  suspicion,  and  when  the  subse- 
quent will  was  made  in  enfeebled  health,  and  in  hostiUty  to  the  provisions 
of  the  first  one^  in  such  case  the  prior  will  is  to  prevail  unless  he  who  sets 
up  the  subsequent  one  can  satisfy  the  conscience  of  the  Court  of  Probate 
that  he  has  established  a  will.  And  also  the  prior  will  is  to  prevail,  unless 
the  subsequent  one  is  so  proven  to  speak  the  testator's  intentions,  so  as 
to  leave  no  doubt  that  it  does  so  speak  them."  The  Court  of  Appeals  in 
1  much  later  case,  Newcomb  v.  Webster,  113  N.  Y.  191,  196,  declared. the 
rule  in  respect  of  the  effect  of  a  codicil  claimed  to  have' revocatory  opera- 
iion.  Judge  Danforth  says:  "It  may  be  taken  as  a  well-settled  general 
-ule  that'a  will  and  codicil  are  to  be  construed  together  as  parts  of  one 
md  the  same  instrument,  and  that  a  codicil  is  no  revocation  of  a  will  further 
;hari  it.  is  so  expressed.  Westcott  v.  Cady,  5  Johns.  Ch.  334.  But  if,  when 
•egarded  as  one  instium6nt,  it  is  found  to  contain  repugnant  bequests 
n  separate  clauses,  one  or  the  other,  or  both,  must  fail,  and  therefore, 
;he  rule  is  that,  of  the  two,  the  bequest  contained  in  the  later  clause  shall 
stand.  The  same  principle  appUes  with  greater  force  where  th^e  are  two 
listinct  instruments  relating  to  the  same  subject-matter.  In  such  a  case 
m  inconsistent  devise  or  bequest  in  the  second  or  last  instrument  is  a 
lomplete  revocation  of  the  former.  Biit  if  part  is  inconsistent  and  part 
s  Consistent,  the  first  will  is  deemed  to  be  revoked  only  to  the'  extent  of 
;he  discordant  dispositions,  and  so  far  as  may  be  necessary  to  give  effect 
,0  the  one  last  mad.e;"  Citing  Nelson  v.  McGiffert,  3  Barb.  Ch.  158.  Con- 
ieqviently  the  Court  of  Appeals  held  that  as  the  codicil  made  a  new  and 
!omplete  disposition  of  the  estate,  but  appointed  no  executors,  both  will 
md  codicil  should  be  admitted  to  probate,  that  the  former  was  operative 
10  far  as  to  designate  the  executors,  but  revoked  by  the  latter  as  to  the 
iisposition  of' the  property.  113  N.  Y.  197.  Hence  revocation  by  a  writ^ 
ng  means  by  an  authenticated  writing.  A  mere  writing,  unattested  in 
'solemn  fofm"  though 'signed  and  dated  and  indorsed  on  the  very  will  is  a 
nere  sign  of  an  intention,  but  not  an  "equally  solemn"  or  sufficient  act. 
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Matter  of  Miller,  50  Misc.  70.  But  if  in  addition  tiie  original  signature  is 
canceled,  and  produced,  thus  indorsed  from  decedent's  safe,  and  there  is 
no  suspicion  of  any  tampering,  revocation,  not  by  "equally  solemn"  act 
but  by  cancellation,  may  be  declared.    Ibid. 

§  318.  Effect  of  duplicate  wills. — It  seems  that  where  a  will  has  been 
executed  in  duplicate,  revocation  by  the  testator  of  one  of  such  duplicate 
wills,  by  cancellation  or  destruction,  will  be  held  to  operate  to  nullify  the 
other,  in  the  absence  of  proof  that  the  other  was  within  the  control  of  the 
testator  so  as  to  be  similarly  destroyed.  See  Adnari  v.  Bangs,  3  Dem. 
385. 

This  of  course  would  not  apply  to  a  revocation  by  an  instrument  in 
writing.  The  duplicate  will  can  in  such  case  be  treated  only  as  one  in- 
strument, and  a  reference  to  a  will  of  the  given  day,  or  a  reference  to  it  as 
a  prior  will  need  not  specify  that  the  will  is  a  duplicate  will,  if  the  revoca- 
tion be  in  conformity  with  the  statute,  and  express  in  its  terms.  Biggs  v. 
Angus,  3  Dem.  93,  96.    See  Roche  v.  Nason,  185  N.  Y.  128. 

This  subject  is  authoritatively  covered  in  Matter  of  Schofield,  72  Misc. 
281,  where  Surrogate  Fowler  traces  the  history  of  such  wills  in  the  law. 
He  held  that  the  revocation  of  the  "example"  in  the  testator's  custody 
operated  on  the  other  "example"  in  his  .attorney's  safe  and  revoked  the 
will  as  a  whole. 

In  Matter  of  Van  Dor  en,  77  Misc.  44,  it  developed  that  the  two  "ex- 
amples" were  not  in  fact  duplicates.  But  a  codicil  to  the  "duplicate"  will 
was  referred  to  and  the  "example"  in  conformity  with  the  codicil  was 
deemed  the  correct  original. 

§  319.  Mutual  wills. — Mutual  wills,  unless  made  in  pursuance  of  a  con- 
tract between  the  testators,  may  be  revoked  by  either  testator  without 
notice  to  the  other.  Edson  v.  Parsons,  85  Hun,  263,  155  N.  Y.  555,  556; 
Middleworth  v.  Ordway,  191  N.  Y.  404.  And  such  a  contract,  effectual  to 
prevent  revocation,  must  be  affirmatively  proven  by  full  and  satisfactory 
evidence,  s.  c,  155  N.  Y.  555.  See  also  Herrick  v.  Snyder,  27  Misc.  462. 
An  agreement  to  make  mutual  wills  can  be  enforced  only  at  instance  of  a 
party  thereto.  Wallace  v.  Wallace,  71  Misc.  305.  The  Surrogate  cannot 
enforce  it.  Matter  of  Sandberg,  N.  Y.  L.  J.,  Dec.  7,  1911.  In  this  case 
probate  was  refused  to  an  alleged  will  made  in  defiance  of  the  mutual 
transaction,  which  transaction  was  proved  and  had  some  weight  in  settling 
the  question  of  undue  influence  there  presented.  Equity  will  not  enforce 
it  at  a  suit  of  a  third  party.  Everdell  v.  Hill,  58  App.  Div.  151.  In  Matter 
of  GoUsticker,  123  App.  Div.  474,  aff'd  192  N.  Y.  35,  three  brothers  made 
mutual  wills  on  consideration  they  be  operative  only  if  they  remained  un- 
married. A  and  B  married.  C  did  not.  On  his  death,  held  his  will  was 
not  revoked,  under  the  statute. 

§  320.  Revocation  by  obliterating  or  canceling. — It  is  the  settled  rule 
that  the  provisions  of  the  statute  in  regard  to  proof  of  revocation  of  a  will 
by  cancellation  or  obliteration,  contemplates  the  cancellation  or  oblitera- 
tion of  the  whole  will.     The  language  of  the  statute  is  expUcit.    It  says, 


350  surrogates'  courts  §  320 

"No  will  or  any  part  thereof  shall  be  revoked  or  altered  unless  such  will" 
(not  unless  such  will  or  such  part)  "be  burnt,  torn,  cancelled,  obliterated 
or  destroyed  animo  revocandi."  The  effect  of  the  words  in  the  statute  are 
that  not  even  a  part  of  the  will  shall  be  deemed  revoked  unless  the  will 
itself  is  destroyed,  and  they  forbid  the  possible  inference  that  a  part  might 
be  revoked  by  destroying  such  part.  Lovell  v.  Qwitman,  25  Hun,  53'f, 
aff'd  88  N.  Y.  377.  See  Mattm-  of  Curtis,  135  App.  Div.  745,  when  testator 
tore  out  one  clause,  and  initialed  "cancelled"  on  the  edge  of  the  whole. 
See  Matter  of  HiUeribrand,  87  Misc.  471. 

Where  the  parts  torn  out  could  not  be  found,  yet  the  balance  of  the 
will,  not  being  duly  revoked  was  probated.  Matter  of  Kent,  89  Misc.  16. 
See  opinion  as  to  degree  of  proof  required  to  supply  thff  contents  of  the 
parts  cut  out.  Query?  If  no  proof  were  available,  would  not  this  case 
practically  sustain  the  partial  revocation  attempted  by  the  testator? 

The  animus  revocandi  to  be  operative  must  have  relation  to  the  entire 
instrument  tampered  wiih.  This,  however,  must  not  be  taken  to  mean 
that  a  complete  destruction  of  the  instrument  must  be  effected;  thus, 
where  a  testator  in  infirm  health,  feeble  in  his  physical  powers,  and  yet 
of  sufficient  mental  soundness  to  be  capable  of  a  testamentary  act,  calls  for 
a  will  previously  executed,  tears  the  paper  into  fragments  and  then  or 
thereafter  declares  that  he  has  destroyed  his  will  in  the  presence  of  wit- 
nesses, it  will  be  held  to  be  a  sufficient  destruction  of  the  will,  the  act  being 
clearly  proved  as  well  as  the  intent  of  revocation.  See  Sweet  v.  Sweet, 
1  Redf.  451.  See  further  on  the  point  that  the  mere  act  of  tearing  or  can- 
celing is  not ,  sufficient,  Jackson  v.  Halloway,  7  Johnson,  394;  Jackson  v. 
P-aUie,  9  id.  312;  Smith  v.  Hart,  4  Barb.  28;  Nelson  v.  McGiffert,  3  Barb. 
Ch.  158;  Perrott  v.  Perrott,  14  East.  423;  Willard  on  Ex.  123.  In  Matter 
of  Schweizer,  N.  Y.  L.  J.,  Feb.  28,  1912,  the  paper  propounded  as  a  will  was 
last  in  the  testator's  own  custody,  and  at  his  death  being  found  with  the 
seal  detached,  the  testator's  subscription  canceled,  the  names  of  the  wit- 
nesses erased,  and  the  words  "I  cancel  this  will  for  good  reasons"  under- 
written in  testator's  own  band,  held,  it  must  be  taken  to  have  been  revoked 
in  his  lifetime  by  testator  himself.  "  Cancellation  and  destruction  of  the 
will  by  testator  animo  revocandi  has  been  made  out  and  probate  must  be 
refused." 

It  will  be  noted  that  the  statute  quoted  above  contemplates  a  cancella- 
tion, either  by  the  hand  of  the  testator,  or  by  the  hand  of  another;  and 
where,  by  the  hand  of  another,  by  testator's  direction  and  consent.  But 
it  must  be  actually  done.  So  where  testatrix  told  her  brother  to  destroy 
her  will  and  he  falsely  told  her  he  had  done  so,  at  her  death  it  was  held 
not  to  have  been  revoked.  Matter  of  Evans,  113  App.  Div.  373.  And  it 
must  be  done  by  testator  or  in  his  -presence.  See  Matter  of  Hughes,  61  IVfesc. 
207,  opinion  by  Ketcham,  Surr.  •  Moreover,  such  cancellation  and  the 
direction  to  cancel  must  be  proved  by  at  least  two  witnesses.  The  statute 
does :  not  provide  for  any  presumptions,  but  leaves  the  circumstances  to 
be  proven.    A  most  instructive  case  is  Matter  of  Hopkins,  35  Misc.  702, 
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aff'd  73  App.  Div.  559,  rev'd  172  N.  Y.  360.  In  this  case  the  special  guard- 
ian argued  that  where  a  will  is  found  with  the  signature  erased,  there 
arises  a  presumption  that  it  was  done  by  the  testator,  and  that  to  over- 
come such  presumption  there  must  be  evidence  that  it  was  done  by  some 
other  hand,  and  cited  Matter  of  Philip^  46  N.  Y.  St.  Rep.  356;  Matter  of 
Clark,  1  Tucker,  445,  as  authorities  directly  in  point,  and  cited  as  analogous. 
Hard  v.  Ashley,  88  Hun,  103;  Collyer  v.  Collyer,  110  N.  Y.  481,  where  the 
question  was  that  of  an  alleged  lost  will.  The  court  observed:  "No  one 
questions  but  that  these  cases  were  correctly  decided  upon  their  own  pe- 
culiar facts,  and  it  is  the  facts  of  each  case  which  control. 

"The  statute  was  enacted  to  prevent  fraud  and  not  to  invite  it,  there- 
fore such  a  broad  presumption  which  would  make  the  accomplishment  of 
a  fraiudulent  cancellation  the  easier  would  contravene  the  spirit  of  the 
act."  And  it  was  held  below  that  as  the  signature  was  sought  to  be  can- 
celed by  vertical  marks,  which  were  proved  by  expert  testimony  not  to 
have  been  made  by  testator,  the  will  was  not  duly  canceled.  The  Court  of 
Appeals  reversed  on  the  ground  that  testimony  of  expert  that  1 1 1  { |  {  marks  on 
signature  were  not  made  by  testator  was  inadmissible  as  such  marks  are 
not  writing  for  purposes  of  comparison  under  Laws  1880,  chap.  36,  and 
Laws  1888,  chap.  555.  (See  cases  discussed  in  opinion.)  It  was  remitted 
for  a  jury  trial.  (See  second  appeal.  Matter  of  Hopkins,  97  App.  Div.  126.) 
Held  that  while  it  was  shown  the  signature  was  cancelled  yet  as  neither 
party  offered  any  evidence  as  to  whether,  when  found  in  testator's  custody 
the  signature  was  in  fact  then  canceled,  the  only  presumption  to  be  enter- 
tained was  that  the  cancellation  was  subsequent  to  execution.  On  the  next 
appeal  it  was  held  to  have  been  canceled  by  another  than  testator.  Matter 
of  HopkinSi  109  App.  Div.  861.  See  also  Matter  of  Brookman,  11  Misc. 
675.  In  this  case  the  signature  was  erased  by  ink  lines,  and  the  word 
"void"  in  margin  initialed  by  testator.    Held,  will  was  revoked. 

In  Matter  of  Ak&rs,  173  N.  Y,  620,  aff'g  74  App.  Div.  461,  the  testator 
wrote  at  head  of,  and  also  opposite  signature  to  his  will  "This  will  and 
codicil  is  revoked.  Jan'y  14,  '96.  Fred'k  Akers."  The  New  York  Surro- 
gate held  this  not  sufficient  cancellation  and  probated  the  will.  This  was 
affirmed. 

In  a  recent  case  in  Kings  county.  Matter  of  Alger,  38  Misc.  143,  the  tes- 
tator had  drawn  across  all  the  provisions  of  his  first  codicil,  including  the 
signature  and  attestation  clause  numerous  cross  marks  in  lead  pencil  and 
also  wrote  in  on  the  place  of  the  attestation  clause,  the  word  "canceled" 
and  in  another  place  the  date,  "April  19th,  1895." 

The  second  codicil  contained  several  cross  marks  in  lead  pencil  in  the 
first  clause  thereof,  and  at  the  foot  of  the  attestation  clause  there  was 
written: 

"Brooklyn,  April.  The  codicil  in  the  within  is  this  day  20th,  1895, 
canceled  for  personal  abuse  and  ungratefulness  on  her  part.  Geo.  Alger, 
203  12th  St.,  in  the  city  of  Brooklyn,  N.  Y." 

The  words  "Geo.  Alger"  were  also  written  a  second  time  below  this. 
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It  was  proved  that  the  word  "canceled"  and  the  date  were-ali  in  the  hand- 
writing of  the  decedent. 'S  The  Surrogaite  held  both  codicils  to  be  canceled. 
He  points  out  the  derivation  of  the  word  canceled  from  cancelli,  cross-bars 
or  lattice  work,  and  held  that  where  it  is  apparent  that  the  cross  lines 
had  been  made  by  the  testator  with  the  evident  intention  of  effecting  a 
revocation,  such  act  is  sufficient  to  work  a  revocatioii  of  the  will,  citiilg 
Matter  of  Br ookman,  11  Misc.  Q7 5.  ' 

So  far  as  intention  to  cancel  is  concerned,  there  can  be  little  doubt  but 
that  in  the  Akers  case,  the  intention  of  the  testator  was  cleftr  beyond  per- 
adventure,  and  yet  the  court,  as  we  think  properly,  held  the  revocation 
not  to  be  according  to  the  statute,  and  it  may  thus  be  doubted  whether 
under  Iiov$ll  v.  Quitfnan,  the  decision  in  the  Alger  case  will  stand  as  to 
the  second  codicil.  See  opinion  as  to  meaning  of  cancellation  and  cases 
discussed.  > 

The  recovered  several  fragments  of  a  wiU  so  torn  and  supposed  by' the 
testator  to  have  been  destroyed,  will  be  denied  probate.  When  testator 
desires  to  revoke  part  of  his  will  he  must  resort  to  the  means  provided 
for  in  the  first  part  of  §  34,  quoted  in  §  311,  q.  v.  above;  that  is,  to  some 
formal  writing  executed  as  therein  prescribed.  Lovell  v.  Quitman,  88  N.  Y. 
377,  380,  Danforth,  J.;Gngelv.  Vollmer,  1  Dem.  484.  So,  if  the  will  is 
found  in  draughtsman's  deSk,  cut  in  two,  there  is  no  presumption  of  revo- 
cation. Matter  6f  Aekels,  23  Misc.  321.  See  Matter  of  Van'  Woert,  71  Misc. 
372,  as  to  facts  proving  intent  to  revoke.  Also  Matter  of  Kathan,  141  N.  Y. 
Supp.  705. 

So  where  a  testator  having,  by  will,  devised  property  to  his  son,  whose 
name  was  given,  it  was  held  that  the  erasure  of  the  name  leaving,  however, 
the  word  "son"  could  not  operate  to  revoke  the  devise.  Clarh  v.  Smith, 
34  Barb.  140.  So  iii  Matter  of  Kissam,  5Q  Misc.  308,  Millard,  Surr.,  tes- 
tatrix's will  gave  to  R.I  and  H. 'eac/i  the  simi  of  $5,0OO.  After  execution 
he  erased  the  name  of  H:  and  the  word  "each."  Held  this  could  not dlter 
the  will,  lior  was  it  a  revofcation.    See  cases  reviewed  at  p.  309. 

So' in  Matter  of  Gartland,  60  Misc.  31,  the  Vriting  in  by  a  third  party 
of  additional  pecuniary  bequests  after  execution,  was  held  not  to  invalidate 
the  will  and' were  rejected  by  Beckett,  Surr.,  in  probating  it.  See,  contra, 
Dan  v.  Brown,  i  Gow.  483j  ^holding  that  so  long  as  there  exists  ammo 
revocandi  the  slightest  decree  of  cancellation  will  revoke.  Where  one  who 
had  acquired  property  after  making  his  will,  interlined  provisions  therein 
and  altered  other  provisions  so  as  to  cover  such  after-acquired  property, 
it.  was  held  that  such'  changes  not  being  properly  attested  could  have  np 
testamentary  effect,  and  yet  not  being  done  ammo  revocandi  would  not 
affect  the  will  as  it  originally  stood.  Hotvard  v.  Holloway,  7  3ohm.  394. 
Similarly  where  it  appeared  that  the  signature  of  the  testatrix  had  been 
erased,  first  by  drawing  diagonal  lines  over  the  name^,  and  thfen  nearly 
erasing  such  lines  and  the  name  itself,  after  which  the  testatrix  carefully 
rewrote  her  signature  over  the  original  place  of  signing,  Surrogate  Jenks 
held  that  there  was  no  presumption  of  its  having  been  done  with  the  in- 


§  321  wills;  when  operative,  etc.  353 

tention  of  revoking  the  will,  and  in  the  absence  of  affirmative  proof  to  that 
effect, he  admitted  it  to  probate.    Matter  of  Wood,  2  Connoly,  144. 

§  321.  Material  alterations  in  will. — Where  a  will  is  offered  for  probate 
having  material  alterations  and  erasures,  the  Surrogate  must  determine 
whether  they  were  or  were  not  made  before  execution.  Matter  of  Wilcox, 
131  N.  Y.  610.  When  it  clearly  appears  that  the  alteration  was  made 
befote  the  will  was  executed,  probate  will  be  granted.  See  Matter  of  Acker- 
man,  129  App.  Div.  584.  But,  in  doubtful  cases,  where  material  provi- 
sions have  been  erased  or  altered,  and  the  Surrogate  cannot  determine 
from  the  proof  whether  the  alterations  were  made  before  or  after -execu- 
tion, the  whole  instrument  must  be  rejected,  and  probate  refused.  Matter 
of  Barber,  92  Hun,  489,  497.  When  material  alteration  follows  signature 
the  whole  will  will  be  refused  probate,  "on  the  theory  that  testator  would 
hot  desire  hig  will  to  stand  with  a  material  part  omitted."  But  if  not  ma- 
terial it  may  be  disregarded  and  probate  decreed.  Matter  of  Gibson,  128 
App.  Div.  769  and  cases  discussed.  The  burden  of  proof  is  on  the  pro- 
ponetit  to  show  they  were  made  before  execution.  For  the  presumption  in 
rtgard  to  alteration  in  a  will  is  in  this  State,  that  it  was  made  after  execu- 
tion. Matter  of  Dake,  75  App.  Div.  403,  citing  Matter  of  Potter,  33  N.  Y. 
St.  Rep.  936,  and  Crossman  v.  Crossman,  95  N.  Y.  145.  See,  also.  Matter 
of  Carver,  3  Misc.  567,  Davie,  Sitrr.;  Wetmore  v.  Carryl,  5  Redf.  544,  547, 
Rollins,  Slur.,  citing  Herrick  v.  Malin,  22  Wend.  388 ;  Smith  v.  McGowan, 

3  Barlf.  404;  Acker  v.  Ledyard,  8  Barb.  514,  and  opinion  of  Lord  Brougham 
in  Cooper  v.  Bockett,  4  Moore's  P.  C.  C.  419.  See,  also.  Van  Buren  v.  Cock- 
butn,  14  Barb.  118;  McPherson  v.  Clark,  3  Bradf.  93;  Estate  of  Prescott, 

4  Redf.  178. 

Those  seeking  to  establish  a  will  containing  such  apparent  defects  must 
overcome  the  usual  presumption  by  proof  direct  or  inferential.  Dyer  v. 
Erving,  2  Dem.  160,  Rollins,  Siur.;  Matter  of  Carver,  supra.  If  the  inter- 
lineatibns  are  in  body  of  holographic  will  in  testator's  handwriting  there 
is  a  presiunption  they  were  made  in  preparing  will  and  before  execution. 
Matter  of  Dake,  supra.  Yet,  once  a  will  has  been  signed  and  published 
and  attested,  the  testator  though  he  may  absolutely  revoke  it  by  destruc- 
tion, or  may  amend  or  modify  it  by  another  writing  executed  with  formali- 
ties such  as  attended  its  own  execution,  cannot  otherwise,  by  one  jot  or 
tittle,  vary  its  terms,  either  by  additions,  interlineations,  obliterations, 
erasures  or  other  changes  upon  its  face,  or  by  the  after  preparation  of 
xiil^ttested  papers,  designed  to  supplement  its  provisions,  or  by  the  altera- 
tiofi  of  any  such  papers  already  in  existence  and  engrafted  by  proper  refer- 
ence upon  the  will  itself.  Dyer  v.  Erving,  supra,  opinion  of  Rollins,  p.  170. 
See  interesting  case.  Matter  of  Johnson,  60  Misc.  277,  where  alterations 
were  made  at  testatrix's  request  and  witnessed,  and  she  reidentified  her 
originalsignatm'e  to  them.  Will  admitted,  but  alterations  ignored.  The 
same  is  held  by  Fowler,  Surr.;  in  Matter  of  Foley,  N.  Y.  L.  J.,  Feb.  21, 
1912,  reviewing  nearly  every  reported  decision  (see  opinion  for  cases  cited). 
The  head  note  in  part  reads: 
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Where  wprds  are  written  in  the  body  of  the  will  by,  an  attorney  after  a  subr 
scription  thereof  by  testatrix,  such  words  so  overwritten  are  hot  entitled  to  probate 
unless  the  testatrix  again'  subscribed  the  same.  Her  subsequent  acknowledgment 
of  her  subscription  is  insufficient  to  incorporate  the  words  never  subscribed  in  fact. 

See  Matter  of  Crawford,  80  Misc.  615.  ,  Qohalan,  Surr.,  a^^  cases  cited,. 

The  Court  of  Appeals,  Crossman  y.  Crossman,  95  N.  Y.  145,  152,  inti'- 
mated  that  there  is  no  presumption  where  the  ifiterlineatioii  is  fair  upon 
the  face  of  the  instrument  and  there  are  no  circumstances  to,, cast  suspicion 
upon  it  that  such  interlineation  though  imexplained  was  fraudijlently 
made  after  the  execution  of  the  instrument.    But  in  t)i^t  case  the  court 
had  before  it  duphcate  wills.    The  iaterlineation  was  in,  o^  pf  ihe  two 
and  the  words  interlined  were  necessary  to  maJke^  the  ^11'  the  duplicate 
of  the  othei;.    Moreover,  the  interlineation  was  noted  in  the  attpstatipn 
clause.    Judge  Earl  said  (p.  153),  "Taking  all  these  circumstances  tl^fi^e 
was  sufficient  to  cast  the  burden  upon  the  contestants,  to  show. that  the 
interlineations  were  fraudulent  and  unauthorized."    See  Mat,ter  ofDwyer, 
29  Misc.  382,  390.     In  determining  whether  the  alterations  weje  made 
before  or  after  execution,  the  Surrogate  will  interrogate  the  .'v^tnesses  or 
persona  present  as  to  ,thfir  personal  knowledge  j  and  in  the  ,absencp  of  any 
fight  from  this  source  he  should  consider  the  haiidwriting,  comparing  it 
with  that  in  the  body  of  the  instrument,  the  color  of  the  ink,  which, he; hajS 
authorityto  have  chemically  tested.  Matter  of  Monroe,  5  N.  Y.  Supp.  55^;j 
the  manner  of  the  interlineation,  and,  particularly,  whet3i,er  reference  is 
made,  to  it  in  the  attestation  clause,  Crossman  v.  Crossman,  supra,  Jfpr  in 
case  there  is  such  reference,  the  interlineation  is  sufficiently  Eiccountedfor,, 
1  Greenleaf,  §  564.    See  also  MaMer  of  Whitney,  90  Hun,  138-143.    If  the 
will  is  in  testator's  writing  and  was  in  his  custody  till  his  death,  any  inter- 
lineation or  erasure  will  be  presumed  to  have  been  made  ibgfo.^'p  jej^^QjitiQ^i.- 
Matter  of  Potter,  33  N.  Y-  St.  Rep.  936.    But  pencil  ,interline3,|4pns  will  i^pt 
be  deemed  permanent  parts  of  a  will.    Will  of  Tig}f,e,l!i.Y.  L^w^Jqurnal, 
August  15,  1898.    They  show  the  deliberation  of  thetfptatpi;,  but  ^^e  not 
Sjuffipient  as  an  jemhodirnent  of:  his  determination.    I,n,,i^fa^  of  ^tichney, 
41  Misc.  70,  Church,  Smrr.,  admitted  a  wiU,  vaUdly  executed,  to  probate, 
but  enumerated  in  his  decree  each  provision  held  to  b,e  annulled  by  inter- 
lineation, or  change  proved  to  have  been  made  after  execution.    In  Mat^rof^ 
Ra,is\eck,  52  Misc.  279,  pencil  marks  made  in  a  lawyer's  will  (holographic) 
fpund  in  his  private  box  were  disregarded,  being  tjreated  ap.mere  in^ia, 
of  a  purpose  to  make  a  new  will,;  but  not  sufficient  to  revokp  the  pjd  until 
and  unless  the  new  testamentary  act  was  actually  complete. 

•  Again,  in  Matter  of  Wedhrook,  44  Misci  339,  a  peculiar  case  was  presented. 
Testatrix  had  cut  out  a  paragraph  and  piasted  the  two  rpra,^j^iiiig  pieces 
of  the  will  together,  and  put  the  paper  into  her  box.  She,  latier  wwte.  h^r, 
executor  telling  him  of  the  box  and  that  it  contained  her  will.  Held  there 
was  no  proof  of  intent  to  revoke.  Thereupon  the  Surrogate  took  proof,  of. 
the.j^utout  missing,  portion  of  the  will,  and,  incorporating  t^^§,same  intq 
the  existing  paper,  decreed  probate.  ,  .ii 
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§  322.  Effect  of  marriage  of  a  woman  as  a  revocation. — (See  §  311, 
ani,e.)  It  was  the  rule  of  the  common  law  that  the  marriage  of  a  woman 
operates  as  an  a,bsolute  revocatiori.  of  her  prior  will.  Blrown  :v.  Clark,  77 
N.  Y.  369,  373,  and  cases  cited.  ,     • 

This  rule  of  the  common  law  was  made  a  part  of  the  law  of  this  State 
by  the  Revised  Statutes,  which  is  the  declaration  of  an  absolute  rule 
(now  §  36,  Dec.  Est.  Law). 

It  has,  been  held  that  the  fact  that  the  testamentary  capacity  conferred 
upon  married  women  by  the  so-called  married  women's  acts  in  this  State, 
takes  away  the  reason  of  the  prior  rule,  does  not  ahToga,tei,\iis  rule,.  Brown 
V.  Clq,rk,  supra,  in  spite  of  the  maxim  cessante  ratione  l^gis,  cessat  lex  ipse. 
3  Redf.  445,  reversed. 

The  courts  cannot  dispose  of  a  statutory  rule  because  it  may  appear 
that  the ,  policy  upon  which  it  was  established  has  ceased,  but  where  a 
testatrix  makes  a  will  before  her  marriage  and  after  her  marriage  makes 
a  codicil  referring  to  such  will,  the  due  execution  and  publication  of  such 
codicil  is  now,  as  it  was  prior  to  the  Revised  Statutes,  a  sufficient  repub- 
hcation.of  the  will  to  which  it  refers.  Van  Cortlqndt  v.  Ki-pp,  1  Hill,  590; 
Brown  v.  Clark,  77  N.  Y.  369,  377,  and  cases  cited.  See  also  1  Jarman 
on  Wills,  p.  78.  "A,  codicil  duly  attested  communicates  the  efficacy  of 
its  attestation  (even)  to  any  unattested  will  or  previous  codicil  so  as  to 
render  effectual  any  devise  of  the  freehold  estate  which  may  be  contained 
in  such  prior  unattested  instrument. " 

The  revocation  accomplished  by  a  marriage  subsequent  to  the  making 
of  a  will  is,?ibsolute  and  operates  eo  instanti.  Lathrop  :V.  Dunlap,  63  N.  Y. 
610.  See  also  Matter  of  Gall,  2  Connoly,  286,  aff'd  in  131  N.  Y.  593,  where 
testator  married  one  to  whom  he  had  for  a  long  time  prior  thereto  sustained 
ilhcit  relations;  the  marriage  found  by  the  court  was  non-ceremonig,l,  but 
was  adjudged  to  have  takeA  place  by  mutua,l  consent  S'ta  time  subsequent 
to  the  making  of  the  will.  Held  that  while  the  fix;ing  of  the  period  ,\y;hen 
the  paj^ties  passed  by  mutual  consent,  from  a  state  of  illicit  intsrcpurse 
intO;  that  of  marriage  was  incapable  of  being  positively  fixed,  that  nega- 
tively it  certainly  had  nottaken  place  at  the  tinie  pf  the  making  of  the  mil, 
which  th^ef ore  was  rpyoked  by  the  subsequent  niarriage  and  birth  of 
issiue.  ,  ,  ,         ,      ,  , 

A  widow  is  deemed  an  unmarried  woman  under  this  rule,  and  a  will 
made  while  she  is  a  widow  will  be  deemed  revoked  by  her  subsequent 
remarriage.  Matter  of  Kaufman,  131  N.  Y.  620,  aff'g  61,  Hun,  331.,  Spe 
§311,  ante.:  ^ 

Bu;t  Tiyjheare  a  married  woman  ma,kes  sl  will  and  subsequently  to  itS'  execu- 
tion-her  marriage  is  dissolved  by  judicial  decree,  she  is  not  deemed  to  have 
executed  it  ^s  an  xmmarried  woman,, an.d  in  such  a  case  the  Court,  of  Ap- 
peals held  that  the  subsequent  remarriage  .pf  such  a  woman  would  not 
operate  to  reyoke  the  -v^U.  Matter  of  McLq,rney,  153  N..  Y.  416,  aff'g  90 
Hun,  ^pl.  The  word  unmarried  in  the  statute  means  a  person  not  in 
a  state  of  marriage.    Id-    See  also  Matter  of  Union  Trust  Co.,  179  N.  ^. 
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261,  "not  bein^' married  at  the  time."  The  whole  subject  of  a  woman's 
will;  as  affected  by  the  statutes  is  summarized  in  one  of  Surrogate  Thomas' 
luminous  and  comprehensive  opinions.  Matter  of  Yung,  N.  Y.  Law  Jour., 
July  11,  1908,  wliich  is  quoted  in  full: 

"The  propounded  paper  was  duly  executed  by  the  decedent  on  July  2, 
1895,  at  which  time  she  was  the  wife  of  James  Boyd  Blake,  and  the  mother 
of  two  infant  children  born  of  her  marriage  with  him,  only  one  of  whom 
now  siu-vives,  the  other  having  predeceased  her.  Thereafter,  her  then 
husband,  James  Boyd  Blake,  died,  and  she  married  Charles  Yung,  one  of 
the  persons  nominated  in  the  testamentary  instrimient  as  executors,  who 
is  the  proponent  in  this  proceeding,  and  by  her  marriage  with  him  she 
became  the  mother  of  Charles  Francis  Yung,  now  an  infant  of  the  age  of 
about  3  years.  The  only  objection  filed  in  the  proceeding  is  made*  by  the 
special  guardian  of  the  infant  Charles  Francis  Yung,  and  the  only  issue 
raised  thereby  is  as  to  whether,  upon  the  facts  already  stated,  the  pro- 
pounded paper  was  revoked.  The  statutes  applicable  are  contained  in 
chapter  6,  title  1,  of  the  Revised  Statutes,  enacted  in  1830,  with  later 
amendments  thereto.  Section  1  provided  that  'all  persons  except- idiots, 
persons  of  imsoimd  mind,  married  women  and  infants  may  devise  their  real 
estate  by  a  last  will  and  testament,  duly  executed  according  to  the  provi- 
sions of  this  title.'  Section  21  also  declared  that  'every  male  person  of  the 
age  of  18  years  or  upwards,  and  every  female  nbtbeihg  a  married"  woman, 
of  the  age  of  16  years  or  upwards,  of  sound  mind  and  memory,  and  no 
others,  may  give  and  bec(ueath  his  or  her  personal  estate  by  will  in  writing." 
In  other  words,  a  valid  will  could  not'  be  made  by  a  married  woman,  and 
this  rule  was  not  a  new  one,  the  statute  being,  in  this  respect,  a  new  state- 
ment of  the  law  iexisting  at  the  time  of  its  enactment  and  for  long  prior 
thereto.  Three  sections  in  the  title  cover  all  cases  in  which  a  constructive 
revocation  of  a  will  thus  authorized  to  be  made  could  occur,  and  these 
sections  are  numbered  43, 44  and  49.  By  section  44  it  was  declared  that  'a 
will  executed  by  an  unmarried  woman  shall  be  deemed  revoked  by  her 
subsequent  marriage.'  Section  43  provided  for  the  revocation  of  the  will  of 
a  man  by  his  subsequent  marriage  and  the  birth  of  a  child,  if  either  wife  or 
issue  survived  him.  Section  49  provided  for  the  piartial  revocation  of  the 
will  of  a  man  in  favor  of  and  to  protect  any  child  afterwards  born,  who  was 
not  mentioned  or  provided  for  in  such  will,  or  otherwise  provided  for  by  a 
settlement.  The  scheme  thus  presented  was  definite,  complete  and  har- 
monious. By  Laws  1849,' chap.  375,  it' was  provided  that  *any  married 
female  may  .  .  .  devise  real  and  personal  property  and  any  interest  or 
estalte  therein,  and  the  rents,  issues  and  profits  thereof  in  the  same  manner 
and  with  like  effect  as  if  She  were  unmarried."  By  Laws  1867,  chap.  7*82, 
§§  1  and  21  of  the  Revised  Statutes  were  amended  so  as  to  place  women 
arid  men  on  precisely  the  same  footing  as  to  the  riaaking  of  wills;  There- 
after, in  1869,  in  Cotheal  v.  Cotheal,  40  N.  Y.  405,  a  case  of  great  hardship 
to  a  child  born  after  the  execution  of  a  will  by  its  mother,  by  which  be 
was  deprited  of  aily  interest  in  her  estate  or  of  any  provision  therefrom, 
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was  presented  to  the  Court  of  Appeals,  anci  an  effort  was  made  to  procure 
a  construction  of  §  49  of  the  Revised  Statutes  which  would  make  it  ap- 
plicable to  the  will  of  a  married  woman.  Notwithstanding  the  equities 
which  might  have  influenced  the  court  if  the  statute  had  been  capable  of 
two  constructions,  it  was  adjudged  that  it  had  no  application  and  that  the 
will  of  the  mother  was  unrevoked,  and  that  the  afterborn  child  was  with- 
out remedy.  Shortly  following  this  decision  §  49  was  by  Laws  1869,  chap. 
22,  amended  so  as  to  read  as  follows:  'Whenever  a  testator  shall  have  a 
child  born  after  the  making  of  a  last  will,  either  in  the  lifetime  or  after  the 
death  of  such  testator,  and  shall  die  leaving  such  child  so  afterborn  un- 
provided for  by  any  settlement,  and  neither  provided  for  nor  in  any  way 
mentioned  in  such  will,  every  such  child  shall  succeed  to  the  same  portion 
of  such  parent's  real  and  personal  estate  as  would  have  descended  or  been 
distributed  to  such  child  if  such  parent  had  died  intestate,  and  shall  be 
entitled  to  recover"  the  same  portion  from  the  devisees  and  legatees  in 
proportion  to  and  out  of  the  parts  devised  and  bequeathed  to.  them  by 
such  will.'  This  statute  is  conceded  to  have  application  to  the  present 
case,  and  without  an  adjudication  that  the  will  is  in  whole  revoked  and 
null  the  contesting  infant  will  be  entitled  to  the  full  share  of  his  mother's 
estate  which  would  pass  to  him  in  case  she  were  intestate.  Matter  of  Murphy, 
144  N.  Y.  557.  If  any  advantage  will  come  to  him  by  the  rejection  of  the 
paper  it  will  not  be  in  the  nature  of  an  increase  of  his  interest  in  the  estate 
of  the  decedent,  and  nothing  less  will  serve  to  give  him  a  legal  standing  to 
contest  and  resist  the  probate  of  the  paper.  Trustees  v.  Ritdi,  91  Hun,  509, 
532;  Matter  of  Murphy,  144  N.  Y.  557;  Matter  of  Brown,  47  Hun,  360,  361; 
Matter  of  Rollwagen,  48  Howard,  103.  •  My  further  examination  as  to  the 
propriety  of  admitting  the  will  is  therefore  made  in  pursuance  of  my  gen- 
eral duty  to  examine  as  to  the  validity  of  the  paper,  though  not  contested. 
No  amendments  have  been  made  to  §§  43  and  44  of  the  statute.  Under 
§  44  the  will  would  have  been  revoked  if  it  had  been  executed  either  be- 
fore the  marriage  of  the  decedent  or  after  her  first  husband's  death  and 
while  she  was  a  widow.  Matter  of  Kaufman,  131  N.  Y.  620,  for  '  a  will  exe- 
cuted by  an  unmarried  woman  shall  be  deemed  revoked  by  her  subsequent 
marriage,'  but  she  was  not  'an  unmarried  woman'  wheii  she  executed  jthe 
paper,  and  that  provision  of  law  has  no  application,  Matter  of  McLarney, 
153  N.  Y.  416.  Section  43  of  the  statute,  which  is  claimed  to  have  applica- 
tion here,  is  as  follows:  'If  after  the  making  of  any  will  disposing  of  the 
estate  of  the  testator,  such  testator  shall  marry  and  have  issue  of  such 
marriage,  born  either  in  his  lifetime  or  after  his  death,  and  the  wife  or  issue 
of  such  marriage  shall  be  hving  at  the  death  of  the  testator,  such  will  shall 
be  deemed  revoked  unless  provision  shall  be  made  for  such  issue  by  some 
settlement  or  unless  such  issue  shall  be  provided  for  in  the  will,  or  ia  such 
way  mentioned  therein  as  to  show  an  intention  not  to  make  such  provision, 
and  no  other  evidence  to  rebut  the  presumption  of  such  revocation  shall 
be  received.'  It  can  scarcely  be  contended  that  this  section  of  the  statute 
was  intended  by  the  revisers  or  by  the  Legislature  which  enacted  it  to 
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apply  to  the  wills  of  women;  it  has  never  yet  been  held  to  apply  to  the 
wills  of  women,  and  I  am  of  opinion  that  it  does  not  apply  to  theiii.  The 
'testator'  mentioned  in  it  is  one  who  can  marry  a  'wife,'  which  'wife'  can 
or  may  survive  him.  While  in  the  construction  of  statutes  the  use  of  a 
masculine  term  will  include  the  feminine,  it  has  never  been  held  that  the 
use  of  a  word  applicable  only  to  a  female  shall  also  include  the  male.  The 
objections  will  be  overruled  and  the  will  admitted  to  probate." 

§  323.  Illicit  cohabitation,  effect  of.^-'By  marriage,  in  this  connection, 
is  contemplated  the  solemn  relation  involving  the  mutual  rights  of  the 
parties  in  a  manner  sufficient  to  entitle  either  to  the  aid  of  the  cbiirt.  A 
ceremonial  marriage  between  parties  competent  to  contract  it  is  of  course 
sufficient  to  revoke  a  prior  will  in  any  case  covered  by  the  statute.  Doubts 
may  arise  when  the  marriage  claimed  is  of  that  vagiie  character  known  as 
a  common-Jaw,  or  non-ceremonial  marriage  for  the  reason  that  it  is  often 
no  easy  judicial  task  to  determine  just  when  the  alleged  marital  relation 
comhienced.  While  the  Cohabitation  of  parties  may  continue  for  siich  a 
period  and  undef  such  circumstances  as  to  warrant  a  court  in  deciding  that 
the  parties  are  in  law"  husband  and'  wife,  yet  it  iliay  be  impossible  for  the 
court  to  say  just  when  illicit  intercourse  ended  and  the  marital  state  com- 
menced. The  cohabitation,  apparently  decent  and  orderly,  of  two  persons 
opposite  in  sex,  raises  a  presumption  of  more  or  less  strength  that  they 
have  been  duly  married.  Such  coha,bitation  does  not  ccinstitute  marriage. 
It  only  tends  to  prove  that  the  parties  have  entered  into  a  marriage  con- 
tract. But  where  the  cohabitation  is  ilHcit  in  its  origin,  there  is  a  presump- 
tion that  it  so  continues  until  a  change  in  its  character  is  shown  by  acts 
and  circumstances  strongly  indicating  that  the  connection  has  become 
matrimonial.  GaU  V.  Gall,  114  N.  Y.  109,  117,  Vann,  J.,  citing  Caujolle  v. 
Feme,  23  N.  Y.  90;  O'Gara  v.  Eisenloher,  38  N.  Y.  296;  Badger  v.  Badger, 
88  N.  Y.  546,554;  Hyhes  v.  McDermott,  95  N.  Y.  451 ,  457. 

So  when  a  testator  living  in  illicit  relations  with  a  woman,  inade  a  will, 
and  such  relations  continued  to  his  death,  and  were  subsequently  by  the 
Court  of  Appeals  held  to  have  grown  into  a  matrimonial  relation  without 
fixing  the  time  exactly.  Surrogate  Abbott  applying  the  Opinion  of  the 
Court  of  Appeals  in  Gall  y.  Gall,  just  quoted,  held  in  the  absence  of  affirma- 
tive proof  that  the  illicit  intercourse  had  changed  into  matrimonial  rela- 
tions before  the  execution  of  a  codicil  a  year  after  the  making  of  the  will, 
he  milst  hold  that  the  subsequent  marriage,  adjudged  by  the  Court  of 
Appeals  to  have  subsisted,  and  the  birth  of  issue,  must  operate  to  revoke 
the  will.    Tn  re  Gull's  Will,  9 'N.Y.Siipp.  466. 

§  324.  Revocation  by  marriage  and  birth  of  childi^See  §  311,  ante. 
(See  elsewhere  discussion  of  rights-of  "after  born"  child.)  The  language 
of  the  statute  is  express  in  this  regard,  and  the  rule  must  be  borne  in  mind 
that  w'hen  the  statute  defines  such  a  revocMion,  all  other  cases  are  im- 
pliedly excluded;  thus  the  statute  making  no  provision  for  the  revocation 
of  a  will  by  the  discovery  of  the  existence  of  a  child,  living  at  the  time 
of  the  making  of  the  will,'  a  will. made  in  ignorance  of  such  existence,  ife  not 


§324  wills;  when  operative,  etc.  359 

revoked.  OrSish  v.  McDermott,  2  Redf.  460.  The  Yung  case  quoted  in 
§  322  shows  that  this  statute  refers  only  to  a  man.  So  the  will  of  a  married 
woman  is  not  revoked  by  the  subsequent  birth  of  children  although 'they 
are  not  provided  for  in  the  will.  Cothealv.  Cbtheal,  40  N.  Y.  405.  So  it 
seenis,  the  will  of  an  unmarried  woman  will  not  be  deemed  revoked  by  the 
birth  of  an  illegitimate  child.  Matter  of  Bunce,  6  Dem.  278;  Matter  of 
HvMl,  6  Dem.  352.  See  McCrum  v.  McCrwni,  141  App.  Div.  83,  where 
pregtiantwoman  made  will  not  mentioning  child.  But  even  where  a  child 
is  born  after  a  will  has  been  executed  in  which  no  provision  has  been  made 
for  it,  and  the  whole  of  testator's  estate  is  thereby  disposed  of,  the  fact 
that  thfe  child  is  under  the  statute  entitled  to  the  same  share  in  the  esjiate 
whiteh  would  have  been  his  or  hers  if  the  father  had  died  intestate  does  not 
justify  refusing  probate  to  the  will.  That  is  proper  only  where  the  mar- 
riage, of  which  the  child  unprovided  for  is  the  issue,  occurred  after  the  tes- 
tanaenifcary  act.  Matter  of  Gall,  Rollins,  Surr.,  5  Dem.  374.  But  even  a 
contingent  provision  will  prevent  revocation,  in  view  of  the  rule  of  the  civil 
law  that  the  statute  aims  at,  namely,  to  prevent  "omission  by  oversight." 
Stachdbefg  v.  Stachelberg,  52  Misc.  22.  See  Matter  of  Del  Genovese,  169 
App.  Div.  140. 

The  Statute  (old  §  43,  now  §  35,  Dec.  Est.  Law)  ends  with  the  provision 
"aiidnd  other  evidence  tb  rebut  the  presumption  of  such  revocation  shall 
be  received."  Held  to  exclude  proof  that  a  legatee  died  before  testator, 
ei'go,  his  iegac^  lapsed,  efgo,  the  will  did  not  dispose  of  the  whole  estate. 
MdMer  of  'Bossignot,  50  Misc.  231.  In  the  Matter  of  Del  Genovese,  supra, 
it  is  said: 

''The  steps  in  accepting  this  doctrine  of  implied  revocation  by  marriage 
and  birth' of  children  borrowed  froin  the  civil  law  are  set  forth  in  Brush  v. 
Witkins,  4  Johns.  Ch.  506,  as  far  as  the  law  stood  in  1820.  Kent,  Chan- 
cellor, there' showed  that  the  cbmmon-law  courts  had  at  first  been  reluctant 
to  fOlKW  this  inference  of  intention.  The  presumption  of  revocation  by 
such  family  changes,  however,  might  be  then  rebutted  by  parol  evidence. 
This,  however,  he  regarded  as  dangerous,  saying:  'Courts  would  be  run- 
ning^ the  ha,zai*d  of  substituting  their  will  for  that  of  the  testator'  (p.  519). 

"Ill  this  state 'of  the  law,  the  revisers ^n  1827-1828  put  in  the  clause, 
which  took  effect  on  January  1,  1830,  excluding  all  evidence  to  rebut  the 
presumption  of' revocation,  except  (d)  unless  a  provision  be  made  for  such 
issue  by  some  settlement;  or  (6)  unless  the  issue  shall  be  provided  for  in 
the  will;  Or  (c)  in  such  Way  mentioned  therein  as  to  show  an  intention  not 
to  make  such  provision.  (2  R.  S.  64,  §  43.)  See  original  note.  Appendix, 
p.  631. 

"It  is  the  change  by  marriage  and  parenthood  that  the  law  presumes 
were  not  in  the  mind  of  the  maker  of  the  atite-nuptial"  testament.  If  this 
question  were  to  remain  in'  suspense,  so  thait  the  will  might  still  be  revived 
by  a  later  windfall  augmenting  the  estate,  then  there  would  be  no  cer- 
tainty in  the  rule  of  testacy.  Under  our  statute  marriage  and  parenthood 
do  not  raise  a  presumption  of  an  intention  to  revoke,  but  are  in  themselves 
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a  revocation,  unless  express  provision  be  made  in  view  of  thes  new  duties 
arising  from  the  changed  relation. 

"After  much  deliberation  it  has  been  settled  that  the  rules  applicable 
have  reference  to  the  existing  state  of  facts  at  the  time  the  will  itself  was 
ma,de.  Israeli  v.  Rodon,  2  Moore  P.  C.  51.  It  follows  that  subsequept 
acquisition  of  property,  and  an  augmenting  of  the  estate  after  the  execution 
of  such  ante-nuptial  will,  cannot  prevent  this  revocation  which  rests  on 
the  situation  when  the  will  was  executed.  Marston  v.  Roe,  dem.  Fox,  8 
Ad.  &  El.  14. 

"Mere  acciunulation  of  property  in  addition  to  that  possessed  at  the 
date  of  the  ante-nuptial  wiU  cannot,  upon  any  groimd  of  reason,  be  con- 
sidered as  a  'provision'  made  by  the  testator  for  the  new  dependents. upon 
him  as  a  husband  and  father.    Baldwin  v.  Spriggs,  65  Md.  373, 

"  Even  before  the  New  York  statute  took  effect,  an  increase  of  the  testa- 
tor's property  did  not  prevent  this  implied  revocation-  In  a  case  of  mar- 
riage and  birth  of  children,  and  death  in  1807,  Bronson,  J.,  held  th,e.  will 
had  been  .revoked  by  implication  of  law,  and ,  ordered  a  new  trial,;  On 
such  a  new  trial,  proof,  inter  alia,  was  offered  that  the  testator  was  seized 
of  other  real  estate  besides  the  premises  in  question,  of  the  value  of  $4,000 
in  the  whole,  but  this,  with  other  evidence,  was  excluded  and  such  exclu- 
sion was  affirmed.  Havens  v.  Van  Den  Burgh,  I  Den.  27,  31,  32.  Revoca- 
tion in  such  .circumstances  works  no  hardship." 

§  324a,  Effect  of  agreement  to  convey. — The  statute  (§  37,  Dec.  Est. 
Law)  does  not  give  to  a  bond  or  covenant  to  convey  lands  already  devised 
by  the  grantor  in  his  will  subsequently  probated  the  effect  of  revoking  the 
devise.  ,  The  devisee  takes  subject  to  the  grantee's  remedies  as  though 
testator  were  still  hving.  The  subject  is  covered  in  the; opinions  in  Van 
Tassel  v.  Burgen,  119  App.  Div.  509,  q.  v.;  §  48^  now  §  40,  Dec.  Est.  Law, 
provides  when  revocation  results  from  such  a  contract  or  conveyance, 
while  the  preceding  section  provides  for  the  same  in  case  the  intent  is 
declared  expressly  in  the  instrument  so  to  revoke. 

A  total  or  partial  revocation  may  be  effected  indirectly  or  impliedly,  as  by 
a  change  in  the  condition  of  the  property  devised,  or  in  the  devisor's  inters , 
est  in  it,  such  revocation  being  deduced  from  the  facts  of  each  case,  ujader 
familiar  rules  of  law.  Accordingly,  where  a  testator,  having  de,vised,  or  be- 
queathed specific  property,  afterward  in  his  Ufetime  sells  or  otherwise  ab- 
solutely disposes  of  the  same  property,  this  amounts  to  a  revocation  of  such 
devise  or  legacy,  Livingston  v.  lAi^ingston,^  Johns.  Ch-  148j,ilfmM§e  v.  Cox, 
5  id.  441;  Walton  v.  Walton,  1  id.  258;  Herrington  v,  Budd,  5  Den.  321; 
Ametrano  v.  Downs,  170  N.  Y.  388,  63  N.  E.  Rep.  340;  McNaughtQ^y. 
McNaugMon,  34  N.  Y.  2Q1;  Adams  v.  Winne,  ,7  Paige,  97;  Beck  v.  McGfiMs, 
9  Barb.  35;  Brown  v.  Brown,  l&^id.,  569;  Barstow  v.  Goodwin,  2  Bradf.  413;. 
Hottbeck  v.  Wilks,  4  Abb.  Pr.  315;  Gilbert  v,  Gilbert,  9  Barb.  5Z2;Arihw:y,. 
Arthur)  10  id.  9;  Hoffman  v.  Steubing,  49  Misc.  157,  to  the  extent  that  he  has^ 
divested  himself  of  the  property  devised  or  bequeathed.!,  Vreeland  v. 
McGlelland,  1  Bradf.  393.   Where  the  testator  does  not wfeoKj/. divest  Jiimself. 
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of  his  interest  in  the  property,  but  retains  any  portion  thereof,  as,  e.g.,  a 
life  estate  in  lands  dftyised,  or  reserves  rent  and  a  right  of  reentry,  Herring- 
ton  V.  Budd,  5  Den.  321.  See  Vandemark  v.  Vandemark,  26  Barb.  416.  As 
to  restoration  of  the  devise,  upon  a  reconveyance  of  the  land,  see  Walton  v. 
Walton,  7  Johns.  Ch.  258;  Brown  v.  Brown,  16  Barb.  569.  As  to  effect  of 
devise  of  land  contracted  to  be  sold,  see  McCarty  v.  Myers,  5  Hun,  83, 
this  does  not  work  a  revocation.  In  regard  to  such  revocations,  the  com- 
mbn  law  has,  in  most  cases,  been  declared  or  modified  by  the  statute.  A 
mere  agi'eement  to  convey  is  not  a  revocation,  but  the  property  passes  by 
the  devise  or  b^fciuest,  subject  to  the  same  remedies  for  a-specific  perform- 
ance 6r  otherwise,  against  the  devisees  or  legatees,  as  might  be  had  by  law 
against  the  heirs  of  the  testator,  or  his  next  of  kin,  if  the  same  had  de- 
sceridfed  to  them.  CoUS.  L.  1909,  chap.  18,  §  37  (2  R.  S.  64,  §  45).  And  see 
Knight  V.  Weatherwax,  7  Paige,  182;  Walton  v.  Walton,  7  Johns.  Gh.  258; 
Gaities'v.  Winthrop,  2  Edw.  571;  Roome  v.  Philips,  27  N.  Y.  357,  364; 
Guelich  v.  Clark,  3  Sup.  Ct.  (T.  &  C.)  315;  Nutzhorn  v.  Sittig,  34  Misc.  486, 
70  N.  Y.  Supp.  287;  Williams  y.  Haddock,  78  Hun,  429,  29  N.  Y.  Supp. 
199,  aff'd  145  N.  Y.  144;  Holly  v.  Hirsch,  135  N.  Y.  590,  49  St.  Rep.  14. 
In  the  same  way,  a  charge  or  incumbrance  upon  any  real  or  personal  es- 
tate, for  the  purpose  of  securing  the  payment  of  money,  or  the  perform- 
ance of  any  coVenajdt,  is  not  a  revocation  of  any  will  relating  to  the  same 
estate,  previously  executed;  but  the  devises  and  legacies  therein  contained, 
pass  and  take  effect  subject  to  such  charge  or  incumbrance.  Cons. 
L.  1909,  chap.  l8,  §  38  (2  R.  S.  65,  §  46).  And  see  Vandemark  v.  Vande- 
rnark,  26  Barb.  416.  Nor  is  aiiy  act  of  a  testator,  by  which  his  interest  in 
property  is  altered,  but  not  wholly  divested,  to  be  deemed  a  revocation  of 
a  previous  devise  or  bequest  of  such  property;  but  the  devise  or  bequest 
gives  to-ihe  devisee  or  legatee  the  actual  estate  or  interest  of  the  testator, 
which  would  otherwise  descend  to  his  heirs,  or  pass  to  his  next  of  kin; 
unless,  in  the  instrument  by  which  such  alteration  is  madej  the  intfehtion 
is  declared  that  it  shall  operate  as  a  revocation  of  such  previous  devise  or 
bequest.  Cons.  L.  1909,  chap.  18,  §39  (2  R.  S.  65,  §47);  Burnham  v. 
Comfort,  108  N..  Y.  535.  But  if  the  provisions  of  the  instrument  by  which 
such  alteration  is  made  are  wholly  inconsistent  with  the  terms  and  nature 
of  the  previous  devise  or  bequest,  the  instrument  operates  as  a  revocation 
thereof,  unless  such  provisions  depend  on  a  condition  or  contingency,  and 
such  condition  is  not  performed,  or  such  contingency  does  not  happen. 
Cons:  L.  1909,  chap.  18,  §  40  (2  R.  S.  65,  §  48) ;  Ludlum  v.  Otis,  15  Hun,  410. 

§;324b.  Irrevocable  wills. — A  will  being  ambulatory  in  its  nature  is, 
therefore,  revocable  at  any  time  before  the  testator's  death,  the  act  of 
revocation  being  Conducted  pursuant  to  the  requirements  already  pointed 
out;  so  far  as  the  Surrogate's  Court  is  concerned,  therefore,  there  are  no 
irrevocable  wills.    (See  §  326,  below.) 

The  agreement  of  the  testator  for  a  good  and  valid  consideration  to 
make  an  irrevocable  will  in  favor  of  the  person  from  whom  such  consid- 
eration is  received,  oi-  of  some  person  named  by  him,  is  an  agreement  un- 
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enforceable  in  the  Surrogates'  Counts,  so  ttxat, though  the  te^ta,^Qr  h^ 
made  such  a  will  and  although  ;^t  expressly  spates,. t|ha,t  it  i?  ai;i  irrevocable 
will,  it  may  -be  revoked  by  his  later  will  provided  the  reqijureio^p^  ajaqye 
set  forth  are  comphed  with;  and  the,  later  will,  if  proppu^dj^fl;  .Ipj^fpfce,  .tjip 
Surrogate,  and  duly  proved,  must  be  admitted  to  probate  ^  ^he  last  yfiR 
and  testament  of  the  dpcedent.  Matter  of  Gloiuxister,  l],,N.i^.  Supp.  89^, 
The  remedy  of  the  henejficiary  is  not  by  ejccljadJjPg  .t)i9_  l^jl^^r  \5fi)J,  fycii^o.  pro- 
bate, for  the  Surrogate  has  no  jurisdiotiop  to  d^sJ  wijtjti  ^qptracts,  ,b!u1;,1;^^9 
person  aggrieved  must  proceed  by  a  suit  in  equity  to.  enf|ppce^tjl;ije,  agjce^r 
ment  evidenced  by  the  will  purporting  to  be  irrevocable.  Mutpfii^l  I4fe 
Iris.  Co.  V.  HoUaday,  13  Abb-  N.  C.  16;  Colt  v.  O'Compr,  $9  11^9.  83,,  8^, 
In  Matter  of  Goldsticker,  123' App.  Div.  ,474,  aff'd  192  ])«};.  Y,,'f?5^.ti^ee 
brqtb^rs  niade  mutiu^  wills  on  condition ,  they  were  to  i^p.  qper^tiiyi?  so 
long  as  all  remained  unmarried.  Two  subsequently  married'  jHqI^  tJ^,is 
could  not  operate  to  revoke  will  of  third,  w:ho  had  died  unmarijied,  \iri|;hpHt 
revoking  his  will  pursuant  to  statute.  ,  ^  , 

In  this  case  a  later  will  had  be,en  refused  probate  for  Jac^.o^  capacity^ 
make  it.    Held  the  later  will  so  made'  could  not  revoke  ,the/Opigmfi,ljnuti^l 

will.  ,  :  .        I 

,  §  325.  Effect  of  anteauptial^  agreement.^ Where  an  ,^|:.enu{i)|;i^Ji,  agree- 
ment was  made  between  decedent  and  his  future  wife  if>  exec,ul^e  n;ii^t^^ 
wills  Biftei;  marriage  and  such  wills  were  accordingly  executed,  neyCTtlieless, 
it  was  held  that  such  wills  did  not  thereby  become  as  ■«ril|siri;evojq£(^ilet.nor 
.operate  to  prevent  the  decedent  from  thereafter  executing  a  tesl^ai^ntary 
paper  varying  from  and  repugnant  to  it.  Matt^  of  Keep's  Will,  2  I>^.  Y. 
Supp.  750,  citing  JEsiy  parte  Day,.  1  Bradf,  476;  Schumacher  v..^^cfi^ji^f^  4 
Amer.  Rep.  138  (Ala.);, Hoj)per  v.  Reed,  32  Daily JBieg.;  Octojjei; 26, 1.887. 
See  Edson  v.  .Par^/?.^s,  155  N.  Y.  555.  In  AdaWfi  y.  Swft,  169  ,App.  JDJx, 
8Q2,  the  court  qyqte^  ffom  thC;  opinion  of  Gray,  J.,  Jnthe,  cajseja^t  csitpcj,: 
,  ,  "Thej;law  permits  a  person  to  dispose  of  his  property  ^.t,  his  pleasure. 
He, may  make  a  valid  agreenien.t, binding  lumself  tp  mkakje  a  particf4px  tes- 
tamentary .disposition  of  his  property,  if  it  be  a  reasonable  one,  and  he 
may  validly  renounce  the  power  to,  revoke  hi§,  will  in  the  absence  of  ,fi;au4 
or  deceit."  Assuming,  for  the  purpose  of  discussing  this  partjicula;r  objec- 
rtipn,  that  the  contract  between  Adams  and  his  wife  was,  as  sheclainas  that 
it  was,  vaJid  and  e?cecj:fted  by  the  making  of  the  fil's;t  will,  we  fipd  ^9  4h^- 
cialty  in  hplditigthP't  Adams  thereby  contrfipfed  a;w^y  hj^  right  ,tq,^expjfe 
that  will,  and.the  secoA^  will,  pffered  as  a  reyocatipn,  was  i;^ef£ectu^l,^^of 
that  purpose.  If  it  was  it  fi^njshes  no,o^s;tacle  to  th?  prolate  i^f  tJ}.p<^aElier 
will,,  and:  the  probate  pf  the  second  will  may  properly  be  enjoined,,  Th^e^p 
pripciples  have  been  apphed  heretofore  in,  wellpppjijisi(^e;c,ed,ca^^.,,i^i^t^ 
Life  I.ns,  Co.  v.  Hol^ay,  V^Vprst,  J.,  13  ^bb-N.  ..Q.  16;  L.^  .Srfjnte  v> 
Conklin,  Leventritt,  J.,  39  Misc.  Rep.  715.  i  . 

,    Ipi^idfJ^v. /Sit>i/i,  the  facts  were  (guoljng  from  p.  807): ., 

:   "A  pre-nupti^-l  agreement  th|at  if  plaintiff  would  marry  ,tfcj^,te3tat()F,  Jjip 
_Tfpuid  leave  all  his  property  to  her  by  will;  an  acceptance  of  tj^e  proposal; 
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St,  fulfillment  of  the  agreement  on  plaintiff's  part  by  marriage;  a  fulfillment 
of  the  agreement  by  testator  by  the  making  of  such  a  will  as  he  had  agreed 
to  makfe.  Here  then  was  an  agreement  entirely  completed  by  both  par- 
ties in  so  far  as  it  was  possible  to  complete  it.  Plaintiff  on  her  part  had, 
in  fulfilling  her  agreement,  taken  an  irrevocable  step.  It  would  be  most 
unjust  and  inequitable  to  hold  that  the  decedent  having  in  form  fulfilled 
his  part  of  the  agreement,  could  rescind  his  action  and  revoke  his,  per- 
formance. The  case  does  not  differ  in  prinoiplje  from  de  HierapoUsi  v. 
Reilly,  4^  App.  Div.  22,  aff'd  168  N.  Y.  585,  and  Kerker  v.  Levy,  140  App. 
Div.  428,  aff'd  206  N.  Y.  109.  " 

So  where  A  made  an  oral  antenuptial  agreement  with  B  to  niake  a  will 
in,  her  iavor  after  marriage,  it  was  held  that  marriage  was  a  part  of  the 
agreement,  and  sole  consideration  therefor  but  not  a  sufficient  part  per- 
formance to  take  the  case  out  of  the  Statute  of  Frauds.  Hunt  y.  Bunt, 
171  N.  ,Y.  396,  aff'g  55  App.  Div.  430.  In  this  case  B  proved  actual  execu^ 
tion  of  a  will  by  A,  but  it  appeared  that  such  will  was  destroyed,  and  the 
oral  testimony  in  support  of  its,  contents  did  not  show  that  it  contained 
any  recognition  of  the  antenuptial  agreement.  Held  insufficient  to  bar  the 
statute,,  citing  Cooley  v.  Lobdell,  153  N.  Y.  596,  600;  Mentz  v.  Nevmitter, 
122  N.  Y.  491. 

See  Matter  of  Del  Genovese,  169  App.  Div.  140,  as  to  antenuptial  will, 
and  effect  of  §  35,  Dec.  Est.  Law.  - 

,,  In  Phalen  v.  U.S.  Trust  Co.,  186  N.  Y.  178,  the  agreement  was  in  writ- 
ing. H^ld,  marriage  was  a  yafid  consideration.  See  opinion  of  Wernery  J., 
as  to  rule  under  which  such  contracts  are  favored  and  effectuated.  But, 
in  .this  case  no  revocation  was  involved.  The  plaintiff  consented  to  the 
probate  of  the  codicil  which  violated  the  agreement,  but  was  nevertheless 
held  entitled  to  specifically  enforce  the  agreement  to  "make  a  will  without 
discriminating  among  his  cliildreH.'' 

See  also  Brown  v.  Brqy^n,  117  App.  Div.  199,  as  to  antenuptial  agree- 
i](ient  being  in  lieu  of  dower.  Dower  is  favored^- and  if  there  be  doubt 
widow  should  take  both,  citing  Matter  of  Gprden,  172  N.  Y.  25,  28. 

Where  an  antenuptial  agreement  for  a, fixed  sum  in  lieu  of  dower  carried 
interest  froni  death  of  husband,  held  that  such  interest  would  run  on  a 
larger  sum  given  by  the  will  i^nd  defined  therein  as  the  payment  "  as  agreed 
^upon  between  us."   Matter  of  Bostwich,..  119  App.  Div.  455. 

§  326.  Effect  of  agreements  to  will.^An  agreement  to  make  a  will  is 
perfectly  vaUd,  and  after  the  death  of  either  of  the  parties  becomes  irrevo- 
cable (Ex  parte  Day,  1  Bradf .  476,  and  cases  cited) ;  but  as  a  will,  an  ir- 
revocable instrument  is  unknown  to  the  testamentary  law  of  either  this 
country  or  England.  See  Hobson  v.  Bluckburn,  1  Addams,  274,  opinion  of 
Sir  John  NichpU.  Once  the  notion  of  irrevocability  is  imported  iato  a 
document,  purporting  to  be  a  will,  the  circtunstance  changes  its  essence 
as  a  wilLamd  converts  it  into  a  contract;  over  such  instruments  Surrogates' 
Courts  have  no  jurisdiction.    Everdell  v.  Hill,  58  App.  Div.  151,  159. 

The  distinction  Jjfitween  an  irrevopable  wiU  and  a  will  that  becomes 
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irrevocable  as  being  one  of  two  mutual  wills,  the  testator  of  the  other 
having  died,  is  clear.  Therefore  between  the  mutual  will,  as  a  will,  and  its 
irrevocability  as  a  will,  and  the  will  as  an  agreement,  and  its  irrevocability 
as  an  agreement,  there  is  an  equally  clear  distinction  (see  Ex  parte  Day, 
supra),  but  while  a  will  is  held  to  be  always  revoca.ble  and  the  last  will, 
regardless  of  the  nature  and  provisions  and  declarations  in  the  first,  must 
always  be  the  testator's  last  will  and  testament,  yet'  a  man  may  so  bind  his 
assets  by  agreement  that  his  estate  shall  be  a  trustee  for  the  purpose  of 
his  agreemfent,  and  so  a  compact  between  the  parties  to  a  so-called  irrevo- 
cable will  will  be  operative  in  equity  to  the  extent  of  making  the  devisees 
of  the  will  trustees  for  performing  the  decedent's  part  of  the  contract. 
See  Ex  parte  Day,  supra,  extracts  from  EngUsh  decisions.  This  contract 
or  agreement  is  said  to  attach  to  the  estate  of  the  decedent  as  an  eqtiitable 
lien  or  trust  enforceable  in  a  court  of  equity.  See  In  re  Keep's  Will,  2 
N.  Y.  Supp..  750,  citing,  Ex  parte  Day,  supra;  Schumacher  v.  Schmidt, 
supra;  Parsell  v.  Stryker,  41  N.  Y.  480;  Giles  v.  De  Tallyrand,  1  Dem.  97. 
In  Wallace  v.  Wallace,  216  N.  Y.  28,  the  court  says: 

"The  rule  or  law  is  that  the  evidence  required  to  show  a  contract  by  one 
deceased,  to  dispose  of  his  property  in  Ja.  certain  manner  aftfef  his  death, 
must  be  clear  and  convincing,  or  it  will  not  be  regarded  as  sufficient.  Ed- 
son  V.  Parsons,  suprd;  Taylor  v.  Higgs,  202  N.  Y.  65;  Rosseau  v.  Rouss, 
180  N.  Y.  116;  Tousey  v.  Hastings,  127  App.  Di'sr.  94,  194  N.  Y.  79." 

See  also  Re  Gloucester's  Estate,  11  N.  Y.  Supp.  899,  opinion  of  Surrogate 
Abbott,  who  says, '"Under  the  authorities,  if  a  first  will  was  made  for 
valuable  consideration,  its  provisions  may  be  enforceable  against  testator's 
estate  as  a  binding  contract  in  a  court  of  equity.  So  far  as  it  can  be  deemed 
to  be  a  last  will  and  testament,  it  has  been  revoked  in  express  terms  by  the 
testator  in  his  last  will,  and  therefore  has  no  longer  any  legal  existence 
as  a  last  will  and  testament.  This  court  has  no  jurisdiction  to  deal  with 
contracts;  let  decree  enter  admitting  the  last  will  tb  probate." 

§  327.  Same,  enforcement. — There  can  be  no  doubt  but  that  a  person 
may  make  a  valid  agreement  binding  himself  legally  to  make  a  particular 
disposition  of  his  property  by  last  will  and  testament,  and  if  a  testator 
agrees  to  devise  property  to  another  and  receives  a  good  and  valuable 
consideration  for  such  agreement,  such  agreement,  a  court  of  equity  will 
hold,  must  be  specifically  performed.  Stevens  v.  Reynolds,  6  N.  Y.  458;. 
Parsell  v.  Stryker,  41  N.  Y.  480,  487,  and  cases  cited. 

'Almost  any  "good"  consideration  will  suplport  such  an  agreement. 
For  example: 

"  If  you  will  get  me  up  a  cane."  Bush  v.  Whitaker,  45  Misc.  74,  citing 
note  to  Johnson  v.  Hubbell,  66  Am.  Dec.  784. 

For  nursing  and  harboring  decedent.  Yarwood  v.  The  Trusts,  etc.,  Co., 
94  App.  Div.  47. 

For  abstaining  from  tobacco  until  twenty-one  years  old.  Homer  v. 
Sidway,  124  N.  Y.  538. 

The  rule  is  the  adequacy  of  the  consideration  is  for  the  parties  to  cmris/ider 
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when  the  agreement  is  made,  and  not  for  the  court  when  reviewing  the 
transaction.    Godine  v.  Kidd,  64  Hun,  585. 

This  agreement  can  be  enforced  by  compelling  a  conveyance  from  heirs 
of  the  promisor,  or  from  purchasers  with  notice  from  him  in  his  lifetime. 
See  also  Giles  v.  De  Talleyrand,  supra,  where  the  Surrogate  held  that  he 
had  no  authority  to  construe  or  pass  upon  such  an  agreement  as  affected 
the  will'propounded  before  him.  The  settlement  of  the  executor's  aooounts 
and  distribution  of  the  estate  was  deferred  until  the  question  of  the  vaUdity 
and  effect  of  the  instrument  could  be  passed  upon  by^a  competent  tribunal. 
See  also  Mut.  lAfe  Ins.  Co.  v.  Holladay,  13  Abb.  N.  C.  16.  But  where 
mutual  wills  are  made  not  in  pursuance  of  agreement  between  the  testators, 
either  may  revoke  his  will  without  giving  notice  of  his  intentions  to  the 
other.  Edson  v.  Parsons,  85  Hun,  263,  155  N.  Y.  555,  citing  Ex  parte 
Day,  1  Bradf.,476.  And  if  it  be  claimed  subsequently  that  the  wills  were 
made  pursuant  to  a  contract,  that  fact  must  be  established  by  the  most 
clear  and  satisfactory  evidence.  For  the  mere  making  of  mutual  wills  is 
insxifficient  alone  to  establish  a  contract.  Wallace  v.  Wallace,  71  Misc. 
305.  See  Court  of  Appeals  decision,  s.  c,  216  N.  Y.  28.  So,  if  it  is  recited 
in  the  wills  that  they  were  so  made,  or  if  it  in  any  way  appears  on  their 
face  that  they  were  executed  pursuant  to  a  contract,  it  is  quite  sufficient. 
In  the  Wallace  case,  just  cited,  held  no  such  agreement  was  so  shown. 
But.  in  RasMter  v.  Hoenninger,  214  N.  Y.  66,  the  case  was  that  of  a  joint 
and  mutual  will  showing  its  irrevocabiUty  on  its  face.    See  opinion. 

The  will  made  in  violation  of  the  agreement  must  be  probated  by  the 
Surrogate,  and  such  probate  is  effective  to  transfer  the  legal  title.  Kine  v. 
Farrell,  71  App.  Div.  219.  In  a  proper  case,  however,  such  legal  title  can 
be  impressed  with  a  trust  in  favor  of  a  party  having  prior  equities.  In 
the  case  cited  there  was  an  agreement  in  writing  between  plaintiff  and 
decedent,  reciting  a  good  consideration,  free  from  ambiguity,  and  neither 
inequitable  nor  against  public  policy.  No  superior  equities  had  inter- 
vened. The  court  decreed  "that  the  legal  title  is  impressed  with  a  result- 
ing trust  in  favor  of  the  plaintiff  for  the  performance  of  the  testator's 
agreement,"  and  that  such  agreement  would  be  specifically  enforced  by 
requiring  a  conveyance  of  the  legal  title  to  the  plaintiff  in  execution  of 
such  trust,  and  by  enjoining  the  beneficiaries  under  the  will  from  question- 
ing such  title.  Ibid.,  citing  Parsell  v.  Stryker,  41  N.  Y.  480;  Shakespeare 
V.  Markham,  10  Hun,  311,  aff'd  72  N.  Y.  400;  Godine  v.  Kidd,  64  Hun,  585; 
BrantinghamY.  Huff,  43  App-  Div.  414;  Gates  v.  Gates,  34  App.  Div.  608; 
Winne  v.  Winne,  166  N.  Y.  263;  Edson  v.  Parsons,  155  N.  Y.  555;  Eller- 
son  V.  Westcott,  148  N.  Y.  149. 

The  party  to  the  agreement  with  the  decedent  need  not  object  to  the 
probate  of  the  will  made  in  fraud  of  the  agreement.  Phalen  v.  U.  S.  Trust 
Co.,  186  N.  Y.  178.  The  Surrogate  would  not  deny  probate  on  his  objec- 
tion, and  his  failure  to  so  object  works  no  estoppel.  Kine  v.  Farrell,  supra, 
at  p.  220,  citing  MaUer  of  Gloucester's  Estate,  11  N.  Y.  Supp.  899;  Giles's 
Estate,  11  Abb.  N.  C.  57;  Matter  of. Keep,  17  N.  Y.  St.  Rep.  812. 


CHAPTER  II 

DEATH   OF  TESTATOR,    PEELIMINAEIES   TO   PROBATE 

§  328.  Death. — Regardless  of  testacy,  the  Surrogate  may  not  issue 
letters  of  any  kind,  excepting  temporary  letters  on  estate  of  absentee  (see 
Temporary  Administration),  except  he  be  satisfied  that  the  estate  to  be 
administered  is  that  of  a  decedent.  In  other  words,  death  is  a  jurisdictional 
fact  to  be  averred  and  proved. 

The  Surrogate  must  be  satisfied  as  to  the  death  of  the  person  upon 
whose  estate  administration  is  applied  for.  A  mere  allegation  that  the 
alleged  decedent  is  dead  to  the  best  of  petitioner's  knowledge,  information 
and  belief  is  insufficient.  Roderigas  v.  E.  R.  Sav.  Inst.,  76  N.' Y.  316.  See 
Matter  of  Francis,  73  Misc.  148,  as  to  effect  of  certificate  of  Bureau  of  Vital 
Statistics.  Actual  physical  death  is  contemplated  and  not  civil  death. 
So  where  a  man  was  indicted,  tried  and  convicted  of  the  crime  of  murder 
in  the  second  degree  and  sentenced  to  state  prison  for  life,  and  his  only 
brother  applied  for  letters  of  administration,  it  was  held  that  the  provisions 
of  the  Code  of  Civil  Procedure  from  which  Surrogates  derive  their  authority 
to  grant  letters  of  administration,  have  no  application  to  a  case  of  civil 
death,  but  apply  only  to  cases  of  actual  death.  Matter  of  Zeph,  50  Hun, 
623.  See  Avery  v.  Everett,  110  N.  Y.  317,  opinion  of  Andrews,  J.,  discussing 
the  meaning  and  effect  of  civil  death. 

The  petitioner  must  aver,  of  his  own  knowledge,  the  decedent's  death. 
If  he  does  not,  or  the  fact  is  controverted,  the  burden  is  on  petitioner  to 
prove  it.    Praut  v.  McNab,  6  Dem.  152. 

If  the  fact  can  only  be  imperfectly  proved,  as  where  A  died  in  a  hotel  fire, 
Matter  of  Morgan,  30  Misc.  578,  circumstances  must  be  shown  suflSicent  to 
raise  a  legal  presumption  of  death.  As  to  presumption  of  death  arising 
from  prolonged  absence,  see  Keller  v.  Stuck,  4  Redf .  294;  Mackini  v.  Zanoni, 
5  id.  492;  Matter  of  Sullivan,  51  Hun,  378;  Stouvenel  V.  Stephens,  2  Daly, 
■319;  Oppenheimv.  Wolf,  3  Sandf.  Ch.  571;  Gerry  y.  Post,  13  How.  Pr.  118; 
Merritt  v.  Thompson,  1  Hilt.  550;  King  v.  Paddock,  18  Johms.  141;  Mc- 
Cartee  v.  Camel,  1  Barb.  Ch.  455;  Eagle  v.  Emmet,  4  Bradf.  117,  3  Abb.  Pr. 
218;  Moehring  v.  Mitchell,  1  Barb.  Ch.  264;  Clarke  v.  Cummings,  5  Barb. 
339,  354;  Matter  of  Ackerman,  2  Redf.  521;  Matter  of  Ridgeway,  id.  226; 
Matter  of  Tobin,  16  St.  Rep.  749;  Matter  of  Shipman,  22  id.  362;  Allen  v. 
Ketcham,  24  id.  251;  Ferry  v.  Sampson,  17  id.  428;  Ka'rstens  v.  Karstens, 
20  Misc.  247,  45  N.  Y.  Supp.  966,  aff'd  29  App.  Div.  229;  Czech  v.  Bean, 
35  Misc.  729,  72  N.  Y.  Supp.  402;  Matter  of  Taylor,  49  St.  Rep.  644;  Matter 
of  Losee,  46  Misc.  363,  aff'd  119  App.  Div.  107;  Matter  of  Sanford,  100 
App.  Div.  479,  91  N.  Y.  Supp.  706;  Matter  of  Barr,  38  Misc.  355,  77  N.  Y. 
366  §  32§ 
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Supp.  935;  McNuttyv.  Mitchell,  41  Misc.  293,  84  N.  Y.  Supp.  89;  Ruoffv. 
Greenpmnt  Savings  Bank,  40  Misc.  549,  82  N.  Y.  Supp.  881. 

§  329.  Presumption  of  death.— The  common-law  rule  was  that  the 
continuance  of  life  should  be  presumed  until  the  contrary  was  shown. 
Buit  the  present  rule  which  has  been  commonly  acted  upon  by  Surrogates, 
and  is  now  generally  accepted,  is,  that  when  a  party  has  been  absent  seven 
years  since  any  intelligence  of  him  has  been  received,  he  is  in  contempla- 
tion of  law  presumed  to  be  dead.  Eagle  v.  Emmet,  4  Bradf.  117,  followed 
in  Seligmah  v.  Sonneb'orn,  11  St.  R.  305;  Matter  of  Sullivan,  51  Hun,  379; 
Matter  of  Davenport,  37*Misc.  455;  Matter  ofLosee,  119  App.  Div.  107.  See 
§  841  of  the  Code  as  to  presumption  of  death  of  a  person  "upon  whose  life 
an  estate  iri  real  property  depends."  In  one  of  the  early  cases  where  this 
presumption  was  applied  {Doe  d.  George  v.  Jesson,  6  East,  80)  Lord  Chief 
Justice  EUeriborough  had  Said : 

As  to  the  period  when  the  brother  might  be  supposed  to  have  died  acdordiHg  to 
the  statute  tl9  Car.  II,  chap.  6),  with  respect  to  leases  dependent  on  lives,  dnd  also 
according  to  the  Staitute  of  bigamy  (1  Jac.  1,  chap.  11),  the  presumption  of  the 
duration  of-  hf e,  with  respect  to  persons  of  whom  no  account  can  be  given,  ends  at  the 
expirfUion  of  seven  years  from  the  time  when  they  were  last  knoum  to  be  limng. 

In  Matter  of  Matthews,  75  Misc.  449,  Fowler,  Surr.,  discusses  the  growth 
of  this  rule,'  and  the  Umits  that  must  be  set  to  its  application.  He  observes 
in  part: 

"  The  presumption  of  death,  both  in  this  State  and  in  the  original  home 
of  the  common  law,  is  as  follows:  That,  in  the  failure  of  proof  to  the  con- 
trary, a  person  shall  be  taken  to  be  dead  when  such  person  has  been  absent 
seiVeti  years  and  not  heard  from.  As  so  formulated  it  is,  however,  a  mod- 
ern rule  or  prefeimiption .  It  is  thought  to  take  its  beginning  in  England  with 
the  decision  in  the  case  of  Doe  d.  George'  v.  Jesson,  6  East,  80,  in  January, 
1805,  and  to  have  been  founded  by  analogy  on  the  Bigamy  Act  of  James  I 
and  the  act  19  Car.  II,  chap  6,  "for  redress  of  inconveniences  by  reason 
of  the  absence"  of  a  cestui  que  vie,  or  one  on  whose  life  some  estate  in  re- 
ihainder  depended.  These  English  acts  raised  certain  presumptions  of 
death  after  a  continuous  absence  of  seven  years.  In  this  State  similar  stat- 
utes were  re-enacted  and  continue  on  our  statute  book.  1  R.  S.  749, 
§  6;  2  R.  S.  687,  §  9;  §  841,  Code  Civ.  Pro.  Consequently  by  analogy  a 
similar  presumption  to  that  recognized  in  England  since  1805  is  sometimes 
raised  in  our  courts  in  the  course  of  the  administration  of  justice.  McCartee 
V.  Camel,  1  Barb.  Ch.  455;  King  v.  Paddock,  18  Johns.  14:1;  Eagle  v.  Emmet, 

4  Brkdf.  117;  O'Gara  v.  Eisenlohr,  38  N.  Y.  296;  Young  v.  Shulenberg, 
165  N.  Y.  385,  389;  Ogilvie  v.  Wright,  1  Johns.  Ch.  263;  Ferry  v.  Sampson, 
112  N.  Y.  415;  Cambrelling  v.  Pnrfon,  125  N.  Y.  610,  616;  Sheldon  v. 
Ferris,  45  Barb.  124;  Stouvenal  v.  Stephens,  2  Daly,  319;  In  re  Taylor,  20 
N.  Y.  Supp.  96D;  Keller  v.  Stuck,  4  Redf.  294,  298;  Cromwell  v.  Phipps,  6 
Derii.  60;  Kdrstens  v.  Karstens,  20  Misc.  247;  Matter  of  Losee,  46  Misc. 
363;  Donovan  v.  Twist,  105  App.  Div.  171;  Fordham  v.  Gouvernewr  Village, 

5  App.  Div.  565,  568. 
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"  The  precise  extent  and  application  of  the  presumption  in  question  is  not 
definitely  settled  by  the  adjudications.  The  correct  application  of  the  pre*- 
sumption  is  conceded  to  be  difficult  (O'Gan^v.Eiserdohr,  38  N.  Y.  at  p.  299), 
and  in  different  tribunals  it  is  not  uniform.  I  am  not  concerned  at  this 
moment  with  the  content  of  the  presumption  in  question,  and. I  shall  not 
therefore  consider  it,  but  will  confine  inyself  to  the  consideration^pf.theiap- 
phcation  of  a  presumption  of  dea;th  in  this  tribunal,  and,  particularly  in  the 
cause  now  before'me.  I  do  not  think  it  wise  to  discuss  generally  the  nature 
and  extent  of  the  rule  of  law  known  as  "the  presumption  of  death." 

"  It  is,  I  think,  a  rule  of  courts  of  probate  and  administration  in  general, 
that  the  court  should  not  presume  the  death  of  any  person  other  than  the 
person  whose  estate  is  to  be  taken  in  such  court  to  be  administered- in, a 
succession  matter,  arising  either  a  testato  or  ab  intestato," 

In  Matter  of  Shannon,  N.  Y.  L.  J.,  Sept.  4,  1912,  the  same  Surrogate  re- 
views the  origin  and  precise  application  of  the  presumption,  and  explains 
his  opinion  above,  with  a  later  one.  Matter  of  Smith, 'N.  Y.  t.  J.,  May  13, 
1912:  The  Law  Journal  prints  this  headnote:  "The  presumption  of  .death 
after  seven  years'  absence  or  disappearance  is  not  a  presimiption  of  law 
but  one  of  fact,  which  may  be  rebutted  by  any  inherent  circumstance  or 
expressly.  The  presumption  of  death  should  not  be  lightly,  applied,  but 
only  when  it  is  an  irresistible  inference  from  facts  otherwise  fo|ind,". 

And  the  same  rule  is  apphed  where  the  one  so  disappearing  was  one  of 
those  entitled  priority  to  letters.  Matter  of  Barr,  38  Misc.  355.  The  proved 
circumstances  may  lead  to  the  presumption  or  may  negative  it.  Matter 
of  Wagener,  143  App.  Div.  286.  Cerf  v.  Diener,  148  App,  Ifiv.  150.  This 
length  of  time  may  be  abridged  and  the  presumption  be  applied, eai;lier 
by  proof  of  special  circumstances  tending  to  show  the  death  \yithin  a  shorter 
period;  for  example,  that  at  the -last  accounts  the  person  was  dangerously 
ill,  or  in  a  weak  state  of  health,  or  suffering  from  chronic  incurable  disease, 
or  was  exposed  to  great  perils  of  disease  or  accident,  or  that  he  embarked 
on  board  of  a  vessel  which  had  not  since  been  heard  from  though  the  length 
of  the  usua;l  voyage  has  long  since  elapsed.  Eagle  v.  Emmet,  supra.  See 
English  cases  cited  at  p.  120.  A  "hazardous  occupation"  may  strengthen 
the  presumption.  Cerf  v.  Diener,  148  App.  Div.  150.  Enlistment  in  tjip 
army  of  a  nation  since  at  war  would  also  justify  the  presumption  of  deat^^^ 
See  also  Matter  of  Miller,  67  Misc.  660,  Ketcham,  Surr.  ; , 

The  Surrogate  may  refer  the  question  as  to  whether  the  alleged  decedent 
is  dead.  The  reference  is  to  take  the  proofs  and  report.-  Matter  of  Sanford, 
100  App.  Div.  479.  The  presumption  is  a  mixed  one.  It  has  to  be  built  up 
until  it  gains  strength  sufficient  to  overcome  the  presumption' of;  con- 
tinuity of  life.  See  discussion  of  the  rule  in  Matter  of  the  Board  of  Educatimh 
ofN..  Y.,  173N.  Y.  321. 

In  Matter  of  Benjamin,  155  App.  Div.  233,  rev'g  77  Misc.  434,  may  be 
found  details  of  proof  required.  This  was  a  case  of  a  woman  who  disap- 
peared, unmarried,  leaving  all  hesr; effects  but  her  clothes.  Note  search, in 
bureaus  of  vital  statistics,  and  in  records  of  hospitals  or  asylums. 
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^eqtion  841  of  tjie  Code  prescribes  that  a  person  upon  whoseMfe  an  es- 
tate in  real  property  depends,  who  remains  without  the  llnited  States,  or 
absents  himself  in  the  State  or  elsewhere  for  seven  years*  together,  is  pre- 
sumed to  be  dead  in  an  action  or  special  proceeding  conceraing  the,  prop- 
erty in  which  his  death  comes  in  question,  unless  it  is  affirmatively  proved 
that  he, was  alive  within  that  time.  ,It  has  been  held  that  the  proof  of  ab- 
sence for  seven  or  more  years  must  not  necessarily  be  direct  and  positive, 
but  that  such  absence  may  be  fairly  inferred  from  facts  which  clearly  point 
tp,  that  conclusion.  Cromwell  Y.,P.hipps,  6  Dem.  6Q,  69.  So,  where  it 
appea,red  by  affidayit  that  the  alleged  decedent  had  been  an  educated  man, 
industrious  and  sober,  until  he  logt  his  wife,  when,  he  becanie  dissipated, 
a,nd  finally  underwent  an  attack  of  delirium  tremens  the  night  before  he 
went  away,  and  that,  while  suffering  greatly  from  his  debauch  and  that  at- 
tack, he  left ;  his  home  expressing  his  intention  of  committing  suicide, 
going  towards,  a  certain  dock,  and  was  never  again  seen  or  heard  from  by 
any  of  his  friends,  held,  that  from  such  silent  absence  during  ten  years  it  was 
proper  that  a  presumption  of  death  should  be  raised.  Matter  of  Molting, 
43  Hun,  456;  Sheldon  v.  Ferris,  45  Barb.  124;  King  v.  Paddock,  18  Johns. 
141.  See,  also.  Matter  of  Losee,  46  Misc.  363.  Mere  absence  will  not  raise 
a  presumption  of  death  where;  there  are  no  circumstances  which  would 
make  it, probable  that  the  absentee  would  communicate  with  his  home,  or 
wjiere  it  appears  that  he  was,  illiterate.  Matter  of  Miller,  30  N.  Y.  St.  Rep. 
212;  McCartee  v.  Camel,  1  Barb.  Ch.  455;  Matter  of  J[pnes,  70  Misc,  154, 
and  cases  cited.  So  where  a  person  immigrated  from  a  foreign  country 
without  intending  to  return,  no  presumption  of  death  arises  until  proper 
inquiry  has  been  made  at  his  last  known  place  of  residence  in  this,  cpuntry. 
Matter  of  White,  31  Misc,  484.  So,  where  A.€imigrated  in,  1852  to  New 
Zealand  and  was  never  heard  from  afte?:-  1855;  n^ver  cominuiiic^.ted  with 
his  famUy,  and  in  1886  became,  if  living,  entitled  to  a  share  in  the  estate  of 
a  rich  testator  asi  the  child  of  a  deceased  cousin,  and,  on  an  application 
to  distribute,  his  share  on  the  ground  of  his  death,  it  appeared  no  effort  had ' 
been  made  to  .find  or  trace  him  in  New  Zealand,  wheije  he  was  last  heard  of, 
it  was  heild  proper  to  .refuse  to  disjsribute,  as.  there. were  not  sufiicient  facts 
on  which  to  base  a  presumption  of  hjis  death  or  of  his  death  without  issue. 
Dunn  V.  Travis,  56  App.  Div.  317;  V ought  y.  Williams,  120  N.  Y.  253; 
Dworsky  v.  Arndtstein,  29  App.  Div.  274.  See  also  Morrow  v.  McMahon,  35 
Misc.  348,  and  discussion  in  Czechy.  Bean,  35  Misc.  729. 

§  830.  Hearsay  evidence. — It  has  been  held  that  hearsay  evidence  is, 
admissible  as  to  the  fad  of  :a  person's  death.  :  Matter  of  Stewart's.  Will, 
3  N.  Y.  Supp..  284,  Ransom, ,Su;i:r.,  citing  Fosgatey.  Hydraulic  Co.,  12  Barb.. 
352;  Jackson  v.  Bonham,  15  Johns,  226.  See  People  v.  Efz,  5  Cowen,  314; 
Clark ;  v.  Owens,  18  N.  Y.  434.  But  this  rule  has  been  limited  by  holding 
that  it  is  to'be  admitted  to  rebut  the  presumption  of  life  oijly  after  a  con- 
sidera,ble  la,pse  of  time.  Stouvenel  v;  Stephens,  2,  Daly,  319.  But  hearsay 
evidence  is  inadmissible  to  prove  the  place  of  a  person's  death.  McCarty 
v.  Terry,  7  Lansing,  236, 
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§  331.  Sea  voyage-^Wrecks. — If  the  party  whose  death  is  in  (iuei^fion 
went  to  sea,  and  nothing  has  been  heard  of  the  vessel  in  which  he  sailed, 
or  of  those  who  a'ccotnpanied  him,  the  presumption,  after  a  sufficient  length 
of  time  has  elapsed,  will  be  that  the  vessel  was  lost,  and  all  on  board  'per^- 
ished;  especially  where  the  family  and  friends  of  the  niissing  man  have  made 
every  effort  and  exhausted  apparently  every  source  of  information  to  as- 
certain news  of  him  and  the  vessel;    Matter  of  Steivart,  1  Connoly,  86, 
18  St.  Rep.  978.    In  Matter  of  Norton,  N.  Y.  Law  J.,  June  12,  1891,  there 
was  lio  positive  proof  of  the  time  or  place  of  testator's  death;  "but,  "said 
Ransom,  Surr.,  "  I  am  satisfied  from  the  proofs  that,  months  since,  he  was 
lost  at  sea.    On  November  24,  1890,  a  little  steamer,  named  for  the  testa- 
tor, departed  from  New  London,  Conn.,  for  Toulon,  France,  having  on 
board  himself,  his  wife  and  niece,  and  a  crew  of  seven  men.    Nothing  was 
heard  of  its  movements  thereafter,  except  a  dubious  statement  transmitted 
by  cable,  that  an  Algerian  traveler  in  Toulon  stated  that  it  had  been  seen  in 
Gibraltar  in  the  latter  part  of  December.   Subsequent  inquiry  failed  to  dis- 
cover who  the  traveler  was  or  what  was  the  source  of  his  knowledge.    The 
vessel  was  less  than  sixty  feet  long,  and  had  been  thoroughly  tested  as  a 
sailing  vessel,  but  when  laden  with  the  additional  weight  of  boilers  and  en- 
gines, and  the  necessary  coal  for  the  voyage,  it  was  so  low  in  the  Abater  , 
that  the  deck  was  only  from  twenty  to  twenty-two  inches  above  the  water 
hne.    Within  three  days  after  its  departure,  heavy  gales  begiuning  on  the 
soiitheast  coast  of  the  United  States,  moved  in  a  northeasterl;y  course,  in- 
creasing in  violence  Until  they  became  hurricanes.    The  time  of  the  de- 
parture of  the  vessel,  the  speed  at  which  it  moved,  and  the  course  taken, 
would  have  carried  it  into  the  track  of  the  gales.    In  this  ease,  many  months 
having  elapsed  since  the  depiarture  of  the  vessel,  and  alter  extraordinary 
efforts  made,  no  intelligence  having  been  received  of  its  existeilce  or  the 
existence  of  any  of  those  on  board,  I  hold  that  the  tfestator's  death  is  proven, 
and  a  decree  of  probate  of  the  will  may  be  presented."    In  Matter  6f  Alex- 
ander, N.  Y.  Law  J.,  Jan.'  7, 1893,  it  appeared  that  testator  took  his  depart- 
ure on  the  brig  of  which  he  was  the  master  in  August,  1892,  for  Martinique, 
and  neither  he  nor  the  crew  had  been  heard  of  since.    A  brig  answering 
the  description  of  his  vessel  was  seen  t6  sink  off  the  Bermudas  a  few  dayS 
afterward,  and  about  the  time  it  should  have  reached  the  locality.    Differ- 
ent articles  of  cargo  were  found  floating  in  the  vicinity  which' were  identified 
as  of  the  same  character  and  marks  of  merchandise  shipped  by  the  owners 
of  the  brig  from  this  city  on  the^voyage.    The  hydrographic  reports  and  the 
newspaper  reports  showed  that  about  the  time  the  Vessel  sunk  violent 
gales  prevailed  in  the  vicinity.    An  insurance  company  paid  the  owners 
for  the  loss  of  the  cargo.   A  decree  of  probate  was  granted. 

In  Matter  of  Stewart,  above  cited,  where  the  decedent  had  gone  in  his 
yacht  upon  a  voyagfe  to  be  of  about  twenty  days,  to  a  specified  destination, 
and  thfe  vessel  was  sp6ken  on  a  certain  day  at  a  given  point,  over  whidh 
shortly  therealfter  a  storm  of  great  intensity  raged,  and  the  vessel  nevet 
reached  its  destination,  nor  was  any  news  ever  heard  afterwards  by  the 
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friends  of  the  decedent,  although  they  exhausted  apparently  every  source  of 
information,  Surrogate  Ransom  held  there  was  sufficient  evidence  of  the 
death  to  warrant  proceedings  in  the  Surrogate's  Court  with  a  view  to  the 
administration  of  his  estate  under  his  will,  using  the  following  language: 

"It  is  well  settled  that  it  is  not  necessary  that  any  specific  period  should 
elapse  to  create  the  presumption  of  death,  but  that  it  may  arise  whenever 
the  facts  of  the  case  will  warrant  it.  Stouvenel  v.  Stephens,  2  Daly,  319. 
And  if  the  party  whose  death  is  in  question  went  to  sea,  and  nothing  has 
been  heard  of  the  vessel  in  which  he  sailed,  or  of  those  who  accompanied 
him,  the  presumption,  after  a  sufficient  length  of  time  has  elapsed,  will  be 
that  the  vessel  was  lost,  and  that  all  on  board  perished.  Merritt  v.  Thomp- 
son, 1  Hilt.  550,  and  cases  cited.  In  the  following  cases  such  facts  existed. 
Matter  of  Ketcham's  Estate,  5  N.  Y.  Supp.  566;  Matter  of  Ackerman,  2  Redf. 
521;  Sheldon  v.  Ferris,  45  Barb.  124;  Oppenheim  v.  Wolf,  3  Sandf.  Ch.  571; 
Oerry  v.  Post,  13  How.  Pr.  118;  Merritt  v.  Thompson,  1  Hilt.  550;  King  v. 
Paddock,  18  Johns.  141 ;  McCartee  v.  Camel,  1  Barb.  Ch.  455.  Where,  when 
last  heard  from,  one  was  in  contact  with  some  specific  peril,  this  circiun- 
stance  may  raise  a  presumption  of  death,  without  regard  to  the  duration 
of  the  absence.  Lancaster  v.  Insurance  Co.,  62  Mo.  121;  White  v.  Mann,  26 
Me.  361.  In  Merritt  v.  Thompson,  supra,  it  was  held  that  the  presumption 
of  death  does  not  rest  upon  the  fact  that  the  party  had  not  been  heard 
from  for  17  months,  but  on  the  weightier  circumstance  that  the  vessel 
had  not  been  heard  from.  In  Gerry  v.  Post,  13  How.  Pr.  118,  it  was  held 
that,  if  a  vessel  had  been  absent  double  the  longest  time  of  a  voyage  she 
may  be  presumed  to  be  lost;  and  it  follows,  as  a  consequence,  that  all 
perished  with  her,  if  none  of  the  passengers  or  crew  are  afterwards  heard  of. 

"March  11,  1841,  one  Leo  Wolf  departed  from  New  York  in  the  steam- 
ship President.  Nothing  was  heard  of  the  vessel  or  of  her  passengers. 
The  usual  time  to  cross  the  Atlantic  was  14  or  15  days,  and  the  longest 
'  passages  did  not  exceed  23  or  24  days.  It  was  held  that  the  steamer  was 
lost  before  May,  1841,  and  that  Leo  Wolf's  death  occurred  before  that 
time.  Oppenheim  v.  Wolf,  3  Sandf.  Ch.  571.  I  am  convinced  by  the  evi- 
dence that  Mr.  Stewart  is  dead,  and  that  his  death  occurred  between  the 
10th  day  of  March,  1888,  and  the  17th  day  of  September,  1888,  the  date  of 
the  petition  herein."  See  also  Karstens  v.  Karstens,  20  Misc.  247,  at  page 
250,  Russell,  J. 

§  332.  Stiicide — Conflicting  presumptions. — The  presumption  is 
strengthened  in  cases  of  a  person  who  has  attempted  or  threatened  suicide. 
Matter  of  Nolting,  43  Hun,  456;  Sheldon  v.  Ferris,  45  Barb.  124;  McComb 
V.  Wright,  5  Johns.  Ch.  263;  Matter  of  Ketcham,,  5  N.  Y.  Supp.  566;  Matter 
of  Allen,  24  N.  Y.  St.  Rep.  251.  Cases  have  arisen  where  there  has  been 
a  conffict  of  two  presumptions,  for  example,  a  woman  who  ha4  previously 
been  married  'and  whose  husband  disappeared  in  the  year  1875,  having 
previously  been  tried  and  convicted  upon  a  criminal  charge  and  confined 
in  state's  prison  until  September,  1878,  at  which  time  he  came  to  the  city 
of  New  York  and  was  arrested  for  the  crime  of  burglary,  and,  after  giving 
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bail,  disappeared,  and  there  was  no  legal  or  satisfactory  evidence  that  at 
any  time,  or  in  any  place,  he  had  since  been  seen  by  any  human  being, 
and  five  years  later  the  woman  married  again:'  Surrogate  Rolhns  held, 
upon  an  application  by  the  wbman  for.  letters  ^  of  administration  on  the 
estate  of  her  second  husband  which  was  opposed  by  his  sons  on  the  ground 
of  her  being  still  the  lawful  wife  of  the  man  to  whom  she  was  first  married, 
that  the  presumption  of  continuance  in  life  of  her  first  husband  must  yield 
to  the  presumption  of  her  innocence  of  the  crime  of  bigamy.  Nesbit  v. 
Nesbit,  3  Dem.  329,  332.    The  learned  Surrogate  held  as  follows: 

"This  presumption  in  favor  of  seven  years'  continuance  of  hfe  has  been 
repeatedly  held,  however,  to  be  inferior  in  force  to  the  presumption  of  inno- 
cence, where  the  two  have  come  in  conflict;  and  the  doctrine  is  now  firmly 
established,  that  one  who  enters  into  a  second  marriage,  the  validity  of 
which  is  attacked  upon  the  grounds  urged  by  the  respondents  in  the  pres- 
ent'in  ten  tabn,  must  be  presumed  legally  competent  to  contract  such  niar- 
riage  untU  positive  proof  has  been  furnished  that  his  or  her  former  wife  or 
husband  was  hving  at  the  time  of  such  second  marriage.  Dixon  v.  People, 
18  Mich.  84;  Klein  v.  Landman,  29  Mo.  259;  Sharp  v.  Johnson,  22  Ark.  79; 
Greenbord  v.  Underhill,  12  Vt.  604;  Hull  v.  Bawls,  27  Miss.  471;  Cochrane  v. 
Libby,  18  Maine,  39;  Spears  v.  Burton,  31  Miss.  547;  Gibson -v.  State,  38  id. 
313;  Yates  V.  Houston,  3  Tex.  433;  Lochhart  v.  White,  18  id.  102;  Canady  v. 
George,  6  Rich.  Eq.  S.  C,  103;  Loring  v.  Steineman,  1  Mete.  204;  Kelly  v. 
Drew,  12  Allen,  107;  Blanchard  v.  Lambert,  43  Iowa,  228;  Matter  of  Ed- 
wards, 58  id.  431;  Senser  v.  Bower,  1  Penrose  &  Watts  (Pa.),  450. 

"The  doctrine  of  the  cases  just  cited  seems  to  be  approved  in  Clayton  v. 
Warden,  4  N.  Y.  230;  and  in  O'Gara  v.  Eisenlohr,  38  N.  Y.  296,  it  is  recog- 
nized by  Mason,  J.,  pronouncing  the  opinion  of  the  Court  of  Appeals, 
though  he  proceeds  to  show  why  the  presumption  of  innocence  should  not 
upon  the  facts  of  the  case,  be  allowed  to  prevail. 

"Upon  the  foregoing  authorities,  I  feel  bound  to  hold  (in  the  absence  of 
evidence  estabhshing  that,  at  any  time  between  the  winter  of  1878  and 
January,  1883,  Oscar  Decker  was  living)"  that,  when  John  Nesbit  died,  this" 
petitioner  was  his  lawful  wife.  Even  if  I  make  a  far  less  rigid  apphcation 
than  the  authorities  above  cited  seem  to  require  of  the  presumption  of  inno- 
cence, as  conflicting  with  the  presumption  of  hfe,  I  can  come  to  no  other 
conclusion  than  that  which  has  just  been  declared." 

Where  a  court  is  led  to  indulge  the  presumption  of  death  from  a  seven 
years'  absence,  the  date  of  death  cannot  of  course  be  fixed.  But  as,  ia 
such  cases,  death  would  not  be  presumed  until  the  time  fully  elapsed,  so 
the  end  of  the  period  may  be  taken  as  the  date  of  death  merely  to  deter- 
mine who  are  the  survivors  and  entitled  to  the  estate.  Matter  of  Davenr- 
port,  37  Misc.  455.  In  this  case  a  brother  surviving  after  the  seven-year 
period  was  held  entitled  to  the  exclusion  of  heirs  of  a  sistef  dying  before 
it  elapsed.  It  is  custotaiary  where  it  is  impossible  to  fix  a  date  to  assume 
the  time  of  death  as  of  the  date  of  the  decree.  Matter  of  Losee,  46  Misc. 
363.   But  in  order  to  adjust  distributive  interests  the  decree  should,  if  the 
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facts  warrant  it,  fix  the  date  at  some  preceding  time  or  within  some  preced- 
ing period.    Allen  v.  Ketcham,  5  N.  Y.  Supp.  566. 

If  the  date  of  the  death  prove  to  be  material,  as  it  may  be  imder  the 
Transfer  Tax  Law,  e.  g.,  did  decedent  die  before  the  first  act  taxing  suc- 
cessions? then  it  must  be  estabhshed  as  a  fact,  and  cannot  be  allowed'  to 
rest  on  presumption.  Matter  of  Bernard,  89  Misc.  705.  Fowler,  Surr. 
citing  Nepean  v.  Doe,  2  M.  &  W.  894. 

§  332a.  Survivorship. — The  cases  relating  to  proof  of  survivorship  are 
discussed  elsewhere.    See  post.  Accountings. 

§  333.  Proof  of  intestacy. — Ordinarily,  however,  the  fact  of  death  is 
proved  as  any  other  fact,  without  resorting  to  presumption,  and  the  second 
essential  prerequisite  to  letters,  to  wit,  the  fact  of  testacy  or  that  of  in- 
testacy, remains  to  be  proved.  But  if  the  death  is  established  by  presump- 
tion from  disappearance  and  non-communication  it  carries  with  it  a  pre- 
sumption of  intestacy.  Barson  v.  Mulligan,  191  N.  Y.  306,  324;  citing 
Mitchell  V.  Thorne,  134  N.  Y.  541;  Ferry  v.  Sampson,  112  N.  Y.  415.  And 
of  death  without  issue.  Ibid.,  citing  M'Comb  v.  Wright,  5  Johns.  Oh.  264, 
and  Ferry  v.  Samphon,  supra.  See  also  Jacobs  v.  Fowler,  135  App.  Div. 
713;  and  Matter  of  Julia  Smith,^.  Y.  L.  J.,  May  13,  1912,  where  Fowler; 
Surr.,  remarked:  *  ' 

At  the  time  of  her  disappearance  JuUa  Smith  was  umnarried  and  childless,  and 
the  presumption  of  fact' is  that  she  died  unmarried  and  childless  in  the  absence 
of  any  contrary  proofs.  Doe  d.  Banning  v.  Griffin,  15  East,  293;  McComb  v.  Wright, 
5  Johns.  Ch.  263;  In  re  Harding,  1891,  May  28;  Karstens  v.  Karstens,  20  Misc. 
247,251. 

The  application  of  the  presumption  of  death  after  an  established  disappearance 
for  more  than  seven  years  does  not  necessarily  involve  the  exact  date  of  death. 
The  presumption  of  death  relates  only  to  the  fact  of  death,  and  as  said  in  Nepean 
V.  Doe,  2  M.  &  W.  894;  4  Wigmore  Ev.,  sec.  2531;  1  Phil.  Ev.,  640,  whenever,  it 
is  material  the  time  of  death  inust  be  the  subject  of  ^distinct  proof.  ;  Nepean  y, 
Doe,  Jones  Ev.,  sec.  62,  and  cases  cited;,  cf.  Matter  qJ  Davenport,  3,7  Misc.,  p.  456. 

PRELIMINARIES 

§  334.  Deposit  of  wills. — The  will  may  not  always  be  found  among 
testator's  papers,  or  in  his  safe  deposit  box,  or  in  the  custody  of  his'attorney 
who  drew  it.  Search  in  that  event  may  be  made  in  the  office  of  the  county 
clerk  or  Surrogate.  For  provision  has  been  made  by 'law  that  any  person 
who  has  made  a  will  may  deposit  the  same  for  safekeeping  with  any  county 
clerk,  or  any  Surrogate,  or  with  the  register  of  deeds  in  New  York  county. 
The  formahties  to  be  observed  are  set  out  in  the  statute.  Decedent  Estd,te 
Law,  §§  30  et  seq.  The  word  "will"  includes  all  codicils,,  .Section  2,  Dec. 
Est.  Law. 

Such  will  shall  be  inclosed  in  a  sealed  wrapper,  so  that  the  contents 
thereof  cannot  be  read,  and  shall  have  indorsed  thereon:  the  name  of  the 
testator,  his  place  of  residende,  and  the  day,  month  and  year,  when  delivered, 
and  shall  not,  on  any  pretext  whatever,  be  opened,  read  or  examined, 
until  delivered  to  a  person  entitled  to  the  same,  as  provided  in  the  statute, 
§  31,  Dec.  Est.  Law.    This,  of  course,  overrides  §  167  of  the  County  Law, 
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which  makes  instruments  deposited  with  such  clerk,  for  safe  keeping, 
"open  to  the  examination  of  any  person  desiring  the  same." 

Such  a  "  person  entitled  "  is  carefully  defined  by  §  32,  Dec.  Est*  Law. 
Such  will  shall  be  dehvered  only 

1.  To  the  testator  in  person;  or 

2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  subscribing 
witness;  or  ,    , 

3.  After  his.de9,th,  to  the  persons  named  in  the  indorsement  on  the 
wrapper  of  such  will,  if  any  such  indorsement  be  made  thereon;  or 

4.  If  there  be  no  such  indorsement,  and  if  the  same  shall  have  been 
deposited  with  any  other  officer  than  a  Surrogate,  then  to  the  Surrogate 
of  the  county. 

Section  33,  Dec.  Est.  Law.  If  such  will  shall  have  been  deposited  with 
a  Surrogate,  or  shall' have  been  dehvered  to  him  as  above  prescribed,  such 
Surrogate,  after  the  death  of  the  testator,  shall  publicly  open  and  examitie 
the  same,  and  make:  known  the  contents  thereof,  and  shall  file  the  same  in 
his  office,  there  to  remain  imtil  it  shall  haive  been  duly  proved,  if  capable 
of  proof,  and  then  to  be  deliveted;  to  the  person  entitled  to  the  custody 
thereof;  or  imtil  required  by  the  authority  of  some  competent  court  tq 
produce  the  same  in  such  court. 

If.  a  testator  files  his  will  in  thg  foregoing  manner,  for  safekeeping,  he 
pays  a  nominal  fee  (six  cents  to  a  coimty  clerk  or  register,  nothing  to  a 
Surrogate). 

§  335.  Producing  and  filing  the  will. — The  will  of  a  decedent  should 
be  filed  by  the  person  petitioning  for  its  probate  whenever  possible.  But 
where  it  is  in  the  custody  of  a  safe  deposit  company  or  of  a  person  who  for 
any  reason  declines  to  produce  it,  it  was  early  held  that  the  Surrogate  had 
no  power  to  compel  the  production  thereof  by  order.  Matter  of  Foos,  2 
Dem.  600.  The  practice  is  to  file  the  petition  for  probate,  whereupon  a 
subpoena  duces  tecum  will  be  issued,  directed  to  the  proper  persons,  requir- 
ing them  to  produce  the  will  in  court  upon  the  return  day  of  the  citation. 
Id.,  p.  601.  The. Surrogate  has  the  pow^,  under  §  2490,  subd.  3,  to.enforce 
obediencfe  to  the  requirements  of  such^a  subpoena. 

§  336.  Compelling  production. — In  1910,  the  Legislature  enacted  a 
new  section,  more  adequate  to  the  end  in  view,  since  it  covered,  not  only 
mere  retention,  but  apprehended  destruction,  concealment,  or  conspiracy 
to  that  end. 

It  read  as  follows  (see  present  section  immediately  following) : 

Former  §  2621a.  [Added  1910.]  Proceedings  against  persoris  suspected  of  de- 
stroying, retaining  or  concealing  mils. 

A  person  claiitdng  to  be  interested  in  the  estate  of  a  decedent  may  present  a  petition 
under  oath  to  a  surrogate's  court,  against  any  one  or  more  persons  suspected  of  de- 
stroying, retaining,  concealing,  or  conspiring  with  others  to  destroy,  retain  or  conceal 
a  will  or  testamentary  instrument  of  the  decedent. 

And  the  court  thereupon  must  issue  a  citation,  directed  to  such  person  or  persons, 
ordering  the  production  of  the  will  or  testamentary  instrument  or  [that  such  person 
or  persons]  show  cause  why  it  should  not  be  produced. 
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On  the  return  of  the  citation,  the  court  may  orcfer  the  suspected  person  pr  per- 
sons to  appear  before  it  and  be  examined  on  o^;th  upon  the  matter  of  t^  petition. 

If  any  person  cited  fails  to  appear  and  submit  to  examination  or  refijses.tp, answer 
s\ic^i  questions  as  are  lawfully  propounded  to  him,  or  to  obey  any  lawful, order  of 
the  court,  he  may  be  committed  to  jail  as  for  a  contempt  of  court  ujatili  he  submits 
to  its  order. 

The  court  may  award  costs  as  ia  a  special  proceeding,  to  be  paid  by  either  party. 

Added  by  L.  1910,  c.  358  (in  effect  May  24,  1910). 

The  object  and  administration  of  this  section  is  exhaustively  analyzed  in 
Matter  of  Work,  76  Misc.  403,  holding,  first,  that  this  section  simply  en- 
larges the  Surrogate's  existing  power,  and  second,  that  such  a  proceeding 
must  be  taken  6e/ore  the  entry  of  the  probate  decree,  or  afier  the  decree  is 
vacated,  since  while  the  decree  stands  its  conclusiveness  under  the  Code  is 
a  bar.   The  section,  as  reivised  in  the  act  of  1914  is: 

§  2607.     Petition  to  compel  production  of  mil. 

Whenever  it  shall  appear,  by  petition  of  any  person  claiming  to  be  interested  in 
the  estate  of  a  decedent,  that  there  is  reasonable  ground  ^o  believe  that  any  person 
.  has  destroyed,  reta.ined,  concealed,  or  is  conspiring  with  others  to  destroy,  retain, 
or  concesal  a  will  or  testapaentary  instrument  of  a  decedent,  or  has  any  knowledge 
as  to  such  facts,  the  court  must  make  an  order  requiring  ^hg  respondent  to  attend 
and  be  examined  in  the  premises,  and  may  in  such  order  or  otherwise  in  the  pro- 
c6feding  require  the  production  of  any  will  or  testamentary  instrument.  Service 
thereof  must  be  made  by  deUvery  of  a  certified  copy  thereof  to  the  person  or  persons 
named  therein  and  the  payment  or  tender  to  each  of  the  sum  required  by  law  to 
be  paid  or  tendered  to  a  witness  who  is  subpcenaed  to  attend  a  trial  in  surrogate's 
court. 

Former  §  2621a  of  this  Code,  rewritten.    From  L.  1910',  c.  358. 

§  337.  Substituting  copy  of  wills  proved  in  British  courts. — Where, 
however,  the  will  is  that  of  a  non-resident  citizen  dying  in  the-  British  Em- 
pire,, and  cannot  be  produced,  it  may  under  certain  restrictions,  be  sub- 
stituted, for  probate  purposes,  by  a  copy  certified  pursuant  to. the  pro- 
visions of  chapi  731  of  the  Laws  of  1894,  which  is  now  §  2608  of  the  Code, 
and  is  as  follows: 

§  2608.     Probate  o/  wills  of  citizens  of  the  United  States  danfidUd  in  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

'  The  last  will  and  testament  of  any  person  being  a  citizen  of  the  United  States,  or, 
if  female,  whose  father  or  husband  previously  shall  have  declared  his  intention  to 
become  such  citiz^,  who  shall  have  died,  or  hereafter  shall  di§,  while  domiciled,  or 
resident  within  the  United  Kingdom  of  Great  Britain  and  Ijreland,  or  any  of  its 
dependencies,  which  shall  affect  property  within  this  state  and  whiph  shall  have 
been  duly  proven  within  such  foreign  jimsdiction,  and  there  admitted  to  probate, 
shall  be  admitted  to  probate  in  any  county  of  this  state  wherein  shall  be  any  prop- 
erty affected  thereby,  upon  filing  in  the  office  of  the  surrogate;  of  such  county,  and 
there  recording,  a  copy  of  such  last  will  and  testament,  certified  ugd^r  the  I^lnd.and 
seal  of  a  consul-general  of  the  United  States  resident  within  such  foreign  jurisdic- , 
tioh,  together  w;ith  the  proofs  of  the  said  last  will  and.  testament,  made  and  accepted 
within  such  foreign  jurisdiction,  certified  in  like  manner.  Letters  testamentary  on 
sucli  last  will  and  testament  shall  be  issued  to  the  persons  named  therein  to  be  the 
executors  and  trustees,  or  either  thereof,  or  to  those  of  them  who,  prior  to  the 
is^uap^e.of.suqhjel^terp,  by  formal  renunciation,  duly  acknowledged  pr  proven,  and 
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duly  certified,  shall  hot  have  renounced  the  trust  therein'  devolved  upon  them; 
provided,  that  before  any  'sUch  will  shdll  be  admitted  to  probate  in  any  county  of 
this  state,  the  same  proceedings  shall  be  had  in  the  surrogate's  court  6f  the  proper 
county  as  are  required  by  law  Upon  the  proof  of  the  last  will  and  testament  of  a 
, 'resideiit  of  this  state  who  shallhave  died  therein;  except  that  there  need  be 'cited 
upon  such  probate  proceedings  pnly  the  beneficiaries  named  in  such  will. 
Former  §  2705  of  this  Code.    From  L.  1894,  c.  731,  §  1;  L.  1909,  c.  65. 

Where  such  will  is  not  in  the  custody  of  a  court  having  jurisdiction,  the 
production  of  the  original  cannot  be  dispensed  with.  So  held,  where  it 
was  shown  to  be  held  by  a  foreign  notary.  Diez's  Will,  56  Barb.  591.  But 
if  the  original  be  produced  before  a  commissioner,  duly  appointed  to  take 
the  testimony,  it  islield  to. be  equivalent  to  production  before  the  court 
appointing  him.  'jRussellv.  Hartt-,  87  N.  Y.  18;  Matter  of  Delaplaine,  45 
Hun,  225;  Matter  of  Camer&n,  47  App.  Div.  120,  125,  aff'd  166  N.  Y.  610; 
Spratt  V.  Syms,  104  App.  Div.  232. 

Again,  ^  will  may  have  been  made  here,  by  a  resicient,  and  befqre  New 
York-  witnesses,  and  yet  may  have  been  filed  and  probated  in  a  foreign 
court.  ,  If  in  such  case  its  production  is  impossible,  and  it  develops  that 
the  Surrogate  could  not  secure  the  evidence  of  the  witnesses  because  un- 
able to  coinpel  their  attendance  before  a  fbreigh  cbmmissionfer  in  the  place 
where  the  will  is,  then,  semble,  the  Surrogate  is  ,pp>yerless  and  an  action 
under  §  186i,  discussed,  in ,  chap. :  IX,  would  afford  the  only  remedy. 
Matter  of  Law,  80  App.  Div.  73.  A  lost  or  destroyed  will,  also,  may 
be  proved  in  a  proper  case.  See  discussion  below  under  §  2613,  Code 
Civ.  Proc.  A  case  of  hardship  is  that  of  Matter,  af.  Weston,  60  Misc.  275. 
The  opinion  of  Beckett;,  Surri,  shows  the  difficulties  presented:  "He  (the 
proponent)  is,  however,  unable  to  produce  or  secure  the  production, of  the 
paper  propounded,  as  the  will  as  .distinguished  from  the  codicil ,  in  order  to 
prove  it  in  the, customary  way. inropen  court,  and  hp  cannot  prove  it  by 
commission  because,  the.  subscribing  witnesses  reside  one  in  this  State' and 
the  other  in  thsiStatei  of  New  Jersey,' and  the  paper; itself  is  deposited, in 
a  court  in  the  District  of  Columbia,  by  which  it  has  been  admitted  to  pror- 
bate,  Matter  of  Cameron,  47  App.  Div.  120,  aff'd  166  N,  Y.  610;  Matter 
of  Law,  80  App.  Div.  73,  75,  76,  aff'd  175  !N.  Y.  471.  Nor  can  he  prove 
it  by.  an  exemplified  copy  of  the  proceedings  of  the  court  which; ladimitted 
it  to  probate)  as  it  is  incompetent  and  inadmissible  as  evidence  for  'the 
purpose.  Code  Civ;  Pro.,  former  §§  2618,  2619,  2620;  Matter  of  Delaplaine, 
4:6  Him,  225.  It  is  proposed  to  probate  or  establish  the  Wjill  by  proving  the 
codicil  which  refers  tQ,,itf  ,  This  can^oli'be.cJPJi?!,  withput,  showing  that  the 
statutory  requisites  as  to  the,  execution  of  a  will  have  been  complied  with, 
aind  this  the  petitioner  is  in  no  position  to  do  in  this  case.  Matter  of  An- 
drews, 43  App.  Div.  401;  Matter  of  Conway,  124  N.  Y.  464;  Matter  of  O'Neil, 
91  id.  523;  Cookv.  White,  43  Aj)?.'  Div.  393,  Sfi'd  167  N.  Y.  588;  Matter 
of  Carll,  S8  Misq.  Rep.  474,  475;  Matter  of  Emmons,^  110  App.  Dliv,  701. 
la^iBrom^v,.  Clark,  77  ,N.  Y.  369;  Matter  of  Campbell,  id.  84,  and  Cook  v. 
White,  supra,  where  it  was  held  that  a  legally  executed  codicil  revived  or 
effected  a  ratificatibn  or  establishment  of  the  will,  there  was  proof  of  com- 
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pliance  with  the  statutory  requirements  as  to  the  will  itself,  The  codicil 
cannot  be  admitted  to  probate  as  a  separate  and  indepentieiit  testamen- 
tary paper.  It  displaces  one  of  three  persons  named  as  executors,  in  ithe 
propounded  paper,  and  appoints  another  as  an  executor  thereof  in  his 
stead,  and  makes  no  disposition  of  property  whatever.  From  the;  nature 
of  this  change  it  is  obvious  that  the  operation  and  efficacy,  of  the  codicil 
are  necessarily  dependent  upon  the  establishment  or  proof  of  the  paper 
to  which  it  relates  as  an  effective  testamentary  instrument.  Mdtter  of 
Emmons,  110  App.  Div.  704,  705.  Petition  dismissed.  As  a  conseciuence, 
the  motions  for  commission  and  temporary  administrator  must  be  denied." 
The  object  in  directing  the  filing  of  the  will  is  obvious.  Moreover,  in 
contested  cases,  the  contestant  is  entitled  to  inspect,  under  proper  safe- 
guard, the  instrument  propounded.  In"  New  York  county  Rule  IV  re- 
quires as  follows:  . 

Rule  IV.r-PROBATB;  Will  and  Copy  to  Be  Filed 

The  will,  if  not  lost  or  destroyed,  shall  be  filed  with  the  petition  for  probate 
unless,  upon  good  cause  shown  by  affidavit,  the  surrogate  dispenses  therewith,  in 
which  case  the  will  must  be  filed  at  least  two  days  before  the  return  day  of  the 
citation. 

The  rest  of  the  rule  prescidbes  thkt  a  verified  copy  of  the  original  be  filed 
with  it.  It  is  verified  by  the  joint  affidavit  of  two  persons  to  the  effect 
that  they  have  each 

carefully  compared  the  foregoing  paper  with  the  original  thereof,  dated  the 
,  about  to  be  filed  for  probate,  and  tjhat  the  same  ia  in  all  respects  a 
true  and  correct  copy  of  said  instrument,  and  of  the  whole  thereof. 

The  blank  is  furnished  by  the  probate  clerk.  ,., 

§  338.  Duplicate  wills. — Where  a  will  ;is  executed  in  duplicates  or  tripli- 
cate the  Surrogate  may  direct  the  fifing  of  two  or  more, of  the, copies  or 
"examples."  The  object  is  to  determine  (o)  that  they  are  in  fact  duplicatesj 
(&)i.that  they  are  five  instrimients,  since  by  the  allieration  or  revocation 
of  either  the  testamentary  finality  of  either  or  hpthmay  bp  affected  or  dsr 
stroyed.  But  if  they  are  duplicates,  it  is  idle  to  prove  hoth  or  to  admit 
both  to  probate.  Roche  v.  Nason,  185  N.  ;Y. ,  128,  135,  citing  Qrq^smfln  v. 
Crossrmn,Q5  N.  Y.  145,  150.  And  see  .scholarly  opinion  in.  Matter  of  ^cho- 
field,' 72  Misc.  281 — ^where  idupUcate  produced  -was  from  , the, safe  ;of  the 
draftsman,  while  the  other  that  had  been  in  testator's  custody  eould  not 
be  found — Held,  revoked.  And  see  abpve,  §  3,18,  re ; dupficate  "exam- 
ples."   .  ,  ,        ,  ,' 

,  §  339:  Photographing  and  testing  will. — Contestants  may  desire  to 
have  the  will  photographed,  particularly  in  cases  where  the  signature, is 
disputed,  and  claimed  to  have  been  forged.  The  Surrogate  has  power,  to 
allow  this  to  be  done  (MoMer  of  Monroe,  4  Connoly,  496,  Ransom,  Surr.), 
or  even  ,t(>  have  chemical  tests  made  of  the  ink.  ,  Ibid,;  Matter  of  Wait,.  16 
N.  Y.  St.,  Rep.  292,  where  test  was  made  in  courjt,  Application  should  be 
made  in  compfiance  with  the  practice,  prescribed  in  §§  803-809  pf  the.Qode- 
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Matter  of  Woodward,  28  Misc.  602.  Biit  in  Matter  of  Garfland,  60  Misc. 
33,  Beckett,  Surr.,  refused  to  permit  it  on  the  original  probate,  in  the  face 
of  future  litigation  in  which  it  was  of  hifeh  importance  that  "the  very 
papei-  itself,  uncha'ngfed,  in  its  exact  OTigihal  form  and  character"  should 
be  available. 

§  339a.  Who  may  propound  the  will? — The  new  act  pr6vides: 

§  2609.     Who  may  ^opound  wHi;  contents  of  petition  (in  part). 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  leigatee,  testamentaiy 
trustee  or  guardian; 

A  creditor  of  the  decedent,  or  any  other  pierson  interested  in  the  estate; 

Any  party  to  an  action  brough'tj  or  about  to  be  brought,  in  which  action  fthe 
decedent,  if  living,  would  be  a  proper  party.  _  ,     , 

Former  §  2614  of  this  Code,  modified.    From  L.  1837,  c.  400,  §  4;  L.  1897,  c.  Vlf. 

See  for  balance  of  section,  §  345  below. 

But,  pnce  the  will  is  offered  for  probate,  the  proceeding  is  beyond  the 
control  of  the  proponent  {Hoyt  v.  Jackson,  2  Dem.  443,  456;  Greeley's  Will, 
15  Abb.  Pr.  N.  S.  393),  in  this  sense  that  it  becomes  then  the  proceeding, 
not^of  such  proponents  only,  but  of  all  persons  interested  in  the  estate 
under  the  will,  whose  right  it  is  that  the  instrument  shall  tieprpved,  and 
neither  the  proponent  nor  the  Surrogate  can  arbitrarily  ternunate  the, 
proceeding  so  as  to  deprive  any  party  thereto  of  his  right  to  support  the, 
probate,  for  the  proceeding  is  one  in  rem.  Matter  of  Lasak,  131  N.  Y.  624; 
Paxtoh  y.  Brogan,  12  N.  Y.  Supp.  563.  Seie  as  to  nature  of  proceedings  in 
rem.  Matter  of  Horfon,^.  Y.  Ct.  of  App.,  March  7, 1916,  opinion  of  Hiscock 
in,N.  Y.  L.  J.,  March  20,  1916.  After  the  petition  is  filed,  and  the  proper 
parties  are  cited,  the  Surrogate  has  jurisdiction  of  both  subject-ina;t'ter 
ahd'  parties.  If  the  proponent  decides  not  to  prove  the  will,  any  other 
party  lliay  become  the  actor  and  proceed  to  offer  witnesses  in  support  of 
the  will.    Matter  of  Lasak,  supra,  citing  Code  Civ.  Pfoc,  former  §  2617. 

If  all  the  parties  are  of  full  age  and  should  join  in  asking  that  the  pro- 
ceedings be  dismissed,  it  would  be  the  duty  of  the  Surrogate  to  dismiss  the 
proceieding.  But  sb  long  as  ahy  person  cited  is  before  the  Surrogate  in' 
support  of  the  will,  he  has  no  right,  upon  the  motion  of  any  other  patty, 
arbitrarily  to  arrest  ot  dismiss  the  proceeding.  It  is  a  proceeding  in  behalf 
of  all  the  parties  interested  to  ptove  the  will.  If  the  proponent  should  die, 
the  jurisdiction  would  not  be  divested  {Brick  v.  Brick,  66  N.  Y.  144),  nor 
would  the  proceeding  abate.  Lafferty  v.  Lafferty,  5  Redf.  326.  If  he  left 
successors  to  his  interest  they  would  have  to  be  brought  in  and  be  made 
parties  to  the  proeteeding  as  persons  interested  in  the  estate.  Matter' of 
Lasak,  131 N.  Y.  62i,&27 ;  Matter  of  Govefs,  5  Dem.  40;  VanAlen-v.  Hemns, 
5  Hun,  44. 

§  340.  Persons  interested. — What  is  meant  by  "persons  interested"  in 
an  estate  has  heretofore  been  discussed  ("Parties,"  ante).  And  the  Surro- 
gate has  power  to  determine  whether  the  petitioner  is  a  person  entitled  to 
propound  the  will  before  going  on  with  the  proceeding.    It  may  be  added 
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that  it  has  been  held  by  the  Court  of  Appeals  {Russell  v.  Hartt,  87  N.  Y. 
19,  21),  that  the  right  to  present  a  will  for  probate  may  be  by  a  person 
possessing  it  transferred  to  another  who  as  attorney  or  agent  may  act 
for  and  in  the  stead  of  the  party  interested.  In  the  case  cited,  one  Janet 
Russell  was  named  in  the  will  as  legatee,  as  devisee  and  as  executrix — thus 
possessing  a  threefold  right  to  ask  for  its  probate.  By  a  power  of  attorney 
duly  and  properly  executed,  reciting  the  circumstances  which  made  it 
necessary,  she  appointed  one  Hartt,  her  agent  and  attorney  in  her  name, 
place  and  stead,  to  present  the  will  or  duly  authenticated  copies  thereof  to 
the  proper  Surrogate  for  probate  and  to  have  the  same  duly  proven  as  a 
will  of  real  and  personal  estate,  and  to  ask  for  and  receive  letters  of  ad- 
ministration, and  take  possession  of  and  administer  upon  the  estate  of  the 
deceased.  Held  that  the  Sm-rogate  was  justified  in  acting  upOn  a  petition 
filed  by  Hartt,  and  had  full  jurisdiction  to  entertain  the  proceeding. 

If  the  person  interested  is  a  woman,  whether  married  or  single^  she  may 
petition  for  probate,  and  if  married  her  husband  need  not  join  in  the  peti- 
tion. 

Where  the  petition  for  probate  is  filed  by  a  creditor  of  the  testator,  it  has 
been  held  that  a  mere  allegation  that  the  petitioner  is  a  creditor  would  be 
sufiicient  unless  put  in  issue.  If  denied,  then  he  must  be  required  to  set 
forth  facts  showing  that  he  is  such  creditor.  Gove  v.  Harris,  4  Dem.  293, 
citing  Creamer  v.  Waller,  2  Dem.  351. 

§  341.  Will  must  be  "propounded. — It  is  the  duty  of  an  executor  to 
propound  his  testator's  will  (Schouler  on  Ex'rs  &  Adm'rs,  §  53;  Thorn  v. 
Sheil,  15  Abb.  N.  S.  81),  and  if  probate  be  refused  he  may  carry  the  matter 
to  the  Court  of  Appeals  (see  Appeals),  and  if  successful  is  entitled  to  his 
counsel  fees  and  disbursements  thus  incurred  {Matter  of  Blair,  28  Misc. 
611),  to  be  adjusted  upon  his  accounting,  s.  c,  modified  on  appeal,  49 
App.  Div.  417.  See  also  34  Misc.  444,  and  see  §  2746,  formerly  §  2558, 
Code  CiviProc,  as  amended  in  subd.  3,  in  1911,  which  destroys  the  effect 
of  Dodd  V.  Anderson,  197  N.  Y.  466.  And  any  party  finding  a  will,  in  which 
he  is  interested,  should  propound  it.  Matter  of  Griswold,  15  Abb.  299; 
Boynton  v.  Laddy,  20  N.  Y.  St.  Rep.  148.  But  the  executor  cannot  be 
compelled  to  take  an  active  part  in  the  probate.  If  he  files  the  will  and  the 
petition  for  probate,  he  may  decline  to  examine  witnesses  or  to  support 
the  will  in  case  of  contest.  He  cannot  cause  the  dismissal  of  the  proceed- 
ing except  all  parties  cited  are  of  full  age  and  consent.  Matter  of  Lasak, 
131  N.  Y.  624.  But  if  he  takes  such  a  negative  stand  any  other  party  in- 
terested may  undertake  the  burden  of  proving  the  will.  And  if  none  of 
the  parties  is  willing  so  to  do  it  is  the  duty  of  the  Surrogate  to  do  it  under 
§  2614.  Matter  of  Lasak,  1  Connoly,  486,  489.  The  executor  is  not  ex 
officio  beneficially  interested  under  a  will,  and  yet  he  cannot  be  permitted 
to  deprive  those  who  are  of  their  rights  by  blocking  the  proceedings.  If  he 
is  recalcitrant  any  other  party  may  become  an  actor.  Matter  of  Lasak,  supra, 
Coffin,  Surr.  In  Matter  of  Scott,  8  App.  Div.  369,  the  court,  however, 
says  that  where  an  executor  propounds  a  will  and  codicil,  he  is  thereupon 
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bound  to  ■procure  and  lay  before  the  Court  the  evidence  necessary  and  ap- 
propriate to  establish  it,  and  that  one  interested  in  the  probate  cannot  be 
penalized  by  terms  when  because  of  the  omission  of  the  executor  to  per- 
form this  "duty"  he  apphes  for  a  commission  or  other  means  of  eliciting 
the;  proof. 

Persons  discovering,  a  codicil  to  a  will  which  is  propounded  for  probate 
should,  if  interested,  thereunder,  ofEer  it  for  probate  in  the  proceeding 
pending  for  the  probate  of  the  original  will.  Carle  v.  Underhill,  3  Bradf. 
101.  If  several  persons  produce  independent  instruments  and  severally 
petition  for  their  probate  as  the  last  will  of  the  same  decedent,  the  pro- 
ceedings i  will  be  consohdated  in  one,  and  the  Surrogate  will  determine 
whether  they  are  in  harmony  with  one  another,  so  as,  when  taken  together, 
to  constitute  one  last  will,  or  whether  they  are  entirely  independent  so 
that  only, one  can  stand.  Van  Wert  v.  Benedict,  1  Bradfi  114,  119.  Such 
an  inquiry  must  establish  one  paper  as  the  last  will  and  the  others  either  as 
codicils  to.it,  or  as  invalid  by  being  revoked  or  otherwise.  Ibid.,  Opinion 
of  Bradford,  Surr.,  and  cases  cited  at  p.  119. 

,  §  342.  Preliminary  inquiries. — Before  filing  the  petition  it  is  well  to 
ascertain  with  accuracy  the  names  and  addresses  of  all  persons  interested, 
with  their  relationship — degree  of  kinship — to  the  decedent.  Section  2609 
requires  this  now  to  be  incorporated  in  the  petition.  The  delays  occasioned 
by  bringing  in,  subsequently,  necessary  parties,  who  might  readily  have 
been  ascertained  in  the  first  instance,  is  sufiicient  warrant  for  this  sugges- 
tion. The  drafting  of  a  family  tree  on  which  all  the  next  of  kin  and  all 
infants,  especially  issue  of  deceased  parents,  entitled  by  representation, 
are  shown,  will  be  found,  of  great  service  in  the  preliminary  steps  before 
the  probate  clerk  or  Surrogate  in  contested  cases. 


Joseph  Smith 

(father 

deceased) 


Amanda 
(mother 
living) 


Rjchard  Sophia 

(brother —    (31,  sister — 
deceased)       living) 

Mehitabel 

(25 

living) 


John  Smith 
(decedent) 

John  Mary  Clara 

(brother —  (26,  daughter,   (24,  daughter, 
deceased)     living)  living) 


—Jane 
(widow 
living) 


John 

(age  10 

living) 


Thomas 

(age  4 
"living) 


In  such  a  tree,  collateral  relatives  need  not  be  shown.    In  intestacy, 
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where  there  are  no  descendants  it  may  be  essential.  That  is,  if  Mary  and 
Clara,  children  of  John  Smith  are  dead,  then  note  names  of  brothers  and 
sisters  and  nephews  and  nieces. 

§  343.  Interference  with  the  assets  before  probate. — In  early  times 
in  England,  it  was  customary  for  those  standing  nearest  an  intestate,  and 
for  the  executors  or  beneficiaries  named  in  the  will  of  a  testator,  to  take 
immediate  charge  of  his  estate,  upon  his  death,  without,  in  the  first  instance 
resorting  to  the  courts  for  sanction.  The  result  was  that  a  creditor  could 
maintain  an  action  against  one  who  thus  assumed  to  administer;  and  no 
one  who  should  interfere  with  the  effects  could  be  held  responsible  as  an 
executor  or  administrator.  The  law  is  changed  in  this  regard.  The  Re- 
vised Statutes  take  away  the  remedy  which  creditors  had  against  thftse 
who,  without  such  authority,  interfere  with  the  afesets,  and  require^  thttt 
the  executor  or  administrator  duly  appointed  shall  pursue  a  remedy  for 
the  benefit  of  the  creditors  or  others  concerned.  It  is  provided  that  "no 
person  shall  be  liable  to  an  action  as  executor  of  his  own  wrong  for  having 
received,  taken  or  interfered  with  the  property  or  effects  of  a  deceased  per- 
son." Dec.  Est.  Law,  §  112  (2  R.  S.  449,  §  17);  Mills  v.  Mills,  23  St.  Rep. 
604.  This  does  not  mean  that  a  person  wrongfully  interfering  is  not  liable 
to  an  action;  but  only  that  he  is  not  so  liable  in  the  character  of  an  executor 
or  administrator.  Section  112  further  declares,  that  he  "  shall  be  responsible 
as  a  wrong-doer  in  the  proper  action,  to  the  executors  or  general  or  special 
administrators  of  such  deceased  person,  for  the  value  of  any  property  or 
effects  so  taken  or  received,  and  for  all  damages  caused  by  his  acts  to 
the  estate  of  the  deceased."  Hence,  if  persons  pretending  to  be  executors 
take  possession,  the  next  of  kin,  or  others  interested,  should  procure  an  ad- 
ministrator to  be  appointed,  or  letters  testamentary  to  be  issued;  and  the 
executor  or  administrator  so  appointed  may  recover  the  property.  Muir  v. 
Trustees,  etc.,  3  Barb.  Ch.  477;  Babcock  v.  Booth,  2  Hill,  181. 

Another  provision  declared,  that  "every  person  becoming  possessed  of 
property  of  a  testator  or  intestate,  without  being  thereto  duly  authorized 
as  executor  or  administrator,  or  without  authority  from  the  executor  or 
administrator,  is  liable  to  account  for  the  full  value  of  such  property  to 
every  person  entitled  thereto,  and  shall  not  be  a.llowed  to  retain  or  deduct 
therefrom  any  debt  due  to  him."  Code.  Civ.  Proc,  former  §  2706,  now 
repealed,  taken  from  2  R.  S.  81,  §  60.  See  Wever  v.  Marvin,  14  Barb.  376; 
Brown  v.  Brown,  1  Barb.  Ch.  189;  Matter  of  Flandrow,  28  Hun,  279;  Hum- 
bert v.  Wurster,  22  id.  405;  Quackenbush  v.  Quackevhush,  42  id.  329,  332; 
Matter  of  Fithian,  44  id.  457;  Matter  (^  Brintnall,  40  Misc.  67,  81  N.  Y. 
Supp.  250.  This  section  was  repealed  by  the  act  of  1914.  In  connection 
with  this  provision,  it  should  be  observed  that,  if  such  a  person  subse- 
quently took  out  letters,  the  acts  which  were  before  tortious  were  thereby 
legalized;  Priest  v.  Watkins,  2  Hill,  225;  Matter  of  Faulkner,  7  id.  181; 
Bellinger  v.  Ford,  21  Barb.  311;  only,  however,  in  case  they  would  have 
been  lawful  if  he  had  been  acting  under  the  authority  of  letters  at  the  time. 
His  responsibility  relates  back  to  the  date  of  his  testator's  death  or  to  his 
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own  first  act  of  unauthorized  interference.     Matter  of  Farrell,  1  Tuck, 
110. 

§  344.  Executor's  possession  of  assets  before  probate. — -The  right  of 
one  who  is  named  an  executor  to  take  possession  of  the  effects  of  his  testator, 
without  waiting  for  the  probate  of  the  will,  is  hmited.  It  is  a  general 
principle  that  an  executor  derives  his  title  from  the  will  itself,  and  not  from 
the  letters  testamentary  subsequently  issued  to  him.  The  latter  are  not 
the  foundation,  but  only  the  authenticated  evidence,  of  his  title.  Hartnett 
V.  Wanddl,  60  N.  Y.  349;  Van  Schaack  v.  Saunders,  32  Hun,  515;  Matter 
of  Greeley,  15  Abb.  Pr.  (N.  S.)  393.  Nevertheless,  although. a  technical 
title  to  the  effects  vests  in  him  at  the  moment  of  the  testator's  death,  he 
cannot  fully  exercise  his  right  of  possession  until  he  has  been  duly  recog- 
nized as  executor  by  the  proper  tribunal.  Matter  of  Avery,  45  Misc.  529, 
92  N.  Y.  Supp.  974.  The  statute  expressly  provides,  that  no  executor, 
although  named  in  the  will  as  such,  shall  have,  before  letters  testamentary 
are  granted,  power  to  dispose  of  any  part  of  the  estate,  except  to  pay  fu- 
neral charges,  nor  to  interfere  with  the  estate,  further  than  is  necessary 
for  its  preservation.  2  R.  S.  71,  §  16,  now  incorporated  in  Code  Civ.  Proc, 
§  2693.  The  acceptance  of  security  from  a  surviving  partner  upon  his 
purchase  of  the  assets  of  the  firm,  pursuant  to  a  provision  of  the  partnership 
agreement,  is  an  act  for  the  preservation  of  the  estate  within  the  power  of 
the  executors  of  the  deceased  partner  before  letters.  Hull  v.  Cartledge, 
18  App.  Div.  54;  45  N.  Y.  Supp.  450.  Where  any  important  interference 
with  the  assets  is  necessary  for  other  purposes  than  the  preservation  of 
the  estate,  before  projDate  can  be  had,  application  should  be  made  for  the 
appointment  of  a  temporary  administrator.  For  fuller  discussion  see 
Letters  Testamentary  below. 


CHAPTER  III 

PROBATE   PROCEDURE — UNCONTESTED   PROBATES 

§  345.  The  petition. — The  petition  is  the  first  step  in  proceedings  to 
prove  a  will.  The  distinction  between  proving  a  will  in  common  form 
and  in  solemn  form  is  practically  no  longer  observed  under  the  Code. 
Section  2609  provides  for  the  presentation  of  the  petition  and  is  quoted 
above  in  §  339a,  q.  v-  as  to  who  may  present  it.  The  requirements  as  to  the 
petition  are  as  follows : 

Such  petition  in  addition  to  the  general  allegations  contained  in  §  2521  of 
this  chapter  shall  describe ,  such  will,  and  any  other  will  of  the  same  testator  on 
file  in  the  surrogate's  office,  and  set  forth  the  names  and  post  office  addresses,  so 
far  as  they  can  be  obtained  with  due  diligence,  of  all  the  devisees,  legatees  and 
beneficiaries  named  in  said  wUl,  or  in  any  other  will  so  filed. 

The  petition  accordingly  is  to  be  made  in  conformity  with  §  2521,  ana- 
lyzed in  a  former  chapter.  That  is,  it  must  cover  all  necessary  jurisdic- 
tional facts,  ai^d  include  all  persons  entitled  to  be  cited,  so  as  to  leave 
out  none  upon  whom  the  decree  admitting  the  will  to  probate  ought  to  be 
binding.  The  practitioner's  duty  is  to  so  conduct  the  "probate  proceeding 
to  decree  as  to  insure  the  estate  ^.gainst  subseqiient  successful  attack  by 
persons  whom  he  should  have  foreclosed.  The  value  of  his  professional 
service  is  conditioned  in  the  premises  by  his  accomplishing  this  result. 

The  petition  should  substantially  set  forth  the  following  facts: 

Decedent's  name; 

Date  of  his  death; 

Place  of  his  death; 

That  he  left  a  will; 

Date  of  the  will; 

Same  as  to  codicils,  if  any; 

Execution  of  will,  and  names  of  witnesses; 

Residence  of  decedent  at  the  time  of  his  death; 

If  a  non-resident,  that  he  left  personal  property  within  the  State;  or 
that  he  left  such  property  which  since  his  death  has  come  within  the  State 
and  remains  unadiiiinistered;  or  that  he  died  seized  of  real  property  sit- 
uated intKe  county,  and  to  which  the  will  offered  relates;  or  which  is  sub- 
ject to  disposition  to  pay  decedent's  debts.  And  it  is  proper  to  add  that 
no  other  apphcation  fOr  probate  or  administration  has  been  made  to  any 
other  Surrogate  in  the  State,  whether  the  will  relates  to  real  or  personal 
property  or  both; 

Approximate  value  of  personal  property; 

Names  of  necessary  parties,  which  will  be,  in  case  the  will  relates  ex- 
§345  383 
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clusively  to  real  property,  the  husband  or  wife  and  all  the  heirs  of  testator 
or,  in  case  it  relates  exclusively  to  personalty  the  husband  or  wife  and  all 
the  next  of  kin.  If  it  relate  to  both  all  must  be  named.  It  is  requisite  to 
add  the  residence  of  one  so  named,  or  the, statement  that  it  is  unknown 
and  cannot  be  ascertained;  arid  all  particulars  exacted  by  §  2521,  e.  g. 

Names  and  addresses  of  all  the  devisees,  legatees  and  beneficiaries  named 
in  said  will,  or  in  any  other  will  on  file  in  the  Surroigate's  office. 

Unknown  persons  must  be  approxinaately  designated,  or  included,  in  a 

class; ^  '  '        :■',.'  .  '",.,',  /'        '        ',   I     '' 

..Whether  all  are  of  full  age,  a,nd  if  not  which  are  infants  and  whether 
over  or  under' fourteen  years  of  age;  and  facts  as  to  parents,  etq. 

The  character  in  which  petitioner  appears  should  be  made  clear,  whether 
as  executor  named,  or  as  pairty  interested,  and  facts  showing  prima  facie 
that  he  is  entitled  to  propound  the  will; 

Prayer  for  probate.       '    ,' 

§  345a.  Foreign,  du|)licate,  etc.,  wills. — Wills  in  foreign  languages  may 
be  offered  as  they  are,  preferably  with  translation,  which  the  Surrogate 
must  scrutinize  and  adopt  in  order  to  ascertain  its  meaning  and  the  bene- 
ficiaries,-,.CaMZj?eZd  V,  Sullivan,  85  N.  Y.  153.  ,  , 

The  translation  goes  into  the  decree,  and  is  a  part  therepf,  and  becomes 
unassailable  collaterally.    Jbid. , 

Duplica,te  wills  ought,  to  6,e  produced  in  both  "examples,"  or  the  ab- 
sence of  one  accounted  for;  since  if  it  was  the. example  in  testator's  custody, 
and  cannot  be  fouiid  tliere  is  a  presumption  of  destruction  animo  revocandi. 
Williams  on  Exrs.  158.  Either  of  two  duplicate  wills  may  be  proved  with- 
out the  other.  ■  Crossman  v.  Grossman,  95  N.  Y.  145.  .The  f^ct  that  the 
subscribing  witnesses  (did  not,  when  attesting  the  will,  read  or  compare 
the  dupUeates,  but  relied  on  the  testator's  statement  that  they  were  such, 
does  not  prevent  the  probate  of  the  will.  Roche  v.  Nason,  105  App.  .I)iv. 
256,  aff'd  185  N.  Y.  128.  In  that  case  (185  N.  Y.  128)  it  was  also  held  .that 
where  one  of  the  duplicates  was  received  in  evidence,  an  objection  by  the 
defendants  to  the  introduction  in  evidence  of  the  other  duplicate,  and  its 
withdrawal  by  the  plaintiff,  precluded  the  ,defendant  from  insisting  that 
the  proof  was  insufficient  to  establish  the  identity  of  the  two  instruments. 
Upon  a  petition  for  probate  of  a  will  executed  in  duplicate,  one  of  the  two 
originals;  being  sihown  to  have  been  destroyed  by  Ihe  maker,  animo  je- 
vQcandi,  and  there  being  no  proof  that'the  other  was  in  her  .possession  at 
any  time  after  its  execution,  though  it  did  not  a,ppear  but, that  it  was  stilj 
intact;  held,,  .that  a  decree  might  bei  entered .  denying  the  application, 
^sinari  y.  Sangs,  3  pem,.  385.  And  see  Biggs  y.  Angus,  id.  93.  The  npn- 
presentment  of  both  duplicates  is  not  a  ground. f or, reyplaiig  the  probate 
of  the  will, "where  both  are  subsequently  produced.  At  most  the  probate  was 
irregular.  Matter  of  Crossman,  3  Civ.  Proc.  Rep.  65,  aff'd,  30  Hun,  385, 
95N.  Y.  145. ,.     ,/ 

§  346,  Precedent  for  petition. — The  following  precedent  is  from  the  form 
in  use  in  New  York  county,  including  the  endorsement  for  clerk's  entries. 
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Surrogate's  Court, 
County  of  New  York. 

In  the  Matter  of  Proving  the 
Last  Will  and  Testament 
of 


Deceased, 
as  a  Will  of  Real  and  Per- 
sonal Property.  {Note.) 


Note.  If  it  relate 
exclusively  to  one 
class  of  property, 
adapt  the  averments 
to  correspond. 


The  petition  shall 
describe  any  other 
wills  of  the  same  testa- 
tor on  file  in  the  Surro- 
gate's office  of  New 
York  County.  §2609, 
Code. 

Note.  But  see 
§2515,  Code,  and  if 
non-resident,  make  ap- 
propriate allegations 
as  to  such  facts  and  as 
to  property  basis  of 
jurisdiction. 


If  any  person  or  his 
name,  residence  and 
post  office  address  be 
unknown,  the  petition 
must  substantially  set 
forth  the  facts  which 
show  what  efforts  have 
been  made  to  ascertain 
the  Same  and  a  general 
description  of  the  per- 
son, showing  his  con- 
nection with  the  de- 
cedent andi  his  interest 
in  the  matter.  §  2521, 
Code. 


When  all  parties  waive  citation 
all  papers  must  be  filed  two 
days  before  the  day  fixed  for 
the  hearing. 

(Rule  5,  N.  Y.  Co.) 


To  the  Surrogate's  Court  of  the  County  of  New  York: 

The  petition  of  residing  at  No. 

in  the  Borough  of  City  of  New  York, 

respectfully  states: 

That  your  petitioner  execut        named  in 

the  last  will  and  testament  of 
late  of  the  County  of  New  York,  deceased; 

That  said  last  will  and  testament,  herewith  presented  and 
hereby  offered  for  probate,  relates  to  both  real  and  personal 
property,  and  bears  date  the  day  of  , 

19    ,  and  is  signed  at  the  end  thereof  by  the  said  testa 
and  by  as  subscribing  witnesses. 

That  petitioner  does  not  know  of  any  codicil  to 

said  last  will  and  testament,  nor  is  there  any  to  the 

best  of  h        information  and  belief. 

That  the  said  deceased  was,  at  the  time  of  h  death,  a 
resident  of  the  County-  of  New  York  and  de- 

parted this  life  in  said  County,  on  the  day  of 

,  19     .    Note. 


That  the 


husband. 


aU  the  heirs,  and  all  the  next  of  kin  of 


widow, 

said  testa  ,  each  person  designated  in  the  will  herewith 
presented  and  hereby  offered  for  probate  as  executor,  testa- 
mentary trustee  or  guardian;  and  also  each  person  named  as 
executor,  testamentary  trustee,  guardian,  legatee,  devisee  or 
beneficiary  in  (said  wUl,  and  in)  any  other  will  of  the  same 
testator  filed  in  the  Surrogate's  office  and  their  residences  and 
post  office  addresses  are  hereinafter  mentioned  in  subdivisions 
a,  b,  c  and  d  hereof,  as  follows: 

a.  The  following  named  persons  who  are 

of  full  age  and  of  sound  mind: 


who  resides  at 


who  resides  at 


who  resides  at 


who  resides  at' 


who  resides  at 


who  resides  at 


of  deceased 


of  deceased 


of  deceased 


of  deceased 


of  deceased 


of  deceased 
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State  the  age  of  the 
infant  and  whether  or 
not  the  infant  has  a 
general  or  testament- 
ary guardian,  whether 
or  not  his  father,  or,  if 
he  be  dead,  his  mother, 
is  living,  giving  the 
name  and  post  office 
address  of  such  person, 
and  the  name  and  post 
office  address  of  the 
person  with  whom  such 
infant  resides.  Section 
2521. 


b.  The  following  named  persons  who  are 

infants  over  fourteen  years  of  age: 
a 
who  resides  at 


of  deceased 


State  the  age  of  the 
infant  and  whether  or 
not  the  infant  has  a 
general  or  testament- 
ary guardian,  whether 
or  not  his  father,  or,  if 
he  be  dead,  his  mother, 
is  living,  giving  the 
name  and  post  office 
address  of  such  person, 
and  the  name  and  post 
office  address  of  the 
person  with  whom  such' 
infant  resides.  Section 
2521. 

State  the  name  and 
post  office  address  Of 
the  committee,  if  any, 
and  the  name  and  post 
office  address  of  the 
person  or  institution 
hiving  the  care  or  cus- 
tody of  the  incompe- 
tent; also  the  facts 
regarding  his  iricom- 
peftency  and  the  name 
and  post  office  address 
of  a  relative  or  friend 
having  an  interest  in 
his  welfare.  Section 
2521. 


c.  The  following  named  persons  who  are 

infants  under  fourteen  years  of  age: 
a 
who  resides  at 


of  deceased 


d.  The  following  named  persons  who  are 

of  full  age  but  of  uiisound  mind: 
a 
who  resides  at 


of  deceased 


That  the  value  of  the  real  property  in  this  State  of  whi^ 
the  testator  died  seized  is  dollars  and  that  the 

value  of  the  personal  property  of  which  said  testator  died 
1  is  dollars. 

husband, 


That  said  testa       left  h        surviving  no 


widow. 


child  or 


children,  no  adopted  child  or  children,  no  issue  of  any  deQessed 
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Erase'   unnecessary 
allegations. 


child  or  children,  no  issue  of  any  deceased  adopted  child  or 
children,  no  father  or  mother,  no  brother  or  sister  of  the  half 
or  the  whole  blood,  no  issue  of  any  deceased  brother  or  sister, 
no  uncle,  no  aunt,  and  no  issue  of  any  deceased  uncle  or  aunt, 
except  those  hereinbefore  mentioned. 

That  no  petition  for  the  probate  of  the  will  herewith  presented 
and  hereby  offered  for  probate,  or  for  letters  of  administration 
on  said  estate,  has  been  heretofore  filed  in  this  or  any  other 
Surrogate's  Court  of  this  State  and  that  no  other  will  of  said 
testator  has  been  filed  in  the  Surrogates'  office  of  New  York 
County,  except  as  hereinbefore  mentioned  and  described. 

That  there  is  no  person  designated  in  the  will  herewith  pre- 
sented and  hereby  offered  for  probate  as  executor,  testamentary 
trustee  or  guardian,  except  as  hereinbefore  mentioned. 

That  there  is  no  person  named  as  executor,  testamentary 
trustee,  guardian,  devisee,  legatee  or  beneficiary  in  any  other 
will  of  the  same  testator  filed  in  the  Surrogates'  office  of  the 
County  of  New  York,  except  as  hereinbefore  mentioned. 

That  the  names  and  post  office  addresses  of  the  devisees, 
legatees  and  other  beneficiaries  named  in  the  will  herewith 
presented  and  hereby  offered  for  probate,  are  as  follows: 

1.  The  following  named  persons  have  been  hereinbefore 
mentioned: 


Name  of  Legatee, 
Devisee  or 
Beneficiary. 

Post  Office 
Address. 

Value  of  Legacy  or 
Devise. 

. 

2.  The  following  named,  persons  have  not  been  hereinbefore 
mentioned. 

Name  of  Legatee, 
Devisee  or 
Beneficiary. 

Post  Office 
Address. 

Value  of  Legacy  or 
Devise. 

If  an  executor,  or 
trustee,  is  required  by 
the  will  to  hold,  man- 
age, or  invest,  property 
for  the  benefit  of  an- 
other, he  must  execute 
a  bond.  Code  Section 
2639. 


That  there  are  no  persons  interested  in  this  proceeding  other 
than  those  hereinbefore  mentioned. 

Wherefore  your  petitioner  prays 

That  a  citation  to  show  cause  issue  herein  to  the  persons 
hereinbefore  named,  described,  and  included  in  subdivisions  a, 
b,  c  and  d  hereof,  citing  them  to  show  cause  why  the  last  will 
and  testament  herewith  presented  and  hereby  offered  for  pro- 
bate should  not  be  admitted  to  probate; 

That  an  orde^  be  granted  directing  the  service  of  the  citation 
personally  without  the  State  or  by  publication  upon  the  persons 
hereinbefore  named,  described  and  included  in  subdiviaofls  a, 
b,  0  and  d  hereof  who  are  not  residents  of  the  State  of  New  York, 
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and  also  upon  the  persons  hereinbefore  described  and  included 
in  those  subdivisions  who  and  whose  names  or  residences  and 
post  office  addresses  are  unknown  and  cannot  be  ascertained; 
and 

That  the  last  will  and  testament  herewith  presented  and 
hereby  offered  for  probate  may  be  admitted  to  probate  as  a 
will  of  real  and  personal  property  and  that  letters  testamept^ 
ary  may  be  issued  to  the  execut  who  may  qualify  there- 
under. 

Dated,  New  York,  ,  19    . 

Petitioner. 


County  and  State  of  New  York,  ss.  : 

the  petitioner  named  in  the  foregoing  peti- 
tion, being  duly  sworn,  depose  and  say  that 
h  ha  read  the  foregoing  petition 
subscribed  by  h  and  know  the  contents 
thereof;  and  that  the  same  is  true  to  h  own 
knowledge  except  as  to  the  matters  therein  stated  to  be  alleged 
on  information  and  belief,  and  that  as  to  those  matters 
h  believe  it  to  be  true. 
Sworn  to  this-  day 
of                              ,  191  \ 

Petitioner. 
N.  Y.  Co. 
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The  petition  must  be  in  writing  and  verified  (Code  Civ.  Proc,  §  2519) 
as  pleadings  are  verified.  Section  2520.  The  decision  in  Wright  v.  FUraing, 
19  Hun,  370,  in  1879,  where  the  General  Term  of  the  Second  Department 
held  it  not  to  be  strictly  necessary  "to  have  a  petition  in  writing  to  set  in 
motion  proceedings  to  prove  a  will,"  must  not  be  considered  as  controlling 
now  in  face  of  the  express  words  of  the  Code,  and  the  universally  accepted 
practice.  Section  2520  of  the  Code  provides  that  the  provisions  of  .§§  523- 
526,  q.  V.  (§  523,  when  pleading  must  be  verified;  §  524,  allegations  on 
knowledge,  and  on  information  and  belief;  §  525,  verification,  how  and  by 
whom  made;  §  526,  form  of  verification),  apply  to  the  verification  of  plead- 
ings in  Surrogates'  Courts  and  to  the  petition  or  other  papers  so  verified, 
"where  they  can  be  so  appliesd  in  substance,  without  regard  to  the  form  of 
the  proceeding."  ■  >; 

§  347.  To  what  Surrogate  petition  must  be  presented.^It  has  been 
noted  under  the  head  of  jurisdiction  that  "the  Surrogate's  Court  obtains 
jurisdiction  in  every  case,  by  the  existence  of  the  jurisdictional;  .facts 
prescribed  by  statute"  (Code  Civ.  Proc,  §2512),  but  exclusive  jurisdic- 
tion is  conferred  on  certain  Surrogates  of  the  probate  of  wills  under  certain 
circumstances.  ■  See  ante  (sub  Jurisdiction)  for  discussion. 

Section  2515  of  the  Code  provides : 

§  2616.    Exclusive  jurisdiction. 

The  surrogia,te's  court  of  each  county  has  jurisdiction,  exclusive  of  every  other 
surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant  letters  testamentary 
thereupon,  or  to  grant  letters  pf  administration,  as  the  case  requires,  in  either  of  the 
following  cases." 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident  of  that  coiinty, 
whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  state  died  within  that  county, 
leaving  personal  property  within  the  state,  or  leaving  personal  property  which  has, 
since  his  death,  come  into  the  state,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  state,  died  without  the  state, 
leaving  personal  property  within  that  county,  and  no  other;  or  leaving  personal 
property  which  has,  since  his  death,  come  into  that  county,  and  no  other,  and  re- 
mains unadministered.  '■ 
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4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resident  of  the  state, 
and  a  petition  for  probate  of  his  will,  or  for  a  grant  of  letters  of  administrktibh, 
under  subdivision  second  or  third  of  this  section,  has  not  been  filed  in  any  surro- 
gate's court;  but  real  property  of  the  decedent,  to  which  the  will  relates,  or  which 
is  subject  to  disposition  under  title  fourth  of  this  chapter,  is  situated  within'  ttiat 
county,  and  no  other.    Fomjer  §  2476,  Code  Ciy.  Proc. 

§  348.  Conflict  of  jurisdiclion. — Section  2516,  quoted  under  Jurisdic*- 
TiON,  declares  that  where  a  petition  for  probate  or  for  letters  of  adminis- 
tration is  once  filed  with  either  of  two  or  more  Surrogates'  Courts  having 
concurrent  jurisdiction,  the  jurisdiction  of  the  one  with  whom  such  peti- 
tion is  filed,  becomes  exclusive. 

It  seems,  however,  that  the  jurisdiction  of  the  other  Surrogate  in  such 
a  case  is  merely  dormant  and  may  be  asserted  if  the  jurisdiction  of  the  one 
so  acquiring  exclusive  control  terminates  for  any  cause.  So,  when  two 
petitions  Were  filed,  one  with  the  Surrogate  of  Wayne  County  for  letters  of 
administration,  and  the  other,  a  day  later  with  the  Surrogate  of  Munroe 
County  for  probate  of  the  will,  it  is  manifest  that  under  §•  2516^  foritaerly 
2477,  the  jurisdiction  of  the  Surrogate  of  Wayne  County  was  exclusive. 
But  when  he  denied  the  application  before  him,  it  was  held  the  other 
Surrogate  had  thereupon  jurisdiction  to  proceed  with  the  probate  of  the 
will.  Matter  of  G&ald,  9  N.  Y.  Supp.  603,  aff 'd  131  N.  Y,  630.  See  Matter 
of  Golden,  40  Misc.  544,  where  there  were  two  wills.  The  one,  holographic, 
described  testator  as  of  Saratoga.  There  was  proof  he  was  intending  to 
remove  there  to  spend  the  rest  of  his  life.  The  other,  drawn  by  his  attor- 
ney, recited  his  residence  as  at  Troy,  where  he  had  lived  40  years. 

§  349.  Conflict  with  foreign  court.— In  Matter  of  Sands,  62  Misc.  146, 
Beckett,  Surr.,  wrote  an  instructive  opinion  in  view  of  the  objection 
that  probate  had  been  had  in  Missouri,  and  that  it  was  a  bar  to  the  pro- 
ceeding here.  Upon  its  developing  that  the  parties  were  different  and  that 
the  decree  of  the  forieiign  probate  court  was  not  conclusive  in  Missouri 
itself,  he  rejected  the  record  of  its  proceedings  and  overruled  the  objection 
in  bar.  So,  in  Matter  of  H&rton  (Ct.  of  App.),  N.  Y.  L.  J.,  March  20,  1916, 
to  same  effect.    See  opinion  of  Hiscock,  J.,  who  says:  '  ' 

"The  Probate  Court  of  Ohio  was  a  court  of  limited  jurisdiction,  -and 
unless  it  appears  that  it  had  jurisdiction  to  admit  said  will  to  probate  its 
proceedings  are  void  as  claimed,  and  derive  no  benefit  from  the  'full  faith 
and  credit'  provision  of  the  constitution.  Assuming  at  this  point  of  the 
discussion  that  the  testator  was  such  a  resident  of  Ohio  at  the  time  of  his 
death  as  to  furnish  the  Probate  Court  of  that  State  with  that  element  of 
jurisdiction,  the  question  is  presented  whether  a  proceeding  to  probate  a 
will  is  one  which  requires  service  of  process  upon  all  parties  interested,  even 
though  non-residents,  or  is  one  in  the  nature  of  a  proceeding  in  rem  where 
such  service  may  be  dispensed  with. 

"We  regard  it  as  well  established  that  the  latter  is  the  case,  and  that  if 
the, Probate  Court  otheryvrise  has  jurisdiction  it  may  make  a  d^qree  admit- 
ting a  will  to  probate  which  is  binding  upon  non-residents,  even  though 
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notice  has  been  dispensed  with  on  the  original  probate,  and  such  probate 
becomes  conclusive  in  the  absence  of  contest  within  a  given  period  as  pro- 
vided by  the  laws  of  Ohio  now  before  us.  Vanderpoel  v.  Van  Valkenburgh, 
6  N.  Y.  190,  198;  Matter  of  Law,  56  App.  Div.  454,  458;  Matter  of  Goldr 
sticker,  192  N.  Y.  35,  39;  Woodruff  v.  Taylor,  20  Vt.  65,  73;  Crippen  v. 
Dexter,  13  Gray,  Mass.  330;  Bonnemort  v.  Gill,  167  Mass.  338,  340;  Robertr 
son  V.  Pickrell,  109  U.  S.  608;  Overby  v.  Gordon,  177  U.  S.  214;  Tilt  v.Kelsey, 
207  U.  S.  43;  Christianson  v.  King  Co.,  239  U.  S.  356 

"In  addition  to  the  general  rules  of  law  established  by  the  authorities 
as  applicable  to  this  subject,  the  State  of  New  York  has  elected  to  give 
effect  by  statutory  enactment  to  a  decree  of  another  State  admitting  a  will 
of  personal  property  to  probate  (Code  of  Civ.  Proc,  §§  2629  et  seq.). 

"It  would  therefore  appear  that  if  the  Ohio  Probate  Court  had  jurisdic- 
tion otherwise  to  make  its  decree  and  no  proceeding  for  a  contest  has  been 
instituted  as  provided,  the  will  so  admitted  to  probate  is  effective  tq  re- 
voke the  earlier  New  York  will  as  a  will  of  personal  property,  even  though 
respondents  had  no  notice  of  the  probate  proceedings.  It  not.  appearing 
that  the  decedent  left  any  real  estate  in  New  York,  we  do  not  pass  on  the 
question  whether  said  Ohio  decree  and  will  would  effect  a  revocation  of  the 
New  York  will  as  a  will  of  real  estate." 

§  350.  Jurisdiction  of  wills  of  non-residents. — The  jurisdiction  given 
over  wills  of  non-residents  by  §  2515,  subds.  2,  3  and  4,  and  conditioned  (1) 
either  by  the  non-resident's  death  within  the  Surrogate's  County  leaving 
property  in  the  State  or  which  comes  into  the  State  subsequently;  or  (2)  by 
the  non-resident's  leaving  personal  or  real  property  in  that,  county  and  in  no 
other  in  case  he  died  out  of  the  State,  is  preconditioned  by  the  provisions 
of  former  §  2611  of  the  Code,  now  §  23,  Dec.  Est.  Law,  and  of  former  chap. 
731  of  the  Laws  of  1894,  which  is  now  §  2608  of  the  Code,  quoted  in  §  337 
ante,  which  prescribe  what  wills  of  non-residents  can  be  proved  in  this  State. 

§  351.  Waiver  of  citation. — Former  §  2528  of  the  Code  was  amended  in 
1896  (by  chap.  570,  Laws  of  1896,  which  took  effect  September  1,  1896), 
so  as  to  provide  explicitly  for  the  waiver  of  issuance  and  service  of  citation. 
The  amendment  provided:  "The  issuance  and  service  of  aicit^tion  may  be 
waived  by  a  party  in  any  proceeding  by  an  instrument  in  writing  acknowl- 
edged and  approved  as  a  deed  entitled  to  be  recorded;  pr  by  personal 
appearance,  or  by  his  attorney  with  written  authorization, executed  and 
acknowledged  as  a  deed,  and  filed  in  the  office  of  a  Surrogate."  In  1911 
it  was  amended  by  inserting  after  "may  be  waived"  the  words  "either 
before  or  after  the  filing  of  the  petition  in  such  .proceeding."  Section  2511 
now  covers  the  matter  and  has  been  fully  discussed,  ante. 

This  amendment  amounted  practically  only  to  a  declaration  of  a  rule 
already  existing  and  practiced  in  the  Surrogates'  Courts.  It  must  be 
borne  in  mind  that  the  section  refers  to  jurisdiction  of  persons  and  the 
amendment  is  preceded  by  provisions  for  the  prosecuting  or  defending  of 
special  proceedings  in  Surrogates'  Courts  by  a  party  of  full  age,  unless  he 
has  been  judicially  declared  to  be  incompetent  to  manage  his  affairs;  and 
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while  the  language  of  the  amendment  is  very  broad,  "may  be  waived  by 
a  party  in  any  proceeding,"  it  is  believed  that  the  intention  of  the  Legis-' 
lature  was  that  such  waiver  should  be  limited  to  persons  of  full  age,  and 
does  not  extend  to  give  infants  or  incompetent  persons  the  power  to  exe- 
cute such  waivers.  In  Matter  of  Petersen,  51  Misc.  367,  the  Surrogate 
recognized  the  right  of  a  foreign  consul  to  represent  subjects  of  the  power 
he  represented  in  this  State,  under  prdof  of  the  treaty  with  that  power 
(Denmark)  which  contained  a  "most  favored  nation"  clause,  and  of  the 
treaty  with  the  Argentine  Republic  which  contained  adequate  provision 
for  consular  f^resehtatiouj  But  this  power  was  limited  to  adult  foreigners. 
As  to  infants  "the  only  way  in  which  a  Surrogate's  Court  can  obtain 
jurisdiction  ...  is  by  the  issuance  and  service  of  a  citation." 

The  decision  of  the  Surrogate  of  Otsego  County  (Matter  of  Gregory,  13 
Misc.  363),  that  waiver  of  service  cannot  be  accepted  in  lieu  of  "issiiance 
and  service"  of  citation  is  not  inconsistent  with  the  practice.  Where  there 
are  infants,  issuance  and  service  cannot  be  dispensed  with  nor  the  time 
shortened.  But  where  all  parties  are  of  age  and  consent,  the  issuance 
and  service  of  citation  is  in  ordinary  pradtice  deemed  unnecessary  if  formal 
waivers  properly  acknowledged,  covering  both  issuance  and  service  of  the 
citation,  are  filed.  The  new  §  2511  permits  waiver  "of  the  issue  or  serwce, 
or  both."  Citation  may  have  issued,  and  service  be  waived  by  a  particular 
respondent. 

It  is  only  necessary  to  add  here  that  in  addition  to  dispensing  with  the 
issuance  and  service  of  citation  by  waivers,  where  all  the  parties  are  of 
full  age  and  competent,  it  can  also  be  dispensed  with  when  the  petition 
sets  forth  and  the  Surrogate  is  satisfied  that  the  decedent  left  no  othra- 
heir,  next  of  kin,  or  person  interested  except  the  petitioner  only.  Bailey  v. 
Stewart,  2  Redf.  212,  222.  The  object  of  the  citation  is  to  give  notice  to  a,ll 
parties  interested.  If  the  Surrogate  is  satisfied  there  are  none  besides  the 
petitioner,  he  may  dispense  with  what  would  be  a  useless  form.  This 
seems  to  have  been  the  procedure  upon  the  probate  of  the  will  of  Alexander 
T.  Stewart.  See  Bailey  v.  Stewart,  2  Redf.  212,  221.  The  widow  filed  a 
petition  that  the  "widow,  only  heirs  "and  next  of  kin  of  said  deceased" 
was  the  petitioner,  and  that  the  deceased  left  him  surviving  neither  father, 
mother,  brother,  nor  sister,  nor  descendants  of  any  or  either  of  them,  nor 
any  descendants  of  his,  nor  any  relation  nor  next  of  kin  of  said  deceased. 

This  was  held  to  be  "satisfactory  evidence"  to  warrant  the  Surrogate 
in  omitting  to  issue  citations  to  "persons  thus  clearly  proved  not  to  exist," 
Same  affirmed  sub  nomine,  Bailey  v.  Hilton,  14  Hun,  31  It  is  believed, 
however,  that  there  were  subsequent  contests  by  "unknown"  heirs,  who 
might  have  been  foreclosed  if  duly  cited  at  the  outset. 

It  has  occasionally  been  claimed  by  practitioners  that  it  is  unnecessary 
to  cite  the  next  of  kin  of  a  decedent  leaving  personal  estate  alleged  not  to 
exceM  $2,000  in  value,  where  the  widow  or  husband  of  the  decedent  is 
the  petitioner  for  probate  in  case  there  are  no  legacies  bequeathed  by  the 
wMl,  on  the  ground  that  in  such  cases  the  widow  or  husband  would  take 
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the  whole  estate  under  the  Statute  of  Distributions.    8  R.  S.  2565,  2567, 
part  II,  chap.  VI,  art.  Ill,  title  3,  §  75,  subd.  3.    Dec.  Est.  Law,  §  98. 

But  it  would  seem  to  be  safer  that  citations  should  issue  or  be  waived 
nevertheless  in  order  that  those  cited  may  have  opportunity  to  prove  if 
possible  that  there  is  more  than  $2,000  in  the  estate,  in  which  case  they 
might  be  "persons  interested."  Such  is  the  custom  in  the  New  York  Surro- 
gate's Court. 

§352.  Persons  entitled  to  citation. — Section  2610,  formerly  2615  of 
the  Code,  which  provides  what  persons  are  to  be  cited  upon  a  petition 
presented  for  the  .probate  of  a  will,  has  been  frequently  amended  (in  1892, 
1893,  1894,  1905,  and  1911),  and  in  examining  into  the  regularity  of  pro- 
bate proceedings  with  a  view  to  ascertaining  whether  or  not  they  are  con- 
clusive against  a  given  person,  the  practitioner  will  do  well  to  refer  to  the 
language  of  the  statute  as  it  may  have  been  in  force.ai  the  time  of  the  probate. 
The  language  now  is  as  follows: 

§  2610.     Who  to  he  cited  thereupon;  contents  of  citation. 

The  following  persons  must  be  cited  upon  a  petition,  presented  as  prescribed  in 
the  last  section; 

If  the  will  relates  exclusively  to  real  property,  the  husband  or  wife,  if  any,  and  all 
the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  property,  the  husband  or  wife,  if  any, 
and  all  the  next  of  kin  of  the  testator. 

If  the  will  relates  to  both  real  and  personal  property,  the  husband  or  wife,  if  any, 
and  aU  the  heirs,  and  all  the  next  of  kin  of  the  testator. 

In  every  case,  each  person  designated  in  the  will  as  executor,  testamentary 
trustee  or  guardian,  and  each  person  named  as  executor,  testamentary  trustee  or 
guardian,  or  beneficiary  in  any  other  will  of  the  same  testator  filed  in  the  surro- 
gate's office. 

In  addition  to  the  general  contents  contained  in  sections  2523  and  2524  of  this 
chapter,  the  citation  must  also  set  forth  the  name  of  the  person  by  whom  the  will 
is  propounded;  whether  the  wiU  relates  exclusively  to  real  property,  or  to  personal 
property,  or  to  both;  and  if  the  wiU  is  nuncupative,  that  fact. 

Former  §§  2615,  2616  of  this  Code,  consolidated  and  modified.    Prom  2  R.  S. 
(Part  2,  c.  6,  tit.  2),  §  37;  L.  1837,  c.460,  §§5,  7;  L.  1891,  c.  174;  L.  1892,  c.  627; 
-  L.  1894,  c.  118;  L.  1905,  c.  438;  L.  1911,  o.  433. 

The  word  all  where  used  in  the  subdivision  is  inclusive — alien  heirs  must 
be  cited  as  well  as  those  resident  here.  Kilfoy  v.  Powers,  3  Dem.  198.  So, 
in  Matter  of  Healy,  27  Misc.  354,  it  was  held  to  include  issue  of  deceased 
uncles  and  aunts,  who  by  virtue  of  subd.  12  of  former  §  2732  (now  in  Dec. 
Est.  LaWj  Statute  of  Distribution)  were  then  entitled  by  representation. 
But  legatees  are  not  required  to  b^  cited.  Walsh  v.  Ryan,  1  Bradf. 
433;  Dyer  v.  Erving,  2  Dem.  160.  Legatees  under  "any  other  will  of  the 
same  testator  filed  in  the  Surrogate's  office"  must  be  cited.  The  legatees 
under  the  proposed  will  receive  notice  under  §  2616  (discussed  below) 
before  letters  issue. 

The  provisions,  for  a  time  operative,  whereby  all  persons  in  being  who 
would  take  an  interest  in  any  disposition  of  the  real  or  of  the  personal  prop- 
erty, or  of  both,  under  the  provisions  of  the  will  were  also  required  to  be 
cited,  are  now  wisely  left  out. 
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This  simplification  of  the  statute  is  beheved  to  be  a  step  in  the  right 
direction.  There  is  no  provision  made  for  citation  of  legatees  or  devisees 
who  are  not  heirs  or  next  of  kin;  yet  they  may  properly  be  cited  if  it  is 
desired  to  make  the  probate  conclusive  upon  them,  and  as  already  else- 
where laid  down,  if  not  cited,  they  may  petition  to  be  brought  in  as  par- 
ties in  the  probate.  Walsh  v.  Ryan,  1  Bradf.  433.  It  is  to  be  noted  that 
this  decree  was  in  1851  and  before,  the  amendment  requiring  legatees  or 
devisees  to  be  cited;  the  statute  at  that  time  provided  only  for  the  citation 
of  the  widow,  heirs  and  next  of  kin  in  probate  cases;  this  was  undoubtedly 
on  the  principle  that  these  persons  being  the  persons  who  would  succeed 
to  the  estate  in  case  of  intestacy  are  all  the  persons  interested  against 
admitting  the  will,  and  therefore  entitled  at  the  outset  to  be  cited,  and 
this  case  expressly  held  that  such  a  person  in  interest  was  not  bound  to 
cely  upon  the  proper  representation  of  his,  interests  by  the  executor,  but 
might  intervene  to  protect  his  interests  and  oppose  the  probate  of  the  will 
or  a  codicil  thereof.  The  learned  Surrogate  cited  the  following  cases: 
Lems  V.  Bulkley,  1  Cas.  Temp.  §§  190  and  513,  notes;  Bittleston  v.  Clark, 
2  id.  250;  Hayle  v.  Hasted,  1  Curt.  236;  Mansfield  v.  Shaw,  3  Phill.  22; 
Urquhart  v.  Fricker,  3  Add.  58.  See,  also,  Lavxrence  v.  Parsons,  27,  How. 
Pr.  26;  Foster  v.  Foster,  7  Paige,  48. 

Where  a  party  becomes  interested,  while  a  probate  proceeding  is  pend- 
ing, as  by  the  death  of  the  person  to  whose  interest  he  succeeds,  the  Sur- 
rogate has  power  to  bring  such  person  in  as  a  party.  Russell  v.  Hartt,  87 
N.  Y.  18.  If  proponent  discover  the  omissions  he  may  proceed  by  sup- 
plemental petition.  Merritt  v.  Jackson,  2  Dem.  214;  Matter  of  Crumb, 
6  Dem.  478;  Matter  of  Ellis,  22  St.  Rep.  77;  Matter  of  Odell,  1  Misc.  390. 
The  exclusion  of  "creditors"  from  "persons  interested,"  by  subd.  11  of 
§2768,  of  the  Code  of  Civil  Procedure,  does  not  apply  to  a  judgment 
creditor  of  a  devisee  named  in  a  will.  Thus  where  the  interest  of  such  a 
devisee  would  be  defeated  if  an  alleged  codicil  were  proved,  such  a  creditor 
has  been  held  to  be  entitled  to  appear  and  oppose  the  probate  of  the  codicil, 
as  a  "party  interested."  Raff erty  v.  Scott,  4  App-DW.  4:29.  If  the  person 
so  becoming  interested  be  a  minor,  the  Surrogate  will  appoint  a  special 
guardian  for  him  upon  bringing  him  in.  Russell  v.  Hartt,  supra.  But 
if  a  guardian  be  not  appointed  at  the  proper  time,  the  defect  cannot  be  cured 
by  an  order  nunc  pro  tunc.  Matter  of  Bowne,  6  Dem.  51.  For  the  defect 
is  one  which  ipso  facto  gives  the  infant,  if  the  decree  is  against  him, 
the  right  to  move  to  vacate  it  on  attaining  majority,  and  this  right  the 
Surrogate's  Court  cannot  defeat.     (See  ante,  Parties.) 

And  if  a  person  entitled  to  be  cited  has  been  inadvertently  omitted  as 
a  party,  it  has  been  held  that  the  Surrogate  may  bring  him  in  by  a  supple- 
mental citation.  Matter  of  Crumb,  6  Dem.  478;  Code  Civ.  Proc,  §  2490; 
Matter  of  Bradley,  70  Hun,  104,  110. 

In  the  case  first  cited  the  Surrogate  inserted  in  the  citation  a  direction 
to  attend  and  show  cause  why  the  evidence  taken  and  the  proceedings 
theretofore  had  to  prove  the  will  should  not  stand,  and  why  the  decree 
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admitting  said  will  to  probate  and  adjudging  the  same  to  be  a  valid  will, 
to  pass  real  and  personal  estate  should  not  be  sustained,  and  why  he  should 
not  be  bound  thereby  with  the  same  force  and  effect  as  if  he  had  been  pre- 
viously cited  to  attend  the  original  probate  thereof. 

The  practice  seems  to  be  correct  for  the  reason  that  the  power  to  take 
the  proof  of  wills  being  given  generally,  the  mode  of  its  ej&rcise  in  a  case 
not  provided  for  by  the  statute,  must  be  regulated  by  the  court  in  the 
exercise  of  a  sound  discretion  according  to  the  peculiar  circumstances  of 
each  particular  case.     Campbell  v.  Logan,  2  Bradf.  90. 

§  353.  Section  2610  is  mandatory  and  explicit. — ^The  requirements  of 
§  2610  must  be  specifically  complied  with.  The  omission  of  any  who  are 
by  this  section  made  "necessary  parties,"  is  a  serious  defect.  The  sur- 
viving husband^ or  wife,  as  the  case  may  be,  must  always  be  cited.  Lusk  v. 
Alburtis,  1  Bradf.  456.  But  the  husband  of  one  of  the  heirs  or  next  of  kin, 
unless  himself  one  of  the  heirs  or  next  of  kin,  is  not  entitled  to  citation. 
Keeney  v.  Whitemarsh,  16  Barb.  141 ;  Beeker  v.  Lynch,  1  Bradf.  458.  Where, 
however,  a  wife  has  been  divorced  from  the  testator,  a  different  rule  pre- 
vails. If  divorced  for  her  own  wrong  she  has  no  rights  in  his  estate  whether 
real  or  personal.  If  divorced,  though  blameless,  she  has  no  rights  in  his 
personal  estate.  Consequently  a  divorced  wife  need  never  be  cited  upon 
the  probate  of  a  will  of  personal  property,  and  a  wife  divorced  for  her  own 
wrong  need  not  be  cited  upon  the  probate  of  a  will  of  personal  property  or  of 
real  and  personal  property.    Matter  of  Estate  of  Ensign,  103  N.  Y.  284,  290. 

The  contents  of  citation  must  be  as  required  by  sections  already  dis- 
cussed and  quoted,  to-wit,  §§  2523-2524,  as  to  general  contents  of  any 
citation  and  §  2610  above,  additional  requirements  in  probate. 

The  theory  on  which  this  latter  provision  is  based  is  that  in  case  the 
will  can,  for  any  reason,  be  shown  to  be  invalid,  and  an  intestacy  be  made 
out,  the  county  or  State,  as  the  case  may  be,  is  interested,  and  must  be 
given  opportunity  to  show  it,  as  in  default  of  such  heirs,  or  next  of  kin, 
or  husband,  or  wife,  the  State  would  take  the  property  as  in  case  of  an 
escheat.  See  Gombault  v.  Public  Administrator,  4  Bradf.  226,  which  is 
considered  as  establishing  the  rule.  In  that  case  there  appeared  to  be  a 
reasonable  chance  of  proving  lack  of  testamentary  capacity.  But  unless 
there  seem  to  be  such  a  reasonable  chance  of  preventing  probate,  the 
attorney  general  and  public  administrator  will  not  be  zealous  to  contest 
probate;  and  this  provision  is  chiefly  precautionary,  though  none  the  less 
to  be  observed.    The  amendment  of  1911  makes  thfe  attorney  general  a 

necessary  party  both  where  the  will  relates  to  real  and  to  personal  property. 

» 

PRECEDENT   FOE   CITATION 

The  People  of  the  State  op  New  York 
By  the  Grace  of^God,  Free  and  Independent. 
To 

the  heirs  and  next  of  kin  of  deceased, 

Send  Greeting: 
Whereas,  (see  §  2610) 
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who  resides  at  ,  the  City  of  New  York,  has 

lately  applied  to  the  Surrogate's  Court  of  our  County  of  New 
York,  to  have  a  certain  instrument  in  writing, 

relating  (§  2610)  to  both  real  and  personal 
property,  duly  proved  as  the  last  will  f.nd  testament  of 

who  was  at  the  time  of  h        death  a  resident  of 
the  County  of  New  York,  deceased.     (If  wiU 
be  nuncupative,  recite  the  fact,  §  2610.) 

Therefore,  you  and  each  of  you  are  cited  to  show  cause  before 
the  Surrogate's  Court  of  our  County  of  New  York,  at  the  Hall 
of  Records,  in  the  County  of  New  York,  on  the 
day  of  one  thousand  nine  hundred  and 

at  half-past  ten  o'clock  in  the  forenoon  of  that  day,  why  the 
said  will  and  testament  should  not  be  admitted  to  probate  as 
a  will  of  real  and  personal  property. 

In  Testimony  Whereof,  we  have  Caused  the  seal  of 
. — ■ — >  the  Surrogate's  Court  of  the  said  County  of  New 

York  to  be  hereunto  affixed. 
Witness,  Honorable  a  Surrogate  of 

our  said  County  of  New  York,  at  said  county,  the 
day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and 

Clerk  of  the  Surrogate's  Court. 
Note.  The  original  citation  must  be  returned  to  the  Probate  Clerk  before  one  o'clock 
P.  M.  on  the  day  preceding  the  return  day,  with  sworn  proof  of  service. 


PRECEDENT   FOR  AFFIDAVIT   OF   SERVICE 


Surrogate's  Court, 
County  of  New  York. 


Note. — Outside  the  State  of  New  York, 
a  certificate  must  be  procured 
from  the  proper  official.  Such  cer- 
tificate must  show  that  the  officer 
taking  the  acknowledgment  is  an 
officer  of  the  state  where  it  is  taken 
and  is  authorized  by  the  laws 
thereof  to  take  the  acknowledgment 
of  deeds;  that  said  official  is  well  ac- 
quainted with  such  officer's  ha,nd- 
writing,  and  believes  the  signature 
to  the  original  certificate  is  genuine. 


In  the  Matter  of  Proving  the 
Last  Will  and  Testament  of 

Deceased, 
As  a  Will  of  Real  and  Per- 
sonal Property. 


State  of  New  York, 
County  of 


of  ,  being  duly  sworn,  says 

that  he  is  over  the  age  of  twenty-one  years;  that  he  made  per- 
sonal service  of  the  within  citation  in  the  above-entitled  special 
proceeding  on  the  persons  named  below,  whom  deponent  knew 
to  be  the  persons  mentioned  and  described  in  said  citation,  by 
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delivering  to  and  leaving  with  each  of  them  personally  a  true 
copy  of  said  citation,  as  follows:     On  the  day  of 

,  191  ,  at 

Specify  clearly  time    On    the  day    of  191  ,    at 

and  place  of  service  of 
each  party  served.  On    the  day    of  191  ,    at 

§  354.  Intervention  of  interested  parties. — (See,  ante,  discussion  of 
Parties.)  The  practice  in  the  Surrogate's  Court  is  peculiarly  favorable  to 
the  admission  of  parties  claiming  or  having  any  interest  in  the  estate. 
Lawrence  v.  Parsons,  27  How.  Pr.  26.  The  line  is  usually  sharply  drawn 
between  those  who  must  be  cited  and  those  who  may  become  parties,  the 
first  class  being  necessary  for  jurisdictional  purposes,  and  with  a  view  to  the 
finality  of  the  decree  to  be  entered,  the  second  looking  to  the  protection 
of  any  whose  rights  might  be  prejudiced  by  the  decree  if  they  were  not 
represented  in  the  proceeding. 

Section  2511  provides  generally  for  intervention  (subd.  3,  b  and  c)  by 
persons,  "whether  named  in  the  petition  or  citation,  or  not." 

'Its  terms  are  very  general.  It  will  include  a  foreign  administrator. 
See  Matter  of  Davis,  182  N.  Y.  468. 

In  Matter  of  Hoyt,  55  Misc.  159,  an  appUcation  to  intervene  was  denied 
when  it- appeared  that  the  applicant  was  interested  in  an  "other  paper 
purporting  to  be  a  will  of  the  decedent"  which  gave  him  a  legacy  less  than 
that  given  him  by  the  will  propounded  and  which  for  some  mysterious 
reason  he  asked  leave  to  contest. 

If  probate  be  unopposed,  yet  notice  thereof,  before  letters  issue,  must  be 
given  under  §  2616,  discussed  below.  If  contested,  notice,  must  be  given 
under  §  2618,  discussed  under  Contested  Probates.  The  right  to  inter- 
vene given  by  former  §  2617  and  now  governed  by  §§  2511  and  2618  has 
been  held  not  to  lay  down  a  new  rule  but  only  to  be  a  formulation  in  this 
respect  of  the  law  as  it  existed  before  the  Code  went  into  effect.  Lafferty 
v.  Lafferty,  5  Redf.  326;  citing  Booth  v.  Kitchen,  7  Hun,  255;  Walsh  v. 
Ryan,  1  Bradf.  433;  Marvin  v.  Marvin,  11  Abb.  N.  S.  97;  Children's  Aid 
Society  v.  Loveridge,  70  N.  Y.  387;  Turhune  v.  Brookfkld,  1  Redf.  220. 

In  the  case  first  cited  Surrogate  Livingstone  showed  that  under  the 
act  of  1837  (chap.  460,  §  4),  "an  executor,  devisee  or  legatee  named  in  any 
last  will  or  any  person  interested  in  the  estate  might  have  such  will  proved." 

As  has  already  been  said  in  another  connection,  a  person  claiming  to  be 
so  interested  must  show  to  the  satisfaction  of  the  Surrogate  that  he  comes 
within  one  of  the  classes  described  in  the  Code.  If  the  person  claiming 
to  be  interested  tlaims  under  some  testamentary  document  other  than  the 
will  propounded,  he  must  prove  the  provisions  of  the  document  under 
which  he  claims,  so  as  to  show  the  Surrogate  the  nature  and  extent  of  his 
interest.    Matter  of  Hamersley,  43  Hun,  639. 

Status  is  an  issue  determinable  on  the  threshold.  Estate  of  Young, 
Cohalan,  Surr.,  N.  Y.  L.^J.,  March  16,  1916  following  Matter  of  Hamilton, 
76  Hun,  200. 
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In  1863,  Surrogate  Gideon  J.  Tucker  held  that  if  parties  claiming  to  be 
interested  filed  a  verified  claim  of  interest  and  appeared  in  open  court  on 
the  return  day,  the  fiUng  of  the  claim  constituted  the  claimant  a  con- 
testant and  a  party  to  the  proceedings,  and  his  appearance  constituted 
a  waiver  of  service  of  a  citation.  Norton  v.  Lawrence,  1  Redf.  473.  He 
further  held  that  should  his  interest  be  disputed  he  was  bound  to  prove 
his  interest  and  that  where  issue  was  taken  on  the  allegation  of  interest  the 
evidence  in  relation  to  that  question  and  that  which  related  "to  the  proof 
of  the  will  should  proceed  "pari  passu.  This  has  not  been  changed.  The 
case  of  Jones  v.  Hamersley,  4  Dem.  427,  contains  a  careful  discussion  by 
Surrogate  RoUins  showing  a  correct  limitation  on  the  rights  of  intervenors 
to  raise  questions  in  the  proceeding  for  the  determination  of  the  Surrogate. 

Former  §  2617  had  for  its  object,  not  the  protection  of  the  rights  of  the 
next  of  kin,  or  heirs-at-law;  for  they  were  entitled  to  citation.  It  aimed  to 
protect  legatees  and  devisees  under  the  will,  who,  t(ut  for  the  provisions 
of  this  section  might  have  no  knowledge  of  the  pendency  of  a  proceeding 
in  which  a  decree  might  be  made  rejecting  the  will  under  which  they  are 
beneficiaries.    Cook  v.  White,  43  App.  Div.  388,  390. 

Now  the  notice  under  §  2616  or  §  2618  serves  the  same  purpose  in  a 
measure.    The  precedent  is  as  follows: 

Court. 

Title. 

Take  notice  that  the  last  will  and  testament  of 
deceased,  has  been  offered  for  probate  (or  probated  as  the  case 
may  be)  and  that  the  names  and  post  office  addresses  of  the 
proponent  and  of  the  legatees,  devisees  and  other  beneficiaries, 
as  set  forth  in  the  petition  herein,  who  have  not  been  cited,  or 
have  not  appeared,  or  waived  citation,  are  as  follows: 


Dated. 

Attorney  for  petitioner. 
Office  and  P.  O.  Address. 

On  reverse  side  is  an  affidavit  of  service,  calling  for  time  and  place  of 
service  as  to  each  and  every  person  served. 

The  new  act  omits,  apparently,  to  cover  the  case  where  a  will  is  pro- 
pounded, and  the  proof  of  factum  fails  and  probate  is  denied.  This  defect 
can  be  remedied  under  §  2616,  as  it  stands,  by  construing  the  words,  "has 
been  offered  for  probate,  or  probated,  as  the  case  may  be,"  to  mean  the 
authorizing  of  a  notice,  before  letters  of  administration  issue,  where  pro- 
bate is  denied,  reading  "has  been  offered  for  probate,  and  rejected  .as  not 
sufficiently  proven."    This  would  serve  the  full  purpose. 

Formerly,  where  one  was  not  required  to  be  cited  on  probate,  and  did 
not  in  fact  intervene,  a  decree,  denying  probate  to  a  codicil  was  held,  as  to 
personalty,  conclusive  upon  him,  and  §  2617  not  applicable.     Matter  of 
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Tildm,  32  Misc.  118,  119,  citing  Code  Civ.  Proc,  §§  2626,  2627;  Vanderpoel 
V.  Van  Valkenburgh,  6  N.  Y.  190;  Marvin  v.  Marvin,  2  Abb.  N.  S.  100, 
101;  Hoyt  v.  Hoyt,  112  N.  Y.  493;  Post  v.  Mason,  91  N.  Y.  539;  Smith  v. 
HiUon,  19  N.  Y.  St.  Rep.  340. 

In  1910,  §§  2626  and  2627  were  repealed  and  §  2625  amended  so  as  to 
read: 

Surrogate's  decision  on  probate. 

A  decree  admitting  a  will  of  real  or  personal  property,  or  both,  to  probate  is 
conclusive  as  an  adjudication  of  the  validity  of  the  will,  and  of  the  questions  de- 
termined under  §  2624  of  this  act,  except  as  in  this  chapter  otherwise  provided. 

The  object  of  this  rephrasing  of  this  section  and  of  the  repeal  of  the  other 
two  sections  was  primarily  to  leave  §  2653a  as  giving  the  only  method 
(save  appeal)  of  revoking  probate.  For  the  whole  article  on  "revocation 
of  probate"  was  also  repealed.  Section  2653a  is  now  repealed  as  to  mat- 
ters initiated  since  the  act  of  1914  went  into  operation,  and  the  jury  trial 
now  permitted,  and  the  most  general  conclusiveness  given  to  all  decrees 
(see  discussion.  Decrees)  leads  to  the  remark  that  since  the  Legislature 
has  shown  an  intent  to  increase  the  conclusiveness  of  Surrogate's  decrees 
ad  rem  the  careful  practitioner  will  endeavor  to  make  them  conclusive 
beyond  question  in  personam,  by  making  parties  all  coming  within  the 
permission  of  the  Code;  except  in  cases  so  clear;  that  the  conclusiveness  is 
outweighed  by  considerations  of  economy. 

§  355.  The  petition  must  be  filed. — The  practitioner  having  prepared 
his  petition  in  the  name  of  a  person  known  to  be  qualified  to  propound 
the  will,  and  having  prayed  for  the  citation  of  all  necessary  persons,  and 
having  exercised  his  discretion  in  regard  to  the  citing  of  such  other  parties 
in  interest  upon  whom  he  deems  it  necessary  that  the  decree  of  probate 
when  obtained  should  be  conclusive,  and  having  satisfied  himself  that  the 
will  is  one  of  which  the  Surrogate  of  the  county  in  which  his  application  is 
made  has  jurisdiction,  will  commence  his  proceeding  hy  filing  the  petition; 
and  it  is  good  practice  to  file  the  will  at  the  same  time,  it  being  required 
in  New  York  County  by  Rule  4;  and  by  Rule  5  in  Kings  County,  where- 
upon the  clerk  of  the  Surrogate  will  prepare  the  citation  and  deliver  copies 
thereof  to  the  attorney  for  service.  In  the  larger  counties  it  is  customary 
for  the  attorney  to  make  the  copies.  The  rules  for  the  service  of  the  cita- 
tion have  been  carefully  elaborated,  ante,  q.  v.,  as  well  as  the  rules  govern- 
ing the  return  day. 

The  practice  in  cases  where  new  parties  necessary  to  the  proceeding  are 
discovered  after  the  filing  of  the  original  petition,  is  not  by  amending  the 
petition,  but  by  filing  a  supplemental  petition  imder  which  the  additional 
party  is  cited. 

This  can  be  done  even  after  the  decree  admitting  the  will  to  probate 
has  been  made  (Matter  of  Odell,  1  Misc.  390),  upon  an  appHcation  of  course 
to  open  the  decree  and  give  the  petitioner  an  opportunity  of  being  heard 
in  opposition. 

The  modern  practice  is  liberal  as  to  permitting  amendments,  seasonably 
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applied  for,  to  the  petition.  E.  g.,  where  petition  erroneously  states  facts 
of  residence.    Matter  of  Rubens^  117  App.  Div.  523. 

The  service  of  citation  has  a  twofold  object,  first,  to  advise  the  party- 
interested  of  the  proceeding,  second,  and  equally  important,  to  give  the 
court  jurisdiction  of  the  persons  served.  Where  it  is  necessary  to  file  a 
supplementary  petition  and  issue  a  supplementary  citation,  it  is  unneces- 
sary again  to  serve  those  over  whom  the  court  has  already  acquired  juris- 
diction.   See  also  §  2768,  Code,  subd.  10. 

Upon  the  discovery  of  the  existence  of  an  additional  necessary  party 
the  proceeding  is  suspended  until  he  is  brought  in  the  manner  already 
specified.    In  the  Matter  of  Odell,  1  Misc.  390. 

The  practitioner  should  in  the  calculation  of  a  return  day,  fix  it  at  a 
time  which  will  allow  for  the  time  of  the  service  on  the  newly  discovered 
person  in  interest.  Should  the  return  day  as  fixed  by  the  service  of  the 
original  citation  be  overlapped,  it  will  be  necessary  to  adjourn  the  original 
return  day  in  order  that  all  the  parties  may  be  represented  upon  one  re- 
turn day. 

In  the  absence  of  infants,  practitioners  are  again  reminded  of  the  great 
value  in  shortening  proceedings  in  the  Surrogates'  Courts,  by  the  use  of 
waivers  and  consents;  these  waivers  and  consents  should  be  carefully  drawn 
and  should  cover  the  precise  point  contemplated,  in  which  case  they  are 
conclusive  upon  the  parties  signing  them,  and  are  most  efficient  in  expedit- 
ing proceedings  in  this  court. 

§  356.  Parties  in  interest  under  will  other  than  that  propounded — Con- 
solidation.— The  idea  of  the  statute  is  to  enable  the  Surrogate  to  deter- 
mine in  admitting  a  paper  to  probate  that  it  is  iii  fact  the  last  will  of  the 
decedent.  It  becomes  therefore  most  important  that  the  person  claiming 
under  some  paper  other  than  the  one  propounded  as  a  will  should  either 
produce  the  same,  or  offer  satisfactory  proof  to  the  Surrogate  that  the 
other  paper  under  which  he  claims  was  in  existence  when  the  decedent 
died,  or  that  it  had  been  previously  lost,  or,  without  his  procurement,  de- 
sti-oyed.  Hamersley  v.  Lockman,  2  Dem.  524.  See  also  Matter  of  Ham- 
ersley,  43  Hun,  639;  s.  c,  7  N.  Y.  Rep.  592.  To  this  end  if  two  instru- 
ments in  the  nature  of  "testamentary  scripts"  are  separately  propounded, 
the  several  proceedings  should  be  consolidated  and  tried,  as  one.  Van 
Wert  V.  Benedict,  1  Bradf.  114.  Equally  if  a  person  turns  up  with  a  codicil 
he  seeks  to  propound.  Carle  v.  Underhill,  3  Bradf.  101.  But  the  Surro- 
gate will  determine  the  order  of  proof,  i.  e.,  he  may  take  up  first  the 
latter  will.    See  Matter  of  Martin,  82  Misc.  574,  575. 

§  357.  Return  day. — It  is  necessary  to  repeat,  in  this  connection,  some 
of  the  rules  already  elaborated  elsewhere  as  to  the  fixing  of  the  return  day: 
Section  2529  of  the  Code  requires  a  citation  to  be  served  within  the  county 
of  the  Surrogate,  or  an  adjoining  county,  at  least  eight  days  before  the  re- 
turn day  thereof;  if  in  any  other  county,  at  least  ten  days  before  the  return 
day.  This  is  quite  irrespective  of  the  question  whether  the  person  served 
is  a  resident  or  nonresident.    A  nonresident,  if  he  is  served  within  the 
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State,  is  brought  within  the  Surrogate's  jurisdiction.  Matter  of  Washburn, 
12  Misc.  242,  244,  Silkman,  Surr.  Where  the  service  is  required  to  be  by 
pubUcation,  the  service  must  be  completed  at  least  twenty  days  before  the 
return  day,  if  within  the  United  States,  and  thirty  days  if  without. 

But  this  does  not  mean  that  the  return  day  must  he  fixed  at  a  time  to 
allow  such  service,  where  there  are  necessary  parties  known  to  be  non- 
residents, or  where  a  foreign  corporation  is  intended  to  be  served.  If 
service  can  be  secured  upon  them  within  the  State,  or  admissions  of  the 
service  duly  acknowledged  are  filed,  or  a  duly  executed  and  acknowledged 
waiver  of  the  issuance  and  service  of  the  citation  is  filed,  it  is  not  compul- 
sory that  nonresidents  be  served  by  publication,  or  that  the  longer  period 
be  regarded  in  fixing  the  return  day.  Matter  of  Washburn,  supra.  See 
Matter  of  Porter,  22  N.  Y.  Supp.  1063.  The  Code  merely  requires  that  the 
citation  be  made  returnable  upon  a  day  certain,  designated  therein,  not 
more  than  four  months  after  the  date  thereof.  Code  Civ.  Proc,  §  2523. 
The  citation  must  be  issued  and  served  within  sixty  days  of  filing  the  peti- 
tion, if  the  Statute  of  Limitation  be  involved.  Section  2518,  Code  Civ. 
Proc,  In  re  Bradley,  70  Hun,  104.  And  it  is  customary  for  the  Surrogate 
to  fix  the  return  day,  taking  into  consideration  the  time  in  which  service 
may  be  made.  Merritt's  Will,  5  Dem.  544,  545.  But  if  petitioner  shows 
by  affidavit  that  although  there  are  nonresident  parties,  service  may  be 
made  upon  them  within  the  State,  the  Surrogate  has  power  to  fix  any  day. 
within  the  limits,  eight  days  and  four  months,  which  may  suit  his  conven- 
ience and  that  of  the  proponent.    Matter  of  Washburn,  supra. 

§  358.  Can  petition,  once  filed,  be  withdrawn. — The  will  once  filed, 
and  the  petition  presented,  and  the  parties  cited,  the  Court  has  jurisdic- 
tion ad  rem,  and  the  proceeding  cannot  be  withdrawn  without  its  consent 
or  authority.  Hoyt  v.  Jackson,  2  Dem.  443;  Raven  v.  Norton,  Id.  110. 
But  that  consent  or  authority  can  be  secured  in  a  proper  case.  Heermans 
V.  Hill,  2  Hun,  409.  For  example:  If  all  the  parties  cited,  being  of  full  age, 
should  ask  that  the  proceeding  be  dismissed,  no  one  appearing  in  support 
of  the  will,  it  would  be  the  duty  of  the  Surrogate  to  dismiss  the  proceeding. 
The  same  result  would  be  produced  if  all  the  parties  cited  should  formally 
admit  that  the  will  was  not  legally  executed,  or  that  the  testator  was  in- 
competent; and  the  same  may  be  said  of  a  case  where  sufficient  proof  of 
those  facts  was  iatroduced  at  the  instance  of  one  whom  a  rejection  of-the 
will  would  not  benefit.  Matter  of  Long,  43  Misc.  560;  89  N.  Y.  Supp.  555. 
But  so  long  as  any  person  cited  is  before  the  SiKrogate  in  support  of  the 
will,  he  has  no  right,  upon  the  motion  of  any  other  party,  arbitrarily  to 
arrest  or  dismiss  the  proceeding.  Matter  of  Lasak,  131  N.  Y.  624,  43  St. 
Rep.  101.  It  follows  that  after  the  petition  for  the  probate  of  a  will  is 
filed  with  the  Surrogate,  and  the  proper  parties  cited  can  become  actors, 
any  of  them  can  contest  and  produce  witnesses  in  opposition  to  probate, 
and  any  can  offer  witnesses  in  support  of  the  will  and  cross-examine  those 
called  in  opposition.    Matter  of  Lasak,  supra. 

§  359.  The  hearing. — The  hearing  is  usually  begun  upon  the  return 
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day,  but  may  be  had  on  any  subsequent  day  which  may  on  the  return 
day  be  designated.  This  is  consistent  with  §  2768,  subd.  10,  defining 
"upon  the  return  of  a  citation"  as  relating  "to  the  time  and  place  at  which 
the  citation  is  returnable,  or  to  which  the  hearing  is  adjourned." 

The  proofs  of  service  of  the  citation  or  the  proper  waivers  must  be  filed 
on  or  before  the  return  day.  And  in  New  York  County,  Rule  5  requires 
that  the  probate  clerk  must  have  at  least  two  days'  notice  in  all  probate 
cases  where  all  parties  in  interest  have  waived  the  service  of  citation  before 
the  testimony  of  the  subscribing  witnesses  will  be  taken. 

§  360.  Special  guardians  in  probate  cases. — (See  Pahtibs).  Infant 
parties  must  be  represented  by  guardians  ad  litem.  Where  there  is  no 
application  prior  to  the  return  day  on  behalf  of  such  an  infant  party  the 
Surrogate  will  appoint  a  special  guardian  to  protect  the  interests  of  the 
infant.  It  has  been  the  practice  to  insert  in  citations  to  infants  a  clause 
advising  them  that  in  the  event  of  their  not  appearing  by  general  guardian 
and  of  their  failure  to  ask  for  the  appointment  of  a  special  guardian,  such 
a  special  guardian  will  upon  the  return  of  the  citation,  be  appointed  by 
the  Surrogate.  Price  v.  Fenn,  3  Dem.  341,  345,  Rollins,  Surr.  Under  the 
new  practice  of  designating  a  person  to  receive  citation  on  behalf  of  an 
infant,  §§  427  and  2530,  that  person  will  be  the  one  appointed  speci^,l 
guardian. 

The  New  York  Surrogate's  Court  by  Rule  XV  announces  the  appoint- 
ment of  special  guardian  where  the  general  guardian  does  not  upon  his 
appearance  conform  to  that  rule  in  all  respects. 

§  361.  Citation  only  need  be  served. — Former  Rule  3  in  New  York 
County  provided  that  "no  mandate  issued  out  of  this  Court  shall  be 
deemed  duly  served,  unless  copies  of  the  petition  or  other  paper  or  papers 
upon  which  it  shall  be  issued,  and  upon  which  reUef  is  sought,  shall  be 
served  with  it"  .  .  .  except  in  eleven  cases  of  which  (1)  is." citation  to 
attend  probate." 

However,  Fowler,  Surr.,  in  an  opinion  in  the  N.  Y.  Law  Journal,  Feb.  17, 
1912,  expressed  grave  doubts  as  to  the  court's  right  by  special  rule,  to 
limit  methods  of  service  covered  fully  by  the  Code.  (See  ante,  Citation, 
and  §§  2525-2531.) 

§  362.  The  examination  of  witnesses. — The  Code  provides,  by  §  2611: 

§  2611.     Witnesses  to  be  examined;  proof  required. 

Before  a  written  will  is  admitted  to  probate,  two,  at  least,  of  the  subscribing 
witnesses  must  be  produced  and  examined,  if  so  many  are  within  the  state,  and 
competent  and  able  to  testify.  Before  a  nuncupative  will  is  admitted  to  probate, 
its  execution  and  the  tenor  thereof  must  be  proved  by  at  least  two  witnesses.  The 
proofs  must  be  reduced  to  writing.  Any  party  to  the  proceeding  may  request  the 
oral  examination  of  the  subscribing  witnesses  to  the  will  and  may  examine  such 
witnesses  and  any  other  witness  produced  by  the  proponent  before  the  surrogate, 
without  first  fiUng  objections  to  the  probate  of  such  will. 

Former  §  2618  of  this  Code,  modified.  From  L.  1837,  c.  460,  §§  10,  11;  L.  1841, 
c.  129,  §§  1,  2,  3;  L.  1913,  c.  412. 

The  act  of  1914  eliminated  what,  under  former  §  2618,  were  called  "Sur- 


§  363  PROCEDURE — UNCONTESTED   PROBATES  403 

rogate's  witnesses,"  the  anomalies  in  respect  to  whose  status  were  well 
analyzed  by  Fowler,  Surr.,  in  Matter  of  Hermann,  83  Misc.  283. 

The  provision  that  the  Surrogate  must  cause  the  witnesses  to  be  ex- 
amined before  him  does  not  debar  him  from  devolving  this  duty  upon  the 
clerk  of  the  court  in  uncontested  cases,  or  where  all  the  parties  entitled 
to  be  cited  are  before  the  court.  This  right  he  is  intended  to  have  under 
§  2502,  subd.  5,  which  provides: 

"In  any  proceeding  of  which  the  court  has  jurisdiction,  he  (the  clerk) 
may  administer  oaths,  take  affidavits,  testimony  and  depositions."  The 
framers  of  the  act  of  1914  state  that  this  was  intended  to  be  a  substitute 
for  former  §  2510,  which  related  specifically  to  uncontested  probate. 

This  power  is  exercised  in  the  county  of  New  York  by  the  Probate  Clerk. 
The  power  was  originally  not  given  in  all  the  counties  of  the  State,  but  in 
1894,'  §  2510  was  amended  by  leaving  out  the  words  of  special  designation, ' 
and  it  became  applicable  to  the  clerks  of  all  Surrogates'  Courts/  and  by 
the  amendment  of  1887  (chap.  701)  to  §  2546  of  the  Code,  the  Surrogate  in 
New  York  County  was  given  power  to  direct  an  assistant  to  take  and  re- 
port the  testimony  in  probate  cases.  This  power  was  valid.  The  assistant 
is  known  as  the  probate  clerk.  He  has  no  authority  to"  pass  upon  the 
issues  involved.  Section  2536,  Code.  [This  section  refers  to  the  Surro- 
gate's power  in  N.  Y.  County,  on  consent  of  all  the  parties  appearing,  to 
direct  an  assistant,  or  a  referee  to  take  and  report  the  testimony.]  Nor 
have  the  clerks  generally  under  the  new  act. 

The  object  of  the  original  amendment,  which  was  prepared  by  Judge 
Rollins,  was  stated  by  Surrogate  Ransom  (Matter  of  Allemann,  1  Connoly, 
441),  to  be  to  enable  the  Surrogate  to  take  such  material,  competent  and 
relevant  evidence,  and  such  only,  as  pertained  to  the  issues  before  the  court, 
and  thus  afford  the  Surrogate  some  aid  in  disposing  of  the  great  and  con- 
stantly increasing  volume  of  business  with  which  the  court  was  being  over- 
■  burdeiied. 

Consequently,  the  words  in  §  2536,  that  the  assistant  is  without  au- 
thority to  pass  upon  the  issues,  do  not  prevent  him  from  passing  upon 
objections  to  the  admissibility  of  evidence.  Matter  of  Allemann,  page  443. 
Nor  do  the  words,  "on  the  written  consent  of  all  the  parties  appearing," 
refer  to  the  designation  of  the  assistant  but  only  to  the  appointment  of  a 
referee.  ,  Ibid. 

§  363.  What  witnesses  to  be  examined. — Two,  at  least,  of  the  subscrib- 
ing witnesses  must  be  produced  and  examined,  if  so  many  are  within  the 
State  and  competent  to  testify.  Section  2611.  Two,  and  no  less,  are 
,  required  to  prove  the  "execution  and  tenor'-  of  a  nuncupative  will.  Ibid. 
See  learned  opinion  by  Ketcham,  Surr.,  in  Matter  of  O'Connor,  65  Misc. 
403  (with  bibUography  for  the  antiquarian). 

They  must  be  produced  by  the  proponents,  not  in  pursuance  of  any 
mandatory  requirement  of  law,  but  because  there  can  be  no  probate  until 
tlxey  are  produced  and  examined,  and  the  Surrogate  is  satisfied  of  the 
genuineness  of  the  will,  and  of  the  vaUdity  thereof.     Section  2614,  old 
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§  2618,  is  modified  by  omitting  the  provision  under  which  a  respondent  could 
require  the  production  "of  any  other  witness,  whose  testimony  the  Surro- 
gate is  satisfied  may  be  material."  See,  as  to  operation  of  this  rule,  Hoyt 
V.  Jackson,  2  Dem.  443,  455;  Matter  of  McGovern,  5  Dem.  424,  426.  If  the 
proponent  cannot  produce  the  necessary  subscribing  witnesses  he  must 
satisfy  the  Surrogate  of  the  sickness,  death,  absence  from  the  State,  lunacy, 
or  other  incompetency  of  such  witness  in  the  manner  required  by  §  2612. 
For,  in  the  absence  of  such  explanatory  proof,  probate  will  be  refused. 
Graber  v.  Horn,  2  Dem.  216,  Rollins,  Surr. 

§  364.  Incompetency  of  witness,  how  shown. — The  provisions  of  §  2612 
are  as  follows: 

§  2612.  Absent,  etc.,  witnesses  to  be  accounted  for;  dispensing  with  testimony; 
commission;  proof  of  handwriting. 

The  death,  absence  from  the  state,  or  incompetency  by  reason  of  lunacy,  or 
otherwise  of  a  subscribing  witness  required  to  be  examined  as  prescribed  in  this 
or  the  last  section,  or  the  fact  that  such  witness  cannot,  with  due  diligence,  be  found 
within  the  state,  or  cannot  be  examined  by  reason  of  his  physical  or  mental  con- 
dition may  be  shown  by  affidavit  or  other  competent  evidence,  and  when  so  shown 
to  the  satisfaetion  of  the  surrogate,  the  surrogate  may  by  an  order  entered  in  the 
minutes  or  recited  in  the  decree  dispense  with  his  testimony;  or  in  a  case  where  such 
witness  is  absent  from  the  state  and  it  is  shown  that  his  testimony  can  be  obtained 
with  reasonable  diligence,  the  surrogate  may,  in  his  discretion,  and  shall  upon  the 
demand  of  any  party,  require  his  testimony  to  be  taken  by  commission.  Where 
iJhe  testimony  of  a  subscribing  witness  has  been  dispensed  with  as  provided  in 
this  section,  and  one  subscribing  witness  has  been  examined,' the  will  may  be  ad- 
mitted to  probate  upon  the  testimony  of  such  subscribing  witness  alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or  incompetent  by 
reason  of  lunacy  or  otherwise,  to  testify,  or  unable  to  testify,  or  are  absent  from 
the  state  and  their  testimony  has  been  dispensed  with  as  provided  in  this  section, 
or  if  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies  against  the 
execution  of  the  will,  or  was  not  present  with  the  other  witness  at  the  execution 
of  the  will;  the  will  may  nevertheless  be  established,  upon  proof  of  the  handwriting  . 
of  the  testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other  circumstances 
as' would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  action. 
•  Former  §§  2619,  2620  of  this  Code,  modified.  From  L.  1837,  c.  460,  §§  10,  11, 
20;  L.  1882,  c.  399;  L.  1888,  c.  508;  L.  1902,  c.  114. 

It  is  to  be  noted  that  the  Surrogate's  order  dispensing  with  the  testi- 
mony of  a  subscribing  witness  is  quite  discretionary.  If  a  respondent 
averred  that  the  "absence  from  the  state"  was  pecuniarily  induced,  the 
Surrogate  could  refuse  the  order. 

§  365.  The  examination. — It  is  not  necessary  that  the  Surrogate  should 
primarily  make  any  order  requiring  the  attendance  of  the  subscribing  wit- 
nesses. It  is  the  proponent's  duty  to  produce  them.  Matter  of  McGovem, 
5  Dem.  424.  But  if  such  witnesses  refuse  to  attend,  the  Surrogate  has 
power  to  compel  their  attendance  by  subpoena,  and  to  pimish  them  for 
contempt  in  case  of  disregard  of  the  subpoena  when  served.  The  require- 
ment of  §  2611  as  to  the  producing  of  two  witnesses  is  limited  by  the  words 
"if  so  many  are  within  the  State"  except  as  above  pointed  out  in  reference 
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to  nuncupative  wills.  See  Swenarton  v.  Hancock,  22  Hun,  38,  construing 
similar  provision  before  the  Code,  "if  so  many  are  living  within  this  State." 
If  they  are,  the  testimony  of  neither  can  be  dispensed  with  {Chapman  v. 
Rodgers,  12  Hun,  342,  345)  unless,  it  seems,  by  express  waiver  of  all  parties 
entitled  to  citation,  being  of  full  age  (Id.),  in  which  case  the  Surrogate 
would  be  bound  to  inquire  more  particularly  into  all  the  facts  and  circum- 
stances in  corroboration  of  the  witness  examined.  And  even  though  the 
subscribing  witnesses  are  examined,  there  is  no  rule  forbidding  the  introduc- 
tion of  other  witnesses  to  the  due  execution  of  the  will.  Reeve  v.  Crosby, 
3  Redf.  74,  77,  citing  Trustees  of  the  Theological^Seminary  v.  Calhoun,  25 
N.  Y.  422;  Peebles  v.  Case,  2  Bradf.  226. 

§  366.  Competent  subscribing  witnesses. — Section  2611  further  limits 
the  compulsory  production  of -"two  at  least  of  the  subscribing  witnesses," 
by  the  wOrds,  "competent  and  able  to  testify."  The  courts  have  freely 
construed  the  word  "competent."  Thus,  while  an  attorney  is  prohibited 
by  §§  835  and  ^36  of  the  Code  from  disclosing  communications  made  by 
his  client  to  him,  or  his  advice  thereon,  unless  the  client  waives  his  privilege 
yet  the  Court  of  Appeals  held  in  Matter  of  Coleman,  111  N.  Y.  220,  that 
the  request  to  his  attorney  to  sign  as  a  subscribing  witness  was  to  be  deemed 
a  waiver  of  the  statute,  and  Surrogate  Ransom  held  {In  re  Lamb's  Will, 
18  N.  Y.  Supp.  173),  that  such  waiver  extended  "to  all  communications 
and  transactions  had  between  the  testator  and  his  attorney  having  refer- 
ence to  the  paper  under  consideration."  (See  post,  under  Lost  Will.) 
But  §  836  of  the  Code  was  amended  to  meet  the  rule  laid  down  by  the 
Court' of  Appeals  (see  Laws  1893,  chap.  295),  by  providing  that  "nothing 
herein  contained  shall  be  construed  to  disqualify  an  attorney  in  the  pro- 
bate of  a  will  heretofore  executed  or  offered  for  probate  or  hereafter  to  be 
executed  or  offered  for  probate  from  becoming  a  witness,  as  to  its  prepara- 
tion and  execution  in  case  the  attorney  is  one  of  the  subscribing  witnesses 
thereto."  Section  836,  Code  Civ.  Proc.  See  In  re  Gagan's  WiU,  20  N.  Y. 
Supp.  426.  This  amendment  was  thus  merely  declarative  of  the  law  as  it 
was  stated  to  be  in  the  Coleman  case.  But  it  was  held  {Matter  of  Sears, 
33  Misc.  141),  that  unless  an  attorney  who  drew  a  will  was  such  subscribing 
witness,  he  cannot  testify  to  its  execution  by  his  client.  See  Matter  of 
O'Neil,  26  N.  Y.  St.  Rep.  242.  And  where  he  was  not  a  witness,  and  seeks 
to  testify  to  contents  of  a  lost  will  the  waiver  as  to  execution  does  not  ex- 
tend to  publication  of  contents,  since  they  were  not  published,  and  his 
mouth  is  sealed,  if  objection  be  made.  Matter  of  Cunnion,  61  Misc.  546, 
aff'd  135  App.  Div.  864,  201  N.  Y.  125,  q.  v.  The  whole  subject  is  re- 
viewed, the  successive  amendments  narrated,  and  the  foregoing  rule  re- 
asserted in  this  case  in  the  Court  of  Appeals  in  a  very  able  and  illuminating 
opinion  by  Chase,  J.,  q.  v.  The  rule  given  by  Mr.  Wigmore  in  his  work 
on  Evidence  is  admitted  to  be  reasonable,  i.  e.,  that  the  confidential  rela- 
tionship, after  the  testator's  death,  does  not  call  for  silence  as  to  the  execution 
and  tenor  of  the  will.  His  duty  rather  demands  full  disclosure.  But  the 
Legislature  alone  can  remove  the  seal  imposed  by  §§  835  and  836.    See, 
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also,  Matter  of  Seymour,  76  Misc.  371;  Matter  of  Francis,  73  Misc.  148, 

153. 

§  2545.  A  person  is  not  disqualified  or  excused,  from  testifying  respecting  tlie 
execution  of  a  will,  by  a  provision  therein,  whether  it  is  beneficial  to  him  or  other- 
wise.   Former  §  2544. 

This  section  limits  the  testimony  which  such  a  person  is  not  disqualified 
from  giving,  to  that  relating  to  the  execution  of  a  will.  Its  terms  clearly 
refer  only  to  subscribing  witnesses  to  a  will  (Matter  of  Eysaman,  113  N.  Y. 
62,  75),  and  was  intended  to  make  all  such  witnesses  competent  to  testify 
in  a  Probate  Court  to  the  execution  of  the  will,  however  their  interest  might 
arise.  It  was  not  intended,  however,  to  operate  as  a  repeal  of  §  829  (Cad- 
mus V.  Oakley,  3  Dem.  324,  328),  prohibiting  legatees  or  devisees  from  testi- 
fying concerning  any  personal  transaction  or  communication  between  the 
witness  and  the  decedent.  Ruger,  Ch.  J.,  observed  in  Matter  of  Eysaman, 
supra:  "The  evidence  authorized  to  be  given  by  (former)  section  2544 
refers  to  that  given  in  Surrogates'  Courts  alone,  and  relates  solely  to  the 
subject  of  the  execution  of  the  will,"  and  he  points  out  that  the  reason  for 
exempting  subscribing  witnesses  from  the  application  of  the  general  rule 
of  exclusion,  made  by  §  829,  is  obvious,  as  their  testimony  is  made  indis- 
pensable, if  obtainable,  to  the  probate  of  a  will  under  (foraier)  §§  2618 
and  2619. 

§  367.  Same  subject. — While  a  legacy,  devise,  interest,  or  appointment 
of  any  real  or  personal  estate  made  in  a  will  to  a  person  who  is  a  subscrib- 
ing witness  thereto  is  void  when  the  will  cannot  be  proved  without  thte 
testimony  of  such  witness  (2  R.  S.,  ch.  6,  title  1,  §  50),  such  person  is^ever- 
theless  a  competent  witness  respecting  the  execution  of  the  will  and  can 
be  compelled  to  testify  respecting  its  execution.  Ibid.;  Matter  of  Eysaman, 
113  N.  Y.  62,  76.  So  an  executor  who  is  a  subscribing  witness,  is  competent 
to  prove  the  execution  of  the  will.  Levy's  Will,  1  Tuck.  87;  Children's 
Aid  Society  v.  Loveridge,  70  N.  Y.  387;  McDonough  v'.  Loughlin,  20  Barb. 
238;  Rugg  v.  Rugg,  83  N.  Y.  592.  And  the  commissions  to  which  he  is 
entitled  do  not  constitute  such  a  beneficial  interest  as  to  disqualify  him. 
Reeve  v.  Crosby,  3  Redf .  74.  Where  he  is  a  legatee,  but  only  to  the  extent 
of  a  sum  specified  to  be  by  way  of  compensation  for  his  services  as  exec- 
utor, although  in  addition  to  his  lawful  commissions,  the  same  is  true. 
Pruyn  v.  Brinkerhoff,  57  Barb.  176. 

§  368.  Dispensing  with  testimony  of  subscribing  witness. — Section 
2612,  above  quoted,  permits  the  dispensing  with  the  testimony  of  a  sub- 
scribing witness  who  is  proved,  to  the  satisfaction  of  the  Surrogate,  to  be 
dead,  absent  from  the  State,  a  lunatic,  or  incompetent  under  some  provision 
of  the  law  to  testify  or  who,  it  is  proved,  cannot  after  due  diligence  be 
found  within  the  State  or  elsewhere. 

In  Matter  of  Francis,  73  Misc.  148,  152,  Fowler,  Surr.,  passes  on  suffi- 
ciency of  official  "death  certificates"  in  this  regard. 

But  when  such  a  witness's  testimony  has  been  dispensed  with,  the  will 
need  not  fail  of  probate  for  lack  thereof.    His  testimony,  when  he  is  merely 
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absent  from  the  State,  may,  if  it  appears  it  can  be  done,  be  taken  by  com- 
mission. But  in  all  other  cases  the  will  is  established  by  the  methods 
provided  by  §  2612  (see  §  369  below). 

Section  2770  of  the  Code  makes  applicable,  in  Surrogates'  Courts,  the 
provisions  of  §§  887-913,  which  relate  to  taking  depositions  without  the 
State  for  use  within  the  State,  as  well  as  §§  870-886  which  relate  to 
deposition  taken  and  to  be  used  within  the  State.    (See  former  §  2538.) 

Where,  therefore,  a  necessity  arises  for  taking  testimony  in  this  way  for 
use  in  the  Surrogate's  Court  the  practitioner  will  resort  to  the  ordinary 
practice.  Matter  of  Plumb,  MUun,  il7.  The  rule  as  to  "due  diligence" 
or  "reasonable  diligence,"  is  expressly  emphasized  in  §  2612.  Leslie  v. 
Leslie,  15  Week.  Dig.  56.  The  applicant  must  offer  an  affidavit  showing 
the  necessity  for  the  commission.  It  may  be  made  by  the  party  or  by  his 
attorney,  or  his  agent.  Eaton  v.  North,  7  Barb.  631;  Ball  v.  Dey,  7  Wend. 
513;  Rule  24,  Hun's  Rules.  The  Surrogate  has  discretionary  power  to 
grant  a  stay  pending  the  execution  of  the  commission,  which  he  may  re- 
voke, if  it  is  not  diligently  proceeded  with.  Notice  of  the  appUcation  must 
be  given  to  the  other  parties  to  the  proceeding.  Code  Civ.  Proc,  §  889. 
After  hearing  the  parties,  or  upon  the  stipulation,  if  it  issue  on  consent,  the 
Surrogate  will  make  an  order  which  will  contain  directions  as  to  interroga- 
tories if  they  be  required.  Or  he  may  allow  an  open  commission,  upon  oral 
questions,  Code  Civ.  Proc,  §  893.  The  proposed  interrogatories  and  cross- 
interrogatories  may  be  settled  by  consent,  or  by  the  court  upon  notice. 
The  commission  issues  under  this  order,  and  indorsed  upon  it  are  the  di- 
rections for  executing  the  same  directed  to  be  annexed  by  §§  901  and  902, 
Code  Civ.  Proc.  The  commission  must  be  made  under  the  seal  of  the 
court.  M.  &  H.  0.  Co.  v.  Pugsley,  19  Hun,  282.  But  this  can  be  waived. 
Churchill  v.  Carter,  15  Hun,  385. 

§  369.  When  subscribing  witness's  testimony  not  to  be  dispensed  with. 
When  a  subscribing  witness  is  within  the  State  but  is,  by  reason  of  age,  sick- 
ness, or  infirmity,  disabled  from  attending,  or,  as  §  2612  puts  it,  "cannot 
be  examined  by  reason  of  his  physical  or  mental  condition,"  such  disability 
must  be  proven  to  the  satisfaction  of  the  Surrogate  by  affidavit  or  other 
competent  evidence.  Code  Civ.  Proc,  §  2612.  The  testimony  of  such  a 
witness  where  it  is  required,  if  he  be  able  to  testify,  must  be  taken  in  the 
manner  prescribed  by  law  and  produced  before  the  Surrogate  as  part  of 
the  proofs.  The  manner  of  taking  the  testimony  of  such  an  aged,  sick 
or  infirm  witness  is  expressly  prescribed.    Code  Civ.  Proc,  §§  2543,  2544. 

Upon  proof  by  affidavit  to  the  satisfaction  of  the  Surrogate  that  the 
testimony  of  the  witness  is  material  and  necessary,  and  that  he  is  unable 
to  attend  and  is  a  resident  of  the  county,  the  Surrogate  may  proceed  to  the 
place  where  the  witness  is,  and  there,  as  in  open  court,  take  his  examination. 
Provision  is  expressly  made  that  such  notice  of  the  time  and  place  of  this 
examination  must  be  given  as  the  Surrogate  may  prescribe  to  any  parties 
who  have  appeared  in  the  proceeding,  or  to  any  party  to  whom  the  Surro- 
gate in  his  discretion  requires  notice  to  be  given. 
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§  370.  Same. — Where  all  these  facts  are  shown  to  the  satisfaction  of 
the  Surrogate  with  the  exception  that  it  appears  that  the  subscribing 
witness  to  the  will  is  in  another  county,  it  is  provided  that  if  the  Surrogate 
has  good  reason  to  believe  that  the  witness  cannot  attend  before  him  within 
a  reasonable  time  to  which  the  hearing  may  be  adjourned,  he  may  make  an 
order  directing  that  the  witness  be  examined  before  tbe  Surrogate  of  the 
county  in  which  he  is.  (See  §  2544,  ante,  for  full  discussion).  Such  order 
must  specify  a  day  on  or  before  which  a  certified  copy  thereof  must  be  de- 
livered to  the  Surrogate  designated,  and  should  direct  to  whom,  and  the 
manner  in  which,  the  notice  of  the  examination  is  to  be  given.  The  Surro- 
gate must  then  transmit  a  copy  of  this  order,  attested  by  the  seal  of  his 
court,  to  the  Surrogate  whom  he  has  designated,  together  with  the  original 
will. 

The  Surrogate  designated,  upon  the  day  specified  in  the  order,  or  upon 
an  adjourned  day  designated  in  his  own  discretion,  must  take  the  examina- 
tion of  the  witness  as  if  he  possessed  original  jurisdiction  of  the  probate 
proceeding  in  cases  where  objections  have  been  filed,  and  it  so  appears 
in  the  order.  But  he  may  do  it  vice  any  clerk  mentioned  in  §  2502.  The 
examination  must  be  reduced  to  writing  and  subscribed  by  the  witness  or 
otherwise  duly  authenticated,  and  must  be  certified  by  the  Surrogate  tak- 
ing the  examination,  together  with  a  statement  of  the  proceedings  upon 
the  execution  of  the  order  designated;  and  these  papers,  attested  by  the 
seal  of  the  Surrogate  who  took  the  examination,  must  be  returned  without 
delay,  and  with  the  original  will,  to  the  original  Surrogate,  by  whom  all 
the  papers  must  be  filed.  See  §  2544  as  to  alternative  power  to  appoint  a 
referee. 

§  371.  Section  2612,  second  half. — This  section  is  quoted  in  §  364,  ante. 
It  covers  possible  probate  where  all  the  subscribing  witnesses  fail  by 
reason  of:  ' 

(1)  Death, 

(2)  Incompetent  (lunacy,  etc.), 

(3)  Unable  to  testify, 

(4)  Absent  from  the  State. 

And  an  order  made  dispensing  with  their  testimony,  or 

(5)  Forget  the  occurrences  re  factum, 

(6)  Testify  against  execution, 

(7)  Or  one  was  absent  when  other  witness  signed. 
In  such  cases: 

The  will  may  nevertheless  be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other  circumstances  as 
would  be  sufficient  to  prove  the  wiU  upon  the  trial  of  an  action.  See  Matter  of 
Reynolds,  87  Misc.  669. 

Beckett,  Surr.,  decided  an  interesting  case  of  this  kind,  of  a  will  over 
forty  years  old,  a  full  attestation  clause,  t\yo  of  the  witnesses  dead,  and 
thejihird  leaving  the  State  in  1868  and  reported  dead.     See  Matter  of 
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Leaird,  58  Misc.  477:  He  held  that  declarations  of  the  testator  as  to  the 
existence  of  the  propounded  paper  were  competent,  citing  Matter  of  Briggs, 
47  App.  Div.  49;  Matter  of  Foley,  55  Misc.  168;  Matter  of  Nelson,  141  N.  Y. 
157.    See  also  Rider  v.  Legg,  51  Barb.  260. 

This  section,  formerly  2620,  is  substantially  an  embodiment  of  the  pre- 
existing statutes  {Rolla  V.  WrigM,  2  Dem.  482),  but  differs  in  one  material 
respect.  The  former  statute  provided  for  the  proof  of  the  handwriting  of 
a  necessary  subscribing  witness  who  "should  be  shown  to  reside  out  of  the 
State."  Under  this  statute  it  was  held  that  mere  absence  from  the  State 
of  such  a  witness,  a  resident  of  the  State,  would  not  authorize  the  Surro- 
gate to  admit  such  proof.  Stow  v.  Stow,  1  Redf.  305.  But  the  incon- 
venience of  such  a  rule  led  to  the  enactment  of  the  law  as  it  now  stands. 
Where  the  necessary  witness  is  absent  frqm  the  State  and  the  Surrogate 
is  satisfied  that, his  testimony  cannot  with  due  diUgence  be  taken  by  com- 
mission, he  may  dispense  with  his  testimony,  and  take  proof  of  his  hand- 
writing Mth  that  of  testator  under  §  2612.  In  determining  this  question 
the  Surrogate  will  construe  "due  diligence"  not  only  in  reference  to  the 
efforts  of  the  proponent  to  ascertain  the  whereabouts  of  the  witness,  but 
also  in  regard  to  whether  the  proceedings  will  be  unreasonably  delayed. 
The  Surrogate  may  permit  resort  to  the  proof  allowed  by  this  section 
where  it  is  shown  to  his  satisfaction  that  the  absence  of  the  witness  from 
the  Btate  has  been  procured  by  persons  interested  in  delaying  or  defeat- 
ing the  probate  of  the  will,  Matter  of  Dates,  12  N.  Y.  Supp.  205,  and  may 
refuse  it  if  proponent  is  shown  to  be  trying  to  avoid  producing  the  witnesses. 
In  Matter  of  Briggs,  47  App.  Div.  47,  the  subscribing  witnesses  to  the  will 
were  dead.  It  was  held  that  former  §  2620  gave  the  Surrogate  the  right 
to  admit  a  will  on  less  evidence  than  if  both  witnesses  were  living,  by  the 
words  "of  such  other  circumstances  as  would  be  sufficient  to  prove  the  will 
upon  the  trial  of  an  action."  The  court  says,  at  p.  50,  "A  will  may  be 
established  upon  the  trial  of  an  action  by  ordinary  common-law  evidence 
from  which  its  execution  may  reasonably  be  inferred  by  the  jury,  although 
that  evidence  is  given  by  but  one  witness,"  citing  Harris  v.  Harris,  26 
N.  Y.  433;  Jackson  v.  Vickory,  1  Wend.  406,  412.  That  is,  the  question 
will  be  whether,  upon  the  whole  evidence,  the  jury  may  fairly  infer  that 
the  requirements  of  .the  statute  have  been  complied  with.  Upton  v.  Bern,:- 
steinj  27  N.  Y.  Supp.  1078.  See  also  Matter  of  Foley,  55  Misc.  162.  In 
the  Briggs  case  the  court  held  that  declarations  of  the  decedent  as  to  the 
execution  of  the  will,  were  competent  in  support  of  due  execution,  and 
afforded  as  strong  an  inference  as  to  due  execution  as  one  derived  from  an 
attestation  clause  had  there  been  one.  In  Matter  of  Law,  80  App.  Div.  73, 
the  court  states  the  rule  as  to  when  an  action  under  §  1861  is  the  only  pro- 
cedure to  adopt.  And  in  Matter  of  Ellery,  139  App.  Div.  244,  Jenks,  J., 
carefully  defines  the  character  and  degree  of  essential  proof  to  estabUsh  a 
holographic  will,  no  attestation  clause  and  witnesses  dead, 

§  372.  The  proof  required  to  establish  uncontested  will. — (See  "  Con- 
tested Probates"  as  to  examination  of  witnesses  in  such  cases.)    Where 
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there  is  no  contest,  the  proof  required  to  satisfy  the  Surrogate  is  to  h6 
addressed  to  two  points, 

(a)  The  genuineness  of  the  will. 

(b)  The  validity  of  its  execution. 

Section  2614  which  prescribes  this  confers  upon  the  Surrogate  the  power 
to  require  in  his  discretion  further  proof.    It  is  as  follows: 

§  2614.     Probate  not  allowed  ur/,less  surrogate  satisfied. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire  particularly  into 
all  the  facts  and  circumstances,  and  must  be  satisfied  with  the  genuineness  of  the 
will,  and  the  validity  of  its  execution. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed;  and  that  the 
testator,  at  the  time  of  executing  it,  was  in  all  respects  competent  to  make,  a  will 
and  not  under  restraint;  it  must  be  admitted  to  probate  as  a  will  valid  to  pass  real 
property,  or  personal  property,  or  both,  as  the  surrogate  determines,  and  the  peti- 
tion and  citation  require,  and  must  be  recorded  accbrdingly.  The  decree  admitting 
it  to  probate  must  state  whether  the  probate  was  or  was  not' contested.       >< 

Former  §§  2622,  2623  of  this  Code,  consolidated  and  modified.  From  L,  1837, 
c.  460,  §§  17,  10;  2  R.  S.  58  (Part  2,  c.  6,  tit.  1),  §  If;  L.  1877,  c.  206,  §2. 

Former  §  2622  gave  additional  specific  power  to  inquire  into  the  facts 
as  to  "execution,  delivery  and  possession":  of  the  will.  In  this  connection 
we  observed  in  1913: 

In  view  of  the  language  of  the  Court,  in  Matter  of  Cunnion,  201  N.  Y.  125,  above 
referred  to,  as  to  the  reasonableness  of  the  rule  as  stated  by  Mr.  Wigmdre,  though 
negatived  by  §§  835  and  836  of  the  Code,  query,  whether  under  the  language  of 
the  last  paragraph  of  this  §  2622,  the  lawyer  who  drew  the  will  if  fie  received  it  from 
testator,  though  not  a  witness,  may  not,  on  the  Surrogate's  own  motion,  be  required 
to  testify  to  the  circumstances  attending  the  execution  in  spite  of  the  seal  of  the 
statute? 

The  genuineness  of  the  will  propounded  is  usually  established  by  the 
identification  of  the  instrument  by  the  witnesses  when  identifying  their 
signatures  as  witnesses.  But  §  2614  enables  the  Surrogate,  where  that 
means  of  satisfying  him  fails  by  reason  of  failure  of  memory  or  of  vague- 
ness of  the  proof,  or  where  one  or  both  witnesses  are  dead,  to  fix  the  gen- 
uineness of  the  instrument  not  only  by  proof  of  the  handwriting  of  the 
testator  and  the  witness  or  witnesses,  but  by  tracing  it  back  through  the 
proponent  and  the  person  who  obtained  the  will  from  the  testator;  as,  for 
example,  the  attorney  who  drew  the  will,  who  would  be  quite  competent 
to  testify  to  the  fact  that  the  will  propounded  is  the  will  he  drew  and  the 
testator  signed.  See  Matter  of  Way,  6  Misc.  484.  This  is  so  under  the 
act  as  it  stands  for  "all  the  facts  arid  circumstances"  as  to  "genuineness" 
are  words  of  most  comprehensive  import.  In  Matter  of  Burbank,  104  App. 
Div.  312,  the  court  lays  down  the  rules  as  to  proving  the  si^ature. 

1.  By  having  seen  the  party  write. 

2.  By  familiarity  with  authenticated  signatures. 

3.  By  comparison,  by  a  qualified  expert.  :: 
See  also  discussion  in  dissenting  opinion  by  Hiscocki  J.,  in  Matter  of 

Bur'tis,  107  App.  Div.  51,  70.   The  proof  necessary  to  satisfy- the  Surrogate 
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as  to  the  validity  of  the  execution  of  the  will  must  of  course  be  addressed  to 
the  various  requirements  of  execution  under  the  statute  and  is  discussed 
in  full  in  the  next  chapter  under  contested  probates. 

§  372a.  The  deposition  in  uncontested  cases. — ^Every  Surrogate's 
Court  has  its  own  forms.  The  precedent  submitted  is  satisfactory  in  prac- 
tice, and  conforms  to  the  Act. 

Surrogate's  Court, 
County  of  New  York. 


In  the  Matter  of  Proving  the 
Last  Will  and  Testament 
of 

Deceased, 

As  a  Will  of  Real  and  Per- 
sonal Property. 


County  and  State  of  New  York,  ss. : 

of  ,   being  duly  sworn  as  a 

witness  in  the  above-entitled  matter,  and  examined  on  behalf 
of  the  applicant  to  prove  said  will,  {or  the  proponent),  says:  I 
was  acquainted  with  the  above  named  "  now  de- 

ceased. The  subscription  of  the  name  of  said  decedent  to  the 
ihstrument  now  shown  to  me  and  offered  for  probate  as  (if 
need  be  say,  as  a  codicil  to)  h  last  will  and  testament,  and 
bearing  date  the  day  of  in  the  year 

one    thousand    nine    hundred  ,    (  )    was 

made  by  the  decedent  at  the  City  of  New  York, 
on  the    .  day  of  in  the  year  one  thousand 

nine  hundred  and  ,  in  the  presence  of  myself  and 

the    other    subscribing    witness.      At   the    time 
of  such  subscription  the  said  deced- 

ent declared  the  said  instrument  so  subscribed  by  h        to  be 
"  h        last   will   and   testament;    and   I   thereupon 
signed  my  name  as  a  witness  at  the  end  of  said  instrument,  at 
the  request  of  said  decedent,  and  in  h        presence. 

The  said  decedent  at  the  time  of  so  executing,  said  instrument, 
was  upwards  of  the  age  of  twenty-one  years,  and  in  my  opinion 
of  sound  mind,  memory  and  understanding,  not  under  any 
restraint  or  in  any  respect  incompetent  to  make  a  will.  I  also 
saw  said  ,  the  ot'her  subscribing  witness     ,  sign 

h        name  as  witness     at  the  end  of  said  will,  and 

know  that  he  did  so  at  the  request  and  in  the  presence  of  said 
decedent.    I  knew  said  decedent  for  years  before  the 

execution  of  said  instrument. 
Witness  sworn  and  examined  before  me  1 

this  day  of  191    j 

Assistant  to  the  Surrogate,  New  York  County. 

If  no  objections  be  filed  §  2546  operates.  The  uncontroverted  aver- 
ments of  the  petitioner  and  of  the  depositions  "  constitute  due  prpof." 

If  there  has  been  an  infant  represented  by  special  guardian  the  special 
guardian  should  file  a  report  substantially  as  follows: 
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Court:  ;, 

Title.     I      Special  guardian's  report. 

I,  'i^ttorney  and  Counsellor  at  LaW;' hereto- 

fore appointed  the  special  guardian  of;  the  infant       ^  ;  ■ 
for  the  purpose  of  appearing  for     .     .    , :  ,  herein  ^nd  ,protept>-, 
ing  rights  and  interests,  in  this  proceeding  do  hereby 

report  that  the  interests  of  said  infant  are 
that  I  have  examined  the  said  paper  writing  dated 
purporting  to  be  the  last  Will  and  Testament  of  said 
deceased,  the  petition  for  probate  thereof,  citation  and  proof 
of  service,  depositions  of  the  subscribing  witnesses  to  said  Last 
Will  and  Testament,  all  other  papers  in  this  proceeding,  and 
have  examined  the  witnesses  produced  by  the  proponent;  I 
further  report  that  there  is  no  valid  objection  to  the  probate 
of  said  paper  writing  on  the  part  of  said  infant,        or  any  of 
them. 

(Dated.)  ,,  , 

Special  Guardian.     • 

§  373.  Proof  of  lost  or  destroyed  will. 

§  2B13.    Vroo}  of  lost  or  destroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surrogate's  court;  but 
only  in  a  case  where  a  judgment  establishing  the  will  could  be  rendered  by  the  su- 
preme court,  as  prescribed  in  section  1865  of  this  act.  Former  §  2621  of  this  Code. 
From  L.  1870,  c.  359, -§8. 

Section  1865  provides  as  follows: 

§  1866.     Proof  of  lost  will  in  certain  cases. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a  lost  or  destroyed 
will,  as  prescribed  in  this  article,  unless  the  will  was  in  existence  at  the  time  of  the 
testator's  death  or  was  fraudulently  destroyed  in  his  lifetime;  and  its  provisions 
are  clearly  and  distinctly  proved  by  at  least  two  credible  Witnesses,  a  correct  copy 
or  draft  being  equivalent  to  one  witness. 

The  Surrogate's  power  to  admit  to  probate  a  lost  or  destroyed  will  is 
purely  statutory.  Hatch  v.  Sigman,  1  Dem.  519.  As  are  also  the  mode  of 
procedure,  the  proof  required  and  the  restrictions  imposed.  He  had  no 
power  before  1870.  The  provisions  of  the  Code,  §§  1861,  1865,  relating  to 
actions  to  establish  a  will,  govern  the  proceeding.  Matter  of  Ascheim,  75 
Misc.  434 ;  citing  Matter  of  Kennedy,  167  N.  Y.  163,  168.  Surrogate  Spring 
summarized  the  rules  governing  such  cases  as  follows  (Hatch  v.  Sigman, 
supra,  p.  521) : 

"First.  Where  a  will,  duly  executed,  has  been  lost  or  destroyed,  by  ac- 
cident or  design,  before  it  was  duly  proved  and  recorded  within  this  State, 
an  action  to  estabhsh  it  may  be  maintained.  Code  Civ.  Proc,  §  1861; 
Vowhees  v.  Voorhees,  39  N.  Y.  463,  affirming  50  Barb.  119. 

"Second.  Since  the  enactment  of  the  Code  of  Civil  Procedure,  proceed- 
ings to  establish  lost  or  destroyed  wills  can  be  entertained  in  a  Surrogate's 
Court.    Code,  former  §  2621. 

"Third.  Petitioner  is  not  entitled  to  a  decree  establishing;  such  will, 
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unless  list;,  the  will  was  in  existence  at  testator's  death,  or  2d,  was  fraudu- 
lently destroyed  in  his  lifetime;  and,  in  either  case,  its  provisions  must  be 
elearly  and  distinctly  proved  by  at  least  two  credible  witnesses,  a  correct 
copy  or  draft  being  equivalent  to  one  witness.  Code,  §  1865;  Kerry  v. 
Dimm,  37  N.  Y.  Supp:  92. 

"Fourth.  The  power  of  a  court  to  admit  to  probate  a  lost  or  destroyed 
will  exists  only  in  the  cases  I  have  mentioned."  Timon  v.  Claffy,  45  Barb. 
438i  446;  Harris  v.  Harris^  36  Barb.  88,  97. 

See  also,  later  case  of  Matter  of  Granacher,  74  App.  Div.  567,  aff'd  174 
N.Y.  504.      . 

In  entertaining,  applications  then  under  §  2613  to  establish  alleged  lost 
or  destroyed  wills.  Surrogates  must  not  relax  the  rules  by  which  they  are 
governed  in  admitting  wills  that  are  actually  producible  before  them. 
See  Matter  of  ReiffeU,  36  Misc.  472.  But,  on  the  contrary,  they  will  re- 
quire unmistakable  evidence  of  the  existence  of  a  properly  executed  will 
{Matter,  of  Purdy,  46  App.  Div.  33),  and  "clear  and  distinct"  proof  of  its 
provisions.  See  Sheridan  v.  Houghton,  6  Abb.  N.  C.  234;  McNally  v. 
Brown,  5  Redf.  372.  It  is  not  necessary  that  the  witnesses  should  re- 
member the  exact  language  used  by  the  testator;  but  they  must  be  able  to 
testify  at  least  to  the  substance  of  the  whole  will,  so  that  it  can  be  incor- 
porated in  the  decree,  should  the  will  be  admitted  to  probate.  See  Matter 
■of  Waldron,  19  Misc.  333.  In  Matter  of  Purdy,  supra,  probate  was  denied 
because  there  was  no  evidence  that  the  signature  was  made  in  the  presence 
of  both  witnesses,  or  that  decedent  acknowledged  his  signature,  nor  was 
there  sufficient  proof  of  the  will's  contents  under  §  1865. 

Mere  proof  of  the  existence  of  the  will  is  not  alone  sufficient.  See  Matter 
of  Schofield,  72  Misc.  281,  where  one  of  two  dupUcate  wills,  i.  e.,  the  one 
-testator  had  himself  kept,  was  notiound.  Held  destroyed,  animo  revocandi. 
It  must  be  shown  to  have  been,  lost,  or  fraudulently  destroyed.  If  a  will 
caninot:  be  found  which  is  known  to  have  existed,  the  only  presumption  is 
that  it  was  destroyed  by  the  testator  animo  revocandi.  Matter  of  Kennedy, 
167  N.  Y.  163,  aff'g  53  App.  Div.  105,  and  30  Misc.  1;  Matter  of  Nichols, 
40.Huh,  387,  389,  .citing  Idley  v.  Bowen,ll  Wend.  227;  Holland  v.  Ferris, 
2  Bi-adf.  334;  Hatch  v.  Sigman,  1  Dem.  518,  530;  citing  Betts  v.  Jackson,  6 
Wend.  173;  BulMey  v.  Redmond,  2  Bradf.  281;  Schultz  v,  SchuUz,  35  N.  Y. 
653;  Hard  v.  Ashley,  88  Hun,  103.  See  also  Collyer  v.  Cdlyer,  110  N.  Y. 
481,  486;  Knapp  v.  Knapp,  10  N.  Y.  276.  See  also  Matter  of  Ascheim,  75 
Misc.  434.  This  presumption  may  be  overcome  by  proof  of  the  deposit 
of  the  will  after  execution  with  a  custodian  and  that  the  testator  had  there- 
after no  access  to  it.  Or,  as  the  rule  is  stated  "it  may  be  rebutted  by 
sufficient  evidence  to  the  contrary."  Matter  of  Cunnion,  201  N.  Y.  123. 
The  burden  ofrebuttal  ison  those  "who  maintain  the  continuation  of  the 
will  as  an  inceptive  legal  instrument."  Matter  of  Ascheim,  supra.  In  the 
Keimedy  case,  supra,  li.  was  held  that  it  was  incompetent  to  prove  the  ex- 
istence of  the  will  by  declarations  of  the  decedent  (see  opinion,  reviewing 
,oases)!j--i  I .  -  /;■,■',„ 
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This  is  not  at  variance  with  Matter  of  Cosgrove,  31  Misc.  422.  In  that 
case  there  was  evidence  by  disinterested  witnesses  that  the  will  was,  upon 
execution,  handed  to  the  d!secutor  named  in  it,  and  there  was  no  evidence 
that  it  ever  returned  into  the  possession  of  testatrix.  A  week  before  her 
death  it  was  proved  she  spoke  of  the  will  as  in  such  executor's  possession, 
and  as  satisfactory  to  her.  Thomas,  Surr.,  held  that  such  declarations  w'ere 
competent  to  rebut  any  inference  of  revocation  arising  from  the  loss  of  the 
will,  occurring  while  the  executor  had  it,  citing  Betts  v.  Jackson,  6  Wend. 
173,  187,  188;  Matter  of  Marsh,  45  Hun,  107.  But  the  proof  as  to  its  loss 
or  destruction  must  be  such  as  to  counteract  the  presumption  of  laiwfill 
intent  to  revoke,  if  it  occurred  before  the  alleged  testator's  decease.      ' 

In  other  words,  "He  who  seeks  to  establish  a  lost  or  destroyed  will  as- 
sumes the  burden  of  overcoming  this  presumption  by  adequate  proof." 
Collyerv.  Collyer,  110  N.  Y.  481,  486.  So  if 'the  evidence  is  conflicting  and 
vmsatisfactory,  particularly  as  to  its  contents,  the  application  must  fail. 
But  the  rule  is  liberal  to  this  extent,  that  if  the  witnesses  recollect  the  sub- 
stantial disposition  of  the  property,  and  the  names  of  the  beneficiaries, 
the  Surrogate  is  justified  in  decreeing  it  as  proved. 

So  Surrogate  Livingston  held  that  §  1865  should  receive  a  liberal  con- 
struction, and  the  words  "its  provisions"  must  be  "clearly  and  distinctly 
proved, "  should  be  deemed  to  refer  to  the  disposing  provisions  of  the  will, 
and  not  necessarily  to  the  appointment  of  an  executor.  Early  v.  Early,  5 
Redf.  375,  386.  See  Matter  of  Purdy,A&  App.  Div.  33.  But  where  no  two 
witnesses  prove  all  the  provisions,  or  prove  any  of  them  with  sufficient 
clearness  to  enable  the  court  to  more  than  surmise  the  nature  of  the  will, 
probate  must  be  denied.  McNally  v.  Brown,  5  Redf.  372.  It  will  not 
suffice  to  prove  one  provision  by  two  or  more  witnesses,  and  another  pro- 
vision in  the  same  way  by  others,  but  each  of  the  witnesses  must  be  able  to 
testify  to  all  the  disposing  parts  of  the  will.  Collyer  v.  Collyer,  4  Dem. 
53;  Matter  of  Ruser,  6  Dem.  31,  33.  In  Matter  of  Kent,  89  Misc.  16,  held 
this  provision  not  applicable  to  parts  which  were  cut  out  of  the  will  pro- 
pounded, and  are  missing. 

Declarations  of  the  testator  as  to  its  contents  are  not  admissible  (td.). 
So  where  the  lawyer  who  drew  the  alleged  lost  will  testified  that  "it  either 
gave  the  whole  estate  to  the  wife  absolutely,  or  it  gave  it  to  her  for  life 
with  the  remainder  to  the  children,"  Surrogate  Coffin  observed  that:  this 
testimony  "lacks  the  elements  of  clearness  and  distinctness  which  the 
statute  exacts."  Matter  of  Ruser,  supra.  See  Grant  v.  Grant,  1  Sand.  ^ti. 
235.  See  discussion  by  Beekman,  J.,  of  credible  evidence  in  such  a  case. 
Kahn  v.  Hoes,  14  Misc.  63.  See  Matter  of  Cunnion,  201  N.  Y.  125;  opinion 
of  Chase,  J. 

§  374.  Existence  of  will  at  testator's  death. — The  Court  of  Appeals 
has  held,  that  where  a  will  has  been  lost  or  destroyed,  under  circumstances 
slibwing  that  it  was  not  done  with  the  knowledge  or  consent  of  the  testator, 
it  may  be  established  as  his  will  whether  the  loss  or  destruction  took  place 
before  or  after  his  decease.    Schultz  v.  SchuUz,  35  N.  Y.  653.    Section  186S 
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prescribes. that  such  a  wiir cannot  be  established  "unless  the  will  was  m 
existence  at  the  time  of  the  testator's  death,  or  was  fraudulently  destroyed 
in  his  lifetime."  This,  therefore,  limits  the  case  of  fraudulent  destruction 
as  a  ground  for  nonproduction  of  the  will  offered  for  probate  to  that  tak- 
ing place  in  testator's  lifetime.  It  must  also  be  a  fraud  as  to  the  testator. 
Matter  of  De  Grootj  9  N.  Y.  Supp.  471.  A  destruction  without  his  knowledge 
or  consent  and  in  disregard  of  his  intention,  is  such  a  fraud.  Early  v. 
Early,  5  Redf.  376.  But  mere  proof  of  opportunity  to  destroy,  or  motive 
to  destroy,  is  not  enough  to  satisfy  the  statute,  though  it  may  have  evi- 
dential weight  in  connection  with  other  evidence.  The  burden  of  proof 
of  "clear  and  distinct"  proof,  is  on  the  person  claiming  under  the  alleged 
will.  Collyer  v.  Collyer,  110  N.  Y.  481,  486;  Belts  v.  Jackson,  6  Wend.  173 ; 
Knapp  V.  Knapp,  10  N.  Y.  276.    See  also  "Contested  Probates, "  post. 

§  375.  Due  execution  must  be  proved. — The  Surrogate  must  require 
satisfactory  proof  that  the  will  was  executed  as  required  by  our  statutes. 
In  this  regard  there  is  no  distinction  between  a  lost  will  and  one  actually 
laid  before  the  court,  excepting  that  the  court  and  the  witnesses  are  de- 
prived of  the  substantial  aid  to  memory  given  by  the  sight  of  the  will  and 
of  the  recitals  of  an  attestation  clause.  See  Early  v.  Early,  5  Redf.  376, 
and  cases  discussed.  Surrogate  Rollins  (Matter  of  Paine,  6  Dem.  361)  out- 
lined the  issues  to  be  determined  in  a  given  case,  substantially  as  follows: 

1.  Did  the  decedent,  on  a  given  day,  execute,  in  compliance  with  the 
requirements  of  law,  a  written  instrument  as  and  for  his  last  will  and  testa- 
ment? 

2.  If  he  did  so  execute  such  instrument,  did  he,  at  the  time  of  such  exe- 
cution, possess  the  testamentary  capacity  requisite 'for  making  a  valid 
will? 

3.  If  he  did  so  execute  such  instrument,  was  he  induced  so  to  do  by 
undue  influence  or  fraud? 

4.  If  not,  have  the  provisions  of  such  instrument  been  clearly  and  dis- 
tinctly proved,  as  required  by  §  1865  of  the  Code  of  Civil  Procedure? 

5.  If  such  instrument  was  so  executed,  was  it  in  existence  at  the  time 
of  the  decedent's  death? 

6.  If  such  instrument  so  executed  was  not  in  existence  at  the  time  of 
this  decedent's  death,  had  it  been  fraudulently  destroyed  in  his  Ufetime? 

The  statement  of  these  issues  indicates  in  general  terms  the  issues  the 
proponent  of  a  lost  will  or  destroyed  will  must  undertake  to  meet,  and  all 
of  which  he  must  meet  by  affirmative  evidence.  Counsel  cannot  stipulate 
the  contents  of  a  will,  although  it  is  proved  that  there  was  a  will,  and  that 
it  was  duly  executed.    Matter  of  Ruser,  6  Dem.  31. 

In  this  case  the  draughtsman  of  the  will,  an  attorney,  was  doubtful 
whether  the  testator  gave  his  estate  to  his  wife  absolutely  or  for  life.  ,  Coun- 
sel for  all  parties  entered  into  a  stipulation  that  the  testator  left  his  estate 
to  his  widow  for  her  life  with  a  remainder  to  his  children.  Surrogate  Coffin 
very  properly  held  that  the  statute. contemplated  no  such  royal  road  to 
probate  and  refused  to  give  force  to  the  stipulation.    Section  835  of  the 
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Code  does  not,  in  such  a  case,  render  the  draughtsman  of  thejwill,ran  at- 
torney, incompetent  to  testify  as  to  what  took  place  at  the.  time  of  execu- 
tion." Matter  of  Barnes,  70  App.  Div.  525,  528,  citing  HurlburiY.  H'urWurt, 
128  N.  Y.  424;  Rosseau  v.  Bleau,  131  N.  Y.  183;  Matter  of  Chase,;4l  Hun, 
204;  Sheridan  v.  Houghton,  16  Hun,  628,  aff'd  84  N.  Y.  643;  Hebbardv. 
Haughian,  70  N.  Y.  55.  But  in  this  case  the  incompetency  was  shown 
to  have  been  waived  by  the  testator  at  time  of  execution. 

In  Matter  of  Eldred,  109  App.  Div.  777,  the  will  involved,  was  holo- 
graphic. There  was  no  attestation  clause.  The  witnesses  testified  some- 
what unsatisfactorily.  But  the  probate  was  sustained.  See  opinion  at 
p.  780.  In  Matter  of  Halstead,  51  Misc.  542,  the  Surrogate  found  the  will 
had  been  in  existence;  he  found  its  contents  and  thatit  had  been  destroyed 
after  decedent's  death.  But  as  both  the  witnesses  were  dead  and  there 
was  no  proof  of  their  handwriting  he  refused  probate.  Where  there  is  an 
attestation  clause,  see,  for  discussion  of  presumptive  effect  thereof:  Matr- 
ter  of  Abel,  136  App.  Div.  788;  Matter  of  Sizer,  129  App.  Div..  7,  aff'd  195 
N.  Y.  528.    See  ante,  discussion  of  Due  Execution. 

§  376.  Proof  of  codicil  to  or  revocation  of  alleged  lost  or  destroyed 
will. — In  case,  upon  an  application  to  prove  a  lost  or  destroyed  will,  one 
opposing  its  probate  sets  up  an  alleged  codicil  or  a  revoking  clause  in  a 
later  but  also  lost  will,  the  question  becomes  material  whether  this  cbdicil 
or  later  will  and  its  execution  and  contents  must  be  established  in  the  same 
way  and  under  the  same  rules  required  in  order  to  the  adihission  of  the  will 
sought  to  be  probated.  >  ■  . :  r 

Surrogate  Rollins  intimates  that  it  is  not  necessary,  but  that  "  any  legal 
evidence  which  satisfies  the  Surrogate  of  the  existence  of  a  will  executed 
subsequently  to  one  offered  for  probate  is  sufficient  also  to  justify  the 
denial  of  probate  to  the  earlier  paper."  And  he  held  {CoMgah  v.  Mc- 
Kernan,  2  Dem.  421,  425),  that  it  was  not,  accordingly,  necessary  that  two 
witnesses  should  testify  as  to  the  contents  of  the  later  instrument,  nor 
was  it  necessary  to  show  that  such  instrument  was  in  existence  at  the: time 
of  the  testator's  death,  nor  that,  if  not  then  in  existence,  it  had  been  fraud- 
ulently destroyed  in  his  lifetime.  He  bases  this  decision  upon  the  decision 
of  the  Court  of  Appeals  in  Harris  v.  Harris,  26  N.  Y.  433,  which  held  that 
the  statutory  provision  respecting  the  mode  of  estabUshing  lost  wills  re- 
lated only  to  the  special  proceeding  pointed  out  by  the. statute  andfdid 
not  abolish  the  common-law  rule  of  evidence,  which  allowed  the  proof  of  p, 
lost  will  by  a  single  credible  witness.  See  Jackson  v.  Le  Grange^  19  Johns. 
386;  Dan  v.  Brown,  4  Cow.  483;  Jackson  v.  Betts,  6  Cow.  377;  Chapman  v. 
Rodgers,  12  Hun,  342,  347;  Fetherly  v.  Waggonel;  11  Wend.  599.  The 
learned  Surrogate  accordingly  declared  he  would  admit  parol  evidence  of 
the  execution  of  a  later  will  as  well  as  of  the  fact  that  it  contained  a  revok- 
ing clause.    See  Co%er  V.  Co%er,  4  Dem.  53,  at  page  59. 

In  Matter  of  Meyers,  28  Misc.  359,  a  lost  will  was  proved  to  contain*  a 
clause  revoking  an  earlier  will.    The  latter  was  accordingly  dehied  probate. 


CHAPTER  IV  , 

CONTESTED   PROBATES 

§  377.  The  issues  in  probate  cases. — The  subject-matter  of  a  con- 
test, in  a  probate  proceeding  may  be  confined  exclusively  to  the  factum 
of  the  .will,  or  it  may  include  also  the  exposition  of  the  will,  that  is,  its  con- 
struction and  effect,  if  it  be-,fo,und  to  be  a  valid  will  for  any  purpose.  The 
distinction  between  these  two  subjects  of  jurisdiction  is  important.  The 
one  question  is  as  to  the  genuineness  and  valid  execution  of  the  paper,  in- 
volving the  testamentary  capacity  of  the  testator,  his  freedom  from  re- 
straint, and  all  questions  of  fraud  and  mistake  in  the  testaimentary  act, 
including  in  some  measure  the  legality  of  the  testamentary  dispositions. 
The  other  question  is  as  to  the  meaning  of  the  language  of  the  will  and  its 
effect  as  a  disposition  of  property.  The  distinction  is  important  because, 
as  to  the  factum  of  the  will,  parol  or  extrinsic  evidence  is  admissible  to  im- 
peach or  to.  sustain  the  will,  while,  on  the  question  of  construction,  such 
evidence  is  only,  admissible  within  certain  strict  rules  and  limitations. 
Matter  of  KeLemmn,  126  N.  Y.  73.  Previous  to  the  adoption  of  chapter  18 
of  the  Code  of  Civil  Procedure,  Surrogates'  Courts  (with  the  single  excep- 
tion of  that  of  New  York  county,  under  Laws  1870,  chap.  359,  §  U,  which 
conferred  on  the  Surrogate  the  same  power  and  jurisdiction  as  the  Supreme 
Court  had,  in  determining  the  construction,  validity,  or  legal  effect  of 
wills  of  real  or  personal  property — much  broader  than  those  conferred  by 
the  present  statute)  had  no  jurisdiction  to  pass  upon  any  question  other 
than  the  fact  of  the  due  execution  and  attestation,  and  the  "validity" 
of  the  will;  and  this  "validity"  was  interpreted  to  mean  the  validity  of 
its  execution  as  the  act  of  a  capable  testator,  free  from  restraint,  etc.  The 
court  had  no  authority,  in  a  proceeding  for  probate,  to  pass  upon  the  quesr 
tion,  whether  any  provision  of  the  will  was  in  contravention  of  a  statutory 
limitation  of  testamentary  power,  or  whether  a  devisee  or  legatee  was  legally 
competent  to  take  under  the  will,  or  like  questions  involving  the  legality 
and  construction  of  dispositive  clauses  in  a  will.  See  McLaughlin's  Estate, 
1  Tuck.  79;  Matter  of  Oilman,  38  Barb.  364;  Nelson  v.  McGiffert,  3  Barb. 
Ch.  158;  Matter  of  Forman,  54  Barb.  274;  Bevan  v.  Cooper,  72  N.  Y.  317; 
Wat^s  y.Cullen,  2  Bradf.  354;  Hillis  v.  Hillis,  16  Hun,  76.  Thl'e  inquiry 
of  the  court;  was  limited  to  the  single  question  of  the  valid  execution  of 
the  paper  as  the  last  will  of  a  free  and  competent  testator.  And  probate 
could  not  be  resisted  on  the  ground  that  the  testator  had  no  power  to  dis- 
pose of  the  property  referred  to,  or  that  his  proposed  disposition'  was  illegal. 
The  law  is  now  otherwise;  and  in  the  same  proceeding  by  which  the  genuine- 
ness of  the  will  and  the  validity  of  its  execution  are  determined,  the  court 
§  377  417 
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may,  if  so  required  by  any  party  in  interest,  pass  upon  the  validity, 
construction,  or  effect  of  any  disposition  of  property,  contained  in  the  will 
unless  the  will  is  rejected  for  failure  of  proof  of  the  statutory  requisites. 
Code  Civ.  Proc,  §  2615.  The  exercise  of  this  jurisdiction  is  the  subject 
of  the  next  following  chapter.  The  present  chapter  is  devoted  to  a  con- 
sideration of  the  rules  and  practice  governing  the  determination  of  ques- 
tions arising  upon  the  factum  of  the  will.' 

§  378.  Factum  of  the  will. — By  this  phrase  is  not  meant  merely  the 
formal  execution  and  attestation  of  the  instrument.  It  is  trufe  tLait  the 
formal  execution  and  pubhcation  of  the  testamentary  paper  is  the  best, 
and,  in  most  cases,  the  only  evidence  of  the  testator's  intention  to  make 
a  i  will,  but  the  questions,  whether  the  testator  intended  to  make  the  par- 
ticular will  offered  for  probate;  whether  his  instructions  to  the  draftsman 
were  comprehended;  whether  those  instructions  were  correctly  put  in  writ- 
ing; whether,  when  the  will  was  read,  he  understood  its  contents;  whether 
they  conformed  to  his  real  wish;  whether,  in  fact,  *Ais  particular  instrument 
is  his  will — are  all  elements  of  the  factum  of  the  will'  and  are 'to  be  deter- 
mined by  a  considerate  examination  of  all  the  facts  and  circumstances 
attending  the  transaction.  For  the  factum  of  a  will;  as  was  said  by  Sir 
John  Nicoll,  Zaeharias  v.  Collis,  S  Phillim.  179;  and  see  Burger  v.  Hill, 
1  Bradf.  363;  Fisher  v.  Clark,  1  Paige,  176;  Coltonv.  Bbssi  2  id.  398;  "means 
not  barely  the  signing  of  it,  and  the  forinal  publication  or  delivery,  but 
proof,  in  the  language  of  the  condidit,  that  he  well  knew>  and  linderstood 
the  contents  thereof,  and  did  give,  will;  dispose,  and  do,  inal  things  as 
in  the  s&id  will  contained."  It  may  be  said  generally,  then,  that  questions 
of  error  or  mistakes  or  variances,  as  well  as  of  fraud  and  incapacity,  when 
they  relate  to  the  factum  of  the  will,  are  to  be  determined  iby  the  Siu-rogate 
whenever  they  are  raised  in  a  proceeding  for  the  probate  of  the  instrument. 

§  379.  Notice  of  probate.^ — The  Act  of  1914  provides  ■  that  in  every 
case,  regardless  of  contest,  notice  shall  be  sent  to  legatees  and  devisees  as 
distinct  from  heirs  and  next  of  kin,  who  have  to  be  cited.  This  notice  Wmy 
be  sent,  as  soon  as  the  will  is  filed.  In  such  case  it  reads  that  the  will  "'has 
been  offered  for  probate."  Or  it  may  be  sent  after  the  depositiohs  of  sub- 
scribing witnesses  have  been  taken  and  found  satisfactory;  iln  such  case 
it  will  read  "has  been  probated,"  The  persons  notified  are  not  necessary 
parties  in  their  "class"  capacity,  though  some  of  them  may  have  been 
cited  as  heirs  or  next  of  kin,  in  which  case  notice  need  not  be  sent  to  them. 
This  notice  is  required  by  §  2616 : 

§.  2616.    Notice  of  probate  to  legatees  and  devisees. 

Before  letters  are  issued,  there  shall  be  filed  in  the  surrogate's  cbiirt  a  written 
notice,  entitled  in  the  proceeding,  stating  the  name  of  the  testator^  that  his  last 
will  and  testament  has  been  offered  for.  probate,  op  pi-bbated,'  as  ithe  case  may  be, 
and  the  name  and  post-ofiice  address  of  the  proponent,  land  of  ^each  and  every 
legatgei,  devisee  or  other  beneficiary,  as  set  forth  in  the  petitipn,  whp  has  not  been 
cited  or  has  not  appeared  or  waived  citation,  with  proof  by  afiida,vit  of  the  mailing 
of  a  copy  of  such  notice  to  each  of  said  beneficiaries.  ^ 

New.' 
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The  notice  is  procedural,  not  jurisdictional.  Until  proof  of  its  mailing 
is  filed,  letters  will  not  issue.  It  serves,  moreover,  to  give  pubKcity  to  the 
fact  that  the  will  is  or  is  to  be  probated,  among  persons  by  whom  it  would 
mpst  probably  be  known  whether  a  later  will  or  a  codicil  had  been  made, 
or  was  in  ejdstence. 

The  precedent  suggested  is  in  use  in  New  York  County.  The  notice  is 
a  step  in  the  borderland  between  uncontested  and  contesteid  probate.  If 
there  be  a  will  or  codicil  unknown,  such  notice  is  apt  to  expedite  its  produc- 
tion, and  compel  the  settlement  of  the  question  of  "last  will"  at  once. 

PRECEDENT   FOR   NOTICE   OF   PROBATE,   §§  2616,   2618 
Court. 

Title. 

Take  Notice  that  the  last  will  and  testament  of 
deceased,  has  been  offered  for  probate  (or,  has  been  probated), 
and  that  the  names  and  post  office  addresses  of  the  proponent 
and  of  the  legatees,  devisees  or  other  beneficiaries,  as  set  forth 
in  the  petition  hergin,  who  have  not  been  cited  or  have  not 
appeared  or  waived  citation,  are  as  follows: 

the    proponent    whose    post    office    address    is 
whose   post   office    address   is 
Dated,  New  York,  19    . 

Attorney  for  Petitioner, 
Office  and  Post  Office  Address 

Ne*  York  City. 

1  AFFIDAVIT   OF   SERVICE   OF  NOTICE   OF   PROBATE,   §  2616 
Court. 

Title. 

County  of  New  York,  ss. : 

of  being  duly  sworn  says  that 

on    the  day    of  he    deposited    in    the 

post  office,  at  the  County  of  New  York,  a  copy  of  the  within 
notice  of  probate,  contained  in  a  securely  closed  post-paid 
wrapper,  directed  to  each  of  the  following,  named  persons 
rpspectively   at   the   place  hereinafter   set   forth,    as 

,     follows:  .         . 

Note.  Specify  clearly  thp  time  and  place  of  service  of  each  party  served. 

§  380.  Burden  of  proof  generally. — (See  §  387  below).  The  proof  of  a 
will  must  be  in  accordance  with  the  rules  of  evidence  which  prevail  in  all 
judicial  investigations.  Peebles  v.  Case,  2  Bradf.  226.  The  party  pro- 
pounding the  will  has  the  affirmative,  and  the  burden  of  proof  rests  on  him 
to  show  to  the  satisfaction  of  the  court  that  the  instrument  was  duly  exe- 
cuted by  a  testator  of  sound  mind  and  lawful  age,  etc.  Delpfield  v.  Parish, 
25  N.  Y.  9,  97;  Matter  of  Kellum,  52  id.  517;  Rollwagen  v.  Rollwagen,  63  id. 
504;  Kingsleyv.  Blanchard,  66  Barb.  317;  Dickie  v.  Van  Vleck,  5  Redf.  284; 
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Legg  v.  Meyer,  id.  628;  Miller  v.  White,  id.  320;  Co&per  v.  Benedict',  3  Dem. 
136;  Matter  ofMcMulkin,  6  id.  347;  Matter  oj  Elmer,  88  Hun,  290,  34  N.  Y. 
Supp.  406;  Matter  of  Hitchler,  25  Misc.  365,  55  N.  Y.  Supp.  640;  Matter  of 
Schreiber,  112  App.  Div.  495,  98  N.  Y.  Supp.  483.  The  subject  of  pre- 
sumptions and  burden  of  proof  as  to  the  mental  capacity  of  a  testator,  is 
more  in  order  for  a  subsequent  page.  As  to  proving  the  due  execution 
and  attestation  of  the  will,  it  is  sufficient  to  say,  in  this  place,  generally, 
that  if  the  attestation  clause  is  full,' the  signature  genuine,  the  circuriistances 
corroborative  of  due  execution,  and  no  evidence  is  given  disproving  a  com- 
pliance in  any  particular,  the  presumption  may  be  lawfully  indulged  under 
§  2546  that  all  the  provisions  of  the  statute  were  complied  with,  although 
the  witnesses  are  unable  to  recollect  the  execution,  or  what  took  place 
at  the  time.  Matter  of  Kellum,  52  N.  Y.  517;  Orser  v.  Orser,  24  id.  51; 
Brmjon  v.  Clark,  77  id.  369;  Matter  of  Moore,  46  Misc.  537.  As  to  effect  of 
the  attestation  clause  as  evidence  of  execution  and  publication,  see  ante, 
§  303  et  seq.  Where  the  testimony  leaves  the  matter  in  such  a  state  of  doubt 
and  uncertainty  that  the  mind  of  the  court  is  not  brought  to  the  belief 
of  the  actual  execution  of  the  will,  although  it  is  not  convinced  to  the  con- 
trary, a  decree  admitting  it  to  probatfe  will  be  reversed.  Rowland  v.  Taylor, 
53  N.  Y.  627;  Knapp  v.  Reilly,  3  Dem.  427;  Matter  ofBurtis,  107  App.  Div. 
51;  Matter  of  Schreiber,  112  App..  Div.  495,  98  N.  Y.  Supp.  483.  A  mere 
doubt  as  to  the  validity  of  the  will,  will  not  justify  the  Appellate  Court  in 
reversing  a  decree  of  the  Surrogate  admitting  it  to  probate.  ^Delafield  v. 
Parish,  25  N.  Y.  35.  A  grave  (joubt,  such  as  will  justify  reversal,  is  not 
fornled  by  the  fact  that  the  sustaining  witnesses  contradict  each  other, 
as  to  the  facts  attending  the  execution,  where  the  evidence  of  each  witness 
taken  separately  shows  the  due  execution  of  the  will.  Matter  of  Lyddy, 
24  St.  Rep.  607.  In  general,  the  burden  of  proof  remains  with  the  pro- 
ponent to  the  end  of  the  trial,  and  if,  upon  consideration  of  all  the  evidence 
on  both  sides,  the  court  is  not  satisfied  that  the  paper  propounded  con- 
tains, the  last  will  of  the  deceased,  it  must  refuse  probate.  Indeed,  if  there 
is  a  reasonable  doubt  whether  one  or  more  of  the  directions  of  the  statute 
have  not  been  omitted,  the  probate  must  be  refused,  although  it  may 
appear  probable  that  the  paper  expresses  the.  testator's  intention.  Theo- 
logical Seminary  of  Auburn  v.  Calhoun,  25  N.  Y.  422,  note;  Rowland  v. 
Taylor,  53  N.  Y.  627.  And  see  Irwin  v.  Irwin,  1  Redf.  495;  Crispell  v. 
Dubois,  A  Barb.  393;  and  Burritt  v.  Silliman,  16  id.  198.  Where  it  is  al- 
leged as  a  ground  of  contest,  that  a  subsequent  will  was  executed  by  the 
testator,  the  burden  is  on  the  contestant  to  show  the  due  execution  of  the 
subsequent  will,  in  order  to  establish  a  revocation  of  the  one  propounded. 
Mairs  v.  Freeman,  3  Redf.  181.  See  Matter  of  Sands,  62  Misc.  146.  Even 
where  the  will  has  once  been  admitted  to  probate,  and  allegations  against 
its  validity  or  the  competency  of  its  proofs  are  filed,  the  burden  of  proving 
,anew  is  upon  tlje  parties  resisting  the  allegations.  Collier  v.  Idley,  1  Bradf . 
,94.  Compare  Shaw  v.  Shaw,  1  Dem;  21,  and  the  same  burden  rests  upon 
•the  proponent  where  the  decree  of  probate  has  been  reversed  and  a  new 
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trial  ordered.  Matter  of  Hopkins,  41  Misc.  83,  83  N.  Y.  Supp.  890,  a£f'd 
93  App.  Div.  618;  appeal  dismissed,  180  N.  Y.  528. 

§,  381.  Weight  of  evidence. — No  unvarying  rule  as  to  the  amount  of 
evidence  necessary  to  establish  the  execution  of  a  will  can  be  laid  down, 
which  is  to  control  in  every  case,  as  the  circumstances  of  each  case  must 
differ  from  any  other.  It  is  the  duty  of  the  court  to  ascertain,  from  the 
facts  and  circumstances,  whether  the  instrument  offered  is  established 
with  reasonable  certainty.  Ri^er  v.  Legg,  51  Barb.  260;  Nexsen  v.  Nexsen, 
3  Abb.  Ct.  App.  Dec.  360;  2  Keyes,  229.  The  instrument  propounded  for 
probate  must  stand  or  fall  on  the  testimony  adduced  before  the  Surrogate 
in  the  proceeding  for  its  proof.  The  fact  that  the  instrument  propounded 
has  been  already  proved  in  the  Supreme  Court,  as  a  will  of  realty,  is  not  a 
material  fact  in  a  proceeding  for  its  proof  as  a  will  of  personalty  in  the  Sur- 
rogate's Court.  Isham  v.  Gibbons,  1  Bradf.  69.  And  see  Collier  v.  Idley, 
id.  94.  And  conversely,  a  will  once  proved  as  a  will  of  personalty,  may 
afterward,  on  the  discovery  of  real  property,  be  proved  anew  as  a  will  of 
real  estate.  Smith's  Estate,  1  Tuck.  108.  The  proponent  is  not  required  to 
produce  all  the  witnesses,  except  in  certain  cases  already  pointed  out,  and 
even  in  those  cases  it  is  not  essential  that  each  witness  should  be  able  to 
testify  that  all  the  formalities  required  by  law  were  complied  with. 

§  382.  Contests — Objections.^ — With  these  preliminary  observations 
we  turn  to  the  manner  of  beginning  contest  under  the  act  of  1914: 

§  2617.     Who  may  file  objections  to  the  probate  of  an  alleged  will;  jury  trial. 

Any  person  interes^ied  in  the  event  as  devisee,  legatee  or  otherwise,  in  a  will  or 
codicil  offered  for  probate; 

Or  interested  as  heir-at-law,  next  of  kin,  or  otherwise,  in  any  property,  any 
portion  of  which  is  disposed  of  or  affected,  or  any  portion  of  which  is  attempted 
to  be  disposed  of  or  affected,  by  a  will  or  codicil  offered  for  probate; 

Or  is  interested  as  devisee,  legatee,  executor,  testamentary  trustee  or  guardian 
in  any  other  will  or  codicil  alleged  to  have  been  made  by  the  same  testator  and 
not  duly  revoked  by  him; 

May  file  objections  to  any  will  or  codicil  so  offered  for  probate. 

Such  objections  must  be  filed  at  or  before  the  close  of  the  testimony  taken  before 
the  surrogate  on  behalf  of  the  proponent,  or  at  such  subsequent  time  as  the  surro- 
gate may  direct. 

And  if  a  jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded  in  the  ob- 
jections. 

New. 

We  paragraph  the  section  to  make  its  differentiations  more  obvious. 
Following  §  2616,  already  quoted,  it  hints  at  contests  that  may  arise  from 
the  notice  served  thereunder;  but,  independently,  it  makes  very  definite 
the  persons  who  may  involve  an  estate  in  the  delay  and  expense  of  a  pro- 
bate trial,  and  very  definite  as  well  the  real  interest  that  must  exist,  and 
be  threatened  by  the  proposed  probate  of  the  will  before  the  court. 

The  section  will  be  illuminated  if  we  bear  in  mind  the  repeal,  as  to  mat- 
ters begun  after  the  act  of  1914  went  into  operation,  of  §  2653a  and  the 
inclusion  in  §  2617  of  the  requii-ement  of  timely  demand  of  jury  trial,  as 
well  as  the  fact  that,  under  §  2537,  if  not  so  seasonably  demanded;  the 
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right  is  deemed  waived.  Matter  of  Holme,  167  App.  Div.  237.  The  effect 
of  these  facts,  conjointly,  is  to  make  the  decree  when  'entered  conclusive. 
The  riiles  of  court  local  to  the  county  must  be  consulted.  In  New  Ydrk 
County,  it  is  prescribed : 

Rule  VI. — Contested  Probates 

A  copy  of  any  objections,  filed  to  the  probate, of  a  last  will  and  testament  shall 
be  served  upon  the,  proponent  or -his  attorney  in  case  the  proponent  shall  have  ap- 
peared by  attorney. 

In  a  contested  probate  proceeding  notice  of  trial  shall  be  served  and  a  note  of 
issue  filed  as  prescribed  by  section  977  of  the  Code  of 'Civil  Procedure. 

In  cases  of  contests  in  probate  proceedings,  where  a  notice  of  objection  filed  is 
required  by  section  2618,  C.  C;  P.,  and  within  five  days  after  objections  to  the  pro- 
bate are  filed,  the  proponent  shall  present  a  verified  petition  fpr  and  procure  and  enter 
an  order  directing  such  notice,  If  the  proponent  fails  to  present  such  petition  and 
fails  to  procure  and  enter  such  order  within  five  days  after  objections  are  filed',  any 
other  party  to  the  proceeding  may  present  such  petition  and  order. 

Rule  VII. — Jury  Trials  op  Probate  Cases 

Within  five  days  after  a  jury  trial  is  denlanded  in  the  objections  filed  to  the 
probate  of  a  will  the  party  making  the  demand  shall  present  on  two,  days'  notice 
of  settlement  to  the  attorneys  of  all  parties  who  have  appeared  by  attorney  a  pro- 
posed order  directing  such  trial  by  jury-  Such  order  shall  state  plainly  and  con- 
cisely the  controverted  questions  of  fact  to  be  tried  by  jury.  If  a;  party  demanding 
a  trial  by  jury  fails  to  serve  and  present  a  proposed  order  as  aforesaid,  such  order 
may  thereafter  be  presented  by  any  party  to  the  proceeding. 

The  notice,  referred  to  in  Rule  VI,  under  §  2618,  is  thus  regulated: 

§  2618.    Notice  to  legatees  and  devisees  of  olgections  filed. 

Whenever  objections  are  filed,  to  the  probate  of  a  will,  theiproponent  shall  file 
the  notice  specified  in  section  2616  and  serve  the  same  on  each  of  the  parties  therein 
named,  and  upon  any  other  persons  directed  by  the  surrogate  to  be  notified,.:m  such 
manner  and  within  such  time  as  the  surrogate  shall  direct,  which  notice  shall  have 
the  additional  statement  included  in  or  endorsed  thereon  that  objections  have 
been  filed  to  the  probate  of  such  will  and  that  the  same  will  be  heard  on  a  day  or 
at  a  term  of  con*t  therein  stated.  Proof  of  due  service  of  such  notice  shall  be  made 
and  filed  in  the  surrogate's  office,  and  any  decree  in  the  proceeding  shall  not  affect 
the  right  or  interest  of  any  such  person  unless  he  shall  have  been  so  notified. 

New;  see  former  §  2617  of  this  Code. 

The  practice,  in  New  York  county,  is  to  proceed  by  petition  and 
order.    The  following  precedents  are  suggested: 

Surrogate's  Court, 
County  of  New  York. 


In  the  Matter  of  Proving  the 
Last  WiM  and  Testament 
of 

Deceased. 


Petition. 


To  the  Surrogate's  Court  pf  the  County  of  New  York: 
The  petition  of  respectfully  shows: 

First.  That  your  petitioner  is  the  execut        named  in  the 


382  CONTESTED  PROBATES  423 

last  Will  and  Testament  of  ,   late  of  the 

County  of  New  York,  deceased. 

Second,  That  said  last  Will  and  Testament  was  duly  filed 
'  1  f or  probate,  and  that  proceeding  for  the  probate  of  said  last 
Will  and  Testament  have  been  begun  by  your  petitioner. 

Thirdi  That  objections  have  been  filed  to  the  probate  of  said 
last  Will  and  Testament. 

Fourth.  That  a  notice  of  probate  to  the  legatees  and  devisees 
named  in  said  will  as  specified  in  Sec- 

tion 2616  of  the  Code  of  Civil  Procedtire,  has  been  filed  in  the 
Surrogate's  Court.  That  said  notice  has  the  additional  state- 
ment endorsed  thereon  that  objections  have  been  filed  to  the 
probate  of  said  will  as  required  by  Section  2618  of  the  Code 
of  Civil  Procedure. 

Fifth.  That  all  of  the  persons  named  in  said  notice  are  of 
full  age  and  of  sound  mind  except 

Wherefore,  your  petitioner  prays  for  an  order  directing  in 
what  manner  and  within  what  time  such  notice  shall  be  served 
on  the  persons  therein  named,  and  that  the  petitioner  may  have 
such  other  and  further  reUef  as  the  Court  may  deem  proper. 


County  and  State  of  New  York,  ss. : 

,  the  petitioner  named  in  the  foregoing  peti- 

tion,   being    duly  sworn,    deposes    and    says 

that    h    '    ha^  read    the    foregoing 

petition  subscribed  by  h  and  knows  the  contents  thereof; 
and' that  the  same  is  true  of  h  own  knowledge,  except  as 
to  the  matters  therein  stated  to  be  alleged  on  information  and 
beUef,  and  that  as  to  those  matters  h        believes  it  to  be  true. 

Petitioner. 
Sworn  to  tlus  day  ] 

of  191  4 

N.Y.  County.  n    .. 

At  a'  Surrogate's  Court  held  in  and  for  the 
County  of  New  York,  at  the  HaU  of  Records 
in  the  Borough  of  Manhattan,  New  York 
City,  on  the  ■   day  of 

,191  . 


Present: 

Hon. 


Surrogate. 


In  the  Matter  of  Proving  the 
'    Last  Will  and  Testament 
of 


Deceased. 


Order  for  Notice  of  Objections 

Filed. 

Sec^.  2616,  2618. 


On  reading  and  filing  the  petition  of  the 

petitioner  and  proponent  herein  ,   by  which  it 

appears  that  objeclaons  to  the  probate  of  said  Will  have  been 
filed  herein. 


424 
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Now,  on  Motion  of  ,  Attorney    for  the  peti- 

tioner, the  proponent    herein,  it  is     ' 

Ordered,  that  the  notice  of  probate  filed  in  this  proceeding 
and  the  additional  statement  of. objections  filed,  which  state- 
ment is  endorsed  upon  said  notice,  shall  be  served  upon  each 
of  the  persons  named  in  said  notice 
stating  that  said  objections  will  be  heard  at  a  Trial  Term  of 
the  Surrogate's  Court,  of  the  County  of  New  York,  held  at 
the  Hall  of  Records,  in  said  County,  on  the  day 

of  ,  191  . 

It  is  Further  Ordered  that  said  notice  and  said  additional 
statement  shall  be  served  personally  on  each  of  the  persons 
therein  named  who  are  residents  of  the  State  of  New  York,  at 
least  eight  (8)  days  before  said  day  of  hearing  and  that  said 
notice  and  said  additional  statement  shall  be  served  upon  each 
of  the  persons  therein  named  who  are  not  residents  of  the 
State  of.  New  York  by  depositing,  at  least  sixteen  (16)  days 
before  the  said  day  of  hearing^  in  the  post-ofiBbe  at  the  County 
of  New  York,  a  copy  of  said  notice  and  additional  statement, 
contained  in  a  securely  closed  post-paid  wrapper,  directed  to 
each  of  them  respectively,  at  the  places  therein  designated  as 
their  post-oflSce  addresses. 


,  §  383.  Objections — Precedent.^ — Section  2519  covers  the  form  and 
content  of  all  "pleadings"  in  Surrogate's  Court.  It  expressly  includes  "an- 
swers and  objections."  Section  2617,  by  the  words  "may  file  objections" 
means  written  objections  conforming  to  §  2519.  As  these  objections  pre- 
sent the  issues  on  which  the  decree  to  be  ma;de  will  be  conclusive,  except 
on  appeal,  the  practitioner  must  be  as  careful,  as  in  a  Siipreme  Court  action. 
See  Matter  of  Garner,  54  Misc.  116,  as  to  "careless"  answer. 

The  following  may  servQ  as  a  precedent  for  the  answer  in  a  contested 
will  case: 


Answer     in     con- 
tested will  case. 
Erase  inappropriate 
Uions. 


Note.  If  possible 
characterize  qohtest- 
ant  under  one  of  the 
categories  set  oiit  iii 
§  2617. 


Surrogate's  Court, 

County  of  New  York. 
In  the  Matter  of  proving  the 
alleged  Last  Will  and  Tes- 
tament of 

S.  P.,  Deceased. 
The  answer  of  interested,  as  legatee  in  a  will  other 

than  thp  one  propounded  made  by  the  same  testator  above 
named,  and  not  duly  revoked  by  him  (note),  respectfully  shows 
to  the  Court,  on  information  and  belief: 

I.  That  the  paper  writing  bearing  date  the  8th  day  of  May, 
1909,  and  purporting  to  have  been  executed  on  that  day,  is 
not  the  last  Will  and  Testament  of  said  decedent,  ["but  was  in 
his  Ufe  time,  duly  revoked  by  him,"'or  "that  on  a  day  subse- 
quent to  said  8th  day  of  May,  1909  he  duly  made  and  published 
his  last  will  (in  which  contestant  is  named  as  a  legatee),  a  copy 
of  which,"  etc.]. 

or,  II.  That  the  said  alleged  will  was  not  duly  executed  by  the 
said  S.  P.,  deceased;  that  he  did  not  publish  the  same  as  his 
Will  in  the  presence  of  the  witnesses  whose  names  are  sub- 
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scribed  thereto;  that  he  did  not  request  the  said  two  witnesses 
to  be  witnesses  thereto,  and  that  the  said  alleged  witnesses  did 
not  sign  as  witnesses  in  his  presence  or  in  the  presence  of  each 
other. 

or,  III.  That  on  said  day  of  19        the  said 

decedent,  S.  P.,  was  not  of  sound  mind  or  memory,  nor  mentally 
capable  of  making  a  will. 

or,  IV.  That  the  said  paper  writing  was  not  freely  or  volun- 
tarily made  or  executed  by  the  said  8.  P.,  as  his  last  Will  and 
Testament,  but  that  the  said  paper  writing  purporting  to  be 
his  Will  was  obtained,  and  the  subscription  and  publication 
thereof,  if  it  was -in  fact  subscribed  or  published  by  him,  were 
procured  by  fraud  and  undue  influence  practiced  upon  the 
'  decedent  by  one  (the  principal  legatee  and  devisee 

named  in  said  paper),  or  by  some  other  person  or  persons  act- 
ing in  concert  or  privity  with  him,  whose  name  or  names  are 
at  present  unknown  to  this  contestant. 

or,  V.  That  the  paper  propounded  for  probate  herein  is  in- 
valid as  a  last  Will  and  Testament,  and  is  illegal  and  void  in  re- 
spect to  (the  residuum  thereby  bequeathed),  in  that  it  (state 
statute  contravened,  or  other  fact  on  which  validity  hinges). 

Wherefore  the  above  named  contestant,  prays  that  this  pro- 
ceeding may  be  dismissed  with  costs  (or  pray  for  probate  of 
will  under  which  contestant  claims.  In  such  case  the  two 
matters  are  consoUdated,  and  the  issue  is  "Which  is  the  Last 
Will?  "). 


Signature, 

N.  B.    Any  of  these 

Special  Guardian  for 

infant. 

Objectibiis     may     be 

address. 

united. 

(Verification.) 

§  384.  The  hearing. — The  local  rule  governs  this  matter.  We  have 
just  quoted  Rule  VI,  in  New  York  County.  If  the  trial  is  to  be  by  the 
Surrogate  alone,  §  977,  as  to  note  of  issue  and  notice  of  trial  is  made  to 
govern.  If  it  is  to  be  a  jury  trial,  the  same  rules  govern  as  to  bringing  the 
cause  on.  But  there  are  still  two  rhodes  of  jury  trial.  If  the  proceeding, 
and  the  issues,  be  transferred  to  the  Supreme  Court,  by  a  New  York  county 
Surrogate,  the  verdict  of  the  jury  being  rendered  and  certified  to  the  Surro- 
gate he  must  decree  accordingly,  as  the  verdict  is  conclusive  under  §  2538. 

But,  if  it  be  a  Surrogate's  jury  had  under  §  2539,  the  verdict,^nder  the 
Surrogate's  power  to  set  it  aside,  is,  [if  the  convincing  arguments  made  by 
!^owler,  Sun*.,  in  recent  opinions,  are  to  prevail]  rather  informatory  than 
concjiusive.  We  agree  with  the  learned  Surrogate  that  it  is  the  Surrogate 
who  is,tQ  be  "satisfied  with  the  genuineness  of  the  will  and  the  validity 
of  its  execution."  The  jury  trial  can  only  be  had,  if  the  statute  be  followed. 
Parties,  by  mere  consent,  cannot  divest  the  Surrogate  of  his  right  as  "or- 
dinary trier  of  fact."  Matter  of  Silverman,.  87  Misc.  571.  Rights,  existing 
when  the  act  of  1914  went  into  effect,  to  proceed  under  §  2653a,  cannot 
be  denied,  nor  the  new  practice  enforced  by  substitution  therefor.  Matter 
of  Spooner,  87  Misc.  170,  Schulz,  Surr.;  Matter  of  lovineUa,  166  App.  Div. 
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460,  aff'g  88  Misc.  224.    (But  see  Trial  by  Jury,  ante.)    We  merely  call 
attention  here,  additionally  to  tiie  following: 

§  2619.     Proceedings  upon  jury  trial  of  contested  probate. 

Upon  the  trial  before  the  court  and  a  jury  of  the  objections  filed  to  the  probate 
of  a  win,  or  codicil,  or  either,  the  verdic:t  of  the  jury  or  any  order  or  decision  of 
the  judge  holding  the  court  shall  be  entered  in  the  minutes  of  the  cpurt;  and  if  the 
trial  was  not  held  in  the  surrogate's  court,  such  veiidict,  order  or  decision  shall  be 
certified  by  the  clerk  of  the  court  to  the  surrogate's  court,  whereupon  the  surrogate 
shall  enter  a  final  decree  accordingly. 

New. 

The  following  order,  duly  adapted,  should  be  entered: 

PRECEDENT  FOR  ORDER  DIRECTING  TRIAL  BY  JURY 


Present: 

Hon. 


Surrogate's  C(jurt 
Caption. 


Surrogate. 


In  the  Matter  of  Proving  the 
Last  Will  and  Testament  of 


Deceased,  . 
As  a  Will  of  Real  and  Per- 
sonal Property. 

A  petition  for  the  probate  of  a  paper  writing  puiporting  to 
be  the  Last  Will  and  Testament  of  deceased,  .vieri,- 

fied  the  day  of  ,  19    having  been 

duly  filed,  by  which  it  appears  that  said  paper  writing  bears 
date  of  day  of  -;   19;  ;  ^d  a  citaition 

having  been  duly  issued  theijeupon-and  objjections-to  the  ^pro- 
bate of  said  paper  writing  as  the  Tjast  Will  and  Testament  of 
the  above-named  decedent  having  been  duly  filed;  kii'd-  it 
appearing  by  said  objections  that  controverted  iquestSone  of 
fact  have  arisen  in  this  proceeding  and  a  trial  by  juiy  of ^,^^ch 
issues  therein  having  been  seasonably  demanded,;  i|;  isj    , , , 

Ordered  and  Directed  tljat  there  be  had  before  the  Sur- 
rogate and  a  jury,  at  a  Trial  term  of  the  Surrogate's  OoUrt  of 
the  County  of  New  York,  to  be  held  cotamien6ing  Mondaty 
the  day  of  19    ,  atrialof  therfeUow- 

ing  issues  of  fact:  '  ■     .    .  ,'-^, 

I. — Did  the  testator  subscribe  ,'thp  paper 

offered  for  probate  at  the  end  thereof  in  the-^presence  flf  the 
attesting  witnesses  or  acknowledge  to  each  of  them  that  Buiih 
subscription  appearing  on  said  paper  had  been  made  by  li        ? 

II. — ^At  the  time  of  making  sudi  subscription  or  acknowledg- 
ment did  the  Said  declare  to  the  attesting  witnesses 
that  the  paper  offered  for  probate  was  jh  Last  Will  aa^ 
Testament?  , , 

III. — Were  there  at  least,  two  attestiiig  witnesses,  each  of 
whom  signed  his  or  her  name  at  the  end  of  said  pap^r  at  the 
request  of  said 
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IV.— At  the  time  of  the  execution  of  the  paper  offered  for 
probate  was  the  said  of  sound  and  disposing  mind 

and  memory? 

V. — At  the  time  of  the  execution  of  the  said  paper  was  the 
said  free  from  restraint? 

VI. — Was  the  execution  of  the  said  paper  by  the  said 
caused  or  procured  by  fraud,  deceit  or  undue  influence  of  the 
proponent,  or  any  other  person  or  persons? 

-  We  omit,  in  this  edition,  all  discussion  of  the  jury  trial  formerly  ordered 
by  Appellate  Division  on  reversal  of  a  decree  on  probate  proceedings. 

§  385.  Surrogate's  control  of  the  proceeding— Writ  of  prohibition.— 
In  the  Rice  will  case,  reported  as  People  ex  rel.  Patrick  v.  Fitzgerald,  73 
App.  Div.  339,  it  was  sought,  by  writ  of  prohibition,  to  prevent  the  pro- 
bate of  one  will,  and  the  rejection  of  probate  of  a  later  will,  the  witnesses 
to  which  were  under  indictment.  The  Appellate  Division  laid  down  the 
following  legal  propositions:  (See  headnote.) 

"A  writ  of  prohibition  lies  only  where  there  is  a  want  of  jurisdiction  or 
where  the  court,  judge  or  other  tribunal  is  proceeding  in  excess  of  the  juris- 
diction conferr'ed.    See  coses  cited. 

"Authorities  regarding  it  as  applicable  to  prohibit  proceedings  'con- 
trary to  the  general  law  of  the  land'  refer  to  proceedings  without  permitting 
a  party  to  be  heard,  and  this  means  no  more  than  excess  of  jurisdiction. 

"  Errors  of  law  or  procedure  must  be  corrected  by  appeal,  and  a  writ  of 
prohibition  is  not  designed  to  regulate  admission  or  rejection  of  evidence 
or  the  proceedings  of  an  inferior  court  having  jurisdiction. 

"The  right  to  an  adjournment  rests  in  discretion,  reviewable  only  by 
direct  appeal,  and  the  question  of  an  adjournment  of  civil  proceedings, 
arising  out  of  the  same  facts  as  pending  criminal  proceedings,  until  the 
determination  of  the  criminal  proceedings,  is  not  a  matter  of  strict  legal 
fight,  reviewable  by  prohibition,  but  involves  the  exercise  of  discretion,  re- 
viewable only  by  direct  appeal. 

"A  Surrogate  has  jurisdiction  to  decide  whether  to  dismiss  probate  pro- 
ceedings for  want  of  proof,  or  to  continue  the  proceedings  to  perrnit  the 
presentation  of  further  evidence,  and  his  dismissal  for  want  i  of  prooi  would 
not  be  a  dismissal  upon  the  merits. 

"A  claim  of  privilege  against  self-incrimination,  advanced  by  subscrib- 
ing witnesses  to  a  will  imder  indictment,  as  an  excuse  for  not  testifying  to 
the  execution  of  the  will,  may  properly  be  sustained.    See  cases  cited. 

"A  decision  on  appeal  in  prohibition  proceedings  is  not  to  be  construed 
as  an  approval  of  rulings  in  the  inferior  court  on  evidence,  practice,  proce- 
dure and  discretion,  such  as  are  reviewable  on  direct  appeal. 

"Where  a  court  refuses  to  grant  an  absolute  writ,  upon  return  to  an  al- 
ternative writ  of  prohibition,  a  stay  pending  appeal  from  the  final  order 
refusing  the  absolute  writ  is  unauthorized." 

§  386.  Same— Prior  action  by  other  courts. — In  Matter  of  Cormell, 
N..  Y.  L.  jr,  Feb.  2,  1912,  contestant  set  up  in  bar  of  probate  a  judgment 
of  the  Supreme  Court  finding  that  decedent  "died  intestate."    Fowler, 
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Surr.,  reviewed  the  history  of  the  Surrogate's  probate  powers,  asserted  the 
exclusive  jurisdiction  to  determine  what  is  or  is  not  a  will,  doubted  the 
power  of  another  court  to  adjudicate  "non  devisavit,"  but  assuming  it  had 
such  power,  held  the  finding  in  that  case  not  sub  judice,  and  not  res  adjudi- 
cata.    The  opinion  will  repay  careful  study. 

In  Matter  of  Horton,  217  N.  Y.  363,  the  Court  of  Appeals  permitted  an 
Ohio  probate  decree  to  be  offered  in  bar  in  probate  proceedings  in  New 
York  of  ah  earlier  will  revoked  by  the  Ohio  will.  -See  extract  from  opinion 
in  §  349,  supra. 

§  387.  The  hearing — Examination  of  witnesses — ^Burden. — We  dis- 
cussed, in  §  380,  arde,  bm-den  of  proof  generally.  Section  2611  has  been 
already  quoted  in  discussing  how  proof  of  a  will  which  is  not  contested 
must  be  taken.  All  that  has  been 'said  in  that  connection  is,  applicable 
here  so  far  as  the  proponent's  case  is  concerned.  It  is  his  duty  to  establish 
the  will  prima  fade,  proving  its  due  execution  and  the  mental  capacity  of 
the  testator;  the  burden  of  establishing  both  is  of  course  upon  such  pro- 
ponent. Delafield  v.  Parish,  25  N.  Y.  9;  RoUwagen  v.  Bollwagen,  63  N.  Y. 
504;  Miller  v.  White,  5  Redf.  320;  Legg  v.  Meyer,  5  Redf.  320.  It  is  true 
that  there  is  a  legal  presumption  that  every  man  is  compos  mentis  (Dela- 
field V.  Parish,  25  N.  Y.  9,  97),  and  that  the  burden  of  proving  a  decedent's 
unsoundness  of  inind  is  upon  him  who  asserts  the  existence  of  that  un- 
natural condition.  Delafield  v.  Parish)  supra.  But  there  is  a  distinction, 
which  has  been  clearly  drawn  by  the  Supreme  Court  (Harper  v.  Harper, 
1  T.  &  C.  355),  in  the  following  words: 

"It  is  the  established  rule  of  this  State  that  the  legal  presumption  to 
begin  with  isy  that  every  man  is  compos  mentis  and  the  burden  of  proof 
that  he  is  non  compos  mentis  rests  on  the  party  who  alleges  that  unnatural 
condition  of  mind  existing  in  the  testator.  But  it  is  also  the  rule  that  in 
the  first  instance  the  party  propounding  the  will  must  prove  the  mental 
capacity  of  the  testator." 

In  Matter  of  Van  den  Heuvel,  N.  Y.  L.  J.,  March  16,  1912,  Fowler, 
Surr.,  draws  clearly  the  distinction  presented  by  the  careless  use  of  the 
expression  "shifting  the  burden  of  proof."  He  points  out  that  what  is 
meant  is  the  burden  of  going  forward  with  the  proofs  shifts  to  those  setting 
up  (say  incompetency)  as  an  affirmative  plea.  But,  says  he,  "when  the 
adminicular  proofs  come  to  be  taken  up  by  the  proponents,  the  onus 
probandi"  is  reassumed  as  to  the  whole  case  and  rests  on  proponents 
throughout.    [See  whole  opinion.] 

The  practice  is  for  the  proponent  to  prove  the  formal  execution  of  the 
will  and  to  show  prima  facie  by  the  attesting  witness  the  decedent's  age, 
mental  competency,  and  freedom  from  restraint;  the  contestant  then 
offers  his  evidence  in  support  of  his  objections  and  the  proponent  in  reply 
may  offer  rebutting  evidence  or  strengthen  his  prima  fade  case  as  to  the 
allegations  which  he  is  bound  to  maintain.  It  is  one  thing  to  say,  that  the 
burden  of  proving  unsoundness  of  mind,  that  is,  lack  of  testamentary  ca- 
pacity, is  on  the  contestant;  and  quite  another  thing  to  say,  that  the  pro- 
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ponent  need  not  make  out  a  prima  fade  case  of  mental  capacity  in  the  first 
instance.  Matter  of  Schreiber,  112  App.  Div.  495.  This  is  manifest  from 
the  provisions  of  §  2614  which  requires  the  proponent  to  satisfy  the  Surro- 
gate that  the  testator  was  in  all  respects  "competent  to  make  a  will  and 
not  under  restraint."  Consequently,  if  the  proponent  addresses  his  proof 
only  to  the  question  of  execution  and  rests  his  case  without  showing  affirma- 
tively that  the  testator  was  of  sound  mind  and  free  from  restraint,  a  suffi- 
cient case  will  not  have  been  made  out  for  admitting  the  will  to  probate. 
See  RamsdeU  v.  Viele,  6  Dem.  244,  citing  Delajield  v.  Parish,  25  N.  Y.  9,  34; 
Kingsley  v.  Blanchard,  66  Barb.  317,  322;  Miller  v.  White,  5  Redf.  320; 
Cooper  V.  Benedict,  3  Dem.  136;  Matter  of  Freeman,  46  Hun,  467.  The 
Court  of  Appeals  (Maiter  of  WiM  of  Cottrell,  95  N.  Y.  329,  336),  says  by 
Ruger,  Ch.  J.: 

"The  determination  of  the  question  of  fact  involved  in  the  inquiry  .  .  . 
is  governed  by  the  same  rules  which  control  the  trial  of  other  issues  of 
fact.  The  proponent  has  the  affirmative  of  the  issue,  and  if  he  fails  to 
convince  the  trial  court  by  satisfactory  evidence  that  each  and  every  con- 
dition required  to  make  a  good  execution  of  a  will  has  been  complied  with, 
he  will  necessarily  fail  in  establishing  such  will."  In  spite,  therefore,  of  the 
elasticity  of  procedure  occasionally  obtaining  in  Surrogates'  Courts  the 
best  practice  is  for  the  proponent  to  try  a  contested  will  case  as  strictly 
as  he  would  any  litigated  action  in  the  Supreme  Court. 

"Surrogate's  witnesses,"  under  former  §  2618,  no  longer  can  be  compelled 
to  be  produced.  See  Matter  of  Hock,  74  Misc.  15.  The  following  rules, 
laid  down  by  Fowler,  Surr.,  in  that  case  (see  opinion)  show  the  cumber- 
someness  of  the  operation  of  the  section.  The  Surrogate  held  (see  head 
note)  as  follows: 

1.  Where  the  contestants  call  witnesses,  named  in  a  notice  or  order  under  sec- 
tion 2618  of  the  Code  of  Civil  Procedure,  other  than  the  subscribing  witnesses,  they 
are  bound  by  their  testimony,  except  in  cases  of  surprise  under  the  ordinary  rules 
of  evidence. 

2.  As  to  the  subscribing  witnesses  whom  the  proponent  is  obliged  to  call  the  rule 
is  different. 

3.  Although  a  probate  proceeding  is  in  rem,  a  contested  probate  is  a  trial  of  an 
issue  of  fact  and  ought  to  be  subject  to  the  rules  of  other  trials;  and  the  parties 
should  have  all  the  privileges  and  rights  accorded  to  other  parties  on  the  trial  of 
issues  of  fact. 

4.  //  it  is  (he  duty  of  the  surrogate  to  examine  witnesses  named  by'  contestants 
in  a  notice  or  order  procured  under  section  2618  of  the  Code  of  Civil  Procedure, 
in  default  of  an  examination  by  the  parties,  he  should  not  delegate  such  duty  and 
will  not  order  proponents,  against  their  will,  to  examine  such  witnesses. 

§  388.  Contestants.  Status  and  rights.— In  §  382  we  quote  §  2617 
which  provides  who  may  contest  probate..  Certain  general  observations 
may  be  added.  A  contests  a  will.  Proponent  puts  his  status  in  issue,  e.  g., 
that  he  is  not  within  the  categories  of  §  2617.  Status  is  a  threshold  issue, 
and  must  first  be  determined.  Estate  of  Young,  N.  Y.  L.  J.,  March  16, 
1915,  citing  Matter  of  Hamilton,  76  Hun,  200.     So,  if  A  demands  jury 
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trial,  that  question  will  be  postponed  until  his  status  shall  have  been 
passed  upon.    Ibid. 

In  determining  the  status  of  the  contestant  it  has  been  held  that  the 
Surrogate  is  not  exceeding  his  jurisdiction,  or  exercising  equitable  powers, 
if,  for  example,  he  declares  an  alleged  widow  of  a  testator  not  to  be  in 
fact  such  widow;  his  decision  as  to  her  status  does  not  amount  to  a  decree 
annulling  her  marriage.  See  Matter  of  Hamilton,  supra.  In  the  case  cited, 
Van  Brunt,  P.  J.,  observes  (where  the  alleged  widow  of  Robert  Ray  Hamil- 
ton contested  probate  of  his  will,  her  right  to  so  contest  being  objected  to 
by  one  of  the  legatees  and  the  Surrogate  found  that  she  was  never  the  wife, 
and  therefore  not  the  widow,  of  the  decedent,  and  was  not  in  anjrwise  in- 
terested in  sustaining  or  defeating  his  alleged  will):  "The  appellant,  by 
virtue  of  an  alleged  marital  relation  was  seeking  to  enforce  her  rights  in 
a  court  of  law,  which  rights  could  be  defeated  by  showing  that  no  such 
relation  existed,  because,  at  the  time  of  the  attempted  contract,  of  the 
disability  of  one  of  the  parties.  This  has  always  been  the  rule,  and  the 
Surrogate,  in  passing  upon  the  status  of  this  contestant,  assumed  no  equity, 
jurisdiction,  but  was  passing  upon  a  legal  question."  76  Hun,  at  page  206. 
Where  one,  asserting  herself  to  be  the  widow  of  the  decedent,  appeared 
and  sought  to  contest  his  will,  Surrogate  RolUns  passed  upon  the  regularity 
of  a  decree  annulling  her  marriage  to  a  former  husband,  and  held  that, 
while  the  decree  was  defective  in  form  under  the  statute,  she  might  offer 
other  proof  that  said  first  marriage  was  void  in  support  of  her  claim  that 
she  was  the  widow  of  the  decedent.  Matter  of  Bethune,  4  Dem.  392;  Mat- 
ter of  McGarren,  112  App.  Diy.  503. 

The  contestants  of  a  will  have  an  absolute  right  to  withdraw  their  Ob- 
jections, even  against  the  protests  of  the  attorney  of  record,  claiming  a 
hen  for  services.    Matter  of  Evans,  33  Misc.  567. 

§  389.  Same  subject— After-bohi  child. — Where  one  claims  to  be  the 
child  of  a  decedent,  born  of  a  marriage  contracted  before  the  execution  of 
the  alleged  will,  he  has  no  status  to  contest  the'  probate  of  the  will,  but  is 
confined  to  his  remedy  to  recover  his  share  of  the  property  under  §  28, 
Dec.  Est.  Law,  formerly  §  1868  of  the  Code;  for  such  child  is  entitled  only 
to  that  share  of  the  estate  which  would  have  come  to  him  had  the  parent 
died  intestate  (see  Davis  v.  Davis,  27  Misc.  455),  and  only  to  that  in  case 
his  birth  occurred  after  the  making  of  the  will;  and  that  right  does  not  af- 
fect the  right  of  the  proponent  to  have  the  will  probated.  After  the  probate  of 
the  will,  resort  may  be  had  to  the  remedies  afforded  by  the  statute  men- 
tioned. Matter  of  Gall,  5  Dem.  374;  Matter  of  Bruce,  6  Dem.  278.  In  the 
last  case  where  the  decedent,  an  unmarried  woman,  died  shortly  after  the 
execution  of  her  will  leaving  a  daughter  born  shortly  before  her  death  and 
after  the  execution  of  the  will  offered  for  probate,  Surrogate  Rollins  held, 
that  as  such  daughter  would  be  entitled  under  the  statute  to  succeed  to 
the  decedent's  entire  estate  in  the  event  of  her  intestacy,  she  was  a  proper 
contestant  in  the  proceedings  to  prove  the  will.  (See  index  for  discussion 
elsewhere  of  such  child's  rights.) 
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The  after-born  child  has  no  status  in  court  unless  the  Surrogate  ascer- 
tains that  within  the  meaning  of  §  49  of  title  1,  chap.  6,  2  R.  S.,  now  Dec. 
Est.  Law,  a  settlement  was  in  fact  made  for  her  benefit  by  the  alleged  will; 
if  there  was,  then  the  child  is  not  entitled  to  the  share  in  the  parent's 
estate  as  if  the  parent  had  died  intestate,  but  is  entitled  to  oppose  the 
probate  of  the  alleged  will  upon  any  ground  affecting  its  legality  and  va- 
Udity.  The  Surrogate  has  power  to  pass  on  the  regularity  pf  adoption  of 
a  child.  Matter  of  Thome,  155  N.  Y.  140,  aff'g  23  App.  Div.  624.  But 
where  A  claimed  to  be  an  adopted  child  and  the  Surrogate  passed  adversely 
on  the  claim,  it  was  held  that  his  decree  to  that  effect  was  not  a  bar  to  a 
subsequent  suit  by  A  under  the  agreement  of  adoption  to  recover  the  estate 
which  the  decedent  had  agreed  to  leave  him.  Brantingham  v.  Huff,  43 
App.  Div.  414. 

§  390.  Same  subject — Other  persons  in  interest. — Section  2617,  as 
we  have  seen,  refers  to  various  classes  who  may  file  objections  to  probate. 
"Devisees"  and  "legatees"  fall  imder  two  classes:  those  specified  in  the 
will,  offered  for  probate,  and  those  claiming  .under  a  prior  or  subsequent 
will.  Those  claiming  under  the  will  offered  for  probate  so  far  as  rights  to 
contest  are  concerned  have  unquestionably  the  right  to  be  made  parties, 
for  they  may  be  next  of  kin  or  heirs,  whose  share  in  the  estate  would  be 
increased  by  defeating  the  will  or  they  may  be  in  possession  of  alleged 
codicils  to  the  will  materially  affecting  its  testamentary  provisions,  and 
which  they  are  entitled  to  have  acted  upon  in  the  pending  proceeding.^  See 
Dyer  v.  Erving,  2  Dem.  160,  citing  Walsh  v.  Ryan,  1  Bradf.  433.  Or  the 
legatee  may  desire  to  oppose  probate  of  a  codicil  which  purports  to  revoke 
his  legacy  given  under  the  will.  Walsh  v.  Ryan,  1  Bradf.  433.  Where  the 
devisee  or  legatee  claims  under  a  will  prior  or  subsequent  to  that  pro- 
pounded, it  is  imimaterial  whether  he  is  an  heir-at-law  or  next  of  kin  of  the 
decedent.  Turhune  v.  Brookfield,  1  Redf.  220.^  But  if  he  claims  under 
another  will  he, must,  in  proving  his  status  to  the  satisfaction  of  the  Sur- 
rogate, prove  that  such  testamentary  paper  existed  when  the  decedent 
died,  or  was  lost  or  fraudulently  destroyed,  within  the  meaning  of  §  2613, 
before.  hisidea|;h.  fl^amersfcj/.  v.  Locfcman,  2  Dem.  524,  533.  See  also  Will 
of  Imcivfi.  Criftenden^  1  Tucker,  135.  Section  2617  covers  this  by  the  words 
"any  pther  will  or  codicil  alleged  to  have  been  made  by  the  same  testator 
and  ffpt  (inly  revoked  by  him."  An  executor  or  trustee,  named  in  a  prior 
or  subsequent  will  is  expressly  covered  by  §  2617  and  has  the  right  to  con- 
test the  will  propounded.  Matter  of  Greeley's  Will,  15  Abb.  N.  S.  393; 
People  ex  rel.  Patrick  v.  Fitzgerald,  N.  Y.  L.  J.,  June  12,  1902. 

§  391.  Same. — The  public  administrator  has  been  held  entitled  to  con- 
test a  will  of  personal  property  {GonibauU  v.  Pvhlic  Administratcyr,  4  Bradf. 
?36),.,8.nd  the  attorney  genei-al  a  will  of  real  property.  Merrill  v.  Rolston, 
SiBedf.  220,  258.  See  former  §  2616,  Code  Civ.  Proc,  as  amended  in  1911, 
now  §  2524.  Sutro^te  Livingston  {Lafferty  v.  Lafferty,  5  Redf.  326)  held, 
when  a  devisee,  named  in  a  will  offered  for  probate,  executed  a  mortgage, 
on  real  estate  passing  under  the  will,  after  the  testator's  death,  the  mort- 
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gagee  or  his  administrator  was  a  person  sufficiently  interested  to  intervene 
in  the  probate  proceedings.  A  creditor  of  the  decedent  as  such  has  no  right 
to  contest  his  will  (Stapler  v.  Hoffman,  1  Dem.  63,  65) ;  nor  has  the  widow 
of  a  son  of  decedent's  husband  by  a  former  wife;  nor  has  the  wife  of  an 
heir-at-law  a  right  by  virtue  of  her  inchoate  right  of  dower  (Matter  of 
Rollwagen,  48  How.  103) ;  nor  can  a  receiver  in  supplementary  proceedings 
of  the  property  of  a  decedent's  husband,  contest  her  will,  although  she 
has  thereby  cut  off  the  judgment  debtor  from  any  share  of  her  estate. 
Matter  of  Brown,  47  Hun,  360.  The  fact  of  incorporation  or  nonincorpora- 
tion  of  an  association  is  immaterial  as  to  its  right  to  contest,  provided  the 
association  is  competent  to  take  a  devise  or  bequest  in  the  will  propounded 
or  in  some  other  testamentary  paper  under  which  it  claims  (Carpenter  v. 
Historical  Society,  1  Dem.  606,  citing  Potter  v.  Chapin,  6  Paige,  639;  De 
Witt  V.  Chandler,  11  Abb.  Pr.  459;  Owens  v.  Missionary  Society,  14  N.'Y. 
380) ;  nor  is  it  material  whetiher  the  force  and  effect  of  the  objection  which 
the  contestant  may  raise  may  defeat  the  will  in  respect  of  a  matter  in  which 
he  may  not  be  ultimately  interested.  For  example,  when  the  question  of 
testamentary  capacity  is  properly  raised  by  a  party  having  the  right  to 
raise  it  in  some  capacity,  and  where,  upon  the  investigation  which  suc- 
ceeds, the  Surrogate  becomes  satisfied  and  finds  that  the  testator  had  not 
mental  capacity  to  make  a  will,  and  that  the  instrument  offered  for  pro- 
bate was  obtained  by  fraud  and  undue  influence  exercised  upon  one  not 
capable  of  resisting  the  same,  it  is  the  Surrogate's  right  and  duty  to  refuse 
probate  of  the  will,  even  though  the  contestant  who  prosecutes  the  con- 
troversy is  only  interested  as  an  heir-at-law  and  not  one  of  the  next  of 
kin.    Matter  of  Bartholick,  141  N.  Y.  166,  172. 

§  392.  The  issues. — The  character  of  the  issues  to  be  raised  and  tried 
on  contested  probate  is  readily- inferred  from  the  language  of  §  2614  of 
the  Code  which  is  as  follows: 

Before  admitting  a  will  to  probate  the  surrogate  must  inquire  particularly  into 
the  facts  and  circumstances  and  must  be  satisfied  of  the  genuineness  of  the  will, 
and  the  validity  of  its  ejcecution. 

This  section  embodying  part  of  former  §  2622  replaces  the  old  Statute 
which  provided  that  the  Siu-rogate  should  be  satisfied  with  the  genuineness 
and  validity  of  the  will.  The  words  now  are  "validity  of  its  execiition." 
See  Matter  of  Davis,  182  N.  Y.  468.  See  post,  "Determining  VaUdity  of 
Will." 

Section  2614  proceeds:-  ' 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed  and  that  the  testa- 
tor at  the  time  of  executing  it  was  in  all  respects  competent  to  make  a  will  and  not 
under  restraint,  it  must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property 
or  personal  property,  or  both,  as  the  surrogate  determines,  and  the  petition  and 
citation  require,  and  must  be  recorded  accordingly.  The  decree  admitting  it  to 
probate  must  state  whether  the  probate  was  or  was  not  contested. 

This  was  former  §  2623. 

The  objections  filed  present  the  issues. 
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The  witnesses  may  forget,  or  may  differ  or  may  swear  falsely.  But  the 
Surrogate  is  merely  to  be  satisfied  of  ,the  facts  requisite  in  order  to  pro- 
bate. Matter  of  Eldred,  109  App.  Div.  777.  If  as  to  any  requisite  fact  he 
is  not  satisfied  he  must  deny  probate.  Matter  of  Eckler,  47  Misc.  320; 
Matter  of  Choate,  110  App.  Div.  874. 

§  393.  Practice  on  trial.— In  Matter  of  Sperb,  71  Misc.  378,  the  prac- 
tice is  suggested:  To  confine  the  proponents'  evidence  in  a  contested  pro- 
ceeding ...  in  the  first  instance,  to  the  facts  deemed  evidential  of  the 
factum. 

The  contestants  are  then  permitted  to  offer  their  proofs,  based  on  their 
objections. 

Then  the  proponents  proceed  with  such  testimony  as  is  deemed  pertinent 
to  support  the  paper  propounded. 

The  "burden  of  proof"  and  the  "burden  of  evidence"  are  contrasted  and 
discussed — see  opinion,  Fowler,  Surr.,  p.  381.  See  also  Matter  of  Joel,  N.  Y. 
L.  J.,  Feb.  7,  1912.    But  see  sections  ante  as  to  Burden  of  Proof. 

§  394.  Order  of  discussion. — The  questions  arising  upon  the  probate 
of  a  will  as  to  which  objections  are  usually  interposed  will  be  discussed  in 
order: 

We  have  already  in  Chapter  I,  Part  III,  ante,  discussed  the  first  question, 
issuable,  to  wit:  '  ^ 

Due  execution'of  the  document  propounded  (under  which  were  discussed 
all  questions  arising  out  of  compliance  or  noncompliance  with  the  statute 
relating  to  the  execution  of  wills). 

We  are  here,  therefore,  to  discuss  the  two  remaining  issues: 

Testamentaiy  capacity  (for  regardless  of  the  mode  or  regularity  of  the 
execution  if  the  decedent  making  the  will  had  not  testamentary  capacity, 
it  must  be  denied  probate). 

Fraud  and  undue  influence  (for  conceding  compliance  with  the  statute 
as  to  its  execution  and  testamentary  capacity  to  make,  the  will  hiay  be 
invalidated  by  proof  of  such  influence  or  fraud,  under  which  falls  also  the 
knowledge  of  contents  of  the  will  by  the  testator). 

I.    TESTAMENTARY  CAPACITY 

§  395.  Presumption  that  everyone  is  compos  mentis. — See  Jaf-man  on 
Wills,  ch.  3,  on  personal  disabilities  of  testators,  Redf.  on  Wills,  4th,  ed., 
vol.  1,  ch.  4,  on  mental  capacity  requisite  to  execute  a  vaUd  will,  Schouler 
on  Wills,  2d  ed.,  part  2,  ch.  1,  on  capacity  and  incapacity  to  make  a  will. 

It  has  already  been  stated  that  the  proponent  must  sustain  the  burden 
of  proof,  and  in  offering  his  evidence  in  support  of  the  will  must  make  out 
a  prima  facie  case  as  to  the  testator  being  at  the  time  the  will  is  alleged  to 
have  been  executed  competent  in  the  eyes  of  the  law  to  dispose  of  his  prop- 
erty. The  proponent,  however,  has  in  his  favor  the  legal  presxmiption  that 
every  man  is  compos  mentis.  The  provisions  of  the  Revised  Statutes  which 
permit  the  making  of  a  will  of  personal  property  by  any  male  of  the  age 
of  eighteen  years  or  upwards  or  any  female  of  the  age  of  sixteen  years  or 
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upwards  "of  sound  mind  and  memory,"  and  the  making  of  a  will  of  real 
property  by  all  persons  except  "idiots,  persons  of  unsound  mind  and  in- 
fants," are  the  provisions  under  which  the  law  of  testamentary  capacity 
in  this  State  has  developed.  The  party  propounding  the  will  is  bound  to 
prove  to  the  satisfaction  of  the  court  that  the  testator  was  at  the  time  of 
making  and  publishing  the  document  propounded  as  his  will  "of  sound 
and  disposing  mind  and  memory."  Delafield  v.  Parish,  25  N.  Y.  9.  See 
also  RamsdeU  v.  Viele,  6  Dem.  244,  citiag  Harper  v.  Harper,  1  T.  C.  355; 
Kingsley  v.  Blanckard,  66  Barb.  317,  322;  Miller  v.  White,  5  Redf.  320; 
Matter  of  Cottrell,  95  N.  Y.  336;  Cooper  v.  Benedict,  3  Dem.  136;  Matter  of 
Freeman,  46  Hun,  467;  Matter  of  Goodwin,  95  App.  Div.  183. 

Of  course  if  it  develops  upon  the  proponent's  case  that  the  testator  was 
very  old,  or  very  sick,  or  very  weak,  or  the  subject  of  habits  of  intoxication 
or  other  self-indulgences' from  which  physical  or  mental  weakness  might 
develop,  or  that  at  a  former  time  he  was  under  asylimi  restraint  the  burden 
upon  the  proponent  is  increased  and  he  will  have  to  offer  clear  and  convinc- 
ing proof  that  the  testator's  mind  accompanied  the  act  of  execution.  See 
Matter  of  Hitchcock,  16  Weekly  Dig.  533;  McSorhy  v.  McSorl^f2  Bradf. 
188;  Loder  v.  Whelpley,  111  N.  Y.  239.  See  Hyatt  v.  Lunnin,  1  Dem.  14, 
20.  So  in  Weir  v.  Fitzgerald,  2  Bradf.  42,  the  court  held,  something  more 
than  formal  proof  of  execution  is  necessary  to  establish  the  validity  of  a 
will  when  from  the  infirmness  of  the  testator  or  the  circumstances  attend- 
ing the  transaction  the  usual  inference  cannot  be  drawn  from  the  execution 
itself. 

§  396.  The  boundaries  of  the  inquiiy. — Fowler,  Surr.,  in  Matter  of 
Campbell,  N.  Y.  L.  J.,  March  2, 1912,  condenses  the  matter  in  an  interesting 
way.    He  observes: 

"  The  law  of  the  land- is  wisely  indulgent  to  the  proper  exercise  of  the 
testamentary  power.  All  persons,  except  idiots,  persons  of  unsound  mind 
and  infants  may,  in  this  State,  make  a  will  (§§  10,  15,  Decedent  Estate 
Law).  Testamentary  capacity  in  the  abstract  doubtless  involves  profound 
problems  of  psychology  and  psychiatry,  or  that  science  which  involves  the 
psychical  phenomena  of  the  brain.  In  the  hands  of  some  experts  such 
subjects  are  apt  to  degenerate  into  refinements.  In  the  concrete  applica- 
tion of  the  truer  tests  of  testamentary  capacity  courts  of  justice  have  been 
compelled  to  formulate  for  themselves  certain  rules  which  are  at  this  day 
practical  aids  in  the  administration  of  justice  and  the  result  of  accumulated 
experience  in  everyday  matters.  A  close  study  of  this  subject  must  con- 
vince us  all  that  any  departure  from  the  rules  thus  laid  down  would  be  as 
unwise  as  it  is  unauthorized.  It  would  be abold  and  proud  judge  who  would 
venture  to  substitute  his  own  conception  on  this  subject  for  such  deliberate 
and  weighty  rules.  In  courts  of  justice  there  is  little  room  for  pride  of 
individual  opinion.  But  while  in  courts  of  probate  there  is  a  greater  lib- 
eraiHty  than  in  other  courts  on  questions  of  mental  responsibility,  so,  no 
doubt,  a  will  may  be  defeated  in  a  probate  cause  by  reason  of  the  existence  of 
mental  states  which  would  not  be  regarded  as  insanity  in  some  other  tribunals. 
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The  doctrines  of  this  court  are  very  well  established  by  authoritative  prec- 
edents. 

"  If  a  person  have  sufficient  capacity  to  comprehend  perfectly  the  condi- 
tion of  his  property,  his  relations  to  the  persons  who  would  or  should  or 
might  have  been  the  objects  of  his  bounty,  and  the  scope  of  bearing  of  the 
provisions  of  his  will,  he  has  testamentary  capacity.  Delafield  v.  Parrish, 
25  N.  Y.  9,  109;  Binne  v.  Johnson,  60  Barb.,  at  pp.  72,  73;  Watson  v. 
Donnelly,  28  Barb.,  at  p.  655;  Roche  v.  Nason,  105  App.  Div.,  256,  aff'd 
185  N.  Y.  128;  Matter  of  Johnson,  60  Misc.,  at  p.  279.  The^  fact  that  a 
testator  supervises  his  own  large  estate  wisely,  benevolently  and  prudently 
until  his  death,  is  evidence  that  he  understands  the  condition  of  his  property 
within  the  definition  just  cited.  Testator's  perception  of  his  relation  to 
the  persons  who  should  be  objects  of  his  bounty  does  not,  within  such  def- 
inition, mean  that  he  should  know  and  recognize  every  distant  relative 
who  is  entitled  to  inherit  from  him  under  the  existing  canons  of  descent. 
If  that  were  the  test  of  a  capacity  to  devise,  the  ablest  lawyer  in  this  State 
might  be  incapable,  for  there  are  some  problems  as  yet  undetermined. 
The  definition  refers  to  near  relations  of  a  testator,  those  who  are  the 
'natural  objects  of  his  bounty.'  Cousins  to  the  second,  third  and 
fourth  degree  of  propinquity  are  not  included  in  the  definition  of  natural 
objects  of  testator's  bounty.  Matter  of  McCarty,  141  App.  Div.  816, 
820. 

' '  The  effect  of  mental  disorder  upon  the  faculty  of  capacity  of  the  afflicted 
to  make  a  will  having  so  long  been  the  subject  of  the  most  careful  judicial 
consideration  the  rules  on  the  subject  must  be  regarded  as  settled.  Thus 
it  is  that  in  courts  of  probate  though  a  man  may  have  lapses  of  memory 
and  show  childishness  at  times,  if  he  can  manage  his  affairs  prudently  and 
correctly,  show  a  due  appreciation  of  the  nature  and  amount  of  his  property 
and  of  the  claims  of  near  and  dear  relations,  his  testamentary  capacity  is 
sufficient.  Kinleside  v.  Harrison,  2  Phill.  449;  Loder  v.  Whelpley,  111  N.  Y., 
at  p.  250;  Haughian  v.  Cordan,  86  App.  Div.  290.  Feebleness  of  intellect 
will  not  invalidate  a  will. .  Newhouse  v.  Godwin,  17  Barb.  236.  A  testator 
may  be  peculiar,  even  insane,  upon  some  special  topic,  and  yet  have  a 
sufficient  capacity  to  make  a  will.  Calligan  v.  Haskell,  143  App.  Div.  574. 
A  man  may  not  have  sufficient  strength  of  memory  and  vigor  of  intellect 
to  make  and  digest  all  parts  of  a  contract  and  yet  be  competent  to  make  a 
will.  Stevens  and  Wife  v.  Vancleve,  4  Wash.  C.  C.  R.  262;  Harrison  v. 
Rowan,  3  Wash.  C.  C.  R.  580.  Such  are  the  wise  rules  prescribed  for  testa- 
mentary capacity  in  this  court.  It  is  thus  apparent  that  the  capacity 
required  by  law  for  an  act  of  testamentation  is  much  inferior  to  that  re- 
quired by  equity  in  the  enforcement  of  executory  obligations  of  a  con- 
tractual kind.  But  it  is  unnecessary  to  refer  in  the  abstract  to  such  general 
principles  of  testamentary  law.  It  is  established  that  there  is  no  presump- 
tion of  testamentary  incapacity  by  reason  of  advanced  years  (Van  Alst  v. 
Hunter,  5  Johns.  Ch.  148,  158;  Horn  v.  Pullman,  72  N.  Y.  269),  but  there 
is  no  categorical  definition  of  insanity  of  universal  application.    Each  case 
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must  always  depend  on  its  own  peculiar  circumstances.   Mudway  v.  Croft, 
3  Curt.  671." 

In  a  more  recent  case,  Matter  of  Martin,  82  Misc.  574,  the  same  Surro- 
gate analyzed  the  difference  between  the  view  points  from  which  the 
court  and  the  alienist  approach  the  determination  of  the  inquiry  into  men- 
tal .capacity.  After  pointing  out  the  influence  of  psychology  on  alienists 
and  showing  that  as  a  formal  science  it  has  no  precise  application  to  in- 
dividuals, he  asserts  that  positive  law  deals  only  with  individual  instances 
and  individual  capacities  which  it  determines  by  very  simple  tests,  e.  g., 
a.  acts  and  conduct  under  scrutiny  compared  to  normal  acts  and  con- 
duct, i.  e.,  of  the  person  himself  when  concededly  sane,  not  of  "average 
normal  man"  who  does  not  exist,  b.  Did  testator  react  to  the  common 
facts  and  events  of  life?.  See  Matter  of  Gedney,  142  N.  Y.  Supp.  157,  175. 
Thus  the  legal  tests  are  simpler  than  the  medical  tests.  Matter  of  Schmidt, 
139  N.  Y.  Supp.  464,  474,  483.  For  the  latter  are  conditioned  by  the  in- 
ductive method  and  their  laws  are  built  up  from  almost  innumerable  and 
varying  phenomena.  Give  such  an  expert  two  of  these  phenomena  as  a 
basis  and  he  will  predicate  any  one  of  the  mental  disorders  of  which  either 
or  more  may  be  a  symptom.  Let  three  phenomena  coexist,  and  the  ex- 
pert's confidence  is  superb.  Paranoia,  dementia  pracox,  senile  demen- 
tia, maniac  depressive  insanity,  each  has  its  season.  Each  will  be  medi- 
cally shown  to  be  progressive  and  incurable,  and  the  testatrix  may  be 
proven  to  have  shown  symptoms  of  them  all.  Yet  the  will  may  be  probated! 
See  Matter  of  Schober,  90  Misc.  230. 

§  397.  What  is  testamentary  capacity;  Age.— It  was  said,  in  Matter  of 
Carpenter,  145  N.  Y.  Supp.  365,  that  "less  mental  capacity  is  required  to 
execute  a  will"  than  is  requisite  for  any  other  legal  instnunent.  See  also 
Matter  of  McCusker,  89  Misc.  652.  With  this  bird's  eye  view  of  the  sub- 
ject we  pass  to  the  concrete  elements  one  by  one.  In  the  first  place  the 
age  of  the  testator  is  a  material  fact.  The  statutes  fix  the  minimum  age 
when  persons  of  sound  mind  may  execute  a  will;  this  had  been  held  to 
indicate  the  judgment  of  the  Legislature  that  a.  person  tmder  that  age  is 
not  of  sufficient  mental  capacity  presumably,  though  with  ordinary  in- 
telligence, to  execute  such  an  instrument.  See  Townsend  v.  Bogart,  5 
Redf.  93,  105.  But  once  the  age  which  the  statute  fixes  as  the  age  at  which 
persons  may  make  wills  has  been  reached,  then  there  is  no  presumption 
from  mere  advanced  age  without  proof  of  other  circumstances  of  mental 
unsoundness;  or  as  Judge  Rollins  puts  it,  "no  man  can  live  so  long  as  to 
be  legally  incapable  by  the  mere  lapse  of  years,  from  ordering  the  disposi- 
tion which  shall  after  his  death  be  made  of  his  estate."  Matter  of  Henry, 
18  Misc.  149;  Matter  of  Halbert,  15  Misc.  308;  Matter  of  Pike,  83  Hun, 
327;  Matter  of  Otis's  Will,  22  N.  Y.  Supp.  1060;  In  re  Carver's  Will,  23 
N.  Y.  Supp.  753;  ComweU  v.  Riker,  2  Dem.  354,  366,  citing  Van  Alst  v. 
Hunter,  5  Johns.  Ch.  148;  Clark  v.  Fisher,  1  Paige,  171;  Horn  v.  Pullman, 
72  N.  Y.  276;  Maverick.v.  Reynolds,  2  Bradf.  360;  Moore  v.  Moore,  2  Bradf. 
261;  Leaycraft  v.  Simmons,  3  Bradf.  35;  Carroll  v.  Norton,  3  Bradf.  291; 
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Crolius  V.  Stark,  64  Barb.  112;  Matter  of  Carpenter,  145  N.  Y.  Supp.  365; 
Matter  of  Crockett,  86  Misc.  631;  Matter  of  Van  Ness,  78  Misc.  592. 

The  general  principles  of  law  in  relation  to  the  capacity  of  a  person  to 
make  a  will  have  long  been  settled.  So  Chancellor  Walworth  declared 
{Clark  V.  Fisher,  1  Paige,  171,  173)  that  "the  testator  must  be  of  somid 
and  disposing  mind  and  memory  so  as  to  be  capable  of  making  a  testa- 
mentary disposition  of  his  property  with  sense  and  judgment  in  reference 
to  the  situation  and  amoimt  of  such  property,  and  to  the  relative  claims 
of  the  different  persons  who  are  or  might  be  the  objects  of  his  bounty." 
Stewart  v.  Us-penrnd,  26  Wend.  255,  306,  311,  312;  Blanchard  v.  Nestle, 
3  Denio,  37.  The  rule  as  to  what  constitutes  testamentary  capacity  has 
been  variously  stated,  but  nowhere  perhaps  more  clearly  than  in  the  lead- 
ing case  of  Delafield  v.  Parish,  25  N.  Y.  9,  to  wit:  "It  is  essential  that  the 
testator  has  sufficient  capacity  to  comprehend  perfectly  the  condition  of 
his  property,  his  relation  to  the  persons  who  were,  or  should,  or  might  have 
been  the  objects  of  his  bounty,  and  the  scope  and  bearing  of  the  provisions 
of  his  will.  He  must,  in  the  language  of  the  cases,  have  sufficient  active 
memory  to  collect  in  his  mind,  without  prompting,  the  particulars  or 
elements  of  the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a 
sufficient  length  of  time  to  perceive  at  least  their  obvious  relations  to  each 
other,  and  to  be  able  to  form  some  rational  judgment  in  relation  to  them. 
A  testator  who  has  sufficient  mental  power  to  do  these  things  is,  within 
the  meaning  and  intent  of  the  Statute  of  Wills,  a  person  of  sound  mind 
and  memory,  and  is  competent  to  dispose  of  his  estate  by  will."  See  also 
Matter  of  Townsend,  75  Hun,  593;  Matter  of  Seagrist,  1  App.  Div.  615,  620; 
Matter  of  Carey,  14  Misc.  486;  Matter  of  Will  of  Snelling,  136  N.'Y.  515, 
517;  Matter  of  Flansburgh,  82  Hun,  49;  Matter  of  McGraw,  9  App.  Div. 
372;  Matter  of  Bolles,  37  Misc.  562,  566;  Van  Guyslirug.  v.  Van  Kuren,  35 
N.  Y.  70;  Matter  of  Martin,  98  N.  Y.  193.  See  Lavin  v.  Thomas,  123  App. 
Div.  113.  Or,  as  Fowler,  Surr.  (in  the  preceding  section),  terms  the  objects 
of  bounty,  the  "near  and  dear  relations" — a  most  important  adjectiviza- 
tion.  The  general  line  along  which  all  the  cases  have  been  decided  is  very 
clearly  discussed  by  Senator  Verplanck,  in  Stewart  v.  Ldspenard,  26  Wend. 
255,  at  page  306:  "When  the  testator  is  shown  to  possess  such  a  rational 
capacity  as  the  great  majority  of  men  possess,  that  is  sufficient  to  establish 
his  will.  'When  this  can  be  truly  predicated,  bare  execution  is  sufficient' 
(per  Sir  J.  Nichol,  1  Hagg.  R.  385);  no  matter  how  arbitrary  its  provisions, 
or  how  hard  and  imequal  may  be  its  operation  on  his  family.  On  the  other 
hand,  when  a  total  deprivation  of  reason  is  shown,  whether  from  birth,  as 
in  idiocy,  or  from  the  entire  subsequent  overthrow  of  the  understanding 
whether  permanently  or  existing  only  at  the  time  of  execution,  further, 
inquiry  is  needless;  the  will  is  itself  a  nullity,  however  just  and  prudent  in 
its  provisions,  and  with  whatever  fairness  of  intention  it  may  have  been 
obtained  by  well  meaning  friends.  This  intermediate  class,  who  fall  below 
the  most  ordinary  standard  of  sound  and  healthy  minds,  whether  from  the 
partial  disease  of  one  faculty,  or  the  general  dullness  and  torpor  of  the 
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understanding,  are  not  on  that  account  interdicted  from  the  common 
rights  of  citizens,  and  least  of  all  from  that  of  testamentary  disposal.  But 
their  defect  of  intellect  may  furnish  most  essential  and  powerful  evidence, 
in  union  with  other  proof,  that  some  particular  will  or  codicil  was  obtained 
by  fraud  and  delusion;  that  it  had  not  the  consent  of  the  will  and  under- 
standing, and  was  not  executed  by  one  who  in  that  respect  was  of  a  sound 
and  disposing  mind  and  memory.  As  in  the  former  class  of  cases,  there  is 
a  general  legal  disability,  because  the  party,  from  total  unsoundness  of 
mind  and  memory  is  unable  to  consent,  with  understanding,  to  any  legal 
act  whatever;  so,  in  the  latter  instances,  there  may  be  shown  an  absence 
of  consent  to  the  particular  will,  from  inability  to  comprehend  its  effect 
and  nature."    See  also  Horn  v.  Pullman,  72  N.  Y.  269,  276. 

§  398.  Same  subject. — It  has  already  been  intimated  that  mere  ad- 
vanced age  does  not  create  any  presumption  of  lack  of  testamentary  ca- 
pacity; but  it  is  always  a  most  material  inquiry  as  to  whether  by  reason  of 
advanced  age  the  testator's  powers  have  been  thereby  impaired  and  weak- 
ened to  the  extent  of  rendering  him  incapable  of  making  a  lawful  will. 
H(rm  V.  Pullman,  72  N.  Y.  269;  Van  Guysling  v.  Van  Kuren,  35  N.  Y.  70, 
74;  Bheker  v.  Lynch,  1  Bradf.  458,  472;  Matter  of  Metcalf,  16  Misc.  180, 
182,  citing  Matter  of  Carver,  3  Misc.  573.  So  in  Matter  of  Dwyer,  29  Misc. 
382,  it  was  held  that  the  marriage  of  a  woman  seventy  years  old  with  a 
much  younger  man,  of  itself,  though  foolish,  did  not  rebut  the  presimiption 
of  sanity.  A  similar  case  is  Matter  of  Carpenter,  145  N.  Y.  Supp.  365. 
See  Matter  of  Barbineau,  27  Misc.  417.  In  Matter  of  Brower,  112  App. 
Div.  370,  capacity  was  predicated  of  a  testatrix  ninety-six  years  old. 
SeniUty  alone  does  not  deny  capacity.  Matter  of  Crockett,  86  Misc.  631, 
Schulz,  Surr. 

§  399.  The  quantum,  suff.  rule. — It  has  been  held  that  there  is  no 
standard  of  mental  capacity  which  it  is  necessary  for  a  person  to  possess  to 
enable  him  to  make  a  disposition  of  his  property  by  will;  all  that  is  required 
is  that  the  testator  have  sufficient  intelligence  and  mental  power  to  under- 
stand what  he  is  doing  and  the  legal  effect  of  the  instrument  he  is  making. 
In  re  Otis's  Will,  22  N.  Y.  Supp.  1060;  In  re  Gray's  Will,  5  N.  Y.  Supp. 
464.  Therefore  no  presumption  arises  from  the  mere  fact  of  old  age  if  the 
faculties  be  unclouded  and  the  testator  have  competent  understanding; 
which  necessarily  must  be  determined  from  the  facts  of  each  particular 
case.  See  Delafield  v.  Parish,  25  N.  Y.  9;  Clark  v.  Davis,  1  Redf.  249. 
Chancellor  Kent  (Van  Alst  v.  Hunter,  5  Johns,  Ch.  158)  laid  down  the  rule, 
which  has  always  been  followed,  that  the  law  looks  only  to  the  competency 
of  the  understanding,  and  neither  age  nor  sickness  nor  extreme  distress  nor 
debility  of  body  will  affect  the  capacity  to  make  a  will  if  sufficient  intelli- 
gence remains.  So  Judge  Andrews  says  {Horn  v.  Pullman,  supra),  inca^ 
paeity  cannot  be  inferred  from  vast  age,  or  a  feeble  condition  of  the  mind  or 
body;  and  he  adds  (72  N.  Y.  269,  276),  "such  a  rule  would  be  dangerous 
in  the  extreme  and  the  law  wisely  sustains  testamentary  disposition  made 
by  persons  of  impaired  mental  and  bodily  powers,  provided  the  will  is  the 
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free  act  of  the  testator  and  he  had  sufficient  intelligence  to  comprehend  the 
condition  of  the  property  and  the  scope,  meaning  and  effect  of  the  provi- 
sions of  the  will."  See  Matter  of  Conaty,  26  Misc.  104.  So  proof  that  tes- 
tator was  "an  old  man,  feeble  in  mind  and  body  and  could  not  make  his 
mark  unassisted,"  was  held  insufficient  of  itself  to  show  lack  of  capacity. 
Matter  of  Dixon,  42  App.  Div.  481;  Patterson's  Will,  13  N.  Y.  Supp.  463. 
Therefore  it  may  be  observed  that  the  existence  of  physical  infirmity 
whether  due  to  age  or  i]lness,  merely  operates  so  that  the  usual  inference 
as  to  capacity  cannot  be  drawn  from  the  mere  formal  execution  of  the  will. 
Weir  V.  Fitzgerald,  2  Bradf.  42,  69;  Matter  of  King,  89  Misc.  638. 

§  400.  Analysis  of  discussion. — ^The  more  important  decisions  in  respect 
of  this  subject  will  be  discussed  under  the  following  heads: 
Illness  and  bodily  infirmity. 
Eccentricity. 

Addiction  to  the  use  of  Uquor,  opium,  etc. 
Idiocy,  lunacy,  delusions,  etc. 

§  401.  Rules  of  evidence. — It  has  been  noted  in  an  early  chapter  that, 
as  to  the  examination  of  witnesses,  the  generic  rules  in  Courts  of  Record 
prevail  in  the  Surrogate's  Court,  e.  g.,  where  a  legatee  under  a  will  has  made 
admissions  as  to  the  lack  of  testator's  testamentary  capacity  as  of  the  date 
of  the  will,  or  even  prior  thereto,  such  admissions  may  be  competent  and 
cogent  to  bind  him  were  he  the  only  person  in  interest;  but  they  cannot 
be  held  binding  on  other  legatees,  for  their  interest  is  separate  and  several. 
Matter  of  Kennedy,  167  I^T.  Y.  163,  177',  Matter  of  Myer,  184  N.  Y.  54,.  61. 
See  arde,  and  Matter  of  Hock,  74  Misc.  15,  opinion  by  Fowler,  Surr. 

It  suffices  to  repeat  that  on  the  issue  of  capacity  the  burden  is  on 
proponent  throughout  the  case.  Matter  of  Martin,,  82  Misc.  574;  Matter  of 
Giaugm,  83  Misc.  684;  Matter  of  Gedney,  142  N.  Y.  Supp.  157;  Matter  of 
King,  89  Misc.  638. 

§  402.  lUness  and  bodily  infirmities. — ^The  effect  of  chronic  or  acute 
illness  or  of  congenital  bodily  infirmities  must  always  be  taken  into  ac- 
count in  determining  the  question  of  testamentary  capacity;  but  the  ex- 
istence of  such  illness  is  by  no  means  conclusive  upon  the  question.  Matter 
of  McLean,  31  Misc.  703;  Matter  of  White,  121  N.  Y.  406,  431;  DoUe  v. 
ArmstrorCg,  160  N.  Y.  584,  593.  Thus  an  apoplexy  may  have  an  acute, 
but  temporary,  disabling  effect.  But  proof  of  its  occurrence  raises  no  :pre- 
sumption  of  total  destruction  of  capacity.  See  MaWer  c^  Schmidt,  139  N.  Y. 
.  Supp.  464.  See  Matter  of  Cutter,  89  Misc.  663,  where,  with  the  bodily 
infirmities  coexisted  addiction  to  a  drug,  and  the  whole  case  called  for 
denial  of  probate.  The  fact  that  a  man  is  upon  his  death-^bed  when  he  exe- 
cutes a  will  is  no  argument  against  its  validity  (Matter  of  Seagrist,  I  App. 
App.  Div,  615,  620) ;  nor  will  medical  testimony  to  the  effect  that  the  tes- 
tator was  very  weak,  and  that  his  mental  powers  were  impaired,  or  thaA  he 
was  a  mental  and~physical  wreck  or  incoherent  in  speech  suffice  to  outweigh 
positive  testimony  by  other  witnesses  competent  and  disinterested  to  tes- 
tify to  actual  facts,  from  which  the  court  may  infer  that  the  testator  was 
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possessed  of  sufficient  comprehension  to  enable  him  to  comprehend  gen- 
erally the  existence  of  his  property,  to  remember  the  persons  who  depended 
upon  him,  and  to  decide  intelligently  as  to  the  propriety  of  his  benefactions 
to  them.  Matter  of  Seagrist,  supra;  Opinion  of  Rumsey,  page  620.  The 
cha.racter  of  the  will,  plus  proof  that  the  testator,  while  dictating  it,  was 
under  a  powerful  dose  of  morphia,  may  turn  the  scale  in  deciding  the  ques- 
tion, "Is  it,  or  is  it  not,  the  real  testamentary  desire  of  the  decedent?" 
Matter  of  Simon,  47  Misc.  552;  See  also  In  re  Buck^y's  Will,  2  N.  Y.  Supp. 
24,  Ransom,  Surr.  See  "also  In  re  Idddy's  Will,  4  N.  Y.  Supp.  468,  Ransom, 
Surr.,  the  first  headnote:  "The  testimony  of  the  three  subscribing  witnesses 
to  a  will,  showing  testamentary  capacity,  will  prevail  over  the  opinion  of 
an  expert,  where  to  give  credence  to  the  latter  would  be  to  impute  perjury 
to  the  former."  On  the  other  hand,  in  the  Campbell  case  quoted  above, 
Fowler,  Surr.,  says  referring  to  lay  witnesses: 

The  courts  of  justice  of  this  State  have,  aS  it  seeips  to  me,  with  great  wisdom, 
precluded  lay  witnesses  from  giving  their  direct  opinion  concerning  the  sanity  or 
insanity  of  persons  whose  incompetency  is  the  subject  of  judicial  investigation. 
They  confine  such  witnesses  to  facts,  such  as  the  conversation  and  the  conduct  which 
they  have  observed  in  the  testator,  and  then  permit  the  witness  to  state  whether 
in  their  opinion  such  conduct  and  conversation  of  a  testator  were  or  were  not 
rational.  Clapi)V.  FuUertm,  Si  N.Y.  190;  People  v.  Spencer,  179  N.Y.  ilZ;  People 
V.  Pekarz,  185  N.  Y.  481;  Matter  of  Myer,  184  N.  Y.  60;  People  v.  Hill,  195  N.  Y. 
16.  As  lay  witnesses  rarely  have  any  fixed  or  accurate  standard  of  mental  saneness 
(Evans  v.  Knight,  1  Add.  239;  s.  p,  Dougherty  y.  Milliken,  163  N.  Y.  527',  533),  this 
wise  rule  of  our  highest  court  permits  the  triail  judge  to  see  for  himself  how  well- 
founded  are  the  opinions  of  lay  witnesses  on  this  recondite  subject,  and  thus  the 
court  may  reject  the  opinions. 

In  Matter  of  Carpenter,  145  N.  Y.  Supp.  365,  the  witnesses  gave  as  their 
opinion  that  decedent  was  irrational.  See  opinion,  holding  that  such  ex- 
pressions of  opinion  depend  for  validity  upon  the  facts  on  which  they 
are  based.  If  specific  acts  testified  to  do  not  justify  the  witnesses'  con- 
clusions their  opinions  are  no  stronger  than  the  facts,  from  which  the  court 
is  competent  to  form  its  own  conclusion. 

But  where  the  evidence  of  the  attending  physician,  as  to  a  condition 
of  stupor  or  of  impairment  of  faculties  or  of  incoherence  on  which  he  bases 
an  opinion  as  to  lack  of  capacity  to  transact  business  or  to  make  a  will 
is  corroborated  as  to  the  facts  on  which  he  bases  an  opinion  by  the  testi- 
mony of  the  subscribing  witnesses  or  of  other  persons  at  the  time  of  execu- 
tion, probate  will  be  refused.  See  Matter  of  Coop,  6  N.  Y.  Supp.  664. 
Where  a  testator  over  nitlety  years  of  age  met  with  an  accident  by  which 
he  fell  and  broke  his  thigh,  from  which  injury  he  died  in  a  short  time, 
and  it  appeared  that  he  suffered  much  pain,  and  was  in  the  language  of  the 
witness  "a  very  sick  man  after  the  accident,"  yet  it  nowhere  appeared  that 
his  mind  was  affected  or  impaired  by  the  accident  up  to  the  time  of  the 
execution  of  the  will,,  but  it  was  clear  he  understood  the  nature  of  such  will 
and  gave  explicit  direction  in  regard  to  its  construction,  the  will  was  ad- 
mitted to  probate.   Matter  of  Harris,  19  Misc.  388.  See  also  In  re  Schr&iber's 
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Will,  5  N.  Y.  Supp.  47,  where  testator  suffered  from  Bright's  disease  and 
was  at  times  intemperate.  In  Matter  of  Soden,  38  Misc.  25,  probate  was 
refused  of  a  will  of  a  woman  of  seventy,  where  the  will  was  proven  to  be 
in  ponflict  with  previously  expressed  testamentary  iiltentions  andi  Was 
executed  when  she  was  a  victim  of  tumor  in  the  face,  paralysis,  progres- 
sive aphasia  and  symptoms  of  paresis,  and  afflicted  with  a  delusion:  So, 
where  a  person  tenaciously  holds  to  a  belief  that  a  certain  state  of  affairs 
exists,  which  do  not,  he  is  suffering  from  a  delusion,  and  where  a  will  is 
governed  by  such  a  delusion  it  is  invalid.  Matter  of  Lapham,  19  Mise. 
Rep.  71;  Matter  o/Soden,  38  Misc.  25,  27.    (See  below.) 

§  403.  Same — ^Paresis;  heredity. — In  Matter  of  Myers,  184  N.  Y;  54, 
the  attack  on  capacity  was  based  on  paresis.  Contestant,  in  a  proceeding 
to  revoke  probate,  sought  to  prove  this  condition  by  calling  two  physicians 
who  had  attended  the  brother  and  the  mother  of  testatrix.  These  physi- 
cians testified  that  both  their  patients  had  general  paresis.  The  Court  of 
Appeals,  reversing  the  courts  below,  held  that  such  testimony  was  pro- 
hibited by  §  834,  and  not  within  the  exceptions  of  §  836;  also,  that  there 
was  no  ptoof,  anyhow,  that  the  paresis  as  to  which  they  testified  was  of 
the  transmissible  type  so  as  to  involve  a  hereditary  taint  in  testator.  The 
general  rule  is  stated  to  be:  "Where  the  mental  soundness  of  an  individual 
isin  question,  the  sanity  of  the  blood  relations  in  the  ancestral  line  may  be 
shown,  as  tending  to  establish  the  fact  in  issue,"  citing'  Welsh  v.  People, 
88  N.  Y.  458.  But  "there  must  be  evidence  that  such  disease  is  hereditary, 
or  transmissible."    Ibid.  :    ;    ,       . 

Admissibility  of  proof  of  hereditary  tendency  is  upheld  only  in  aid  or 
support  of  other  evidence  going  directly  to  show  disordered  mind  in  the 
person  whose  capacity  is  under  examinations.  PringU  v.  Burroughs,  185 
N.  Y.  375,  381,  aff'g  100  App.  Div.  366:  .  : 

§  404.  Same^ — General  debility  or  paralysis. — In  Matter  of  Rounds'i'25 
Misc.  Rep.  101,  it  was  held  of  a  will  executed  when  the  testatrix  was  in  a 
very  feeble  condition,  being  afflicted  with  creeping  palsy,  and  a  witness 
testifying  to  an  expressed  desire  of  the  testatrix: for  a  different  disposition 
of  the  property  than  that  made,  that  probate  was  properly  refused,  citing 
Ddafield  v.  Parish,  25  N.  Y.  9;  Van  Guy  sling  \.  Van  Kuren,  35  id.  70.  A 
mere  progressive  paralysis  although  conducing  to,  or  resulting  in  death, 
and  extending  over  a  period  .of  years  will  not  raise:  any  presumption- of 
incapacity,  if  the  decedent  continued  to  administer  all  his  busiaess  affairs 
with  prudence  and  judgment.  In  re  Birdsall's  Will,  13  N.  Y.  ,421.  In- 
competency may,  under  acute  recurring  attacks,  be  intermittent.  Matter 
of  Winne,  ,50  Misc.  113.  It  may  be  observed  that  the  intimation  in;  the 
celebrated  case  of  Stewart  Y.IAspenkird,  26  Wend;  255  to  306,  that  a  man's 
capacity  may  be  perfect  to  dispose,  of  his  property  by  wiU,  although  wholly 
inadequate  to  the  management  of  other  business,  sis  for  instance  to  make 
contracts  for  the  purchase  or  sale  of  property,  has  not  been  wholly  ap- 
proved in  isubsequent  decisions.  SeeDelafieUv.  Parish,  supra.  Andiproof 
of  a  testator's  ability  to  transact  his  Ordinary  business  affairs  with  judg- 
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ment  and  discretion,  and  to  manage  his  property  with  reasonable  prtidence, 
will  generally  be  considered  very  strong  if  not  conclusive  evidence  of  testa- 
mentary capacity.   See  Matter  of  BirdsaWs  Will,  supra;  Matter  of  Kiedaisch, 
2  Connoly,  435;  Mam-  of  Gray,  5  N.  Y.  Supp.  464;  Cait  v.  Patchen,  77 
N.  Y.  533;  Horn  v.  Pullrrmn,  72  N.  Y.  269;  Pilling  v.  Pilli-ng,  45  Barb.  92; 
Croliua  v.  Stark,  64  Barb.  112;  Heyzer  v.  Morris,  110  App.  Div.  313.    So 
evidence  of  some  acute  serious  illness  during  which  the  testator  may  well 
be  said  to  have  been  incapable  of  majiiiig  a  will,  must  if  it  is  desired  to 
show  lack  of  capacity  at  the  time  of  execution  be  followed  by  affirmative 
proof  showing  that  the  effect  of  such  illness  or  attack  continued;  for  there 
is  no  prestimption  that  it  does.    Just  as  has  been  held  in  the  case  of  intoxi- 
cation and  drunkenness  the  disability  ends  when  the  exciting  cause  is  re- 
moved.   In  re  Johnson's  Willf  27  N.  Y.  Supp.  649,  650,  Fitzgerald,  Surr. 
In  this  it  differs  from  insanity  which  once  shown  to  exist  is  presumed  to 
continue  until  there  is  proof  that  intelligence  and  reason  have  reasserted 
themselves.    Where  a  paralytic  attack  is  of  so  severe  a  character  as  to  com- 
pletely alter  the  testator's  disposition  and  personal  habits,  destroying  his 
"aptitude  for  business  and  results  in  moroseness  and  delusions,  these  facts 
may  raise  a  presumption  of  impairment  of  the  mental  powers,  but  this 
presumption  may  always  be  met  by  proof  that  at  the  time  of  execution 
the  testator  knew  what  he  was  about  and  exercised  his  judgment,  will, 
and  memory  in  the  testamentary  act:    See  Sheldon  v.  Dow,  1  Dem.  503, 
and  Delajield  v.  Parish,  25  N.  Y.  1.    See  also  Matter  of  Schmidt,  139  N.  Y. 
Supp.  464.    So  where  at  the  time  or  just  prior  to  the  execution  of  the  -wiH 
the  testator  has  fainted  and  lost  consciousness,  this  does  not  prove  suf- 
ficient mental  weakness  to  render  him  incapable  of  executing  a  will,  par- 
ticularly if,  subsequently,  the  testator  refers  to  the  fact  of  having  made 
a  will  or  to  some  of  the  testamentary  dispositions  contained  in  the  instru- 
ment.   Matter  of  Mahoney,  34  St.  Rep.  183.    See  also  Cheney  v.  Price, 
90  Hun,  238. 

If  the  Surrogate  is  satisfied  that  at  the  time  the  will  was  executed  the 
testator  was  competent  and  of  sound  mind,  proof  of  severe  illness  prior 
to  that  tnne  cuhsnimatiiig  subsequently  in  acute  m^ital  disorder  or  in  ir- 
ratioflial  action  or  dememliia  is  immaterial.  Matter  of  Davis,  91  Hun,  209; 
Matter  of  Pricke,  19  N.  Y.  Supp.  315.  Evidence  of  subsequent  physical  or 
mental  weakness  is  of  course  proper  only  as  bearing  upon  the  impairment 
of  his  mind  and  body.  Matter  of  Skaats,  7i  Hun,  462,  where  the  General 
Term  in  the  First  Department  (at  p.  467)  says:  "It  is  conceivable  that, 
by  reason  of  physical  and  mental  weakness,  one  might  be  deprived  of 
testamentary  capacity  just  prior  and  subsequent  to  a  period  when  such 
capacity  existed,  and  the  question  in  all  such  cases  necessarily  must  be  as 
to  the  mental  condition  of  the  testator  at  the  date  when  the  mil  wa^  made." 
See  Matter  of  Schober,  90  Misc.  230;  Matter  of  McDermott,  90  Misc.  526. 
Declarations  of  the  testator,  while  incompetent  to  prove  external  facts 
are  admissible  on  the  question  of  mental  capacity  or  undue  influence. 
MaUer  of  Woodward,  167  N.  Y.  28;  Matter  of  Potter,  161  N.  Y.  84;  Water- 
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man  v.  Whitney,  11  N.  Y.  157;  Chambers  v.  Chambers,  61  App.  Div.  299, 
308;  Marx  v.  McGlynn,  88  N.  Y.  374;  Matter  of  Clark,  40  Hun,  233. 

§  405.  Same — Total  breakdown. — When  the  disease  is  one  which,  if 
proven  to  exist,  by  its  very  nature  involves  breaking  down  of  the  brain 
tissues,  the  decision  is  easily  made.  Nonexperts  may  testify  to  acts  and 
symptoms.  The  expert  may  give  his  opinion,  by  observation  or  inference, 
as  to  the  nature  and  effect  of  the  disease.    Matter  of  Wendel,  43  Misc.  571. 

§  406.  Same — Nature  of  will. — The  unfairness  or  injustice  of  a  will 
made  by  a  sick  or  aged  testator,  is  no  proof  of  lack  of  testamentary  capacity 
in  and  of  itself.  If  the  disposition  is  unnatural  and  inconsistent  with  the 
obligation  of  the  testator,  it  then  becomes  the  duty  of  the  proponents 
to  give  some  explanation.  Matter  of  Budlong,  126  N.  Y.  423;  Matter  of 
Soden,  38  Misc.  25,  27.  Matter  of  Donohue,  97  App.  Div.  205.  An  unnat- 
ural disinheritance  of  an  infant  child  taken  together  with  testimony  as  to 
mental  weakness  was  held  to  require  submission  to  a  jury,  in  an  action 
under  §  2653a.  Byrne  v.  Byrne,  109  App.  Div.  476.  But,  if  a  testator 
says  in  his  will  that  the  disinherison  of  a  child  is  for  undutifulness,  the 
proponent  is  not  under  any  burden  of  accounting  therefor.  Matter  of  A  r ens- 
burg,  120  App.  Div.  463,  citing  Ross  v.  Gleason,  115  N.  Y.  664.  Of  course, 
if  the  disinheritance  is  the  result  of  fraud  or  undue  influence  a  different 
situation  is  presented.  (See  below.)  So,  when  the  persons  disinherited 
are  shown  to  have  antagonized  decedent  by  trying  to  have  her  committed 
to  an  asylum  it  may  be  held  that  the  disinherison  is  itself  probative  of  ca- 
pacity to  discriminate  between  near  relatives  and  pick  out,  to  use  Surro- 
gate Fowler's  words,  "the  near  and  dear."  Matter  of  Carpenter,  145  N.  Y. 
Supp.  365.  See  Matter  of  McDermott,  90  Misc.  526  (41  relatives  cut  off) ; 
and  Matter  ofSchober,  90  Misc.  230  (family  disinherited). 

In  Matter  of  Lowenthal,  2  Misc.  Rep.  323,  it  was  held  that  where  a  tes- 
tator died  of  paralytic  dementia,  having  made  his  will  while  in  the  first 
stages  of  the  disease  and  giving  his  wife  but  a  small  sum,  where  their  de- 
votion prior  to  that  time  was  marked,  a  finding  of  incompetency  was 
sustained. 

Per  contra,  in  a  close  case,  the  reasonableness  of  the  will  may  turn  the 
probate  scale.  See  Matter  of  Browning,  80  Misc.  619 ;  where  insanity  supers 
vened  after  the  execution  of  the  will. 

It  is  thus  proper  to  consider  the  provisions  of  the  will  in  determining  this 
question  {La  Bau  v.  Vanderbilt,  3  Redf.  384),  but  the  crucial  inquiry  is, 
was  the  testator  compos  mentis  at  the  time  of  execution  {Hoyt  v.  Boss,  20 
N.  Y.  Supp.  521);  if  he  was,  his  will  must  stand,  although  it  is  evidently 
the  result  of  anger  or  ill-will.    Matter  of  Suydam,  84  Hun,  514. 

§  407.  Forgetfulness  and  mistake. — Failure  of  memory  is  not  of  itself 
evidence  of  lack  of  mental  capacity,  nor  will  the  mistakes  consequent 
thereon  invaUdate  a  will  (Matter  of  Stewart,  13  N.  Y.  Supp.  219;  Matter  of 
Lang,  9  Misc.  521) ;  still  if  the  failure  of  memory  is  so  complete  as  that  the 
testator  cannot  recognize  or  recall  those  dependent  upon  his'  bounty  or  so 
marked  as  to  obscure  his  testamentary  intentions,  it  may  be  sufficient 
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when  viewed  in  connection  with  other  circumstances' to  warrant  a  finding 
of  laclf  of  testamentary  capacity.  The  rule  seems  to  be  that  where  defect 
of  meniory  is  proven  it  will  not  be  sufficient  to  create  incompetency  unless 
it  be  total  or  appertain  to  things  very  essential.  See  Bleeker  v.  Lynch,  1 
Bradf.  458,  466,  467.  See  also  Reynolds  v.  Root,  62  Barb.  250.  See  also 
Children's  Aid  Society  v.  Loveridge,  70  N.  Y.  387. 

§  408.  Eccentricities. — Contestants  of  wills  on  the  ground  of  lack  of 
testamentary  capacity,  frequently  rely  imduly  upon  eccentricities  dis- 
played by  the  testator  in  his  habits  or  conduct,  particularly  when  such  ec- 
centricities begin  and  seem  to  develop  from  and  after  paralytic  or  apoplec- 
tic seizures  or  chronic  diseases.  Undoubtedly  such  eccentricities  are  sjmap- 
tomatic,  and  may  be  proven  as  facts  from  which  the  court  may  be  asked 
to  Lafer  mental  imsoundness;  and  while,  as  Lord  Brougham  observed,  it 
is  not  the  duty  of  the  court  to  strain  after  probate,  and  the  proponent  is 
undoubtedly  bound  to  sustain  the  burden  of  proof  and  satisfy  the  court 
that  the  testator  was  competent  to  make  the  will  propounded,  nevertheless 
Surrogates  are  loath  to  predicate  insanity  or  unsoundness  of  mind  upon 
acts  often  innocent  and  harmless,  occasioned  by  individualities  of  dispo- 
sition or  pecuharities  of  circumstance.  See  Calligdn  y.  Haskell,  143  App. 
Div.  ^74,  where  grounds  of  attack  were  ridiculously  inadequate.  The 
leading  case  aheady  freely  cited  {Delafield  v.  Parish,  25  N.  Y.  9),  was  one 
as  the  headnote  says:  "Where  the  question  of  fact,  whether  the  deceased 
possessed  that  moderate  degree  of  reason  and  understanding  which  is  re- 
quired to  enable  one  to  dispose  of  his  property  by  will,  was  determined  in 
the  negative."  In  that  case  prior  to  the  paralytic  attack  resulting  in  the 
conditions  which  were  made  the  basis  of  contest,  the  testator  was  a  wealthy 
refined  gentleman,  hospitable,  of  great  command  of  temper  and  strict  ob- 
servance of  decorum.  The  Court  of  Appeals  refers  with  some  detail  to  the 
melancholy  developments  resultant  from  the  attack  of  paralysis,  that  he 
was  often  violent,  vulgar,  offensive  and  rude,  showing  as  the  court  remarks, 
"  the  changed  man,  the  forgetfulness  ot  the  gentleman,  and  the  habits  of 
the  imbecile."  The  numerous  eccentricities  of  character  and  conduct, 
totally  inconsistent  with  and  opposite  to  his  character  and  conduct  prior 
to  his  paralytic  attack,  the  court  held  were  most  significant  and  material 
on  the  point /of  testamentary  capacity.  See  opinion  of  Davies,  J.,  at  page 
47.  In- the  Campbell  case,  quoted  in  §  396,  ante,  after  trying  issues  "in- 
troduced with  much  solemnity,"  and  disposed  of  in  an  opinion  of  many 
pages,  all  the  Surrogate  could  deduce  from  the  oral  and  documentary  tes- 
timony was  that  the  testatrix  was  "old,  very  sad,  and  physically 
weary." 

So  Surrogate  Rollins  {CornweU  v.  Riker,  2  Dem.  354,  368),  observes: 
"Evidence  respecting  eccentricities  of  dress  or  demeanor,  weakness  of 
memory,  absurdities  of  speech  or  conduct,  and  such  like  things,  on  the 
part  of  a  decedent;  is  admissible  in  opposition  to  the  probate  of  a  paper 
offered  as  his  will,  only  because  it  tends  to  show,  in  a  greater  or  less  degree, 
that,  in  the  making  and  execution  of  such  a  paper,  such  decedent  did  not 
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thoroughly  understand  what  he  was  doing;  was  not  able  to  appreciate  the 
nature  and  extent  pf  his  possessions;  could  not,  after  calling  to  mind  the 
persons  who  might  naturally  expect,  because  of  the  claim  of  kinship  or  for 
other  reason,  to  participate  in  his  bounty,  form  an  intelligent  purpose  as 
to  whom  he  would  make,  and  whom  he  would  refuse  to  make^  his  testamen- 
tary beneficiaries." 

In  the  case  last  cited  the  eccentricities  claimed  to  be  at  variance  not 
only  with  the  demeanor  that  persons  endowed  with  reason  and  intelli- 
gence exhibit,  but  also  with  the  habits  of  the  decedent  herself  earUer  in 
life,  were  proven  in  great  detail  before  the  Sm-rogate;  they  tended  to  es- 
tablish penuriousness,  conspicuous  untidiness,  want  of  delicacy  in  cer- 
tain featm-es  of  her  daily  life;  it  was  claimed  that  there  was  a  great  and 
general  impairment  of  all  her  mental  faculties,  that  she  was  slovenly  as 
to  the  care  of  her  body,  and  as  to  the  fashion  of  her  apparel,  coarse  and 
vulgar  in  her  tastes,  grossly  offensive  in  her  personal  habits,  and  well- 
nigh  bereft  of  her  powers  of  memory.  Nevertheless  the  Surrogate  found 
that  the  will  expressed  the  free,  unrestrained,  deliberate  purpose  of  the 
decedent  and  that  she  was  of  sound  mind  and  memory  when  she  published 
it.  Id.  at  page  395.  Seealsoikfa<fer  of  Mwrp/ij/,  41  App.  Div.  153;  Iwison  v. 
Ivison,  80  App.  Div.  599;  Matter  of  Armstrong,  55  Misc;  487. 

The  norm  by  which  to  judge  the  significance  of  symptomatic  eccentrici- 
ties is  not  the  conduct  of  the  average  man  but  that  of  the  decedent  himself 
when  he  was  concededly  competent.  In  the  Martin  Case,  82  Misc.  574, 
the  court,  applying  this  test,  found  the  grotesque  and  ill  mannered  conduct 
of  testator  to  have  been  normal  to -him,  and  rejected  probate  on  more 
serious  conditions  shown  to  exist. 

In  the  Van  Ness  Case,  78  Misc.  592,  similarly,  susceptibility  to  feminine 
influences  was  shown  to  have  been  a  "normal"  condition  of  testator,  all 
his  life,  and  not  of  itself  a  proof  of  incompetency  though  coexisting  with 
senility.  ^ 

In  this  connection  it  is  proper  to  note  that  the  witnesses  must  be  in- 
terrogated as  to  facts  which  they  have  observed.  Petrie  v.  Petrie,  126 
N.  Y.  683,  aff'g  6  N.  Y.  Supp.  831.  The  Court  of  Appeals  has  summarized 
the  rule  in  this  regard.    Hewlett  v.  Wood,  55  N.  Y.  634. 

"The  general  rule  is  that  witnesses  must  speak  of  facts  alone,  and  may 
not  utter  opinions,  conclusions  or  inferences.  To  this  rule  there  are  these 
exceptions. 

"The  subscribing  witness  to  a  will  may  speak  as  to  the  sanity  of  the 
testator  at  the  time  of  executing  a  will.  Powell  on  Devisees,  69;  Cktpp  v. 
Fullerton,  34  N.  Y.  190."  But  their  previous  knowledge  of  testator  may  be 
material.  Perfect  strangers  may  witness  a  will.  Marx  v.  McGlynn,  88 
N.  Y.  357.  But  they  are  of  little  aid  to  a  court  on  a  question  of  mental 
capacity.  Seamen's  Friend  Society  v.  Hopper,  33  N.  Y.  631.  See  also 
Matter  of  Martin,  82  Misc.  574,  590. 

"Experts  may  give  their  opinions  (see  post,  page  369)  upon  questions 
of  trade,  skill,  or  science  from  the  facts  proven,  or  the  circumstances  noted 
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by  themselves.  Persons  not  experts  may  testify  to  facts  and  incidents, 
known  or  observed  by  them,  in  relation  to  a  testator,  which  tend  to  show 
soundness  of  mind  or  the  contrary,  and  may  testify  to  the  impression  pro- 
duced upon  them  by  what  they  beheld  or  heard,  and  whether  the  acts  and 
declarations  thus  testified  to  seemed  to  them  rational  or  irrational  (Clapp 
V.  Fullerton,  supra) ;  but  they  may  not  express  any  opinion  as  to  the  gen- 
eral soundness  or  unsoundness  of  the  mind  of  the  testator  (O'Brien  v. 
People,  36  N.  Y.  276;  Real  v.  People,  42  id.  270),  nor  as  to  the  competency 
of  the  testator  to  execute  a  will.  36  N.  Y.  276;  De  WiM  v.  Barley,  17  id. 
340.  In  a  later  case  {Holconib  v.  Holcomh,  95  N.  Y.  316),  Judge  Danforth 
reviewed  the  cases  in  this  connection.  De  Witt  v.  Barley,  17  N.  Y.  340; 
Clapp  V.  Fullerton,  34  N.  Y.  190;  O'Brien  v.  Peqpfe,  36  N.  Y.  276;  7?eai  v. 
People,  42  N.  Y.  270;  Hewlett  v.  Wood,  mpra;  Rider  v.  Miller,  86  N.  Y. 
507;  Matter  of  Ross,  87  N.  Y.  514.  Judge  Danforth  says,  citing  Clapp  v. 
Fullerton,  that  when  a  layman  is  examined  as  to  facts  within  his  own 
knowledge  and  observation  tending  to  show  the  soundness  or  unsound- 
ness of  a  testator's  mind,  he  may  characterize  as  rational  or  irrational  the 
acts  to  which  he  testifies. 

"But  to  render  his  opinion  admissible  even  to  this  extent,  it  must  be 
limited  to  the  conclusions  from  the  specific  facts  he  discloses;  he  may 
testify  to  the  impression  produced  by  what  he  witnesses,  but  he  is  not 
legally  competent  to'  express  an  opinion  on  the  general  question  whether 
the  mind  of  the  testator  was  sound  or  unsound."  This  limitation  apphed 
to  such  witnesses  is  made  more  apparent  by  the  exception  in  favor  of  sub- 
scribing witnesses;  they  may  be  required  to  state  not  only  such  facts  as 
they  remember,  but  their  own  conviction  of  the  testator's  capacity.  Clapp 
V.  Fullerton,  34  N.  Y.  190.  See  also.  Matter  of  Peck,  17  N.  Y.  Supp.  248; 
Matter  of  FoUs,  71  Hun,  492.  This  exception,  however,  also  has  its  limi- 
tations; thus  where  a  subscribing  witness  was  asked,  ''Do  you  think  the 
testator  had  miad  sufficient,  at  the  time  he  is  alleged  to  have  executed 
that  will,  to  give  those  specific  directions  with  reference  to  the  disposition 
of  this  property?"  the  General  Term  {Matter  of  McCarthy,  5  Hun,  7, 
Barker,  P.  J.)  held  the  admission  of  the  question  error,  on  the  ground  that 
the  inquiry  was  not  limited  to  an  expression  of  the  opinion  of  the  witness 
as  to  the  sanity  of  the  testator  at  the  time  of  the  execution  of  the  will  so 
as  to  bring  the  case  within  the  rule  stated  in  Clapp  v.  Fullerton,  and  Hew- 
lett V.  Wood.  The  court  adds,  "in  determining  the  question  of  testamen- 
tary capacity  on  the  part  of  the  testator  in  particular  instances  whenever 
the  question  arises,  the  inquiry  is  not,  had  the  testator  capacity  to  make 
the  will  in  question,  but,  whether  he  was  of  sound  mind  and  memory  at 
the  time  of  its  execution."  Mere  opinions  of  witnesses  as  to  the  testator's 
lack  of  capacity  will  be  given  little  weight  aside  from  the  facts  upon  which 
they  are  claimed  to  be  based  {Nexsen  v.  Nexsen,  2  Keyes,  229),  and  even 
though  the  witnesses  be  distinguished  experts  their  conclusions  and  opin- 
ions may  be  rejected  or  disregarded  when  they  are  based  upon  premises 
which  the  Surrogate  is  unable  to  infer  from  the  facts  proven.    Cornwell 
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V.  Riker,  2  Dem.  354,  368;  Harper  v.  Harper,  1  T.  &  C.  351;  Matter  of 
Connor,  7  N.  Y.  Supp.  855;  Matter  of  Buckley,  2  N.  Y,  Supp.  24;  Matter  of 
McArthur,  12  N.  Y.  Supp.  822.  And  their  competency  may  be  tested 
upon  cross-examination.   Hoag  v.  Wright,  174  N.  Y.  36. 

In  Matter  of  Myer,  184  N.  Y.  54,  the  following  was  in  the  record :  "  Q.  Did 
such  acts  and  conversations  make  any  impression  on  you  as  to  their  being 
.rational  or  irrational?  A.  I  think  they  were  irrational"  (stricken  out). 
Whereupon  he  answered:  "Yes,  they  did.  Q.  What  was  the  impression 
.made  on  you?    A.  She  was  irrational,  I  thought." 

Held  the  last  answer  should  have  been  stricken  out.  The  question  was 
proper  in  form;  but  the  answer  was  an  attempt  by  a  lay-witness  to  give  an 
opinion  upon  the  question  of  capacity.  They  can  only  give  their  con- 
temporary impressions  as  to  the  rationality  or  irrationaUty  of  the  acts 
testified  to.   /Wrf.  and  cases  cited  at  p.  60. 

The  exception  taken  on  this  record  appears  hypertechnical.  In  fact 
the  court  concedes  that  alone  it  would  not  justify  a  reversal.  It  was  as 
nearly  exact  and  direct  as  a  woman  and-  lay-witness  could  be  expected  to 
give.  Even  an  expert's  opinion  evidence  carries  only  the  weight  of  its 
logical  sequence  from  stated  facts,  and  some  latitude,  in  non-jury  cases 
is  preferable  to  a  rule  which  would  practically  require  the  "coaching"  of 
witnesses.  See  Wyse  v.  Wyse,  155  N.  Y.  367.  See  Matter  of  Hock,  74 
Misc.  15,  22,  as  to  use  of  hospital  records  to  refresh  medical  witness' 
memory,  citing  Guy  v.  Mead,  22  N.  Y.  465. 

And  see,  generally,  as  to  opinions  of  attesting  witnesses  re  capacity. 
Matt^:  of  Martin,  82  Misc.  574,  590;  Matter  of  Foley,  76  Misc.  168;  Matter 
of  Schmidt,  139  N.  Y.  Supp.  464,  477;  Matter  of  Van  Ness,  78  Misc.  592; 
opinions  by  Fowler,  Surr. 

§  409.  Capacityfor  business. — Referring  generally  to  insane  delusions, 
intoxication,  existence  of  prejudices  in  the  mind,  sudden,  fits  of  anger, 
melanchoha,  etc.,  it  may  be  said  that  the  possession  by  testator  of  a  ca- 
pacity for  transacting  his  business  and  amassing  an  estate,  establishies  a 
strong  presimiption  that  the  testator  also  has  a  capacity  to  direct  how 
that  estate  shall  be  disposed  of  after  his  death.  Matter  of  Murphy,  41  App. 
Div.  153,  156  (where  court  described  testatrix  as  "shrewd,  rugged  old 
woman,"of  "whims  and  filth,"  "parsimoniously  clinging  to  her  property"). 
Contestants  of  a  will  can  often  prove  eccentricity  of  character  by  em- 
phasizing and  exaggerating  idiosyncrasies  which  have  formed  a  part  of 
iteatator's  character  and  individuahty  among  those  who  knew  him,  but 
which  emphasized  may,  to  an  putsider,  and  one  unacquainted  with  his 
character,  make  him  appear  to  border  on  the  insane. 

The  knowledge  of  this  fact  will  make  courts  extra  cautious  in  their  con- 
sideration of  such  evidence;  see  Matter  of  Murphy,  41  App.  Div.  153,  156; 
particularly  when  the  same  is  advanced  by  interested  witnesses.  The 
Court  of  Appeals  has  summarized  this  rule  by  saying  (Brick  v.  Brick,  66 
N.  Y.  144,  148,  Rapallo,  J.),  "It  would  be  indeed  strange  that  a  person 
should  have  the  capacity  to  acquire  a  large  fortune  by  his  personal  industry 
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and  intelligence,  and  from  causes  existing  at  the  same  time  be  held  not  to 
have  sufficient  mental  capacity  to  dispose  of  it  by  will." 

In  Matter  of  Chadvnck,  Suffolk  County,  unreported,  after  medical  wit- 
nesses had  testified  that  testatrix  was  a  victim  of  several  progressive  and 
iricufable  mental  disorders  proponent  offered  some  hundred  letters,  not  as 
proof  of  their  contents,  but  as  showing  testatrix'  mental  state.  They 
disclosed  a  meticulous  knowledge  Of  her  investments  and  interests>  a 
vigilance  in  keeping  track  of  het  affairs,  a  vigorous  handling  of  matters  in 
dispute,  a  knowledge  of  her  friends  and  relatives,  and  the  ability  to  form 
judgments  as  to  whether  their  conduct  was  friendly  and  hostile  up  to  an 
advanced  age:    The  will  was  probated. 

§  410.  Addiction '  to  the  uSe  of  liquor,  opium,  etc. — The  leading  case 
in  this  connection  is  Peck  v.  Carey,  27  N.  Y.  9.  In  that  case  the  testator 
for  some  time  before  making  his  will  had  become  excessively  addicted  to 
the  use  of  spirituous  Hquors;  had  experienced  several  attacks  of  the  par- 
ticular mania  arising  from  such  habits;  had  more  than  once  attempted  to 
put  an  end  to  his  existence  by  means  of  poisonous  drugs;  and  eventually 
committed  suicidal  there  was  testimony  to  the  effect  that  he  indiulged  in 
habits  of  licentiousness  and  was  scarcely  ever  sober.  Denio,  Ch.  J.,  ob- 
served, that  in  order  to  avoid  a  will  made  by  an  intemperate  person  it 
must  be  proved  that  he  was  so  <excited  by  liquor,  or  so  conducted  himself 
during  the  particular  act  as  to  be  at  the  moment  legally  disqualified  from 
giving  effect  to  it;  and  adds  it  is  not  to  be  understood  that  a  will  made  by 
cihe  who  is  at  the  time  under  the  influence  of  intoxicating  Kquor  is  for  that 
reason  void  .  .  .  for  under  a  slight  degree  of  excitement  from  li£(uor,  the 
memory  and  understanding  niay  be  as  correct  as  in  the  total  absence  of 
any  exciting  cause.  A  drunkard  may  make  a  valid  will  even  if  at  the 
time  of  the  execution  of  the  instrument  he  is  under  the' influence  of  liquor, 
provided  he  comprehends  the  nature  and  extent  and  disposition  of  his 
estate,  his  relation  to  those  who  have  Or  might  have  come  upon  his  bounty 
and  is  free  from  undue  influence,  fraud  or  coercion.  Matter  of  Reed,  2  Con- 
noly,  403;  405,  Ransom,  Surr.,  citing  Peck  v.  Car^y,  supra;  Gardner  v. 
Gardner,  22  Wend.  526;  Van  Wyck  w.  Brasher,  81  N.  Y.  260.  See  also  Mat- 
ter of  Sutherland,  28  Misc.  424,  427;  Cook  v.  White,  43  App.  Div.  388,  392; 
Matter  of  Heivitt,  31  Misc.  81.  See  also  Jf  after  of  Will  of  Johnson,  7  Misc. 
220,  Fitsigerald,  Surr.  The  reason  for'  this  rule  is  stated  to  be  that  the 
most  pronounced  drunkards  have  times  when  they  are  sober  and  have 
perfeictly  lucid^  intervals  in  which  every  act  performed  is  of  course  legal  and 
binding,  their  deranged  condition  of  mind  is  transitory  and  when  the  ex- 
citing cause  is  removed  and  the  effects  have  disappeared  the  person  is 
c'afyable'in  the  eyes  of  the  law.  See  Matter  of  Halbert,  15  Misc.  308,  and 
cases  cited  at  page  311;  and  Matter  of  Tift,  55  Misc.  151j  Matter  of  Feeney, 
55  Misc.  158.    See  also  Matter  ofMcDonough,  N.  Y.  L.  J.,  Nov.  28,  1911. 

In  Matter  of  Woolsiy,  17  Misc.  547,  the  Surrogate  found  from  testimony 
of  the  subscribing  witnesses  that  the  testator  was  not  drunk  at  the  time 
the  will  was  executed,  although  it  appeared  that  he  had  taken  three  bottles 
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of  whiskey  during  the  day,  the  will  being  executed  in  the  evening;  he  held 
from  all  the  evidence  that  the  testator's  understanding  was  not  clouded 
or  his  reason  dethroned  by  actual  intoxication  at  the  exact  time  the  will 
was  executed.  (Query — -does  testamentary  capacity  vary  directly  as 
spirituous  capacity,  or  inversely?)  See  also  Matter  of  Watson,  12  N.  Y. 
Supp.  1.15,  where  a  person  had  been  declared  to  be  an  habitual  drunkard 
after  judicial  inquiry.  Matter  of  Sutherland,  28  Misc.  424, 427.  It  was  held 
in  several  early  cases  that  his  will  would  not  therefore  be  void,  but  that 
there  must  be  satisfactory  affirmative  proof  of  his  mental  capacity.  Lewis 
V.  Jones,  50  Barb.  645.  See  also  Ex  parte  Patterson,  4  How.  Pr.  34;  Mc- 
Lauyhlin's  Will,  2  Redf .  504. 

Whether,  therefore,  the  intoxication  is  habitual  or  not  the  court's  in- 
quiry is  addressed  to  the  question,  was  the  decedent  intoxicated  at  the 
time  of  executing  the  will?  If  he  was,  the  further  inquiry  is,  whether  he 
was  so  intoxicated  as  to  disorder  his  faculties  and  peryert  his  judgment 
sufficiently  to  incapacitate  him.  The  same  rule  applies  where  the  indul- 
gence by  the  testator  is  in  opium  or  other  drugs  tending  to  impair  the  men- 
tal powers  or  disturb  the  testator's  volition  or  judgment;  the  same  rule 
holds  that  it  must  appear  that  the  action  of  the  drug  at  the  time  of  ex- 
ecution was  such,  that  the  testator  cannot  be  said  to  have  been  in  posses- 
sion of  his  faculties  or  to  be  acting  as  a  free  agent.  See  Glockner's  Will,  2 
N.  Y.  Supp.  97;  Matter  of  Lawman's  Estate,  1  Misc.  43;  Matter  of  Robinson, 
87  Misc.  164.  This  last  case  hints  that  in  drug  cases  the  victim,  under  a 
gradually  increasing  habit  may  for  months  be  in  substantially  the  same 
condition  and  that,  unless  stupefied  or  in  a  coma,  is  not  necessarily 
to  be  held  incapable.  But  no  general  rule  should  be  formulated,  as  the 
standard  or  norm  is  the  individual  testator's  habitual  or  normal  life, 
and  each  case  may  have  its  differentiating  factors. 

Where  a  will  was  executed  under  circumstances,  presenting  the  question 
of  incapacity  by  reason  of  intoxication,  but  there  was  no  such  evidence 
in  regard  to  a  codicil  which  in  express  terms  ratified  the  will,  the  court 
would  uphold  the  will,  upon  due  proof  of  the  codicil.  Cook  v.  White,  43 
App.  Div.  388,  392. 

§  411.  Idiocy,  lunacy  and  insane  delusions. — It  has  been  held  that  by 
the  words,  "  a  spund  mind, "  in  the  meaning  of  the  law  is  not  meant  a  mind 
which  is  perfectly  balanced  and  free  from  all  prejudice  or  passion  (PhilKps 
V.  Chater,  1  Dem.  533,  547) ;  nor  wUl  mere  imbecility  of  mind  incapacitate 
a  testator,  if  there  be  sufficient  understanding  to  satisfy  the  rule,  to  wit: 
that  the  testator  must  have  at  the  time  of  executing  the  will. sufficient 
capacity  to  comprehend  thp  condition  of  his  property  and  his  relation 
toward  the  persons  who  are  or  might  be  objects  of  his  bounty,  and  the 
scope  and  bearing  of  the  provisions  of  the  will.  Wade  v.  Ho1brook,2  Redf. 
378.  See  also  McLaughlin's  Will,  id.,  page  504.  "An  imbecile  is  neither 
a  lunatic  nor  an  idiot."  .McGown  v.  UndiBrhill,  115  App.  Div.  638.  "Im- 
becility is  not  a  disqualification  for  making  a  will,  provide^,  the  testator 
has  the  capacity  which  the  law  requires,  and  that  is  determined  not  by 
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any  mere  generalization  of  his  capacity  (i.  e.,  by  expert  opinion  that  he 
was  imbecile)  but  from  his  acts  in  reference  to  the  particular  business  in 
hand."  Ibid.  It  has  already  been  noted  that  mere  eccentricities  are  not 
enough  to  disturb  testamentary  capacity.  See  cases  cited,  supra,  and 
HartweU  v.  McMaster,  4  Redf.  389,  394.  One  who  is  congenitally  an  idiot 
comes  within  the  prohibition  of  the  statute  and  is  incompetent  to- make  a 
will.  Insanity,  if  it  is  shown  to  have  existed  at  the  time  of  execution,  will 
also  incapacitate;  Matter  of  Lawrence,  48  App.  Div.  83;  Matter  of  Rich- 
ardson, 51  App.  Div.  637.  The  difficulty  had  always  lain  in  th^  question 
whether  the  specific  acts  proven  are  sufficient  to  warrant  the  conclusion 
that  the  testator  was  in  fact  at  such  time  insane.  It  has  already  been 
noted  that  insanity  or  imbecility  will  not  be  presumed  merely  from  ex- 
treme old  age.  See  cases  cited,  supra,  and  also  Romaine's  Will,  6  N.  Y. 
Legal  Observer,  1056.  In  regard  to  imbecility,  insanity,  or  insane  delusions, 
the  court  must  judge  from  the  facts.  Opinions  of  medical  men  and  of 
alienists  have  no  more  value  than  attaches  to  the  reasonableness  of  their 
conclusions  from  the  facts  from  which  they  testify.  Nor  is  insanity  in- 
ferable from,  the  mere  act  of  suicide.  Roche  v.  Nason,  185  N.  Y.  128,  137, 
105  App.  Div.  256,  citing  Weed  v.  Mutual  Ben.  Life  Ins.  Co.,  70  N.  Y. 
561;  Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398,  405. 

In  respect  to  the  subject  now  under  discussion  the  ordinary  presumption 
is  that  every  man  is  compos  mentis  and  he  that  alleges  the  contrary  must 
prove  it.  If  testator  is  proved  to  have  been  insane  on  a  date  subsequent 
to  that  of  the  will's  execution,  it  cannot  affect  its  validity.  Matter  of 
Lawrence,  27  Misc.  473.  Thus  in  Matter  of  McDonough,  N.  Y.  L.  J.,  Nov.  28, 

1911,  held  that  *' the  subsequent  inquisition,  de  lunatica  inquirendo,  be- 
fore the  commissioners  and  a  sheriff's  jury,  and  the  verdict  therein,  is 
not  retroactive."    It  may  be  weighed,  but  per  se  is  not  enough. 

But  once  lunacy  has.  been  shown  to  have  existed,  the  legal  presumption 
arises  that  it  continues,  and  the  burden  of  proof  then  rests  upon  a  propo- 
nent to  show  that  the  execution  of  the  will  took  place  during  a  lucid  inter- 
val. Matter  of  Coe,  47  App.  Div.  177;  Carter  v.  Beckwith,  128  N.  Y.  312, 316; 
Matter  of  Lapham,  19  Misc.  71,  75.  See  also  Wadsworth  v.  Sharpsteen,  8 
N.  Y.  3S8;  Hughes  v.  Jones,  116  N.  Y.  67;  UAmoureux  v.  Crosby,  2  Paige, 
422.    Fowler,  Surr.,  in  Matter  of  Van  den  Heuvel,  N.  Y.  L.  J.,  March  16, 

1912,  styles  it  "one  of  the  greatest  legal  presumptions."  See  opinion  as 
to  the  burden  thereby  laid  upon  proponents.  This  presumptioil  arises 
as  soon  as  a  testator  has  been  declared  incompetent  in  lunacy  proceedings; 
it  is  hbt  conclusive  as  to  testamentary  incapacity,  but  prima  facie  or  pre- 
sutnptive  evidence  thereof.  Matter  of  Widmayer,  34  Misc.  439,  citing  Mat~ 
ter  of  Coe,  47  App.  Div.  177;  Matter  of  Clark,  57  App.  Div.  5;  Lewis  v. 
Jones,  50  Barb.  645;  Wadsworth  v.  Sharpsteen,  8  N.  Y.  395. 

But  if  a  perSoii  so  declared  a.lunatic  is  subsequently  declared  to  have  re- 
covered his  sanity,  a  will  executed  thereafter  has  the  benefit  of  the  presump- 
tion of  his  continued  sanity;  if  subsequently  he  is  again  decla-red  insane  it 
is  for  the  Surrogate  to  determine  from  all  the  available  evidence  whether 
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at  the  time  of  _^the  execution  of  the  will  he  possessed  testamentary  capacity; 
in  such  a  case  a  Surrogate  will  attach  more  importance  to  the  testimony  of 
witnesses  who  observed  the  testator's  daily  life  and  conduct,  than  to  the 
evidence  of  medical  experts  in  answer  to  hypothetical  questions.  Rinielen 
V.  Schaefer,  158  App.  Div.  477.  See  Matter  of  Kie-daisch,  13  N.  Y.  Supp. 
255.  In  the  case  last  cited  Surrogate  Ransom  referred  in  his  opinion  at 
page  260,  to  the  Pendleton  case,  5  N.  Y.  Supp.  849,  where  the  will  of  a  per- 
son who  at  the  time  the  will  was  made  was  under  the  care  and  custody  of 
a  commission  in  lunacy,  was  admitted  to  probate.  The  learned  Surrogate 
intimated  that  the  case  was  an  authority  only  to  the  effect  that  the  exist- 
ence of  the  commission  in  lunacy  was  not  conclusive  upon  the  question 
of  capacity  and  that  the  court  had  a  right  to  inquire  independently  into 
the  facts  to  ascertain  whether  the  alleged  insane  person  was  in  fact  sane  or 
executed  a  will  in  a  lucid  interval.  See  also  Van  GuysUng  v.  Van  Kuren, 
35  N.  Y.  70. 

§  412.  The  test  of  insanity. — It  is  by  no  means  always  or  even  fre- 
quently the  case  that  the  testator -who  is  alleged  to  have  been  insane  had 
in  fact  passed  the  scrutiny  of  judicial  proceedings  de  lunatico  inquirendo, 
and  the  probate  court  is  usually  asked  to  infer  that  he  was  insane  from  his 
peculiar  conduct  or  the  extraordinary  character  of  his  disposition.  The 
cases  will  fall  under  two  general  heads: 

(a)  Wljiere  alleged  insanity  is  based  upon  the  existence  of  insane  delu- 
sions. 

(6)  Where  it  is  claimed  -to  follow  as  an  irresistible  inference  from  the 
condition  of  health  or  the  eccentric  behavior  of  the  decedent. 

§  413.  Insane  delusions. — First  then  as  to  predicating  insanity  upcoi 
the  existence  of  insane  delusions.  In  this  connection  it  will  be  noted  from 
the  cases  about  to  be  discussed  that  two  facts  must  be  proved : 

1.  The  insane  delusion  must  be  shown  to  have  existed. 

2.  The  insane  delusion  must  be  shown  to  have  operated,  on  the  mind 
of  the  testator  in  making  the  particular  will  sought  to  be  invaUdated.  See 
Matter  of  Richardson,  51  App.  Div.  637,  638. 

For  delusions  may  exist,  they  may  be  indicative  of  mania  and  yet  be  in 
no  manner  or  degree  operative  in  the  act  of  testamentation.  Or,  as  Fowler, 
Surr.,  puts  it  in  the  Campbell  case,  N.  Y.  L.  J.,  March  2,  1912,  "if  in  all 
other  respects  testator  is  sane  and  such  partial  or  irrelevant  delusion  does 
not  enter  into  the  context  or  fabric  of  the  will  itself,"  such  delusion  will  not 
avoid  the  will. 

See  also  Stanton  v.  Wetherwax,  16  Barb.  263;  Thompson  v.  Quimby, 
21  Barb.  107. 

It  may  be  generally  premised  that  delusions,  to  be  effective  to  defeat 
probate,  must  be  proved,  shall  I  say,  as  a  mental  habit.  The  Surrogate 
will  not  predicate  lack  of  capacity  on  testimony  merely  of  isolated  acts  or 
sayings.  Kingsley  v.  Blanchard,-  66  Barb.  317;  Dickie  v.  Van  Vleck, 
5  Redf.  284;  Matter  of  Van  Ness,  78  Misc.  592;  Matter  of  Carpenter,  145 
N.  Y.  Supp.  365. 
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In  the  leading  case  in  this  State  {Society  v.  Hopper,  33  N.  Y.  634),  Judge 
Denio,  in  delivering  the  opinion  of  the  court,  enunciates  the  principle 
governing  this  class  of  cases  of  dementia,  or  loss,  of  mind  and  intellect, 
"The  true  test  of  insanity  is  mental  delusion.  .  .  .  If  a  person  persistently 
believes  supposed  facts,  which  have  no  real  existence  except  in  his  per- 
verted imagination,  and  against  all  evidence  and  probability,  and  conducts 
himselfj  however  logically,  upon  the  assumption  of  their  existence,  he  is, 
so  far  as  they  are  concerned,  under  a  morbid  delusion,  and  delusion  in  )that 
sense  is  insanity.  Such  a  person  is  essentially  mad  or  insane  on  those 
subjects,  though  on  other  subjects  he  may  reason,  act,  and  speak  like  a 
sensible  man.  If  the  deceased  was  unconsciously  laboring  under  a  delusion 
as  thus  defined,  in  respect  to  his  wife  and  family  connections,  who  would 
naturally  have  been  the  objects  of  his, testamentary  bounty  when  he  exe- 
cuted his  will,  or  when  he  dictated  it,  and  the  courts  can  see  that  its  dis- 
pository  provisions  were  or  might  have  been  caused  or  affected  by  the  delusion, 
the  instrument  is  not  his  will,  and  cannot  be  supported  as  such  in  a  court 
of  justice.  The  conduct  and  designs  which  he  imputed  to  his  wife  and 
relations  were  such  as,  upon  the  assumption  of  their  existence,  should 
have  justly  excluded  them  from  all  share  in  the  succession  of  his  estate." 
See  also  definition  in  In  re  Smith's  Will,  24  N.  Y.  Supp.  928. 

In  the  light  of  this  opinion  it  is  manifest,  first,  that  the  courts  will  require 
proof  that  the  testator's  mind  was  possessed,  (a)  of  a  conviction,  (6)  ac- 
tually influencing  his  testamentary  conduct,  (c)  which  has  no  foundation 
in  the  facts..  These  three  conditions  should  be  shown  to  coexist. 

The  Court  ought  to  have  testimony  of  what  was  believed  to  be  testator's 
normal  condition,  or  he  has  no  norm  established  for  determining  that 
the  peculiarities  proved  are  abnormal  or  even  evidential  of  mental  dis- 
order. Matter  of  Hock,  74  Misc.  15,  19,  citing  opinion  of  Sir  H.  Jenner 
Fust  in  Mudway  v.  Croft,  2  N.  C.  438. 

§  414.  Insane  delusions,  spiritualism. — Having  observed  that  the  three 
conditions  above  noted  must  coexist,  to  wit:  a  conviction,  actually  -in- 
fluencing conduct,  without  reasonable  foundation  in  fact,  it  is  important 
to  note  first,  that  the  court  will  not  go  in  its  inquiry  into  those  realms  of 
thought  in  which- all  persons  are  free  to  indulge  in  independent  individual 
speculation  unless  a  clear  case  is  made  out  amounting  to  religious  mania, 
and  even  in  such  cases  the  existence  of  such  religious  mania  is  deemed 
symptomatic  and  is  only  important  as  bearing  upon  the  general  sanity  or 
insanity  of  the  decedent.  It  is  manifest,  for  example,  that  the  courts  will 
not  regard  infidelity  or  a  lack  of  adherence  to  generally  accepted  religious 
truths  as  indicating  insanity  in  the  eye  of  the  law  whatever  may  be  the 
theological  view.  To  illustrate,  Surrogate  Cofiin  observes  {HartweU  v. 
McMaster,  4  Redf.  389,  394),  "The  testator's  want  of  belief  in  the  saving 
efficacy  of  infant  baptism,  and  of  the  doctrine  of  the  Real  Presence  are 
utterly  without  significance  as  evidence  of  his  insanity."  Again  Surrogate 
Calder  (MaMer-  of  Halbert,  15  Misc.  308,  318),  observes,  "We  are  not  to 
treat  spiritualism  theologically  but  legally,  in  its  application  to  the  testa- 
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mentary  capacity  jof  the  testatrix.  It  matters  not  what  our  individiial 
opinion  may  be  as  to  the  facts,  formalities  or  claims  of  spiritualism."  In 
that  case  it  appeared  that  the  testatrix  had  been  a  spiritualist  and  had 
done  many  things  consistent  with  the  teachings  of  spiritualism.  "She 
visited  the  cemetery  and  communed  with  the  spirits  of  her  deceased  hus- 
bands, set  apart  a  bedroom  for  them  in  order  that  they  might  have  a  place 
to  rest  when  they  visited  her;  placed  at  the  table  a  sufficient  number  of 
plates  for  them,"  etc.  But  the  learned  Surgogate  observed,  "It  is  well 
settled  that  believers  in  this,  faith,  when  testamentary  capacity  is  in  ques- 
tion, must  be  considered  in  the  same  light  as  they  who  take  part  in  any 
other  religious  ceremony,"  citing  Keeler  v.  Keeler,  22  N.  Y.  St.  Rep.  439; 
Matter  of  VanderUlt,  3  Redf.  384;  MiMer  of  Vedder,  14  St.  Rep.  470.  See 
also  Matter  of  Thompson,  146  App.  Div.  602.  So  again.  Surrogate  Calvin 
(Matter  of  Cornelius  VanderMlt,  3  Redf.  384)  held  that  evidence  of  a  belief 
in  clairvoyance  on  the  part  of  a  testator  might  be  material,  provided  the 
will  sought  to  be  proved  was  the  direct  offspring  of  the  belief.  He  cites  the 
case  of  Robertson  v.  Adam,  Redf.  Cases  upon  Wills,  367,  where  the  will 
was  shown  to  be  the  direct  offspring  of  the  testatrix's  assigned  communica- 
tion with  her  deceased  husband,  and  her  belief  in  regard  to  her  son-in-law 
being  possessed  of  a  supernatural  control  over  his  wife,  and  of  himself 
being  under  the  immediate  control  of  evil  spirits;  and  he  cites  an  excellent 
definition  by  Judge  Redfield  of  an  insane  delusion  as,  "the  result  of  a  false 
perception  of  the  mind  that  cannot  be  cured  or  dispelled  by  any  amount 
of  evidence  or  argument  addressed  to  the  mind  while  in  this  insane  state." 
Mere  speculative  opinion  upon  religious  questions  however  singular  or 
'  absurd  in  the  common  judgment,  will  not  affect  the  validity  of  wills  made 
by  such  persons.  No  belief  as  to  future  rewards  and  punishments  or 
principles  of  justice  upon  which  they  are  to  be  administered,  or  other 
religious  creed,  can  be  regarded  as  evidence  of  insanity,  since  there  is  no 
test  by  which  their  truth  can  be  ascertained  so  as  to  determine  whether 
they  are  delusions  or  not,  and  if  so,  whether  they  will  yield  to  reason  or  not. 
Will  of  Cornelius  Vanderbilt,  at  page  388,  supra.  In  Matter  of  Brush,  35 
Misc.  689,  it  was  held  that  a  belief  in  Christian  Science,  when  founded  on 
religious  convictions,  is  Consistent  with  testamentary  capacity,  and  beyond 
the  scope  of  judicial  inquiry.  In  fact,  the  truth  or  falsity  of  religious  beliefs 
has  always  been  held  an  improper  subject  of  judicial  inquiry.  Keeler  v. 
Keeler,  22  N.  Y.  St.  Rep.  439.        ,     ^ 

In  the  case  of  Thompson  v.  Quimby,  2  Bradf.  449,  where  a  great  deal  of 
evidence  was  given  as  to  singular  beliefs  held  by  the  testator  as  to.  the  Phil- 
osopher's Stone,  as  to  his  ability  to  locate  the  treasures  of  Captain  Kidd, 
and  as  to  his  having  a  spiritual  eye  by  which  he  could  discern  the  presence 
of  ghosts,  and  of  spirits  in  the  moon,  Surrogate  Bradford  discussed  the 
question  at  great  length  (see  especially  pages  474  et  seq.),  and  commented 
upon  the  danger  of  confounding  the  results  of  ignorance,  early  impression, 
creduHty,  and  superstition  with  the  phenomena  of  mania,  and  noted  that 
it  would  be  most  dangerous  as  erecting  a  standard  of  sanity  dependent 
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upon  education  and  knowledge;  and  he  observes  thati  where  peculiar 
speculative  beliefs  are  the  result  of  impressions  of  childhood  they  are  not 
only  very  seldom  thoroughly  eradicated,  but  have  very  little  evidential 
value  in  this  connection,  as  compared  to  cases  where  they  break,  out  sud^ 
denly  or  at  an  advanced  stage  of  hfe  or  subsequent  to  some  sudden, illness 
or  seizure.  See  exhaustive  statement  of  deductions  and  conclusions  at  the 
end  of  Thompson  v.  Quimby,  at  pages  507,  508. 

In  Matter  of  Rohe,  22  Misc.  415,  Surrogate  Marcus  observed,  that  while 
the  <;estimony  offered  proved  Ijje  fact  that  the  testatrix  was^  a  believer  in 
spirituahsm  and  that  she  was  a  constant  attendant  upon  spiritualistic 
seances  there  was  not  sufficient  proof  that  either  the  spirits  or  mediums  in 
which  she  believed  or  with  which  she  had  relations  operated  to  induce  or 
affect  specific  dispositions  in  her  will.  So  a  belief  in  transmigration  of 
souls  is  not  of  itself  proof  of  lack  of  testamentary  capacity.  Matter  of  Bon- 
ard,  16  Abb.  N.  S.  128.  See  also  Fowler  v.  RamsdelV,  4  Albany  Law  Journal, 
94.  So  the  courts  have  held  that  the  belief  in  spiritualism  is  so  common 
that  so  far  as  testamentary  capacity  is  concerned  the  law  must  treat  it 
as  it  would  any  other  religious  conviction.  Keeler  v.  Keeler,3  N.  Y.  Supp. 
629. 

In  Matter  of  Vedder,  6  Dem.  92,  a  will  was  admitted  to  probate  in  spite 
of  the  testator's  belief  in  witches  and  in  witchcraft  and  proof  of  various 
hallucinations,  such  as,  that  she  had  been  and  conversed  with  Jesus;  that 
if  live  coals  and  a  red  garter  should  be  put  imder  a  churn  the  butter  would 
come;  that  it  was  impossible  to  keep  her  horses  fat  because  the  witches 
rode  them  at  night,  etc.,  it  appearing  that  her  belief  did  not  affect  her 
testamentary  act.  See  opinion  at  pages  104  and  105  and  cases  cited  at 
page  101.  In  Forman's  WiU,  54  Barb.  274,  297,  it  was  held  that  a  believer 
in  witches  and  witchcraft,  in  spiritualism,  or  in  the  doctrines  of  Moham- 
med, may  make  a  valid  will.  The  General  Term  in  affirming  Surrogate 
Bradford's  decision  {Thompson  v.  Quimby,  21  Barb.  107),  observed:  "Er- 
roneous, foolish  and  even  absurd  opinions  on  certain  subjects  do  not  show 
insanity  when  the  person  entertaining  them  still  continues  in  the  possession 
of  his  faculties,  discreetly  conducting  not  only  his  own  affairs  but  the  busi- 
ness of  others."  So  also  on  the  subject  of  religion.  Matter  of  White,^  121 
N.  Y.  406.  In  Van  Guysling  v.  Van  Kuren,  35  N.  Y.  70,  it  appeared  that 
the  testatrix  beUeved  she  was  tormented  by  witches  and  spooks  which  kept 
her  awake  at  night  and  became  enragpd  at  those  who  told  her  there  were 
no  witches;  that  she  imagined  she  saw  things  that  did  not  exist  and  de- 
scribed visions  she  had  while  sleeping;  that  she  used  the  fingers  in  place 
of  knife  and  fork;  and  that  her  eyes  were  frequently  wild  and  glaring. 
The  Court  of  Appeals  held  she  was  of  disposing  mind  and  memory. 

§  415.  Insane  delusion  as  distinguished  from  mistaken  beliefs. — Proof 
of  a  mistaken  beUef  not  amounting  to  an  insane  delusion  will  not.  invah- 
date  a  will.  Clapp  v.  FuUerton,  34  N.  Y.  190.  The  inquiry  which  the  court 
must  make  has  been  stated  to  be  whether  a  person  situated  in  all  respects 
like  the  decedent  might  have  believed  all  that  the  evidence  shows  he  be- 
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lieved,  and  yet  have  been  in  full  possession  of  his  senses.  Phillips  v.  Chater, 
1  Dem.  533,  543.  So  the  Court  of  Appeals  (in  Clapp  v.  FuUerton,  supra) 
sustained  probate  where  a  testator  excluded  one  of  his  children  by  reason 
of  his  mistaken  beUef  that  she  was  illegitimate.  See  also  Matter  of  Gross, 
14  St.  Rep.  429.    See  also  In  re  Smith's  Will,  24  N.  Y.  Supp.  928. 

§  416.  Erroneous  belief  resulting  in  disinheritance  of  an  heir. — Where 
a  testator  is  shown  to  have  possessed  erroneous  ideas  or  beliefs  in  regard 
to  one  or  more  of  the  persons  who  might  naturally  be  supposed  tO;  benefit 
by  his  will,  and  by  reason  of  such  beliefs  disinherits  them,  the,  court  will 
not  be  influenced  by  sentiment  (Potter  v.  Mc Alpine,  S  Dem.  108,  113),.  but 
can  deny  probate  only  where  the  mistaken  belief  amounts  to  an  insane 
delusion.  Matter  of  O'Dea,  84  Hun,  591,  affirming  probate  on  opinion  of 
Smrogate  Fitzgerald.  Unjustifiable  impressions,  resulting  in  an  estrange- 
ment so  that  testator  disiaherits  the  one  as  to  whom  he  entertains  such 
impressions  cannot  be  styled  delusions.  Dobie  v.  Armstrong,  160.N.  Y.  584. 
A  testator,  may  "use  his  will  for  displaying  kind  or  vindictive  sentiment, 
may  indulge  if  he  choose,  his  whims,  spite,  vanity,  or  his  egotism,  or  his 
animosities,  to  the  top  of  his  bent;  if  he  is  not  deficient  in  mental  capacity 
and  is  observant  of  the  forms  which  have  been  established  by  law  for  the 
execution  of  the  testamentary  instrument,  his  wishes  must  be  respected 
by  the  courts,  slI  least  to  the  extent  of  adjudging  that  they  be  made/ effec- 
tual." Hagan  v.  Yates,  1  Dem.  584,  596,  Rollins,  Surr.  In  the  case  last 
cited  the  testator  had  discriminated  against  two  daughters  by  his  first 
wife  for  what  the  court  termed  a  very  ignoble  reason;  but  the  Court  of 
Appeals  intimates  in  Horn  v.  Pullman,  72  N.  Y.  269,  that  if  a  reason  is 
satisfactory  to  the  testator,  however  inadequate  it  may  seem  to  a  court, 
it  is  no  ground  of  itself  for  setting  aside  a  will. 

In  Phillips  V.  Chater,  supra,  a  wife  was  excluded  from  her  husband's  will 
owing  to  a  mistaken  impression  on  his  part  that  she  had  been  unfaithful. 
The  Surrogate  sustained  the  will,  holding  that  the  facts  upon  which  his 
belief  was  evidently  based  would  warrant  such  a  person  as  the  testator  in 
entertaining  the  belief.  In  Matter  of  Jenkins,  39  Misc.  618,  there  was  no 
reasonable  basis  for  this  belief  of  infidelity,  and  the  Surrogate  set  aside  the 
will  cutting  off  the  wife  on  the  ground  it  was  the  "offspring  of  delusion." 
He  uses  this  definition,  "A  person  is  under  a  delusion  where  he,  without 
cause  or  evidence,  firmly  and  persistently  believes  in  and  acts  upon  certain 
premises  as  existing  facts  when  no  such  facts  really  exist." 

This  is  correct  if  the  word  "delusion"  is  read  in  the  light  of  Bouvier's 
definition  quoted  at  page  620  of  the  opinion.  So  wills  have  been  admitted 
to  probate  where  the  testator  had  a  mistaken  beUef  that  one  of  his  kinsmen 
had  wronged  him.  Matter  of  Long,  9  Misc.  521.  But  where  the  testator 
after  his  second  marriage  became  possessed  of  the  belief  that  his  children 
were  opposed  to  the  marriage  and  were  trying  to  rob  him  and  lived  ap- 
parently in  continual  fear  of  them  and  became  violent  whenever  they  were 
referred  to,  it  was  held  that  he  was  a  monomaniac  on  the  subject  of  his 
children,  the  delusion  having  no  basis  in  fact  and  such  delusion  operating 
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directly  to  modify  his  testamentary  dispositions,  the  will  was  not  admitted. 
Matter  of  Dorman,  5  Dem.  112,  117,  citing  Matter  of  Sham's  Will,  2  Redf. 
107;  Lathrop  v.  Borden,  5  Hun,  560;  Stanton  v.  Wetherwax,  16  Barb.  259^ 
Seaman's  Friend  Society  v.  Hopper,  33  N.  Y.  619;  Morse  v.  Scott,  4  Dem. 
507;  In  re  McCue,  17  Weekly  Dig.  501;  Riggs  v.  American  Tract  Sodeti), 
95  N.  Y.  503.  So  a  will  was  admitted  to  probate  where  the  testatrix  ex- 
cluded her  brother  from  her  will  by  reason  of  a  deep-rooted  and  longT- 
continued  dislike  of  him,  and  a  belief  that  he  had  in  some  indefinite  manner 
wronged  her.  Bull  v.  Wheeler,  6  Dem.  213;  The  insignificance  of  the  mat- 
ter out  of  which  the  dishke  arises  is  immaterial.  In  the  case  last  cited  the 
trouble  seems  to  have  originated  in  regard  to  the  use  of  a  horse  and  a 
wagon.  Where  a  testator  was  shown  to  have  repeatedly  declared  that  a 
certain  young  man  whom  he  had  adopted  was  not  his  son  and  in  fact  left 
him  out  of  his  will,  it  was  held  not  to  be  sufficient  proof  of  insane  delusions. 
Matterof  Zeigler,  19  N.Y.Supp.  94:7.' 

Where  a  decedent  at  the  time  of  making  his  will  was  persuaded  that  his 
wife' and  children  had  entered  into  a  conspiracy  against  him  to  send  him 
to  a  lunatic  asylum;  that  they  had  attempted  to  poison  him  and  it  was 
proven  that  he  finally  killed  his  wife  and  attempted  to  kill  himself.  Surro- 
gate Ransom  held  that  he  was  laboring  imder  an  insane  delusion  and  de- 
nied probate  to  his  will  {Matter  of  Kahn,  1  Conrioly,  510,  514),  holding  that 
the  proof  showed  that  the  instrument  propounded  had  its  origin  in  the  de- 
lusion of  a  mind  unsound  in  respect  of  the  subject  involved.  So  where  a 
testator,  who  ultimately  died  in  an  insane  asylum  of  progressive  paresis, 
made  a  will  during  the  first  stage  of  the  disease  discriminating  against  his 
wife  with  whom  prior  to  his  disorder  his  relations  had  been  "more  than 
ordinarily  felicitous,"  the  General  Term  of  the  Common  Pleas  (Matter  of 
Loewenstine's  Will,  2  Misc.  323),  held  that  there  was  not  reasonable  basis 
for  his  delusion,  that  he  was  unduly  influenced  thereby  in  the  making  of 
his  will,  and  accordingly  refused  to  disturb'  the  finding  of  a  jury  that  he 
was  not  possessed  of  testamentary  capacity.  See  also  Matter  of  Weil,  16 
St.  Rep.  1.  So-  where  a  testator  among  other  delusions  beUeved  that  his 
brothers  and  sisters  desired  to  poison  him  and  made  special  provision  in 
his  will  for  his  executor  of  a  sum  "large  enough  to  be  over  and  above  any 
bribe  that  may  be  offered  by  my  brothers  and  sisters,  and  children,"  it 
was  held  that  he  was  laboring  under  an  insane  delusion  sufficient  to  invah- 
date  the  will.  Matter  of  Lockwood,  8  N.  Y.  Supp.  845.  The  Court  of  Ap- 
peals {Matter  of  Will  of  White,  121  N.  Y.  406)  where  the  prejudice  of  the 
testator  against  his  son  grew  out  of  the  fact  that  he  was  a  Free  Mason, 
of  which  otd&c  the  testator  had  from  his  youth  entertained  a  bitter  dislike, 
sustained  the  will.  Judge  Gray  remarks  in  his  opinion:  "On  questions  of 
testamentary  capacity  courts  should  be  careful  not  to  confound  perverse 
opinions  and  unreasonable  prejudices  with  mental  alienation,"  citing 
Seaman^ s  Friend  Society  v.  Hopper,  33  N.  Y.'624.  "Delusion  is  insanity, 
where  one  persistently  believes  supposed  facts,  which  have  no  real  ex- 
istence, except  in  his  perverted  imagination,  and  against  all  evidence  and 
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probability,  and  conducts  himself,  however  logically',  upon  the  assumption 
of  their  existence.  But  if  there  are  facts,  however  insufficient  they  may  in 
reaUty  be,  from  which  a  prejudiced,  or  a  narrow,  or  a  bigoted  mind  might 
derive  a  particular  idea,  or  belief,;  it  cannot  be  said  that  the  mind  is  diseased 
in  that  respect.  The  behef  may  be  illogical,  or  preposterous,  but  it  is  not, 
therefore,  evidence  of  insanity  in  the,  person.  Persons  do  not  always  reason 
logically,  or  correctly,  from  facts,  and  that  may  be  because  of  their  preju- 
dices, or  of  the  perversity,  or  peculiar  construction  of  their  minds.  Wills, 
however,  do  not  depend  for  their  vaHdity  upon  the  testator's'  abihty  to 
reason  logically,  or  upon  his  freedom  from  prejudice."  Clapp  v.  Fullerton, 
34  N.  Y.  190.  See  also  Dobie  v.  Armstrong,  160  N.  Y.  584.  See  contra, 
Lathrop  v.  American  Board  of  Foreign  Missions,  67  Barb.  590. 

Where  a  testator  who  left  all  his  property  to  his  wife  was  shown  to  have 
a  delusion  that  his  brother  by  athletic  exercise  was  developing  his  muscle 
for  the  purpose  of  killing  him,  probate  was  sustained.  Fricke's  Will,  19 
N.  Y.  Supp.  315.  The  court  will  always  take  into  consideration  where  the 
disinheritance  of  an  heir  or  one  of  the  next  of  kin  is  alleged  to  be  due  to  an 
insane  delusion,  the  relation  of  the  person  disinherited  to  the  decedent 
in  contrast  to  that  of  the  actual  beneficiary.  See  Probate  of  the  Will  of 
Forman,  1  Tucker,  205,  221.  See  also  Matter  of  Springstead,  8  N.  Y. 
Supp.  596.  Those  who  in  the  testator's  lifetime  have  been  unfriendly  or 
bitter,  or  hostile  in  their  conduct  towards  him  will  not  be  heard  to  complain 
if  the  natural  result  of  disinheritance  from  a  share  in  the  estate  after  his 
death  follows  therefrom.  Dobie  v.  Armstrong,  160  N.  Y.  584;  Matter  of 
White,  121  N.  Y.  406;  Matter  of  Iredale,  53  App.  Div.  45,  51. 

§  417.  Insane  delusions  must  be  effectual. — ^Secondly,  where  an  insane 
delusion  is  rehed  upon  in  contesting  a  will  it  must  not  only  appear  that  it 
existed  but  that  it  materially  affected  the  testamentary  disposition  made  by 
the  will  propounded;  or  as  has  well  been  said:  "has entered  into  the  fabric 
of  the  will."  This  suggests  that  the  delusion  must  be  the  "  warp, "  crossing 
and  coloring  the  "woof"  of  the  document.  For  example,  where  a  testator 
had  an  exaggerated  idea  as  to  the  extent  of  his  own  property,  and  was  shown 
to  have  declared  that  he  had  more  property  than  anyone  knew.  Surrogate 
Davie  admitted  his  will  to  probate  although  there  was  other  evidence 
indicating  that  the  testator  was  of  a  licentious  nature,  vulgar  and  indecent 
in  conversation,  passionately  fond  of  narrating  his  amorous  exploits,  speak- 
ing of  his  liaisons  publicly  and  boastingly.  In  re  Jones's  Will,  25  N.  Y. 
Supp.  109.  The  Surrogate  observes:  "The  inference  is  fairly  justified  by 
the  evidence  that  the  testator  was  either  a  notorious  romancer  or  a  veritable 
Don  Juan;  but  eccentricities  of  habit  or  perversion  of  feelings  and  cohduct, 
fbrming  what  is  termed  'moral  insanity,'  do  not  constitute  legal  incapacity. 
1  Jarm.  Will.,  p.  75.  The  law,  recognizing  the  fact  that  proof  of  moral 
depravity  does  not  necessarily  e^stablish  a  lack  of  intellectual  abiUty,-  does 
not  require  any  particular  grade  of  moral  rectitude  as  an  element  of  testa- 
mentary capacity.  Even  pronounced  insane  delusions,  if  they  do  not 
relate  to,  or  directly  bear  upon,  the  testamentary  act,  do  not  invalidate 
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a  will.  Cases  illustrating  the  proposition  are  numerous.  Coit  v.  Patchen, 
77  N.  Y.  533;  Society  v.  Loveridge,  70  N.  Y.  387;  Van  Guysling  v.  Van  Kuren, 
supra;  Thompson's  Case,  21  Barb.  107;  Forman's  Will,  54  Barb.  274;  Bon- 
ard's  WiU,  16  Abb.  Pr.  (N.  S.)  128;  In  re  MacPherson's  Will  (Surr.),  4  N.  Y. 
Supp.  181.  Several  witnesses  on  part  of  the  contestant  have  described'cer- 
tain  acts  and  statements  of  testator^  and  characterized  them  as  irrational, 
bid  such  expression  of  opinion  affords  no  evidence  of  mental  unsoundness. 
In  re  Rapplee's  WiU  (Sup.);  21  N.  Y.  Supp.  801.  Or,  as  Fowler,  Surr.,  put 
it  in  the  Matter  of  Martin,  82  Misc.  574,  593,  '  If  the  facts  predicated  of  the 
expert  opinion  are  not  found  by  the  trier  of  fact,  of  course  the  answer  is 
worthless.' 

"We  repeat,  that  no  reliable  estimate  of  one's  mental  condition  can  be 
predicated  upon  isolated  and  independent  acts.  It  is  the  entire  Une  of 
conduct,  each  act  examined  with  reference  to  that  which  preceded  and 
that  which  followed  it,  which  indicates  whether  the  man  is  controlled  by 
the  dictates  of  sense  and  reason,  or  by  the  illusions  of  a  disordered  mind 
or  imagination."  In  the  Vedder  Case,  6  Dem.  92,  where  the  eccentricities 
and  alleged  delusions  were  of  extraordinary  character,  the  learned  Surro- 
gate observed  (at  page  97):  "There  is  no  evidence  whatever  to  show  that 
any  or  all  of  these  beliefs,  delusions,  eccentricities,  or  peculiarities  had  the 
slightest  connection  with  or  influence  upon  her  testamentary  act  here  in 
question."  The  cases  are  uniformly  to  the  effect  that  unless  the  delusion 
entered  into  the  testamentary  act,  its  existence  will  not  operate  to  defeat 
probate.  See  Matter  of  Lapham,  19  Misc.  71;  Matter  of  Gannon^  2  Misc. 
330;  Matter  of  Loewenstihe,' 2  Misc.  323;  Matter  of  Dorman,  5  Dem.  112; 
Lockwood's  Will,  2  Connoly,  118;  Matter  of  Kahn,  1  Connoly,  510;  Leslie 
v.  Leslie,  92  N.  Y.  636;  Matter  of  McCue,  17  Weekly  Dig.  501;  Keeler  v. 
Keelerj  3  N.  Y.  Supp.  629.  In  Matter  of  Long,  43  Misc.  560,  Church,  Surr.; 
denied  probate  of  a  will  made  by  a  woman,  fifty  years  married,  which  cut 
off  her  husband  as  to  whom  he  found  she  was  under  the  insane  delusion 
that  he  was  unfaithful  and  an  habitual  drunkard.  Singularly,  the  husband 
was  not  contestant;  but  the  ruling  was  made  in  a  contest  by  a  collateral 
relation  (see  opinion  and  cases). 

§  418.  Expert  and  opinion  evidence. — Allusion  has  already  been  made 
to  the  weight  and  value  which  the  courts  attach  to  the  opinions  of  witnesses 
testifying  to  the  insanity  or  sanity  of  a  testator,  and  the  fact  has  been  noted 
that  Subscribing  witnesses  to  a  will  may  testify  as  to  the  testamentary 
capaicity  of  the  decedent,  stating  their  opinion  that  he  was  or  was  not  capa- 
ble of  making  a  will.  (See  ante.)  See  Matter  of  Peck,  17  N.  Y.  Supp.  248, 
and  other  cases  cited,  supra.  So,  also,  it  is  held  that  testimony  of  subscribr 
ing  witnesses  who  had  opportunity  of  seeing  and  observing  testator,  should 
prevail  over  the  ppinion  of  an  expert,  based  merely  upon  a  hypothetical 
question.  Matter  of  Connor,  29  Misc.  391,  393,  citing  In  re  Lyddy's  Will, 
4  N.  Y.  Supp:  468;  Matter  of  Kiedaisch,  13  N.  Y.  Supp.  255,  260;  Matter 
of  Johnson,  7  Misc.  220. 

But,  as  shown  'in  the  Matter  of  Martin,  82  Misc.  574,  and  in  Matter  of 
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Carpenter,  145  N.  Y.  Supp.  365,  the  value  of  any  kind  of  opinion  evidence 
arises  from  the  facts  observed,  or  those  postulated  in  the  hypothetical 
question.  Unless  those  facts  are  such  as  to  justify  the  conclusions  the 
opinions  are  valueless. 

The  declarations  of  beneficiaries  under  the  will  are  incompetent,  however, 
on  this  inquiry.  Matter  of-Van  Dawalker,  63  App.  Div.  550.  The  Court  of 
Appeals  in  Paine  v.  Aldrich,  133 "N.  Y.  544,  546,  restated  the  rule  in  regard 
to  evidence  given  by  nonexperts,  upon  the  trial.  The  Court  of  Appeals 
says:  "The  trial  court  applied  the  correct  rule  in  regard  to  this  class  of 
evidence.  The  witness  was  a  layman  and  could  not  properly  give  an  opinion 
as  to  the  mental  capacity  of  the  grantor,  or  as  to  whether  he  was  rational, 
or  irrational,  even  when  such  opinion  might  be  based  upon  specific  acts 
and  conversations,  and  his  personal  observations.  He  could  state  the  acts 
and  conversations  of  which  he  had  personal  knowledge,  and  then  be  per- 
mitted to  say  whether,  in  his  judgment,  such  acts  and  conversations  were 
rational  or  irrational,  or  were  those  of  a  rational  or  an  irrational  person. 
This  is  the  extent  to  which  any  of  the  cases  have  gone,  and  the  tendency 
is  to  limit  rather  than  enlarge  the  rule,  because,  even  in  the  present  form, 
it;  is  an  infringement  of  the  fundamental  law  of  evidence  that  a  witness, 
.  who  is  not  an  expert,  shall  not  be  permitted  to  testify  to  his  conclusions 
or  opinions  as  to  an  issuable  fact."  See  also  Hewlett  v.  Wood,  55  N.  Y.  634, 
where  it  was  said:  "Persons  not  experts,  after  testifying  to  facts  and  in- 
cidents in  relation  to  a  testator,  tending  to  show  soundness  of  mind  or  the 
contrary,  may  testify  to  the  impression  produced  upon  them  thereby,  and 
also  whether  the  acts  and  declarations  testified  to  seem  to  them  rational 
or  irrational,  but  they  may  not  testify  as  to  the  general  soundness  or  un- 
soundness of  mind  of  the  testator."  See  also  DeWitt  v.  Barley,-  9  N.  Y.  371. 
Nonexperts  may  ojjserve  and  testify  to  facts  as  symptoms  of  a  disease,  of 
which  the  expert  may  state  the  nceture  and  effect.  Matter  of  Wendel,  43  Misc. 
571.1  While  of  course  an  expression  of  opinion  by  a  witness  in  a  contested 
will  case  that  the  testator's  conduct  observed  by  him  was  irrational  and 
showed  imsoundness  of  naind,  does  not  of  itself  prove  a  lack  of  testamentary 
capacity  (Matter  of  Rapplee,  66  Hun,  558),  yet  if  he  has  testified  to  partic- 
ular acts  or  remarks  of  the  testator,  he  may  also  testify  as  to  the  impression 
received  by  him  from  such  acts  or  remarks?  See  People  v.  Strait,  148  N. 
Y.  566;  Petne  v.  Petrie,  6  N.  Y.  Supp.  831;  Matter  of  Folts,  71  Hun,  492; 
Yeandle  v.  Yeandle,  5  N.  Y.  Supp.  535.  The  Umitations  of  §  834,  Code 
CiVi  Proc,  must  be  kept  in  mind.  Matter  of  Myer,  184  N.  Y.  54.  Where 
expert  evidence  is  attempted  to  be  offered  it  must  first  be  noted,  that  the 
question  whether  the  witness  is  or  is  not  an  expert,  is  a  question  of  fact 
for  the  trial  court.  See  Otis  v.  Cowles,  etc.,  Co.,  13  N.  Y.  Supp.  251 ;  Hyman 
V.  Bost&n  Chair  Co.,  13  N.  Y.  Supp.  609.  Second,  that  they  are  competent 
witnesses  to  testify  to  their  opinions  as  to  matters  which  are  the  subject 
of  their  expert  knowledge.  Garhig  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  75  Hun, 
605.  See  also  Reich  v.  Unimi  R.  R.  Co.,  78  Hun,  417.  In  Hewlett  v.  Wood, 
55  N.  Y.  634,  the  court  stated  the  rule,  that  witnesses  testifying  as  experts 
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may  give  opinions  upon  questions  of  trade,  skill  or  science,  from  facts 
proven  or  the  circumstances  noted  by  themselves.  Applying  this  rule 
the  General  Term  (Matter,  of  Arnold,  14  Hun,  525,  527),  held  it  error  to 
admit  the  second  of  the  following  questions,  to  a  medical  expert  in  a  con- 
tested will  case: 

"Q.  Do  you  understand  what  is  meant  in  law  or  medical  jurisprudence 
by  the  term,  'testamentary  capacity'?    A.  I  do. 

"  Q.  Did  you  consider  him  possessed  of  that-  power  between  the  time  of 
this  shock  and  the  time  of  his  death?"  (Objected  to,  objection  overruled 
and  exception.)  "A.  No,  sir,  I  do  not  think  he  was." 
,  Similarly  where  a  physician  was  permitted  to  testify  under  the  objection 
and  exception  of  the  proponent  that  the  testatrix,  "had  not  sufficient  men- 
•  tal  strength  to  manage  her  estate  or  conduct  the  business  connected  with 
it,"  held  error.  Matter  of  Mason,  60  Hun,  46,  54.  Where  the  expert  wit- 
ness personally  observed  the  testator  at  or  about  the  time  of  the  execution 
of  the  will  he  should  testify  to  the  facts,  and  may  be  allowed  to  give  his 
opinion  therefrom,  but  where  medical  experts  are  called  to  testify  in  an- 
swer to  hypothetical  questions  the  court  will  require  the  hypotheses  upon 
which  the  question  is  based  to  be  founded  upon  facts  proved  in  the  case. 
The  Court  of  Appeals  has  laid  down  this  rule,  "Hypothetical  questions  are 
allowed  to  be  put  to  experts  but  the  hypothesis  upon  which  they  are  ex- 
amined must  be  based  upon  facts  admitted  or  established  by  the  evidence, 
or  which  if  controverted  the  jury  might  legally  find  on  weighing  the  evi- 
dence." People  V.  Augsbury,  97  N.  Y.  501.  And  again,  "In  such  a  case  it 
is  not  the  province  of  the  witness  to  reconcile  and  draw  inferences  from 
the  evidence-of  other  witnesses,  and  to  take  in  such  facts  as  he  thinks  their 
evidence  has  established  or  as  he  can  recollect  and  carry  in  his  mind,  and 
thus  form  and  express  an  opinion."  Matter  of  Mason,  swpra,  at  p.  55, 
citing  Reynolds  v.  Robinson,  64  N.  Y.  589;  Guiterman  v.  Liverpool,  etc., 
S.  S.  Co.,  83  N.  Y.  358;  Hagadorn  v.  Conn.- Mutual  Life  Ins.  Co.,  22  Hun, 
249.  Nor  can  medical  books  be  introduced  in  evidence;  nor  can  an  ex- 
pert witness  be  permitted  to  testify  to  statements  made  therein.  See 
Roe  v.  Strong,  107  N.  Y.  350;  Matter  of  Mason,  supra,  and  cases  cited  at 
page  57. 

Where  a  testatrix  out  of  extreme  caution  secured  two  experts  in  insanity 
as  subscribing  witnesses  to  her  will,  both  of  whom  testified  in  the  probate 
proceedings  that  she  was  of  sound  mind,  memory  and  understanding  at  the 
time  of  execution-,  the  Appellate  Division  of  the  Second  Department  (Mat- 
ter of  Joumeay,  15  App.  Div.  567,  Bartlett,  J.),  held  that  there  was  nothing 
suspicious  in  the  circumstances  of  having  such  persons  act  as  subscribing 
witnesses,  and  further  that  the  clear  and  explicit  evidence  given  by  these 
qualified  specialists  as  to  the  mental  condition  of  the  testatrix  at  the  very 
time  of  executing  the  codicil  republishing  her  will  should  prevail,  "even 
if  the  proof  from  other  sources  indicating  that  the  testatrix  had  been  de- 
ranged or  suffered  from  delusions  at  other  times  was  much  stronger  than 
it  actually  was." 
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The  Court  of  Appeals  has  stated  the  rule  as  to  the  value  attached  to 
expert  witnesses.  People  v.  Kemmler,  119  N.  Y.  580,  583.  "Expert  evi- 
dence is  only  entitled  to  much  importance  in  arriving  at  a  judgment, 
when  fairly  given  by  one  properly  accredited  to  give  it,  through  his  ex- 
perience, study  and  scientific  eminence,  and  upon  a  hypothesis  which 
shall  be  true  in  relation  of  its  parts  to  the  whole  case  which  is  the  subject 
of  inquiry."  And  it  has  very  properly  been  stated  that  the  testimony  of 
an  ex,pert,  "although  admissible  and  always  a  great  aid  to  a  court  br  jury 
in  discovering  where  the  truth  lies  in  a  question  of  this  kind  cannot  ever  be 
held  to  be  conclusive  and  controlling  against  the  testimony  of  persons  of 
intelligence  who  saw  the  testator  daily  and  who  had  transactions  with  him 
socially  and  on  business."  Matter  of  Kiedaisch,  13  N.  Y.  Supp.  255,  260, 
Eansom,  Surr.;  Matter  of  Tifft,  55  Misc.  151;  Matter  of  Connor,  29  Misc. 
•  391. 

In  framing  a  hyi)othetical  question,  however,  the  rule,  that  it  must  be 
based  upon  facts  in  the  case,  does  not  debar  counsel  from  assuming  the 
facts  to  be  in  accordance  with  his  theory  of  them;  he  may  assume  any 
facts  within  range  of  the  evidence  already  offered  (Cowley  v.  People,  65 
N.  Y.  464;  Harnett  v.  Garvey,  66  N.  Y.  641),  but  when  this  opinion  is  asked 
upon  facts  not  within  his  personal  knowledge  or  observation,  the  question 
must  be  based  upon  some  particular  specified  state  of  facts.  Bolt  v.  Mur- 
ray., 2  N.  Y.  St.  Rep.  232.  See  Barton  v.  Govan,  116  N.  Y.  658.  See,  also, 
Bristed  v.  Weeks,  5  Redf.  529,  Rollins,  Surr.  See  also  In  re  Lyddy's  Will, 
4  N.  Y.  Supp.  468,  470,  Ransom,  Surr.  If  the  hypothetical  question,  how- 
ever, does  not  state  the  facts  as  proven,  it  becomes  valueless  as  the  basis 
for  a  determination.  Matter  of  Connor,  29  Misc.  391,  392;  Dickie  v.  Van 
Vleck,  4  Redf.  284,  293,  Or,  if  based  on  a  hypothesis  shown  to  be  erro- 
neous it  becomes  valueless.  Philips  v.  Philips,  77  App.  Div.  113.  SeeHey- 
zer  V.  Morris,  110  App..  Div.  313,  317. 

I  deem  it  helpful  to  the  practitioner  to  insert  verbatim,  Mr  Redfield's 
final  note  to  his  discussion  of  this  subject  in  his  7th  Edition. 

Incapacity  generally.  Alston  v.  Jones,  17  Barb.  276;  Burger  v.  Hill,  1 
Bradf.  360;  Bleecker  v.  Lynch,  id.  458;  Meehan  v.  Rourke,  2  id.  385;  Roll- 
wagen  v.  Rollwagen,  63  N.  Y.  504;  Tyler  v.  Gardiner,  35  id.  559;  Children's 
Aid  Soc.  V.  Loveridge,  70  id.  387;  Brick  v.  Brick,  66  id.  144;  Cudney  v.  Cud- 
ney,  68  id.  148;  McLaughlin  v.  McDevitt,  63  id.  213;  Mairs  v.  Freeman, 
3  Redf.  181. 

Old  age,  hut  unimpaired  faculties.  Van  Alst  v.  Hunter,  5  Johns.  Ch.  148; 
Butler  V.  Benson,  1  Barb.  526;  Moore  v.  Moore,  2  Bradf.  261;  Maverick  y. 
Reynolds,  id,  360;  Leaycraft  v.  Simmons,  id.  35;Creely  v.  Ostrander,  id.  107; 
Wightman  v.  Stoddard,  id.  393;  Bleecker  v.  Lynch,  1  id.  458;  Carroll  v.  Nor- 
ton, 3  id.  291;  Clarke  v.  Davis,  1  Redf.  249;  Mairs  v.  Freeman,  3  id.  181; 
Matter  of  Hurlbut,  26  Misc.  461,  57  N.  Y.  Supp.  648. 

Old  age  and  impaired  powers.  Moore  v.  Moore,  2  Bradf.  261 ;  Pilling  v. 
Pitling,  45  Barb.  86;  Carroll  v.  Norton,  3  Bradf.  291;  Lee  v.  Dill,  11  Abb. 
Pr.  214;  Rollwagen  v.  Rollwagen,  63  N.  Y.  504;  Children's  Aid  Soc.  v.  Love- 
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ridge,  70  N.  Y.  387;  Matter  of  Moon,  28  St.  Rep.  205;  Matter  of  Coop,  24 
id.  417;  Paine  v.  Aldrich,  38  id.  402;  Dunham  v.  Dunham,  63  App.  Div. 
264,  71  N.  Y.  Supp.  330;  Matter  of  Drake,  45  App.  Div.  206,  60  N.  Y. 
Supp.  1020;  Matter  of  Ehminne,  30  Misc.  21,  62  N.  Y.  Supp.  1006;  Matter 
of  Dixon,  42  App.  Div.  481,  59  N.  Y.  Supp.  421;  Matter  of  Wheeler,  56  St. 
Rep.  709,  5  Misc.  279;  Matter  of  McCarthy,  48  St.  Rep.  315;  Matter  of 
Snelling,  136  N.  Y.  515,  49  St.  Rep.  695;  Matter  of  O'Dea,  84  Huiij  591, 
33  N.  Y.  Supp.  463;  Matter  of  Armstrong,  55  Misc.  487. 

—  and  paralysis.  Matter  of  Iredale,  53  App.  Div.  45,  65  N.  Y.  Supp. 
533;  Matter  of  Cruger,  36  Misc.  477,  73  N.  Y.  Supp.  812;  Matter  of 
Dixon,  42  App.  Div.  481,  59  N.  Y.  Supp.  421;  Matter  of  Winne,  50  Misc. 
113. 

—  and  deafness.  Gombault  v.  Public  Adm'r,  4  Bradf.  226;  Mowry  v. 
Silber,  2  id.  133. 

—  and  blindness.    Weir  v.  Fitzgerald,  2  Bradf.  42. 

Loss  of  memory.  Bleecker  v.  liijnch,  1  Bradf.  458;  Creeley  v.  Ostrander, 
3  id.  107;  Weir  v.  Fitzgerald,  2  id.  42;  Mowry  v.  Silber,  id.  133;  Reynolds  v. 
Root,  62  Barb.  250;  Matter  of  Stewart,  39  St.  Rep.  801;  Matter  of  Folts,.71 
Hun,  492,  24  N.  Y.  Supp.  1052;  Chmey  v.  Price,  90  Hun,  238,  37  N.  Y. 
Supp.  117;  Matter  of  Lang,  9  Misc.  521,  30  N.  Y.  Supp.  388;  Matter  of 
Maine,  5  Misc.  179,  24  N.  Y.  Supp.  855. 

Illness  and  stupor.  McGuire  y.  Kerr,  2  Bradf.  244;  Meehan  v.  Rourke, 
id.  385. 

Illness  and  undue  influence.  Clarke  v.  Sawyer,  2  N.  Y.  498;  Matter  of 
Welsh,  1  Redf.  238;  McSorley  v.  McSorley,  2  Bradf.  188;  Bncsh  v.  Holland, 
3  id.  461;  Darley  v.  Darley,  id.  481;  Matter  of  Barbineau,  27  Misc.  417,  59 
N.  Y.  Supp.  375;  Matter  of  Gihon,  60  id.  65;  Matter  of  Nolle,  10  Misc.  608, 
32  N.  Y.  Supp.  226. 

Weakness  and  undue  influence.  Mowry  v.  .Silber,  2  Bradf.  133; 
Nexsen  v.  Nexsen,  3  Abb.  Ct.  App.  Dec.  360,  2  Keyes,  229;  Matter 
of  Ehminne,  30  Misc.  21,  62  N.  Y.  Supp.  1006;  Mattir  of  Wilde,  38  Misc. 
149. 

Intemperance  and  undue  influence.  O'Neil  v.  Murray)  4  Bradf.  311; 
Hagan  v.  Sone,  68  App.  Div.  60,  74  N.  Y.  Supp.  109,  rev'd  on  other  points, 
174  N.  Y.  317;  Matter  of  Hewitt,  31  Misc.  81,  64  N.'  Y.  Supp.  571;  Matter 
of  Jones,  5  Misc.  199;  Matter  of  Rintelen,  37  id.  462,  aff'd  77  App.  Div. 
142,  75  N.  Y.  Supp.  935 ;  Matter  of  Egan,  46  Misc.  375. 

Sickness  and  habits  of  intemperance.  McSorley  v.  McSorley,  2  Bradf.  188; 
Allen  v.  Public  Adm'r,  1  id.  378;  Vreeland  v.  McClelland,  id.  393;  Brv^h  v. 
Holland,  3  id.  461;  Gardner  v.  Gardner,  22  Wend.  526;  Burritt  v.  Silliman, 
16  Barb.  198;  Ex  parte  Patterson,  4  How.  Pr.  34;  Matter  of  Tracy,  3  St.  Rep. 
239;  Matter  of  Reed,  2  Connoly,  403,  20  N.  Y.  Supp.  91;  Matter  of  Peck, 
42  St.  Rep.  898;  Matter  of  Sutherland,  28  Misc.  424,  59  N.  Y.  Supp.  989; 
Matter  of  Feeny,  55  Misc.  158;  Matt^  of  Miller,  72  App.  Div.  615. 

IntoxicaMon  at  time  of  execution  of  will.  Peck  v.  Cary,  27  N.  Y.  9,  38 
Barb.  77;  Julke  v.  Adam,  1  Redf.  454. 
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Delirium  tremens  and  delusions.  Waters  v.  Cullen,  2  Bradf.  354.  See 
Brown  v.  Torrey,  24  Barb.  583.  , 

Heart  disease  and  delusions.  Matter  of  Richardson,  51  App.  Div.  637, 
64  N.  Y.  Supp.  944. 

Delusions,  monomania,  and  speculative  belief  in  witchcraft,  mesmerism, 
spiritualism,  and  absurd  ideas  generally.  Thompson  v.  Quimby,  2  Bradf. 
449;  as  Thompson  v.  Thompson,  21  Barb.  107;  Amer.  Seamen's  Friend  Soc. 
V.  Hopper,  33  N.  Y.  619,  43  Barb.  625;  Gamble  v.  Gamble,  39  id.  373;  Clarke 
V.  Davis,  1  Redf.  249;  Stanton  v.  Wetherwax,  16  Barb.  259;  La  Bau  v. 
Vanderbilt,  3  Redf.  384;  Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y.  387; 
Bonard's  Will,  16  Abb.  (N.  S.)  128;  Lathrap.v.  Borden,  5  Hun,  560;  Fowler 
V.  Ramsdell,  4  Alb.  L.  J.  94;  Matter  of  Keeler,  12  St.  Rep.  148;  Matter  of 
Liney,  34  id.  700;  Matter  of  Ziegler,  47  id.  491;  Matter  of  Brush,  35  Misc. 
689,  72  N.  Y.  Supp.  421;  Matter  of  Rohe,  22  Misc.  415,  50  N.  Y.  Supp.  392. 

Eccentricity.  Matter  of  Journeay,  15  App.  Div.  567,  44  N.  Y.  Supp. 
548,  aff'd  162  N.  Y.  611;  McGown  v.  Underhill,  115  App.  Div.  638;  Mson 
V.  Ivison,  80  App.  Div.. 599,  80  N.  Y.  Supp.  1011. 

Paranoia.    Matter  of  Long,  ,43  Misc.  560,  89  W.  Y.  Supp.  555. 

General  insanity,  moroseness,  melanchol/y,  nervousness,  gloomy,  solitary 
habits,  violence,  and  apprehension  of  being  murdered  and  deprived  of  property. 
Morrison  v.  Smith,  3  Bradf.  209;  Matter  of  Forman,  54  Barb.  274;  Matter 
of  Ely,  16  Misc.  228,  39  N.  Y.  Supp.  177;  Matter  of  McKean,  31  Misc.  703, 
66  N.  Y.  Supp.  44;  Matter  of  Murphy,  41  App.  Div.  153,  58  N.  Y.  Supp.  450. 

Feebleness  and  previous  insanity.  Matter  of  Rounds,  25  Misc.  101 ;  Matter 
of  Widmayer,  Mid.  439,  69  N.  Y.  Supp.  1014;  affd  74  App.  Div.  336, 
77  N.  Y.  Supp.  663;  Matter  of  Coe,  47  App.  Div.  177,  62  N.  Y,  Supp.  376; 
Matter  of  Evans,  37  Misc.  337,  75  N.  Y.  Supp.  491,  aff'd  81  App.  Div.  636; 
Matter  of  Brmgh,  41  Misc.  263,  84  N.  Y.  Supp.  41. 

Incipient  paresis.  Matter  of  Laivrence,  48  App.  Div.  83;  Hoey  v.  Hoey, 
53  id.  208;  Matter  of  Soden,  38  Misc.  25;  Matter  of  Miller,  72  App.  Div. 
615. 

Temporary  periods  of  irrational  action.  Matter  of  Davis,  91  Hun,  209, 
39  N.  Y.  Supp.  344;  Matter  of  Buchan,  16  Misc.  204,  38  N.  Y.  Supp.  1124; 
Matter  of  Cornelius,  23  Misc.  434,  51  N.  Y.  Supp.  877. 

Lunacy.    Matter  of  Coe,  47  App.  Div.  177,  62  N.  Y.  Supp.  376. 

Imbecility  and  idiocy,.  Stewart  v.  Lispenard,  26  Wend.  255;  Blanchard  v. 
Nestle,  3  Den.  37;  Person  v.  Warren,  14  Barb.  488;  Newhouse  v.  Godwin, 
17  id.  236;  Petrie  v.  Shoemaker,  24  Wend.  85;  Pilling  v.  Pilling,  45  Barb. 
86;  Van  Pelt  v.  Van  Pelt,  30  id.  134;  Crolius  v.  Stark,  64  id.  112,  7  Lans, 
311;  Bleecker  v.  Lynch,  1  Bradf.  458;  Davis  v.  Culver,  13  How.  Pr.  62; 
Matter  of  MiUer,  72  App.  Div.  615;  Matter  of  Loe/mnstine,  2  Misc.  323, 
21  N.  Y.  Supp.  931 

Suicide  as  evidence  of  insanity.  Matter  of  Card,  28  St.  Rep.  528,  8  N.  Y. 
Supp.  297;  Roche  v.  Nason,  105  App.  Div.  256,  aff'd  18,5  N.  Y.  128.  No 
public  policy  requires  the  court  to  reject  a  will  because  executed  in  contem- 
plation of  sujoide,    Id, 
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II.    UNDUE   INFLUENCE  \ 

§  419.  Definition. — Undue  influence  as  used  with  reference  to  wills  has 
been  defined  as,  "that  which  compels  the  testator  to  do  that  which  is 
against  his  will,  from  fear,  a  desire  of  peace  or  some  feeling  which  he  is 
unable  to  resist"  (Schouler  on  Wills;  2d  ed.,  par.  22);  or  again,  "the  influ- 
ence that  will  avoid  a  wiU  on  account  of  undue  influence  must  amount  tb 
moral  coercion,  restram  independent  action  and  destroy  free  agency;  or 
the  importunities  must  be  such  as  to  constrain  the  testator  to  do  that  which 
is  against  his  desire";  or  again,  "undue  influence  has  been  defined  to  be 
any  improper  or  wrongful  constraint,  machination  or  urgency  of  persuasion, 
whereby  the  will  of  a  person  is  overpowered  and  he  is  induced  to  do  or 
forbear  an  act  which  he  would  not  do  or  would  do  if  left  to  act  freely." 
27  American  and  English  Encyclopedia  of  Law,  453,  citing  2  Abb.  Law 
Dictionary,  page  615.  And  the  same  authority  at  page  464  continues: 
"Influence  which  exists  from  attachment^  affection,  or  a  desire  to  gratify, 
or  which  results  from  argument  and  appeal  to  reason  and  judgment,  is 
not  undue  influence."  See,  e.  g.,  gratitude  for  saving  Hfe,  Matter  of  Cleve- 
land, 28  Misc.  369.  (See  post,  §  424.)  Or  undue  influence  may  by  way  of 
summary  be  defined  as  the  exerting  upon  a  testator  of  an  improper  in- 
Jluence  whether  fraudulent,  threatening,  or  otherwise  coercive,  so  as  to 
effect  a  change  in  the  testator's  testamentary  dispositions  so  that  the  will 
made  is  not  the  will  he  would,  if  uninfluenced,  have  made.  See  Matter  of 
Bolles,  37  Misc.  562,  568;  Matter  of  Martin,  98  N.  Y.  193;  Matter  of  Vedder, 
14  N.  Y.  St.  Rep.  470.  See  Matter  of  Eckler,  47  Misc.  320.  An  extreme 
case  is  presented  where  a  stranger  to  the  bloOd  secures  a  will  in  his  favor, 
drawn  by  himself,  from  an  aged  and  infirm  person  of  wealth  who  before 
and  after  the  event  has  denied  that  he  will  leave  any  will. 

The  circumstance  is  so  suspicious  that  in  order  to  "satisfy"  the  Surro- 
gate he  is  under  the  burden  of  overcoming  by  a  preponderance  of  evidence 
the  presumption  of  undue  influence  resulting  therefrom.  See  Matter  of 
McCarty,  141  App.  Div.  816. 

Undue  influence,  it  is  said,  is  inconsistent  with  lack  of  testamentary 
capacity  as  an  objection.  Matter  of  Bock,  74  Misc.  15,  29;  Kinnev.  John- 
son, 60  Barb.  75.  But  it  may  rest  for  its  substantiation  on  proof  of  a  con- 
dition of  rhental  feebleness,' which  emphasizes  inversely -the  degree  of 
"coercion"  which  will  be  held  *' undue." 

There  is  no  rule  of  law  requiring  that  with  testator  should  originate  the 
determination  to  make  a  will  or  in  making 'it- to  remember  a  particular 
person.  (See  "decent  iniportunity"  discussed  below,  §§  425  et  seq.)  Fowler, 
Surr.,  with  the  bibliography  of  the  subject  in  England  and  the  United 
States  before  him,  in  the  Campbell  case,  (below)  goes  so  far  as  to  saty: 
"The  influence  proven  niust  amount  to  a  legal  wrong"  either  against  the 
testator  or  a  naturally  expectant  beneficiary. 

Mr.-Redfield,  Redf.  Surr.  Rr.,  7th  Ed.,  §216,  observed,  "A  man's  intel- 
lect may  not  be  so  weak  as  to  render  him  incapable  of  making  a  will,  yet 
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it  may  be  in  so  feeble  a  state  as  to  make  him  an  easy  victim  of  the  improper 
influences  of  unprincipled  and  designing  persons." 

But,  it  musj;  also  be  said  that  undue  influence  may  be,  and  often  has  been, 
practiced  upon  well,  vigorous  testators  of  strong  prejudices  and  hasty 
tempers,  who  under  the  effect  of  false,  or  viodictive  and  malicious  repre- 
sentations or  gossip,  are  led  to  disinherit  members  of  their  families.  Hence, 
the  title  of  this  particular  inquiry  really  should  be.  Fraud  and  Undue 
Influence. 

§  420.  Burden  of  proof. — The  underlying  idea  of  undue  influence  is  that 
the  will  of  another  is  substituted  for  that  of  the  testator  nominally  acting, 
whose  act  is  only  the  expression  of  another's  will,  so  that  all  question 
of  free  agency  fails.  Any  influence  to  be  material  must  be  operative  and 
must  actually  produce  an  effect  which  is  clear.  It  can  never  be  inferred 
from  mere  opportunity.  It  must  arise  in  one  of  two  ways:  either  from 
proof,  or  presumption  of  law.  The  exerting  of  undue  influence  is  a  fact 
and  must  be 'proved  like  any  other  fact,  it  must  not  be  guessed  out.  Steb- 
bins  V.  Hart,  4  Dem.  501,  505;  Mason  v.  Williams,  53  Hun,  398.  Matter 
of  Campbell,  N.  Y.  L.  J.,  March  2,  1912.  It  is  to  be  established  affirma- 
tively from  the  circumstances.  Matter  of  Murphy,  41  App.  Div.  153,  157; 
Matter  of  Shannon,  11  App.  Div.  581;  Matter  of  Snelling,  136  N.  Y.  515; 
Matter  of  Rohe,  22  Misc.  415.  That  is  to  say,  the  facts  proved  must  be 
sufficient  to  justify  an  affirmative  finding.  Matter  of  Hurlbut,  48  App. 
Div.  91. 

The  burden  of  proof  has  been  held  almost,  if  not  quite,  generally  to  be 
upon  those  who  allege  it,  and  anyone  contesting  a  will  on  those  grounds, 
who  sets  the  same  up  in  his  pleadings  must  prove  such  undue  influence 
by  a  clear  preponderance  of  evidence.  Matter  of  Kindberg,  207  N.  Y.  220; 
Matter  of  Read,  17  Misc.  195,  198;  Dobie  v.  Armstrong,  160  N.  Y.  584;  Mat- 
ter of  Nelson,  97  App.  Div.  212;  Matter  of  Mondmf,  110  N.  Y.  450;  Matter 
of  Burke,  86  Misc.  151;  Matter  of  Gedney,  142  N.  Y.  Supp.  157;  Matter  of 
Van  Ness,  78  Misc.-  592.  In  Malta-  of  FalabeUa,  139  N.  Y.  Supp.  1003, 
the  court  added  that  the  burden  does  not  shift.  To  invalidate  a  will  on 
the  ground  of  undue  influence  there  must  be  affirmative  evidence  of  the 
facts  from  which  such  undue  influence  is  to  be  inferred;  "irresistibly  in- 
ferred" is  the  language  used  in  Matter  of  Schmidt,  139  N.  Y.  Supp.  464; 
it  is  not  sufficient  to  show  that  a  party  benefited  by  a  will  had  both  motive 
and  opportunity  to  exert  such  influence;  it  must  be  shown  that  he  did 
exert  it  and  controlled  the  actions  of  the  testator  either  by  importunities 
which  he  could  not  resist  or  by  deception,  fraud  or  other  improper  means  to 
such  degree  that  the  instrument  is  not  really  the  will  of  the  testator.  Cvd- 
ney  v.  Cudney;  68  N.  Y.  148,  opinion  of  Rapallo,  J.,  at  page  152.  So  it 
has  been  held,  "If  there  is  testamentary  capacity  and  a  present  knowledge 
of  the  contents  of  the  will  and  the  wiU  is  executed  pursuant  to  the  formali- 
ties prescribed  by  the  statute,  it  can  only  be  avoided  by  proof  of  influence 
amounting  to  force  or  coercion  and  the  burden  is  on  the  party  making  the 
allfegatiotf,  that  the  testatrix  was  imposed  upon  or  overcome  by  the  acts 
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or  practice  of  the  beneficiary."  Matter  of  Mabie,  5  Misc.  179,  183,  citing 
Matter  of  Martin,  98  N.  Y.  193;  Loder  v.  Whelpky,  111  id.  239;  Matter  of 
Williams,  19  N.  Y.  Supp.  778,  and  cases  cited.  See  also  Ifl  re  Sovle,  3 
N.  Y.  Supp.  259,  268;  Matter  of  Cornell,  43  App.  Div.  241,  242;  MaM&r  of 
Munger,  38  Misc.  268. 

§  421.  Mutual  wills. — Wliere  mutual  wills  are  simultaneously  exe- 
cuted there  arises  a  nearly  absolute  presumption  that  no  undue  influence 
was  exerted.  Matter  of  Tredwell,  58  Misc.  103,  citing  Matter  of  Drake,  45 
App.  Div.  206;  Matter  of  Nelson,  97  App.  Div.  212;  Matter  of  Martin,  98 
N.  Y.  193. 

§  422.  Character  of  evidence  required*— It  has  been  held  that,  "The 
proof  of  undue  influence  must  be  by  direct  affirmative  evidence,  or  by  such 
an  array  of  circumstances  as  to  make  the  inference  of  its  exercise  irresistible; 
in  other  words,  the  contestants  must  show  facts  utterly  inconsistent  with 
the  hypothesis  of  the  execution  of  the  will  by  any  other  means  than  undue 
influence."  In  re  Williams'  Will,  15  N.  Y.  Supp.  828,  834,  citing  Gardiner, 
v.  Gardiner,  34  N.  Y.  155;  Loder  v.  Whelpley,  supra;  In  re  Clausmann,  9 
N.  Y.  St.  Rep.  182;  Marx  v.  McGlynn,  88  N.  Y.  357.  See  also  Matter  of 
Murphy,  41  App.  Div.  153;  Matter  of  Snelling,  136  N.  Y.  515.  On  the 
other  hand,  it  has  been  stated  that,  "Direct  proof  is  never  required^  but 
the  fact  of  its  exercise  always  may  be  inferred  from  other  acts  proven." 
Matter  of  Read,  17  Misc.  195,  198.  For  it  is  rarely  that  a  case  is  susceptible 
of  such  direct  evidence.  Matter  of  Smith,  95  N.  Y.  516;  Chambers  v.  Cham- 
bers, 61  App.  Div.  299,  310,  citmg  Tyler  v.  Gardiner,  35  N.  Y.  559;  Marvin 
V.  Marvin,  below;  McLaughlin  v.  McDevitt,  below;  Rolbwagen  v.  RoEwagen,, 
63  N.  Y.  504.  See  also  Matter  of  Blair,  16  Daly,  547.  See  also  as  to  onus 
prohandi,  Van  Orman  v.  Van  Ormun,  34  N.  Y.  St.  Rep.  824;  Matter  of 
McGraw,  9  App.  Div.  372.  Also  Lake  v.  Ranney,  33  Barb.  49;  Ewen  v. 
Perrine,  5  Redf.  640,  642;  Weir  v.  Fitzgerald i,  2  Bradf.  42;  Matter  of  Pike, 
83  Hun,  327,  330,  citing  Tyler  v.  Gardiner,  35  N.  Y.  559;  McLaughlAa  v. 
McDevitt,  63  N.  Y.  213;  Matter  of  Will  of  Budlong,  126  N.  Y.  423;  /w  re 
Will  of  MaHin,  98  N.  Y.  193;  In  re  Green,  67  Hun,  531;  In  re  Wheeler's 
Will,  25  N.  Y.  Supp.  313,  318.  See  also  Ledvnth  v.  dafey,  18  App.  Div. 
115,  119;  Briek  v.  BHck,  66  N.  Y.  144;  Matter  of  Mondorf,  110  N.  Y.  450; 
Marvin  v.  Marvin,  3 'Abb.  Ct.  of  App.  Dec.  192;  Seguine  v.  Seguine,  4  Abb. 
Ct.  of  App.  Dec.  192.    See  also  Matter  of  Spratt,  17  App.  Div.  636. 

§  423.  How  a  presumption  of  undue  influence  will  arise. — It  has  been 
stated  that  undue  influence  must  be  proved  as  any  other  fact;  and  further 
that  a  case  of  undue  influence  must  arise  in  one  of  two  ways,  either  from 
proof  or  from  a  presumption  of  law. 

Before  discussing  what  i^  or  is  not  proof  of  the  exercise  of  undue  influence 
it  may  be  weU  to  indicate  the  various  classes  of  cases  where  the  courts  have 
held  that  no  presumption  of  undue  influence  will  be  necessarily  entertained. 
It  is  true  that  undue  influence  is  not  always  capable,  if  ever,,  of  being  proven 
by  direct  evidence  and  must  usually  be  proven  or  inferred  from,  circum- 
stantial evidence.    See  Marvin  v.  Marvin,  3  Abb.  Ct.  of  App.  Dec.  192. 
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See  Chambers  v.  Chambers,  61  App.  Div.  299,  310.  The  Court  of  Appeals 
{Tyleir  v.  Gardiner,  35  N.  Y.  559)  has  properly  declared:  "It  is  not  to  be 
supposed  that  fraud  and  undue  influence  are  ordinarily  susceptible  of  di- 
rect proof.  The  purposes  to  be  served  are  such  as  court  privacy  rather 
than  publicity.  In  some  cases,  as  this  court  said,  in  the  case  of  Sears  v. 
Shafer,  'undue  influence  will  be  inferred  from  the  nature  of  the  transaction 
alone;  in  others  from  the  nature  of  the  transaction  and  the  exercise  of 
occasional  or  habitual  influences.  The  grounds  for  imputing  it,  as  Sir 
John  NichoU  said  in  the  case  of  Marsh  v.  Tyrrell,  must  be  looked  for  in  the 
conduct  of  the  parties  and  in  the  docimients,  rather  than  in  the  oral  evi- 
dence. The  necessary  inferences  to  be  drawn  from  that  conduct  will  afford 
a  solid  and  safe  basis  for  the  judgment  of  the  court.  Where  the  oral  evi- 
dence harmonizes  with  those  inferences,  a  moral  conviction  rightfully 
follows;  but  the  dispositions,  where  they  are  at  variance  with  the  conduct 
of  the  parties,  and  with  the  res  gestae,  are  less  to  be  relied  upon.' "  See  also 
Matter  of  Baker's  Will,  2  Redf.  179. 

On  the  question,  however,  of  presumption  it  may  be  remarked  first  that 
there  are  certain  classes  of  circumstances  or  degrees  of  relationship  which 
if  shown  may  be  material  although  not  necessarily  conclusive  upon  the 
question  of  undue  influence.  This  may  be  discussed  under  the  following 
headings : 

1.  Confidential  relationship  and  fiduciary  relationship. 

2.  Opportunity. 

3.  Weakness  of  testator. 

§  424.  Coofidential  relationship  and  fiduciary  relationship. — In  regard 
to  any  presumption  rising  from  proof  of  the  persons  benefiting  by  the  will 
alleged  to  have  been  procured  by  undue  influence  sustaining  near  relations 
of  kinship  or  affection  to  the  testator,  it  may  be  said  in  the  first  place  that 
it  has  been  repeatedly  held  that  there  is  a  legitimate  influence  which  such 
persons  may  indulge  in  without  danger  of  the  will's  being  set  aside  upon 
the  groimd  of  undue  influence.  See  Smith  v.  Keller,  205  N.  Y.  39,  44.  Thus 
it  has  been  said  that  "  certain  forms  of  influence,  such  as  suggestion  and 
advice  or  solicitation,  persuasion  and  entreaty,  unless  the  testator  is  worn 
out  by  importunities  so  that  his  will  at  last  gives  way,  have  been  held 
not  to  be  undue,  although  the  amount  of  pressure  allowable  always  depends 
upon  the  relation  -of  the  parties  in  each  case,  and  the  strength  of  the  tes- 
tator's resistance."  Matter  of  Read,  17  Misc.  195,  198.  Again  it  has  been 
held,  "Such  influence  as  arises  from  gratitude,  esteem  or  affection  does  not 
come  within  the  meaning  of  undue  influence."  Ledvrith  v.  Claffey,  18  App. 
Div.  115,  119;  Matter  of  Crockett,  86  Misc.  631.  The  AppeUate  Division 
in  the  First  Department  has  stated  the  rule  very  clearly  (Matter  of  Seagrist, 
1  App.  Div.  615)  as  follows:  "Those  persons  who  occupy  intimate  and  affec- 
tionate relations  with  any  individual  have  the  right,  by  personal  request, 
by  fair  argument,  and  even  by  decent  importunities,  to  procure  a  will  to 
be  made.  The  fact  that  they  have  done  so  is  no  argument  against  the 
validity  of  the  paper,  provided  these  importunities  do  not  proceed  so  far 
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as  to  overpower  the  will  of  the  testator  and  induce  him  to  do  the  thing 
which  he  would  not  have  done  but  for  these  importunities,  and  to  substi- 
tute the  will  of  the  beneficiary  in  the  place  of  his  own  uncontrolled  judg- 
ment." Opinion  of  Rumsey,  J.,  at  page  619,  citing  Tyler  v.  Oardiner, 
35  N.  Y.  659.  See  also  Matter  of  Hedges,  57  App.  Div.  48,  reviewing  cases; 
Matter  of  Cruger,  36  Misc.  272;  Matter  of  McGill,  26  Misc;  102;  Matl&r  of 
Hurlbvi,  48  App.  Div.  91;  Matter  of  Bonner,  33  Misc.  9,  11.  So;  where  the 
chief  beneficiary  of  a  proposed  will  was  trustee  of  testatrix  during  her  life- 
time, and  had  control  and  custody  of  her  estate,  while  he  is  under  the  bur- 
den of  showing  that  the  will  was  her  free,  untrammeled  and  intelligent 
act,  yet  he  has  "a  right  by  faithful  service  and  delicate  attention  to  win 
her  esteem."  Matter  ofDe  Vaugrigneuse,  46  Misc.  49.  In  this  case,  Thomas, 
Surr.,  uses  the  words  "to  create  a  testamentary  intention  in  his  favor" 
in  decedent's  mind.  So,  no  presumption  of  undue  influence  arises  from  the 
fact  that  one  child  gets  more  than  another.  Matter  of  Woodward,  52  App. 
Div.  494.  •  Cases  are  not  infrequent  of  marital  dispute,  where  one  of  several 
children  may  side  with  one  parent.  Such  fact  may  account  for  preferen- 
tial or  exclusive  bequests,  but  is  not  a  sufficient  basis  on  which  to  predicate 
undue  influence.  See  Matter  of  Spooner,  89  Misc.  30.  The  importunities, 
requests  or  arguments,  which  it  has  been  intimated  may  be  resorted  to  to 
influence  the  testator  in  making  his  will,  must  not,  however,  be  such  as  to 
fraudulently  deprive  any  other  person  or  persons  of  a  share  of  the  testator's 
estate.  Thus  where  a  daughter,  by  vague  and  indefinite  charges  agakist 
her  ^brother  of  improper  conduct  towards  her,  persuaded  her  mother  to  dis- 
criminate against  him  in  her  will,  there  being  no  reasonable  basis  fdr  these 
charges,  and  the  mother,  while  of  testable  capacity,  being  in  a  condition 
-such  as  to  be  peculiarly  exposed  to  the  eXerciseof  undue  infliience,  the  Court 
of  Appeals  held,  that  a  will  executed  under  such  circumstd,nces  should  be 
rejected.  Tijler  v.  Gardiner,  35  N.  Y.  558.  See  Matter  of  Drake,  45  App. 
Div.  206.  And  obtaining  control  of  an  aged,  infirm  parent,  by  constant  im- 
portunity and  insidious  effort  may  be  held  undue  influence.  Matter  of  iSears, 
33  Misc.  141,  142.  See  also  Matter  of  White,  23  N.  Y.  St.  Rep.  882;  Matter 
of  Bishop,  31  N.  Y.  St.  Rep.  314.  Importunity  amounting  to  threats  is  im- 
proper. Chambers  v.  Chambers,  61  App.  Div.  299.  And  the  Appellate 
Division  of  the  First  Department  (Matter  of  Spratt,  4  App.  Div.  1,  5)  held, 
that  the  natural  influence  of  the  parent  or  guardian  over  the  children,  or 
husband  over  wife,  or  attorney  over  chent,  may  lawfully  be  exerted  to  ob- 
tain a  will  or  a  legacy  as  long  as  the  testator  thoroughly- understands  what 
he  is  doing  and  is  a  free  agent,  citingSricfc  v.  Brick,  66  N.  Y.  144;  Matter 
of  Liddy,  5  N.  Y.  Supp.  636;  Matter  of  Bedlcm,  67  Hun,  408. 

See  Matter  of  D'Arschot,  82  Misc.  16,  where  adulation  and  flattery  by  a 
foreign  nobleman,  nephew  of  testatrix'  husband,  in  matrimonial  quest  of 
a  "golden  baboon,"  p.  19,  was  held  not  to  be  undue  influence.  The  case, 
Cohalan,  Surr.,  is  interestisg  because  it  showis  that  titles,  social  considera- 
tions, wealth  were  considerations  that  "throughout  her  life"  swayed  and 
influenced  her  conduct. 
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Where  the  will  is  shown  clearly  to  have  been  prompted  by  gratitude, 
e.  g.,  for  saving  testator's  life,  Matter  of  Cleveland,  28  Misc.  369,  even  though 
all  the  testator's  property  is  left  away  from  the  natural  objects  of  his  bounty 
there  is  no  presumption  of  undue  influence  in  the  absence  of  fraud,  imposi- 
tion or  coercion.  The  Court  of  Appeals  so  held  in  a  case  where  the  testator 
who  had  lived  upon  unfriendly  terms  with  his  wife  or  rather  apart  from 
her,  left  all  his  property  to  a  woman  with  whom  it  was  claimed  he  had 
for  several  years  meretricious  relations.  Matter  of  Mondorf,  110  N.  Y.  450. 
Judge  Earl  remarked:  "This  will  was  prompted  by  gratitude,  and  a  will 
thus  induced  cannot  in  the  case  of  a  perfectly  competent  testator  be  said 
to  have  been  obtained  by  what  in  the  law  is  styled,  'undue  influence,'" 
and  he  .adds,  "Even  if  his  relations  with  Mrs.  Schaumburg  were  meretri- 
cious the  law  does  not  on  that  account  condemn  a  will  made  in  her  favor. 
Where  such  relations  exist,  all  the  circumstances  attending  the  execution 
of  a  will  which  may  be  shown  to  have  been  induced  thereby  will  be  care- 
fully scrutinized;  but  thfe  right  of  a  competent  testator  to  make  any  dis- 
position of  his  property  which  pleases  him  although  it  may  be  unjust  and 
unnatural  will  not  be  curtailed."  Id.,  at  page  456,  citing  Seguine  v.  Se- 
guine,  supra;  Horn  v.  Pullman,  supra;  Marx  v.  McGlynn,  88  N.  Y.  357 
In  re  Will  of  Martin,  98  N.  Y.  193;  Scott  v.  Barker,  129  App.  Div.  241 
Heyzer'  v.  Moms,. 110  App.  Div.  313.  See  Matter  of  Klinzner,  71  Misc.  620 
and  Matter  of  Campbell,  N.  Y.  L.  J.,  March  2,  1912  (opinion  by  Fowler, 
Surr.,  in  each).  See  also  Matter  of  Rand,  28  Misc.  465;  Matter  of  Wester- 
man,  29  Misc.  409,  411;  Matter  of  Evans,  37  Misc.  337;  Demm^rt  v.  Schnell, 
4  Redf.  409.  This  was  a  case  where  the  testator  who  was  dying  of  a  very 
painful  disease  was  a  tenant  of  the  respondent,  occupying  part  of  her  house 
and  absolutely  dependent  upon  her  in  his  last  illness  for  care,  attention 
and  even  the  necessaries  of  life.  He  was  married,  but  his  wife  had  not 
lived  with  him  for  nine  years.  While  in  health  he  had  repeatedly  expressed 
the  intention  of  leaving  his  property  to  his  brothers  in  Germany.  The 
respondent  had  often  asked  him  in  jest  to  make  his  will  in  her  favor,  but 
there  was  evidence  that  he  had  stated  the  idea  to  be  preposterous  inas- 
much as  he  had  brothers  living.  One  will  had  already  been  executed  by 
him  at  the  beginning  of  his  illness,  leaving  a  legacy  of  one-third  of  his 
property  to  the  respondent.  A  few  days  later  his  attorney  was  called  in  to 
make  a  second  will  in  which,  aside  from  a  conditional  bequest  to  his  wife, 
the  riespbndent  was  made  residuary  legatee.  The  Surrogate  observed  at 
page  412:  "The  will  was  made  at  a  time  when  the  testator  was  seriously  ill, 
suffering  from  a  painful  disease;  so  weak  physically  that  he  had  to  be  as- 
sisted out  of  bed,  and  when  his  complete  dependency  upon  Mrs.  Schnell 
readily  subjected  him  to  her  control.  Here  we  have  all  .the  facts  and  cir- 
cumstances by  which  the  courts  say  that  undue  influence  may  be  proved." 
Rolhjbagen  v.  Rollwagen,  63. N.  Y.  504,  519;  Horn  v.  Pullman,  72  id.  269, 
276;  Forman  v.  Smith;  7  Lans.  443;  Marvin  v.  Marvin,  3  Abb.  Ct.  App. 
192;  Children's  Aid' Society  v.  Loveridge,  70  N.  Y.  387,  403;  Reynolds  v. 
Root,  62  Baxh.  250- MouA-y  v.  Silhef,  2  Bradf.  133. 
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"It  does  not  appear  that  the  testator  gave  any  reason  for  this  sudden 
change  in  the  disposition  of  his  property,  and  the  circumstances  under 
which  it  was  made  required  that  Mrs.  Schnell  should  show  that  the  coriiT 
plete  dependence  of  this  dying  man  upon  her  had  not  been  taken  advan- 
tage of  in  any  way  .  .  .  should  in  fact,  repel  the  presumption  arising 
from  the  facts  proved  that  the  change  was  brought  about  by  undue  in- 
fluence. 1  Wms.  on  Exrs.,  p.  48,  note;  Mowry  v.  Silber,  2  Bradf.  133; 
Tyler  v.  Gardiner,  35  N.  Y.  559;  McLaughlin  v.  McDevitt,G3  id.  213,  220; 
Forman  v.  Smith,  7  Lans.  443;  Lee  v.  Dill,  11  Abb.  Pr.  214;  Matter  of 
Welsh,  1  Redf.  238;  Kinne  v.  JohnSon,  60  Barb.  69. 

"In  Matter  of  Brovxjh,  41  Misc.  263,  the  testatrix's  gratitude  was  evoked 
by  help  given  her  in  resisting  proceedings  to  have  her  adjudged  insane. 
Marcus,  Surr.,  writes  a  convincing  opinion  on  this  typical  case* 

"In  Matter  of  Eddy,  41  Misc.  283,  a  will  to  a  paramour  wasiupheld,  dis- 
inheriting children,  on  proof  that  the  woman  had  in  fact  exerdsed  no 
influence  whatever  in  the  premises.  The  Surrogate  notes  the  only  statu- 
tory limitation  on  disinheritance  which  is  as  to  'Exempt  property.'  The 
rule  to  be  deduced  from  the  decisions  on  the  subject  is  this;  that  where  a 
person  enfeebled  by  old  age  or  illness  makes  a  will  in  favor  of  another  perr 
son  upon  whom  he  is  dependent,  and  that  will  is  at  variance  with  a  foimOT 
will  made,  or  intentions  formed  when  his  faculties  were  in  their  full  vigor, 
and  is  opposed  to  the  dictates  of  nature  and  justice,  the  presumption  as 
that  such  a  will  is  the  result  of  undue  influence,  unless  that  presumption 
is  satisfactorily  rebutted  by  other  evidence  in  the  case."  See  also  Crispell 
V.  DuBois,  4  Barb.  393;  Limburger  v.  Ranch,  2  Abb.  N.  S.  279.  Where 
testatrix  took  care  of  her  nurse  by  will  (Matter  of  King,  29  Misc.  268),  cut- 
ting off  a  husband  from  whom  she  had  been  for  seventeen  years  separated, 
it  was  held  valid.  Similarly  where  a  legacy  to  a  nurse  was  increased,  it 
appearing  the  relatives  had  not  been  denied  free  access  to  the  decedent. 
Afotter 'of  Lao/,  35  Misc.  581. 

§  425.  Same  subject. — Under  the  definition  above  given  it  is  manifest 
that  unless  a  relative  of  the  decedent  or  one  to  whom  he  is  under  soine  debt 
of  gratitude,  deprives  others  by  means  of  fraud  or  imposition  of  an  interest 
in  the  testator's  estate  which  by  reason  of  proven  declarations  or  of  their 
actual  claims  upon  him  it  appears  they  would  have  been  entitled  to,  .the 
courts  will  allow  what  has  been  called  reasonable  or  decent  importuriity; 
but  when  a  relative  sustains  such  relations  to  a  testator  who  is  ill  or  aged 
or  weak-minded  as  to  procure  the  execution  of  a  will  where  none  was  in- 
tended to  be  made  in  his  favor  or  in  favor  of  one  in  whom  he  is  peculiarly 
interested  or  procures  the  making  of  a  will  under  which  he  is  the  .chief 
beneficiary,  a  presumption  of  undue  influence  is  raised;  this  presumption, 
however,  is  one  of  fact;  and  where  the  evidence  introduced  by  the  proponent 
tends  to  show  that  the  will  was  nevertheless  the  voluntary  delibefate  act 
of  a  person  having  testamentary  capacity,  prompted  by  affection,  and 
without  improper  persuasion,  probate  must  be  granted.  In  re  SovUg's  WM, 
3  N.  Y.  Supp.  259,  267.    In  Marx  v.  McGlynn,  88  N.  Y.  357,  the  testator 
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had  made  "a  will  in  favOr  of  his  rehgious  adviser,"  and  the  question  as  to 
presumption  of  undue  influence  was  raised.  The  court  held  that  it  is  not 
sufficient  to  show  that  the  will  is  the  result  of  affection  or  gratitude  or  the 
persuasion  of  a  friend  or  relative,  which  he  may  legitimately  use,  but  the 
influence  must  be  such  as  to  overpower  the  will,  producing  a  disposition 
of  the  property  which  the  testator  would  not  have  made  if  left  free  to  act. 
The  case  of  the  Will  of  Martin,  98  N.  Y.  193,  was  one  where  the  testator 
left  three  sons,  one  of  whom  was  named  executor  of  the  will,  but  it  was 
shown  that  he  had  communicated  to  the  scrivener  the  provisions  to  be  in- 
serted in  the  will  and  was  himself  a  beneficiary.  It  appeared  that  the  tes- 
tator not  only  had  testamentary  capacity  but  also  a  present  knowledge 
of  the  contents  of  the  will;  it  was  held  that  it  could  not  be  avoided  except 
by  proof  of  influence  amounting  to  force  or  coercion. 

Generally  speaking  the  rule  has  been  properly  stated  in  the  following 
words:  "Qui  se  scripsit  hoeredem,  or  whoever  draws  a  will  in  his  own  favor, 
does  a  thing  which  ought  to  excite  the  suspicion  of  a  court,  and  call  upon  it 
to  jealously  examine  the  evidence,  and  be  judicially  satisfied  that  the  paper 
propounded  expresses  the  true  will  of  the  deceased,  before  admitting  it  to 
probate.  (See  Matter  of  Thompson,  50  Misc.  222.)  The  fact  that  the  testa- 
tor had  full  testamentary  capacity  and  knew  the  contents  of  the  will,  is 
sufficient  to  remove  such  suspicions,  and  to  place  the  burden  upon  the  con- 
testants of  proving  undue  influence."  In  re.  Soule,  supra,  page  268.  See 
opinion  in  Matter  of  Elster,  39  Misc.  63,  citing  Lee  v.  Dill,  11  Abb.  Pr.  214. 
Also  Matter  of  Egan,  46  Misc.  375;  Thomas,  Surr.  See  also  opinion  by 
Beckett,  Surr.,  Matter  of  Lamport,  N.  Y.  L.  J.,  June  2,  1908. 

§  426:  Same  subject. — Where  the  draughtsman  of  the  will  has  been  an 
agent  or  attorney  of  the  testator  or  testatrix  and  is  made  a  beneficiary  by 
the  will  which  he  draws,  the  courts  will  scrutinize  the  circumstances,  but 
no  presumption  of  undue  influence  necessarily  arises.  (See  case  of  an 
attorney.  Matter  of  Gallup,  43  App.  Div.  437.  Also  Lake  v.  Ranney,  33 
Barb.  49;  Matter  of  Murphy,  28  Misc.  650,  and  cases  on  page  651.)  Also 
Matter  of  Marlor,  121  App.  Div.  398,  and  Matter  of  Thompson,  121  App. 
Div.  470.  Thus  where  the  will  of  a  testator  was  drawn  by  one  who  had 
been  for  many  years  her  agent  in  another  State  for  the  management  of  cer- 
tain of  her  property,  he  being  also  her  nephew,  and  he  was  made  an  execu- 
tor of  and  legatee  under  the  will,  which  was,  however,  in  all  of  its  provisions 
just  and  fair  and  recognized  the  claims  of  the  various  relatives  of  the  tes- 
tatrix, it  was  held  there  was  no  presumption  of  undue  influence.  In  re 
Sheldon's  Will,  16  N.  Y.  Supp.  454.  In  this  case  the  contestants  claimed 
that,  under  such  circumstances,  the  proponent  must  give  other  than  the 
usual  evidence  of  the  witnesses  to  the  will,  before  it  can  be  admitted  to 
probate;  that  it  must  be  shown  the  testatrix  gave  directions  for  its  draft- 
ing which  were  obeyed,  or  that  it  was  read  to  or  by  her  before  its  execution ; 
and  based  this  proposition  of  laW  upon  the  ground  that,  where  the  writer 
of  a  will  has  confidential  relations  with  the  testator,  and  the  will  makes 
him  an  executor  or  legatee  thereof,  such  a  presumption  of  fraud  and  undue 
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influence  arises  that  the  ordinary  proof  of  the  execution  of  the  will  thus 
made  does  not  rebut  or  outweigh  such  legal  presumptions;  that  the  pro- 
ponent must  show,  in  addition  thereto,  that  the  will  was  made>  freely, 
jvithout  fraud  and  undue  influence;  and  that  the  proponent  should  estabr 
lish  by  affirmative  evidence  that  none  of  the  provisions  of  the  will  were 
dictated,  suggested,  or  brought  about  by  his  instigation.'  The  court  held, 
however,  that  "The  rule  of  law  which  the  contestant  invokes  applies  only 
to  the  class  of  cases  where,  by  reason  of  sickness,  old  age,  mental  and 
physical  condition,  or  other  circumstances,  the  testator  had  not  that  health, 
intellectual  vigor,  independence  of  character,  freedom  of  action  and  judgr- 
ment  to  guard  his  rights,  and  protect  himself  and  his  estate  from  the 
stealthy  tread  of  those  who  would  illegally  take  what  he  has  designed  for 
others.  We  shall  hold  that,  where  a  testator  has  that  mental  and  physical 
vigor  which  is  essential  to  make  a  vaUd  will,  it  is  not  the  law  that  the 
drawer  of  a  will,  even  if  he  holds  confidential  relations  to  the  testator,  can- 
not be  his  executor  or  take  a  legacy  thereunder;  nor  is  it  the  law  that,,  if  the 
attorney,  physician,  or  priest  of  the  testator  draws  a  will  in  which  there 
is  a  legacy  to  himself,  such  will  or  such- legacy  is  presumed  to  be  fraudulent, 
nor  in  such  a  case  is  fraud  presumed  in  aid  of  those  who  seek  to  overthrow 
the  will;  nor  does  this  fact,  in  the  absence  of  evideace,  warrant  the  pre- 
sumption that  the  testatrix  was  unduly  influenced,  or  was ,  improperly 
or  fraudulently  controlled,  in  making  her  will.  All  that  can  be  legally 
claimed  for  such  a  state  of  facts  is  that  it  may  or  may  not  be  a  suspicious 
circumstance;  but  whether  it  is  or  not  depends  upon  the  facts  of  each  case. 
"The  fact  that  a  beneficiary  is  the  attorney,  guardian,  or  trustee  of  a  de- 
cedent does  not  of  itself  alone  create  a  presumption  against  a-testapientary 
gift;  neither  is  it  presumed  to  have  been  procured  by  fraud  and  undue  in- 
fluence in  every  case  and  under  all  circumstances;  nor  does  that  single  act 
call  upon  courts  to  pronounce  against  a  will  thus  executed  unless  addi- 
tional evidence  is  produced,  to  prove  knowledge  of  its  contents  by  the  de- 
ceased. It  is  only  in  that  class  of  cases  where  the  testator  excludes  the 
natural  objects  of  his  bounty  that  a  will  in  favor  of  his  attorney,  physician, 
priest,"  (see  Matter  of  Johnson,  28  Misc.  363)  "is  looked  upon  by  courts 
with  suspicion.  To  invalidate  a  will  on  the  ground  of  undue  influence, 
there  must  be  affirmative  evidence  of  the  facts  from  which  such  influence 
can  be  inferred.  It  is  not  sufficient  that  the  party  benefited  by  a  will  had 
the  motive  to  exert  such  influence.  There  must  be  evidence  that  he  idid 
exert  it,  and  so  control  the  actions  of  the  testator,  either  by  importunities 
which  he  could  not  resist,  or  by  deception,  fraud  or  other  improper  means, 
that  the  instrument  is  not  really  the  will  of  the  testator.  If  a  coatestant 
alleges  fraud  and  undue  influence,  or  any  other  defense,  it  is  his  duty  to 
prove  it,  because  fraud  is  never  presumed  from  the  existence  of  an  oppor- 
tunity to  commit  it.  It  must  be  established  by  such  evidence  that  the  inr 
ference  of  wrongdoing  follows  as  a  natural  and  unavoidable  result,  and  it  is 
only  so  established  when  such  facts  are  proven  i  that  mo,  other  legitimate 
conclusion  can  be  drawn.    Justice  to  testators;  heirs,  and  legatees  does  nqt 
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command  such  a  rule  of  law  as  the  contestant  seeks  to  maintain  nor  is 
there  any  necessity  for  its  existence.  If  such  were  the  law,  testators  would, 
many  times;  be  debarred  the  aid  of  an  attorney,  relative,  or  olher  person 
in  whom  they  had  the  most  implicit  confidence,  and  whose  legal  ability, 
knowledge  of  the  testator's  affairs,  or  other  circumstances  made  it  espe- 
cially necessary  to  have  such  person  draw  the  will,  provided  he  desired  to 
remunerate  him  for  services  rendered  or  to  be  rendered,  or  for  faithfulness 
to  his  interest,  or  from  any  other  proper  motive,  wished  to  give  him  a 
legacy.  To  say  that  every  lawyer,  doctor,  minister,  or  other  person  holding 
Confidential  relations  with  a  testator,  who  draws  a  will  with  a  legacy  to 
himself,  is,  from  that  simple  fact  alone,  presumptively  dishonest,  his 
motives  and  his  acts  presumptively  fraudulent  and  wicked,  and  the-  will 
presumptively  the  product  of  undue  influence,  is  to  assert  a  proposition  of 
law  which  is  not  now,  never  has  been,  and  probably  never  will  be  the  law 
of  the  State."  But,  in  Matter  of  Bedell,  107  App.  Div.  284,  the  circum- 
stances were  such  (q.  v.)  as  to  show  that  the  decedent  had  no  intelligent 
knowledge  of  the  will  in  favor  of  his  legal  adviser.  And  in  Matter  of  Mar- 
lor,  52  Misc.  263,  the  survey  of  the  testamentary  transaction  providing  for 
the  lawyer  to  the  exclusion  of  husband  and  sons  named  in  prior  wills,  led 
the  Surrogate  to  deny  probate. 

§  427.  Same  subject.— Where  one  who  has  acted  as  attorney  or  legal 
adviser  for  a  testator  drafts  a  will  in  which  he  is  indicated  as  executor  or 
made  a  legatee  and  is  accused  of  exerting  undue  ilifluence,  it  will  be  suf- 
ficient to  meet  the  case  if  it  can  be  shown  that  the  will  drawn  was  in  sub- 
stantial compliance  with  the  testator's  testamentary  scheme  known  to 
have  been'  entertained  by  him  for.  some  time.  In  re  Carver's  Will,  23  N. 
Y.  Supp.  753.  In  this  case  Surrogate  Davis  says  in  respect  to  the  influence 
which  must  be  proved  in  order  to  avoid  a  will  upon  the  ground  of  undue 
influence:  "It  must  hot  be  the  promptings  of  affection,  the  desire  to  gratify 
the  wishes  of  another,  the  ties  of  attachment  arising  from  consanguinity, 
orthe  memory  of  kind  acts  or  friendly  offices,  but  a  coercion  produced  by 
importunity,  or  by  a  silent,  resistless  power  which  the  strong  will  often 
exercises  over  the  weak  and  infirm,  and  which  could  not  be  resisted,  so 
that  the  motive  was  tantamount  to  force  or  fear.  ...  It  is  undoubtedly 
true  that  the  law  looks  with  a  jealous  eye  upon  the  acts  of  one  who,  stand- 
ing in  a  relation  of  trust  or  confidence,  is  instrumental  to  any  extent  in 
procuring  a  testamentary  provision  in  his  own  favor;  and,  while  such  cir- 
cumstance does  not  in  and  of  itself  invalidate  the  bequest,  it  does  call  for 
satisfactory  explanation,  and  imposes  upon  him  claiming  under  such  provi- 
sion the  burden  of  showing  that  it  was  in  all  respects  fair  and  honest."  See 
Post  V.  Mason,  91  N.  Y.  539.  That  the  will  is  holographic  may  be  a 
material  point  in  this  connection.  Matter  of  Smith,  36  Misc.  128,  131. 
While'  it  is  important  in  such  cases  to  show  knowledge  of  the  con- 
tents by  a'  testator,' which  will  be  discussed  later,  it  has  been  held  that 
where  a  will  was  drawn  by  the  principal  beneficiaries  under  it,  and  the 
testator  was  able  to  read  writing,  and  of  sufficient  capacity  to  transact 
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business,  and  yet  did  not  read  the  will  it  may  nevertheless  be  inferred  frooi 
the  circumstances  that  the  testatoii  was  acquainted  withits  contents.  Nex- 
sen  V.  Nexsen,  3  Abb.  Dec.  360;  In  re  Smith,  95  N.  Y.  516,  523.  In  the 
case  last  cited  it  was  held  that  the  fact  that  the  attorney  of  the  deceased 
was  the  principal  beneficiary  under  the  will  does  not  alone  create  a  pre- 
sumption that  the  testamentary  gift  was  procvured  by  fraud  or  undue  in- 
fluence, but  that  in  a  case  where  the  testator  was  of  advanced  years,  infirm 
mentally  and  physically,  and  made  his  attorney  his  principal  beneficiary, 
contrary  to  previously  expressed  testamentary  intentions,  and  where  such 
attorney  was  the  draughtsman  of  the  will,  and  took  an  active  part  in 
procuring  its  execution,  and  that  the  testator  acted  without  independent 
advice,  the  burden  is  imposed  upon  the  attorney  of  showing  that  the  will 
was  the  free  and  untrammeled  expression  of  the  testator's  intentions.  See 
Matter  of  Rintelen,  37  Misc.  462,  alf'd  77  App.  Div.  142. 

§  428.  Undue  influence  by  relatives. — The  courts  have  almost  uni- 
formly held  except  in  very  unusual  cases  that  a  wife  or  a  child  of  a  testator 
by  virtue  of  their  relationship  to  him  have  the  right  to  exert  any  legitimate 
influence  in  their  own  favor  in  regard  to  the  testamentary  disposition  in 
their  behalf.  The  limitation  upon  this  rule  is  consistent  with  the  limita- 
tions already  noted,  that  is  to  say,  the  influence  exerted  by  the  wife  or 
child  must  not  be  of  such  a  character  as  to  overbear  the  wUl  of  the  testator. 
For  example,  where  a  daughter  by  constant  teasing,  fretting  and  annoying 
her  father  so  distressed'and  importuned  him  that  he  made  his  will  in  the 
form  desired  by  her,  the  court  held  that  it  was  not  the  will  of  the  testator 
arid  that  the  influence  shown  to  have  been  exerted  by  the  daughter  was  un- 
due influence.  See  Matter  of  Bishop,  10  N.  Y.  Supp.  217.  This  impor- 
tunity must  be  "decent."  A  wife's  resort  to  tears  does  not  transcend  the 
bounds  of  this  legal  decency.  See  Matter  of  Hall,  68  Misc.  581,  and  cases 
reviewed  by  Davie,  Surr.     Also  Matter  of  Spooner  89  Misc.  30. 

A  new  class  of  undue  influence  cases  may  arise  from  the,  unwise 
amendments  of  the  Domestic  Relations  Laws  in  1915  and,  1916  permitting 
the  adoption  of  adults.     The  adoption  may  be  procured  by  undue  influence. 

Where  undue  influence  is  charged  against  a  relative  resulting  in  an  un- 
fair disposition  of  the'  estate  as  to  other  relatives,  it  is  held  to  be  proper 
to  inquire  into  the  condition  and  value  of  the  estate.  Matter  of  Woodward, 
167  N.  Y.  28. 

The  General  Term  in  the  First  Department  {In  re  lAddy's  Will,  5  N.  Y. 
Supp.  639)  held:  "The  mere  fact  that  si  wife  has  exercised  influence  upon 
her  husband  in  relation  to  the  disposition  of  his  property  by  will  or  other- 
wise, in  no  way  supports  the  proposition  that  undue  influence  has  been 
exercised.  Influence  may  always  be,  exercised,  and  it  is  proper  that  it 
should  be  exercised;  but  it  only  becomes  improper  when  it  becomes  undue, 
and  it  becomes  undue  when  it  substitutes  the  will  of  the  person  exercising 
the  influence  for  the  will  of  the  person  who  is  to  do  the  act.  Arguments, 
persuasions,  and  suggestions  may  be  made  so  long  as  the  person  who  is  to 
do  the  act,  can  weigh  the  suggestion  and  has  the  ability  of  mind  to  resist 
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the  influence,  then  there  is  nothing  undue  in  regard  to  it  although  he  may 
yield  to  it."    See  also  Mason  v.  Williams,  53  Hun,  398. 

In  the  De  Baum  Case,  2  Connoly,  304,  a  testator  and  his  second  wife 
executed  mutual  wills>  and  it  was  shown  that  the  testator  while  possessed 
of  testaanentary  capacity  was  a  man  of  very  weak  will  and  completely 
under  the  domination  of  his  second  wife.  Surrogate  Rolhns  says  in  his 
opinion,  "She  was  coarse,  selfish,  mercenary,  exacting,  indifferent  to  her 
own  kindred,  and  possessed  of  an  unyielding  will."  She  seems  to  have 
controlled  every  action  of  her  husband.  "If  her  wishes  mildly  expressed 
were  not  compUed  with,  she  commanded;  if  commands  failed  she  used 
threats,  and  he  submitted  for  the  sake  of  peace.  In  all  important  matters 
his  free  agency  seems  to  have  been  overcome."  At  the  time  the  mutual 
wills  were  made  she  had  a  property  very  much  larger  than  his.  The  Sur- 
rogate held  that  although  the  testamentary  scheme  of  both  wills  was  con- 
cocted by  the  wife,  the  testator  acquiesced  in  it  intelligently,  understand- 
ingly,  and  voluntarily  under  the  selfish  behef  at  the  time  that  it  would 
be  greatly  to  his  advantage  if  he  survived  his  wife.  And  although  the 
will  was  unjust  and  inequitable  in  its  provision  towards  the  sons  of  the 
testator,  the  natural  objects  of  his  bounty,  one  of  whom  was  a  helpless 
imbecile,  the  will  must  be  allowed  probate.  See  also  Matter  of  Bedell,  2 
Connoly,  328,  where  a  mother  and  daughter  made  mutual  wills  excluding 
a  second  daughter  with  whom  they  had  quarreled. 

§  429.  Opportunity. — Where  a  testator  has  been  for  years  dependent 
in  respect  of  his  comfort  and  home  upon  persons  whom  he  makes  chief  or 
exclusive  beneficiaries  under  his  will,  and  it  is  shown  that  their  influence 
over  him  was  great,  and  even  where  it  is  shown  that  they  requested  or 
urged  the  making  of  the  testamentary  provisions  which  appear  in  his  will, 
the  courts  will  not  refuse  it  probate  on  the  ground  of  undue  influence 
unless  it  clearly  appear  that  some  fraud,  imposition  or  coercion,  was  exer- 
cised; or,  as  Van  Brunt,  P.  J.,  observes  {Matter  of  Bedlow,  67  Hun,  408, 
413):  "The  mere  fact  that  the  opportunity  of  exercising  undue  influence 
has  been  afforded  and  that  benefits  have  resulted  to  those  who  had  the 
opportunity  of  exercising  such  influence  by  no  means  raises  a  presumption 
that  such  influence  was  exercised."  See  Matter  of  Munger,  38  Misc.  268 — 
all  estate  to  grandniece,  in  token  of  gratitude  for  nursing  him  while  long, 
separated  from  wife  and  married  daughter.  There  was  proof  of  decla- 
rations of  affection  and  of  intent  to  reward.  In  other  words,  the  exer- 
cising of  undue  influence  must  be  proved  as  a  fact  and  will  not  be  inferred, 
nor  will  it  arise  as  a  presumption  merely  from  opportunity  and  interest. 
Matter  of  Murphy,  41  App.  Div.  153;  Matter  of  Keefe,  47  App.  Div.  214; 
Matter  of  Lovrnmn's  Estate,  1  Misc.  43,  46,  citing  Gardiner  v.  Gardiner, 
34  N.  Y.  155;  Seguine  v.  Seguine,  4  Abb.  Ct.  App.  Dec.  191;  Kinne  v. 
Johnson,  60  Barb.  69;  Cudney  v.  Cudney,  68  N.  Y.  148;  Matter  of  Spooner, 
89  Misc.  30.  iSo  in  the  Seagrist  Case,  11  Misc.  188,  where  it  was  claimed 
that  undue  influence  had  been  exerted  by  a  niece  who  was  the  principal 
legatee',  and  it  was  shown  that  she  had  ample  opportunity  under  her  rela- 
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tions  to  the  decedent  to  exert  such  influence,  Surrogate  Fitzgerald  observes 
at  page  191,  "Though  his  favored  niece  had  the  opportunity  and  even  the 
motive  to  secure  the  largest  benefaction,  the  fact  does  not  import  the  exer- 
cise by  her  and  her  husband  of  undue  influence.  Those  who  raise  the  issue 
must  prove  it  affirmatively."  Opportunity  coupled  with  motive,  does  not 
prove  it  was  exercised.  It  must  also  appear  that  such  influence  was  in 
fact  exercised  and  was  sufficient  to  overcome  the  will  of  testator.  Mentor  of' 
Hawley,  44  Misc.  186. 

§  430.  Opportunity — Draftsman — Beneficiary.^^ Where  an  attorney 
who  draws  a  will  benefits  by  its  provisions,  and  there  is  evidence  of  such 
circumstances  as  to  the  testator's  health,  and  as  tO'  the  attorney's  relation 
to  him  as  to  indicate  improper  motive  on  the  part  of  the  attorney,  the. 
court  will  require  some  affirmative  proof  that  the  testator  knew  the  con- 
tents of  the  will  and  that  there  was  no  undue  influence.  '! 

The  case  of  Post  v.  Mason,  26  Hun,  187,  seems  to  be  authority  to  the< 
effect  that  where  a  legacy  is 'left  to  the  draughtsman  of  a  will,  who  is  at 
the  time  and  for  many  years  prior  thereto  has  been  legal  adviser  of  the 
testator,  it  rests  upon  him  to  establish  affirmatively  that  the  testator 
acted  with  full  knowledge  of  all  the  surrounding  circumstances,  to  show 
that  the  transaction  was  free  from  all  fraud  or  undue  influence  on  his  part. 
See  headnote  and  opinion  at  page  181,  citing  Crispell  v.  Du  Bois,  4  Barb. 
393;  Evans  v.  Ellis,  5Denio,  640;  Nexson  v.  Nexson,  2  Keyes,  229;  Davoue 
V.  Fanning,  2  Johns.  Ch.  252;  Robertson  v.  Caw,  3  Barb.  415,  opinion  of 
Willard,  J.,  and  cases  there  cited;  Newhouse  v.  Godwin,  17  Barb.  236; 
Whitehead  v.  Kennedy,  69  N.  Y.  466;  Wilson  v.  Moran,  3  Bradf.  172. 

It  has  been  more  recently  held  by  the  Court  of  .Appeals  {Matter  of  the 
Will  of  Smith,  95  N.  Y.  516),  that  the  mere  fact  that  a  proponent  of  a  will, 
a  chief  beneficiary  thereunder,  was  the  attorney  or  agent,  dbes  not  create 
any  presumption  against  the  validity  of  the  legacy.  See  also  Matter  of 
Dixon,  42  App.  Div.  481,  487,  said  Matter  of  Weed,  143'App.  Div.  822,  824. 
The  burden  imposed  upon  the  attorney  of  satisfying  the  court  that  the 
will  is  the  free,  untrammeled,. intelligent  expression  of  the  intention  of  the 
testator  is  imposed  only  where  the  circumstances  are  such  as  to  show 
either  that  the  testator  was  infirm  or  weak,  or  pecuUarly  susceptible, 
or  where  there  is  direct  proof  of  declarations  by  such  testator  as  to  the  tes^ 
tamentary  intention  wholly  different  from  those  expressed  in  the  will. 
See  also  Clarke  v.  Schell,  84  Hun,  28;  Matter  of  Suydam,  M  Hun,  514.  If, 
however,  the  attorney  who  draws  a  will  appears  to  be  the  sole  beneficiary 
thereunder  the  court  will  require  proof  of  knowledge  of  its  contents  'by  the 
testator  and  affirmative  evidence  that  there  was  no' fraud  or  undue  in- 
fluence.   Matter  of  Westurn,  60  Hun,  298. 

§  431.  Same,  rebutting  the  charge;  and  §  835. — If  A,  thedraftsman  of 
B's  will,  is  accused  of  undue  influence,  whether  he  is  a  legatee  or  not,  can  he 
rebut  the  charge  by  testifying  to  declarations  of  testator;  oral  or  written, 
against  the  objection  "privileged  communication''?  We  pass  over  the 
fact  that  the  client  or  his  representatives  may  waive  under  §§  829  and  836. 
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We  pass  over  the  query  whether  the  persons  named  as  executors  in  the 
will  under  contest  are  "representatives"  in  the  sense  of  the  two  sections. 
We  believe  they  are  and  can.  But  assume  they  do  not.  Is  the  draftsman, 
an  officer  of  the  court,  charged  with  fraud,  and  so  with  a  violation  of  his 
;  professional  duty,  relieved  thereby  from  the  seal  of  secrecy  of  the  Statute? 
It  appears  so.  In  the  Matter  of,  Chadwick,  [unreported,  NicoU,  Surr.,]  the 
draftsman  of  the  will,  in  such  a  situation,  produced  a  paper  writing  of 
the  testatrix,  a  draft  of  the  provision  in  his  favor,  set  out  in  a  letter  stating, 
"I  hope  this  is  clear  enough  for  any  court  of  law."  It  was  offered  as  an 
exhibit  after  the  questions: 

"Q.  In  whose  handwriting  is  that  letter  and  signature? 

"A.  The  testatrix'. 

"  Q.  Did  you  receive  it  and  when? 

"A.  I  did — on  the day  of — by  the  morning  mail." 

It- was  received  in  evidence  on  the  following  grounds: 

(1)  This  common-law  privilege  or  rule  for  the  exclusion  of  evidence  was 
to  prevent  anyone  interested  from  testifying  to  a  fact  which,  if  the  other 
party  to  the  transaction  were  living,  he  would  be  entitled  to  qualify  or  deny. 
Obviously  the  testatrix  could  not  have  denied  or  quaUfied  the  fact  that 
witness  received'the  paper,  and  the  handwriting  was  conceded  to  be  hers. 

(2)  The  paper  was  offered  to  refute  the  i  charge  that  the  bequest  was  not 
the  free  act  and  will  of  testatrix  and  admissible  under  the  rule  in  Rochester 
City  Bank  v.  Suydam  (15  How.  Pr.  254,  cited  as  authoritative  in  40  Cyc. 
2403).; 

:  (3)  Where  the  litigation  is  between  persons  all  claiming  under  the  de- 
ceased client  the  rule  of  privilege  is  not  assertible  where  the  draftsman  is 
accused  of  fraud. 

(4)  The  paper  offered  was  itself  a  waiver  by  the  cHent  herself:  "I  hope 
this  is  clear  enough-  for  any  court  of  law." 

As  to  offering  paper  writings  of  decedent,  not  as  proof  of  their  contents, 
but  as  declarations  showing  mental  state  of  testatrix,  bearing  on  testamen- 
tary capaoityy  knowledge  of  contents  of  will,  and  so  freedom  from  undue 
influence,  see  Austin  Abbott,  Trial  Evidence.  "The  testator's  correspond- 
ence, his  manner  of  conducting  business,  etc.,  are  competent,"  citing 
Harper  v.  Harper,  IN.  Y.  Sup.  Ct.  (T.  &  C.)  351.  The  reason,  he  states, 
is  that  they  are  recieiv^d  "as  statements  which,  independent  of  their  truth 
or  falsity,  disclose  his  state  of  mind,  strength  or  weakness  of  will,  independ- 
ence or  infirmity  of  purpose,  capacity  or  imbecility."  Or,  "  What  the  tes- 
tator said  the  law  does  hot  credit,  for  it  is  unsworn,  but  the  fact  that  he 
said  it  the  law  receives:"  citing  Robinson  v.  Adams  (11  Am.  Rep.  473). 

§  432.  Weakness  of  testator. — The  rules  above  stated  as  to  the  creat- 
ing of  presumption  in  certain  cases  may  be  materially  modified  in  any  given 
case  by  proof  that  the  testator  while  possessed  of  testamentary  capacity 
in  the  eyes  of  the  law  was  nevertheless  so  aged  or. infirm  as  to  be  peculiarly 
Susceptible  to  importunities  or  influence  alleged  to  have  been  asserted  by 
sotne  benefieifaFy  under  the  will.    Matter  of  HurVbut,  26  Misc.  461. 
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For  example,  the  rule  as  to  there  bemg  no  presumption  that  the  attorney 
who  drew  a  will  under  which  he  is  a  beneficiary  exerted  any  undue  in- 
fluence merely  from  the  fact  that  he  was  legal  adviser  of  the  testator,  may 
be  completely  nullified,  if  it  appear  that  the  testator  was  in  such  condition 
of  health  as  either  not  to  have  been  fully  capable  or  not  to  understand 
what  was  being  done,  or  if  capable  of  understanding  would  yield  readily 
to  any  influence  which  the  attorney  by  reason  of  his  fiduciary  relation 
might  be  able  to  exert. 

Thus  in  the  Soule  Case;  3  N.  Y.  Supp.  259,  the  testator  died  at  the  age  of 
ninety-two  years,  having  made  a  will  and  four  codicils,  and  in  his  last  cod- 
icil gave  a  legacy  of  $30,000  to  his  legal  adviser,  the  draughtsman  of  the 
will,  the  Surrogate  held  that  the  presumption  of  imdue  influence  by  the 
draughtsman  was  completely  rebutted  and  the  biu-den  upon  the  draughts- 
man to  show  the  absence  of  undue  influence  removed  by  proof  of  the  affec- 
tion entertained  for  him  by  the  testator,  the  fact  that  the  legaey  was  only 
about  six  per  cent  of  the  whole  estate,  in  regard  to  which  the  testator  had 
for  years  consulted  him  professionally,  that  the  codicil  was  read  aloud 
by  the  draughtsman  in  the  testator's  hearing  at  the  time  of  execution, 
and  it  was  clear  that  the  testator  had  full  testamentary  capacity  and 
knowledge  of  the  contents  of  the  will  and  codicils.  See  discussion  of  cases 
in  Surrogate  Teller's  opinion,  pages  260  to  274.  So,  in  the  Campbell  Case, 
N.  Y.  L.,  J.,  March  2,  1912,  Fowler,  Surr.,  relieved  the  draiightsman  of  the 
charge  of  writing  himself  into  the  will  by  pointing  out  that  he  only  wrote 
his  mother  in,  that  he  might  not  survive  her  anyway,  but,  chiefly,  that 
she  was  a  presumptive  heir  at  law  of  the  testatrix.  Where  a  testator  is  on  his 
death  bed  and  induced  to  make  a  will  in  favor  of  a  relative  who  threatens 
and  reproaches  him,  the  will  will  be  invalidated  for  imdue  infltience.  Hol- 
■  comb  v.  Holcomb,  95  N.  Y.  317.  The  rule  in  this  connection  has  already 
been  quoted  above,  to  wit:  That  where  a  person,  enfeebled  by  old  age, 
or  illness,  makes  a  will  in  favor  of  one  upon  whom  he  is  'd<^)end^it,  which 
is  at  variance  with  some  former  will  made,  or  intuitions  declared,  when 
in  full  vigor  of  health,  and  such  later  will  is  unjust,  the  presumption  is 
created  that  the  will  is  the  result  of  undue  influence.  See  Demmert  v. 
Schnell,  4  Redf .  409,  and  cases  cited.  So  where  relatives  discharged  the 
regular  physician  in  charge  of  the  aged  testator,  suffering  from  paresis, 
and  later  got  him  to  execute  a  will  in  their  favor,  held  to  justify  a  finding 
of  undue  influence.    Matter  of  Miller,  36  Misc.  310. 

§  433.  Same  subject. — Where  the  person  who  is  alleged  to  have  pro- 
cured by  undue  influence  the  will,  under  which  he  is  chirf  or  sole  benefi- 
ciary, has  been  the  medical  attendant  of  the  decedent,  who  i  is  shosrti  to 
have  been  aged  or  infirm,  the  court  will  scrutinize  the  eircimistances  with 
great  care,  and  require  him  to  sustain  the  full  burden  of  showing  that  the 
will  was  indeed  the  free,  independent,  testamentary  act  of  the  decedeni. 
But  where  it  appears  the  will  was  drawn  pursuant  to  testator's  instruc- 
tions, and  the  medical  attendant  was  not  present  at  time  of  execution,  held 
no  presumption  of  undue  influence.    Matter  of  Cornell,  43  App.  Div.  241, 
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245,  aff'd  163  N.  Y.  608,  citing  Matter  of  Will  of  Smith,  95  N.  Y.  516;  Mat- 
ter of  Spratt,  4  App.  Div.  1,  5.  See  also  Matter  of  Small,  105  App.  DiV.  140. 
The  rule  in  this  class  of  cases  has  been  stated  by  Surrogate  Rollins  as  fol- 
lows: "Where  a  will  has  been  prepared  or  procured  by  one  interested  in 
its  provisions,  an  additional  burden  is  imposed  upon  those  who  seek  to 
establish  it;  the  circumstance  is  regarded  by  the  court  with  suspicion  and 
jealousy,  and  there  must  be  stronger  proof  than  would  else  be  required 
that  the  paper  propounded  expresses  the  free,  imbiased  testamentary 
purpose  of  the  alleged  testator,  and  not  merely  the  wishes  of  the  interested 
beneficiary.  Moreover,  the  existence  of  a  confidential  relation,  such  for 
example  as  subsists  between  physician  and  patient,  implies  of  itself  pe- 
culiar opportimities  for  the  exercise  by  the  former  over  the  latter  of  in- 
fluence and  authority,  so  that  if  he  had  been  instrumental  in  procuring 
from  his  patient  a  will  containing  provisions  greatly  to  his  advantage, 
'fraud  and  undue  influence  will  readily  be  inferred  imless  all  jealous  sus- 
picion is  put  to  rest,'  by  satisfactory  testimony,"  citing  Schouler  on  Wills, 
256;  Newhouse  v.  Godvnn,  17  Barb.  236;  Wilson  v.  Moran,  3  Bradf.  172; 
Crispelly.  Du  Bois,  4  Barb.  393;  Kinne  v.  Johnson,  60  Barb.  69;  Post  v. 
Mason,  91  N.  Y.  539.  See  Matter  of  Keefe,  27  Misc.  618.  And,  in  the 
Campbell  Case,  supra,  Fowler,  Surr.,  restates  it: 

That  the  burden  of  proof  in  testamentary  causes  lies  in  every  case  upon  the 
person  propounding  a  will,  and  that  he  must  satisfy  the  conscience  of  the  court 
that  the  instrument  propounded  is  the  last  will  of  a  free  and  capable  testator, 
is  undoubted  law.  If  contestants  intend  to  assert  that  in  every  case  in  which  the 
party  preparing  a  will  derives  a  benefit  under  it,  the  onus  probandi  is  shifted,  and 
that  not  only  a  certain  measure  but  a  particular  speMes  of  proof  is  required  in  such 
cases,  I  have  no  hesitation  in  saying  they  misapprehend  the  law.  The  final  rule 
on  this  point  was  established  in  Barry  v.  Builin,  2  Moo.  P.  C.  1  Curt.  637,  where 
many  of  the  utterances  on  this  point  by  Sir  John  NichoU,  cited  by  counsel  for 
contestants  at  law,  were  examined  and  strictly  hmited.  Barry  v.  Builin  has  been 
since  confirmed  and  followed  many  times  by  the  Court  of  Appeals  of  this  State. 
The  only  rule  now  relevant  in  testamentary  causes  where  the  draftsman  takes  a 
benefit  under  the  will  he  writes,  is  that  it  excites  the  suspicion  of  the  court,  and 
unless  that  suspicion  be  removed  the  court  will  not  pronounce  for  the  will  {Barry 
V.  Butlin,  1  Curt.  637;  Burling  v.  Loveland,  2  Curt.  226;  Coffin  v.  Coffin,  23  N.  Y. 
at  p.  13;  Matter  of  Will  of  Smith,  95  N.  Y.  516;  Clarke  v.  Schell,  84  Hun,  28;  Matter 
of  Suydam,  84  Hun,  514.) 

In  the  Lovrman,  Case,  1  Misc.  43,  one  of  the  residuary  legatees  was  a 
nepheW'  of  the  testator  and  attended  him  as  a  physician.  Others  of  the 
persons  interested  in  the  estate  alleged  undue  influence  on  the  part  of 
this  nephew,  predicated  first  upon  his  opportunity  as  such  attending  phy- 
sician, and  second  upon  the  fact  that  he  had  professionally  prescribed  mor- 
phine to  the  testator  fo^  the  purpose  of  allaying  pain;  it  was  held  that  there 
being  no  proof  that  at  any  time  or  at  the  time  of  the  execution  of  the  will, 
the  testator  was  under  the  influence  of  the  drug  to  the  extent  of  impair- 
ing his  mind  or  his  will,  and  there  was  not  the  slightest  evidence  of  any 
bad  faith  on  the  part  of  the  nephew,  no  presumption  would  be  entertained 
adverse  to  the  will  or  in  favor  of  the  undue  influence.    In  a  case  where  a 
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will  was  made  by  a  patient  in  favor  of  his  physician  who  had  only  attended 
him  for  comparatively  a  brief  period,  and  it  appeared  that  the  testator 
was  broken  in  mind  and  body  by  indulgence  in  vicious  habits,  and  it  also 
appeared  that  the  will  was  made  under  an  insane :  delusion  respecting 
relatives  of  the  decedent,  it  was  held  that  there  was  a  strong  presumption 
against  its  validity,  which  was  not  met  by  the  circumstance  and  proofs 
but  that  fraud  and  imdue  influence  were  inferable  from,  and  established 
by,  all  the  facts  in  the  case,  and  the  will  was  denied  probate.  )  Calhoun  v. 
Jones,  2  Redf.  34.  See  Matter  of  Rintelen,  37  Misc.  462;  where  confirmed 
inebriate  made  will  in  favor  of  an  attorney,  citing  Matter  of  Westurn,  60 
Hun,  298;  Peck  v.  Belden,  6  Dem.  299;  Turhune  v.  Brookfkld,  1  Redf.  220. 

See  Matter  of  Williams,  89  Misc.  1,  Bodine,  Surr.,  and  cases  discuslsed 
in  opinion.  In  this  case  one  beneficiary  dictated  a  memorandum  to  an- 
other, and  then  it  was  given  to  the  draftsman  and  when  drawn  up  the 
testatrix  was  persuaded  to  sign  it. 

§  434.  Effect  of  character  of  the  will  combined  with  age  or  weakness 
of  the  testator. — Where  the  evidence  shows  that  the  will  propounded 
ignores  or  disinherits  those  remembered  by  the  testator  in  prior  wills  or 
who  were  dependent  upon  the  testator  or  whom,  the  testator  has  previously 
regarded  with  affection,  or  where  the  will  is  at  variance  with. the  repeated 
testamentary  declarations  of  the  testator,  and  the  will  contested  was  made 
by  the  testator  in  a  last  illness  or  imder  circumstances  of  great  bodily 
weakness,  or  infirmity,  in  favor  of  the  person  accused  of  exerting  undue 
influence,  the  Surrogate  will  require  explicit  affirmative  proof  of  the  ab- 
sence of  fraud  or  imposition.  Thus  where  it  appeared  that  the  testatrix 
had  often  said  that  she,  would  make  no  jvill  but  did  make  a  will  when 
she  was  so  weak  that  she  could  neither  speak  nor  sign  her  name,  that  the 
directions  in  regard  to  the  will  were  given  by  one  who  had  never  been 
particularly  intimate  with  the  testatrix  or  liked  by  her,  and  it  appeared 
that  this  person  went  to  the  house  three  days  before  her  death  for  the  pur- 
pose of  getting  her  to  make  a  will  and  siiperintend  its  execi;ition,  it  was 
held  a  sufficient  proof  of  undue  influence.  In  this  case,  however,  it  was 
also  held  that  the  will  was  signed  by  the  testatrix's  mark,  and  that  when 
asked  if  she  acknowledged  her  signature  she  said,  she  did  not  know  whether 
she  did  or  not.  Matter  of  Hopkins,  6  N.  Y.  St.  Rep.  390.  See  also  Matter 
of  Stewart,  10  N.  Y.  Supp.  744.  So  where  a  testator  having  made  previously 
wills  in  favor  of  his  family  executed  a  subsequent  will  at  the  house  of  a 
friend,  substantially  in  favor  of  that  friend  and  his  wife,  and  it  was  shown 
that  the  testator  was  illiterate,  intemperate  and  infirm,  probate  was  de- 
nied on  the  ground  of  undue  influence.  Matter  of  lAney,  34  N.  Y.  Stj  Rep. 
700.  See  also  Matter  of  Dvyyer,  29  Misc.  382.  S6  in  a  case  where  a  tes- 
tator was  seventy-nine  years  old,  who  had  been  strong  and  vigorous  all 
his  hfe  until  he  was  attacked  by  a  serious  illness -during  which  in  expecta- 
tion of  death  he  made  his  will,  and  it  appeared  that  one  of  his  daughiess 
was  disinherited  by  this  will  as  the  result  of  letters  written  by  one. of  the 
sons  containing  accusations  against  the  daughter,  which  alienated  her 
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father's  affection,  it  was  held  that  a  verdict  that  the  will  was  procured  to 
be  executed  by  undue  influence,  was  proper  if  the  jury  were  satisfied 
that  the  son  wrote  the  letter  knowing  its  statement  to  be  untrue,  with  the 
design  that  it  should  reach  his  father  and  influence  him  in  the  disposition 
of  his  property,  and  with  the  result  that  it  did  in  fact  influence  him  to  dis- 
inherit the  sister.    Matter  of  Will  of  Budlong,  126  N.  Y.  423,  431. 

§  435.  Summary. — From  the  cases  discussed  it  is  clear  that  the  pre- 
sumption of  undue  influence  arises. 

First,  in  cases  of  confidential  or  fiduciary  relationship  as  where  a  pa^ 
tient  makes  a  will  in  favor  of  his  physician,  a  client  in  favor  of  his  lawyer, 
a  ward  in  favor  of  his  guardian,  or  any  person  in  favor  of  his  priest  or 
religious  adviser. 

Second,  this  presumption  is  strengthened  where  the  contents  of  the  will 
are  unjust,  or  at  variance  with  the  declared  testamentary  intentions  of  the 
testator. 

Third,  the  presumption  may  arise  where  in  addition  it  appears  that 
the  will  was  executed  by  a  testator  so  infirm  by  reason  of  age  or  weakness 
as  to  be  peculiarly  susceptible  to  importunities  or  other  influences,  par- 
ticularly when  the  person  benefiting  by  the  will  then  made  has  motive  and 
opportunity  to  exert  influence  and  appears  to  have  profited  thereby. 

If  in  any  particular  case  such  a  presumption  is  created  by  the  facts,  it 
may  be  met  as  to  the  first  class  of  cases  by  proof  of  such  consanguinity  or 
nearness  of  relation  as  to  warrant  the  person  sustaining  the  confidential 
or  fiduciary  relation  in  exerting  that  degree  of  persuasion,  urging  or  decent 
importunity,  which  the  courts  permit,  or  by  any  affirmative  proof  showing 
that  undue  influence  was  not  in  fact  exerted. 

The  presumption  in  the  second  class  may  be  met  by  proof  that  the 
testator  having  testamentary  capacity  had  full  knowledge  of  the  contents 
of  the  mil,  unless  of  course  it  appear  that  the  making  of  the  particular  will 
was  induced  by  false  representations  actually  affecting  the  testamentary 
disposition. 

The  presumption  in  the  third  class  of  cases  may  be  met  by  affirmative 
proof  of  testamentary  capacity  and  by  showing  that  undue  influence 
was  not  in  fact  exerted. 

It  remains  to  be  said  that  it  may  be  determinative  of  the  question  of  un- 
due influence  on  the  will  attacked  if  it  can  be  shown  that  the  person  passed 
over  was  otherwise  provided  for.    Matter  of  O'Gorman,  127  App.  Div.  159. 

§  436.  Change  of  testamentary  intention. — The  fact  that  testator  has 
made  other  wills  prior  to  the  one  objected  to,  making  entirely  different 
disposition  of  his  property,  particularly  where  the  prior  will  is  equitable 
and  provident,  is  a  material  inquiry  upon  the  issue  of  undue  influence. 
Calhoun  v.  Jones,  2  Redf.  34;  Matter  of  Dwyer,  29  Misc.  382.  So  also  may 
it  be  material  to  show  that  the  testator  had  repeatedly  declared  his  in- 
tention of  making  no  will,  yet  this  fact  if  proved  is  not  at  all  conclusive  but 
should  be  viewed  in  connection  with  other  circumstances  in  the  case. 
Matter  of  White,  5  N.  Y.  Supp.  295.    And  particularly  material  will  be  proof 
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that  the  will  is  completely  at  variance  with  the  testator's  repeated  declarar 
tion  as  to  his  testamentary  intentions.  See  Matter  of  Phelps,  19  Weekly 
Dig.  293.  But  the  following  temporary  headnotes  in  the  report  of  the 
Campbell  Case  in  N.  Y.  L.  J.,  March  2,  1912,  satisfactorily  embody  hmits 
of  the  rules  laid  down  by  Fowler,  Suri'.,  in  that  case. 

An  unexplained  change  of  testamentary  intention  may  have  weight  on  ^  issue 
of  undue  influence.  But  whether  an  intention  to  die  intestate  is'  to  be  regarded  as 
fallingwithin  this  principle,  query. 

To  allow  contestants  to  set  up  a  parol  declaration  of  testatrix's  intent  tp  die 
intestate  as  against  her  subsequent  will  is  to  permit  extrinsic  oral  evidence  of  in- 
tention to  avoid  a  written  will.  Such  latitude  is  counter  to  the  dgyelopment  of 
the  law  relating  to  wills. 

A  fixed  testamentary  intention  must  be  one  long  or  consistently  adhered  to, 
in  order  to  have  influence  on  an  issue  of  undue  influence.  Mere  passive  conduct  is 
not  enough. '  ,       , 

§  437.  Knowledge  of  contents. — The  ordinary  presumption  as  to  the 
knowledge  by  a  person  who  has  executed  a  document,  of  the  contents  of 
such  docimient,  dbes  not  arise  in  case  of  v^ills  where  there  is  proof  that  the 
testator  was  suffering  from  some  physical  infirmity  or  defect,  or  where  the'  • 
will  was  executed  under  any  of  the  conditions  above  noted,  and  presents 
either  in  connection  with  the  circumstances  surrounding  its  execution  or 
in  its  very  provisions  any  suspicious  feature  such  as  to  require  the  court 
to  inquire  narrowly  into  the  facts.  Conceding  testamentary  capacity 
to  exist,  and  the  only  objection  to  be  that  of  undue  influence,  it  is  a  most' 
important  inquiry  for  the  court  to  make,  whether  the  testator  really  knew 
the  contents  of  the  will  he  was  signing.  It  is  true  that  among  the  four 
statutory  requirements  above  discussed  there  is  no  provision  that  the  will 
must  be  read  by  or  to  the  testator  before  its  execution. '  However,- -the 
courts  have  frequently  intimated  the  wisdom  of  such  a  precaution  in  cases 
where  it  appeared  that  the  testator  was  ilhterate,  infirm',  or  extremely 
aged.'  Thus  it  has  been  observed  judicially:  "We  think  it  is  the  duty  of 
witnesses  of  wills  to  know,  by  inquiry  of  the  testator  or  otherwise,  whether 
or  not  he  ha^  persoilal  knowledge  of  the  contents  of  the  paper  he  is  about 
to  sigri  as  his  last  will  and  testament.  Unless  this  is  done,  there  might  not ' 
be  any  evidence  that  the  will  had  been  read  to  or  by  him;  no  evidence  that 
he  ever  had  knowledge  of  its  Contents,  and  thus  opportunity  would  be 
afforded  to  take  advantage  of  his  confidence  or  carelessness,  to  impose  a 
will  upon  him  not  in  accordance  with  his  directions  or  intentions;  especially 
would  this ;  be  so  in  the  case  of  the  aged,  sick,  or  ijifirm/  who  might  be 
powerless  to  protect  themselves  from  being  surrounded  by  those'  who 
would  not  hesitate  to  benefit  themselves  by  fraud,  coercion  or  undue  in- 
fiuence,'  and  possibly  crime."  Matter  of  White,  15  N.  Y.  St.  Rep.  753.  See, 
also,  Will  of  Crumb,  6  Dem.  478.  The  Court  of  Appeals  held,  in  a  case 
where  a  decedent  was  shown  to  have  mental  capacity  but  to  have'  been 
undoubtedly  impaired  in  mental  power,  and  his  -will  enf^iebled  by  paralysis 
and  disease,  that  a  party  who  offered  an  instrument  for  probate  as  a  will, 
must  show  satisfactorily  that  it  is  the  will  of  the  alleged  testator,  and 
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upon  this  question  he  has  the  burden  of  proof.  Rollwagen  v.  RoUwagen, 
63  N.  Y.  504,  517.  And  Judge  Earl  observes :  "  Ordinarily,  when  a  testator 
subscribes  and  executes  a  will  in  the  mode  required  by  law,  the  fact  of 
such  subscription  and  execution  are  sufficient  proof  that  the  instrument 
speaks  his  language  and  expresses  his  will;  but  when  a  testator  is  deaf  and 
dumb,  or  unable  to  read  or  write  and  speak,  something  more  is  demanded. 
There  must  then  not  only  be  proof  of  the  factimi  of  the  wUl,  but  also  that 
the  mind  of  the  testator  accompanied  the  act,  and  that  the  instrument 
executed  speaks  his  language  and  really  expresses  his  will." 

§  438.  Proof  of  knowledge  of  contents. — If  it  appear  in  evidence  that 
the  will  was  read  to  the  testator  before  execution  prior  to  his  pubUcation 
of  the  same  as  his  will,  this  will  generally  be  considered  sufficient ,  prQof 
that  he  understood  the  contents  thereof.  And  even  where  the  testator  is 
an  illiterate  person,  if  it  is  proven  that  the  will  was  read  aloud  in  her  pres- 
ence, the  court  will  assume  in  the  absence  of  allegations  of  evidence  of 
fraud  on  the  part  of  the  person  so  reading  it,  that  the  whole  will  was  read 
and  read  correctly.  Matter  of  Murphy,  15  Misc.  208,  211,  Lansing,  Surr. 
See  opinion  at  pages  212  et  seq.,  and  question  of  imdue  influence  between 
servant, and  master. 

Where,  however,  the  decedent  is  shown  to  have  been  at  the  time  of 
execution  a  person  of  business  capacity,  prudence,  and  full  testamentary 
capacity,  the  court  cannot  require  proof  that  the  will  was  read  but  will 
infer  knowledge  of  contents  from  the  circumstances  of  the,  execution..  See 
Matter  of  Smith,  24  N.  Y.  Supp.  928;  Matter  of  Metcalf,  16  Misc.  180; 
Haganv.  Yatesj  1  Dem.  584;  Matter  of  Sheldon,  40  N.  Y.  St.  Rep.  369. 

So  knowledge  of  contents  may  be  proved  by  evidence  that  the  testator 
subsequently  made  declarations  indicating  recognition  of  the  will  or  that 
the  testator  prior  to*  its  execution  expressed  testamentary  intentions  which 
appeared  to  be  carried  out  in  the  will.  See  Wightman  v .  Stoddard,  ,3  Bradf . 
393;  Eweny.  Perrine,  5  Redf.  640,  Alton  B.  Parker,  Surr.  A  subsequent 
codicil,  duly  executed,  is  ■  a  most  solemn  indication  of  such  knowledge. 
Matter  of  Tyson,  Ketcham,  Surr.,  N.  Y.  L.  J.,  Feb.  29,  1912,  citing  Cook  v. 
White,  43  App.  Div.  388,  aff'd  167  N.  Y.  588,  and  Ma,tter  of  Emmons,  110 
App.  Djv.  701,  to  the  point  that  such  a  codicil  overrides  the  suggestion  of 
undue  influence  as  invalidating  the  will. 

This,  is  not  to  be  taken  as  indicating  that  imdue  influence  may  be  proved 
merely  .by  declarations  of  the  testator,  for  it  has  been  held  ip  that  respect 
that  thjere  must  be  independent  proof  of  efforts  so  to  influence  him.  See 
Cudneyv.Cudfvey,  68  N.Y.  148.  w      ' 

Knowledge  of  contents  of  the  will,  however,  may  be  proved  circum- 
stantially, the  court  may  infer, it  from  aU  the  circimistances  attending 
the  execution  and  it  may  be  established  by  the  testimony  of  the  subscrib- 
ing witnesses,  or  by  the  testimony  of  one  witness  in  opposition  to  th^t.pf 
the  other  or  others,  or  it  may  be  established  by  independent  testimony, 
even  against  that  of  the  subscribing  witnesses.  See  TheohgicahSeni'i'nary  v. 
Calhoun,  25,  N.  Y.  422. 
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§  439.  Undue  influence  in  destroying  a  will. — Undue  influence  may  be 
exerted  not  only  to  procure  a  will,  but  also  to  procure  the  destruction  or 
revocation  of  a  will.  In  this  latter  case  a  court  may  admit  to  probate  a 
will  destroyed  in  the  lifetime  of  the  testator  as  the  result  of  undue  influence. 
In  such  a  case,  however,  not  only  must  the  undue  influence  be  proven  re- 
sulting in  the  destruction  of  the  will  but  it  must  first  be  shown  that  the 
will  existed  and  that  it  had  been  duly  executed.  See  Voorhees  v.  Voorhees, 
39  N.  Y.  463. 

§  440.  Mistake. — ^An  objection  that  the  will,  or  any  part  of  it  does 
not  conform  to  the  real  wishes  and  intention  of  the  decedent,  goes  to 
the  foundation  of  the  instrument  itself.  If  such  objection  prevails  it 
amounts  to  holding  that  the  instrument,  or  the  part  objected  to  is  not 
the  decedent's  will.  Blackwood  v.  Darner,  2  Phillim.  458;  Williams  on 
Executors,  406,  408;  1,  Redf.  on  Wills,  499.  The  court  has  power  to  deter- 
mine, in  probate,  is  the  instrument  propounded  the  very  will  and  testament 
of  the  decedent.  This  power  is  distinct  from  that  of  construction  and 
interpretation,  elsewhere  expounded. 

But,  it  is  not  sufficient  ground  for  refusing  probate  of  a  will  that  error 
as  to  any  matter  of  fact  has  been  made  by  the  tes'tator,  xmless  it  appear, 
that  the  mistake  embodied  in  the  will  has  been  of  such  a  character  as  to 
nulHfy  or  materially  to  affect  his  testamentary  intentions.  Boell  v. 
Schwartz,  4  Br^df .  12.  It  has,  however,  in  another  connection  been  already 
pointed  out  that  proof  of  mistake  on  the  part  of  the  testator,  will  not 
invalidate  the  will  where  it  does  not  amount  to  an  insane  delusion.  See 
cases  cited  supra.  Thus  a  mistake  as  to  the  person  named  as  executor, 
is  no  ground  for  refusing  probate.  Matter  of  Finn,  1  Misc.  280.  And,  it 
bas  been  held,  proof  that  the  omission  of  a  beneficiary  in  part  or  all  of  the 
will  was  the  result  of  mistake  is  inadmissible.  Matter  of  Forbes,  60'  Hun, 
171,  where  the  General  Term  observes: 

"There  are  many  reported  cases  where  proof  has  been  introduced  in 
controversies  over  wills  of  the  expression  of  testamentary  intentions  which 
were  not  carried  out  in  the  iustrument.  Such  testimony  has  usually  been 
introduced  upon  the  question  of  undue  influence,  but  we  find  no  case 
where  such  proof  has  been  received  to  destroy  a  will  on  the  ground  of 
mistake  alone  .  .  .  such  a  doctrine  would  be  fraught  with  danger."  This 
of  course  does  not  affect  the  rights  of  coints  in  construing  wills  to  receive 
evidence  that  statements  or  provisiobs  therein  contained  are  void  for  un- 
certainty or  mistake.  See,  for  exainple,  Kalbfleish  v.  Kalbfleisch,  67  N.  Y. 
356,  360.  However,  where  the  will  in  question  appears  to  be  in  direct 
controversion  of  the  testator's  known  testamentary  intentions,  and  the 
question  of  his  knowledge  of  the  contents  of  the  will  is  in  issue,  the  court 
may  very  properly  take  into  consideration  the  variance  of  the  written 
will  upon  the  question  whether  the  will  was  the  will  of  the  testator  or 
the  will  of  someone  else  imposed  upon  him  by  force  or  fraud.  See  Matter 
of  Westurn,  60  Hun,  298. 
\    So  in  Matter  of  Tousey,  34  Misc.  363,  Thomas,  Surr.,  held:  "The  doctrine 
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of  dependent  relative  revocation  includes  as.  one  of  its  branches,  and  applies 
to,  an  attempted  revocation  of  a  testamentary  provision  which  upon  some 
ground  of  mistake  is  held  inoperative.  If  applicable  to  a  will  it  must 
appear  clearly  from  the  will  itself,  not  only  that  there  has  been  a  mistake; 
made  by  the  testator,  but  also  just  what  he  would  have  done  in  case  there; 
had  been  no  mistake.  Clifford  v.  Dyer,  2  R.  I.  99.  Where  a  legacy  was 
made  by  a  will  and  in  a  codicil  revoking  it  it  was  recited  that  the  legatee 
was  dead,  such  revocation  was  held  inoperative  on  proof  that  the  legatee 
survived  the  testator  (CampbeU  v.  French,  3  Ves.  321),  but  even  in  case 
of  revocation  by  codicil  the  rule  has  been  applied  with  caution,  and  the; 
mistake  must  appear  on  the  face  of  the  codicil  as  the  sole  moving  cause  tO' 
induce  the  revocation.  Skipwith  v.  Cabell,  19  Gratt.  758.  An  apparent, 
mistake  as  to  a  matter  of  fact  as  to  which  the  testator  must  have  had  full 
knowledge  is  not  sufficient.  Mendinhall's  Appeal,  124  Penn.  St.  387.  In 
no  case  which  has  been  brought  to  my  notice  has  a  will  been  refused  pro- 
bate, or  has  any  attempt  been  made  to  correct  or  change  its  provisions 
on  proof  extraneous  to  the  document  of  a  mistake  by  the  testator  as  to  a 
fact  which  might  possibly  have  led  him  to  do  something  different  from 
what  he  has  done.  On  the  contrary,  the  cases  in  the  courts  of  this  State 
which  require  the  testator's  directions  to  be  followed,  even  though  it  may 
be  made  quite  clearly  to  appear  that  he  was  actuated  by  erroneous  opinions 
on  questions  of  fact,  are  quite  numerous.  Matter  of  Bedhw,  67  Hun,  408; 
Clapp  V.  Fullerton,  34  N.  Y.  190;  Matter  of  Harris,  19  Misc.  Rep.  388; 
Creeley  v.  Ostrander,  3  Bradf.  107. 

§  441.  Partial  avoidance. — A  case  may  be  assumed  where  the  undue 
influence  or  fraud  is  f ocussed  on  and  shown  in  a  distinct  and  severable  part 
of  the  wUl.  In  such  a  case,  it  appears,  the  Surrogate  may  reject  such  por- 
tion and  probate  the  balance.  See  Matter  of  Meyer,  72  Misc.  566.  There 
the  Surrogate  was  asked  to  expimge  matter  as  scurrilous  or  scandalous 
from  the  will.  He  denied  his  powers  so  to  do  unless  treating  it  as  "a  motion 
to  refuse  probate  and  record  to  offensive  matter."  He  followed  reluctantly, 
in  exercising  the  power.  Matter  of  Bomar,  18  N.  Y.  Supp.  214.  He  refers 
passim  to  cases  upholding  the  right  to  reject  parts  of  a  will  for  fraud  or 
mistake.    See  cases  cited  at  p.  571. 

In  the  Matter  of  Janes,  87  Hun,  57,.  aff'd  152  N.  Y.  647,  one  of  these 
cases,  Cullen,  J.,  writing  for  the  General  Term  says  he  had  no  doubt  as  to 
the  power  of  the  Suwogate  to  entertain  the  proceeding,  which  happened 
to  be  one  to  revoke  probate  of  a  part  of  the  will  as  having  been  obtained 
by  fraud. 

§  442.  Mr.  Redfield's  classified  citations  on  undue  influence. — We 
append,  as  in  the  discussion  of  testamentary  capacity  Mr.  Redfield's 
classification  of  cases  under  specific  heads  of  undue  influence. 

Undue  influence,  general  principle.  Matter  of  Bedlow,  67  Hun,  408; 
Matter  of  Green,  67  id.  527;  Wightman  v.  Stoddard,  3  Bradf.  393; Delafield  v. 
Parish,  25  N.  Y.  9;  Sherman's  Appeal,  16  Abb.  Pr.  397,  note;  Jidke  v. 
Adams,  1  Redf.  454;  Clarke  v.  Davis,  id.  249;  Turhune  v,  BrookfUM,  id.  220; 
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Van  Hanswyck  v.  Wiese,4A  Barb:  494;  Seguine  v.  Seguine,  4  Abb.  Ct.  App. 
Dec.  191;  Gardiner  v.  Gardiner,  34  N.  Y.  155;  Tyler  v.  Gardiner,  SB  idi  559; 
RoUwdgen  v.  Rollwagen,  3  Hun,  121,  63  N.Y.  504:;  Matter  of  Westurn,  60 
Hun,  298, 14  N.  Y.  Supp.  753;  Matter  of  Portingall,  39  St.  Rep.  903;  Matter 
of  e<mn&r,  27  id.  905;  Matter  of  De  Baum,  32  id.  279;  Boss  v.  Gleason,  26 
id.  501. 

— by  wife.  Brush  v.  Holland,  3  Bradf.  461;  Tunison  v.  Turiison,  4  id. 
138;  Delafield  v.  Parish,  25  N.  Y.  9;  Gardiner  \.  Gardiner j  34  id.  155; 
Ti/Zer  V.  Gardiner,  35  id.  569;  Bricfc  v.  Brick,  &Q  id.  144;  Shields  v.  Ingram, 
5  Redf.  3m;  Matter  of  Clark,  40  Hun,  233;  Matter  of  Thome,  26  St.-Rep. 
■240;  Maifer  o/  Birdsall,  34  id.  626;  MaWer  of  Li/ddj/,  24  id.  607;'Mo<fer  of 
EiUrs,  29  id.  58;  Maifef  of  Nolle,  10  Misc.  608,  32  N.  Y.  Supp.'  226;  Shayne 
V.  (S/iayne,  54  Misc.  474.  • 

—  hy  husband.  Baker's  Will,  2  Redf.  179;  Boss'  Will,  20  N.  Y.  Stipp. 
520;  Matter  ofBrunor,  21  App.  Div.  259;  Mailer  of  Gihon,  60  N.  Y.>Supp. 
65;  Master  o/^feip/eion,  71  App.  Div.  1,  75  N.  Y.  Supp.  657. 

—  by  child' and  legatee.  Leaycrafi  v.  Simmons,  3;  Bradf.  35;  Mowryy. 
Silber,  2  id„  133;  Bleecker  v.  Lynch,  1  id.  458;  Mairs  v.  Freeman,  3  Redf. 
181;  Cudney  v.  Cudney,  68  N.  Y.  148;  Tucker  v.  Field,  5  Redf.  139;  Matter 
of  Buckley,  16  St.  Rep.  983;  Banta  v.  PFiZZeis,  6  Dem.  84;  Figuem-arv.  Taafe, 
id.  166;  Pecfc  v.  Belden,  id.  299;  MaWer  of  Mondorf,  110  N.  Y.  450;  ikfaiier 
ofBernsee,  45  St.  Rep.  11;  Matter  of  Bedell,  32  id.  1022;  Ledwith  v.  Claffey, 
18  App-  Div.  115,  45  N.  Y.  Supp.  612. 

—  by  brother  or  sister  and  legatee.  \  Matter  of  Green,  20  N.  Y.  Supp.  538; 
Matter  of  M anion,  32  App.  Div.  626,  52  N.  Y.  Supp.  611;  Matter  of  Skaais, 
74  Hun,  462,  26  N.Y.  Supp.  494.  :  ^       , 

— *  by'  physician.  Crispell  v.  Dubois,  4!  Barb.  393;  Colhoun  y.  Jones,  2 
Redf.  34;  Matter  of  Lowman,  1  Misc.  43,  22  N.  Y.  Supp.  1055;  MaMer  of 
Cornell,  43  App.  Div.  241,  60  N.  Y.  Supp.  63,  aff'd  163  N.  Y.  608;  Matter 
ofKeefe,  27-Miso.  618,  59  N.  Y.  Supp.  490,  rev'd  47  App.  Div.  214;  but 
aff'd  164  N.  Y.  352;  Master  of  Small,  118  App.  Div.  502. 

-^'by  grandson,  a  legatee.  Carroll  v.  Norton,  3  Bradf.  '291';  Matter  of  Van 
ffoMfen,  17Misc;.44S,  41'N.  Y.  Supp.  250.     - 

—  by  niece  or  nephew  and  legatee.  MaMer  of  Hedges,  57-  App.  Div.  48, 
67  N.  Y.  Supp.  1028;  Chambers  v.  Chambers,  61  App.  Div.  299,:  70!  N.  Y. 
Supp.  483.  \        > 

—  by  son-4n-law  ,and  legtutee,  Matter  of  J ourneay,  15  App.  Div.  !567, 
44N.Y..Supp.  548,  aff'd  162  N.Y.  611.    ^      .    ,•  ,     . 

—  by  business  manager.  Matter  of  Clark,  5  Misc.  68;  Hayes  v.  Kerr,  19 
App.Div.-91,  45  N.Y.  Supp.  1050.   --   '      " 'sfi'    ■     -M 

.-^>?n/  paramour.  Matter  of  Rand,'2S  Misc.  466,  59  N.  Y.  Supp.  1082; 
Matter  of  Westerman,  29  Misc.  409,  61  N.  Y.  Supp.  1065;  Matter  of  Evans, 
r37  Misc:  337,  76  N.  Y.  Supp.  491;  aff'd  81  App.  Div.  636;  ScoZi  v.  Barker, 
129  App.  Div.  241;  Matter  of  Eddy,  41  Misc.  283,  84  N.  Y;  Supp.  218; 

— -  by  housekeeper.   Matter  of  HarniUm,  29  Mi^c.  724,  62'Ni  Y.  Supp.^820. 

—  by  execiitor  and  legatee:    VreeUmd  v.  McClelland,  1  Bradf.  393;  Booth 
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V.  Kitchen,  3  Jledf.  52;  Matter  of  Carver,  3  Misc.  567,  23  N.  Y.  Supp.  753; 
Matter  of  Svih^land,  28  Misc.  424,  59  N.  Y.  Supp.  989;  Matter  of  Fox, 
9  IV^isc.  661,  30  N.  Y.  Supp.  835. 

Urujm  ivfiwnce  hy  legal  adviser  and  legatee.  Wilson  v,  Moran,  3  Bradf. 
172;  Matter  of  Edsan,  70  Hun,  122,  24  N.  Y.  Supp.  71;  Matter  of  Murphy, 
48  App.  Div.  211,  62  N.  Y.  Supp.  785;  Clark  v.  Schell,  84  Hun,  28,  31  N.  Y. 
Supp.  1053;  Matter  of  Suydam,  84  Hun,  514,  32  N.  Y.  Supp.  449,  aff'd  152 
N.  Y.  639;  Matter  of  Read,  17  Misc.  195,  40  N.  Y.  Supp.  974;  Matter  of 

:  Smithi  36  Misc.  128;  Matter  of  Rintilen,  77  App.  Div.  142;  Matter  of  Finch, 
115  App.  Div.  871;  Matter  of  Marlor,  121  App.  Div.  398;  Matter  of  Thomp- 
son, 121  App-.  Div.  470. 

^-  by  spiritual  adviser.  In  re  Welsh,  1  Redf.  238;  McGuire  v.  Kerr,  2 
Bradf.  244;  Marx  v.  McGlynn,  4  Redf.  445,  88  N.  Y.  357;  Merrill  y.Molst(m, 
5  Redf,  220;  AfaWer-  ofHollohan,  24  St.  Rep.  449,  5  N.  Y.  Supp.  342. 

<  -—  by  draughtsman  of  will,  whose  wife  or  children  are  legatees.  Lake  v. 
Ranneyi  BS  BsLvb.  49.  See  Coffin  v.  Coffin,  23  N.  Y.  9;  Burke's  Will,  2 
Redf.  22i9;  Reeve  v.  Crosby,  B  id.  74;  Matter  of  Sheldm,  40  St.  Rep.  369; 

Maiier  of  Miller,  ,72  App.  Div.  615.  ; .  •  _ 

—  by  guardian  over  minor  ward.  lAmberger  v.  Rauch,  2  Abb.  Pr.  (N.  S.) 
279;  Matter  of  Bosch,  N.  Y.  Daily  Reg.,  July  12,  1883;  Matter  of  Carland, 
15  Mi^c.  355,  37  N.  Y.  Supp.  922. 

—  by  guardian,  a  draughtsman  and  beneficiary.  Matter  of  Paige,  62  Barb. 
476;  Bristed  v.  Weeks,  5  Redf.  529. 

—  by  parent  aver  minor.  Nutting  v.  Pell,  11  App.  Div.  55,  42  N.  Y. 
Supp.  987. 

—  by  clergyman,  whose  church  was  a  beneficiary.  Langton's  Estate,  1 
Tuck.  301;  Merrill  v.  Rolston,  5  Redf.  220;  Matter  of  Monroe,  2  Connoly, 
395. 

—  by  father  of  infant  legatee.  O'Neil  v.  Murray,  4  Bradf.  311;  Burke's 
Will,  2  Redf.  239;  Hazard  v.  Hazard,  5  Sup.  Ct.  (T.  &  C.)  79. 

—  by  a  legatee  not  next  of  kin.  Weir  v.  Fitzgerald,  2  Bradf.  42;  Hutchings 
V.  Cochrane,  id.  295.  See  Lansing  v.  Russell,  13  Barb.  510;  Matter  of 
Buckley,  16  St.  Rep.  983';  Matter  of  Pike,  83  Hun,  327,  31  N.  Y.  Supp.  689; 
Clark  V.  Schell,  84  Hun,  28,  31  N.  Y.  Supp.  1053. 

—  by  nurse.  Neiheisel  v.  Toerge,  4  Redf.  328;  Matter  of  King,  29  Misc. 
268;  Matter  of  Lacy,  35  id.  581,  71  N.  Y.  Supp.  1129. 

Undue  influence  to  induce  charitable  bequests.  Wightman  v.  Stoddard,  3 
Bradf.  393;  McLaughlin  v.  McDevitt,  63  N.  Y.  213;  Burritt  v.  Silliman,  16 
Barb.  198;  Marx  v.  McGlynn,  4  Redf.  455,  88  N.  Y.  357;  Matter  of  Monroe, 
2  Connoly,  395;  Matt^  of  Shannon,  11  App.  Div.  581,  42  N.  Y.  Supp.  670; 
Matter  of  Johnson,  28  Misc.  363,  59  N.  Y.  Supp.  906. 

Incapacity  and  undue  influence.  Allen  v.  Public  Adm'r,  1  Bradf.  378; 
Hutchings  v.  Cochrane,  2  id.  295;  Thompson  v.  Quiniby,  id.  449;  Bristed 
V.  Weeks,  5  Redf.  529. 

Age  and  undue  influence.  Butler  v.  Benson,  1  Barb.  526;  Matter  of  Ro- 
maine,  6  N.  Y.  Leg.  Ohs.\0bQ;Weir  v.  Fitzgerald,  2  Bradf.  42;  Maverick  v. 
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Reynolds,  id.  360;  Creely  v.  Ostrander,  3  id.  101 ;  Matter  of  Soule,  1  Connoly, 
18;  Matter  of  Bartholick,  id.  373;  Matter  of  Kahn,  id.  510;  Matter  of  John- 
son, id.  518;  Matter  of  McCarthy,  20  N.  Y.  Supp.  581,  48  St.  Rep.  315; 
Matter  of  Bishop,  31  id.  314;  Matter  of  Stewart,  10  N.  Y.  Supp.  744. 

Secrecy,  artifice  and  contrivance  as  badges  of  fraud.  Coffin  v.  Coffin,  23 
N.  Y.  9;  Blanckard  v.  Nestle,  3  Den.  37;  Tunison  v.  Tunison,  4  Bradf.  138. 

Duress  and  threats.  Fagan  v.  Dugan,  2  Redf.  341;  Matter  of  Spratt,  17 
App.  Div.  636,  45  N.  Y.  Supp.  273. 

Mistake  in  or  unequal  provisions  of  mil.  Burger  v.  Hill,  1  Bradf.  360; 
Mowry  v.  Silher,  2  id.  133;  Waters  v.  Cullen,  id.  354;  Creely  v.  Ostrander, 
3  id.  107;  O'Neil  v.  Murray,  4  id.  311;  Morrison  v.  Smith,3id.  209;  TfiffAi- 
Twan  V.  Stoddard,  id.  393;  Co^n  v.  Coffin,  23  N.  Y.  9;  Jackson  v.  Jackson, 
39  irf.  153;  American  Seamen's  Friend  Soc.  v.  Hdpper,  33  id.  619,  43  Barb. 
625;  Gamble  v.  Gamble,  39  td.  373;  Seguine  v.  Seguine,  4  Abb.  Ct.  App. 
Dec.  191;  CZapp  v.  Fullerton,  34  N.  Y.  190;  CZarfce  v.  Daws,  1  Redf.  249; 
Clarke  v.  Fisher,  1  Paige,  171;  TTafeon  v.  Donnely,  28  Barb.  653;  La  5aM  v. 
Vanderhilt,  3  Redf.  384;  Deas  v.  TTandeM,  1  Hun,  120;  Matter  of  Lasak, 
57  id.  417,  131  N.  Y.  624:; Matter  of  Monroe,  2  Connoly,  395;  Matter  of 
Williams,  46  St.  Rep.  791. 


CHAPTER  V 

THE    WILL   ADMITTED    TO    PROBATE    OR    GIVEN    PROBATED    EFFECT 

§  443.  Admitting  the  will.— Section  2614  has  been  quoted  in  §  372, 
ante.  It  applies  to  every  probate  decree,  whether  based  on  contest  or  on 
the  ex  parte  proofs.  The  evidence  adduced  must  result  in  making  it  appear 
to  the  Surrogate 

(1)  that  the  will  was  duly  executed, 

(2)  by  the  testator  at  the  time  competent, 

(3)  and  not  being  under  "restraint." 

Perhaps  "constraint"  would  be  a  better  word  than  "restraint";  but_ 
the  section  thus  covers  the  three  heads  we  have  discussed  of  Due  Execu- 
tion, Testamentary  Capacity,  and  Fraud  or  Undue  Influence. 

If  these  things  appear  then  the  will 

must  be  admitted  to  probate,  as  a  will  vaKd  to  pass  real  property,  or  personal 
property,  or  both,  as  the  surrogate  determines,  and  the  petition  ,and  citation  re- 
quire, and  must  be  recorded  accordingly.  The  decree  admitting  it  to  probate  must 
state  whether  the  probate  was  or  was  not  contested.    §  2614. 

In  uncontested  cases  the  Surrogate,  nevertheless,  acts  judicially.  That 
is,  he  passes  on  the  sufficiency  of  the  testimony. 

In  contested  cases,  after  trial,  summing  up,  registering  verdict  of  jury 
if  any,  briefs,  "due  deliberation,"  etc.,  he  renders  his  decision  and  pro- 
ceeds to  a  decree. 

The  final  clause  quoted  above  is  mandatory.  It  goes,  it  seems,  to  the 
substance  of  the  decree.    Matter  of  Hasselbrook,  128  App.  Div.  874. 

The  wording  of  this  section  indicates  that  the  admission  of  the  wiU  to 
probate  is  a  judicial  act  and  involves  a  determination  by  the  Surrogate 
whether  the  will,  execution  of  which  he  declares  by  his  decree  to  have  been 
in  compliance  with  the  statute,  is  a  will  valid  to  pass  real,  or  personal,  or 
real  and  personal  property;  but  this  does  not  involve  necessarily,  any  de- 
termination by  the  Surrogate  as  to  the  validity  of  the  bequests  or  devises 
in  the  will  contained.  Our  previous  discussion  shows  that  where  there 
has  been  a  failure  to  comply  with  the  statutory  provisions  relative  to  the 
execution  of  wills,  a  will  must  be  denied  probate.  PubHc  policy  requires  it. 
Matter  of  KivUn,  37  Misc.  187,  and  cases  cited.  The  intent  of  the  testator 
may  be  clear;  it  may,  e.  g.,  be  a  holographic  wiU;  but  that  cannot  be  para- 
moimt  to  the  intent  of  the  Legislature.  Matter  of  Andrews,  162  N.  Y.  1. 
See  Matter  of  Martin,  82  Misc.  574,  585,  citing  CartwrigU  v.  Cartwright, 
1  Phill.  Ecc.  90,  and  disapproving  it  as  holding  allographic  character  a 
§  443  489 
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proof  of  sanity,  and  on  sanity  thus  proved  the  will  was  admitted.  In  Matter 
of  Babcock,  42  Misc.  235,  Silkman,  Surr.,  held  that  in  view  of  the  difficulties 
inherent  in  appeals  from  a  decree  refusing  probate  in  a  close  case  (refer- 
ring to  Matter  of  Beck,  6  App.  Div.  211)  he  would  decree  probate  where 
the  factum  was  established  satisfactorily  unless, lack  of  capacity,  or  fraud, 
or  undue  influence  be  estabhshed  beyond  a  reasonable  doubt.  But  this 
means  there  must  be  some  evidence  that  the  person  who  made  the  will 
was  competent,  and  not  under  restraint.  This  is  usually  done  by  the  sub- 
scribing witnesses.  Matter  of  Schreiber,  112  App.  Div.  495,  citing  Miller  v. 
White,  5  Redf.  321.  If  there  be  ho  such  proof,  probate  must-  be  denied. 
Ibid.,  citing  Matter  of  Goodwin,  95  App.  Div.  183;  Matter  of  RdmsdelV,  ^117'' 
N.  Y.  636.  The  presumption  of  sanity  is  not  alone  sufficient  to  underlie  ' 
a  finding  to  sustain  the  judicial  act  called  for  by  §  2614  in  the  words  "if 
it  appears  to  the  Siurogate."  The  judicial  actioii'  of  the  Surrbgate  in  a 
probate  proceeding  must  be  confined  to  a  deternunation  of  the  question 
of  the  due  execution  of  the  will,  and  whether  the  testator  had  sufficient 
testatnentary  capacity,  and  was  not  under  any' restraint.  He  has' also- 
power,  rnider  the  provisions  of  the  Code  (see  discussion  aliunde),  to  pass  ' 
on  the  validity,  construction,  or  efffect  of  any  disposition  of  property  don- 
taiued  (a)  in  a  resident's  will,  (b)  if  it  w£is  executed  in  this  State,  as  inci- 
dental to  the  probate  of  the  will  unless  probate  is  denied;  but  the  words 
"a  will  valid  to  pass  real  property"  niean  solely  a  wiU.dyly  executed  which 
undertakes  in  terms  to  convey  that  species_ of  property.    ,     ,    -:  ,    , 

§  444.  Construing,  if  probate  pending. — But  probate  logically  pre- 
cedes any  power  to  construe.     Upon  due  proof  of  statutory  execution 
he  must  admit  to  probate.    On  its  validity  in  the  other  sense  the  Surrdgatfi; ' 
can  then  pass.    Matter  of  Davis,  182  N.  Y.  468,  475,  aff'g  105  App.  Div.' 
221,  and  45  Misc.  554.    This  Davis  csise  was  peculiar  in  that  sole  legatee, 
devisee  and  executrix  did  not  sm'vive  testatrix.    See  also  Matter  ofPiUbury, 
113  App.  Div.  893,  aff'g  50  Misc.  367.    See  also  Matter  of  Merriam,  136 
N.  Y.  58;  Matt^  of  Mount,  185  N.  Y.  162,  aff'g  107  App.  Div.  1;  Matter  ' 
of  Walker,  54  Misc.  177.    The  Surrogate  does  not  decide  in  admitting  a  will  ■ 
to  probate,  that  the  instrument  in  fact  passes  title  to  any  real  estate,  he ' 
passes  on  the  factuiH  of  the  wiU  alone;  Matter  of  Hasselbrook,  128  App.-  Div. 
874,  and  the  description  of  the  wills  as  wills  of"  real  or  personal  property, 
relate  to  the  manner  in  which  they  have  been  executed.    For  exatnple, 
imder  former  §  2611,  now  Dec.  Est.'  Law,  §§  23-25,  there  ai*e  wills' which 
while  they  may  purport  to  devise  real  estate  can-  only  be  admitted  to 
probate  as  wills  of  personal  property,  such,  for  example,  are  wills  executed 
without  the  State  in  the  manner  prescribed  by  the  laws  of  the  State  W 
coimty  where  executed,  or  the  will  of  a  nonresideht,  executai'  according 
to  the  laws  of  his  residence,  but  not  as  prescribed  by  the  laws  of  this  State';' 
so,  again,  age  of  testator  may  condition  right  to  devise  as  contrasted  with 
right  to  bequeath  (§§10  and  15,  Dec.  Est.  Law).  • 

The  Surrogate's  power,  which  logically  ought  to  be  in  the  grant  of  gen- 
eral powers,  and  not  specially  conferred,  is  in  the  Code: 
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§  2616.    Construction  of.imll,  second  half. 

If  a  party  expressly  puts  in  issue,  in  a  proceeding  for  the  probate  of  a  will,  the 
validity,  construction,  or  effect  of  any  disposition  of  property,  contained  in  such 
will,  the  surrogate  may  determine  the  question,  upon  rendering  a  decree,  after,, 
notice  given  in  such  manner  as  the  surrogate  directs  to  all  persons  interested  who 
do  not  appear  on  such  application  in  person  or  by  attorney;  or,  unless  the  decree 
refuses  to  admit  the  will  to  probate,  by  reason  of  a  failure  to  prove  any  of  the 
matters  specified  in  section  2614,  may  admit  the  will  to  probate  and  reserve  the 
questions  so  raised  for  future  consideration  and  decree. 

In  part  from  former  §  2624  of  the  Code.    From  L.  1870,  c.  359,  §  11;  L.  1910, 
c.  584. 

We  repeat,  accordingly,  probate  is  assumed  if  the  power  to  construe 
is  asserted.  The  court  is  not  supposed  to  deUberate  over  the  meaning  of 
an  instrument  which  it  holds  was  never  a  duly  executed  will.  Thus,  where 
a  Surrogate  has  refused  to  probate  a  mil  upon  the  ground  that  the  proof 
of  its  execution  is  insufficient  and  the  testator  incompetent  to  make  it, 
his  powers  over  it  are  ended  and  he  cannot  go  further  and  admit  it  to  pro- 
bate, with  a  statement  of  the  executor  and  chief  beneficiary  to  the  effect 
that  the  direct  bequest  to  him  of  realty  and  personalty  was  ia  fact  made 
for  the  children  of  the  testator,  that-  the  testator  considered  them  incom- 
petent to  manage  the  property  and  that  the  executor  holds  it  in  trust  for 
them.    Matter  of  Eckert,  36  Misc.  610  (headnote). 

The  form  of  a  decree  refusing  probate,  on  the  ground  of  insufficiency 
of  proof,  or  invalidity  of  any  of  the  grounds  upon  which  the  Surrogate  has 
jurisdiction  to  deny  probate,  can  readily  be  adapted  from  the  form  of  the 
decree  below  suggested'. 

See  Corky  v.  McElmeel,  149  N.  Y.  228,  235,  as  to  conclusiveness  of  a 
.decree  refusing  probate. 

§  445.  Probate  decrees. — There  are  thus  three  courses  a  proceeding 
resulting  in  probate  may  take: 

A.  Normal,  uncontested  probate:  Depositions  taken,  will  duly  identi- 
fied, in  proper  C9,se  a  report  by  special  guardian,  and  the  Surrogate  satis- 
fied under  §  2614.    (See  Chapter  III.) 

B.  Same,  except  that  the  Surrogate  is  asked  to  construe  or  interpret 
some  "disposition"  contained  in  the  uncontested  will:  "Answer,"  or 
"objection"  "putting  in  issue  the  validity,  construction  or  effect"  of  the 
disposition;  briefs  or  oral  argument;  determination  by  Surrogate  "upon 
renderiag  a.  decree,"  under  §  2615. 

C.  Contested  probate:  Issues  tried  by  Surrogate,  or  by  jury.  (See 
Chapter  IV)   and  will  admitted. 

If  probate  is  granted  a  decree  granting  proba,te  is  handed  down  by  the 
Surrogate  substantially  in  the  following  form: 
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Surrogate's  Court 

Caption. 

Present: 

Decree       granting 

Hon. 

probate. 

Surrogate. 

In  the  Matter  of  the  Probate, 

No  contest. 

of  the  Last  WiU  and  Testa- 
ment of                  late  of 

Deceased, 
as  a  WiU  of  Real  (or)  (and) 
Personal  Property. 

Note. ,  Many  prac- 
titioners pref pr  to  re- 
cite the  petition,  the 
citation  of  the  several 
parties  and  their  sev- 
eral appearances  in 
person  or  by  attorney. 


//  necessary  say: 


Satisfactory,  proof  having  been  made  of  the  due  service  of 
the  citation  herein  ilpon,  or  of  the  due  appearance  herein  by, 
all  persons  entitled  to  notice  of  this  proceeding  and, 
Esq.,  special  Guardian  for  an  infant  14  years 

of  age  having  appeared  in  person.    Nftte. 

And  the  witnesses  to  said  last  Will  and  Testament 
having  been  sworn  and'  examined,  their  examination  reduced 
to  writing  and  filed,  and  it  appearing  by  such  proofs  that  the 
said  Will  was  duly  executed,  and  that  the  Testat  at  the 
time  of  executing  it,  was  in  all  respects  competent  to  make 
a  will,  and  not  under  restraint;        ^ 

And  the  Surrogate  having  intjuired  particularly  into  all  the 
facts  and  circumstances,  and  being  satisfied  with  the  genuine- 
ness of  the  will,  and  the  validity  of  its  execution; 

And  the  probate  not  having  been  contested; 

And  A.  B.,  a  party  respondent,  having  expressly  put  in  issue 
the  vaUdity,  e.  g.,  of  paragraph  IV  of  said;  will. 

And  theSurrogate  having  determined  ^he  question  after  due 
notice  given  pursuant  to  §  2615  of  the  Code. 

Or,  the  Surrogate  having  reserved  the  question  so  raised  for 
future  consideration  and  decree; 

And  X.  Y.,  Esq.,  the  special  guardian  aforesaid,  having  duly 
made  and  filefj  his  report  as  required  by  law. 

Now  it  is  OBiDEKED,  lApjuDGBn  and  DECKEEn,  that  the  in- 
strument offered  for  probate  herein,  bearing  date  the 
day  of  19    ,  and  subscribed  by  L.  M.,  and  D.  F. 

as  witnesess  thereof  (note),  Be  and  the  same  hereby  is,  admitted 
to  Probate  as  the  last  will  and  testament  of  the  said  i 

deceased,  valid  to  pass  Real  and  Personal'  Property  {or  either). 
And,  that  the  said,  will,  and  the  proofs  thereof,, with  this  decree, 
be  Recorded;  And  that  Letters  Testamentary  be  issued  to  the 
Executors  named  in  said  will  who  may  qualify  thereunder. 

Add  any  provision  as  to  costs  or  cUlowances. 

(Surrogate.) 

The  following  section  explains  itself: 

§  2624.    Revocation  of  letters  upon  proof  of  vrili. 

Where,  after  letters  of  administration,  on  the  ground  of  intestacy,  have  been 
granted,  a  will  is  admitted  to  probate,  and  letters  are  issued  thereupon;  or  where 
a  subsequent  will  is  admitted  to  probate  and  letters  are  issued  thereupon;  the 
decree,  granting  probate,  must  revoke  the  former  letters. 

Former  §  2684  of  this  Code.   From  2  R.  S.  78  (Part  2,  c.  6,  tit.  2),  §  46. 


Note.  Also  recite 
codicils  in  like  manner, 
if  any  offered. 
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§  446.  Contents  of  will. — Of  course  the  decree  may  have  to  be  adapted. 
When  the  will  is  nuncupative,  as  already  noted,  the  decree  declares  or 
states  its  contents. 

If  it  was  a  lost  will,  §  1865  must  be  consulted  so  that  its  provisions, 
as  "  clearly  and  distinctly  proved  "  may  be  recited.  It  is  called  "  statement 
of  the  tenor  of  a  will." 

If  a  paragraph  is  excluded,  as  for  fraud,  the  decree  must  recite  the  fact 
and  specify  the  part  exscinded.    Matter  of  Bomar,  18  N.  Y.  Supp.  214. 
If  scurrilous  matter  be  expunged  the  same  rule  obtains.     Matter  of 
Meyer,  72  Misc.  566;  see  also  74  Misc.  15. 

This  power  of  "editing"  the  testator's  expressions  should  be  sparingly 
exercised.    Schedcer  v.  Woolsey,  2  App.  Div.  52,  54. 

The  following  recitals  and  provisions  may  be  used  in  a  "lost  will"  pro- 
ceeding: 

Whereby  it  appears  to  the  satisfaction  of  the  Siirrogate  that 
the  said  deceased,  did,  on  or  about  the 

day  of  duly  execute  a  last  will  and  testament  in 

the  manner  required  by  law;  and  that  the  said  will  was  in  ex- 
istence at  the  time  of  the  said  testator's  death  (or  was  fraudu- 
lently destroyed  in  his  lifetime)  and  that  it  has  been  lost;  and 
it  further  appearing  to  the  satisfaction  of  the  Surrogate  that 
the  provisions  of  said  will  so  lost  as  aforesaid  have  been  clearly 
and  distinctly  proved  by  at  least  two  credible  witnesses;  (note) 
Now,  on  motion  of  the  counsel  for  the  petitioner 

herein,  it  is 

Ordered,  Adjudged  and  Decreed,  that  late  of 

deceased,  did  on  the  day  of  19      make  and  ex- 

ecute in  the  manner  prescribed  by  law,  his  last  will  and  testa- 
ment containing  substantially  the  following  provisions:  (here 
embody  the  provisions  in  the  wards  in  which  they  hcwe  been  proven 
by  the  witnesses;  or  where  there  is  a  draft  proven  to  hoAie  been  mrh- 
bodied  in  the  will,  incorporate  the  same  verbatim);  and  it  is  fur- 
ther Ordered,  Adjudged  and  Decreed,  that  the  said  last  will, 
containing  the  aforesaid  provisions  be  and  the  same  hereby 
is  admitted  to  probate  as  the  last  wiU  and  testament  of  the 
said  deceased,  valid  to  pass  real  and  personal  prop- 

erty; and  that  the  said  will  containing  the  said  provisions  with 
the  proof s- thereof ,  together  with  his  decree,  be  recorded,  and 
that  letters'testamentary  issue  to  the  executors  (who  are  proved 
to  have  been  named  therein;  or  where  the  witnesses  have  been 
unable  to  prove  any  executot  named  in  the  will  provide  for  let- 
ters of  administration  with  the  wiU  annexed)  who  may  qualify 
thereunder. 

(Add  the  necessary  provisions  as  to  costs.) 

(Signature.) 
(Surrogate.) 

§  447.  Precedent  for  decree  after  contest. — Every  contested  case  has 
its  differentiating  features.  The  precedent  above  given  is  a  proper  skeleton 
to  start  with. 

The  following  suggestions  are  made  to  guide  in  building  up  a  decree  after 
contest: 


Note.  That  under 
section  1865  a  correct 
copy  or  draft  is  made 
equivalent  to  one  wit- 
ness; if  such  a  draft 
haa  been  made  use  of, 
it  may  be  specified 
in  the  decree  although 
it  is  not  absolutely 
essential  that  this  be 
done. 
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I.  Let  the  recitals  as  to  the  jurisdictional  facts  comrply  with  1 2513,  in 
order  to  secure  the  conclusiveness  given  thereby. 

II.  Hence,  it  is  wise  to  err  on  the  side  of  prolixity  in  reciting  ithei citation 
of  parties,  and  their  waivers,  or  manner  of  appearance. 

III.  Bear  in  mind  §§  2616  and  2618  and  insert  proper  recitals  under 
either,  as  requisite. 

'IV.  If  a  jury  trial  was  demanded  and  had  recite  the  order  by  date,  and 
the  nature  of  the  verdict.  :        -, 

V.  Then ,  follow  the  precedent  above  as  to  the  recitals  required  under 
§2614. 

The, decree  may, then  proceed  as  above  suggested. 

It  is,  however,  proper  to  have  provisions  disposing  of  the  objections. 
,  The  directions  as  to,  costs,  and  whether  they  are  to  be  paid  out  of  the  es- 
tate, or  personally  charged  are  material,  and  easily  drawn  by  the  prac- 
titioner. 

§  448.  Certificate  of  probate. — Under  the  insufficient  caption  "Will 
certified,  or  record  thereof,  may  be  read  in  evidence,"  §2621  provides 
as  follows: 

§  2621.     Will  certified,  or  record  thereof,  may  be  read  in  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to,  the  original  will 
admitted  to  probate,  or  the  exenlplified  copy,  or  statement  of  the  tenor  of  the  will, 
which  was  admitted  without  production  of  an  original  written  will,  a  certificate, 
under  liis  'hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office,  stating 
that  it  has,  upon  due  proof,  been  admitted  to  probate,  as  a  will  Valid  to  pass  real 
or  personal  property,  or  both,  as  the  case  may  be.  ' 

The  will,  or  the  copy  or  statement,  so  authenticated,'  the  record  thereof,  or  an 
exemplified  copy  of  the  record,  may  be  read  in  evidence,  as  proof  of  the  original 
will,  or  of  the  contents  or  tenor  thereof,  without  further  evidence,  and  with  the 
effect  specified  in  this  chapter. 

Former  §  2629  of  this  Code.  From  8  R.  S.  58,  §  15;  Id.,  80,  §  58;  L.  1882,  c.  399; 
L.  1910,  c.  578. 

§  449.  The  will,  after  entry  of  decree. — The  court  prescribes,  by  several 
sections  for  the  record  of  wills;  their  custody;  their  evidential  use,  etc. 
These  sections  require  no  extended  discussion. 

§  2620.     Wills  to  be  recorded  and  retained;  exception. 

Every  wiU  admitted  to  probate,  togetter  with  the  decree,  order  or  judgment 
admitting  it  to  probate  shall  be  recorded  in  the  proper  surrogate's  court.  Where  a 
written  will  is  proved,  it  must  be  filed  aiid  remain  in  the  smrogate's  office. 

But  when  it  shall  be  Shown,  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
surrogate,  that  the  decedent  left  real  or  personal  property  in  another  state  or  territory 
of  the  United  States  or  in  a  foreign  covritry,  arid  that  the  laws  of  such  state,  territory 
6r  country  require  the  production  of  the  original  will  before  the  provisions  thereof 
become  effective,  the  surrogate  may,  at  any  time  after  probate,  and  upon  such 
noticie  to  the  parties  interested, in  the  estate  as  he  may  think  proper, 

Cause  any  original  will  remaining  on  file  in  his  office  to  be  pent  by  post;  or  other- 
wise to  any  court  which,  or  to  any  officer  of  such  state,  territory  or  country  who, 
under  the  laws  thereof,  is  empowered  to  receive  the  same  for  probate, 
'  Or  may  deliver  such  will  to  any  person  interested  in  the  probate  thereof  in  such 

state,  territory  or  country,  or  to  his  representative,  upon  such  terms  as  he  shall 
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think  proper  for,  the  prestation  of  the  will  and  the  protection  of  other  parties 
interested  in  the  estate. 

From  former'  §  2620  of  this  Code. 

§  2622.    Becordifig  wills  proved  elsewhere  within  the  state. 
.r:  A  certified  copy  of  a  will  of  rdal  property,  proved  and  recorded  in  any  court  of 
,    the  state:of  competent  jurisdiction,  must  be  recorded  upon  the-request  of  any  person 
interested  therein,  in  the  office  of  the  county  clerk  or  register  as  the  case  requires 
of  any  county  in  which  real  property  of  the  testator  is  situated. 

Former  §  2630  of  this  Code.    From  L.  1837,  c.  460,  §  68. 

§  2623.     Records  of  certain  mils  heretofore  -pfoved;  how  far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the  judge  of  the  former 
court  of  probate,  and  recorded  in  his  office  before  the  first  day  of  January,  in  the 
yea?  1785,  certified  under  the  seal  of  the  officer  having  custody  of  the  record,  must 
be  admitted  in  evidence  in  any  case,  after  it  has  been  made  to  appear  that  diligent 
and  fruitless  search  has  been  made  for  the  original  will. 

A  certified  copy  of  the  last  will  and  teistament  of  any  deceased  person,  which  has 
been  admitted  to  probate,  whether  as  a  will  of  real  or  personal  property,  or  both, 
and  recorded  in  the  office  of  the  surrogate  in  any  county  of  this  state,  shall  be  ad- 
mitted in  evidence  in  any  of  the  courts  of  this  state,  without  the  proofs  and  examina/- 
tion  taken  on  the  probate  thereof,  and  whether  such  proofs  shall  have  been  recorded 
or  not,  with  like  effect  as  if  the  original  of  such  will  had  been  produced'  and  proven 
in  such  court,  when  thirty  years  have  elapsed  since  the  wUl  was  admitted  to  probate 
and  recorded.  And  the  recording  of  such  will  shall  be  evidence  that  the  same  was 
duly  admitted  to  probate.  The  exemplification  of  the  record  of  a  will  which  has 
been  proved  before  the  surrogate  or  judge  of  probate,  or  other  officer  exercising  the 
like  jurisdiction  of  another  state  must,  when  certified  by  the  officer  having  by  law, 
when  the  certificate  was  made,  custody  of  the  record,  be  admitted  in  evidence  as  if 
the  original  will  was  produced  and  proved,  when  thirty  years  have  elapsed  since 
the  win  was  proved. 

'    Former  §§  2631,  2632  of  this  Code,  combmed.    From  2  R.  S.  59,  §  20;  L.  1871, 
c;  361,  §  1;  L.  1881,  c.i'705;  L.  1894,  c.  89;  L.  1901,  c.  540. 

'  If  a  will  relate  to  real  property,  it  is  the  executor's  duty,  upon  receiving 
letters,  to  record  the  will  in  every  county  where  such  property  is.  This 
serves  as  notice,  and  operates  to  protect  the  devisees.  The  requirement 
is  in  the  Decedent  Estate  Law — and  is  as  follows: 

§  42.  A  will  of  real  property,  which  has  been,  at  any  time,  either  before  or  after  this 
chapter  takes  effect,  duly  proved  in  the  supreme  court,  or  the  court  of  chancery, 
or  before  a  surrogate  of  the  state,  with  the  certificate' of  proof  thereof  annexed  thereto 
or  endorsed  thereon,  or  an  exemplified  copy  thereof,  may, be  recorded  in  the  office 
of  the  clerk  or  the  register,  as  the  case  requires,  of  any  county  in  the  state,  in  the 
same  manner  as  a  deed  of  real  property.  Where  the  will  relates  to  real  property, 
the  executor,  or  administrator  with  the  wiU  annexed,  must  cause  the  same,  or  an 
exemplified  copy  thereof,  to  be  recorded,  in  each  county  where  real  property  of  the 
testator  is  situated,  within  twenty  days  after  letters  are  issued  to  him.  An  ex- 
emplification of  the  record  of  such  a  wiU,  from  any  surrogate's  or  other  office  where 
the  same  has  been  recorded,  either  before  or  after  this  chapter  takes  effect,  may  be 
; ,  in  like  manner  recorded  in  the  office  of  the  clerk  or  register  of  any  county.  Such  a 
record  or  exemplification,  or  an  exemplification  of  the  record  thereof,  must  be  re- 
ceived, in  evidence,  as  if  the  original  will  was  produced  and  proved.  Former 
§  2633,  Code  Civ.  Proc. 
Index  and  fees. 

Upon  recording  a  wiU  or  exemplification,  as  prescribed  in  the  last  section,  the 
clerk  or  register  must  index  it  in  the  same  books,  and  substantially  in  the  same  man- 
ner, as  if  it  was  a  deed  recorded  in  his  office.    Dec.  Est.  Law,  §  43. 
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Former  §  2634  specifically  covered  the  allowance  to  the  executor  of  fees 
thus  paid.  The  section  is  repealed  and  allowance  is  now  to  be  made  under 
the  general  terms  of  §  2753,  "reasonable  and  necessary  expenses." 

§  450.  Prompt  entry  of  decree. — The  danger  of  not  promptly  entering 
•  a  decree  admitting  a  will  to  probate,  is,  that  the  time  is  not  set  running 
within  which  an  adverse  title  might  be  started  by  an  heir  conveying  to  a 
purchaser  in  good  faith,  and  for  a  valuable  consideration,  property  other- 
wise disposed  of  by  the  wiU.  The  danger  is  a  remote  one,  but  the  statute 
provides  for  a  vaUdation  of  such  a  bona  fide  purchaser's  title  in  case  the 
will  is  not  admitted  to  probate  within  the  time  thereby  limited,  which  is 
four  years.  See  Werner  v.  Wheeler,  142  App.  Div.  358,  367,  citing  Thorn 
V.  Shell,  15  Abb.  Pr.  N.  S.  81;  Norris  v.  Norris,  63  How.  Pr.  319.  The 
probj,te  is  not  essential  to  vest  title  in  the  devisee.  Corley  v.  McElmeel, 
149  N:  Y.  228. 

The  section  is  as  follows: 

When  purchaser  from  heir  protected  notwithstanding  a  devise. 

The  title  of  a  piirchaser  in  good  faith  and  for  a  valuable  consideration  from 
the  heir  of  a  person  who  died  seized  of  real  property,  shall  not  be  affected  by  a 
devise  of  the  property  made  by  the  latter,  unless  within  four  years  after  the  testator's 
death,  the  will  devising  the  same  is  either  admitted  to  probate  and  recorded,  as  a 
will  of  real  property,  in  the  office  of  the  surrogate  having  jurisdiction,  or  estabUshed 
by  the  final  judgment  of  a  court  of  competent  jurisdiction  of  the  state,  in  an  action 
brought  for  that  purpose.  But  if,  at  the  time  of  the  testator's  death,  the  devisee 
is  either  within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  or  in  execution  upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or  without  the  state,  or,  if  the  will  was  concealed  by  one  or  more  of -the  heirs 
of  the  testator,  the  limitation  created  by  this  section  does  not  begin  until  after  the 
expiration  of  one  year  from  the  removal  of  such  a  disability,  or  the  delivery  of  the 
will  to  the  devisee  or  his  representative,  or  to  the  proper  surrogate.  Dec.  Est.  Law, 
,  §  46,  formerly  §  2628.  Code  Civ.  Proc. 

The  words  "if  at  the  time  of  the  testator's  death,  the  devisee  is  ...  . 
within  the  age  of  twenty-one  years, "  have  been  held  not  to  refer  to  unborn 
children.  Fox  v.  Fee,  167  N.  Y.  44,  46.  And  the  concealment  of  the  will 
by  heirs  of  the  testator  is  such  concealment  as  leaves  the  devisees  ignorant 
of  their  rights  under  the  will,  and  deprives  them  of  knowledge  of  its  exist- 
ence. Ibid.,  and  Cole  v.  Gourlay,  79  N.  Y.  527,  533. 
•  The  Surrogate  has  of  course  in  a  proper  case  power  to  enter  the  decree 
nunc  -pro  tunc.  But  this  power  must  be  carefully  exercised.  So,  where,  by 
a  peculiar  error,  an  administrator  took  out  letters  under  a  will  where  no 
probate  decree  was  entered,  and  acted  thereunder.  Surrogate  Rollins,  upon 
an  application  to  revoke  the  letters  of  administration  with  the  will  an- 
nexed, which  he  denied  as  being  made  by  one  having  no  standing  in  the 
proceedings,  passed  also  upon  the  administrator's  application  that  a  decree 
be  entered  nunc  -pro  tunc  admitting  the  will  to  probate.  This  he  denied  on 
the  groimd  that  the  failure  to  obtain  it  earlier  was  attributable  to  the 
negligence  of  the  applicant  and  not  to  an  act  or  omission  of  the  court. 
Stapler  v.  Hoffman,  1  Dem.  63, 66.    It  is  not  likely  that  such  nunc  pro  tunc 
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entry  would  be  held  to  affect  the  running  of  the  statute  under  the  section 
just  quoted. 

§  451.  Recording  will  proved  in  other  states,  or  abroad. 

Where  real  property  situated  within  this  state,  or  an  interest  therein,  is  devised, 
or  made  subject  to  a  power  of  disposition,  by  a  will,  duly  executed  in  conformity 
with  the  laws  of  this  state,  of  a  person  who  was,  at  the  time  of  his,  or  her  death,, 
a  resident  elsewhere  within  the  United  States,  or  in  a  foreign  country,  and  such  will 
has  been  admitted  to  probate  within  the  state  or  territory,  or  foreign  country, 
where  the  decedent  so  resided,  and  is  filed  or  recorded  in  the  proper  oflSce  as  pre- 
scribed by  the  laws  of  that  state  or  territory,  or  foreign  country,  a  copy  of  such  will 
or  of  the  record  thereof  and  of  the  proofs  or  of  the  records  thereof  or,  if  the  proofs 
are  not  on  file  or  recorded  in  such  ofiBce,  of  any  statement,  on  file  or  recorded  in 
such  office,  of  the  substance  of  the  proofs,  authenticated  as  prescribed  in  section 
forty-five  of  this  chapter,  or  if  no  proofs  and  no  statement  of  the  substance  of  the 
proofs  be  on  file  or  recorded  in  such  office,  a  copy  of  such  will,  or  of  the  record  thereof, 
authenticated  as  prescribed  in  said  section  forty-five,  accompanied  by  a  certificate 
that  no  proofs  or  statement  of  the  substance  of  proof  of  such  will,  are  or  is  on  file, 
or  recorded  in  such  office,  made  and  likewise  authenticated  as  prescribed  in  said 
section  forty-five,  may  be  recorded  in  the  office  of  the  surrogate  of  any  county  in 
this  state  where  such  real  property  is  situated;  and  such  record  in  the  office  of  such 
surrogate,  or  an  exemplified  copy  thereof,  shall  be  presumptive  evidence  of  such 
will,  and  of  the  execution  thereof,  in  any  action  or  special.proceeding  relating  to 
such  real  property.    Dec.  Est.  Law,  §  44. 

See  also  Laws  1894,  ch.  731. 

See  Ancillary  Administration,  post,  as  to  how  foreign  wills  and  records  are 
to  be  authenticated  for  use  in  this  state  imder  Dec.  Est.  Law,  §  45. 

A  will,  to  be  entitled  to  record  here,  for  the  evidential  purposes  indicated 
in  this  section,  must  have  been  executed  "in  conformity  with  the  laws  of 
this  State."  Any  defect  in  the  proof  of  that  fact,  or  of  the  other  essential 
facts  prescribed,  destroys  the  utility  of  the  record  here.  Estate  of  Shearen, 
1  Civ.  Proc.  Rep.  455;  Estate  of  Langbein,  1  Dem.  448.  Such  defect,  if  dis- 
covered when  the  papers  are  offered  for  record,  is  warrant  for  refusing 
record.  Ibid.  See  also  Lockwood  v.  Lockwood,  21  N.  Y.  St.  Rep.  93.  So,  in 
the  proofs  of  due  execution,  if  but  one  witness  prove  to  have  been  examined, 
and  no  reason  why  the  other  was  not  examined  is  shown  by  the  record, 
the  papers  will  be  rejected.  Matter  of  Hagar,  48  Misc.  43,  citing  above 
cases  and  Meiggs  v.  Hoagland,  68  App.  Div.  182;  Matter  of  Nash,  37  Misc. 
706. 

But,  Millard,  Surr.,  in  Matter  of  Coope,  53  Misc.  509,  limiteid  the  Hagar 
case  and  ordered  record  under  former  §§  2703-04  (now  §§  44-^5,  Dec. 
Est.  Law)  of  a  will  shown  to  have  been  executed  as  required  by  New 
York  law,  but  actually  probated  in  Michigan  on  testimony  of  but  one  wit- 
ness of  the  two.  The  Appellate  Courts  sustain  this  view,  that  the  section 
■calls  for  proof  not  of  jyrohate  in  conformity  with  our  law,  but  merely  of 
execution  in  such  conformity.  Hence,  record  is  to  be  refused  where  proofs 
taken,  on  foreign  probate  themselves  show  lack  of  proper  execution.  Brad- 
ley V.  Krudop,  128  App.  Div.  202,  and  cases  cited. 

The  object  of  this  section  is  Ijoiited.    It  does  not  purport  to  authorize 
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the  issuance  of  letters  testamentary  on  a  will  so  recorded,,  ,  Pallpck  v. 
Hooley,  67  Hun,  370;  Matter  of  Langbein,  supra.  See  provisions  qf  L,;  J894, 
ch.  731,  ante,  as  to  issuing  letters  on  probate  of  a  will  on  record  of  pro- 
bate elsewhere  of  will  of  United  States  citizen,  dying  domiciled  anywhere 
in  the  British  Empire,  leaving  property  in  this  State. , 

The  record  of  the  foreign  probate  is  made  equivalent  to  proving  the  will 
.  here.  Bromley  v.  Miller,  2  T.  &  C.  575;  Matter  of  Langbdn)  1  Dem.  448. 
That  is,  the  record  is  made  equivalent  to  that,  say  in  Erie  County  Regis- 
ter's office,  of  a  will  recorded  (under  §  42,  Dec.  Est.  Law,  quoted  in  §  449 
above)  after  it  has  been  admitted  to  probate  by  decree  of  the  Surrogate, 
say,  of  Kings  County.  Therefore,  a  deed  executed  by  the  executor  conveys 
title  by  force  of  the  will,  though  no  letters  have  issued  here.  Pollock  v. 
HooUy,  supra. 

The  application  to  the  Surrogate  should  be  made  by  duly  verified  peti- 
tion, which  should  set  forth  the  preliminary  facts  which  authorize  the  ac- 
tion of  the  Surrogate  in  spreading  the  exemplified  copy  of  will  and  proofs 
upon  the  records  of  the  Surrogate's  Court.  Such  petition  should  show 
that  there  is  real  property  situated  within  the  county  of  the  Siirrogate 
v\^hich  is  devised  or  made  subject  to  a  power  of  sale  in  a  will  duly  executed 
in  conformity  to  the  laws  of  this  State,  by  a  person  who  was  at  the  time  of 
death  a  nonresident,  stating  place  and  date  of  death,. (alleging  original  pro- 
bate with  date  and  place,  together  with  other  facts  necessary  and  proper 
to  be  brought  to  the  attention  of  the  Surrogate.  Matter  ofNashj  37  Misc. 
706,  709,  citing  Matter  of  Shearer,  1  Civ.  Proc.  455. 

In  Meig^s  v.  Hoagland,  68  App.  Div.  182,  it  appeared  (see  headnote) 
that  the  will  of  a  testator,  who  died  seized  of  a  burial  plot  situated  in  the 
State  of  New  York,  was  executed  in  Philadelphia,  Pennsylvania,  an^  was 
admitted  to  probate  in  that  city  by  a- deputy  register  of  wills.  The  wit- 
nesses did  not  testify  that  they  had  become  such  at  the  request  of  the  tcista- 
tor,  but  they  subsequently  appeared  before  another  depy^ty  register  of 
wills  in  Philadelphia  and  so  testified. 

An  exemplified  copy  of  the  probate  proceedings,  including  those  had  be- 
fore the  second  deputy  register,  was  filed  in  the  office  of  the  Surrogate  of 
Kings  County  in  November,  1872.  Chapter  680  of  the  Laws  of  1872,  wjiich 
was  then  in  force,  provided  that  whejre  any  real  estate  located  in  the  State 
of  New  York  should  be  hereafter  devised  by  any  pferson  residing  out  of  the 
State  of  New  York  and  the  will  had  been  admitted  to  probate  in  such  other. 
State,  an  exemplified  copy  of  such  will  and  of  the  proofs  might  be  recorded 
in  the  office  of  the  Surrogate  of  the  county  where  the  real  estate  was  situ- 
ated and  should  be  presumptive  evidence  of  the  will  and  its  due  execution. 

Held,  that  assuming  that  all  the  proceedings  in  the  Register's  Court  of 
Philadelphia,  including  the  second  deposition  made  by  the  subscribing 
witnesses,  were  properly  incorporated  in  the  exempUfied  record,  such 
record  was  only  presumptive  evidence  of  the  will  and  its  due  execution 
and  that  this  presunlption  was  overconie  by  the  fapt  that  at  the  tipie  the 
\yill  was  adinitted  to  probate  it  had  not  been  shown  that  the  subscribing 
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witnesses  became  such  at  the  request  of  the  testator.  See  also  Matter  of 
Nash,  37  Misc.  706,  where  proof  of  execution  was  defective. 

§  452.  Miscellaneous  provisions — Nonresidents'  wills. — If  the  pro- 
bated will  was  that  of  a  "person  who  was  not  a  resident  of  the  State  at  the 
time  of  his  death,"  then  under  §  2489,  quoted  in  chapter  on  The  Subro- 
gate, ante,  the  Surrogate  must  transmit  to  the  Secretary  of  State  a  certified 
copy  of  the  will. 

If  he  issue  letters,  original  or  ancillary,  testamentary  or  of  administra- 
tion, he  must  transmit  certified  copies  to  the  Secretary  of  State  and  to  the 
State  Comptroller. 

§  453.  Revocation  of  probate. — This  topic  no  longer  requires  separate 
treatment.  The  special  proceeding  for  this  purpose  was  formerly  provided 
for  by  §§  2647-2653  of  the  Code.  They  were  repealed  in  1910.  This  left 
the  action,  brought  under  §  2653a  of  the  Code,  as  the  only  remedy  specific- 
ally left  in  which  to  "determine  vaUdity  of  probate."  The  Act  of  1914 
intended  to  repeal  that  section,  saving,  however,  rights  thereunder  to 
parties  in  proceedings  then  pending.  This  has  been  already  referred  to. 
The  section  can,  therefore,  by  the  date  of  pubUcation  of  this  work,  be  rarely 
if  ever  again  utihzed,  and,  if  it  be,  reference  can  be  had  to  the  fourth  edi- 
tion of  this  work. 

The  purpose  of  the  Act  was  to  give  conclusiveness  to  the  probate  decree. 
To  this  end,  it  provided  for  a  jury  trial  at  the  outset,  which  after  all  was 
the  only  substantial  advantage  under  the  cumbersome  §  2653a.  Now,  by 
appeal;  or,  in  proper  case,  by  application  to  open  or  vacate  the  probate 
decree,  every  substantial  right  is  preserved. 


CHAPTER  VI 
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§  454.  Probate  of  heirship. — The  new  Act  condenses  former  §§  2654- 
2658  into  three  sections,  §§  2765-7,  contained  in  Chapter  XVIII,  Title  5, 
Art.  4. 

The  idea  of  these  sections  is  to  get  an  adjudication,  in  cases  of  intestacy, 
as  to  who  are  the  heirs  succeeding  to  decedent's  realty,  which  adjudication 
in  the  forin  of  a  decree  can  be  recorded  in  the  office  of  the  clerk  or  register 
of  the  county  of  situs  and  become  conclusive,  not  "against  the  whole 
world,"  but  against  all  the  heirs  who  were  cited. 

Even  in  cases  of  testacy  the  proceeding  may  be  prosecuted  if  the  real 
property  to  be  affected  is  not  devised  by  the,  will. 
The  statutory  provisions  are  as  follows: 

§  2766.     Heir,  etc.,  may  apply  to  establish  heirship. 

Where  a  person,  seized  in  fee  of  real  property  within  the  state,  dies  intestate, 
or  without  having  devised  his  real  property,  his  heirs,  or  any  of  them,  or  any  person 
deriving  title  from  or  through  such  heirs,  or  any  of  them,  may  present  to  the  surro- 
■  gate's  court  which  has  acquired  jurisdiction  of  the  estate,  or,(if  no  surrogate's  court 
has  acquired  such  jurisdiction,  then  to  the  surrogate's, court  of  the. county  iwhere 
the  real  property,  or  any  part  thereof  is  situated,  a  petition,  describing  the  real 
property,  setting  forth  the  facts  upon  which  the  jurisdiction  of  the  court  depends, 
and  the  interest  or  share  of  the  petitioner,  and  of  each  other  heir  of  the  decedent, 
in  the  real  property,  and  praying  for  a  decree  establishing  the  right  of  inheritance 
thereto,  and  that  all  the  heirs  of  the  decedent  may  be  cited  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  Upon  the  presentation  of  such  a 
petition  a  citation  must  be  issued  accordingly,  except  in  a  case  where  the  petitioner 
was  a  party  to  a  judicial  settlement,  the  decree  upon  which  .determined  the  rights 
of  the  parties  to  such  real  estate. 

Former  §  2654  of  this  Code.    From  L.  1873,  c.  552,  §§  1,  2;  L.  1892,  c.  115. 
§  2766.     What  facts  to  be  ascertained;  decree  thereupon. 

Upon  the  return  of  the  citation,  the  surrogate's  court  must  hear  the  allegations 
and  proofs  of  the  parties  and  determine  all  the  issues  raised.  The  petitioner  must 
establish  the  fact  of  the  decedent's  death;  the  place  of  his  residence  at  the  time  of 
his  death;  his  intestady,  either  generally,  or  as  to  the  real  property  in  question;  the 
heirs  entitled  to  inherit  the  property  in  question;  the  name,  age,  residence  and 
relationship  to  the  decedent,  of  each;  and  the  interest  or  share  of  each  in  the  prop- 
erty. The  surrogate,  when  these  facts  are  established,  must  make  a  decree,  de- 
scribing the  property,  and  declaring  that  the  right  of  inheritance  thereto  has  been 
established  to  his  satisfaction,  in  accordance  with  the  facts,  which  must  be  recited 
in  the  decree. 

Former  §  2656  of  this  Code.    From  L.  1873,  c.  522,  §§  1,  2. 
§  2767.     Decree  to  be  recorded;  effect  thereof. 

A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last  section  may  be  recorded 
in  the  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of  each  county  in 
which  the  real  property  is  situated,  as  prescribed  by  law  for  recording  a  deed,  and, 
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from  the  time  when  such  copy  is  so  recorded,  the  depree,  or  the  record  thereof,  is 
conclusive  evidence  of  the  facts  so  declared  to  be  established  thereby  against  all 
parties  to  such  proceeding. 

Former  §  2657  of  this  Code.    From  L.  1873,  c.  552,  §?1,  2;  L.  1874,  c.  127. 

§  455.  The  applicant — The  petition. — "Heirs,  ...  or  any  person  de- 
riving title  from  or  through  such  heirs  ..."  may  initiate  the  proceeding. 
The  provisions  as  to  petition  and  citation  being  general,  it  is  clear  the 
general  sections  governing  both  apply.  Hence,  when  the  petition  sets  forth, 
pursuant  to  §  2765,  "the  facts  upon  which  the  jurisdiction  of  the  court 
depends"  it  may  aver  under  §  2521,  that  there  are  persons  of  a  class,  or 
unknown  persons,  or  persons  of  a  class  whose  names  are  unknown,  and, 
thereupon,  if  they  be  duly  cited  the  decree  should  be  conclusive  upon  them. 

The  precedent  for  a  petition,  previously  given,  has  been  modified  as 
follows: 


Petition      under 
§  2766,  C.  C.  P. 


Note.  The  jurisdic- 
of  a  Surrogate  is  a 
county  jurisdiction. 
It  is  assumed  the  pro- 
ceeding is  brought  on 
before,  a  ,  Surrogate 
in  whose  county  the 
realty,  or  a  part  there- 
of is  situated. 


Surrogate's  Court, 

County  of 
In  the  Matter  of  the  Probate 

of  Heirship  to  real  property 

within  the  State  which  be- 
longed to  late 

of  Deceased. 

To  the  Surrogate's  Court  of  the  County  of 

The  petition  of  of  respectfully  shows  to 

this  court  as  follows: 

I.  That  your  petitioner  resides  in  and  is 

years  of  age  and  is  one  of  the  heirs-at-law  (or  if  petitioner  is  a 
person  deriving  title  from  or  through  an  heir,  state  the  fact) 
of  late  of  deceased. 

II.  That  said  departed  this  life  on  the  day  of 

19    seized  in  fee  of  real  property  within  this  state 
situated  in  and  described  as  follows  (here  insert  descrip- 

tion as  in  a  deed).   JVpte., 

III.  And  your  petitioner  furj;her  shows  on  information  and 
belief  that  said  deceased,  left  no  will  devising  said  real 
property  to  specific  persons,  and  no  Surrogate's  Court  haa  ac- 
quired jurisdiction  of  his  estate;  and  that  the  above  described 
real  property '  (or  some  part  thereof)  is  situated  within  this 
county  {if  jurisdiction  of  the  estate  has  already  been  acquir^efi  by, 
any  Surrogate's  Court,  to  which  court  in  that  event  the  application 
must  be  made,  say  instead,  e.g.:tha.t  on  the  day  of 
proceedin'gs  were  commenced  in  this  court  on  petition  of ' 

for  letters  of  administration  of  the  goods,  chattels  and  credits 
of  said  deceased,   and   citation   duly   issued   thereon 

whereby  this  court  has  acquired  jurisdiptipn  of  the  estate  of 
said  decedent).  ,  . 

IV.  And  your  petitioner  further  shows  that  he  is  interested 
in  the  said  real  property  of  the  decedent  being  e^tjitled,  aa  your . 
petitioner  is  informed  and  verily  believes;  to  a  ^^  share  thereof 
under  the  statute  of  descent  being  the  (state  relationship  of 
decedent)  of  the  said  deceased. 

V.  And  your  petitioner  further  shows,  upon  information  and 
belief,  that  all  the  other  heirs  of  the  decedent  entitled  to  share 
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in  his  said  real  property  bo  far  as  they  are  known  or  can  be  as- 
certained by  your  petitioner  are  as  follows: 


,     Name 

Age 

Residence 

Relationship 

N6te.  Refer  to  §  2521,  that  the  averments  as  to  infants,  or 
incompetents,  or  persons  of  a  class,  or  unknown  may  correspond 
to  its  requirements. 

Wherefore,  your  petitioner  prays  for  a  decree  of  this  court 
establishiiig  your  petitioner's  right  of  inheritaiice  in  the  property 
above  described,  as  well  as  the  respective  rights  of  the  other 
heirs  aforesaid,  and  that  a  citation  issue  directed  to  all  the  heirs 
of  the  decedent  to  attend  the  probate  of  that  right. 

(Date.)  (Signature.) 

(Verification.) 

§  456.  The  proceeding  no  longer  nugatory. — Formerly,  under  old 
§  2656,  if  any  issue  were  raised,  either  as  to  "heirship  of  a  party"  or  as  to 
"the  share  to  which  a  party  is  entitled"  the  proceeding  had  to  be  dismissed. 
But  now,' under  §  2766,  the  Surrogate's  Court  "must  hear  the  allegations 
and  proofs  of  the  parties,  and  determine  all  the  issues  raised."  It  amounts 
to  an  adjudication  in  partition.  It  settles  the  title  as  between  the  parties. 
But  by  the  words  "the  Surrogate's  Court  must  hear  .  .  .  and  determine," 
instead  of  "the  Surrogate  must"  we  have  the  right  to  assume  that  §  2537 
applies  which  gives  the  right,  if  seasonably  demanded,  to  a  jury  trial  of 
any  issue  or  fact  "as  to  which  any  party  has  a  right  of  trial  by  jiury  in  any 
court." 

With  this  provision  available  the  proceeding  becomes  conclusive  in  a 
sense  and  to  a  degree  never  before  possible.-  For  the  decree  after  issue 
joined  and  determined,  perhaps  after  a  jury  trial,  must  be  given  in  other 
courts  conclusiveness  as  against  the  "presumptive  evidence,"  effect  tuider 
former  §2657. 

By  repealing  the  section,  §  2658,  which  made  even  the  old  decr^ie  subject 
to  vacation  or  modification  at  any  time  within  ten  years,  and  leaving  the 
decree,  like  ainy  other,  merely  appealable,  or  subject  to  attack  for  fraud, 
etc.,  the  new  decree  may  have  value  as  a  muniment  of  title.  ' 

The  following  precedent  for  a  decree  may  be  used : 


Present: 


Decree       under 
j  2766,  C.  C.  P.  Title. 


Hon. 


Surrogate's  Court 
Caption. 


Surrogate. 


of 


On  reading  and  filing  the  petition  of 
one  of  the  heirs-at-law  Of  late  of  deceased, 

duly  verified  and  presented  pursuant  to  §'2765,  C.  C.  P.,  pray- 


456  PROBATE   OF   HEIRSHIP  503 

ing  for  a  decree  establishing  the  right  of  inheritance  of  the' 
heirs  oif  said  decedent  in  the  real  property  within  the  state  of 
which  he  died  seized  in  fee,  and  described  in  said  petition, 
together  with  due  proof  of  the  service  of  the  citation  issued 
thereon  upon  all  the  heirs  of  the  deciedent  to  whom  it  was 
directed  and' {here  note  the  appearances  upon  the  hearing),  and 
there  being  no  contest  respecting  the  heirship  of  any  party  or 
the  share  to  which  any  party  is  entitled  as  an  heir  of  the  de- 
cedent; (rr  and  X.  Y.  a  of  the  said  deced- 
ent intestate  having  filed  a  duly  verified  answer,  and  thf  issues 
having  been  duly  brought  on  to  be  heard  and  determined. 
(Recite  jury  trial  if  any.) 

And  the  Surrogate  having  heard  the  allegations  and  prbbfs 
of  the  parties;  and  the  petitioner  having  established  the  fact 
of  the  decedent's  death,  the  place  of  his  residence  at  the  time 
of  his  death,  his  intestacy  (Here  specify  whether  he  left  no  will, 
or  merely  left  none  devising  the  realty  in  question).  Also  the 
name,  age,  residence  and  relationship  to  the  decedent  of  the 
heirs  entitled  to  inherit  the  property  in  question;  and  the 
interest  or  share  therein'of  the  said  several  heirs. 

And  due  deUberation  having  been  had.  Now,  on  motion  of 
A.  B.,  attorney  for  the  petitioner. 

It  is  Ordered,  Adjudged  and  Decreed: 

That  the  right  of  inheritance  in  the  below  described  property 
is  established  to  the  satisfaction  of  the  Surrogate  in  accordance 
with  the  following  facts: 

(Recitals- under  §  2766)  That 

(a)  The  decedent  departed  this  life  on  the  day  of 

19 

(h)  The  place  of  his  residence  at  the  time  of  his  death  was 

(c)  The  said  left  no  will  (or  will  devising  his 
said  real  property  to  specific  persons).  "  ,      'i 

(d)  The  number  of  heirs  entitled  to  inherit  the  property  in 
question  as  (four). 

(e)  The  name,  age,  residence  and  relationshijj  to  the  decedent 
of  each  as  follows: 


Name 


Age 


Residence 


Relationship 


(f)  The  interest  or  share  of  each  in  the  property,  as  follows: 

(g)  That  the  said  late  of  deceased, 
died  seized  in  fee  of  the  following  real  property  situated  in  the 
State  of  New  York  and  bounded  and  described  as  follows;  (here 
give  description). 

And  it  is  further  Ordered,  Adjudged  and  Decreed,  that  the 
right  of  inheritance  of  and  the  heirs  of  said 

deceased,  has  been  established  to  the  satisfaction  of 
the  Surrogate  in  accordance  with  the  facts  above  recited  and 
that  said  heirs  above  named  are  severally  entitled  to  the  follow- 
ing interests  or  shares  in  such  property,  to  wit: 
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That  C.  D.,  E.  F.,  G.  H.,  and  I.  K.,  th^  children  of  said  de- 
cedent, are  entitled  severally  to  one  undivided  fourth  part  or 
share  of  such  real  property.' 

//  X.  Y.  contested,  add.  e.  g.,  That  X-  Y.,  the  contestant 
claiming  to  be  an  adopted  child,  was  never  duly  adopted  by 
the  decedent  and  is  not  entitled  to  any  share  of  such  real 
property. 

(Signature.) 
Surrogate. 

§  457.  Cognate  remedy. — In  the  few  cases,  under  the  former  sections, 
the  inconclusiveness  of  the  proceeding  had  been  completely  demonstrated. 
But  the  usefulness  of  the  idea  underlying  it  was  manifest.  Hence,  the 
revisers  not  only  accomplished  the  result  we  have  just  detailed;  but  trans- 
posed it  in  theory,  as  an  incidental  remedy,  into  proceedings  for  the  dis- 
position of  a  decedent's  realty  by  decree,  to  be  executed  by  an  executor 
or  administrator,  discussed  elsewhere  at  length. 

We  refer  merely  to  §  2711,  second  half)  which  should  be  a  separate  sec- 
tion.   It  reads: 

Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease  or  sell  the  real 
property  of  the  deceased  or  of  the  estate,  the  parties  interested  may  prove  upon 
any  such  judicial  settlement '  who  are  the  real  and  true  owners  of  any  property 
devised  by  said  will,  or  who  are  the  only  heirs  at  law  of  said  deceased,  and  entitled  to 
siicceed  to  his  real  estate;  and  thereupon  such  decree  of  judicial  settlement  may 
establish  the  rights  and  interests  of  the  said  parties,  and  direct  a  conveyance  to  them 
by  such  executor  or  administrator  according  to  their  respective  rights,  in  con&ma- 
tion  of  their  title  thereto. 

This  remedy  resulting  in  a  record  title,  or  confirmation  at  least,  seems 
a  far  more  effectual  one  than  mere  probate  of  heirship. 

Section  2550  gives  to  the  decree  the  general  conclusiveness  of  all  Surro- 
gates' decrees. 

1  Any  judicial  settlement  of  the.  accounts  of  a  representative.   See  §  2705. 


CHAPTER  VII 

PBOVING,  OB  ESTABLISHING,  WILL  OUTSIDE  THE  SUBBOGATE'S  COUBT 

§  458.  How  a  wiU  may  be  proved  outside  the  Surrogate's  Court. — Wills 
may  be  divided  into  three  classes  as  regards  the  Surrogate's  jurisdiction 
to  grant  letters  testamentary  under  them. 
In  the  first  class  are  the  wills  which  may  be  proved  in  a  Surrogate's  Coiul;. 
Such  wills,  it  is  prescribed  by  §§  23-25  of  Dec.  Est.  Law,  include: 
(a)  A  will  of  real  or  personal  property  executed  as  prescribed  by  the  laws 
of  the  State. 

(6)  A  will  of  personal  property  executed  without  the  State  but  within 
the  United  States,  the  Dominion  of  Canada,  or  the  Kingdom  of  Great 
Britain  and  Ireland,  as  prescribed  by  the  laws  of  the  State  or  the  country 
where  it  is  or  was  executed. 

(c)  Or  a  will  of  personal  property  executed  by  a  person  not  a  resident 
of  this  State  according  to  the  laws  of  his  residence. 

There  is  a  fourth  kind,  namely,  wills  of  United  States  citizens  dying 
while  domiciled  or  resident,  in  the  Kingdom  of  Great  Britain  and  Ireland 
or  any  of  its  dependencies.  Chapter  731,  Laws  1894,  now  §  2608  of  the 
Code,  provides  that  if  such  will  has  been  probated  at  the  place  of  domicile 
and  affects  property  in  this  State,  it  may  be  admitted  to  probate  in  a  Surro- 
gate's Court  here  on  notice  merely  to  the  beneficiaries  named  in  the  will, 
(Quoted  ante.)    Letters  issue  thereupon. 

In  the  second  class  are  wills  specified  in  §  2613  as  lost  or  destroyed  upon 
their  having  been  estabUshed  as  provided  by  §  1865;  and  wills  which  would 
be  provable  here  except  for  the  circumstance  that  the  original  will  is  in 
another  State  or  country  and  cannot  be  produced  here  for  the  purpose. 

And  in  the  third  class  are  wills  of  personal  property  made  by  a  person  a 
nonresident  at  the  time  of  executing  it,  or  a  nonresident  .at  his  death,  the 
will  being  duly  executed  according  to  the  laws  of  the  State  or  country 
where  it  was  executed,  or  of  the  State  or  country  where  the  testator  re- 
sided at  the  time  of  his  death  but  not  coming  within  the  permissive  provi- 
sions of  the  Decedent  Estate  Law,  supra,  and  consequently  not  provable 
before  a  Surrogate. 

\  The  foregoing  proposition  must  be  clearly  understood  to  be  limited  to  a 
satement  of  the  Surrogate's  right  to  issue  letters  testamentary.  The 
jijisdictioh  in  this  regard  is  exclusively  confined  to  the  Surrogate's  Court; 
bii.  it  will  be  noted  that  as  to  the  three  classes  of  wills  above  described  a 
furW  differentiation  can  be  made.  As  to  the  first  the  Surrogate  has 
exclijive  jurisdiction  to  admit  the  same  to  probate.  As  to  the  second 
(lostV  fraudulently  destroyed  wills)  the  Surrogate  has  power  to  admit 
§  458\  505 
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the  same  to  probate  under  §  2613,  in  a  case  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  Supreme  Court  as  prescribed  in  §  1865. 
Thus  the  Supreme  Court  and  the  Surrogate's  Court  both  have  jurisdiction, 
the  one  of  the  proceeding  for  probate,  the  other  of  the  action  to  establish, 
but  in  this  case  the  jurisdiction  of  the  Supreme  Coxu"t  is  limited  to  entering 
the  judgment  establishing  the  will,  while  the  issuing  of  letters  thereupon 
remains  with  the  Surrogate.    See  §  1864.   / 

As  to  the  third  class,  and  nonproducible  wills,  in  the  second,  the  juris- 
diction is  exclusively  committed  to  the  Supreme  Court  with  the  same 
Umitation,  to  wit:  that  its  power  ceases  with  the  entry  of  judginent,  the 
letters  testamentary  issuing  under  §  1864  by  the  Surrogate  6nly. 

§  459.  Effect  given  to  certain  foreign  wills. — The  following  sections 
cover  two  cases  where  probated  effectiveness  is  given  to  certain  wills. 
They  explain  themselves. 

The  first,  formerly  §  2703  of  the  Cpde,  now  §  44  of  Dec.  Est.  Law,  is  as 
follows: 

Recording  witl  proved  in  other  States. 

Procedure:  Where  real  property  situated  within  this  State,  or  ah  interest  therein, 
is  devised  or  made  subject  to  a  power  of  disposition  by  a  will  duly  executed  in  con- 
,  formjty  ■niith  the  laws  of  this  State,  of  a  person  >v;ho  was:at  the  time  of  his,  or  her 
death,  a  resident  elsewhere  within  the  United  States,  or  in  a,  foreign  country,  and 
such  will  has  been  admitted  to  probate  within  the  State  or  territory,  or. foreign 
country,  where  the  decedent  so  resided,  and  is  filed  or  recorded  in  the  proper  office  as 
prescribed  by  the  laws  of  that  state  or  territory  or  foreign  country,  a  copy  of  such 
will  or  of  the  record -thereof  and  of  the  proofs  or  of  the  records  thereof,  or  if  the 
proofs  are  not  on  file  or  recorded  in  such  office,  of  any  statement,  on  file  or  recorded 
in  such  office,  of  the  substance  of  the  proofs,  authenticated  as  prescribed  in  section 
45  of  the  Decedent.  Estate  Law,  or  if  no  proofs  and  no  statement  of  the  substance 
of  the  proofs  be  on  file  or  recorded  iii  such  office,  a.  copy  of  such  will  or  of  the  record 
thereof,  authenticated  as  prescribed  in  said  section  45,  accompanied  by  a  certifi- 
cate that  no  proofs  or  statement  of  the  substance  of  proof. of  such  will,  are  or  is  on 
file  or  recorded  in  such  office,  made  and  lilcewise  authenticated  as  prescribed  in 
;  1 1  sai4  section  45.,  may  be  recorded  in  the  office  of  the  surrogate  of  any  county  in  this 
State  where  such  real  property  is  situated. 

Effect:  And  such  record  in  the  oisice  of  such  surrogate  or  an  exemplified  copy 
thereof  shall  be  presumptive  evidence  of  such  will  and  of  the  execution  thereof,  in 
any  action,  or  special  proceeding  relating  to  such  real  property. 

The  other,  a  long  heeded,  and  very  reasonable  provision  is: 

.  §J.836a.  [Added,  1911.]  .Actions  by  or  against  foreign  executors  or  administraWs. 
AfO.  executor  or  administrator  duly  appointed  in  any  other  state,  territory  or 
district  of  the  United  States,  or  in  any  foreign  country  may  sue  or  be  sued  inany 
court  in  this  state  in  his  capacity  of  executor  or  administrator  in  like  manne  and 
under  like  restrictions  as  a  nonresident  may  sue  or  be  sued,  if,  within  twent'days 
afteri  any  such  executor  or  administra;tor  shall  commence,  or  appear  in,  anyaction 
or  proceeding  in  any  court  in  this  state  or  within  twenty  days  after  he  sha- Jje  re- 
quire4  or  directed  by  summons  or.  otherwise  to  appear  thprein,,  ther^  shall  I  filed  in 
the  office  of  the  clerk  of  the  court,  in  which  suchj  action  or  proceeding  shall  b  brought 
or  be  pending,  a  cOpy  of  the  letters  testamentary  or  letters  of  adniinistra'pri  issued 
to  such  executor  or  administrator  duly  authenticated  as  prescribed  by  pctibfi  2704 
of  the  code  of  civil  procedure;'  in  default  whereof  all  proceedings  in  sv^  action  or 
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proceeding  may  be  stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 
Added  by  L.  1911,  o.  631  (in  effect  July  8,  1911). 

The  provisions  of  former  §  2704  of  the  Code  are  now  §  45,  Dec.  Est. 
Law. 

§  460.  Establishing  a  will  by  action. — The  jurisdiction  of  the  Supreme 
Court  over  a  civil  action  to  establish  a  will  is  defined  by  §  1861  of  the  Code. 
This  section  is  as  follows: 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be  maintained  by  any 
person  interested  in  the  establishment  thereof,  in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been  executed,  in 
such  a  manner  and  under  such  circumstances,  that  it  might,  under  the  laws  of  the 
state,  be  admitted  to  probate  in  a  surrogate's  court;  but  the  original  will  is  in  an- 
other state  or  country,  under  such  circumstances  that  it  cannot  be  obtained  for  that 
purpose;  or  has  been  lost  or  destroyed,  by  accident  or  design,  before  it  was  duly 
proved  and  recorded  within  the  state.  , 

2.  Where  a  will  of  personal  property,  made  by  a  person,  who  resided  without 
the  state,  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his  death,  has  been 
duly  executed,  according  to  the  laws  of  the  state  or  country  in  which  it  was  executed, 
or  in  which  the  testator  resided  at  the  time  of  his  death,  and  the  case  is  not  one, 
where  the  will  can  be  admitted  to  probate  in  a  surrogate's  court,  under  the  laws  of 
the  state. 

§  461.  Subdivision  1. — Subdivision  1,  it  will  be  noted,  requires  for  its 
full  understanding,  reference  to  §§  23-25,  Dec.  Est.  Law,  the  provisions 
of  which  have  been  recited  above.  If  it  appears  that  the  will  is  one  coming 
within  their  purview,  and  it  appears  in  addition  that  the  original  will  is 
in  another  state  or  coimtry,  and  that  it  cannot  be  obtained  for  the  purpose 
^of  probate  here,  or  that  the  original  will  has  been  lost  or  destroyed  by 
accident  or  design,  a  clear  case  would  then  be  made  for  an  action  under 
subd.  1. 

The  wills,  therefore,  which  could  be  estabUshed  under  this  subdivision 
come  under  two  .classes:  first,  wills  remaining  in  another  jurisdiction  so 
that  they  cannot  be  brought  here  for  probate.  Second,  lost  or  destroyed 
wills. 

The  casecovered  by  Laws,  1894,  chap.  731,  would  be  an  exception  to  the 
first  class.  In  that  case,  though  the  will  cannot  be  brought  here,  a  copy, 
with  consular  certificate,  together  with  the  proofs  similarly  certified  can 
be  probated,  and  letters  issued  thereunder  without  resort  to  an  action  in  the 
Supreme  Covirt. 

..  In  Matter  of  Law,  80  App.Div.  73,  Hatch,  Surr.,  points  out  the  difference 
,  between  i  the  probating  of  a  resident's  will  and  its  establishment  by  action. 
Comparing  §§  1861  and  2620  it  is  clear  that  when  the  will  cannot  be  pro- 
duced before  the  Surrogate,  but  was  executed  in  this  State  by  a  resident 
before  New  York  witnesses,  and  is  shown  to  be  in  existence  the  Surrogate 
is  powerless  to  probate  it.  Ibid.,  citing  Matter  of  Cameron,  47  App.  Div. 
120,,  aff'd  166  N.  Y.  610. 

§  462.  Wills  retained  in  another  jurisdiction. — The  case  of  Younger  v. 
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Duffie,  28  Hun,  242,  aff'd  94  N.  Y.  535,  illustrates  a  case  under  subd.  1. 
The  action  was  brought  under  this  section,  and  the  complaint  averred  that 
the  testator,  a  United  States  consul  in  Spain,  temporarily  residing  at 
Cadiz,  but  being  an  inhabitant  of  and  domiciled  in  the  county  of  Rich- 
mond and  State  of  New  York,  died  on  the  8th  day  of  November,  1880,  in 
Cadiz,  being  possessed  at  the  time  of  his  death  of  personal  property  in  the 
State  of  New  York-  The  plaintiff  was  a  legatee  imder  the  will,  which  it 
was  alleged  had  been  executed  in  the  city  of  Cadiz,  signed,  published,  de- 
clared and  executed  before  a  notary  and  three  witnesses,  and  containing 
similar  allegations  respectirig  the  subsequent  execution  of  a  codicil  to  the 
will,  a  copy  of  which  will  and  codicil  were  annexed  to  the  complaint.  The 
complaint  further  alleged  that  the  original  will  and  codicil  were  in  the 
Spanish  language,  were  duly  executed  in  conformity-  with  the  Spanish  Law, 
and  were  actilally  on  file  among  the  archives  of  the  notarial  ofl5ce  of  the 
city  of  Cadiz,  from  which  they  could  not  be  removed  for  the  purpose  of 
being  admitted  to  probate  under  the  laws  of  the  State  of  New  York,  or 
for  any  other  purpose  whatsoever,  by  reason  of  the  laws  of  .Spain.  This 
complaint  was  demurred  to  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  which  demurrer  was  overruled 
at  a  special  term,  and  the  action  of  the  special  term  affirmed,  at  the  General 
Term  and  in  the  Court  of  Appeals. 

The  General  Term  held  that  the  allegations  of  the  complaint  were  broad 
enough  tO  admit  proof  at  the  trial  of  all  the  surrounding  circumstances 
required  by  our  statutes,  and  that  the  will  was  one  which  could  be  ad- 
mitted to  probate  in  the  Surrogate's  Court  if  the  circumstance  that  it 
could  not  be  obtained  for  that  purpose  did  not  exist.  And  Davis,  P.  J., 
adds  in  his  opinion  (28  Hun,  245):  "That  where  such  circumstance  does 
exist,  the  Code  expressly  provides  that  the  action  may  be  maintained  for 
the  purpose  of  establishing  the  will,"  citing  Russell  v.  Hartt,  13  N.  Y. 
Weekly  Digest,  309;  January  6,  1882;  Caulfield  v.  Sullivan,  85  N.  Y.  153. 
In  the  Court  of  Appeals,  Judge  Earl  (94  N.  Y.  at  page  540)  also  held  that 
the  will  alleged  was  one  provable  in  the  Surrogate's  Court  of  Richmond 
County,  but  for  the  fact  that  it  could  not  be  procured  for  that  purpose  and 
hence  was  a  case  under  §  1861.  It  will  be  noted  that  the  unquestionable 
jurisdiction  of  a  Surrogate  to  grant  probate  of  a  will  not  actually  produced 
before  him  except  in  the  form  of  an  exemplified  copy  thereof,  provided 
that  it  is  executed  as  prescribed  in  §§  23-25,  Dec.  Est.  Law,  is  not  inter- 
fered with  by  this  section.  Matter  of  De  Laplaine,  45  Hun,  225;  Russell  v. 
Hartt,  87  Nj  Y.  19  (see  opinion  of  Judge  Finch);  Caulfield  v.  SuUivan,  85 
N.  Y.  153.  But  this  section  does  not  authorize  the  bringing  of  an  action 
to  prove  and  estabUsh  the  will  of  a  resident  of  another  State  which  has 
been  duly  probated 'therein.  This  section  is  a  reenactment  of  §§  63,  64, 
67  and  68  of  title  1,'chap.  6,  part  2;  of  the  Revised  Statutes  by  which  it 
appears  that  the  term  "estabUshing  a  will"  means  the  same  as  proving  a 
will,  and  such  is  the  obvious  meaning^of  the  term  as  used  in  the  section  of 
the  Code  referred  to,  which  has  no  relation  to  wills  which  have  been  duly 
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proved.  Article -7,  of  title  3,  of  chap.  18  of  the  Code  of  Civil  Procedure 
provides  a  complete  scheme  for  establishing  and  giving  effect  within  this 
State  to  wills  duly  probated  in  other  States.  Clark  v.  Poor,  73  Hun,  143, 
144. 

§  463.  Lost  or  destroyed  will. — Subdivision  1  provides  that  the  action 
may  be  brought  to  establish  a  will,  which  could  have  been  admitted  to 
probate  in  a  Surrogate's  Court,  where  it  "has  been  lost  or  destroyed  by 
accident  or  design  before  it  was  duly  proved  and  recorded  within  the  State." 
In  connection  with  this,  §  1865  provides  as  follows: 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a  lost  or  destroyed 
will,  as  prescribed  in  this  article,  unless 

The  will  was  ia  existence,  at  the  time  of  the  testator's  death : 

Or  was  fraudulently  destroyed  in  his  lifetime : 

And  its  provisions  are  clearly  and  distinctly  proved  by  at  least  two  credible 
witnesses: 

A  correct  copy  or  draft  being  equivalent  to  one  witness. 

It  must  be  at  the  outset  noted,  that  the  provisions  of  this  section  which 
embody  the  former  provisions  of  the  Revised  Statutes  (2  R.  S.  67,  §  676) 
do  not  affect  the  rule  of  evidence  formerly  obtaining  and  still  obtaining  in 
actions  in  which  it  might  become  necessary  to  prove  a  lost  will  or  lost  deed. 
The  rule  in  such  actions  remains  the  same,  namely,  that  such  a  lost  will  can 
be  proved  by  a  single  credible  witness.  See  Jackson  v.  La  Grange,  19  Johns. 
386;  Dan  v.  Brown,  4  Gowen,  483;  Jackson  v.  Betts,  6  Cowen,  377. 

The  additional  requirement  as  to  proof  has  been  held  to  be  limited  to  the 
direct  proceeding  or  action  contemplated  by  §§  1865  and  2613,  and  the 
intent  of  the  Legislature  has  been  said  to  be  only  to  provide  a  rule  of  evi- 
dence applicable  to  the  proceedings  thereby  authorized  to  prove  and  es- 
tablish a  lost  or  destroyed  will;  and  the  rules  of  evidence  in  relation  to 
proving  the  execution  and  contents  of  lost  instruments,  upon  trials  at 
law  or  in  equity,  remain  unaffected;  and  parties  acquiring  rights  under  a 
lost  or  destroyed  will,  may  estabUsh  those  rights  by  the  same  kind  of 
evidence  as  was  allowed  prior  to  the  enactment  providing  for  the  probate 
of  such  wills.  See  Harris  v.  Harris,^  N.  Y.  433,  439,  approved  m  Matter 
of  Kennedy i  167  N.  Y.  163,  172.    (See  §  465,  below.) 

The  importance  of  this  distinction  will  be  seen  from  the  fact  that  it  has 
been  held  that  if  parties  bring  a  suit  in  which  they  seek  to  establish  a  will 
lost  or  destroyed,  and  are  dismissed,  they  are  not  concluded  by  the  dis- 
missal of  this  suit  from  setting  up  and  establishing  their  title,  in  another 
action  involving  their  rights,  by  sufficient  conmion-law  evidence  of  the 
existence  or  fraudulent  destruction  of  the  will.  See  Harris  v.  Harris,  supra. 
An  action  had  been  brought  for  the  purpose  of  having  a  will  proved  as  a 
lost  and  destroyed  will;  this  action  was  duly  tried  and  judgment  e^te^ed 
therein  dismissing  the  complaint.  An  action  was  subsequently  brought 
for  the  partition  of  the  real  property  which  the  plaintiff  in,  the  former 
action  had  claimed  an  interest  in,  by  virtue  of  the  alleged  lost,  will;  this 
interest  was  alleged  in  the  answer  in  the  partition  suit.    And  the  provisions 
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or  contents  of  the  will  and  the  factum  of  the  will  were  proved  distinctly 
and  clearly  by  one  credible  witness.  The  Court  of  Appeals  held  that  the 
defendants  were  not  concluded  by  the  former  decree  from  setting  up  this 
right  and  that  the  evidence  was  sufficient  to  prove  as  well  the  existence- 
as  the  destruction  and  contents  of  the  alleged  will.  See  opinion  of  Wright, 
J.,  in  Harris  v.  Harris,  at  pages  437  et  seq. 

§  464.  Procedure  in  the  action. — The  complaint  in  an  action  under 
§  1865  should  contain  distinct  averments  of  all  the  necessary  facts  warrant- 
ing the  plaintiff  in  invoking  the  jurisdiction  of  the  court.  (See  below.) 
It  has  been  distinctly  held  that  if  the  plaintiff  is  without  knowledge  suffi- 
cient to  enable  him  to  frame  his  complaint  he  is  entitled  to  an  order  for  the 
examination  of  the  defendant  to  take  his  deposition  for  the  purpose  of 
enabling  him  to  frame  his  complaint.  Blatchford  v.  Paine;  24  App.  Div. 
140,  143. 

§  465.  Nature  of  proof  required. — Section  1865,  it  has  been  held,  should 
be  liberally  construed.  See  Early  v.  Early,  5  Redf.  376,  380,  following 
Hook  V.  Pratt,  8  Hun,  102,  109;  Will  of  De  Groot,  9  N.  Y.  Supp.  471,  473. 
Judge  Beekman  stated  this  rule  (Kahn  v.  Hoes,  14  Misc.  63)  with  its 
proper  limitations,  as  follows: 

"While  the  statutory  provisions  under  which  such  an  action  is  main- 
tainable are  remedial  in  their  nature  and  benignant  in  their  purpose,  and 
should,  therefore,  be  liberally  construed  and  applied,  still  it  is  not  to  be 
forgotten  that  the  law  has  in  this  State  always  exacted  great  particularity 
of  proof  in  respect  to  testamentary  acts  and  the  observance  of  formalities 
intended  to  make  the  proof  as  nearly  as  may  be  a  demonstration  that , 
the  testator  was  capable  and  fully  conscious  of  the  nature  of  his  act.  This 
extreme  caution  obviously  arises  from  the  essential  privacy  of  the  act  it- 
self, whicK"  does  not  become  the  subject  of  proof  until  the  mouth  of  the  chief 
actor  is  closed  by  death,  and  the  consequent  ease  and  safety  with  which 
fraudulent  wills  might  be  concocted  and  maintained.  As  little  as  possible 
is  left  to  the  uncertainty  of  recollection  or  the  operation  of  fraudulent 
design  in  the  requirements  that  the  will  should  be  in  writing,  subscribed 
and  published  by  the  testator  and  authenticated  by  two  witnesses,  selected 
by  him  and  subscribing  their  names  in  his  presence  in  attestation  of  due 
execution.  It  will  be  seen  that  the  chief  value  of  these  precautionary  re- 
quirements rests  upon  the  production  of  the  document  itself  when  rights 
are  asserted  imder  it,  and  that  its  absence  opens  the  door  to  the  uncer- 
tainties and- fraudulent  designs  against  which  the  statute  was  intended  to 
provide.  Experience,  however,  has  demonstrated  the  necessity  of  provid- 
ing for  the  cases  where  wills  which  had  been  duly  executed  were  lost  or 
fraudulently  destroyed,  and  could  not,  therefore,  be  produced  for  probate, 
and  In  order  that  the  rigqr  of  the  statute  should  not  defeat  a  duly  executed 
testamentary  act,  or  in  its  operation  to  prevent  one  kind  of  fraud  work 
another,  provision  has  been  made  for  the  estabUshment  of  wills  where, 
through  loss  or  destruction  by  accident  or  design,  the  paper  cannot  be 
produced.   But  in  so  doing  the  Legislature  has  also  sought  in  some  measure 
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to  provide  against  the  dangerous  consequences  imminent  upon  this  relaxa- 
tion of  the  rule  by  prescribing  a  special  quality  of  proof  in  such  cases." 
After  quoting  §  1865  of  the  Code  of  Civil  Procedure  he  continues  as  follows : 

"The  burden  of  proof  rests  upon  the  plaintiff,  and  reason  as  well  as  the 
policy  of  the  law  demands  that  the  proof  should  be  clear  and  convincing 
not  only  in  respect  to  the  provisions  of  the  will,  but  as  well  that  it  was  in 
existence  at  the  time  of  the  testator's  death.  The  plaintiff  is  confronted 
at  the  outset  by  the  presumption  of  revocation  in  which  the  law  indulges 
where  a  will  shown  to  have  been  made  cannot  be  found  after  decease,  a 
presumption  which  he  must  overcome  by  evidence  satisfactorily  account- 
ing for  the  absence  of  the  paper  upon  some  other  theory." 

"Scanty,  unconvincing  and  conflicting  evidence"  will  not  secure  judg- 
ment establishing  a  will  as  lost  or  destroyed.  Schvitheis  v.  SchuUh&is,  14 
N.  Y.  Supp.  324. 

A  will  not  in  esse  is  presumed  to  have  been  destroyed  animo  revocandi. 
The  burden  of  overcoming  the  presumption  is  on  plaintiff.  Matter  of 
Ascheim,  75  Misc.  434. 

This  action  contemplates  only  cases  where  whole  will  is  missing.  It 
does  not  apply  to  a  case  where  will  turns  up  with  a  page  or  a  clause  cut 
out  and  lost.    Matter  of  Harden,  88  Misc.  420. 

§  466.  Two  witnesses  necessary  only  as  to  contents,  not  factum. — The 
provision  of  §  1865  as  to  proof  by  two  credible  witnesses  is  distinctly 
limited  thereby  to  the  provisions  of  the  will.  The  other  necessary  facts 
can  be  proved  by  any  competent  evidence. 

By  "provisions  of  the  will"  is  meant  those  which  affect  the  disposition 
of  property.    Early  v.  Early,  supra. 

But  as  to  these  the  statute  has  been  strictly  construed  to  mean,  that 
each  of  the  witnesses  must  be  able  to  testify  to  all  of  the  disposing  parts 
of  the  will;  it  will  not  suffice  to  prove  one  provision  by  two  or  more  wit- 
nesses and  another  provision  in  the  same  way  by  others,  nor  can  the  proven 
declaration  of  its  contents  by  the  testator  be  regarded  as  of  any  weight. 
Matter  of  Ruser,  6  Dem.  31,  33,  citing  Collyer  v.  CoUyer,  4  Dem.  53.  And 
consequently  the  evidence  of  a  witness  who  is  shown  not  to  have  read  the 
entire  will  or  otherwise  to  have  known  all  its  provisions  is  of  no  appreciable 
value.    Ibid.    See  headnote  and  opiaion  at  page  34. 

The  Ruser  case  was  pecuHar  in  that  counselon  both  sides  sought  to  cure 
the  uncertainty  in  the  testimony  as  to  the  contents  of  the  will  by  stipulat- 
ing its  provisions:',,  this  stipulation  was  very  properly  disregarded  by  the 
CQurt. 

The  words,  "two  credible  witnesses,"  have  apparently  been  construed, 
further,  to  mean  two  independent  witnesses,  each  testifying  to  the  main 
facts  and  to  all  of  such  facts.  Surrogate  Lapham  held  that  a  witness  who 
was  merely  a  supporting  witness  corroborating  another  witness  who  alone 
could  be  properly  called  an  independent  witness  in  regard  to  details  of  his 
testimony,  was  not  one  of  such  two  credible  witnesses  as  is  contemplated 
by  the  section.    Matter  of  Waldron,  19  Misc.  333,  337.    The  Surrogate 
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observes,  "  the  two  credible  witnesses  which  the  statute^requires  respecting 
the  contents  of  a  lost  will  need  not  necessarily  have  been  witnesses  also  to 
the  execution  of  the  will.  But  it  is  reasonable  to  read  the  statute  as  mean- 
ing that  they  must  both  be  able  to  speak  of  an  actual  will  from  personal 
knowledge  and  not  of  a  possible  will.  .  .^  .  If  two  reUable  persons  had  be- 
come possessed  of  the  contents  without  any  part  in  the  execution  of  the 
instrument,  they  might  equally  well  constitute  such  witnesses.  But  could 
they  be  such  witnesses  if  their  knowledge  of  the  contents  of  the  instnmient 
was  limited  to  what  they  supposed  or  beUeved  it  contained  only  because 
somebody  had  told  them  that  a  draft  they  had  seen  of  a  will,  had  been 
executed  thereafter  and  had  become  a  will?"  The  Surrogate  properly 
held  that  this  was  not  sufficient,  citing  McNally  v.  Brown,  5  Redf.  372; 
Collyer  v.  Collyer,  4  Dem.  53;  Sheridan  v.  Houghton,  6  Abb.  N.  C.  234. 
And  the  usual  rule  as  to  credibihty,  of  course,  will  obtain;  and  if  the  will 
depends  upon  the  plaintiff's  testimony  in  whose  favor  the  will  is  claimed 
to  have  been  made,  the  court  will  subject  his  testimony  to  a  most  critical 
examination.    Kahn  v.  Hoes,  14  Misc.  63,  67. 

This  same  tule,  of  course,  applies  where  the  existence  of  the  will  at  the 
testator's  death  depends  upon  the  same  kind  of  testimony.  Ibid.  The 
facts  as  to  the  execution,  the  existence  at  the  testator's  death,  or  the  fraudu- 
lent destruction,  must  all  be  clearly  established  to  the -satisfaction  of  the 
court  although  the  only  expressed  limitation  as  to  character  of  proof  is  in 
regard  to  the  disposing  provisions  of  the  will.  See  Kerry  v.  Dimon,  37 
N.  Y.  Supp.  92;  Kahn  v.  Hoes,  supra. 

In  Matter  of  Hughes,  61  Misc.  207,  it  was  held  a  will  was  not  "destroyed" 
when  although  testator  had  directed  its  being  torn  up,  the  tearing  of  his 
signature  had  not  been  done  in  his  presence,  and  the  will  was  actually  in 
testator's  custody  at  his  death  and  was  produced  for  probate. 

This  fact  of  existence  at  the  testator's  death  is  most  important,  for  the 
presumption  is  a  proper  one  and  will  usually  be  entertained  that  a  will  was 
destroyed  by  the  testator  animo  revocandi,  if  the  only  facts  shown  are 
that  the  decedent  made  a  will  which  was  last  seen  in  his  possession  or  under 
his  control,  and  which  after  his  death  cannot  be  found  upon  proper  search. 
See  Hard  v.  Ashley,  88  Hun,  103,  107,  citing  In  re  Florence,  2  Bradf.  281; 
Idley  v.  Bowen,  11  Wend.  227. 

See  Matter  of  Wear,  131  App.  Div.  875,  as  to  presumption  of  revocation 
and  differentiation  between  evidence  sufficient  to  prove  a  will  (destroyed) 
that  revoked  a  prior  will,  i.  e.,  fact  of  revocation,  and  that  requisite  to 
justify  probate  of  the  lost  will  as  valid. 

The  Court  of  Appeals  in  the  Collyer  Case,  110  N.  Y.  486,  stated  the  rule 
as  follows:  "There  is  no  direct  proof  that  Mrs.  Collyer  destroyed  her  will; 
but  the  proof  that  the  will  was  not  found  after  her  death  is  sufficient  proof 
that  she  destroyed  it  animo  revocandi.  When  a  will  previously  executed 
cannot  be  found  after  the  death  of  the  testator  there  is  a  strong  presump- 
tion that  it  was  revoked  by  destruction  by  the  testator,  and  this  presump- 
tion stands  in  place  of  positive  proof.    Betts  v.  Jackson,  6  Wend.  173; 
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Knapp  V.  Knapp,  10  N.  Y.  276;  Schultz  v.  SchuUz,  35  id.  653;  Hatch  v. 
Sigman,  1  Dem.  519.  He  who  seeks  to  establish  a  lost  or  destroyed  will 
assumes  the  burden  of  overcoming  this  presumption  by  adequate  proof. 
It  is  not  sufficient  for  him  to  show  that  persons  interested  to  establish  in- 
testacy had  an  opportunity  to  destroy  the  will.  He  must  go  further,  and 
show  .by  facts  and  circumstances  that  the  will  was  actually,  fraudulently 
destroyed.  In  Loxley  v.  Jackson,  3  Phill.  Rep.  126,  the  will  was  last  seen 
in  a  small  box  in  the  bedroom  of  the  deceased,  but  was  not  found  after 
her  death,  and  it  was  held  that  the  presumption  of  law  was  that  the  testa- 
trix destroyed  it  animo  revocandi;  that  the  law  did^not  presume  fraud, 
and  that  the  burden  of  proof  was  on  the  party  claiming  under  the  will. 
In  Knapp  v.  Knapp,  supra,  it  was  held  that  proof  that  a  will  executed^by  a 
deceased  person  was  said  by  him  a  month  previous  to  his  death  to  be  in 
his  possession  in  a  certain  desk  in  his  house,  and  that  he  was  then  very 
aged  and  feeble,  that  his  housekeeper  was  a  daughter  having  an  interest 
adverse  to  the  \\fill  and  that  the  same  could  not  be  found  on  proper  search 
three  days  after  his  death,  is  not  sufficient  evidence  of  its  existence  at  the 
testator's  death,  or  of  a  fraudulent  destruction  in  his  lifetime,  to  authorize 
parol  proof  bf  its  contents.  The  authorities  are  uniform,  and  no  further 
citations  are  needed." 

In  Hard  v.  Ashley,  supra,  being,  however,  an  action  for  partition.  Judge 
Ward  observes  (at  page  105),  "It  is  true  that  proof  of  a  lost  will  is  neces- 
sarily secondary,  and  the  law  accepts  the  best  evidence  that  the  nature 
of  the  case  admits  of  as  to  its  vaUd  execution  and  contents,  and  in  such  a 
case  as  this-the  defense  may  establish  the  will  by  a  single  credible  witness," 
citing  Harris  v.  Harris  et  al.,  26  N.  Y.  433,  yet  it  must  be  shown  that  the 
will  was  executed  with  all  the  formalities  required  by  the  statute,  and  that 
the  testator  was  of  sound  mind  and  under  no  restraint. 

§  467.  Who  may  bring  the  proceeding.-rIt  is  very  clear  from  §  1861 
that  only  a  person  interested  in  the  establishment  of  a  will  may  bring  this 
action.    See. Matter  of  Hamershy,  7  l>i.Y.  St.  Rep.  2Q2. 

The  Court  of  Appeals  in  Anderson  v.  Anderson,  112  N.  Y,  l04,  held  that" 
a  devisee  of  the  legal  estate  in  possession  of  the  property  devised  could  not 
maintain  an  action  to  establish  the  will  against  the  heirs-at-law.  See 
headnote  at  page  104. 

§  468.  Fraudulent  destruction. — Where  the  plaintiff  relies  uponfraudu- 
lent  destruction  of  a  will  in  the  testator's  lifetime,  the>evidenee  by  which 
it  is  sought  to  establish  such  a  destruction  must  be  substantially  clear  and 
convincing;  such  a  destruction  would  be  a  crime,  and  a  person  should  not 
be  convicted  of  such  an  act  upon  suspicion  or  surmise.  Hard  v.  Ashley, 
88  Hun,  103,  107.  See  also  Matter  of  De  Groat,  2  Connoly,  210;  Perry  v. 
Perry,  21  N.  Y.  Supp.  133. 

§  469.  The  complaint. — 'In  view  of  the  wide  diversity  of  opinion  among 
practitioners  as  to  matter  of  form  and  allegations  in  ple3,ding,  it  hardly 
seems  necessary  to  suggest  the  form  of  a  complaint  in  an  action  brought 
under  §  1861. ,  It  is  merely  necessary  to  lay  stress  upon  the  fact  that  the 
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practitioner,  having  determined  whether  the  facts  of  the  case  bring  him 
within  subd.  1  or  subd.  2  of  the  section,  and  that  the  plaintiff  is  a  person 
interested  in  the  establishment  of  the  will  sought  to  be  established,  should 
concisely  allege  every  jurisdictional  fact  required  by  the  particular  sub- 
division. 
The  following  skeleton  is  suggested  for  a  complaint  under  subd.  1 : 


First.  Allege  the  execution  of  a  will  of  real  or  personal  property,  stating 
date,  place  and  circumstances  of  such  "execution,  bearing  in  mind  that 
they  must  be  such  as  would  sustain  its  probate  in  a  Surrogate's  Court  in. 
this  State;  give  also  name  of  testator  and  allege  his  residence  at  the  time 
of  executing  the  will,  as  well  as  the  time  and  place  of  his  death;  state  what 
property,  whether  real  or  personal,  belonged  to  the  testator  at  his  death, 
within  the  county  in  which  the  action  is  brought. 

Second.  Allege  that  the  will  cannot  be  obtained  for  the  purpose  of  pro- 
bate in  a  Surrogate's  Covirt,  stating  the  circumstances  why  it  cannot  be 
so  obtained. 

Third.  Allege  that  the  plaintiff  is  a  person  interested  in  the  establish- 
ment of  such  will,  showing  his  rights  or  claims,  under  the  will,  and  if  neces- 
sary state  why  it  is  necessary  for  him  to  bring  the  action. 

Fourth.  Allege  facts  showing  that  the  will  is  a  live  will,  by  allegations 
showing  that  it  has  never  been  revoked  or  canceled,  either  by  act  of  the 
testator,  or  by  operation  of  law. 

Fifth.  Allege  that  the  will  has  not  yet  been  proved  or  admitted  to 
probate. 

II 

Where  the  will  sought  to  be  established  is  lost  or  fraudulently  destroyed, 
the  allegations  should  l3e  substantiially  as  follows : 

First.  Allege  the  execution  of  the  will,  describing  it,  stating  facts  suf- 
ficient as  to  the  manner  and  circumstances  of  its  execution  as  would  be 
nebessar^  in  a  petition  for  its  probate  in  a  Surrogate's  Court. 

Second.  Give  the  name  of  the  testator,  allege  his  residence  at  the  time 
of  execution,  and  the  fact  of  his  death,  giAdng  date  and  place. 

Third.  Allege  the  interest  of  the  plaintiff  in  the  establishment  of  the  will 
and  his  rights  or  claims  thereunder. 

Fourth.  Allege  concisely  the  facts  as  to  the  loss  or  fraudulent  destruc- 
tion of  the  will.  The  words  in  subd.  1  of  §  1861,  "has  been  lost  or  de- 
stroyed by  accident  or  design,"  are  covered  by  the  phrase  "fraudulently 
destroyed, ''-for  the  destruction  of  the  will  without  the  testator's  coiisent 
or  direction  is,  as  to  the  testator,  fraudulent,  within  the  meaning  of  the 
statute  whether  such  destruction  were  by  accident  or  design. 

It  is  proper  to  add  to  this  paragraph  of  the  complaint  a  positive  allegar 
tion,  that  the  will  was  not  in  fact  revoked,  canceled  or  annulled,  by  any 
intentional  act  of  the  testator  or  by  operation  of  law.    It  is  conceivable 
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that  testator  might  have  been  fraudulently  led  into  tearing  up  the  will, 
supposing  it  to  be  some  other  document. 

Fifth.  Allege  the  failure  to  prove  or  to  offer  to  prove  the  said  will  on  the 
part  of  the  executor  claimed  to  have  been  named  therein. 

The  prayer  for  relief  in  either  of  these  complaints  will  demand  judgment 
that  the  will  alleged  in  the  complaint  be  established  and  proved  as  the  last 
will  of  the  testator  named,  and  that  the  will  be  admitted  to  probate  as  a 
will  of  real  or  personal  property  or  both. 

It  is  not  essential  that  the  prayer  for  relief  should  pray  for  the  issuance 
of  letters  testamentary,  for  §  1863  provides  that  the  final  judgment  estab- 
lishing the  will  must,  in  a  proper  case,  direct  that  an  exemplified  copy 
thereof  be  transmitted  to  the  Surrogatp  having  jurisdiction  and  be  recorded 
in  his  office,  and  further  that  letters  testamentary  or  letters  of  administra- 
tion with  the  will  annexed  be  issued  thereupon  from  the  Surrogate's  Court 
in  the  same  manner  and  with  like  effect  as  upon  a  will  duly  proved  in  that 
court,  but  it  is  usual  to  insert  in  the  prayer  Such  a  request,  naming  the 
executors  to  whom  letters  are  prayed  to  be  issued,  and  particularly  if  there 
is  uncertainty  as  to  the  executor's  name  in  the  alleged  lost  or  destroyed 
will,  in  which  case  the  plaintiff  may  ask  for  letters  of  administration  with 
the  will  annexed  and  should  pray  for  their  issuance  "to  the  plaintiff  or  to 
the  person  entitled  thereto." 

§  470.  Judgment. — The  provision,  as  to  the  form  and  contents  of  the 
judgment  establishing  the  will,  is  contained  in  §  1862,  which  is  as  follows: 

If,  in  such  an  action,  the  facts  necessary  to  estabUsh  the  validity  of  the  will, 
as  prescribed  in  the  last  section,  are  satisfactorily  proved,  final  judgment  must 
be  rendered,  establishing  the  will  accordingly.  But  where  the  will  of  a  person, 
who  was  a  resident  of  the  state  at  the  time  of  his  death,  is  established  as  prescribed 
in  the  last  section,  the  judgment  establishing  it  does  not  affect  the  construction 
or  validity  of  any  provision,  contained  therein;  and  such  a  question  arising  with 
respect  to  any  provision,  must  be  determined  in  the  same  action,  or  in  another 
action  or  a  special  proceeding,  as  the  case  requires,  as  if  the  wiU  was  executed  within 
'  the  state.    §  1862,  Code  Civ.  Proc. 

Where  the  parties  to  the  action,  who  have  appeared  or  have  been  duly  summoned, 
inclilde  all  the  persons,  who  would  be  necessary  parties  to  a  special  proceeding, 
in  ^  Surrogate's  Court  for  the  probate  of  the  same  will  and  the  grant  of  letters  there- 
; ,  upon,  if  the  circumstances  were  such  that  it  could  have  been  proved  in  a  surrogate's 
court;  the  final  judgment,  rendered  as  prescribed  in  the  last  section,  must  direct, 
that  an  exemplified  copy  thereof  be  transmitted  to  the  Surrogate  having  juris- 
diction, and  be  recorded  in  his  ofiice;  and  that  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thereupon  from  his  court,  in  the 
same  manner,  and  with  like  effect,  as  upon  a  will  duly  proved  in  that  court.  §  1863, 
Code  Civ.  Proc. 

A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  destroyed,  the  substance  thereof, 
must  be  incorporated  into  a  final  judgnient,  rendered  as  prescribed  in  the  last  sec- 
tion; and  the  Surrogate  must  record  the  same,  and  issue  letters  thereupon,  as  di- 
rected in  the  judgment.    §  1864,  Code  Civ.  Proc. 

§  471.  Action  for  construction  of  a  will  relating  to  real  property. — It 
will  have  been  noted  under  §  1862,  that  the  judgment  establishing  a  will 
in  an  action  brought  under  §  1861,  does  not  affect  the  construction  or 
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validity  of  any  provision  contained  in  the  will,  and  that  such  questions 
with  respect  to  the  disposing  provisions  of  the  will  must  be  determined, 

(a)  In  the  same  action,  or, 

(b)  In  another  action  or  special  proceeding  as  the  case  requires  "as  if 
the  will  was  executed  within  the,State." 

Section  1866  contains  the  provisions  of  the  Code  whereunder  to  secure 
the  interpreting  of  wills  relating  to  real  estate  to  determine  whether  pro- 
visions therein  are  valid  or  invalid,  and  to  determine  also  the  nature  and 
extent  of  the  interest  in  the  property  thereby  devised  which  various  par- 
ties interested  would  take  if  the  devise  is  successfully  impeached.  The 
section  is  as  follows: 

The  validity,  construction  or  effect,  under  the  laws  of  the  state,  of  a  testamentary 
disposition  of  real  property  situated  within  the  state,  or  of  an  interest  in  such  prop- 
erty, which  would  descend  to  the  heir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  hke  manner  as  the  validity  of  a  deed,  purporting 
to  convey  land,  may  be  determined.  The  judgment  in  such  an  action  may  per- 
petually enjoin  any  party,  from  setting  up  or  from  impeaching  the  devise,  or  other- 
wise making  any  claim  in  contravention  to  the  determination  of  the  court,  as-justice 
requires.  But  this  section  does  not  apply  to  a  case,  where  the  question  in  contro- 
versy is  determined  by  the  decree  of  the  Surrogate's  Court,  duly  rendered  upon 
allegations  for  that  purpose,  as  prescribed  in  article  first  ^  of  title  third  of  chapter 
eighteenth  of  this  act,  where  the  plaintiff  was  duly  cited,  in  the  special  proceeding 
in  the  Surrogate's  Court,  before  the  commencement  of  the  action.  §  1866, .  Code 
Civ.  Proc. 

This  section,  it  has  been  held,  extends  the  remedy  previously  provided 
for  the  construction  of  wills  so  as  to  include  suits  for  the  construction  of 
devises  in  behalf  of  heirs  claiming  adversely  to  a  will.  Read  v.  Williams, 
125  N.  Y.  566.  And  the  Court  of  Appeals  in  the  case  last  cited  held  that 
it  would  not  be  consistent  with  the  spirit  of  the  legislation  embodied  in 
this  section,  to  narrow  the  jurisdiction  in  cases  of  bequests  of  personalty. 
Judge  Andrews  remarks  at  page  566: 

"The  jurisdiction  of  a  court  of  equity  to  entertain  an  action  in  behalf  of 
the  next  of  kin  of  a  testator  for  the  construction  of  a  will  disposing  of  per- 
sonal estate  where  the  disposition  made  by  the  testator  is  claimed  to  be 
invalid  or  inoperative  for  any  cause  was  asserted  by  the  chancellor  in 
Bowers  v.  Smith,  10  Paige,  200,  and  was  maintained  in  Wager  v.  Wager,  89 
N.  Y.  161,  and  in  Holland  v.  Alcock,  108  N.  Y.  312.    And  he  adds: 

"In  such  cases  the  nejd;  of  kin  claim  in  hostility  to  the  will,  but  the 
executors,  in  case  the  disposition  made  by  the  testator  is  invalid  or  cannot 
take  effect,  hold  the  personalty  upon  a  resulting  trust  for  those  entitled 
under  the  Statute  of  Distribution,  and  thereby  the  jurisdiction  to  bring  an 
equitable  action  for  construction  and  to  have  the  resulting  trust  declared 
by  the  court  attaches  as  incident  to  the  jurisdiction  of  equity  over  trusts." 

This  section,  further,  enables  our  courts  to  construe  a  will  made  in  an- 
other State  so  far  a^  it  covers  real  property  within  this  State.  Monypeny  v. 
Monypeny,  202  N.  Y.  90. 

» Should  now  be  "second,"  i.  e.,  §  2615. 
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But  equity  will  not  take  up  a  will  to  construe  it  which  only  creates  legal 
estates.    It  must  involve  a  trust.   Davis  v.  Tremain,  205  N.  Y.  236. 

§  472.  Who  may  bring  action. — The  power  to  construe  devises  is  not 
inherently  vested  in  courts  of  equity  as  a  distinct  and  independent  branch 
of  jurisdiction,  only  as  incident  to  their  jurisdiction  over  trusts.  Mellen  v. 
.  Mellen,  139  N.  Y.  210,  citing  Bowers  v.  Smith,  10  Paige,  193;  Monarque  v. 
Momrque,  80  N.  Y.  320;  Wager  v.  Wager,  89  N.  Y.  161;  Kalish  v.  Kalish, 
166  N.  Y.  368,  371,  citing  Brady  v.  McCosker,  1  N.  Y.  214;  Read  v.  Wil- 
liams, 125  N.  Y.  560;  Voskall  v.  Clark,  123  App.  Div.  136. 

A,  a  testamentary  trustee,  died.  His  executor,  becoming  possessed  of 
the  trust  fund,  was  held  entitled  to  bring  an  action  to  construe  the  will 
creating  the  trust,  in  which  action  direction  of  court  could  be  secured  as  to 
his  proper  disposition  of  the  fund.   Leggett  v.  Stevens,  185  N.  Y.  70. 

The  cases  oiChipman  v.  Montgomery,  63  N.  Y.  221,  and  Horton  v.  Cant- 
well,  108  N.  Y.  255,  in  which  the  right  to  bring  the  action  was  denied,  were 
cases  where  the  plaintiffs  had.  no  interest  in  the  property  disposed  of  by  the 
will,  whether  the  clauses  challenged  were  valid  or  invalid.  The  rule  laid 
down  in  these  cases  is  followed  in  Monypeny  v.  Monypeny,  202  N.  Y.  90. 
Heirs  at  law  or  devisees  are  persons  having  adequate  interest  to  invoke 
this  power.    Matter  of  Bouchoux,  89  Misc.  47- 

Section  1866  of  the  Code  has  been  repeatedly  declared  to  enlarge  the 
previous  powers  of  the  courts.  Sections  1866  and  1867  now  furnish  the 
whole  statutory  law  upon  the  subject  of  which  they  treat.  Anderson  v. 
Anderson,  112  N.  Y.  104,  111.  In  the  case  last  cited,  Judge  Peckham  draws 
a  helpful  distinction.  He  points  out  that  where  the  Code  provides  for  an 
inquiry  into  the  question  of  the  proper  execution  of  the  testamentary 
instrument  by  a  competent  testator,  i.  e.,  for  an  inquiry  into  the  factum  of 
the  will,  the  court- describes  the  instrument  as  a  "will,"  but,  when  the  va- 
lidity of  the  will,  etc.,  separate  from  the  instrument  which  creates  it,  is 
alone  to  be  inquired  into,  "the  testamentary  disposition  of  real  property" 
is  the  expression  used. 


CHAPTER  VIII 

CONSTRUCTION   OF   WILLS 

§  473.  Power  to  construe — Its  nature,  and  source. — We  observed,  in 
§  472,  that  the  power  to  construe  is  not  inherent  in  courts  of  equity,  but 
only  incident  to  their  jurisdiction  over  trusts.  In  Davis  v.  Tremain,  205 
N.  Y.  236,  Cullen,  Ch.  J.,  held  an  action  under  §  1866  would  not  lie  where 
the  will  creates  no  trusts,  and  the  estates  given  are  all  legal.  Nor  would 
the  action  lie,  unless  the  realty  affected  be  within  the  State.  See  also 
Mellen  v.  Mellen,  139  N.  Y.  210,  54  St.  Rep.  670;  McKinley  v.  Van  Duseri, 
76  App.  Div.  200,  78  N.  Y.  Supp.  377;  Higgins  v.  Downs,  101  App.Div. 
199.  See  Wager  v.  Wager,  21  Hun,  93;  Bailey  v.  Briggs,  56  N.  Y.  407; 
Cfiipman  v.  Montgomery,  63  id.  221;  Kalish  v.  Kalish,  166  id.  368;  Smith 
V.  Rockefeller,  5  Sup.  Ct.  (T.  &  C.)  562;  Meserole  v.  Meserole,  1  Hun,  66. 

The  power  to  construe  is  thus  a  special  power  in  equity,  and  we  find 
it  conferred  upon  and  exercised  by  Surrogates.  In  former  editions  we 
analyzed  this  power  as  express  (undBr  former  §  2624),  and  as  incidental; 
(under  former  §§  2472,  2472a,  2481  and  2743)  or  implied. 

The  power  is  now  distributed  between  §  2510,  subd;  8,  a  threefold  and 
comprehensive  section;  §2615,  defining  the  procedure;'!  2711,  an  implied 
power  on  accounting,  newly  defined. 

The  sections  are  as  follows :         : 

§  2610,  subd.  8.     Court  has  jurisdiction. 

To  determine  the  validity,  construction  or  effect  of  any  disposition  of  property 
contained  in  any  will  proved  in  his  court,  whenever  a  special  proceeding  is  brought 
for  that  purpose,  or  whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  proceeding  pending  before  him,  or  whenever  any  party  to  a  proceeding  for 
the  probate  of  any  will,  who  is  interested  thereunder,  demands  such  determination 
in  such  proceeding. 

§  2616.     Construction  of  will,  how  obtained. 

An  executor,  administrator  with  the  will  annexed,  or  any  person  interested  in 
obtaining  a  determination  as  to  the  validity,  construction  or  effect  of  any  dis- 
position of  property  contained  in  a  will,  may  present  to  the  surrogate's  court  in 
which  such  will  ,was  probated,  a  petition  setting  forth  the  facts  which  show  his 
interest,  the  names  and  post-office  addresses  of  the  other  parties  interested,  and  the 
particular  portion  of  such  will  concerning  which  he  requests  the  determination  of 
the  court. 

If  the  surrogate  entertains  the  application,  a  citation  shall  issue  to  all  persons 
interested  in  the  question  to  be  presented,  to  show  cause  why  such  determination 
should  not  be  made.  On  the  return  of  the  citation  the  surrogate  shall  rdake  such 
decree  as  justice  requires. 

If  a  party  expressly  puts  in  issue  in  a  proceeding  for  the  probate  of  a  mil  the  valid- 
ity, construction,  or  effect  of  any  disposition  of  property,  contained  in  such  will, 
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the  surrogate  may  determine  the  question,  upon  rendering  a  decree,  after  notice 
given  in  such  manner  as  the  surrogate  directs  to  all  persons  interested  who  do  not 
appear  on  such  application  in  person  or  by  attorney;  or,  unless  the  decree  refuses 
to  admit  the  will  to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  section  2614,  may  admit  th6  will  to  probate  and  reserve  the  questions 
so  raised  for  future  consideration  and  decree. 

§  2711  (second  half). 

Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease  or  sell  the  real 
property  of  the  deceased  or  of  the  estate,  the  parties  interested  may  prove  upon  any 
.  such  judicial  settlement  who  are  the  real  and  true  owners  of  any  property  devised  by 
said  will,  or  who  are  the  only  heirs-at-law  of  said  deceased  and  entitled  to  succeed 
to  his  real  estate,  and  thereupon  such  decree  of  judicial  setflement  may  establish 
the  rights  and  interests  of  the  said  parlies  and  direct  a  conveyance  to  them  by  such 
executor  or  administrator  according  to  their  respective  rights,  in  confirmation  of 
their  title  thereto. 

§  474.  Same. — It  is  the  fact  that  Surrogates'  Courts  have  always 
exercised  an  implied  power  to  construe  wills,  as  incidental,  particularly,  to 
the  general  power  to  control  representatives,  or  direct  payment  to  a 
beneficiary,  and  the  like.  This  power,  it  has  been  said,  "is  as  extensive 
as  the  power  to  which  it  is  incident."  Matter  o/  Davis^  182  N.  Y.  468, 
aff'g  105  App.  Div.  221;  Matter  of  Raymond,  73  App.  Div.  11. 

On  accountings,  so  as  to  decree  distribution  to  those  "entitled,"  tlje 
power  was  freely  used.  Thus  a  legacy  might  be  void  as  against  the  rule 
against  perpetuities.  Matter  of  Verplanck,  91  N.  Y.  439;  Riggs  v.  Cragg, 
26  Hun,  89;  89  N.  Y.  479;  Purdy  v.  Hayt,  92  N.  Y.  446;  Matter  of  French, 
52  Hun,  303. 

Or  the  testator  may  have  given  to  charity  over  half  his  estate.  Stephen- 
son V.  Short,  92  N.  Y.  433;  Matter  of  Talmage,  59  Misc.  130.  Or  in  some 
other  particular  he  may  have  made  a  will  obnoxious  to  statute  law.  Tappen 
V.  Methodist  Church,  3  Dem.  187;  Du  Bois  v.  Brown,  1  Dem.  317;  Matter  of 
Collyer,  4  Dem.  24. 

Or  a  woman  testatrix,  having  made  her  will,  may  have  married,  as 
happened  in  Matter  of  Davis,  1  Tuck.  107;  where,  on  accounting  it  first 
was  discovered. 

In  all  like  cases  the  court  must  have  and  exercise  the  incidental  power, 
or,  for  the  purpose  of  doing  the  work  assigned  to  it,  its  express  powers 
could  not  be  satisfactorily  exercised. 

Mr.  Redfield's  sketch  of  the  growth  of  this  power,  from  Laws  1837, 
chap.  460,  §  17,  through  the  act  of  1870,  Laws  1870,  chap.  359,  §  11  (limited 
to  N.  Y.  Co.)  then  extended,  by  former  §  2624  to  all  Surrogates,  in  pro- 
bate cases  (see  his  7th  ed.,  pp.  227  et  seq.),  need  not  be  requoted,  since  it 
leads  up  merely  to  the  statement  that  the  Surrogate's  Court  has  no  power 
to  entertain  a  new  independent  proceeding  for  the  construction  of  a  will. 
A-s  the  sections,  quoted  above,  show,  the  power  is  now  ample,  and  puts 
the  court  on  a  practical  parity  with  the  Supreme  Court.  Sections  2510 
and  2615. 

But  it  is  obvious  that  the  scope  of  construction  proper  in  a  given  case 
is  still  conditioned  by  the  nature  of  the  proceeding,  since  if  the  power  be 
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invoked  on  probate,  it  is  not  "a  fit  place,  nor  is  the  time  appropriate," 
as  it  would  be  later  on,  e.  g.,  upon  accounting,  "for  making  an  inventory 
of  the  estate,  and  adjudging  its  liabilities  with  a  view  of  ascertaining 
whether  or  not  certain  charitable  gifts  in  the  will  exceed  in  amourit  one- 
half  the  estate,  after  the  payment  of  all  just  debts."  See  Matter  of  Walker, 
136  N.  Y.  20. 

§  475.  Scope  of  inquiry. — Where  the  court's  power  was  still  limited,  as 
above  stated,  it  was  said  that  "the  validity,  construction  or  effect  of  the 
will  which  a  Surrogate  can  determine  must  be  such  as  can  be  determined 
by  an  examination  of  the  will  itself,  withffui  resort  to  extrinsic  evidence. 
The  investigation  must  be  confined  to  questions  arising  between  the  parties 
to  the  proceeding,  as  between  different  legatees  .  .  .  growing  out  of  the 
terms  of  the  ivill"    Redfield,  7th  ed.    §256. 

This  was  undoubtedly  true  on  probate.  The  reasons  stated  for  the  lack 
of  power  to  resort  to  extrinsic  evidence  were: 

(1)  Limited  extent  of  general  jurisdiction, 

(2)  Inadequacy  to  deal  with  questions  more  properly  cognizable  in 
common-law  courts. 

But  now,  §2510,  entitled  "General  Jurisdiction,"  etc.,  by  subd.  8, 
quoted  above,  removes  the  first  objection,  and  subd.  11  of  §  2490,  plus 
subd.  8  of  §  2510,  together  obviate  the  second. 

We  agree  that  the  inquiry  on  probate  cannot  call  to  its  aid  extrinsic  evi- 
dence. The  factum  of  ^he  will  being  postulated  as  valid  the  terminology 
of  the  will  is  construable  as  to  its  meaning  and  legal  effectiveness. 

But,  in  the  other  two  cases  in  subd.  8,  §  2510,  i.  e.,  in  a  special  proceed- 
ing brought  for  the  purpose;  or,  "whenever  it  is  necessary  to  make  such 
determination  as  to  any  will  in  a  proceeding  pending  before"  the  Surrogate 
it  is  obvious  extrinsic  evidence  may  be  resorted  to. 

It  is  resorted  to  in  transfer  tax  cases.  Matter  of  Ullmmn,  137  N.  Y.  403, 
407;  and  on  accountings.  The  inquiry  into  kinship  and  heirship,  into 
quantum  of  the  estate,  the  amount  of  debts,  into  circumstances  of  life 
duration  affecting  extent  of  pecuniary  interest  taxable  or  distributable, 
into  whether  pecuniary  legacies  are  charged  on  lands,  these  are  not  all 
"on  the  face  of  the  will,"  but  none  the  less  are  they  taken  into  account. 

Rollins,  Surr.,  observed,  in  Jones  v.  Hamersley,  4  Dem.  427  (where  a 
life  tenant  had  a  power  of  appointment,  and  the  court  declined  to  construe 
its  vaUdity  under  old  §  2624  during  the  life  of  the  life  tenant)  "an  occasion 
does  not  arise  for  the  exercise  by  the  Surrogate  of  the  power  conferred 
by  §  2624,  unless,  in  accordance  with  the  course  and  practice  of  theSupreme 
Court,  that  tribunal  would,  under  similar  circimistaiices,  exercise  its  juris- 
diction." Since  the  power  to  construe  on  probate  is  exclusive  in  the  Sur- 
rogate, we  must  assume  the  learned  court  was  announcing  a  general  rule, 
not  limited  to  the  one  form  and  case  of  construction. 

If  so,  then  since  the  power  to  construe  is  now  enlarged  as  above  shown 
we  may  restate,  the  converse  of  the  rule  as  being  now  controlling: 

"The  Surrogate  will  exercise  the  power  to  construe  a  will,  duly  sub- 
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mitted  for  that  purpose,  in  a  pending  proceeding,  or  in  one  brought  for 
that  purpose,  in  like  case,  and  under  the  same  rules  of  construction,  as  the 
Supreme  Court  may  do." 

He  will,  thus,  not  entertain  academic  questions. 

He  will  not  act  at  the  instance  of  one  not  "interested  thereunder." 
But  the  rule  may  still  be  enlarged  by  adding  "and  in  the  cases  additionally 
prescribed  by  law."  For,  it  ought  not  to  be  understood  that  the  jurisdic- 
tion of  a  Surrogate's  Court  to  interpret  a  will  can  only  be  invoked  by  the 
parties  at  whose  instance  a  court  of  equity  will  act.  For  while  neither 
an  heir  at  law  or  next  of  kin  claiming  in  hostility  to  a  mil,  [Chipman  v. 
Montgomery,  63.  N.  Y.  221;  compare  Meserole  v.  Meserole,  1  Hun,  66; 
Stinde  v.  Ridgeway,  55  How.  Pr.  301;  Marlett  v.  Marlett,  14  Hun,  313. 
But  see  Shuler  v.  Shuler,  63  Misc.  604,  where  it  was  suggested  that  since 
the  enactment  of  §  1866  of  the  Code,  the  old  rule  in  this  respect  has  been 
abrogated,]  nor  a  devisee,  Duncan  v.  Duncan,  4  Abb.  N.  C.  275,  or  legatee, 
Suiherland  v.  Ronald,  11  Hun,  238;  Brundage  v.  Brundage,  65  Barb.  397, 
can  maintain  an  action  to  obtain  a  construction  thereof,  they  may  do  so, 
in  a  proper  case,  in  these  courts.  Although  an  action  may  be  maintained 
by  an  executor  in  respect  to  personal  property,  or  by  a  legatee  {Wager  v. 
Wager,  89  N.  Y.  161),  it  cannot  be  sustained  on  the  ground  of  a  doubt 
on  which  it  does  not  appear  that  the  executor  and  the  legatee  dififer,  nor 
on  the  ground  of  a  doubt  in  respect  to  which  the  executor  is  not  yet  called 
upon  to  act  and  may  never  be; — as  in  the  case  of  a  contingent  gift.  Wead 
V.  Cantwell,  36  Hun,  528,  aff'd  108  N.  Y.  255.  Such  an  action  may  be 
maintained  by  an  executor,  trustee  or  cestui  que  trust  where  a  doubtful 
or  disputed  question  is  involved,  and  the  jurisdiction  of  the  court  is  not 
dependent  upon  the  trust  being  upheld.  Tonnelle  v.  Wetmore,  195  N.  Y. 
436.  As  we  have  said,  the  jurisdiction  of  courts  of  equity,  to  pass 
upon  the  interpretation  of  wills,  is  incidental  to  that  over  trusts,  and 
where  the  will  contains  no  trusts,  a  suit  will  not  be  entertained  for 
the  sole  purpose  of  construction,  nor  where  legal  rights  only*  are  in 
controversy. 

§  476.  Summary. — It  was  formerly  important  to  keep  the  distinction 
ever  in  mind  as  to  whether  the  power  invoked  were  express  or  implied, 
whether  real  property  or  personal  were  affected  or  involved,  whether  the 
wDl  was  a  domestic  will  of  personal  property. 

But  now  the  statutes  are  general  in  the  terms  used,  "any  disposition 
of  property,"  ^  2510,  subd.  8;  §  2615  "contained  in  any  will  proved  in  his 
court,"  Ihid.,  "as  to  any  will  in  a  proceeding  pending  before  him,"  §  2510. 
Nor  is  the  former  doubtful,  and  merely  implied,  exclusion  of  an  executor 
from  those  who  could  invoke  the  power,  in  force.  See  Matter  of  Robertson, 
23  Misc.  460,  452.  In  a  former  edition  (p.  442)  we  said:  "It  seems  to  the 
writer  that  this  view  is  not  warranted.  The  executor  may  be  vitally  con- 
cerned in  the  question.  It  may  determine  his  wilHngness  to  qualify.  He 
may  be  the  trustee  to  be  burdened  by  the  trust  claimed  to  be  invalid. 
And  in  a  New  York  County  case.  Matter  of  Dodge,  April,  1911,  unre- 
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ported,  the  Surrogate  construed  a  will  at  the  direct  and  sole  instance  of 
the  executor,  under  precisely  such  circumstances." 

But  probate  still  must  precede  the  power  to  construe.  Since,  therefore, 
the  power  which  was  formerly  incidental  is  now  expressly  given,  no  cita- 
tion of  cases  is  necessary,  as  formerly,  to  illuminate  the  rule  as  to  all  in- 
cidental powers,  to-wit:  that  it  is  to  be  exercised  "only  in  so  far  as  it  is 
necessary  in  order  to  carry  out  the  express  power  to  which  it  is  incidental 
(see  pp.  445^50,  Jessup  Surr.  Pr.,  4th  ed.). 

We  turn  therefore  to  the  principles  and  canons  governing  construction, - 
merely  premising  that  testator's  intention  is  the  primary  guide. 

Where  a  will  is  the  subject  of  construction,  it  is  the  manifest  intention 
of  the  testator  and  not  any  rule  of  construction  which  is  to  govern,  when 
they  come  in  conflict.  Matter  of  James,  146  N.  Y.  78;  Miller  v.  Gilbert, 
144  N.  Y.  68,  70;  Delan&y  v.  Van  Avlen,  84  N.  Y.  16. 

Any  other  rule  "is  subordinate  to  this  primary  canon  of  construction, 
that  the  intent,  to  be  collected  from  the  -whole  will,  must  prevail."  Matter 
of  Brawrit  154  N.  Y.  313;  Goebel  v.  Wolf,  113  N.  Y.  405. 

§  477.  Principles  governing  construction. — Having  defined  the  juris- 
diction of  these  courts  to  determine,  by  construction,  the  validity  and  effect 
of  a  testamentary  disposition  of  personal  property  (whether  incidentally 
to  the  probate  of  the  will,  or  to  the  administration  of  the  estate,  after  pro- 
bate), it  only  remains  to  indicate,  in  a  general  way,  the  grounds  on  which 
invalidity  is  usually  predicated,  and  the  rules  which  govern  courts  in  deter- 
mining the  question.  While  it  is  a  fundamental  principle  that  a  testator's 
intention  must  govern,  such  an  intention  must  be  a  legal  intention,  that  is, 
must  not  be  inconsistent  with  rules  of  law,  statutory  or  otherwise.  Montig- 
nani  v.  Blade,  74  Hun,  297,  26  N.  Y.  Supp.  670,  145  N.  Y.  111.  A  will  may 
disclose,  on  the  face  of  it,  an  intention  to  dispose  of  property  in  an  illegal 
manner,  or  for  an  illegal  object,  or  to  a  person  legally  incapable  of  taldng, 
or  an  intention  to  override  public  policy  or  settled  rules  of  law.  On  the 
other  hand,  where  there  is  an  uncertainty,  apparent  upon  the  face  of  the 
will,  as  to  the  application  of  any  of  its  provisions,  or  if  the  words  of  a  will 
fail  to  disclose  an  intention,  collateral  or  extrinsic  evidence  is  admissible 
to  discover  it;  and  an  intention  being  once  discovered,  extrinsic  evidence 
is  admissible  to  explain  it.  The  question  in  expounding  a  will  is  not  what 
the  testator  meant,  as  distinguished  from  what  his  words  express,  but 
simply — what  is  the  meaning  of  his  words?  In  other  words,  the  inquiry, 
in  each  case,  must  be  what  provisions  has  the  testator  intended  to  make 
for  the  disposition  of  his  estate,  and  not  whether  he  intended  to  dispose 
of  his  estate  according  to  the  statutory  rules  governing  testamentary  dis- 
positions. When  the  provisions  are  ascertained  and  understood,  then  is 
their  legality  to  be  determined.  Central  Trust  Co.  v.  Egleston,  185  N.  Y. 
23;  Herzog  v.  Title  G.  &  Tr.  Co.,  177  N.  Y.  86.  But  the  rule  is  inflexible 
that  guesses  at  the  testator's  intention  will  not  be  indulged  in.  Such 
intention  is  to  be  collected  from  the  words  of  the  will.  1  R.  S.  748,  §  2. 
See  Myers  v.  Eddy,  47  Barb.  263;  Terpening  v.  Skinner,  30  id.  373;  Fosdick 
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V.  DelafiM,  2  Redf.  392;  Wager  v.  Wager,  96  N.  Y.  164;  Freeman  v.  CoU, 
id.  63;  WiUiams  v.  Freeman,  83  id.  561;  Underhill  v.  Vandervoort,  56  id. 
242;  Bridger  v.  Pierson,  45  id.  601;  Morris  v.  TFard,  36  id.  587,  595;  Wii!- 
liams  v.  WiUiams,  8  id.  525;  Qwira  v.  Skinner,  49  Barb.  128;  Dupre  v. 
Thompson,  4  id.  279;  TucAier  v.  Tucker,  5  id.  103;  Martin  v.  Ballou,  13  id. 
119;  Richards  v.  Northwest  P.  D.  Church,  32  id.  42;  Ryckman  v.  (riZZis, 
6  Lans.  79;  Darling  v.  Rogers,  22  Wend.  489;  Murray  v.  Branson,  1  Dem. 
217;  (Siweei  v.  Burnett,  136  N.  Y.  204,  49  St.  Rep.  113;  Meehan  v.  Brennan, 
16App.  Div.  395,  45  N.  Y.  Supp.  57;  ilfoafc  v.  Moafc,  8  App.  Div.  197, 
40  N.  Y.  Suppv  438;  Matter  of  Van  Horne,  25  Misc.  391,  55  N,  Y.  Supp. 
651;  Gwyer  v.Gwyer,  5  App.  Div.  156,  38  N.  Y.  Supp.  1097,  aff'd  160  N.  Y. 
659;  Marks  \.Halligan,&l  App.  Div.  179,  70  N.  Y.  Supp.  444. 

The  rule  of  construction  that  the  intention  of  the  testator  is  to  govern, 
although  it  may  not  be  in  entire  harmony  with  the  language  of  the  will, 
is  not  to  be  resorted  to  where  the  language  is  explicit  and  free  from  doubt, 
even  in  case  where  the  court  may  be  of  opinion  that  had  the  testator  an- 
ticipated that  which  happened  after  his  death,  he  would  have  made  a  differ- 
ent disposition  of  the  remainder.  Baylies  v.  Hamilton,  36  App.  Div.  133, 
5.5  N.  Y.  Supp.  390,  aff'd  165  N.  Y.  641.  Compare  Liebmann  v.  Lieb- 
mann,  53  Misc.  491. 

It  must  be  free  of  conjecture,  imder  the  guidance  of  precedents  and  rules 
of  law,  taking  into  view  the  circtunstances  under  which  it  was  made. 
Oahes  v.  Massey,  94  App.  Div.  165.  A  will  is  ambulatory,  and  the  validity 
of  its  provisions  should  be  determined  by  the  law  as  it  exists  at  the  testator's 
death.  Obecry  v.  Goetz,  116  App.  Div.  807,  102  N.  Y.  Supp.  232;  Murray 
V.  Miller,  85  App.  Div.  414,  83  N.  Y.  Supp.  591,  aff'd  178  N.  Y.  316. 
But,  as  to  its  meaning,  whether  it  should  be  construed  as  of  the  time  of 
its  execution  or  as  of  the  time  of  testator's  death  is  to  be  determined  by  his 
intention  and  depends  upon  the  peculiar  circumstances  of  each  case  (Mof- 
fet  V.  Elmendorf,  82  Hun,  470,  31  N.  Y.  Supp.  726,  aff'd  152  N.  Y.  475), 
and  for  the  purpose  of  ascertaining  that  intention  the  court  may  reject 
words  and  limitations,  supply  or  transpose  them,  to  get  at  the  correct  mean- 
ing; Benjamin  v.  Welch,  73  Hun,  371,  26  N.  Y.  Supp.  156;  Karstens  v. 
Karstens,  29  App.  Div.  229,  51  N.  Y.  Supp.  795;  Ldebmann  v.  Liebmann, 
53  Misc.  491;  Matter  of  Levy,  41  Misc.  68,  83  N.  Y.  Supp.  647,  aff'd  97  App. 
Div.  630;  Matter  of  Smith,  46  Misc.  210;  Starr  v.  Starr,  132  N.  Y.  154; 
PhiUips  v.  Davies,  92  N.  Y.  199;  Hayes  v.  Gunning,  51  Misc.  517.  Com- 
pare Tilden  v.  Gfreene,  130  N.  Y.  29.  But  the  court  has  no  power,  in  its 
construction  of  wills,  to  insert  clauses  made  necessary  by  a  change  in  the 
circumstances  of  the  property  subsequent  to  the  will  and  for  which  the 
testator  did  not  provide.  Parker  v.  Butler,  76  Hun,  240,  27  N.  Y.  Supp. 
805.  The  construction  given  to  a  will  by  the  members  of  testator's  family 
is  a  circumstance  entitled  to  weight.  Smith  v.  Barlett,  79  App.  Div.  174, 
81  N.  Y.  Supp.  231;  Starr  v.  Starr,  132  N.  Y.  154.  If  the  intention  of  the 
testator  is  evidenced  from  language  free  from  ambiguity,  evidence  concern- 
ing it  is  not  admissible.    Wadsworth  v.  Murray,  161  N,  Y.  274,  55  N.  E. 
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910;  Schmeig  v.  Kochersberger,  18  Misc.  617,  43  N.  Y.  Supp.  748;  Bradhurst 
V.  Fiekf,  135  N.  Y.  564;  Matter  of  Smith,  46'  Misc.  210.    Where  it  cannot 
have  effect  to  its  full  extent,  it  must  have  effect  as  far  as  possible.    Brown 
V.  Lyon,  6  N.  Y.  420;  Chrystie  v.  Phyfe,  19  id.  348;  Cxky  v.- Lane,  35  id. 
340;  Savage  v.  Burnham,  17  id.  577;  Kane  v.  Gott,  24  Wend.  665.    Thus, 
where  several  trusts  are  created  and  those  which  render  the  entire  dispo- 
sition illegal  can  be  separated  and  the  legal  upheld  without  doing  injustice 
or  defeating  the  presumed  wishes  of  the  testator,  that  which  is  illegal, 
or  whichj  added  to  others  renders  the  whole  illegal,  may  be  cut  off  and  the 
intention  of  the  testator  given  effect  so  far  as  the  statute  will  permit.    Mat- 
ter of  Buchner,  60  Misc.  287;  Mendel  v.  Lewis,  40  Misc.  271,  81  N.  Y.  Supp. 
965;  Matter  of  Fails,  44  Misc.  619,  90  N.  Y.  Supp.  157;  Lord  v.  Lord,  44 
Misc.  530,  90  N.  Y.  Supp.  143;  Matter  of  Murray,  75  App.  Div.  246,  78  N. 
Y.  Supp.  165;  Schlereth  v.  Schlereth,  173  N.  Y.  444,  66  N.  E.  Rep.  130. 
No  clause  is  to  be  rejected,  or  interest  intended  to  be  given  sacrificed,  on 
the  ground  of  repugnance,  when  it  "is  possible  to  reconcile  the  provisions 
supposed  to  be  in  conflict.    Taggart  v.  Murray,  53  N.  Y.  233;  Van  Vechten 
V.  Keator,  63  id.  52.    If,  however,  it  is  impossible  to  reconcile  two  inconsist- 
ent provisions,  the  latter  must  prevail.    Nohh  v.  Thayer,  19  App.  Div. 
446;  46  N.  Y.  Supp.  302.    See  Henderson  v.  Merritt,  10  App.  Div.  397; 
41  N.  Y.  Siipp.  885.    See  Matter  of  Faile,  51  Misc.  166.    Where  a  general 
intention  is  expressed  in  a  will,  and  also  a  particular  intention  incompati- 
ble therewith,  the  particular  intention  may  be  considered  iri  the  nature  of 
an  exception.    Matter  of  Title  Guarantee  &  T.  Co.,  46  Misc.  544,  95  N. 
Y.  Supp.  59,  rev'd  on  other  points,  114  App.  Div.  778.    But  where  a  will 
is  vahd  in  part  and  invalid  in  part,  the  vaUd  portions  should  be  preserved, 
if  they  are  separable  and  capable  of  being  carried  out  in  fulfillment  of  the 
general  plan  of  the  instrument.    Matter  of  Trotter,  104  App*  Div.  188, 
93  N.  Y.  Supp.  404;  aff'd,  182  N.  Y.  465;  Kalish  v.  Kalish,  166  N.  Y.  377; 
Smith  V.  Chesgbrough,  176  N.  Y.  317;  Robb  v.  Wash.  &  Jeff.  College,  103 
App.  Div.  327,  93  N.  Y.  Supp.  192,  modified  on  other  points,  185  N.  Y. 
485;  Denisoh  v.  Denison,  103  App.  Div.  523,  86  N.  Y.  Supp.  604,  aff'd 
185  N.  Y.  438;  Underwood  v.  Curtis,  127  N.  Y.  523.    In  construing  a  will, 
the  intention  of  the  testator  is  to  govern  in  preference  to  a  general  rule  of 
construction,  where  they  come  in  conflict.    Matter  of  James,  146  N.  Y. 
78,  66  St.  "Rep.  246;  Matter  of  Brown,  154  N.  Y.  313;  Liebmann  v.  Lieb- 
mUnn,  53  Misc.  491.    As  to  the  application  of  this  principle  to  precatory 
words  in  a  will,  see  Phillips  v.  PhiUips,  112  N.  Y.  197;  Matter  of  Copeland, 
38  Misc.  402,  77  N.  Y.  Supp.  931.    Compare  Clay  v.  Wood,  153  N.  Y.  134. 
Every  expression  is  to  be  construed,  if  practicable. 

So  as  to  give  effect  to  all  parts  of  the  will,  and  not  to  nullify  any.  Hard 
V.  Ashley,  117  N.  Y.  606;  Terry  v.  Wiggins,  47  id.  512,  517;  Mee  v.  Gordon, 
187  N.  Y.  400;  Clark  v.  Goodridge,  51  Misc.  140,  100  N.  Y.  Supp.  824;  McU- 
terof  Hayt,  116  App.  Div.  217,  aff'd  189  N.  Y.  511;  People's  Trust  Co.  v. 
Flynn,  49  Misc.  62,  aff'd  113  App.  Div.  683.  But  it  is  not  permissible  to 
rrfisr  to  a  clause  which  is  doubtful  for  the  sole  purpose  of  obscuring  another 
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which  is  clear.    Fothergill  v.  Fothergill,  80  Hun,  316,  30  N.  Y.  Supp. 
292. 

To'avoid  intestacy.  Vernon  v.  Vernon,  53  N.  Y.  351,  361;  Kalish  v. 
Kalish,  166  id.  368,  59  N.  E.  917;  Haight  v.  Pine_,  3  App.  Div.  434,  39 
N.  Y.  Supp.  511;  Newcomb  v.  Newcomb,  33  Misc.  191,  68  N.  Y.  Supp.  430; 
Zone  V.  •Zone,  4  Misc.  559;  Meehan  v.  Brennan,  16  App.  Div.  395,  45  N.  Y. 
Supp.  57;  Hughes  v.  Mackin,  16  App.  Div.  291,  44  N.  Y.Supp.  710;  San- 
ford  V.  Goodell,  82  Hun,  369;  Matter  of  Salisbury,  61  Misc..  550;  Simpson  v. 
Trust  Co.,  etc.,  129  App.  Div.  200;  Oakes  v.  Massey,  94  App.  Div.  165; 
Mills  v.  Tompkins,  110  App.  Div.  212.  The  presumption  is  that  the  tes- 
tator did  not  intend  to  die  intestate.  Matter  of  Smith,  46  Misc.  210; 
Schult  V.  Moll,  132-  N.  Y.  122;  Byrnes  v.  Boer,  86  N.  Y.  218;  KeUey  v. 
Hogan,  71  App.  Div.  343. 

And  to  avoid  the  disinheritance  of  the  natural  objects  of  the  testator's 
bounty.  Goodwin  v.  Coddington,  154  N.  Y.  283 ;  Matter  of  Miller,  18  App. 
Div.  211,  45  N.  Y.  Supp.  956,  aff'd  155  N.  Y.  646;  Sage  v.  Wheeler,  3  App. 
Div.  38,  37  N.  Y.  Supp.  1107;  Shangle  v.  Hallock,  6  App.  Div.  55,  39  N.  Y. 
Supp.  619;  Matter  of  Salisbury,  61  Misc.  550;  March  v.  March,  186  N.  Y. 
99;  Matter  of  Edie,  117  App.  Div.  310;  Matter  of  Keogh,  126  App.  Div. 
285,  aff'd  193  N.  Y.  603;  Trowbridge  v.  Coss,  126  App.  Div.  679;  Oakes  v. 
Mousey,  supra. 

§  478.  Clerical  errors. — Obvious  clerical  errors,  patent  upon  the  face 
of  the  instrument,  may  be  corrected. 

Thus  "and"  may  be  read  "or,"  and  conversely.    Jackson  v.  Bkmshan, 
6  Johns.  54;  Van  Vechten  v.  Pearson,  5  Paige,  512;  Roosevelt  v.  Thurman,. 
1  Johns.  Ch.  220;  Grim  v.  Dyar,  3  Duer,  354;  Scott  v.  Guernsey,  48  N.  Y. 
106;  Maiter  of  Allison,  53  Misc.  222,  102  N.  Y.  Supp.  887,  aff'd  122  App. 
Div.  898,  190  N.  Y.  567. 

"As"  may  be  read  "because."    Sharp  v.  Dimmick,  4  Lans.  496. 

"Reviving"  may  be  read  "surviving."    Pond  v.  Bergh,  10  Paige,  140. 

"Leave"  may  be  read  "have."  Du  Bais  v.  Ray,  35  N.  Y.  162.  The 
word  "sell"  may  be  supplied  before  the  word  "and,"  or  the  word  "and" 
be  omitted  in  order  to  carry  out  the  evident  intention  of  the  testator. 
Hall  V.  Thompson,  23  Hun,  334.  For  a  case  where  the  words  "as  joint 
tenants  and  tenants  in  common"  were  changed  to  read  "as  joint  tenants 
and  not  as  tenants  in  common,"  see  Walter  v.  Ham,  68  App.  Div.  381,  75 
N.  Y.  Supp.  185.  See  also  Matter  of  Levy,  41  Misc.  68,  83  N.  Y.  Supp.  647, 
aff'd  97  App.  Div.  630. 

And  "her"  may  be  substituted  for  "my."  Liebmann  v.  Ldebmarin,  53 
Misc.  491. 

§  479.  Statutory  restrictions. — The  statutes  of  this  State  restrict  the 
power  of  testamentary  disposition  in  respect  to  (1)  the  creation  of  trusts, 
(2)  the  creation  of  future  estates  in  lands,  or  of  future  contingent  interests 
in  j)ersonal  property,  (3)  accumulations  of  rents  and  profits  of  land,  or  of 
the  income  of  personal  property,  and  (4)  in  respect  to  benevoleftt,  literary, 
and  other  bequests.    Restrictions  are  also  imposed  in  respect  to  the  persons 
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who  may  take  a  devise  or  bequest,  and  as  to  the  proportion, of  the, estate 
which  may  be  devised  or  bequeathed  for  benevolent  and  other  purposes 
in  certain  cases.  The  cases  involving  the  application  of  these  provisions  to 
particular,  and  often,  complicated,  testamentary  dispositions  have  been 
very  numerous,  and  furnish  many  curious  examples  of  the  ingenuity  of 
testators  in  their  attempts  to  contravene  the  restraints  upon  alienation  of 
estates,  as  well  as  the  acuteness  and  persistence  of  judges  in  detecting  and 
frustrating  such  intention.  But  generally,  clerical  errors,  not  thus  ap- 
parent, cannot  be  corrected  by  extrinsic  evidence  that  the  testator  intended 
otherwise  than  the  words  of  the  will  express.  Punctuation  may  be  resorted 
to,  or  disregarded,  when  no  other  means  can  be  found  of  solving  an  ambig- 
uity, but  not  in  cases  where  no  real  ambiguity  exists,  except  what  punctua- 
tion creates  itself.  Arcularius  v.  Sweet,  25  Barb.  403.  When  the  punctua- 
tion accords  with  the  sense,  the  use  of  a  capital  in  the  middle  of  a  sentence 
must  be  regarded  as  accidental  and  should  not  be  permitted  to  confuse  a 
construction  otherwise  reasonably  clear.  Kinkele  v.  Wilson,  151  N.  Y. 
269,  45  N.  E.  869.  The  punctuation  may  be  disregarded  if  it  is  in  conflict 
with  the  testamentary  scheme  of  the  testator  as  gleaned  from  the  provi- 
sions of  the  will,  or  prevents  ascribing  to  the  words  employed  their  ordinary 
meaning  {Lewisohn  v.  Henry,  92  App.  Div.  532,  87  N.  Y.  Supp.  325,  .aff'd 
179  N.  Y.  352),  but  as  a  rule,  resort  to  punctuation  is  a  hazardous  guide, 
especially  where  the  testator  merely  hears  the  will  read.  Id.,  179  N.  Y. 
352.  A  statement  of  the  statutory  rules  on  the  subject  will  beiall  that 
the  scope  and  purpose  of  this  volume  will  permit. 

We  merely  refer  to  the  statutory  rules  and  limitations  regarding  the 
creation  of  express  trusts  of  real  property.  1  R.  S.  728,  §  55;  Laws  1896, 
chap.  547,  §  76;  Cons.  L.  1909,  chap.  52,  96. 

And  of  future  estates  in  lands.  1  R.  S.  722,  §§  14-16;  Laws;  1896,  chap. 
547,  §  27;  Cons.  L.  1909,  chap.  52,  §  96. 

Trusts  of  personal  property  may  be  created  for  any  purpose  not  pro- 
hibited by  law.  Holmes  v.  Mead,  52  N.  Y.  332,  343;  Buckliri  v.  Bucklin, 
1  Keyes,  141;  Brown  v.  Harris,  25  Barb.  134;  Gott  v.  Cook,  7  Paige,  521; 
Foster  v.  Coe,  4  Lans.  53;  Roosevelt  v.  Roosevelt,  6  Hun,  31;  Tabernacle 
Baptist  Church  v.  Fifth  Ave.  Baptist  Church,  60  App.  Div.  327,  70  N.  Y. 
Supp.  181,  aff'd  172  N.  Y.  598;  Robb  v.  Wash.  &  Jeff.  CoEege,  103  App. 
Div.  327,  93  N.  Y.  Supp.  192,  modif .  on  other  points,  185  N.  Y.  485. 

§480.  Suspension  of  absolute  ownership. — As  to  personal  property, 
the  absolute  ownership  cannot  be  suspended  longer  than  during  the  con- 
tinuance, and  until  the  termination,  of  not  more  than  two  lives  in  being 
at  the  date  of  the  instrument  containing  the  limitation,  or,  if  by  will,,  for 
not  more  than  two  lives  in  being  at  the  death  of  the  testator;  In  all  other 
respects,  limitations  of  future  or  contingent  interests  in  personal  property 
are  subject  to  the  rules  prescribed  in  relation  to  future  estates  in  lands. 
1  R.  S.  773,  §§  1,  2;  Laws  1897,  bhap.  417,  §  2;  Cons.  L.  1909,  chap.  45,  §  11; 
Mills  V.  Husson,  140  N.  Y.  99.  The  phrase  "  suspense  of  absolute  owner- 
ship," as  used  in  this  statute  in  relation  to  personal  property,  is  said  to 
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mean  the  same  thing  as  "suspense  of  the  power  of  ahenation,"  as  applied 
to  real  property.  The  term  "absolute  ownership"  as  applied  to  personalty 
must  be  interpreted  in  its  ordinary  and  natural  sense,  and  the  same  is  sus- 
pended where  the  title  of  one  life  tenant  is  defeasible  in  favor  of  another; 
neither  one  can  be  said  to  possess  absolute  ownership,  even  though  both 
are  in  being  at  the  time.  Matter  of  Wilcox,  194  N.  Y.  288;  Emmons  v. 
Cairns,  3  Barb.  243;  Morton  v.  Morton,  8  id.  18.  In  Converse  v.  Kellogg, 
7  Barb<  590,  a  different  view  is  taken.  And  the  construction  of  the  two  pro- 
visions has  been  to  the  same  effect  as  to  each.  Words  in  a  will  which 
amount  to  a  suspension  of  the  power  of  alienation  of  lands  will  be  held  as 
sufficient  to  effect  a  suspension  of  the  absolute  ownership  of  personal 
property,  and  vice  versa.  That  period  must  be  measured  by  existing  lives. 
See  Matter  of  Faile,  44  Misc.  619,  90  N.  Y.  Supp.  157.  It  is  not  essential 
to  the  validity  of  the  trust  that  its  continuance  should  be  dependent  upon 
the  life  of  the  beneficiary.  Stringer  v.  Young,  191  N.  Y;  157.  Or  by  some 
more  proximate  event  which  must  happen  during  life. 

A  wUl  speaks  as  of  the  time  of  the  testator's  death,  and  whether  or  not  it 
violates  the  statute  against  perpetuities  must  be  determined  as  of  that  date 
and  not  as  of  some  subsequent  date.  A  violation  of  the  statutes  against 
perpetuities  is  not  cured  by  the  happening  of  fortuitous  circumstances  by 
reason  of  which  no  illegal  suspension  of  absolute  ownership  is  actually  ef- 
fected. The  validity  of  an  attempted  suspension  of  absolute  ownership  is 
to  be  determined  not  by  the  event  but  by  the  possibility.  Morton  Trust 
Co.  V.  Sands,  122  App.  Div.  691,  107  N.  Y.  Supp.  698,  aff'd  195  N.  Y.  28; 
Matter  of  Wilcox,  194  N.  Y.  288;  Simpson  v.  Trust  Co.,  etc.,  129  App.  Div. 
200;  Stewart  v.  Wooley,  121  App.  Div.  531.  The  probability  that;  the  trust 
will  be  measured  by  five  lives  in  being;  rather  than  by  two  lives  in  being, 
renders  it  unlawful.  Matter  of  Bru^haeser,  49  Misc.  IM.  And  the  persons 
whose  Uves  are  to  furnish  the  measure  of  the  suspension  must  be  designated 
or  referred  to,  so  as  to  be  capable  of  ascertainment  in  the  instrument  by 
which  the  disposition  is  made.  Everitt  v.  Everitt,  29  N.  Y.  39;  Wither  v. 
Wilher,  165  ^d.  451,  59  N.  E.  264;  Matter  of  Murray,  34  Misc.  39,  69  N.  Y. 
Supp.  491;  Montignani  v.  Blade,  145  N.  Y.  Ill,  64  St.  Rep.  658;  Matter  of 
Ackermann,  36  Misc.  752,  74  N.  Y.  Supp.  477;  Fairchild  v.  Edson,  154 
N.  Y.  199.  Absolute  ownership  is  not  suspended  merely  because  the 
executor  may  require  a  period  of  time  not  measured  by  lives  in  which  to 
execute  the  power  of  sale.  Deegan  v.  Wade,  144  N.  Y.  573,  64  St.  Rep.  240. 
A  child  en  ventre  sa  mere  at  the  testator's  death  is  a  "life  in  being."  Cooper 
v.  HMherton,  65  App.  Div.  561,  73  N.  Y.  Supp.  14.  The  period  during 
which  the  absolute  right  of  alienation  may  be  suspended  by  an  instrument 
in  execution  of  a  power  must  be  computed  from  the  time  of  the  creation 
of  the  power;  accordingly,  a  testamentary  appointment  under  a  pOwer 
contained  in  the  will  of  testator's  father,  which  would  have  the  effect  of 
suspending  the  power  of  alienation  during  the  life  of  a  person  not  in  being 
at  the  time  of  the  father's  death,  is  invalid.  Matter  of  .Pilsbury,  50  Misc. 
367,  99  N.  Y.  Supp.  62,  aff'd  113  App.  Div.  893. 
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Thus-,:  a  trust  is  not  valid  to  continue  for  an  indefinite  period.  A  trust 
to  provide  for  the  care  of  cemetery  lots  in  perpetuity  was  once  held  an  un- 
lawful suspension.  Matter  of  Demtt,  113  App.  Div.  790,  99  N.  Y.  Supp. 
415,  aff'd  188  N.  Y.  567.    But  now  such  trusts  are  authorized. 

Or  until  a  date  specified.  Staples  v.  Hawes,  39  App.  Div.  548,  57  N.  Y. 
Supp.  462;  Matter  of  Snyder,  48  St.  Rep.  643,  21  N.  Y.  Supp,  430;  Kalish 
V.  Kaiish,  166  N.  Y.  368,  59  N.  E.  917;  Steinway  v.  Stdnway,  10  Misc.  563, 
32  N.  Y.  Supp.  183;  Maiter  of  Murray,  75  App.  Div.  246,  78  N.  Y.  Supp. 
165;  McGuire  v.  McGuire,  80  App.  Div.  63,  80  N.  Y.  Supp,  497;  Hagemeyer 
V.  Saulpaugh,  97  App.  Div.  535,  90  N.  Y.  Supp.  228;  Walter  v.  Walter, 
60  Misc.  383;  Keenan  v.  Keknan,  122  App.  Div.  435.  Compare  Liebmann 
V.  Ldebmann,  53  Misc.  491;  Smith  v.  Chesehrough,  176  N.  Y.  317.  But 
a  mere  postponement  of  the  time  of  payment  of  a  legacy  or  delivery  of 
property  does  not  make  a  legacy  contingent  or  unlawfully  suspend  the 
power  of  ahenation.  Bushnell  v.  Carpenter,  92  N.  Y.  270;  Orange  County 
Trust  Co.  V.  Morrison,  56  Misc.  88;  Matter  of  Becker,  59  Misc.  135;  Jacoby 
V.  Jacoby,  188  N.  Y.  124;  Quade  v.  Bertsch,  65  App.  Div.  600,  72  N.  Y.Supp. 
916,  aff'd  173  N.  Y.  615;  Matter  of  Roberts,  112  App.  Div.  732. 

The  period  of  suspension,  to  which  it  is  the  purpose  of  the  statute  to 
limit  dispositions  of  property,  is  the  same  as  to  real  and  as  to  personal 
property,  that  is,  "two  lives  in  being;"  in  the  case  of  a  devise  of  real  prop- 
erty, the  lives  must  be  "in  being  at  the  creation  of  the  estate;"  and  in  the 
case  of  a  bequest  of  personal  property  the  lives  must  be  "in  being  at  the 
death  of  the  testator." 

But  "the  time  of  the  creation  of  the  estate"  is  the  death  of  the  testator, 
so  that,  in  both  cases,  the  testator's  death  is  the  time  from  which  the  period 
of  suspension  is  reckoned.  So  the  statutory  term,  "two  lives  in  being," 
appUes  equally,  and  in  the  same  sense,  to  suspension  occasioned  by  contin- 
gencies, trusts,  and  powers  in  trust;  to  postponement  of  vesting,  and  to 
suspension  of  the  absolute  ownership  of  personal  property.  As  a  general 
proposition,  it  may  be  stated  that  a  suspension  of  the  absolute  ownership 
of  personalty  occurs  only  when  there  are  no  persons  in  being  by  whom 
an  absolute  estate  in  possession  can  be  conveyed.  Sawyer  v.  Cubby,  146 
N.  Y.  192,  66  St.  Rep.  582.  The  illegality  is  not  cured  by  a  power  of  sale, 
if  not  coupled  with  a  power  to  divide  the  proceeds  before  the  termination 
of  the  trust.  Whitefkld  v.  Crissman,  123  App,  Div.  233.  Nor  can  the 
trust  be  made  valid  by  a  refusal  of  one  of  the  beneficiaries  to  accept  the 
benefit  of  its  provisions.  People's  Tr.  Co.  v.  Flynn,  113  App.  Div.  683, 
99  N.  Y.  Supp.  979,  rev'd  on  other  points,  188  N.  Y.  385.  As  to  distinc- 
tion between  trusts  for  the  payment  of  income  and  those  for  the  payment 
■  of  annuities,  as  affecting  the  question  of  suspension,  see  Smith  v.  Havens 
Belief,  etc.,  Soc;  44  Misc.  594,  90  N.  Y,  Supp.  168,  aff'd  118  App.  Div. 
678;  Matter  of  Trotter,  104  App.  Div.  188,  aff'd  182  N.  Y.  465.  It,  there- 
fore, follows  that  if  there  is  a  present  right  to  dispose  of  the  entire  interest, 
even  if  its  exercise  depends  on  the  consent  of  many  persons,  there  is  no 
unlawful  suspension.    WiUiams  ,v.  Montgomety,  148  N.  Y.  519,  43  N;  E. 
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57;  Mills  v.  Mills,  50  App.  Div.  221,  63  N.  Y.  Supp.  771;  Thieler  v.  Raynerr 
115  App.  Div.  626, 100  N.  Y.  Supp.  993,  aff'd  190  N.  Y.  44;  Wells  v.  Squires, 
117  App.  Div.  502,  102  N.  Y.  Supp.  597,  aff'd  191  N.  Y.  31.  It  is 
not  necessary  that  the  testator  actually  sever  a  trust  fund,  where  several 
trusts  are  to  be  carved  out  of  it.  It  suffices  that  each  trust  be  made 
distinct;  and,  in  such  case,  each  will  be  considered  ^one  on  the  question 
of  illegal  suspension.  Post  v.  Braere,  127  App.  Div.  250.  Of  course, 
if  the  provisions  of  the  will  do  not  create  a  strict  trust, -but  amount,  rather, 
to  a  bequest,  no  question  of  illegal  suspension  arises.  See  Hasbrouck  v. 
Knoblauch,  59  Misc.  99;  Robb  v.Wagh.  &  Jeff.  College,  103  App.  Div.  327, 
93  N.  Y.  Supp.  192,  modif.  in  other  respects,  185  N.  Y.  485;  Smith  v. 
Havens,  etc.,  Soc'y,  44  Misc.  594,  90  N.  Y.  Supp.  168,  aff'd  118  App.  Div. 
678. 

§  481.  Accumulations  of  income  of  personal  property. — Accumula- 
tions of  income  of  personal  property  (except  as  specified  in  the  statute) 
are  placed  on  the  same  general  footing,  and  are  governed  by  the  same  rules, 
as  accuniulations  of  rents  and  profits  of  real  estate.  Directions  for  the 
accumulation  of  rents  and  profits  of  real  estate,  except  for  the  period 
during  which  the  power  of  aUenation  of  the  estate  itself  can  be  limited,  are 
void.  Laws,  1896,  chap.  547,  §51;  Cons.  L.  1909,  chap.  52,  §61.  See 
Masm,  V.  Jofies,  2  Barb.  229;  Savage  v.  Bumham,  17  N.  Y.  561.  The 
statute  provides.  Laws,  1897,  chap.  417,  §  4,  1  R.  S.  774,  §§  3,  4;  Cons.  L. 
1909,  c.  45,  §  16,  that  the  accimiulation  of  the  income  of  personal  property 
may  be  directed  as  follows: 

(1)  If  the  accumulation  is  directed  =to  commence  from  the  date  of  the 
instrument  or  from  the  death  of  the  person  executing  the  same,  it  must 
be  for  the  benefit  of  one  or  more  minors,  see  Boynton  v.  Hoyt,  1  Den. 
53,  58;  Hawley  v.  James,  16  Wend.  61;  Matter  of  Raymond,  73  App.  Div. 
11,  76  N.  Y.  Supp.  355.  A  direction  to  accumulate  and  apply  income  to 
the  discharge  of  incumbrances  is  void.  Matter  of  Fisher,  4  Misc.  46;  Mc- 
Comb  V.  Title  Guarantee  &  Trust  Co.,  36  id.  370,  73  N.  Y.  Supp.  554,  aff'd 
70  App.  Div.  618;  Matter  of  Snyder,  35  Misc.  588,  72  N.  Y.  Supp.  61; 
Dodmorth  v.  Dam,  38  Misc.  684,  76  N.  Y.  Supp.  264;  Matter  of  Jenkins, 
132  App.  Div.  339;  Kirk  v.  McCann,  117  App.  Div.  56,  101  N.  Y.  Supp. 
1093.  So  too,  a  direction  to  invest  surplus  moneys  in  bond  and  mortgage 
vaita  the  termination  of  the  trust  period  of  two  lives.  Kirk  v.  -McGann, 
swpra:  See  Hascall  v.  King,  28  App.  Div.  280,  51  N.  Y.  Supp.  73,  162  N. 
Y.  134.  And  the  minors  must  be  then  in  being,  Gilmnn  v.  Reddington, 
24  N.  Y.  19;  Kilpatrick  v.  Johnson,  15  id.  322,  or  in  being  at  such  death, 
and  the  trust  must  terminate  at  or  before  the  expiration  of  their  majority. 
See  Smith  v.  Paraons,146  N.  Y.  116;  Thorn  v.  De  Breteuil,  179  N.  Y.  64; 
Matter  of  Rankm,  101  App.  Div._189,  91  N.  Y.  Supp.  933,  aff'd  182  N.  Y. 
519.  A  gift  of  property  to  executors  in  trust  to  receive  rents  and  profits 
and  deposit  the  same  in  a  savings  bank  for  ten  years  and  then  sell  and 
di^de  the  proceeds  and  accumulations  among  children,  all  of  whom  were 
of  full  age,  is  void.    Brandt  v.  Brandt,  13  Misc.  431,  34  N.  Y.  Supp.  684. 


530  surrogates'  courts  §  482 

So,  too,  a  provision  requiring  the  creation  of  a  fund  from  the  income  of 
each  child's  share  and  the  annual  reinvestment  of  the  surplus  income 
imtil  the  final  distribution  when  the  youngest  reaches  the  age  of  25. 
Hcyrndorf  v.  Horndorf,  13  Misc.'  343,  34  N.  Y.  Supp.  560. 

(2)  If  the  accumulation  is  directed  to  commence  at  any  time  subse- 
quent to  the  above,,  it  must  commence  within  the  time  allowed  for 
the  suspension  of  the  absolute  ownership  of  personal  property  and 
during  the  minority  of  the  beneficiaries,  and  terminate  at  or  before  the 
expiration  of  such  minority.  If,  in  either  of  these  cases,  the  direction 
for  an  accumulation  is  for  a  longer  term  thaii  during  the  minority  of  the 
beneficiaries,  the  direction,  whether  separable  or  not  from  other  provisions 
of  the  instrument,  see  Williams  v.  WilKams,  8  N.  Y.  525;  Kilpatriek 
V.  Johnson,  15  id.  322;  King  v.  Rundle,  15  Barb.  139,  is  void  only  as  respects 
the  time  beyond  such  minority.  Tobin  v.  Graf,  39  Misc.  412,  80  N.  Y. 
Supp.  5.  This  statute  does  not  apply  to  or  affect  property  given  in  perpe- 
tuity to  religious  corporations  incorporated  under  the  general  statute. 
Williams  v.  Williams,  8  N.  Y.  525.  And  see  Trustees  of  Theological  Semi- 
nary V.  Kellog,  16  id.  83;  Wetmare  v.  Parker,  52  id.  450;  Matter  of  Abbott, 
3  Redf.  303;  Stanton  v.  Miller,  58  N.  Y.  192;  Livingston  v.  Gordon,  7  Abb; 
N.  C.  53;  Matter  of  Wesley,  43  St.  Rep.  952,  17  N.  Y.  Supp.  304;  St.  John 
V.  Andrews  Institute,  117  App.  Div.  698,  191  N.  Y.  254.  But  in  Robb  v. 
Wash.  &  Jeff.  College,  185  N.  Y.  485,  it  was  said  that  charitable  bequests 
are  as  much  within  the  statute,  relating  to  perpetuities  and  accumulations 
as  any  others.  In  other  words,  a  direction  for  an  illegal  accumulation 
does  not  render  a  legacy  wholly  void,  but  the  direction  may  be  stricken 
out  and  the  legacy  and  the  genera,l  purposes  for  which  it  was  given  may 
remain.  Williams  v.  Williams^  8  N.  Y.  525.  See  also  Dodge  v.  Pond,  23 
id.  69;  Manice  v.  Manice,  43  id.  303;  Robinson  v.  Robinson,  1  Lans.  117; 
Haxtun  v.  Corse,  2  Barb.  Ch.  506;  Craig  v.  Craig,  3  id.  76;  Kilpatriek  v. 
Johnson,  15  N.  Y.  322;  Bonard's  Will,  16  Abb.  Pr.  N.  S.  128,  208;  Matter 
ofRoos,  4  Misc.  232,  24  N.  Y.  Supp.  862;  Endress  v.  WiU^,  122  App.  Div. 
110;  Denison  v.  Denison,  103  App.  Div.  523,  86  N.  Y.  Supp.  604,  aff'd 
185  N.  Y.  438;  Underwood  v.  Curtis,  127  N.  Y.  523;  Matter  of  Jenkins, 
132  App.  Div.  339. 

Implied  directions  to  accumulate  are  as  much  within  the  prohibition 
of  the  statute  as  those  expressly  given.  If,  upon  comparing  the  provisions 
of  the  will  with  the  condition  of  the  estate,  it  is  apparent  that  the  testator 
intended  an  unauthorized  accumulation,  this  intention  cannot  ibe  carried 
into  effect,  and  any  provision  of  the  will  which  is  dependent  upon  it  is  void. 
This,  however,  is  never  permitted  to  affect  any  portion  of  the  will  not 
necessarily  connected  with  the  illegal  accumulation,  and  which  can  be 
readily  executed  independently  of  it.  Dodge  v.  Pond,  23  N.  Y.  67,  79; 
Chaplin,  Suspension,  etc.,  §§  430  et  seq. 

§  482.  Effect  of  illegal  suspension.— The  statute,  L.  1896,  c.  547,  §  53 
(1  R.  S.  726,  §  40);  Cons.  L.  1909,  chap.  52,  §  63,  gives  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate,  income  accruing  during 
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a  suspension  of  the  absolute  ownership,  and  of  which  no  disposition  or 
valid  accumulation  is  directed.    It  is  no  longer  doubtful  that  this  provi- 
sion applies  to  the  case  of  income  from  personal  estate.    Cook  v.  Lowry, 
29  Hun,  20.    See  MeUon  v.  Devlin,  31  App.  Div.  146,  53  N.  Y.  Supp.  172, 
aff'd  167  N.  Y.  573;  MaUer  of  Harteau,  125  App.  Div.  710;  Matter  of  Har- 
wpod,  52  Misc.  82;  Reeves  v.  Snook,  86  App.  Div.  303,  83  N.  Y.  Supp.  746; 
Matter  of  Conger,.  81  App.  Div.  493,  80  N.  Y.  Supp.  933;  Thorn  v.  De  Bre- 
tmil,  86  App.  Div.  405,  83  N.  Y.  Supp.  849,  modif.  in  other  respects,  179 
N.  Y.  64.    In  U.  S.  Trust  Co.  v.  Soher,  178  N.  Y.  443,  the  court  was  unable 
to  determine  who  was  entitled  to  the  "next  eventual  estate,"  and  distrib- 
uted the  surplus  as  in  case  of  intestacy.    But,  it  seems,  the  above  pro- 
vision applies  only  where  such  income  is  derived  from  some  specific  fund, 
or  is  distinguishable  from  that  of  all  other  property.    Dodge  v.  Pond,  23  N. 
Y.  69,  79;  Grant  v.  Grant,  3  Redf.  283;  Thomas  v.  Pardee,  12  Hun,  151. 
The  operation  and  application  of  this  statute  are  further  illustrated  in  Pray 
V.  Hegeman,  92  N.  Y.  508;  Barbour  v.  De  Forest,  95  id.  13;  Delafield  v.  Ship- 
man,  103  id.  463;  Delafield  v.  Barlow,  107  id.  535;  Schettler  v.  Smith,  41  id. 
328;  Cook  v.  Lomry,  95  id.  103,  107;  Williams  v.  Williams,  8  id.  525;  Kil- 
Patrick  v.  Johnson,  15  id.  322;  Potter  v.  McAlpine,  3  Dem.  108;  Matter  of 
Sands,  20  St.  Rep.  850;  Smith  v.  Secor,  31  App.  Div.  103,  52  N.  Y.  Supp. 
562,  aff'd  157  N.  Y.  402;  Clark  v.  Clark,  23  Misc.  272,  50  N.  Y.  Supp.  1041; 
Sanfard  v.  Goodell,  82  Hun,  369,  31  N.  Y.  Supp.  490;  Matter  of  Snyder,  35 
Misc.  588,  72  N.  Y.  Supp.  61;  St.  John  v.  Andrews  Institute,  117  App.  Div. 
698,  191  N.  Y.  254.    Where,  however,  it  is  manifest  from  the  analysis  of 
a  will  that  it  was  the  purpose  of  the  testator  to  perpetuate  his  estate  in 
one  indivisible  trust,  contrary  to  the  provisions  of  the  statute  against  per- 
petuities, the  whole  will  must  fail  and  the  estate  be  divided  among  those 
entitled  under  the  Statute  of  Distribution.    Central  Trust  Co.  v.  Egleston, 
185  N.  Y.  23.' 

§  483.  Trust  gifts  to  literary  institutions. — Real  and  personal  estate 
may  be  granted  and  conveyed  to  any  incorporated  college  or  other  literary 
incorporated  institution  in  this  State,  to  be  held  in  trust  (1)  to  establish 
and  maintain  an  observatory;  (2)  to  found  and  maintain  professorships 
and  scholarships  i  (3)  to  provide  and  keep  in  repair  a  burial  place  for  the 
dead;  (4)  for  any  other  specific  purpose  contemplated  in  the  general  ob- 
jects authorized  by  their  respective  charters.  Cons.  L.  1909,  chap.  45, 
§  13,  subd.  1; id.,  chap.  52,  §  114. 

§  484.  Bequests  to  city  or  village  corporation  for  certain  purposes. — 
Reial  and  personal  estate  may  be  granted  to  the  corporation  of  any  city 
or  village  of  this  State,  in  trust  for  any  purpose  of  education  or  the  diffu- 
sion of  knowledge,  or  for  the  relief  of  distress.  [While  a  bequest  of  personal 
property  to  a  town  for  the  support  of  its  poor  is  vaKd,  a  devise  of  real  estate 
for  that  purpose  is  void.  Fosdick  v.  Hempstead,  29  St.  Rep.  545,  8  N.  Y. 
Supp.  772.]  Or  for  parks,  gardens,  or  other  ornamental  grounds,  or  grounds 
for  the  purpose  of  military  parades  and  exercise,  or  health  and  recreation, 
within  or  near  such  city  or  village.    Matter  of  Crane,  12  App.  Div.  271,  42 
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N.  Y.  Supp.  904,  aff'd  159  N.  Y.  557,  citing  he  Couteulxy.  City  of  Buffalo, 
33  N.  Y.  342;  Clements  v.  Babcock,  26  Misc.  90,  56  N.  Y.  Supp.  527.  And 
property  may  also  be  granted  to  superintendents  of  common  schools  of 
any  town,  and  to  trustees  of  school  districts,  in  trust  for  the  benefifc  of  th:e 
common  schools  of  the  town,  or  of  the  schools  of  the  district.  Laws  1840, 
chap.  318;  Laws  1841,  chap.  261;  Laws  184^6,  chap.  74;  Laws  1855,  chap. 
432;  Laws  1890,  ,chap.  160;  Laws  1892,  chap.  25;  Cons.  L.  1909,  chap.  45, 
§  13,  subd.  2;  Id.,  chap.  52,  §  114.  See  Adams  v.  Perry,  43  N.  Y.  487; 
Yates  V.  Yates,  9  Barb.  324.  By  Laws  1905,  chap.  388,  it  was  provided  that 
whenever  any  person  or  persons,  copartnership,  corporation  or  association 
shall  give,  bequeath  or  assign  to  the  State  of  New  York  "any  bonds,  war- 
rants, choses  inaction  or  other  obligations  of  any  other  State,  the  governor 
is  hereby  authorized,  in  his  discretion,  to  receive  and  accept  the  same 
for  the  benefit  of  the  State  and  the  right  and  title  thereto  and  therein  shall 
thereupon  pass  to  and  vest  in  this  State  and  the  same  and  all  the  proceeds 
thereof  when  collected  shall  be  held  by  the  comptroller  in  a  special  account 
or  fund,  subject  to  be  appropriated  by  the  Legislature  only,  for  the  sup- 
port of  conamon  schools,  or  for  the  promotion  of  some  educational  interest 
in  th6  State. 

§  485.  Bequests  for  cemetery  purposes. — A  person  residing  in  this 
State  may  create  a  trust  in  perpetuity  for  the  maintenance  of  a  cemetery 
lot,  the  preservation  of  a  building,  structure,  fence  or  walk  therein,  the 
renewal  or  preservation  of  a  tomb,  monument,  stone,  fence,  railing  or  other 
erection  or  structure  on  or  around  such  lot,  or  the  planting  or  cultivation 
of  trees,  shrubs,  flowers  or  plants  in  or  about  such  lot,  or  for  any  of  such 
purposes.  And  he  may  direct  that  the  income  from  the  trust  shall  be  ap- 
phed  to  one  or  more  of  the  purposes  above  mentioned.  Cons.  L.  1909, 
chap.  16,  §  152  (Laws  1906,  chap.  362)y  amending  theCounty  Law  (Laws 
■1892,  chap.  686).  For  the  purpose  of  creating  such  trust,  the  testator  or 
grantor  may  transfer,  convey,  devise  or  bequeath  to  the  county  treasurer 
of  the  county  in  which  such  person  resides  or  in  which  sUch  cemetery  is 
located;  or  if  such  person  resides  or  such  cemetery  is  located  in  a  county 
wholly  within  a  city,  to  the  chamberlain  of  such  city,  real  or  personal 
property;  designating  such  county  treasurer  or  chamberjain  as  trustee  in 
the  instrimient  creating  such  trust.  (Id.)  See  also  the  Village  Law  (Cons. 
L.  1909,  chap.  64,  §  295).  By  Cons.  L.  1909,  chap.  45,  §  13a,  and  chap.  52, 
§  114o  (added  by  Laws  1909,  chap.  218),  gifts,  bequests  and  devises  of 
real  and  personal  property,  "in  trust  for  the  perpetual  care  and  mainte- 
nance, improvement  or  embellishment  of  private  burial  lots  in  cemeteries, 
Bind  the  walks,  fences,  monument,  structures  and  tombs  thereon,  are  per- 
mitted and  shall  be  deemed  to  be  for  charitable  and  benevolent  uses.  By 
another  statute,  [Cons.  L.  1909,  chap.  53,  §  7  (Laws  1895,  chap.  723,  §  7), 
which  authorizes  a  bequest  of  lands  in  trust  to  apply  the  income  to 
the  care  of  a  burial  lot.  Driscoll  v.  Hewlett,  132  App.  Div.  125,]  any 
reUgious  corporation  may  take  and  hold,  by  purchase,  grant,  gift  or  devise, 
real  property  for  the  purposes  of  a  cemetery;  or  such  lot  or  lots  in  any 
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cemetery  connected  with  it,  as  may  be  conveyed  or  devised  to  it,  with  or 
without  provisions  limiting  interments  therein  to  particular  persons  or 
classes  of  persons;  and  may  take  and  hold  any  property  granted,  given, 
devised  or  bequeathed  to  it  in  trust  to  apply  the  same  or  the  income  or 
proceeds  thereof,  under  the  direction  of  the  trustees  of  the  corporation, 
for  the  improvement  or  embellishment  of  such  cemetery  or  any  lot  therein, 
including  the  erection,  repair,  preservation  or  removal  of  tombs,  monu- 
ments, gravestones,  fences,  railings  or  other  erections,  or  the  planting  or 
cultivation  of  trees,  shrubs,  plants,  or  flowers  in  or  around  any  such  ceme- 
tery or  cemetery  lots. 

§  486.  Necessary  elements  of  a  trust. — Except  as  above,  the  purposes 
for  which  trusts  of  personal  property  may  be  created  are  not  defined  or 
limited  by  the  statute — ^it  would  be  impracticable  to  do  so, — but  whatever 
the  scheme  of  the  trust  (if  it  be  not  against  public  policy),  [for  example, 
a  so-called  spendthrift  trust.  See  Ullman  v.  Cameron,  186  N.  Y.  339, 
and  cases  cited,]  the  purpose  must  be  definite.  Matter  of  Scott,  31  Misc. 
85,  64  N.  Y.  Supp.  577;  McComb  v.  Title  Guarantee  &  Trust  Co.,  36  Misc. 
370,  73  N.  Y.  Supp.  554,  aff'd  70  App.  Div.  618.  See  Matter  of  Morgan,  56 
Misc.  235.  There  must  be  a  designated  trustee,  and  the  beneficiary  must 
be  certain  and  entitled  to  enforce  the  trust;  otherwise,  there  would  be  an 
indefinite  continuance  of  the  trustee's  powers  which  would  constitute  a 
perpetuity.  Adams  v.  Perry,  43  N.  Y.  487;  Tilden  v.'Green,  54  Hun,  231, 
130  N.  Y.  29.  The  case  of  Murray  v,  Miller,  178  N.  Y.  316,  seems  to  hold 
that  the  beneficiary  must  be  capable  of  identification  at  the  time  of  testa- 
tor's death,  even  though  the  bequest  is  not  to  take  effect  until  the  termina- 
tion of  a  life  estate.  Thus  a  direction  that  the  residue  of  the  estate  be 
placed  in  the  hands  of  the  pastor  of  a  church,  to  be  bestowed  in  a  manner 
which  he  may  wisely  direct,  is  void  for  want  of  a  defined  beneficiary. 
Matter  of  Foley,  10  N.  Y.  Supp.  12.  Compare  Power  v.  Cassidy,  79  N.  Y. 
602.  A  bequest  to  "my  executors,  to  be  expended  by  them  for  benevolent 
and  charitable  purposes,  as  they  or  the  survivor  of  them  shall  in  their  or 
his  good  judgment  deem  wise  or  best  for  the  promotion  of  Christianity  and 
the  welfare  of  mankind  in  the  world,"  is  void  for  uncertainty  as  to  the 
beneficiaries.  Matter  of  Jackson,  20  N.  Y.  Supp.  380;  People  v.  Powers, 
147  N.  Y.  104,  69  St.  Rep.  403;  Trunkey  v.  Van  Sant,  83  App.  Div.  272, 
82  N.  Y.  Supp.  94,  rev'd  176  N.  Y.  535,  but  aff'd  as  to  this  point.  So,  too, 
a  clause  in  the  will  authorizing  the  executors  to  distribute  testator's  jewelry 
and  wearing  apparel  among  such  of  his  friends  as  they  see  fit, — Held  vague 
and  inoperative.  Fairbrass  v.  Purdy,  44  App.  Div.  636,  60  N.  Y.  Supp. 
753.  But  in  Jay  v.  Lee,  41  Misc.  13,  83  N.  Y.  Supp.  579,  it  was  said  that  a 
bequest  of  wearing  apparel,  etc.,  to  two  persons  in  trust  to  distribute  them 
"to  the  persons  I  have  indicated  to  them  in  my  lifetime"  was  not  indefinite 
as  to  beneficiaries.  Compare  Matter  of  Keenan,  107  App.  Div.  234.  A  be- 
quest, "to  be  uSed  especially  for  the  interest  of  "  a  person  is  void  as  a  trust. 
Ramsay  v.  De  Remer,  65  Hun,  212;  s.  p.,  Pell  v.  Folger,  23  N.  Y.  Supp.  42. 
A  provision  that  all  of  testator's  property  remaining  after  paying  his  debts 
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should  be  expended  for  a  monument  at  his  grave,  is  not  void  on  the  groimd 
that  there  is  no  ascertained  beneficiary.    Matter  of  Boardman,  20  N.  Y. 
Supp.  60.    For  illustrations  of  the  rule,  see  Hope  v.  Brewer,  136  N.  Y.  126, 
48  St.  Rep.  834;  Dammert  v.  Oshorn,  65  Hun,  585,  20-  N.  Y.  Supp.  474; 
Spencer  v.  De  Witt  C.  Hay  Library  Asm.,  36  Misc.  393,  73  N.  Y.  Supp.  712; 
MaMer  of  Botsford,  23  Misc.  388,  52  N.  Y.  Supp.  238,  aff'd  37  App.  Div.  73; 
Edson  V.  Bartow,  10  App.  Div.  104,  41  N.  Y.  Supp.  723.(modif.  in  other 
respects  in  154  N.  Y.  199);  Pratt  v.  Roman  CathoUe  Orphan  Asylum,  20 
App.  Div.  352;  Beecher  v.  Yale,  45  N.  Y.  Supp.  622;  Cktpp  v.  Byrnes,  3 
App.  Div.  284,  38  N.  Y-  Supp.  1063;  Wyman  v.  Woodbury,  86  Hun,  277, 
33  N.  Y.  Supp.  217,  66  St.  Rep.  845;  Butler  v.  Trustees,  etc.,  9.2  Hun,  96, 
36  N.  Y.  Supp.  562.    For  the  same  reason,  a  bequest  to  one,  in  trust  for 
the  saying  of  masses  for  the  repose  of  testator's  soul;  is  invalid;  there  iSj 
in  such  a  case,  no  defined  or  ascertainable  living  person  who  has,  or  ever 
could  have,  any  temporal  interest  in  the  performance  of  the  trust,  and  no 
incorporated  church  designated  which  would  entitle  it  to  claim  any  portion 
of  the  fund.    Matter  of  Wright,  N.  Y.  L.  J.,  Jan.  10,:  1893;  Holland  v.  Alr 
cock,  108  N.  Y.  312;  Power  v.  Cassidy,  79  id.  602;  Prichard  v.  Thompson, 
95  id.  76.    But  see  Matter  of  Backes,  9  Misc.  504,  30  N.  Y.  Supp.  394.    In 
Matter  of  Zimmerman,  22  Misc.  411,  a  gift  to  a  priest,  for  which  masses 
were  to  be  said,  was  upheld  as  a  conditional  bequestj    And,;  in  Matter , of 
Eppig,  63  Misc.  61^,  a  direction  to  executors  to  pay  out  and  expend  cer- 
tain sums  from  time  to  time,  in  their  discretion,  for  the  saying  of  masses 
was  held  to  be  a  gift  to  the  executors  for  a  religious  use  upon  a  valid  and 
effectual  trust.    A  bequest,  absolute  on  its  face,  to  the  "sister  superior  or 
reverend  mother,"  who  should  at  the  time  of  testator's  death  be  in  charge 
of  a  home  for  the  aged,  provided  a  bequest  to  the  home  should  fail,  as  it 
did  by  reason  of  the  will  being  executed  within  two  months  of  his  death, — 
sustained,  as  sufficiently  describing  the  legatee.    Matter  of  Mullen,  25  Misc. 
253,  55  N.  Y.  Supp.  432.    See  Johnston  v.  Hughes,  187  N.  Y.  446. 

§  487.  Gifts  for  charitable  purposes. — Presumably  to  secure  to  the 
public  the  fruits  of  the  benevolent  intentions  of  testators  against  the  dan^ 
gers  incident  to  the  rule  requiring  certainty  in  the  designation  of  a.  bene- 
ficiary, the  statute  provides  that,  "No  gift,  grant,  or  bequest  to  religiousy 
educational,  charitable,  or  benevolent  uses,  which  shall,  in  other  respects, 
be  valid  under  the  laws  of  this  state  shall  be  deemed  invalid  by_  reason 
of  the  indefiniteness  or  uncertainty  of  the  persons  designated  as,  the  bene- 
ficiaries thereunder  in  the  instrument  creating  the  same.  If  in  the  instru- 
ment creating  such  a  gift,  grant,  or  bequest  there  is  a  trustee  named  to 
execute  the  same,  the  legal  title  to  the  property  given,  grantedj  or  be- 
queathed for  such  purposes  shall  vest  in  such  trustee.  If  no  person  be 
named  as  trustee,  then  the  title  to  such  property  shall  vest  in  the  supreme 
court."  Cons.  L.  1909,  chap.  45,  §  12  (reenacting,  with  certain  changes, 
Laws  1893,  chap.  701,  as  amended  by  Laws  1901,  chap.  291), 

A  gift  to  an  unincorporated  college  maintained  by  a  foreign  States  is  not 
"in  other  respects"  valid  under  the  laws  of  this  State,  and  the  statute 


§  487  CONSTRUCTION  OF  WILLS  535 

♦ 

does  not  apply.  Catt  v.  Catt,  118  App.  Div.  742.  The  statute  does  not 
change  the  rule  of  law  that  an  unincorporated  society  is  incapable  of 
taking  a  bequest,  either  absolutely  or  as  trustee..  Frolock  v.  Lyford,  107 
App.  Div.  543,  95  N.  Y.  Supp.  433,  aff'd  187  N.  Y.  524.  See  Mount  v. 
TuUk,  183  N.  Y.  358. 

Nor  has  it  abrogated  the  provision  of  the  statutes  relating  to  the  sus- 
pension of  absolute  ownership  and  the  accumulation  of  income.  St.  John 
V.  Andrews  Institute,  191  N.  Y.  254. 

The  same  act,  as  amended  by  Laws  1909,  chap.  144,  also  provides  that 
"Whenever  it  shall  appear  to  the  court  that  circumstances  have  so  changed 
since  th§  execution  of  an  instrument  containing  a  gift,  grant,  bequest  or  de- 
vise to  religious,  educational,  charitable  or  benevolent  uses  as  to  render  im- 
practicable or  impossible  a  literal  compliance  with  the  terms  of  such  instru- 
ment, the  court  may,  upon  the  application  of  the  trustee  or  of  the  person 
or  corporation  having  the  custody  of  the  property,  and  upon  such  notice 
as  the  court  shall  direct,  make  an  order  directing  that  such  gift,  grant, 
bequest  or  devise  shall  be  administered  or  expended  in  such  manner  as  in 
the  judgment  of  the  court  will  most  effectually  accomplish  the  general 
purpose  of  the  instrument,  without  regard  to  and  free  from  any  specific 
restriction,  limitation  or  direction  contained  therein;  provided,  however, 
that  no  such  order  shall  be  made  without  the  consent  of  the  donor  or 
grantor  of  the  property,  if  he  be  living."  In  Loch  v.  Mayer ^  50  Misc.  442, 
100  N.  Y.  Supp.  837,  it  was  suggested  that  the  use  of  the  word  "instru- 
ment" in  the  act,  does  not  indicate  an  intention  of  the  Legislature  to  con- 
fine its  provisions  to  trusts  created  by  a  writing. 

But  the  statute  has  no  application  to  the  will  of  a  person  who  died  prior 
to  its  passage.  Butler  v.  Trustees,  etc.,  supra;  Murray  v.  Miller,  85  App. 
Div.  414,  83  N.  Y.  Supp.  591,  aff'd  178  N.  Y.  316.  But  see  Morgan  v. 
Durand,  51  Misc.  523,  101  N.  Y.  Supp.  1002?  The  purpose  of  the  act  was 
to  restore  the  law  of  charitable  trusts  as  declared  in  Williams  v.  Williams, 
8  N.  Y.  525.  Loch  v.  Mayer,  50  Misc.  442,  100  N.  Y.  Supp.  837;  Alkn  v. 
Stevens,  161  N.Y.  122,  55  N..  E.  Rep.  568.  Hence,  a  residuary  bequest  to 
trustees  named,  for  the  purpose  of  founding  a  home  for  the  aged,  to  be 
located  in  the  city  of  Syracuse  for  the  benefit  of  those  who  by  niisfortune 
have  become  incapable  of  providing  for  themselves,  etc.,  the  duration  of  the 
trust  not  being  limited  by  Uves, — Held  to  be  valid  and  not  subject  to  the 
objections  of  indefiniteness  or  creating  a  perpetuity.  Allen  v.  Stevens, 
supra.  So,  too,  a  bequest  to  one  who  is  the  treasurer  of  a  hospital,  "in 
trust  to  be  used  as  she  may  deem  best,  toward  the  interest  of  the  hospital." 
Matter  of  Beaver,  62  Misc.  155.  See  HvM  v.  Pearson,  36  App.  Div.  224, 
55  N.  Y.  Supp.  324;  Matter  of  Fitzsimons,  29  Misc.  204.  For  a  similar 
statute  as  to  charitable  devises,  see  Cons.  L.  1909,  chap.  52,  §  113,  as 
amended  by  Laws  1909,  chap.  144  (Laws  1896,  chap.  547,  §93).  By 
Cons.  L.  1909,  chap.  45,  §  13a,  and  id.,  chap.  52,  §  114a  (added  by  Laws 
1909,  chap.  218),  trusts  of  real  and  personal  property  for  the  care  and  main- 
tenance of  cemetery  plots  are  declared  to  be  for  charitable  and  benevolent 
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purposes;  and  shall  not  be  deemed  to  be  invalid  by  reason  of  any  indefinite- 
ness  or  uncertainty  of  the  persons  designated  as  beneficiaries  in  the  instrur 
ment  erecting  the  same,  nor  shall  they  be  deemed  invalid  as  violating  any 
existing  laws  against  perpetuities  or  suspension  of  the  power  of  alienation 
of  title  to  property.  "  But  nothing  herein  contained  shall  affect  any  exist- 
ing authority  of  the  courts  to  pass  upon  the  reasonableness  of  the  amount 
of  such  gift,  grant  or  bequest." 

Before  the  enactment  of  those  statutes  it  was  held  that  a  bequest,  in 
trust,  to  invest  the  principal  and  expend  the  income  in  keeping  the  testa- 
tor's cemetery  lot  clean  and  in  good  order  and  repair,  was  not  a  gift  to  a 
religious,  educational,  charitable  or  benevolent  use  within  the  meianing  of 
chapter  701  of  the  Laws  of  1893.  Matter  of  WaUron,  57  Misc.  275.  To 
the  same  effect,  as  to  a  devise  to  a  religious  corporation  for  the  same  pur- 
pose, Driscoll  V.  Hewlett,  132  App.  Div.  125. 

The  statute  does  not  empower  the  courts  to  modify  or  alter  the  directions 
of  a  testator,  but  merely  validates  testamentary  dispositions  that  before  its 
enactment  would  have  been  void.  Mount  v.  Tuttle,  183  N.  Y.  358.  Thus, 
a  bequest  for  a  charitable  object  which  is  too  indefinite  to. be  construed  as 
a  direct  gift  to  any  beneficiary  may  be  sustained  as  a  trust  under; the 
statute.  Bowman  v.  Domestic  and  Foreign  M.  Society,  182  N.  Y.  494 ;  Kings- 
bury V.  Brandegee,  113  App.  Div.  606.  It  is  the  uncertainty  of  the  bene- 
ficiary alone  that  the  court  is  authorized  to  remedyj  and  only  then,  if  the 
purpose  of  the  trust  is  sufficiently  defined  to  be  carried  out.  A  trust  may 
be  so  indefinite  and  uncertain  in  its  purposes,  as  distinguished  from  its 
beneficiaries,  as  to  be  impossible  of  administration.  In  such  case  the  court 
caiinot  afford  relief.  Matter  of  Shattuck,  193  N.  Y.  446.  It  is  not  the  pur- 
pose of  the  act  to  preserve  gifts  to  private  institutions  or  individuals,  and 
where  the  selection  of  the  beneficiaries  of  a  trust  is  left  to  the  discretion  of 
the  trustee,  subject  only  to  the  limitation  that  they  shall  be  "religious, 
educational  or  eleemosynary  institutions,"  the  trust  is  void.  The  word 
"educational,"  as  used,  does  not  necessarily  describe  a  public  or  charitable 
institution  within  the  meaning  of  the  act.  There  is  no  declared  purpose  in 
making  the  trust,  and  the  possible  devotion  of:  the  income  of  the  trust 
to  private  use  necessarily  affects  the  entire  gift  and  renders  it  invalid.    (Id.) 

§  488.-  Limitations  on  charitable  bequests. — When  the  validity  of  a 
bequest  depends  upon  whether  the  legatee  is  competent  to  take,  or  upon 
the  proportion  which  the  bequest  bears  to  the  value  of  the  whole  estate, 
or  upon  any  other  fact  which  the  will  does  not  disclose  upon  its  face,  but 
must  be  proved,  it  is  obvious  that  no  question  of  the  construction  of  the 
will  arises,  and,  therefore,  the  validity  of  the  bequest  cannot  be  determined 
on  the  application  for  probate.  It  will  come  up  for  determination  during 
the  course  of  the  administration,  as  an  incident  to  some  other  proceeding. 
See  Matter  of  Walker,  136  N.  Y.  20;  Matter  of  Cmmod,  27  Misc.  475,  59 
N.  Y.  Supp.  164;  Hasbrouck  v.  Knoblauch,  59  Misc.  99,  and  §  256,  awte. 
The  Surrogate  has  the  power,  and  it  is  his  duty,  to  determine  these  ques- 
tions.   Matter  of  Talmage,  59  Misc.  130. 
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It  is  declared  by  statute,  Laws  1860,  chap.  360;  Cons.  L.  1909,  c.  18' 
§§  17,  20,  that  no  person  having  a  husband,  wife,  child,  or  parent  shall  by 
his  or  her  last  will  and  testament,  devise  or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific,  religious,  or  missionary  society,  association, 
or  (Corporation,  in  trust  or  otherwise,  more  than  one-half  part  of  his  or 
her  estate  after  the  payment  of  his  or  her  debts.  Gifts  to  charitable  in- 
stitutions in  wills  executed  by  virtue  of  a  power  of  appointment  are  not 
affected  by  the  statute;  for  in  such  case  the  testator  does  not  dispose  of 
"his  or  her  estate."  Farmers  L.  &  T.  Co.  v.  Shaw,  56  Misc.  201,  .aff'd 
127  App.  Div.  656.  Such  a  devise  or  bequest  is  declared  to  be  valid  to 
the  extent  of  one-half  and  no  more.  As  to  the  excess  over  one-half,  there 
is  an  intestacy,  if  there  be  no  other  valid  disposition.  Kearney  v.  Mis- 
sionary Society,  10  Abb.  N.  C.  274.    See  Matter  of  Moderno,  5  Dem.  288. 

A  bequest  to  the  pastor  of  a  designated  church  for  masses  to  be  said 
for  the  repose  of  the  soul  of  testatrix,  is  not  within  the  operation  of 
this  statute.  Vanderveer  v.  McKane,  25  Abb.  N.  C.  105.  Nor  does  it 
apply  to  a  gift  to  a  public  corporation.  Matter  of  Crane,  12  App.  Div.  271, 
42  N.  Y.  Supp;  904;  nor  to  bequests  to  individuals  in  trust  to  found  char- 
ities. Alkn  V.  Stevens,  161  N.  Y.  122,  55  N.  Y.  Supp.  568;  nor  to  gifts  to 
educational  institutions.  Matter  of  Morgan,  56  Misc.  235.  The  claim  that 
the  proposed  beneficiaries  are  foreign  corporations  with  no  inhibition  as 
to  taking  by  devise  or  bequest  in  their  charters  or  under  the  law  of  the  State 
of  their  domicile,  and  that  the  statute  as  to  them  is  not  operative,  is  not 
relevant,  the  status  of  the  testator  and  not  that  of  the  beneficiary  being 
the  question  for  consideration.  Scott  v.  Ives,  22  Misc.  749,  51  N.  Y.  Supp. 
49.    See  also  St.  John  v.  Andrews  Institute,  191  N.  Y.  254. 

Where  the  gift  is  to  the  officers,  trustees,  or  other  representatives  of 
the  corporation,  and  the  intent  to  make  the  gift  to  the  corporation 
appears,  it  will  vest  in  the  latter  instead  of  the  former.  Manice  v. 
Manice,  43  N.  Y.  303,  314,  387;  Chamberlain  v.  Chamberlain,  id.  424, 
437;  Holmes  v.  Mead,  52  id.  332;  New  York  Inst,  for  the  Blind  v.  How, 
10 id.  84;  Van  Deuzenv.  Trustees,  etc.,  4  Abb.  Ct.  App.  Dec.  465;  Currin 
V.  Fanning,  13  Hun,  458;  Matter  of  I  shell,  1  App.  Div.  158,  37  N.  Y. 
Supp.  919;  Hull  v.  Pearson,  36  App.  Div.  224,  55  N.  Y.  Supp.  324; 
Matter  of  Woods,  33  Misc.  12,  67  N.  Y.  Supp.  1123,  aff'd  61  App. 
Div.  587;  First  Presbyterian  Church,  etc.,  v.  McKallor,  35  App.  Div.  98, 
54  N.  Y.  Supp.  740;  Prestm  v.  Howk,  3  App.  Div.  43,  37  N.  Y.  Supp.  1079, 
aff'd  154  N.  Y.  734;  MattJer  of  Morgan,  56  Misc.  235;  Matter  of  Beaver, 
62  Misc.  155;  Matter  of  Comey,  112  App.  Div.  659,  98  N.  Y.  Supp.  676. 
As  to  the  applicability  of  the  law  against  perpetuities  to  gifts  under  this 
statute,  see  Weimore  v.  Parker,  52  N.  Y.  450;  Holmes  v.  Mead,  id.  332; 
Adams  v.  Perry,  43  id.  487,  500. 

The  intent  of  the  statute,  §  17,  Dec.  Est.  Law,  cannot  be  defeated  by  the 
testator's  bequeathing  to  two  or  more  corporations  in  the  aggregate  more 
than  he  can  igive  to  a  single  object,  viz.,  one-half  of  his  estate.  Chamber- 
lain V.  Chamberlkin,  43  N.  Y.  424;  3  Lans.  355.    See  also  Bascom  v.  Al- 
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bertson,  34  id.  584,  616;  Harris  v.  American  Bible  Soc.,2  Abb.  Ct.  App. 
Dec.  316;  Matter  of  Leary,  1  Tuck.  235;  Currin  v.  Fanning,  IS  Hun,  458; 
2  Redf.  526;  Matter  of  Stone,  15  Misc.  317,  37  N.  Y.  Supp.  583.  The  pro- 
portionate value  of  the  amount  given  to  the  corporation,  as  compared  to 
that  of  the  entire  estate,  is  determined  by  ascertaining  the  cash  value  of 
the  gift,  and  also  of  the  entire  estate,  at  the  testator's  death.  Harris  v. 
American  Bible  Soc,  2  Abb.  Ct.  App.  Dec.  316,  4  Abb.  Pr.  N.  S.  421,  46 
Barb.  470;  Hollis  v.  Drew  Theo:  Sem.,  95  N.  Y.  166;  Lefevre  v.  Lefevre, 
59  id.  434;  McKeown  v.  Officer,  25  St.  Rep.  319;  Matter  of  Durand,  194  N. 
Y.  477.  The  surrogate  will  not  undertake,  by  reference  or  otherwise,  to 
ascertain  the  amount  of  the  devise,  until  the  party  intetested  in  the  disputed 
devise  is  brought  in,  and  in  the  meantime  probate  will  be  suspended.  Cuv- 
ren  v.  Sears,  2  Redf.  526,  13  Hun,  458.  As  to  nile  for  figuring  where. §  17 
applies,  see  cases  discussed  by  Ketcham,  Surr.,  in  Matter  of  Brooklyn 
Trust  Co.  {Webb  Est.),  92  Misc.  695. 

In  Matter  of  Johnston,  76  Misc.  391,  the  rule  is  formulated:  "Ascertain 
the  money  value  of  the  estate  as  it  remained  at  death,  subtract  therefrom 
the  amount  of  decedent's  debts,  pay  one-half  of  the  remainder  to  the  cor- 
porate legatees,  whose  legacies  were  subject  to  reduction." 

In  the  headnote  to  the  Webb  Estate  decision  it  is  said: 

"Where  by  reason  of  delay  in  the  disposition  of  the  estate  there  have 
been  decreases  as  well  as  appreciations  in  the  value  of  its  property,  and 
there  have  been  accruals  of  interest  or  income,  the  decreases  must  be  taken 
into  consideration  in  ascertaining  the  value  of  the  estate  as  of  the  time  of 
the  death  of  the  testatrix. 

"Where  in  the  application  of  §  17  of  l^e  Decedent  Estate  La^  it  becomes 
necessary  to  include  in  the  valuation  of  the  estate  the  value  of  vested  re- 
mainders, they  must  be  appraised  by  the  use  of  the  life  tables." 

N.  B.  If  the  gift,  however,^  be  to  trustees  named  in  perpetuity,  the  in- 
come to  be  applied  to  churches,  etc.,  the  gift  not  being,  to  charitable 
corporations  themselves,  it  seems  the  gift  does  not  offend  §  17.  Decker 
V.  Vreeland,  170  App.  Div.  234. 

For  the  purpose  of  ascertaining  the  estate  there  must  first  be  deducted: 

The  widow's  dower.  Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  440; 
Lord  V.  Lord,  44  Misc.  530,  90  N.  Y.  Supp.  143. 

Life  estates.  Matter  of  Strang,  121  App.  Div.  112;  Matter  of  Runk,  55 
Misc.  478.  In  computing  the  value  of  the  life  estates  it  is  proper  to  em- 
ploy annuity  tables,  rather  than  consider  their  actual  duration^.  Matter 
of  Durand,  194  N.  Y.  477;  Matter  of  Strang,  supra.  Contra,  Matter  ef 
Runk,  supra. 

Bequests  not  charitable.  Matter  of  Strang,  121  App.  Div.  112.  Seje 
Matter  o/Dwrand,  194  N.  Y.  477. 

And  the  debts.     Wetmor^  v.  Parker,  52  N.  Y.  450.  , 

For  the  rule  to  determine  proportionate  values,  see  Matter  of  Teed,  59 
Hun,  63;  s.  c.  on  later  appeal,  76  id.  567,  28  N.  Y.  Supp.  203;  Garvey.v. 
Union  Trust  Co.,  29  App.  Div.  513,  52  N,  Y.  Supp.  260. 
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The  restriction  may  be  insisted  on  by  anyone  who  would  derive  a  benefit 
from  the  estate.  Robb  v.  Wash.  &  Jeff.  College,  185  N.  Y.  485.  See  Jones 
V.  KeUey,  63  App.  Div.  614,  72  N.  Y.  Supp.  24,  aff 'd  170  N.  Y.  401 ;  Hemmje 
V.  Meifien,  20  N.  Y.  Supp.  619.  Where  by  the  will  of  a  married  woman  sur- 
vived only  by  her  husband  and  nephews  and  nieces,  more  than  one-half 
of  her  estate,  consisting  wholly  of  personal  property,  is  bequeathed  to  a 
religious '  Corporation  affected  by  the  statute,  the  husband  alone  can  be 
heard  to  object  to  the  bequest.    Matter  of  EMredge,  55  Misc.  636. 

Or  it  may  be  waived.  Trustees,  etc.,  v.  Ritch,  91  Hun,  509,  36  N,  Y. 
Supp.  576,  aff'd  151  N.  Y.  282,  45  N.  E.  876;  Matter  of  Stilson,  85  App. 
Div.  132,  83  N.  Y.  Supp.  67.  Although  the  obvious  design  of  the  statute 
is  to  inhibit  the  disherison  of  persons  standing  in  near  relation  to  testators, 
with  natural  claims  upon  their  bounty,  it  has  been  held  that  it  is  not  con- 
fined to  the  designated  class,  and  that  if  a  testator  leave  none  of  the  speci- 
fied relatives,  the  provisions  of  the  statute  may  be  insisted  upon  by  the 
next  of  kin.  Robb  v.  Wa;sh.  &  Jeff.  College,  185  N.  Y.  485;  Moser  v.  Tal- 
man,  114  App.  Div.  850.  Contra,  Matter  of  Talmage,  59  Misc.  150.  Where 
a  man  and  his  wife  perish  by  the  same  disaster,  and  there  is  no  evidence 
as  to  whether  either  survived  the  other,  the  death  of  the  wife,  for  the 
purpose  of  applying  the  statute  to  the  husband's  will,  must  be  deemed  to 
have  occurred  previous  to  his.  St.  John  v.  Andrews  Institute,  191  N.  Y. 
254. 

By  another  statute,  Law  1848,  chap.  319,  §6;  Law  1903,  chap.  623; 
Cons.  L.  1909,  c.  18,  §§  18,  19,  no  such  devise  or  bequest  is  valid,  unless 
the  will  was  made  and  executed  at  least  two  months  before  the  death  of 
the  testator.  See  Vanderveer  v.  McKane,  25  Abb.  N.  C.  105;  Lawrence 
v.-  Elliott,  3  Redf.  236;  Currin  v.  Fanning,  13-  Hun,  459;  Hemmje  v. 
Meinen,  20  N.  Y.  Supp.  619;  Clements  v.  Babcock,  26  Misc.  90,  56  N. 
Y.  Supp.  527;  Pearson  v.  Collins,  113  App.  Div.  657,  99  N.  Y.  Supp. 
932.  This  act  was  not  repealed  by  the  act  of  1860.  Lefevre  v.  Lefevre,  59 
N.  Y.  434.  See  Kerr  v.  Dougherty,  79  id.  327;  nor  by  Law  1881,  chap.  641, 
which  extends  the  rights  of  corporations  formed  under  the  Act  of  1848  to 
take  a  larger  amount  by  devise  or  bequest;  "subject,  however,  to  the  re- 
strictions" contained  in  that  act.  Matter  of  Conner,  4A  Hun,  424.  -See 
Hollis  V.  Drew  Theo.  Sem.,  95  N.  Y.  166;  Riker  v.  New  York  Hospital,  66 
How.  Pr.  246;  Wardlaw  v.  Home,  etc.,  4  Dem.  473.  The  statute,  however, 
only  applies  to  direct  bequests,  and  not  to  trusts.  Matter  of  Beaver,  62  Misc. 
155.  The  statute  applies  to  a  bequest,  executed  within  the  prohibited 
pferiod,  although  it  is  a  mere  reenaetment  of  a  provision  in  a  fprmer  will. 
.  Matter  of  Benedict,  32  St.  Rep.  139.  This  statutory  provision  is  applicable, 
however,^  only  to  corporations  formed  under  the  general  law  made  by  that 
statute,  or  those  vi^hose  charters  refer  to  it  and  make  its  provisions  applica- 
ble. Stepkensm  v.  Short,  92  N.  Y.  433;  Matter  of  Kavanagh,  125  id.  420; 
Hollis  V.  Drew  Theo.  Sem^,  95  id.  171;  Lefevre  v.  American  Female  Guardian 
Soc,  59  id.  434;  Fairchild  v.  Edson,  154  id.  199;  People's  Trust  Co.  v.  Smith, 
82  Hun,  494,  31  N.  Y.  Supp.  519;  Matter  of  Brush,  35  Misc.  689,  72  N.  Y. 
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Supp.  421;  Pritchard  v.  Kirsch,  58  App.  Div.  332,  68  N.  Y.  Supp.  1049; 
Matter  of  Fitzdmmons,  29  Misc.  731,  62  N.  Y.  Supp.  1009;  Matter  of  Corne- 
lius, 23  Misc.  434,  51  N.  Y.  Supp.  877;  Matter  of  Shattuck,  118  App.  Div. 
888,  rev'd  on  other  points,  193  N.  Y.  446.  See  Matter  of  Norton,  39  App. 
Div.  369,  57  N.  Y.  Supp.  407.  Thus,  it  does  not  affect  membership  cor- 
porations, Spencer  v.  DeWitt  C.  Hay  Library  Ass'n,  36  Misc.  393,  73  N,  Y. 
Supp.  712;  MMter  of  Lampson,  22  Misc.  198,  33  App.:  Div.  49,  161  N.  Y. 
511 ;  nor  corporations  organized  under  special  acts,  in  the  absence  of  express 
words  making  them  subject  to  them.  Matter  of  Hardy,  28  Misc.  307, 59  N.  Y. 
Supp.  912;  Matter  of  Foley ,  27  Misc.  77,  58  N.  Y.  Supp.  201;  Smith  v. 
Havens,  etc.,  Soc,  118  App.  Div.  678,  103  N.  Y.  Supp.  770,  aff'd,  190  N. 
Y.  557;  nor  a  public  corporation,  Clements  v.  Bahcock,  26  Misc.  90,  56  N»  Y, 
Supp.  527.  But  the  statute  is  not  applicable  to  a  corporation  incorporated 
in  another  State  by  whose  laws  it  is  authorized  to  take  the  gift.  Matter 
of  Lampson,  161  N.  Y.  511,  56  N.  E.  9.  See  Farmers  L.  &  T.  Co,  v.  Shaw, 
56  Misc.  201,  aff'd  127  App.  Div.  656.  Hence  a  bequest  to  trustees  in  a 
foreign  country,  for  the  purposes  of  a  charity  to  be  established  in  that 
country,  is  valid,  although  obnoxious  to  our  law,  providing  it  is  vahd  by 
the  law  of  the  place  where  the  gift  is  to  take  effect;  and  which  governs  the 
trustees  and  the  property  when  transmitted  there.  Rdbh  v.  Wash.  &  Jeff^ 
College,  185  N.  Y.  485;  Hope  v.  Brewer]  136  N.  Y.  126,  48  St.  Rep.  834; 
Matter  of  Huss,  126  N.  Y.  537,  37  St.  Rep.  789;  Doty  v.  Hendrix,  16  N.  Y. 
Supp.  284;  Cross  v.  United  States  Trust  Co.,  131  N.  Y.  330,  43  St.  Rep. 
254;  Matter  of  Sturgis,  164  N.  Y.  485;  Matter  of  Leo-Wolf,  25  Misc.  469, 
55  N.  Y.  Supp.  650;  St.  John  v.  Andrews  Institute)  191  N.  Y.  254. 
On  the  other  hand,  if  the  laws  of  the  foreign  State,  like  our  own,  prohibit 
the  bequest,  it  will  be  declared  void  here.  Kerr  v.  Dougherty.,  79  Ni  Y.  327; 
Matter  of  Robertson,  23  Misc.  450,  51  N.  Y.  Supp.  502;  See  Carter  v.  Board 
of  Education,  68  Hun,  435,  as  to  where  the  void  bequest  goes.  Where  the 
residue  is  given  to  three  religious  and  charitable  corporations  to  be  equally 
divided  between  them,  and  two  of  such  corporations  are  unable  to  take 
because  the  will  was  made  within  two  months  of  testator's  death,  the  third 
is  not  entitled  to  the  entire  fund,  but  the  lapsed  shares  pass  to  the  next 
of  kin.    Simmons  v.  Burrell,  8  Misc.  388,  28  N.  Y.  Supp.  625.      , 

§  489.  Bequests  to  corporations.) — A  corporation  cannot  take  by  devise 
or  bequest  unless  expressly  authorized  by  its  charter,  or  b;^  general  statute, 
or  necessarily  implied  therefrom.  Johnston  v.  Hughes,  187  N.  Y.  446; 
Matter  of  Griffin,  167  N.  Y.  71;  Bird  v.  Merklee,.144:  N.  Y.  544.  See  Le 
Couteulx  y.  City  of  Buffalo,  33  N.  Y.  333,  1  R.  S.  57,  §  3;  Cons.  L.  1909, 
chap.  18,  §  12.  See  Hollis  v.  Drew  Theo.  Sem.,  95  N.  Y.  1Q6;  Spencer  rfr. , 
De  Witt  C.  Hay  Library  Ass'n,  36  Misc.  393,  73  N.  Y.  SupJ).  712;  First 
Presbyterian  Church,  etc.,  v.  McKallor,  35  App.  Div.  98,  54  N.  Y.  Supp. 
740;  Johnson  v.  Hughes,  112  App.  Div.  524,  rev'd  187  N.  Y.  446,  on  other 
points.  Hence^a  devise  of  lands  to  a  corporation  for  charitable,  uses,  which 
that  corporation  has  not  power  to  take,  is  void;  e.  g.,  a  devise  to  the 
United  States  for  the  purposes  of  a  general  charity.    Levy  v.  Levy,  33  N. 
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Y.  97;  Matter  of  Fox,  52  id.  530.  See  Boyce  v.  City  of  St.  Louis,  29  Barb. 
650;  Matter  of  McGraw,  45  Hun,  354.  Thp  former  English  law  of  chari- 
table uses  is  not,  and  never  was,  in  force  in  this  State.  Cottman  v.  Grace, 
112  N.  Y.  299,  306;  Holmes  v.  Mead,  52  id.  332;  Holland  v.  Alcock,  108  id. 
312,  336.  Prior  to  Laws  1893,  chap.  701,  as  amended  by  Laws  1901,  chap. 
291,  the  doctrine  of  cy  pres  had  but  httle  place  in  our  law.  Beekman  v. 
Bonsor,  23  N.  Y.  298,  310; Levy  y.  Levy,  Z3id.  97,  138;  Bascom  v.  Albertson, 
34  id.  584.  An  entirely  new  system  was  adopted,  authorizing  and  limiting 
gifts  to  charity;  and  all  uses  and  trusts,  except  those  authorized  by  the 
statute,  were  abolished.  1  R.  S.  727;  §  45.  The  EngUsh  law,  and  the 
changes  effected  by  our  statutes,  are  reviewed  in  Holland  v.  Alcock,  108 
N.  Y.  312;  Matter  of  McGraw,  111  id.  66;  Bascom  v.  Albertson,  34  id.  584; 
Levy  v.  Levy,  33  id.  97;  Yates  v.  Yates,  9  Barb.  324,  3Z8-M1 ;  Ayres  v.  Trus- 
tees, etc.,  3  Sandf.  351.  And  see  Fontain  v.  Ravenel,  17  How.  (U.  S.)  369. 
But  Laws  1901,  chap.  291,  seems  to  have  enacted  the  doctrine  of  cy  pres 
to  the  fullest  extent  that  it  has  ever  been  held  to  have  existed  in  this 
State.  Loch  v.  Mayer,  50  Misc.  442, 100  N.  Y.  Supp.  837.  As  to  the  power 
of  a  Surrogate's  Court  to  pass  on  this  question,  see  Matter  of  Merriam,  136 
N.  Y.  58.  The  city  of  New  York  has  capacity  at  common  law  and  by  stat- 
ute to  take  personal  property  by  bequest.  Matter  of  Crane,  12  App.  Div. 
271,  42  N.  Y.  Supp.  904.  So  a  gift  to  a  State  to  be  used  in  founding 
scholarships  is  also  void.  Catt  v.  Catt,  118  App.  Div.  742.  The  govern- 
ment exists  under  grants  of  power,  express  or  implied,  in  a  written  con- 
stitution, and  the  functions  of  all  the  departments  are  definitely  limited 
and  arranged,  and  it  is  not  within  its  express  or  implied  powers  to  admin- 
ister a  charity. 

So  an:  unincorporated  society  or  association  is  incapable  of  taking  an  im- 
mediate gift  under  a  will  as  devisee  or  legatee.  Fralick  v.  Lyford,  107  App. 
Div.  543,  95  N.  Y.  Supp.  433,  aff'd  187  N.  Y.  524;  Mount  v.  Tuttle,  183  N. 
Y.  358.  Subsequent  incorporation  will  not  enable  it  to  take  the  bequest. 
White  V.  Howard,  46  N.  Y.  144;  Williams  v.  Williams,  8  id.  524;  Owens 
v.  Missionary  Soc,  14  id.  380;  Marx  v.  McGlynn,  88  id.  357;  Sherwood  v. 
American  Bible  Soc,  4  Abb.  Ct.  App.  Dec.  227, 1  Keyes,  561;  Bonard's  Will, 
16  Abb.  Pr.  (N.  S.)  128;  Lutheran  Ref.  Church  v.  Mook,  4  Redf.  513;  First 
Presbyterians  Soc.  v.  Bowen,  21  Hun,  389;  Riley  v,  Diggs,  2  Dem.  184;  Car- 
penter V.  Historical  Soc,  .td.-574;  Matter  of  Y.  M.  C.  A.,  22  App.  Div.  325,  47 
N.  Y.  Supp.  854;  Matter  of  Rounds,  25  Misc.  101;  Fairchild  v.  Edson,  154  N. 
Y.  199.  Compare  Dammert  v.  Osborn,  140  id.  30.  Trustees  of  an  unincor- 
porated educational  institution  under  the  direction  and  control  of  a  quart 
terlyi  meeting  of  the  Society  of  Friends, — Held  capable  of  taking  a  bpquest. 
Und&rhiU  V.  Wood,  65  N.  Y.  Supp.  1105,  aff'd  in  53  App.  Div.  640.  A 
devise  to  an  incorporated  society  in  trust  for  an  unincorporated  associa- 
tion is  good,  if  the  latter  is  incorporated  before  the  money  is  payable. 
Philson  V.  Moore,  23  Hun,  152.  Under  a  devise,  "At  the  death  of  my 
wife,  I  give  and  devise"  to  a  society,  not  incorporated  at  the  time  of  testa- 
tor's death,  but  incorporated  at  the  time  of  the  death  of  his  wife,  the 
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society  can  take,  because  the  title  does  not  vest  until  the  death  of  the 
wife.    Lougheed  v.  Dykeman's  Baptist  Church,  58  Hun,  364,  12  N.  Y.  Supp. 
207,  aff'd  129  N.  Y.  211.    Compare  People  v.  Si-monson^  126  idi  299,  37  St. 
Rep.  371.    But  where  a  bequest  is  made  to  a  corporation  upon  the  happen- 
ing of  a  future  contingency,  the  capacity  of  the  donee  to  take  is  to.be  deter- 
mined as  of  the  date  of  the  happening  of  the  contingency  and  not  as- of 
the  date  of  the  testator's  death.    Richards  v.  Hartshorne,  110  App.  Div. 
650,  97  N.  Y.  Supp.  754;  Matter  of  Morgan,  56  Misc.  235.    An  association, 
though  unincorporated,  is,  however,  entitled  to  take  a  legacy  for  a  pious 
use,  Potter  v.  Chapin,  6  Paige,  639";  De  Witt  v.  Chandler,  11  Abb.  Pr.  459; 
Owens  V.  Missionary  Soc,  14  N.  Y.  380,  and  cases  cited;  [See  Pratt  v. 
Roman  Catholic  Orphan  Asylum,  20  App.  Div.  352,  46  N.  Y.  Supp.  1035, 
aff'd  166  N.  Y.  593,]  and  hence  has  a  right  to  intervene  and  become  a 
party  to  the  probate  proceeding.    Carpenter  v.  Historidal  Soc,  1  Dem.  605. 
An  executory  bequest,  limited  to  the  use  of  a  corporation,"  to  be  created 
within  the  period  allowed  for  the  vesting  of  future  estates  and  interests, 
is  valid.    Rose  v.  Rose,  4  Abb.  Ct.  App.  Dec.  108;  Phelps  v.  Pond,  23  N.  Y. 
69,  77;  Cruikshank  v.  Home  for  the  Friendless,  113  id.  337;  Matter  of  Mayor, 
etc.,  of  New  York,  55  Hun,  204,  119  N.  Y.  660;  Burrill  v.  Boardman,  4:3  id. 
254;  Lougheed  v.  Dykeman's  Baptist  Church,  58  Hun,  364,  aff'd  129  N.  Y. 
211;  St.  John  v.  Andrews  Institute,  191  N.  Y.  254.    And  a  bequest  to  a 
foreign  corporation  is  valid  if  it  is  capable  of  taking  under  the  laws  of  the 
State  of  its  creation.    Chamberlain  v.  Chamberlain,  43  N.  Y.  424;  Robb  v. 
Wash.  &  Jeff.  College,  185  N.  Y.  485;  Mount  v.  Tuttle,  183  N.  Y.  358;  Has- 
hrmjLck  v.  Knoblauch,  130  App.  Div.  378;  Rihy  v.  Driggs,  2  Dem.  184; 
Hope  V.  Brewer,  136  N.  Y.  126;  Matter  of  Huss,  126  id.  537,  37  St.  Rep.  789; 
Congregational,  etc.,  Soc.  v.  Hale,  29  App.  Div.  396,  51  N.  Y.  Supp.  704. 
See  Laws  1894,  chap.  136  (Cons.  L.  1909,  chap.  28,  §  21),  as  to  power  of 
foreign  corporations  to  take  lands  by  devise  in  this  State;  also,  Farmers 
L.  &T.  Co.  V.  Shau),  56  Misc.  201. 

§  490.  Canons  of  interpretation. — The  following  are  the  rules  govern- 
ing the  construction  of  wills,  taken  mostly  from  the  Draft  of  Civil  Code, 
reported  in  1865,  most  likely  to  be  applied  in  proceedings  in  the  Surro- 
gate's Court: 

1.  All  the  parts  of  a  will,  are  to  be  construed  in  relation  to  each  other. 
Arcularius  v.  Geisenheiner,  3  Bradf.  64,  aff'd  25  Barb.  403;  Egerton  v. 
Conklin,  25  Wend.  224,  338;  Covmhoven  v.  Shuler,  2  Paige,  130;  Matter  of 
Donahue,  109  App.  Div.  158,  95  N.  Y.  Supp.  821;  Matter. of  Frdelieh,  122 
App.  Div.  440,  aff'd  192  N.  Y.  566.  And  so  as,  if  possible,  to  form  one 
consistent  whole.  Matter  of  Title  G.  &  T.  Co.,  195  N.  Y.  339;  Carter  v. 
Hunt;  40  Barb.  89;  but  where  several  parts  (whether  in  the  same  or  dif- 
ferent sentences.  Morrall  v.  Svitan,  1  Phillips,  537,  547),  are  absolutely 
{Van  Nostrand  v.  Moore,  52  N.  Y.  12;  Van  Vechten  v.  Keator,  63  id.'  52; 
Sweet  V.  Chase,  2  id.  79;  Covenhoven  v.  Shuler,  2  Paige,  123;  Trustees  of 
Theological  Seminary  v.  Kellogg,  16  N.  Y.  88;^  iVorris  v.  Beyea,  13  td.  284; 
Campbell  v.  Rawdon,  18  id.  iHyOriffen  v.  Ford,  1  Bosw.  123;  Bradstreetv. 
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Clarke,  12  Wend.  602.  Compare  Lovett  v.  Gillender,  35  N.  Y.  617;  Everitt 
V.  Everitt,  29  id.  39),  irreconcilable,  the  latter  must  prevail;  unless  the 
general  scope  of  the  will  leads  to  a  contrary  conclusion.  Where  two  clauses 
of  a  will  are  so  inconsistent  and  irreconcilable  that  they  cannot  possibly 
stand  together,  the  one  that  is  posterior  in  position  will  be  considered  as 
indicating  a  subsequent  intention,  and  will  prevail,  unless  the  general 
scope  of  the  will  leads  to  a  contrary  conclusion;  and  although  the  latter 
clause  be  invalid,  it  must,  nevertheless,  be  retained,  and  considered  for 
the  purpose  of  ascertaining  the  intentions  of  the  testator,  and  for  this 
purpose  it  is  as  effectual,  and  its  operation  upon  the  preceding  clause  is 
the  same,  as  though  no  legal  obstacle  to  its  being  carried  into  execution 
existed.  Van  Nostrand  v.  Moore,  52  N.  Y.  12,  s.  p.,  Harrison  v.  Jewell,  2 
Dem.  37;  Matter  of  Manice,  31  Hun,  119.  See  Haug  v.  Schumacher,  166 
N.  Y.  506,  60  N.  E.  245.  But  the  later  clause  will  not  prevail,  unless  its 
language  is  as  clear  as  the  first.  Adams  v.  Massey,  184  N.  Y.  62.  Compare 
McKinlay  v.  Van  Dusen,  76  App.  Div.  200,  78  N.  Y.  Supp.  377. 

2.  Several  testamentary  instruments,  executed  by  the  same  testator, 
are  to  be  taken  and  construed  together  as  one  instrument.  Rowland  v. 
Union  Theo.  Sem.,  5  N.  Y.  193;  214;  Haven  v.  Haven,  1  Redf.  374;  Lynch 
-v.Pendergasl,  67  Barb.  501;  Pierpont  v.  Patrick,  53  N:  Y.  591;  Matter  of 
Pilsbury,  50  Misc.  367,  99  N.  Y.  Supp.  62,  afE'd  113  App.  Div.  893. 

3.  A  clear  and  distinct  devise  or  bequest  cannot  be  affected  by  any 
reasons  assigned  therefor,  Cole  v.  Wade,  16  Ves.  27.  See  Thompson  v. 
WhiUock,  5  Jur.  (N.  S.)  991;  or  by  any  other  words  not  equally  clear  and 
distinct.  Thornhill  v.  Hall,  2  CI.  &  F.  22;  Barclay  v.  Maskelyne,  H.  R.  V. 
Johns.  126.  This  rule  applies  equally  to  prior  {Greenwood  v.  Stucliffe,  14 
B.  &  C.  226)  smd  to  subsequent  words.  Arcularius  v.  Geisenhainer,  3 
Bradf.  75,  aff'd,  25  Barb.  403;  Kiver  v.  Oldfield,  4  De  Gex  &  J.  30;  Borrell  v. 
Haigh,  2  Jur.  229;  Haighi  v.  Pine,  3  App.  Div.  434,  39  N.  Y.  Supp.  511; 
■Clarke  v.  Leupp,  88  N.  Y.  228;  Banzer  v.  Bamer,  156  N.  Y.  429,  51  N.  E. 
2Q1;  Clay  v.  Wood,  153  N.  Y.  134,  47  N.  E.  274;  Matter  of  Peters,  69  App. 
Div.  465,  74  N.  Y.  Supp.  1028;  Wood  v.  Ward,  76  App.  Div.  567,  78  N.  Y- 
Supp;  544;  Davis  v.  Davis,  39  Misc.  90,  78  N.  Y.  Supp.  899,  86  App.  Div. 
401;  Bennett  v.  McLaughlin,  125  App.  Div.  172;  Mull  v.  MuU,  50  Misc. 
362,  98  N.  Y.  Supp.  746,  aff'd  113  App.  Div.  893;  Farney  v.  Weirich,  52 
Misc.  245;  Bollentin  v.  Bolhntin,  57  Misc.  250;  Williams  v.  Bovl,  101  App. 
Div.  593,  92  N.  Y.  Supp.  177,  aff'd  184 jST.  Y.  605.  Conversely,  a  hfe  estate 
cannot  be  enlarged  by  sjibsequent  language  less  distinct.  Adams  v.  Massey, 
184  N.  Y.  62.  For  cases  where  preceding  gifts  were  held  to  be  affected  by 
subsequent  language,  see  Mee  v.  Gordon,  187  N.  Y.  '400;  Illensworth  v. 
IllenswoHhf  110  App.  Div.  399;  Matter  of  Fred,  49  Misc.  380,  99  N.  Y. 
Supp.  505. 

Nor  can  such  a  clear  gift  be  affected  by  inference  or  argument  from 
other  parts  of  the  -mW.,  Campbell  v.  Harding,  2  Russ.  &  M.  409;  Jennings 
V;  Newman,  10  Sim.  22Z;  Matter  of  Butter,  59  Misc.  326;  or  by  any  inac- 
curate recital  of,  or  reference  to  its  .contents  in  another  part  of  the  will. 
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Hildersdon  v.  Lowe,  2  Hare,  355,  372;  Mortimer  v.  HarU&y,  3  De  Gex  & 
Sm.  332.  Where  the  meaning  of  the  testator  is  apparent  from  the  lan- 
guage of  a  will,  the  plain  import  of  the  language,  cannot  be  departed 
from,  though  it  result  in  rendering  the  will  invalid.  Van  Nostrand  v. 
Moore,  52  N.  Y.  12. 

4.  Where  the  meaning  of  any  part  of  a  will  is  doubtful  or  ambiguous,  it 
may  be  explained  by  any  reference  thereto,  or  recital  thereof >  in  another 
part  of  the  will.  Hoppock  v.  Tucker,  59  N.  Y.  202;  Taggart  v.  Murray,  53 
id.  233;  Kiah  v:  Grenier,  56  id.  220.  See  Hyatt  v.  Pugsley,  23  Barb.  285; 
Marsh  v.  Hague,  1  Edw.  174. 

5.  The  words  of  a  will  are  to  be  taken  in  their  ordinary  and  grammatical 
sense,  unless  a  clear  intention  to  use  them  in  another  sense,  can  be  col- 
lected, and  that  other  can  be  ascertained.    Hone  v.  Van  Sckdick,  3  N.  Y. 
538;  Lytk  v.  Beveridge,  58  id.  592;  Cromer  v.  Pinckney,  3  Barb.  Ch.  466 
Abbey  v.  Aymxir,  3  Dem.  400;  BuUock  v.  Downs,  9  H.  of  L.  Gas.  24 
De  Nottebeck  v.  Astor,  13  N.  Y.  98;  Bradhurst  v.  Bradhurst,  1  Paige,  331 
Covenhoven  v.  Shuler,  2  id.  122;  Rathbone  v.  Dyckman,  3  id.  9;  Crosby  v. 
Wendell,  6  id.  548;  Staats  v.  Stoats,  11  Johns.  337.    As  to  the  use  of  the 
word  "money"  in  a  will,  see  Sweet  v.  Burnett,  136  N.  Y.  204,  49  St. 
Rep.  113;  Smith  v.  Burch,  92  N.  Y.  228;  Matter  of  Blackstone,  47  Misc. 
538;  Beck  v.  McGiUis,  9  Barb.  35;  Mann  v.  Afanw,  1  Johns,  Gh.  231. 

6.  The  words  of  a  will  are  to  receive  an  interpretation  which  will  give  to 
every  expression  some  effect,  rather  than  one  which  will  render  any  of  the 
expressions  inoperative.  Griffen  v.  Ford,  1  Bosw;  123,  140;  Mason  v. 
Jones,  2  Barb.  229;  Butler  v.  Butler,  3  Barb.  Gh.  304;  Pond  v.  Bergh,  10 
Paige,  140;  Chrystie  v.  Phyfe,  19  N.  Y.  348;  Dubms  v.  Raiy,  35  id.  162; 
Post  V.  Hover,  33  id.  593;  Bates  v.  Hillman,  43  Barb.  645;  Corse  v.  Chap- 
man, 153  N.  Y.  466,  47  N.  E.  812;  Tyndall  v.  Fleming,  123  App.  Div.  837. 

7.  Of  two  modes  of  interpreting  a  will,  that  is  to  bfe  preferred  which  will 
prevent  either  a  total  or  a  partial  intestacy.  Vernon  v.  Vernon,  53  N.  Y. 
351;  Kalish  v.  Kalish,  166  id.  368,  59  N.  E.  917;  Matter  oflngersoll,  41  Misc. 
600,  95  App.  Div.  211;  Coon  v.  Coon,  38  Mi^c.  693,  78  N.  Y.  Supp.  245; 
Matter  of  Smith,  46  Misc.  210;  Mills  v.  Tompkins,  110  App.  Div.  212. 

8.  Where  there  are  two  equally  probable  interpretations  of  the  language 
of  a  will,  that  one  is  to  be  adopted  which  prefers  the  kin  of  the  testator 
to  strangers.  Quinn  v.  Hardenbrook,  54  N.  Y.  83;  Wood  v.  Mitcham,,  92 
id.  375;  Scott  v.  Guemsey,,i8  N.  Y.  106;  Byrnes  v.  Stilwell,  103  N.  Y.  453; 
Matter  of  Boyce,  37  Misc.  146,  74^.  Y.  Supp.  946;  MaMer  of  Lee,  65  Hun, 
624,  20  N.  Y.  Supp.  579,  aff'd  141  N.  Y.  ^8;  Matter  of  Edie,  117  App.  Div. 
310;  Matter  of  Maloney,  41  Misc.  539.  ■ 

9.  Technical  words  are  not  necessary  to  give  effect  to  any  species  of  dis- 
position by  a  will;  Jackson  v.  Luquere,  5  Gow.  228;  Parks  v.  Parks,  9  Paige, 
117;  Bliven  v.  Seymour,  88  N.  Y.  469,  476,  but,  where  used  in  a  will,  they 
are  to  be  taken  in  their  technical  sense,  Moore  v.  Lyons,  25  Wend,  164, 
156;  Campbell  v.  Rawdon,  18  N.  Y.  417;  Brown  v.  Lyon^  6  id.  419-;  Jackson 
v.  iMquere,  5  Cow.  228;  KeteUas  v.  Keteltas,  72  N.  Y.  312,  unless  the  con- 


§  490  CONSTRtlCTION   OP  WILLS  545 

text  clearly  indicates  a  contrary  intention.  Corrigan  v.  Kiernan,  1  Bradf. 
208;  Sherwood  v.  Sherwood,  3  id.  230;  De  Kay  v.  Erving,  5  Den.  646;  Parks 
V.  Parks,  9  Paige,  107. 

10.  A  devise  or  bequest  of  "all  the  testator's  real  or  personal  property" 
in  express  terms,  or  in  anyothef  terms  denoting  his  intent  to  dispose  of  all 
his  real  or  personal  property  (except  of  the  residue),  passes  all  the  real  or 
personal  property  which  he  was  entitled  to  dispose  of  by  will  at  the  time 
of  his  death.  2  R.  S.  57,  §  5;  Cons.  L.  1909,  chap.  18,  §  14.  See  McNaugh- 
ton  V.  McNaughton,  41  Barb.  50;  Meeks  v.  Meeks,  161 N.  Y.  66,  55  N.  E.  278; 
Seibert  v.  Miller,  34  App.  Div.  602,  55  N.  Y.  Supp.  593;  Toerge  v.  Toerge,  9 
App.  Div.  194,  41  N.  Y.  Supp.  244,  Oakes  v.  Massey,  94  App.  Div.  165.  The 
term  "heirs, "  or  other  words  of  inheritance,  are  not  requisite  to  devise  a  fee, 
and  a  devise  of  real  property  passes  all  the  estate  of  the  testator,  unless 
otherwise  limited.  1  R.  S.  748,  §  1;  Laws  1896,  chap.  547,  §  210;  Cons.  L. 
1909,  chap.  52,  §  245.  Real  or  personal  property,  embraced  in  a  power  to 
devise,  passes  by  a  will  purporting  to  devise  "all  the  real  or  personal  prop- 
erty" of  the  testator.  Laws  1897,  chap.  417,  §  6;  Cons.  L.  1909,  chap.  45, 
§  18.  See  Van  Wert  v.  Benedict,  1  Bradf.  114.  As  to  the  effect  of  a  devise 
of  the  residue  of  the  testator's  estate,  see  Van  Cortlandt  v.  Kip,  1  Hill, 
596,  7  id.  352,  and  Tucker  v.  Tucker,  5  N.  Y.  348.  A  will  giving  "all  my 
real  estate  and  personal  property  of  which  I  am  now  possessed,"  with  no 
residuary  clause,  passes  property  acquired  by  the  testator  subsequent  to 
the  publication  of  the  will,  notwithstanding  the  use_of  the  word  "now." 
The  common-law  rule  that  a  will  passes  only  such  real  property  as  a  tes- 
tator owned  at  the  time  of  the  publication  was  abolished  by  the  Revised 
Statutes,  2  R.  S.  57,  §  5.    Hodgkins  v.  Hodgkins,  123  App.  Div.  110. 

11.  A  testamentary  disposition  to  "heirs,"  relations,"  "nearest  rela- 
tions," "representatives,"  "legal  representatives,"  or  "personal  repre- 
sentatives," or  "family,"  "issue,"  "descendants,"  "nearest,"  or  "next  of 
kin,"  of  any  person,  without  other  words  of  qualification,  and  when  the 
terms  are  used  as  words  of  donation,  and  not  of  limitation,  vests  the  prop- 
erty in  those  who  would  be  entitled  to  succeed  to  the  property  of  such 
person.  These  tferms  are  to  be  considered  used  as  words  of  donation,  and 
not  of  limitation,  when  the  property  is  given  to  the  person  so  designated 
directly,  and  not  as  a  qualification  of  the  estate  given  to  the  ancestor  of 
such  person.  Matter  of  Tims,  63  Misc.  148.  As  to  "next  of  kin, "  "heirs, " 
"issue,"  etc.,  see  Keteltas  v.  Keteltas,  72  N.  Y.  312;  Lmcb  v.  Dunham,  69  id. 
36;  Smith  v.  SchoUz,  68  id:  43,;  Ludlum  v.  Otis,  15  Hun,  410;  Pinchhey  v. 
Pinckney,  1  Bradf.  269.  Compare  Bundy  v.  Bundy,  38  N.  Y.  410;  Heard  v. 
Norton,  1  Den.  165;  Kiah  v.  Orenier,  56  N.  Y-  220;  Cushman  v.  Horton,  59  id. 
149;  Soper  v.  Brown,  136  id.  244;  Drake  V.Drake,  134  id.  220;  Wadsworth  v. 
Murray,  2<d  App.  Div.  191,  51  N.  Y.  Supp.  1038,  aff'd  161  N.  Y.  274;  Can- 
field  V.  Fallon,  26  Misc.  345,  57  N.  Y.  Supp.  149;  Snid&r  v.  Snider,  160  N. 
Y.  151,  54  N.  E.  676;  Matter  of  Fidelity,  etc.,  Co.,  57  App.  Div.  532,  68  N. 
Y.  Supp.  257;  Daly  v.  Greenberg,  69  Hun,  228,  23  N.  Y.  Supp.  582;  Matter 
of  U.  S.  Trust  Co.,  36  Misc.  378^73  N.  Y.  Supp.  635;  Emniet  v.  Emmet, 


546  surrogates'  courts  §  490 

67  App.  Div.  183,  73  N.  Y.  Supp.  614;  Hillikerv.  Bast,  64  App.  Div.  552, 
72  N.  Y.  Supp.  301;  Matter  of  Moore,  152  N.  Y.  602;  Chwatal  v.  Schreiner, 
148  id.  683,  43  N.  E.  166;  Newcomb  v.  Lush,  84  Hun,  254,  32  N.  Y.  Supp. 
526,  aff'd  155  N.  Y.  687;  Montignani  v.  BUde,  145  N.  Y.  Ill,  64  St.  Rep. 
558;  Bodinev.  Brown,  154  N.  Y.  778,  49  N.'E.  1093;  Johnson  v.  Brasington,' 
156  N.  Y.  181,  50  N.  E.  859;  Bayley  v.  Beekman,  62  Misc.  567;  Matter  of 
Coolidge,  85  App.  Div.  295,  83  N.  Y.  Supp.  299,  aff'd  177  N.  Y.  541;  Arnot 
V.  Arnot,  75  App.  Div.  230,  78  N.  Y.  Supp.  20;  Matter  of  Talmage,  60  Misc. 
394;  Matter  of  Allison,  53  Misc.  222,  102  N.  Y.  Supp.  887,  aff'd  122  App. 
Div.  898;  Matter  of  Tenney,  104  App.  Div.  290.  As  to  the  use  of  the  word 
"representatives,"  see  Jones  v.  Hand,  78  App.  Div.  56,  79  N.  y.  Supp.  556, 
aff'd  175  N.  Y.  519.  As  to  "descendants,"  see  Weymann  v.  Weymann, 
82  App.  Div.  342,  81  N.  Y.  Supp.  859.  As  to  meaning  of  "heirs"  and 
"issue"  in  a  remainder  Hmited  to  take  effect  on  the  death  of  a  person  withr 
out  heirs  or  issue,  see  Laws  1896,  chap.  547,  §  38;  Cons.  L.  1909,  chap.  52, 
§48. 

A  widow  is  neither  next  of  kin  nor  heir.  Snider  v.  Snider,  11  App.  Div. 
171,  aff'd  160  N.  Y.  151;  Matter  of  Devoe,  171  id.  281,  63  N.  E.  Rep.  1102; 
Piatt  V.  Mickle,  137  id.  106,  50  St.  Rep.  91;  U.  S.  Trust  Co.  v.  Miller,  57 . 
Misc.  500.  See  §  94,  ante.  The  word  "wife"  means  a  woman  who  is  le- 
gally married.    Miller  v.  Miller,  79  Hun,  197. 

A  legacy  to  the  testator's  "natural  heirs," — Held,  to  be  a  designation  of 
his  next  of  kin,  in  the  absence  of  anything  tending  to  some  other  interpre- 
tation as  more  consonant  with  his  intention,  and  that  his  widow  was  not 
included  within  the  description.  Matter  of  Sinzheimer,  5  Dem,  321.  The 
Surrogate  cited  Tilman  v.  Davis,  95  N.  Y.  17;  Drake  v.  Pell,  3  Edw.  Ch. 
251;  Slosson  v.  Lynch,  43  Barb.  147;  Murdoch  v.  Ward,  67  N.  Y.  387; 
Keteltas  v.  Keteltas,  72  id.  312;  and  distinguished  Miller  v.  Churchill,  78 
N.  C.  372;  Ludlum  v.  Otis,  15  Hun,  410.  And  the  same  is  true  as  to  a 
husband,  under  a  will  Employing  the  words,  "legal  heirs."  Matter  of 
Schnitzler,  61  Misc.  218.  But  where  the  will  directs  that  the  residuary 
estate  shall  vest  in  "those  persons  entitled  thereto  by  the  law  of  the  State," 
the  widow  is  included.  Mailer  of  Merserau,  38  Misc.  208,'77  N.  Y.  Supp. 
329.  "Relations,"  when  used  in  will  relating  to  personalty  only,  embraces 
persons  within  the  Statute  of  Distributions.  Gallagher  v.  Crooks,  132  N.  Y. 
338,  44  St.  Rep.  436.  So,  too,  of  the  words  "lawful  heirs."  Cogan  v. 
McCahe,  23  Misc.  739,  52  N.  Y.  Supp.  48;  Train  v.  Davis,  49  Misc.  162, 
98  N.  Y.  Supp.  816,  aff'd  114  App.  Div.  903;  Matter  of  Schnitzler,  61  Misc. 
218.  "Laifvful  issue"  held  not. to  include  an  adopted  child;  although  it 
had  a  right  to  inherit.  N.  Y.  Ufe,  etc.,  Co.  v.  VieU,  161  N.  Y.  11,  55  N.  E. 
311. 

A  bequest  in  trust  for  a  son  for  life,  remainder  at  his  death  to  "his  lawful 
issue  then  living,"  ^ven  t^  a  will  executed  in  1886,  where  testator  knew 
his  son  had  had  an  illegitimate  child,  and  that  the  son  married  the  mother 
of  the  child  in  1885,^-'Held,  not  to  carry  the  remainder  to  such  child, 
notwithstanding  the  enactment  of  Laws  1896,  chap.  272,  §  18,  legitimizing 
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children  whose  parents  married  after  their  birth.  V.  S.  Trust  Co.  v.  Max- 
well, 26  Misc.  276,  57  N.  Y.  Supp.  53.  vSee  Harrison  v.  McAdam,  38  Misc. 
18. 

"Descendants"  does  not  include  collaterals.  Tompkins  v.  Verplanck, 
10  App.  Div.  572,  42  N.  Y.  Supp.  412,  154  N.  Y.  634.  For  cases  where 
the  word  "issue"  was  held  to  be  synonymous  with  "descendant,"  see 
Wilson  V.  Wilson,  76  App.  Div.  232,  78  N.  Y.  Supp.  408;  Schmidt  v.  Jewett, 
127  App.  Div.  376,  aff'd  195  N.  Y.  486.  See  also  Harrison  v.  McAdam, 
38  Misc.  18;  Kernochan  v.  Whitney,  125  App.  Div.  371;  Bassett  v.  Wells, 
56  Misc.  81;  Phelps  v.  Cameron,  109  App.  Div.  798,  96  N.  Y.  Supp.  1014; 
Clark  V.  Kittenplan,  63  Misc.  122. 

12.  Words  in  a  will  referring  to  death,  or  survivorship  simply,  relate  to 
the  time  of  the  testator's  death,  unless  possession  is  actually  postponed, 
when  they  must  be  referred  to  the  time  of  possession. 

See  as  to  death,  Adams  v.  Beekman,  1  Paige,  631;  Ive  v.  King,  16 
Beav.  41;  Howard  v.  Howard,  21  Beav.  550;  Schenck  v.  Agnew,  4  Kay 
&  J.  405.  See  Chapman  v.  Moulton,  8  App.  Div.  64;  Conkie  v.  Gris- 
son,  24  Misc.  115,  52  N.  Y.  Supp.  500;  Newcomb  v.  Lush,  84  Hun,  254, 
32  N.  Y.  Supp.  526,  aff'd  155  N.  Y.  687;  Washbon  v.  Cope,  144  id. 
287,  63  St.  Rep.  716;  Benson  v.  CorUn,  145  N.  Y.  351,  64  St.  Rep.  815; 
Matter  of  Geissler,  72  App.  Div.  85;  Nelson  v.  Russell,  135  N.  Y.  137,  48 
St.  Rep.  64;  Stokes  v.  Weston,  142  N.  Y.  433;  Ketchum  v.  Ketehum,  100 
App.  Div.  423;  Smith  v.  HuU,  97  App.  Div.  228,  89  N.  Y.  Supp.  854,  aff'd 
184  N.  Y.  534;  Tyndall  v.  Fleming,  123  App.  Div.  837;  Matter  of  Farmers' 
L.  &  T.  Co.,  119  App.  Div.  104,  189  N.  Y.  202;  Gragg  v.  Gragg,  46  Misc. 
197. 

See,  as  to  survivorship,  Young  v.  Robertson,  4  Macq.  319,  330;  Young  v. 
Dairies,  9  Jur.  (N.  S.)  399.  The  contrary  was  held  as  to  real  property  in 
Moore  v.  Lyons,  25  Wend.  119,  on  the  supposed  English  rule;  but  that 
rule  does  not  exist.  Taafe  v.  Connor,  10  H.  of -L.  Cas.  77;^  22  Beav.  271. 
It  makes  no  difference  that  there  is  a  postponement  without  any  preced- 
ing life  interest.  Hodgeson  v.  Mieklethwaite,  2  Drewry,  294.  This  rule  is 
not  now  law  where  the  life  tenant  dies  before  the  testator.  SpurreU  v. 
Spurrell,  11  Hare,  154.  There  is  no  presumption  of  survivorship  when 
persons  die  in  a  common  disaster.  In  the  absence  of  satisfactory  evidence 
the  fact  is  assumed  to  be  unascertainable  and  property  rights  are  disposed 
of  as  if  death  occurred  at  the  same  time.  Matter  of  Mclnnes,  119  App. 
Div.  440;  St.  John  v.  Andrews  Institute,  191  N.  Y.  254;  Dunn  v.  New 
AmsterdanL  Casualty  Co.,  63  Misc.  225. 

The  rule,  that  words  of  survivorship  refer  to  the  time  of  the  testa- 
tor's death,  apphes  only  to  an  absolute  gift  to  one  and,  in  case  of 
his  death,  to  another;  it  has  no  application  in  a  case  where  the  first 
devisee  or  legatee  takes  a  life  estate.  Mullarky  v.  Sullivan,  136  N. 
Y.  227;  Matter  of  Denton,  137  id.  428,  51  St.  Rep.  60;  Lyons  v.  Weeks, 
53  App.  Div.  212,  65  N.  Y.  Supp.  818,  aff'd  167  N.  Y.  135;  Galway  v. 
Brycci  10  Misc.  255,  30  N.  Y.  Supp.  985;  Cone  v.  Kent,  128  App.  Div. 
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409.  See  Matter  of  Cramer,  170  N.  Y.  271 ;  Cromwell  v.  Cromwell,  55  App. 
Div.  103;  Ackerman  v.  Ackerman,  63  id.  370;  Matter  of  Boer,  147  N.  Y. 
348,  69  St.  Rep.  694;  Gilliam  v.  Guaranty  Trust  Co.,  186  N.  Y.  127;  Matter 
of  Farmers'  L.  &  T.  Co.,  119  App.  Div.  104;  Tyndall  v.  Fleming,  123  App. 
Div.  837;  Matter  of  Vail,  43  Misc.  476;  Matter  of  Gordon,  82  App.  Div.  439, 
81  N.  Y.  Supp.  605.  Compare  Stokes  v.  Weston,  142  N.  Y.  433;  Matter  of 
Woolsey,  49  Misc.  201. 

So  far  as  facts  and  circumstances  are  susceptible  of  anticipation  by  the 
testator,  so  as  to  enable  him  to  place  himself  in  the  position  in. 
which  he  will  be  at  the  time  of  his  death,  relatively  to  his  property  and 
his  family,  he  is  presumed  to  speak  in  his  will  with  reference  to  that 
time.  De  Peyster  v.  Clendining,  8  Paige,  295,  26  Wend.  21;  Dovbleday 
V.  Newton,  27  Barb.  431;  Waldo  v.  Hayes,  96  App.  Div.  454;  Matter  of 
Hopkins,  43  Misc.'  464,  89  N.  Y.  Supp.  467,  aff'd  102  App.  Div.  458.  See 
Collin  V.  Collin,  1  Barb.  Ch.  630;  Van  Vechten  v.  Van  Vechten,  8  Paige,  104 
Lynes  v.  Townsend,  33  N.  Y.  558;  McNaughton  v.  McNaugUcm,  34  *d.  201 
Van  Alstyne  v.  Van  Alstyne,  28  id.  375;  Egerton  v.  Conklin,  25  Wend.  224 
Saul  v.  Swartz,  112  App.  Div.  511;  Matter  of  Union  Trust  Co.,  179  N.  Y. 
261,  72  N.  E.  Rep.  107.  But  whenever  a  testator  refers  to  an  actually 
existing  I  state  of  things,  his  language  will  be  held  to  refer  to  the  date  of 
the  will,  not  to  that  of  his  death.  Wetmore  v.  Parker,  52  N.  Y.  451 ;  Living- 
ston V.  Gordon,  84  id'  136;  Rogers  v.  Rogers,  153  id.  343,  47  N.  E.  452. 
Where  a  devise  is  to  one  who  does  not  take  by  purchase,  and  could  not 
take  by  inheritance,  and  is  of  lands  now  owned  by  the  testator,  the  word 
"now"  will  be  construed,  as  against  the  heirs,  to  refer  to  the  date  of  the 
will,  not  to  the  time  of  the  testator's  death.  Quinn  v.  Hardenbrook,  54 
N.  Y.  83.  See  Livingston  v.  Greene,  52  id.  118;  Matter  of  Depierris,  110 
App.  Div.  421. 

13.  A.  testamentary  disposition  to  a  class  includes  every  person  answer- 
ing the  description  at  the  testator's  death.  Tucker  v.  Bishop,  16  N.  Y. 
402;  Campbell  v.  Rawdon,  laid.  415.  Persons  who  died  before  the  testator 
are  not  included.  Stires  v.  Van  Rensselaer,  2  Bradf.  172;  Roosevelt  v.  Por- 
ter, 36  Misc.  441,  73  N.  Y.  Supp.  800;  Campbell  v.  Rawdon,  18  N.  Y.  414, 
il5;Pimel  v.  Betjemann,  183  N.  Y.  194;  Matter  of  Woolsey,  49  Misc.  201. 
For  a  definition  of  a  gift  to  a  class,  see  Matter  of  Barrett,  132  App.  Div.  134. 
See  Hopkins  v.  Hopkins,  1  Hun,  352;  Morton  v.  Morton,  8  Barb.  18;  Jenkins 
v.  Freyer,  4  Paige,  47;  Lawrence  v.  Hebbard,  1  Bradf.  252;  Lyons  v.  Mahan, 
1  Dem.  180.  Compare  Matter  of  Depierris,  110  App.  Div.  421;  Langley  v. 
Westchester  Tr.  Co.,  39  Misc.  735,  80  N.  Y.  Supp.  ,959. 

A  testator  after  making  provision  for  his  wife  devised  and  bequeathed 
the  remainder  of  his  estate  to  his  "legal  heirs."  None  of  the  relatives 
were  named  in  the  will.  Held,  the  testator  leaving  no  descendants  or. 
parents,  that  his  collateral  relatives  took  under  the  residuary  clause  per 
stirpes  and  not  per  capita.  Woodward  v.  James,  44  Hun,  95,  115  N.  Y. 
346.  But  where  a  testator,  leaving  him  surviving  sisters  and  children  of. 
two  deceased  sisters,  bequeaths  the  balance  of  his  estate  to  his  "lawful 
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heirs,"  the  distribution  must  be  per  capita  and  not  per  stirpes,  as  the  "  law- 
ful heirs"  are  constituted  by  the  will  a  single  class  whose  members  are 
to  take  equally.  Matter  of  Griswold,  42  Misc.  23D,  s.  p.,  Matter  of  Kleeman, 
61  Misc.  560.  Compare  Kernochan  v.  '^hitney,  125  App.  Div.  371;  Matter 
of  Collms,  131  App.  Div.  834;  Matter  of  Edwards,  132  App.  Div.  544;  but 
when  the  possession  is  postponed  to  a  future  period,  it  includes  also  all 
persons  coming  within  the  description  before  the  time  to  which  possession 
is  postponed.  Teed  v.  Morton,  60  N.  Y.  502;  Kilpatrick  v.  Johnson,  15 
id.  322;  Tucker  v.  Bishop,  16  id.  402;  Johnson  v.  Valentine,  4  Sandf.  36; 
Matter  of  Baer,  147  N.  Y.  348,  69  St.  Rep.  694;  Lake  v.  Ascher,  132  App. 
Div.  684;  Gilliam  v.  Guaranty  Tr.  Co.,  186  N.  Y.  127;  Manhattan,  etc., 
Ass'n  V.  Cudlipp,  80  App.  Div.  532,  80  N.  Y.  Supp.  993;  Matter  of  South- 
worth,  52  Misc.  86;  Matter  of  Tims,  63  Misc.  148.  Compare  Dovbleday  v. 
Newton,  27  Barb.  444;  Hoppock  v.  Tucker,  59  N.  Y.  202;  Bisson  v.  West 
Share  R.  Co.,  143  id.  125,  62  St.  Rep.  133;  Schwencke  v.  Haffner,  22  Misc. 
293,  50  N.  Y.  Supp.  165;  Cox  v.  Wisner,  43  App.  Div.  591,  aff'd  167  N.  Y. 
579.-  There  are  numerous  cases  where  the  words  "children,"  "nephews," 
"nieces,"  and  other  descriptive  terms  of  classes  or  relations  have  been 
subjects  of  judicial  construction.  The  general  principle  is  that  these  words 
are  to  be  taken  in  their  primary  and  simple  signification  where  that  can 
be  done.  The  intention  of  the  testator  will  prevail,  however;  and  where, 
from  the  construction  of  the  whole  will,  it  can  be  niade  to  appear  that 
the  testator  meant  by  "children"  to  include  children  and  the  issue  of  such 
children  as  were  deceased,  that  construction  will  be  adopted. 

Thus,  grandchildren  and  great-grandchildren  will  take  under  a  bequest 
to  children,  whenever  that  is  necessary,  in  order  to  give  effect  to  the  words 
of  the  will,  or  that  appears  to  have  been  the  evident  intention  of  the  tes- 
tator. Marsh  v^  Hague,  1  Edw.  Ch.  174;  Hone  v.  Van  Schaick,  3  N.  Y. 
538;  Matter  of  Bender,  44  Misc.  79.  Compare  Mowatt  v.  Carow,  7  Paige, 
328;  Cromer  v.  Pinckney,  3  Barb.  Ch.  466. 

Illegitimate  children,  unless  there  are  no  legitimate  children,  will  not 
be  included  in  the  term  "children,"  unless  a  different  intention  is  apparent. 
Gardner  v.  Heyer,  2  Paige,  11;  Collins  v.  Hoxie,  9  id.  81;  Miller  v.  Miller, 
79  Hun,  197.  The  word  "children"  must  be  taken  in  its  accustomed 
sense,  and  limited  to  offspring  in  the  first  degree,  in  the  absence  of  indica- 
tions that  the  testator  intended  to  give  it  some  other  meaning.  Kirk  v. 
Cashman,  3  Dem.  242;  Matter  of  Sparks,  27  Misc.  350,  58  N.  Y.  Supp.  766; 
Train  y.  Davis,  49  Misd.  162,  98  N.  Y.  Supp.  816,  aff'd  l'l4  App.  Div.  903; 
Matter  of  Keogh,  126  App.  Div.  285,  aff'd  193  N.  Y.  603;  Davies  v.  Davies, 
129  App.  Div.  379.  A  gift  to  brothers  and  sisters,  or  to  the  children  of 
brothers  and  sisters,  includes  brothers  and  sisters  of  the  half  blood,  as  well 
as  those  of  the  whole  blood.  But  "children"  of  brothers  and  sisters  does 
not  include  descendants  below  that  degree.  Sanson  v.  Bushnell,  25  Misc. 
268,  55  N.  Y.  Supp.  272.  Nor  does  the  word  include  step-children.  Mat- 
ter of  Hopkins,  102  App.  Div.  458.  The  words  "our  children"  do  not 
refer  to  an  adopted  child.    Hamlin  v.  Stevens,  177  N.  Y.  39.    The  words 
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"nephew"  and  "niece"  will  be  taken  in  their  primary  sense  as  indicat- 
ing the  children  of  a  brother  or  sister,  but  when  the  intention  of  the  testa- 
tor is  evident,  the  words_may  be  expanded  to  include  grandnephews  and 
grandnieces  {Leask  v.  Richards,  116  App.  Div.  274,  101  N.  Y.  Supp.  652, 
aff'd  188  N.  Y.  291),  but  not  ordinarily  to  the  adopted  children  of  a  brother 
or  sister.    Matter  of  Haight,  63  Misc.  624. . 

14.  When  a  will  directs  the  conversion  of  real  property  into  money, 
such  property  and  all  its  proceeds  must  be  deemed  personal  property, 
Forsyth  v.  Rathhone,  34  Barb.  405;  Fowler  v.  Depau,  26  id.  239;  Harris 
V.  Clark,  7  N.  Y.  242;  Phelps  v.  Pond,  23  id.  76;  Salisbury,^.  Slade,  160  id. 
278,  54  N.  E.  741;  Carpenter  v.  Bonner,  26  App.  Div.  462,  50  N.  Y.  Supp. 
298.  Otherwise  as  to  a  discretionary  power.  Koezlyy.  Koezly,  31  Misc. 
397,  65  N.  Y.  Supp.  613;  Phoenix  v.  Trustees  Columbia  College,  87  App. 
Div.  438,  84  N.  Y.  Supp.  897,  aff'd  179  N.  Y.  592;  Meakings  v.  Cromwell, 
5  N.  Y.  136;  King  v.  Woodhull,  3  Edw.  79;  Bramhall  v.  Ferris,  14  N.  Y. 
46;  Johnson  v.  Bennet,  39  Barb.  252;  Byrnes  v.  Baer,  86  N.  Y.  210;  Matter 
of  Caldwell,  188  N.  Y.  115.  Its  character  changes  from  the  time  of  the 
testator's  death,  Kane  v.  Gott,  24  Wend.  641;  Graham  v.  Livingston,  7  Hun, 
11,  unless  the  intention  to  the  contrary  is  evident.  Idveright  v.  Sternberger, 
131  App.  Div.  13.  Compare  Shumway  v.  Harmon,  6  Sup.  Ct.  (T.  &  C.) 
626.  For  the  distinction  between  the  effect'  of  a  sale  under  the  provisions 
of  a  will  and  a  sale  had  under  a  decree  in  partition,  see  Matter  of  Thomas, 
1  Hun,  473. 

15.  A  child  conceived  before,  but  not  born  imtil  after  a  testator's  death, 
or  any  other  period  when  a  disposition  to  a  class  vests  in  right  or  in  posses- 
sion, takes,  if  answering  to  the  description  of  the  class.  Jenkins  v.  Freyer, 
4l  Paige,  53;  Morton  v.  Morton,  8  Barb.  18.    Compare  Lawrence  v.  Hebbard, 

1  Bradf.  252;  Phelps  v.  Phelps,  28  Barb.  121;  Stires  v.  Van  Rensselaer, 

2  Bradf.  172. 

16.  When,  applying  a  will,  it  is  found  that  there  is  an  imperfect  descrip- 
tion, or  that  no  person  or  property  exactly  answers  the  description,  mis- 
takes and  omissions  must  be  corrected,  if  the  error  appears  from  the  con- 
text of  the  will  or  from  competent  extrinsic  evidence.  Roman  Catholic 
Asylum  v.  Emmons,  3  Bradf.  144;  Smith  v.  Wyckoff,  3  Sandf.  Ch.  82,  88; 
Conolly  V.  Pardon,  1  Paige,  291;  Smith  v.  Smith,  4  id.  271;  Wightman  v. 
Stoddard,  3  Bradf.  405;  Hart  v.  Marks,  4  id.  161;  Kalbfleisch  v.  Kalbfleisch, 
67  N.  Y.  354;  Matter  of  Wehrhane,  40  Hun,  542;  Belts  v.  BettSf  4  Abb.  N.  C. 
317;  First  Presbyterian  Soc.  v.  Boweh,  21  Hxm,  389;  Matter  of  Schweigert, 
17  Misc.  186,  40  N.  Y.  Supp.  976. 

17.  To  summarize  these  canons  in  a  general  canon  we  observe: 

A.  Having  ascertained  the  testator's  intention,  in  the  light  of  his  status, 
possessions  and  relationships,  the  court  will  interpret  the  language  used 
to  effectuate  that  intention  if  consonant  with  law. 

B.  The  court  will  endeavor  to  ascertain  the  primary  objects  of  testator's 
bounty;  but  in  doubtful  cases  will  favor  those  dependent  on  his  natural 
bounty,  e.  g.,  widow,  children^  or  those  in  ancestral  line  of  blood, 
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C.  The  court  will  avoid,  if  it  can,  intestacy,  even  partial;  but  not  so  as 
to  change  the  testamentary  scheme  and  intent.  It  cannot  write  a  different 
will  for  the  testator. 

§  491.  Extrinsic  evidence  in  aid  of  interpretation. — Cases  must  occur 
where  the  intention  cannot  be  discovered  or  explained  by  the  words  of  the 
will  itself,  and  resort  must  be  had  to  extrinsic  evidence.  But  this  riile  is 
limited  to  the  interpretation  of  something  which  is  actually  written  in  the 
will.  Such  evidence  cannot  be  utilized  imder  the  guise  of  interpretation, 
for  the  purpose  of  adding  to  the  will  provisions  which  are  not  found  there 
at  all.  Fries  v.  Osborn,  190  N.  Y.  35.  Hence,  when  a  will  contains  no 
provision  which  disposes  of,  or  in  any  way  deals  with  the  real  estate,  an 
intention  to  charge  it  with  the  payment  of  certain  legacies,  provided  for 
by  a  mere  naked  provision  of  the  will,  cannot  be  imputed  to  the  testator 
by  parol  extrinsic  testimony  tending  to  establish  such  intention.  See  Brown 
V.  Quintard,  177  N.  Y.  75;  Matter  of  Bmohue,  109  App.  Div.  158.  But, 
although  the  testator's  intention,  as  an  independent  fact,  cannot  be  proved 
by  such  evidence,  evidence  of  the  meaning  of  the  words  used  by  the  tes- 
tator, being  ancillary  to  the  right  understanding  of  them,  is  allowable. 
Magee  v.  Magee,  67  Barb.  487;  Phillips  v.  McCombs,  53  N.  Y.  494;  Stevens 
V.  Stevens,  2  Redf.  265.  The  essence  of  the  rule  excluding  extrinsic  oral 
proof,  in  fixing  the  true  force  and  meaning  of  a  will,  is  simply  this,  "  that 
the  language  used  must  define  the  import  of  the  instrument,  without  the 
admission  of  any  extrinsic  evidence  of  the  intention  of  the  testator  in  the 
use  of  such  terms  as  his  will  is  expressed  in,  except  in  the  single  case  of 
there  being  two  objects  or  persons  to  whom  the  language  of  the  will  ap- 
plies with  legal  certairdy,  so  that  either  might  be  justly  regarded  as  coming 
within  the  terms  of  the  instrument,  if  it  were  not  for  the  other.  This  is 
what  is  more  commonly  called  a  latent  ambiguity,  but  which  Lord  Bacon 
called  an  equivocation;  i.  e.,  where  the  terms  of  the  will  applied  with  equal 
strictness  to  more  than  one  subject  or  object.  And  in  every  case  of  patent 
ambiguity,  as  well  as  those  of  latent  ambiguity,  with  the  exception  of 
cases  of  equivocation  before  stated,  direct  evidence  of  intention  must  be 
rejected;  but  all  other  evidence,  outside  of  the  instrument,  which  will 
enable  the  court  to  understand  in  what  sense  the  testator  used  the  lan- 
guage foimd  in  his  will,  must  be  received  and  acted  upon,  whenever  the 
court  can  thereby  see  what  was  the  testator's  intention  in  the  use  of  the 
language  found  in  his  will;  and,  in  this  respect,  there  is  no  difference  be- 
tween patent  and  latent  ambiguity,  as  to  their  being  removable  by  ex- 
trinsic evidence,  with  the  single  exception  of  equivocation  before  stated. 
Whether,  therefore,  the  wiU  appears  ambiguous  or  uncertain  in  regard  to 
its  import,  upon  its  face,  or  such  ambiguity  or  uncertainty  arises  out  of 
the  extrinsic  evidence,  there  is  no  obstacle  to  receiving  any  kind  of  extrinsic 
evidence  to  remove  it,  with  the  single  exception  that  the  court  cannot 
receive  direct  or  even  circumstantial  evidence  of  the  sense  in  which  the 
testator  understood  the  language  of  his  Will.  But  in  either  case  of  am- 
biguities, patent  and  latent,  or  more  properly,  uncertainties  in  regard  to 
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the  application  of  the  language  to  external  facts,  it  is  competent  to  receive 
evidence  of  all  the  surrounding  circumstances,  so  as  to  place  the  court, 
as  far  as  possible,  in  the  position  of  the  testator  at  the  time  he  used  such 
language."  Redf.  Ami  Cas.  on  Wills,  p.  600;  Doe  v.  Provoost,  4  Johns.  61; 
Shutters  v.  Johnson,  38  Barb.  80;  Stimson  v.  Vroman,  99  N.  Y.  74,  79.  In 
Rothschild  v.  Schiff,  188  N.  Y.  327,  where  the  question  was  as  to  which 
charitable  institutions  the  testator  intended  to  refer  to,  it  was  said  that 
his  declarations,  subsequent  to  the  making  of  the  will,  were  competent. 
So,  too,  a  letter  written  by  the  testator  to  the  residuary  legatee.  Ladies, 
etc.,  Soc'y  v.  Van  Naita,  A3  Misc.  217.  The  purposes  for  which  extrinsic 
evidence  may  be  received  have  been  stated  to  be,  to  aid  in  reading,  testing, 
applying  and  executing  the  testamentary  declaration  of  intention.  Abb. 
Trial  Ev.  (2d  ed.)  165.  The  general  rule  is  stated  by  Wharton  (2  Whart. 
Ev.,  §992)  to  be  this:  "With  two  exceptions,  evidence  of  the  testator's 
intentions  is  inadmissible  in  explanation  of  a  will.  These  exceptions  are 
as  follows:  (1)  What  is  said  at  the  time  of  the  execution  and  attestation  is 
admissible  as  a  part  of  the  res  gestoe,  though  not  to  contradict  the  will. 
(2)  When  it  is  doubtful  as  to  which  of  two  or  more  extrinsic  objects  a  pro- 
vision, in  itself  unambiguous,  is  applicable,  then  evidence  of  the  testa- 
tor's declarations  of  intention  is  admissible;  not  indeed  to  interpret  the 
will,  for  this  is  on  its  face  unambiguous,  but  to  interpret  the  extrinsiic  ob- 
jects." 

The  following  are  the  seven  propositions  applicable  to  the  exposition  of 
wills,  as  laid  down  in  Wigram  on  Extrinsic  Evidence,  etc. : 

"Proposition  I.  A  testator  is  always  presumed  to  use  the  words  in  which 
he  expresses  himself,  according  to  their  strict  and  primary  acceptation, 
unless  from  the  context  of  the  will  it  appears  that  he  used  them  in  a  differ- 
ent sense,  in  which  case  the  sense  in  which  he  thus  appears  to  have  used 
them  will  be  the  sense  in  which  they  are  to  be  construed. 

"II.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is 
apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed  him- 
self in  any  other  than  their  strict  and  primary  sense,  and  where  his  words 
so  interpreted  are  sensible  with  reference  to  extrinsic  circumstances,  it  is  an 
inflexible  rule  of  construction  that  the  words  of  the  will  shall  be  interpreted 
in  their  strict  and  primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation,  and  although  the 
most  conclusive  evidence  of  intention  to  use  them  in  such  popular  and 
secondary  sense  be  tendered. 

"III.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is 
apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed 
himself  in  any  other  than  their  strict  and  primary  sense,  but  his  words  so 
interpreted  are  insensible  with  reference  to  extrinsic  drcumstances,  a,  coikrt 
of  law  may  look  into  the  extrinsic  circumstances  of  the  case  to  see  whether 
the  meaning  of  the  words  be  sensible  in  any  popular  or  secondary  sense, 
of  which,  with  reference  to  these  circumstances,  they  are  capable. 

"IV.  Where' the  characters  in  which  a  will  is  written  are  difficult  to  be 
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deciphered,  or  the  language  of  the  will  is  not  understood  by  the  court,  the 
evidence  of  persons  skilled  in  deciphering  writing  or  who 'understood  the 
language  in  which  the  will  is  written  is  admissible  to  declare  what  the 
characters  are,  or  to  inform  the  court  of  the  proper  meaning  of  the  words. 
"  V.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  quantity  of  interest  intended  to  be 
given  by  his  will,  a  court  may  inquire  into  every  material  fact  relating  to 
the  person  who  claims  to  be  interested  under  the  will,  and  to  the  property 
which  is  claimed  as  the  subject  of  disposition,  and  to  the  circumstances  of 
the  testator,  and  of  his  family  and  affairs,  for  the  purpose  of  enabling  the 
court  to  identify  the  person  or  thing  intended  by  the  testator,  or  to  deter- 
mine the  quantity  of  interest  he  has  given  by  his  will.  The  same  (it  is 
conceived)  is  true  of  every  other  disputed  point  respecting  which  it  can 
be  shown  that  a  knowledge  of  extrinsic  facts  can,  in  any  way,  be  made 
auxiliary  to  the  right  interpretation  of  a  testator's  words. 

"VI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts 
of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evi- 
dence will  be  admissible  to  prove  what  the  testator  intended,  and  the  will 
(except  in  certain  special  cases, — see  Proposition  VII)  will  be  void  for  un- 
certainty. 

"VII.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  un- 
certainty, where  the  words,  aided  by  evidence  of  the  material  facts  of  the 
case,  are  insufficient  to  determine  the  testator's  meaning,  courts  of  law,  in 
certain  special  cases,  admit  extrinsic  evidence  of  intention  to  make  certain 
the  person  or  things  intended,  where  the  description  in  the  will  is  insuffi- 
cient for  that  purpose.  These  cases  may  be  thus  defined:  when  the  object 
of  the  testator's  bounty,  or  the  subject  of  disposition  (i.  e.,  the  person  or 
thing  intended)  is  described  in  terms  which  are  applicable  indifferently  to 
more  than  one  person  or  thing,  evidence  is  admissible  to  prove  which  of 
the. persons  or  things  so  described  was  intended  by  the  testator." 

§  492.  Reading  the  will. — As  an  aid  to  the  correct  reading  of  the  will, 
the  instrument,  if  written  in  a  foreign  language,  or  in  shorthand  or  cipher, 
may  be  translated  by  a  competent  witness.  Where  the  testator  uses  terms 
peculiar  to  his  trade  or  calling,  or  which  he  habitually  used  in  a  peculiar 
sense,  or  according  to  local  usage,  they  may  be  defined  by  competent 
evidence.  Ryerss  v.  Wheeler,  22  Wend.  152.  See  1  Jarman  on  Wills,  421. 
The  testator's  habitual  use  of  nicknames,  sobriquets,  or  any  designation  to 
distinguish  persons  or  things  may  be  shown.  But  the  meaning  of  technical 
legal  terms  cannot  be  varied  by  parol,  and  it  cannot  be  shown  by  such 
evidence,  what  the  testator  intended  to  express  by  initials  or  ciphers  in 
a  bequest,  as  distinguished  from  what  was  his  common  habit  in  their  use 
in  speaking  and  writing.  Clayton  v.  Lord  Nugent,  13  Mees  &  Wels.  200. 
§  493.  Testing  the  will.— In  testing  the  validity  or  legality  of  a  will, 
or  any  clause  of  it,  parol  evidence  is  always  admissible;  such  evidence  is 
not  received  to  influence  the  construction  of  the  Will,  but  to  impeach  it 
as  a  valid  testamentary  disposition,  as  being  by  its  terms  in  contravention 
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of  a  statutory  limitation,  or  as  having  been  made  by  mistake  or  induced 
by  fraud  or  undue  influence. 

§  494.  Applying  the  will. — As  an  aid  in  applying  the  will,  the  court 
may  inquire  into  the  testator's  circumstances  and  situation.  Matter  of 
Dickins,  56  Misc.  232;  Oakes  v.  Massey,  94  App.  Div.  165,  the  nature  of 
his  property.  Doe  v.  Provoost,  4  Johns.  61;  Shutters  v.  Johnson,  38  Barb. 
80;  Roman  Catholic  Orphan  Asylum /v.  Emmons,  3  Bradf.  144;  White  v. 
Hick9,  43  Barb.  65,  aff'd  33  N.  Y.  383. 

The  date  of  a  will  may  be  established  or  corrected  by  parol  evidence 
showing  the  real  date  of  its  execution.  Matter  of  Haviland,  17  Misc.  193, 

40  N.  Y.  Supp.  973.  Or  it  may  inquire  as  to  the  number  of  his  family, 
Cromer  v.  Pinckneyj  3  Barb.  Ch.  466;  Pierrepontv.  Edwards,  25  N.  Y.  128. 
Where  a  gift  to  children  speaks  of  them  as  a  specified  number,  which  is 
less  than  the  number  in  existence  at  the  date  of  the  will,  the  specified 
number  will  be  rejected  on  the  assumption  of  a  mistake;  and  all  the  chUdren 
so  in  existence  be  held  entitled,  unless  it  can  be  inferred  who  were  the  par- 
ticular children  intended;  and  a  like  principle  will  be  applied  where  the 
number  spoken  of  is  greater  than  all  the  children  in  existence.  Kalbjleisch 
V.  Kalbfleisch,  67  N.  Y.  354.  See  Naylor  v.  Brmim,  32  Misc.  298;  Leask  y. 
Richards,  116  App.  Div.  274,  101  N.  Y.  Supp.  652,  afif'd  188  N.  Y.  291. 
Or  it  may  look  into  the  claims  upon  him  of  a  legatee  whose  legacy  is  am- 
biguous. Terpening  v.  Skinner,  30  Barb.  373,  29  N.  Y.  505;  Brower  v. 
powers,  1  Abb-  Ct.  App.  Dec.  214.  The  motive  of  the  testator  is  not  to 
be  regarded  in  giving  effect  to  his  intention.  Rowland  v.  Union  Theo. 
Sem.,  5  N.  Y.  193;  Champlin  v.  Champlin,  58  N.  Y.  620;, BoUon  v.  De 
Peyster,  25  Barb.  539;  Matter  of  Smith,  46  Misc.  210.  The  state  of  former 
wills  and  other  circumstances  may  be  shown,  the  object  being  to  place  the 
court,  as  nearly  as  possible,  in  the  position  of  the  testator,  so  as  to  enable  it 
to.  see  how  the  uncertainty  arose. 

§  495.  Designation  of  beneficiary. — It  is  essential  to  the  validity  of  a 
bequest,  that  the  beneficiary  should  be  designated  with  reasonable  certainty, 
or  that  it  should  be  possible  to  identify  him  with  certainty.  Holmes  v. 
Mead,  52  N.  Y.  ZZ2;  Prichardv.  Thompson,  95  id.  76;  O'Hara  v.  Dudley,. 
14  Abb.  N.  C.  71;  Preston  v.  Howk,  3  App.  Div.  43,  37  N.  Y.  Supp.  1079, 
aff'd  154  N.  Y.  734.  See  Beekman  v.  Bonsor,  23  id.  298.  A  bequest  to  a 
person  when  he  shall  die,  is  not  void  for  incongruity,  but  is  ascertained 
on  his  decease,  and  is  transmissible  to  his  legal  representative.  Terrill 
V.  Public  Adm'r,  4  Bradf.  245.  Compare  Riley  v.  Diggs,  2  Dem.  184;  Ship- 
man  V.  RoUins,  98  N.  Y.  311. 

The  use  of  the  words  "the  widow  of  my  said  son,"  held,  not  to  refer  to 
the  widow  of  a  second  marriage  of  the  son.  Davis  v.  Kerr,  3  App.  Div. 
322,  38  N.  Y.  Supp.  387.  A  will  bequeathed  the  wearing  apparel  and  per- 
sonal effects  of  testator  to  two  persons  "in  trust  to  distribute  and  make  over 
the  same  to  the  persons  whom  I  have  indicated  to  them  in  my  lifetime;"! 
held,  not  void,  in  that  it  did  not  designate  the  beneficiaries.    Jay  v.  Lee, 

41  Misc.  13,  83  N.  Y,  Supp.  579.    But  a  bequest  of  the  residuary  estate 
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"to  the  person,  man  or  woman,  that  takes  care  of  me  in  my  last  illness 
and  that  will  remain  with  me  and  prepare  me  for  a  Christian  death,"  is 
void  for  uncertainty  as  to  the  beneficiary.  Harrington  v.  Abberton,  115 
App.  Div.  177.  The  city  of  New  York  as  successor  of  the  corporate  rights, 
capacities  and  trusts  of  the  former  city  of  Brooklyn  may  take  a  gift  made  to 
said  city  for  the  erection  of  a  statue.  The  gift  does  not  fail  on  the  theory 
that  the  beneficiary  is  not  ascertainable.  Matter  of  Harteau,  125  App.  Div. 
710.  See  266,  ante.  If  there  is  no  person  in  existence  who  exactly  answers 
the  description,  extrinsic  evidence  is  admissible  to  ascertain  to  whom  the 
designation  points.  A  mere  misdescription  of  the  legatee  or  of  the  subject 
of  the  gift,  does  not  avoid  the  legacy,  unless  the  ambiguity  is  such  as  to  ren- 
der it  impossible  to  ascertain,  either  from  the  will  or  by  extrinsic  evidence, 
who,  or  what,"  was  intended.  Matter  of  Dickinson,  56  Misc.  232;  Johnston  v. 
Hughes,  187  N.  Y.  446;  Kingsbury  v.  Brandegee,  113  App.  Div.  606;  Walter  v. 
Walter,  60  Misc.  383.  The  maxim  falsa  demonstratio  non  nocet  is  well 
established,  and  means,  practically,  that  however  erroneous  the  descrip- 
tion, either  of  the  object  or  the  subject  of  the  gifty  it  will  not  avoid  the  be- 
quest, provided  enough  remains  to  show,  with  reasonable  certainty,  what 
was  intended.  Jackson  v.  Sill,  11  Johns.  201,  218;  Mann  v.  Mann,  1  Johns. 
Ch.  231;  Gonolty  v.  Pardon,  1  Paige',  291;  Smith  v.  Smith,  ^M.  271;  Wigh^ 
man  v.  Stoddard,  3  Bradf.  393;  Hart  v.  Marks,  4  id.  161;  Roman  Catholic 
Orphan  Asylum  v.  Emmons,  3  id.  144;  Smith  v.  Wyckoff,  3  Sandf.  Ch. 
82;  Matter  of  Woods,  33  Misc.  12,  67  N.  Y.  Supp.  1123,  aff'd  61  App.  Div. 
587;  Dodin  v.  Dodin,  16  App.  Div.  42,  44  N.  Y.  Supp.  800^  aff'd  162 
N.  Y.  635;  Matter  of  Lang,  9  Misc.  521,  30  N.  Y.  Supp.  388.  Thus,  a 
legacy  to  Mary,  "wife  of  Nathaniel  S.,  when  Mary's  husband  was 
Abraham  S.,  and  Nathaniel's  wife  was  Sarah,  was  upheld  as  a  legacy 
to  Mary.  Smith  v.  Smith,  4  Paige,  271.  So  a  bequest  to  Cornelia' 
Thompson  was  held  a  good  bequest  to  Caroline  Thomas.  Thomas  v. 
Stevens,  4  Johns.  Ch.  607.  A  legacy  to  the  testator's  cousin  Paris,  he 
having  no  cousin  of  that  name,  was  sustained,  on  parol  proof,  as  a 
legacy  to  his  cousin  Priscilla.  Hart  v.  Marks,  4  Bradf.  161.  And  a 
legacy  to  "James,  son  of  my  brother  Frederick,"  was  sustained  as 
a  legacy  to  Frederick,  son  of  the  testator's  brother  James,  on  proof  that  the 
brother  James  had  no  son  Frederick,  and  that  the  names  were  transposed  by 
a  mistake  of  the  draughtsman.  Ex  parte  Hornby,  2  Bradf.  420.  For  other 
illustrations,  see  Wright  v.  Methodist  Episcopal  Church,  Hoffman,  202; 
N.  Y.  Inst,  far  the  Blind  v.  How,  10  N.  Y.  84;  Hornbeck  v.  Am.  Bible  So- 
ciety, 2  Sandf.  Ch.  133;  De  Witt  v.  Chandler,  11  Abb.  Pr.  459;  Attorney- 
General  V.  Reformed  D.  Church,  33  Barb.  303;  Attorney-General  V;  The 
Minister,  etc.,  36  N.  Y.  452;  Matter  of  Cohan,  3  Redf.  31.  In  the  last  case, 
extrinsic  evidence  was  admitted  to  show  that  by  the  term  "my  daughter 
Ehzabeth,"  used  in  a  will,  where  the  testator  had  no  such  daughter,  the 
testator  intended  to  describe  one  whom  he  had  adopted  as  his  daughter, 
although  he  had  not  formally  adopted  her  in  accordance  with  the  provisions 
of  the  statute.    It  is  not  essential  that  a  corporation  to  whom  a  legacy  is 
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given  should  be  designated  by  its  legal  corporate  name.    If  not  designated 
by  its  corporate  title,  a  corporation  claiming  the  legacy  may  show,  by 
extrinsic  evidence,  that  it  is  the  body  intended  by  the  testator,  as  distin- 
guished from  all  other  corporations.    Lefevre  v.  Lefevre,  59  N.  Y.  434, 
2  Sup.  Ct.  (T.  &  C.)  330;  Biker  v.  N.  Y.  Hospital,  66  How.  Pr.  246;  Matter 
of  Dickinson,  56  Misc.  232;  Matter  af  North,  52  Misc.  429;  Matter  of  Person, 
52  Misc.  273.    See  Abb.  Trial  Ev.  142,  and  cases  cited.    A  legacy  to  "the 
ladies  of  the  Ursuline  Order,  residing  in  Charlestouy"  was  sustained  as  a 
legacy  to  "The  Ladies'  Ursuline  Community  of  the  city  of  Charleston." 
Banks  v.  Phelan,  4  Barb.  80.    See  Kearney  v.  Missionary  Society,  10  Abb. 
N.  C.  274.    The  will  directed  two-fourths  of  the  residue  "to  be  divided 
equally  between  the  home  and  foreign  missions."    Held,  that,  upon  the 
evidence,  the  legacies  belonged  to  the  Boards  of  Home  and  Foreign  Mis- 
sions, respectively,  of  the  Presbyterian  church  in  the  United  States  of  Amer- 
ica.   Board  of  Missions  v.  ScoveU,  3  Dem.  516.    For  a  similar  case,  see 
Bowman  v.  Dam.  &  For.  M.  Soc'y,  100  App.  Div.  29,  90  N.  Y.  Supp. 
898,  182  N.  Y.  494.    In  Union  Trust  Co.  v.  St.  Luke's  Hospital,  74  App. 
Div.  330,  77  N.  Y.  Supp.  528,  aff'd  175  N.  Y.  505,  the  testator  devised 
property  to  the  "Skin  and  Cancer  Hospital."    In  the  city  in  which  tes- 
tator lived  there  were  two  institutions  bearing;  respectively,  the  names  of 
"New  York  Skin  and  Cancer  Hospital,"  and  "New  York  Cancer  Hospi- 
tal;" both  having  been  in  existence  years  before  testator's  deaths  and  both 
did  work  of  the  same  character,  and  testator  was  connected  with  neither. 
Held,  that  the  will  described  the  former  institution  with  sufficient  accuracy 
so  that  parol  evidence  was  not  admissible  to  show  that  he  meant  the  latter. 
The  amount  of  evidence  requisite  to  prove  identity  in  the  case  of  a  descrip- 
tion of  the  legatee,  depends  much  upon  whether  there  are  two  or  more 
claimants  to  the  legacy,  or  only  one.    In  the  case  of  adverse  claimants  of 
the  same  gift,  Mr.  Abbott  [Trial  Ev.  (2d  ed.)  179]  gives  the  fedlowiing  rules 
as  applying:  "1.  If  one  (being  competent  to  take)  alone  precisely  answers 
the  whole  description  of  the  will,  or  is  identified  by  the  context,  extrinsic 
evidence  that  the  other  was  intended  is  incompetent.    2.  If  both  precisely 
answer  the  whole  designation  and  indications  of  the  will,  a  latent 'ambiguity 
or  'equivocation'  is  presented,  and  extrinsic  evidence  is  competMit;  and  in 
this  class  of  cases,  direct  evidence  of  the  testator's  intention,  even  by  prov- 
ing his  declarations  of  purpose,  is  admissible.    Matter  of  Wheeler,  32  App. 
Div.  183,  52  N.  Y.  Supp.  943,  aff'd  161  N.  Y.  652.    3.  If  neither  precisely 
answers  the  description  and  indications  of  the  will,  but  both  do  so  approxi- 
mately, this  is  also  a  case  of  latent  ambiguity,  admitting  extrinac  evidence; 
and  in  this  class  of  cases,  too,  according  to  the  better  opinion,  the  testator's 
declaration  of  intent  may  be  proved." 

But  as  to  this,  aee  St.  Luke's  Horrve  v.  Ass'nfor  Indigent  Females,  52  N.  Y. 
191,  in  which  case  it  was  held,  that  where  a  devise  or  bequest  is  made  to 
a  corporation,  and  there  are  two  corporations,  neither  of  which  can  claim 
under  the  precise  name  used  by  the  testator,  it  is  for  the  court  to  deter- 
mine which  of  the  two  is  best  or  most  nearly  described  by  the  name,  or 
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which  will  best  and  most  closely  answer  the  delineation  used  by  the  testator; 
and  if  with  a  knowledge  of  the  names  and  general  character  and  purposes 
of  the  two  corporations,  as  disclosed  by  their  charters,  there  is  no  latent 
ambiguity,  and  the  court  can  thus  determine  which  of  the  two  was  in- 
tended, other  evidence  to  aid  the  interpretation  cannot  be  resorted  to. 

§  496.  Description  of  subject-matter  of  legacy. — There  are  many  cases 
of  misdescription  of  the  property  sought  to  be  devised  or  bequeathed, 
giving  rise  to  uncertainty  as  to  the  identity  of  the  property,  the  nature  of 
the  estate  given,  etc.  Such  questions  are  determined  upon  the  same  prin- 
ciples as  are  ambigiiities  in  the  designation  of  persons,  and  ejctrinsic  evi- 
dence may  be  resorted  to  as  an  aid  in  applying  the  language  of  the  will  to 
the  property,  as  it  is  in  applying  the  language  to  the  person.  See  Jackson 
V.  Sm,  11  Johns.  201 ;  Mann  v.  Mann,  I'iid.  I;  Ryerss  v.  Wheeler,  22  Wend. 
148;  Roman  Catholic  Orphan  Asylum  v.  Emmons,  3  Bradf.  144;  Doe  v.  Roe,  1 
Wend.  541;  Waugh  v.  Waugh,  28  N.  Y.  94;  Hunier  v.  Hunter,  17  Barb.  25; 
Woods  V.  Moore,  4  Sandf.  579;  Jones  v.  Jones,  1  How.  Pr.  (N.  S.)  510.  Parol 
evidence  is  admissible  to  show  that  a  devise  of  property  designated  by  its 
street  ntunber  was  intended  to  include  another  lot,  contiguous  to  the  lot 
so  designated  but  not  comprehended  in  it,  which  had  been  inclosed  with 
it,  occupied  with  it  and  was  necessary  for  its  convenient  occupation  for  the 
purposes"  to  which  it  was  devoted,  and  when  referred  to  by  the  testatrix 
was  commonly  called  by  the  number  used  in  her  will  to  designate  the  prop- 
erty devised.  Clark  v.  Goodridge,  51  Misc.  140,  100  N.  Y.  Supp.  824.  It 
also  frequently  becomes  necessary  to  resort  to  extrinsic  evidence  as  an  aid 
in  executing  the  will,  that  is,  in  carrying  its  provisions  into  effect.  This 
subject  is  so  fully  treated  in  standard  treatises  that,  an  enumeration  of  the 
cases  need  not  be  attempted  here. 

§  496a.  Incorporation  of  extraneous  papers. — Whether  an  extraneous 
paper  referred  to  by  a  testator  in  his  will  is  to  be  given  any  force  in  the 
construction  or  in  the  application  of  the  will  depends  upon  certain  con- 
siderations. In  the  so-called  "end  of  the  will"  cases  where,  by  an  index 
finger  or  by  the  words  "see  over,"  dispositive  claiuses  have  been  found 
upon  a  page  or  sheet  of  the  will  subsequent  to  the  signature  of  the  testator 
and  of  the  witnesses,  that  is,  following  the  physical  end  of  the  will,  the 
cases  almost  uniformly  held  that  such  things  were  not  to  be  deemed  a 
part  of,  nor  probated  as  a  part  of  the  ^dll,  although  by  the  FiM  Case,  204 
N.  Y.  448,  the  Court  of  Appeals  put  finally  a  common  sense  interpretation 
on  the  rule  as  to  what  really  was  the  "physical  end"  of  a  will,  which  would 
cure  some  of  the  cases  in  which  wills  are  drawn  on  the  theory  on  which  a 
woman  often  writes  on  a  folded  sheet  of  note  paper,  namely,  using  first  the 
first  page,  then  the  fourth  page  and  then  the  inside  pages,  on  the  second  of 
which  her  signature  may  appear. 

In  the  next  place,  there  are  cases  where  a  testator  says  he  provides  for 
bequests,  in  substance,  "as  may  appear  from  memoranda  that  will  be 
found  by  my  executors  among  my  papers." 

With  very  few  exceptions  the  courts  decline  to  give  separate  testamen- 
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tary  or  dispositive  effect  to  these  memoranda;  whatever  the  reasons  that 
may  be  assigned  in  the  opinions,  the  fundamental  one  is  that  the  door  would 
be  wide  open  to  all  sorts  of  frauds  or  to  the  effectuation  of  mistakes,  and 
exclusion  of  such  papers  from  consideration  as  a  part  of  the  will,  or  as 
affecting  the  administration,  is  a  wise  one.  In  the  case  of  Booth  v.  The 
Baptist  Church,  126  N.  Y.  215,  a  memorandum  referred  to,  and  which 
was  refused  any  effect,  attempted  to  change  the  nature  of  a  general  legacy 
to  a  specific  legacy  of  certain  securities  identified  on  that  memorandum. 

In  the  third  place,  there  is  the  perfectly  simple  and  unobjectionable 
rule  under  which  a  properly  executed  codicil,  referring  to  a  v/ill,  takes  up 
and  incorporates  that  will  and  validates  it,  even  if  it  were  not  properly 
executed,  so  that,  the  will,  plus  the  codicil  owes  its  validity  as  to  factum 
to  the  due  execution  of  .the  codicil  and  the  two  speak  as  one  instrument, 
and  are  admitted  to  probate  as  such. 

But  the  final  case,  and  one  the  principle  of  which  is  applicable  to  all 
formal  instruments,  such  as  deeds,  indentures  of  trusts  and  wills  alike,  is 
the  general  rule  of  incorporation  by  reference.  As  to  this  it  is  to  be  ob- 
served that  on  the  following  propositions  there  is  complete  unanimity  in 
the  decisions  that  there  are  three  essentials  to  the  effectualness  of  such 
incorporation:  where  a  will  is  concerned.  (1)  The  reference  in  the  will  to 
the  document  sought  to  be  incorporated  must  be  expHcit  and  immistak- 
able,  (2)  and  the  description  of  the  document  sought  to  be  taken  up 
must  be  such  that  there  can  be  no  mistake,  and,  (3)  the  paper  so  sought 
to  be  incorporated  must  be  in  actual  existence  at  the  time  the  will  is  made, 
that  is,  it  must  not  be  a  paper  to  be  prepared. 

It  is  in  this  connection  that  error  has  been  committed  in  a  numbei*  of 
cases  by  confusion  of  this  general  rule  in  its  application  to  wills  with  the 
decisions  affecting  an  "end  of  the  will"  will.  The  validity  of  incorpora- 
tion, by  reference,  of  an  extrinsic  document  into  a  will  does  not  depend  on 
the  testamentfiry  character  of  that  paper,  nor  upon  its  own  independent 
efficacy.  (See  St.  Johns  Parish  v.  Bostwick,  8  App.  D.  C.  452).  It  de- 
pends upon  the  fact  of  its  adoption  by  a  will  which  itself  is  duly  attested 
and  executed  in  conformity  with  the  statute.  An  authoritative  case  of 
this  character  was  "Dickin's  Goods"  (3  Curt;  Eccl.  Rep.  60;  1  Notes  of 
Cases,  398).  In  this  case  the  devise  was  prescribed  in  the  will  to  be  "upon 
the  same  trusts  and  for  the  same  purposes  and  subject- to  the  same  pro- 
visos and  restrictions"  as  were  set  forth  in  a  certain  indenture  of  settle- 
ment, the  will  proceeding  to  indentify  it  by  date  and  the  names  of  the 
parties  thereto,  and  that  was  held  to  be  properly  incorporated  by  refer- 
ence, and  the  devise  was  held  to  be  administrable  as  if  that  indenture  of 
settlement  had  been  set  forth  at  length  in  the  paragraph  of  the  will  creating 
the  particular  devise.  Sc^  in  the  case  of  Tonnele  v.  Hall,  4  N.  Y.  140;  see 
cases  cited  at  page  143,  where  the  devise  referred  to  a  map  on  file  in  the 
Register's  oflRce  for  its  descriptive  contents,  and  the  court  held  that  it 
must  be  treated  as  part  of  the  will,  the  incorporation  by  reference  com- 
plying with  the  rule,  and  the  court  went  on  to  say  that  its  contents,' that 
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is,  the  contents  of  the  map,  must  be  incorporated  and  distributed  in  the  will 
to  the  extent  of  the  several  references  made  to  it  at  the  places  where  made, 
and  thus  the  contents  of  the  paper  to  which  the  instrument  refers  will  be 
deemed  constructively  inserted.  It  is  thus  obvious  that  it  will  be  error  on 
the  part  of  the  Surrogate  to  refuse  consideration  in  construing  a  will  to  a 
document  in  existence,  sufficiently  identified  and  properly  referred  to  in  the 
will,  merely  because  it  is  not  of  a  testamentary  character.  Its  effect  upon 
the  administration  and  distribution  of  the  estate  is  derived  from  the  dis- 
positive effect  of  the  will  which  incorporates  it  by  reference  and  not  from 
its  own  provisions,  nor  from  its  own  mamier  of  attestation  or  execution. 

Under  this  same  class  come  the  well  acknowledged  cases  of  which 
Matter  of  Twombly,  24  Misc.  51,  is  an  example,  where  a  testator  in  pro- 
viding bequests  to  members  of  his  family  directed  that  advancements 
or  charges  made  against  them  in  his  books  during  his  lifetime  is  to  be 
charged  to  their  several  legacies.  The  books  being  duly  identified  by 
reference  thereto  in  the  will  became  a  part  of  the  will  and  affected  the 
disposition  of  the  bequests  and  the  adjustment  and  distribution  thereof. 
There  is  an  instructive  note  in  68  L.  R.  A.  at  pages  353  et  seq.,  which  shows 
the  application  of  this  rule  in  these  various  classes  differentiated  as  above. 


PART  IV 

LETTERS  AND  BONDS 

INCLUDING  A  DISCUSSION  OF  THE  OFFICE  AND  ESTATE  OF 
THOSE  ADMINISTERING  FUNDS  OR  ESTATES 

CHAPTER  I 

EXECUTORS,    ADMINISTKATORS,    GUARDIANS,    TESTAMENTARY    TRUSTEES 

§  497.  Introductory. — The  Act  of  1914  generalizes  the  whole  subject 
of  letters:  their  requisites,  priority  of  right  to  them,  how  and  when  they 
issue,  persons  entitled,  their  revocation,  etc. 

This  admirable  result  necessitates  an  equally  complete  revision  of 
former  texts,  the  problem  being  whether  to  deal,  as  formerly,  first  with 
letters  testamentary  and  executors,  then  with  letters  of"  administration 
c.  t.  a.  and  the  powers  and  functions  of  the  recipient,  and  so  on,  and  then 
to  deal  generally  with  the  administration  of  the  estate  or  fund  by  them  all. 
Or,  as  seems  preferable,  to  treat  first  of  thes6  various  trust  or  representative 
officials  and  the  nature  of  their  several  offices  and  estates;  secondly  to 
cover  the  procedure  under  Article  third  of  title  2  of  chap.  XVIII  in  the 
securing  from  the  Surrogate's  Court  of  the  Letters  that  authenticate  their 
powers,  and  enable  them  against  all  the  world  to  administer  the  estate  or 
fund,  and  then  to  deal  with  their  administration,  under  such  headings  as 
Ascertaining  the  Estate,  or  the  Debts,  and  Payment  of  Debts,  or  of  Lega- 
cies, and  so  on.  But  the  subject-matter  of  Guardians  and  Trustees,  save 
in  certain  procedural  respects,  i.  e.,  as  to  appointment  and  removal,  will 
still  call  for  separate  chapters. 

The  matter  of  Official  Bonds,  applicable  to  all  persons  who  may  be 
called  to  an  account  in  the  Surrogate's  Court  will  still  be  dealt  with  in  a 
separate  chapter.  With  this  preface  we  proceed  to  a  differentiation  be- 
tween the  various  persons,  who  in  their  ofiicial  capacity  fall  within  the 
now  general  words  used  in  the  act,  "executors,  administrators,  guardians 
or  testamentary  trustees."  What  are  they,  what  is  the  function  of  each, 
what  estate  does  he  have  in  the  trust  he  is  to  administer  and  account  for, 
and  what  powers  does  he  enjoy  and  under  what  obligations,  peculiar  to 
his  class,  do  each  of  them  rest  ? 

A 

§  498.  Executors. — An  executor  is  he  to  whom  another  man  commits 

by  will  the  execution  of  his  last  will  and  iestament.    2  Bl.  Comm.  494. 
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Usually  every  will  designates  some  one  or  more  persons  to  whom  the  testa- 
tor entrusts  the  carrying  into  effect  of  his  testamentary  desire;  and  papers 
have  been  upheld  as  wills  and  deemed  entitled  to  probate^  which  have 
merely  named  an  executor  without  making  any  disposition  of  property 
whatever.  See  19  Am.  &  Eng.  Encyclopedia  of  Law,  178;  Matter  of  Davis, 
45  Misc.  306,  aff'd  182  N.  Y.  465.  But  the  mere  failure  to  designate  any 
executor  in  a  will  does  not  affect  the  validity  of  the  will;  for,  as  will  be  seen 
below  the  court  has  power  to  grant  letters  of  administration  with  the  will 
annexed.  Blackstone's  definition  may  be  modified  to  read:  "An  executor 
is  he  who,  nominated  by  a  testator  to  carry  out  his  will,  receives  from  a 
court  of  probate  jurisdiction  letters  of  authority  so  to  act." 

For  the  testamentary  act  is  statutory.  It  differs  .from  a  vested  property 
right.  Hence  the  testator  is  limited  by  law  as  to  substance,  form,  bene- 
ficiaries even.  So,  while  the  courts  respect  testamentary  wishes  as  to  choice 
of  an  executor,  the  statutory  rules  will  override  them  if  they  conflict. 

And,  if  testator  names  one  whom  the  statute  says  is  not  competent,  let- 
ters will  be  denied;  or,  if  inadvisedly  granted,  they  will  be  revoked.  Mat- 
ter of  Davis,  supra. 

So,  in  Matter  of  Avery,  45  Misc.  529,  a  foreign  trust  company,  named  in 
will,  was  held  incompetent  to  receive  letters.  See  opinion.  See  §  2603, 
subd.  2,  as  to  corporation  "which  is  a  residuary  legatee."  And  see  Laws 
1911,  chap.  687,  amending  §  186,  subd.  11  of  Banking  Law,  which  gives 
"reciprocity  capacity"  to  foreign  trust  .companies. 

The  word  executor  includes  executrix.  Hence,  if  the  will  appoints  per- 
sons of  both  sexes,  it  need  not  differentiate  or  repeat  the  masculine  and 
feminine  terms,  but  powers  given  to  the  "executors"  will  be  deemed  con- 
ferred on  both,  unless  the  contrary  intent  is  expUcit.  Moke  v.  Norrie, 
■  14  Hun,  138. 
.  §  499.  Letters. — Letters  testamentary  are  tangible  written  authoriza- 
tion to  an  executor,  duly  tested,  signed  by  an  officer,  and  imder  the,seal 
of  the  court.    Matter  of  Avery,  45  Misc.  529. 

Such  letters  are  predicated  on  probate.  The  executor,  as  will  be  seen 
below,  who  is  named  in  the  will,  may  do  certain  things  pending  probate, 
but  his  official  administration  is  conditioned  by  both  probate  of  the  will 
that  names  him,  and  by  the  due  issuance,  to  him,  of  letter  testamentary. 
Hence  "probate"  and  "letters  testamentary"  are  not  convertible  terms, 
nor  even  cognate,  but  quite  distinct.  The  one  is  synonymous  with  "proof 
judicially  approved,"  the  other  is  a  record  or  certificate,  issued  as  the 
sequel  to  the  former. 

Thus  a  will  may,  after  contest  be  proved,  and  the  executor  named  may 
renounce  or  die.  In  such  cases  no  letters  testamentary  issue;  but  letters 
of  administration  c.  t.  a.  the  recipient  pf  which  may  have  powers  less  ex- 
tended than  the  person  selected  by  testator. 

§  500.  Powers  of  executor  prior  to  letters. — Still,  the  authority  of  the 
executor  is  derived  from  the  will,  and  not  from  the  letters  testamentary 
issued  by  the  Surrogate.    Hartnett  v.  WandeU,  60  N.  Y.  346,  350.    The 
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letters  give  him  his  status  and  ratify  the  testator's  selection.    Arid  the 

Code  provides,  §2693:  '    ' 

An  executor  named  in  a  will  has  no  power  to  dispose  of  any  part  of  the  estate  of 
the  testator  before  letters  testamentary  are  granted,  except  ito  pay  iuneral  charges, 
nor  to  interfere  with  such  estate  in  any  manner  further  than  is  necessary  for  its 
preservation.     From  former  §  2613  in  part. 

3  R.  S.  71,  §  16;  Matter  of  Mhrcellus,  165  N.  Y.  70,  77. 
■  Section  1 12  of  the  Decedent  Estate  Law  reads:  "  ExECUTbBS  de  son  tort 
abolished:  No  person  shall  be  liable  to  an  action  as  executor  of  his  own 
wrong,  for  having  received,  taken  or  interfered  with,  the  property  or 
effects  of  a  deceased  person;  but  shall  be'  responsible  as  a  wrongdoer  in 
the  proper  action  to  the  executors  or  special  administra,tors  of  such  de- 
ceased persons,  for  the  value  of  any  property  or  effects  so  taken  or 
received,  and  for  all  damages  caused  by  his  acts,  to  the  estate  of  the 
deceased." 

The  letters  are,  we  repeat,  merely  the  authenticated  evidence  of  the 
power  conferred  by  the  will  and  are  founded  upon  the  probate  of  that  in- 
strument. The  Code  section  just  quoted  does  not  affect  the  character  of  ■ 
the  office  or  detract  from  the  efficacy  of  the  will  as  the  source  of  his  power; 
the  executor  derives  his  office  from  the  testamentary  appointment  as  an 
adininistrator  derives  his  from  the  appointment  of  the  Surrogate.  Hart"- 
nett  V.  Wandell,  60  N.  Y.  at  p.  350,  citing  1  WiUiams  on  Executors,  239. 
Since  the  interest  of  the  executor  in  the  estate  is  derived  from  the  will 
itself,  -the  subsequent  issuance  of  letters  relates  back'  to  the  time  of  the 
testator's  death.  Pearsall  v.  Elmer,  5  Redf.  181,  186,  Calvin,  Surr.,  citing 
Willard  on  Executors,  147.  See  also  Hiimbert  v.  Wurster,  22  Hun,  405; 
People  V.  Commissioners,  31  Hun,  235,  237,  citing  Matter  of  Greeley's  Will, 
15  Abb.  N.  S.  395;  Valentine  v.  Jackson,  9  Wendell,  302;  Williams  on  Execu- 
tors, 239;  Dayton  on  Executors,  232;  Priest  v.  Watkins,  2  Hill,  225;  Ex- 
parte  Faulkner,  7  Hill,  181;  Vroom  v.  Van  Home,  10  Paige,  549,  559; 
Dunphy  v.  Callafian,  126  App.  Div.  11. 

The  section  above  cited  does  not  prohibit  such  possession  of  the  property 
under  the  will  as  may  be  necessary  for  its  safety  until  the  probate  of  the 
will,  but  merely  inhibits  the  exercise  of  any  power  of  disposition  over  the 
estate  or  any  interference  wit!;i  the  estate.  But,' if  it  were  necessary,  for 
example,  to  take  actual  possession  of  the  personal  estate  for  its  protection 
in  any  respect,  the  executors  would  be  justified  in  doing  it  as  t\ie  legal 
effect  of  their  appointment,  in  the  absence  of  any  proof  showing  their  in- 
tention not  to  act  or  qualify  as  executors.  People  v.  Commissioners,  supra, 
opinion  of  Brady,  J.,  at  page  237.  See  also  Van  Schaack  v.  Saunders,  32 
Him,  515,  520.  It  has,  however,  been  held  {Matter  of  Flandrow;  28  Him, 
279,  Daniels,  J.),  that  the  statute  deprives  a  person  iiataied  as  executor  in 
a  will  from  so  acting  as  to  become  the  representative  of  the  deceased  person. 
In  this  case  a  special  administtator  had  been  appointed,  pending  the  is' 
suance  of  letters  testanaentary  or  of  administration.  In  such  a  case,  of 
course,  for  the  time  being,  the  person  named  in  the  will  as  executor  would 
haVe  no  right  to  interfere  in  any  manner  with  the  estate,  for  the  purpose 
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of  the  statute  is  obviated  by  the  appointment  of  the  temporary  adminis- 
trator. It  has  been  held,  where  the  testator  was  a  partner  at  the  time  of 
his  decease  and  the  partnership  agreement  provided  for  an  election  by  the 
surviving  partner  within  a  given  time  after  the  decease  of  the  other  partner 
within  which  to  acquire  title  by  purchase  of  the  interest  left  by  his  deceased 
partner  in  the  firm  property,  that,  in  case  the  will  should  not  have  been 
probated  and  letters  issued  within  the  period  limited  by  the  partnership 
agreement,  the  executors  named  in  the  will  of  the  deceased  partner  had 
the  power  to  accept  the  offer,  or  to  take  security  for  its  performance;  by 
virtue  of  their  appointment  under  the  will,  and  that  such  an  act  would  be 
for  the  preservation  of  the  estate  of  the  decedent,  within  the  meaning  of 
§  2693  of  the  Code.  Hull  v.  Cartledge,  18  App.  Div.  54,  61,  62,  Bradley,  J., 
citing  People  v.  Commissioners,  31  Hun,  235;  Hartnett  v.  Wandell;  60  N.  Y. 
Z50;  Matter  of  Murray,  40  Misc.  433;  People  ex  rel.  Gould  v.  Barker,  150 
N.  Y.  52.  So  the  Court  of  Appeals,  in  the  case  last  cited,  held  that,  for 
the  purpose  of  an  assessment  for  taxation  on  the  personal  estate  of  a  de- 
cedent, such  an  estate  was  to  be  deemed  in  the  possession  and  control  of 
the  person  designated  in  the  will  as  executor  from  the  death  of  the  de- 
cedent, and  the  court  remarked,  per  O'Brien,  J. : 

"The  executor  derives  his  appointment  and  his  title  to  the  estate  from 
the  will,  though  he  is  without  any  substantial  power  of  disposition  or  ad- 
ministration until  the  probate  court  grants  him  authenticated  evidence  of 
his  title  and  of  his  right  in  the  form  of  letters  testamentary  upon  proof  of 
the  will. 

"The  will  is  the  source  of  the  executor's  title  and  general  powers.  The 
letters  testamentary,  founded  upon  the  probate  of  the  will,  do  not  create 
the  executor  nor  confer  title  upon  him,  but  are  the  authentic  evidence  of 
the  power  conferred  by  the  will  and  which  existed  before  they  were  granted. 
Hartnett  v.  Wandell,  60  N.  Y.  346.  The  property  of  the  testator  is  in  the 
legal  custody  of  the  executor  appointed  by  the  will,  before  the  probate, 
and  he  may  exercise  many  of  the  powers  of  an  owner  over  it.  He  cannot 
dispose  of  it,  but  he  may  take  it  into  his  manual  possession  for  safekeeping. 
Van  Schanck  v.  Saunders,  32  Hun,  515;  Smith  v.  Northampton  Bank,  4 
Cush.  1. 

"In  this  case,  after  the  death  of  the  testator,  no  one  had  in  fact  or  in  law 
any  possession  or  control  of  the  personal  estate  except  the  relators.  It 
consisted  of  certain  securities  which  were  deposited  in  a  vault  in  the  city 
to  which  they  had  access.  They  could  exercise  every  power  over  the  prop- 
erty that  is  conferred  upon  executors  by  the  will  or  by  law  before  probate 
and  no  one  else  could.  The  probate  of  the  will  and  letters  testamentary  re- 
moved the  prohibition  of  the  statute  against  disposing  of  the  property  or 
interfering  with  it  except  for  its  preservation,  but  in  all  other  respects  the 
rights  and  powers  of  the  relators  were  the  same  before  as  after  the  probate, 
though  in  some  respects  they  may  have  been  held  in  abeyance  by  force  of 
the  statute.  The  title,  possession  and  control,  which  the  deceased  owner 
had,  passed  from  him  at  the  moment  of  his  death,  under  and  by  virtue  of 
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the  will,  to  the  executors  and  beneficiaries.  The  temporary  restrictions 
upon  the  power  of  disposition,  imposed  by  the  statute  for  the  protection 
of  the  estate  had  no  effect  upon  the  actual  possession  and  custody  of  the 
property.  They  had  all  the  possession  and  control  that  was  usual  under 
such  circumstances  and  reasonably  possible,  considering  the  great  magni- 
tude of  the  estate  and  the  nature  and  character  of  the  property. ,  The  pos- 
session and  custody  which  the  testator  had  was  continued  in  the  relators 
by  force  of  his  will  for  every  purpose  of  taxation  as  well  as  protection.  Any 
other  conclusion  would  involve  the  anomaly  that  seventy  millions  of  prop- 
erty could  exist  in  full  view  of  the  commissioners  without  any  power  on 
their  part  to  include  it  in  the  assessment  rolls."  See  also  opinion  of  In- 
graham,  P.  J.,  in  People  ex  rel.  Stebbins  v.  Purdy,  144  App.  Div.  361,  and 
dissenting  opinion  by  Scott,  J.,  as  to  distinction  between  "owner"  of 
property  and  "holder"  thereof,  citing  People,  etc.,  v.  Colenyin,  119  N;  Y. 
137,  where  one  of  three  co-executors,  actual  "holder"  of  the  estate  prop- 
erty  was  a  nonresident.  See  Matter  of  Brintnall,  40  Misc.  68;  Heaton, 
Surr.,  and  Matter  of  Murray,  40  Misc.  433,  both  cases  of  attack  on  execu- 
tors for  acts  done  pending  letters. 

§  501.  Executor  acting  before  letters  cannot  later  set  aside  his  act  un- 
less inequitable. — Where  the  act  done  before  the  issuing  of  letters  by  an 
executor  or  in  certain  cases  by  an  administrator  is  an  equitable  one,  and 
done  in  good  faith,  such  executor  or  administrator  cannot,  after  qualifying, 
set  aside  the  settlement  or  transaction  on  the  mere  ground  of  his  own  lack 
of  power;  it  must  clearly  appear  that  the  act  was  prejudicial  to  the  estate. 
Consequently,  where  it  was  manifest  that  the  settlement  or  adjustment 
was  not  attended  by  any  fraud  or  deceit,  and  that  it  was  equitable,  and 
that  the  creditor  obtained  no  more  than  was  her  due  from  the  intestate 
under  the  contract  had  by  such  creditor  with  the  intestate,  the  Appellate 
Division  refused  to  allow  the  administratrix  "to  overhaul  the  settlement 
which  she  deliberately  made  without  any  fraud."  Bennett  v.  Lyndon,  8 
App.  Div.  387,  389,  Hardin,  P.  J.,  citing  Vroom  v.  Van  Home,  10  Paige, 
549,  557;  Priest  v.  Waikins,  2  Hill,  225.  In  Packard  v.  Dunfee,  119  App. 
Div.  599,  before  probate  the  one  nominated  as  executor  ill-advisedly  in- 
dorsed a  note  "as  executor."  Held,  he  could  not  bind  the  estate,  citing 
Sehmitfier  v.  Simm,  101  N.  Y.  554. 

§  502.  Executor  need  not  be  named  in  will. — ^An  executor  by  the  tenor, 
is  one  not  specifically  named,  but  unmistakably  indicated  as  the  one 
designed  by  testator  to  act  as  executor.  Bayeaux  v.  Bayeaux,  8  Paige^  333; 
Ex  parte  McDonnell,  2  .Brad.  32;  Ex  parte  McCormick,  id.  169;  Hvbbard  v. 
Hubbard,  8  N.  Y.  203.  For  it  is  not  necessary  that  the  appointnaent  of  an 
executor  should  be  made  in  so  many  words.  Any  provisioii  in  the  will  show- 
ing-that  the  testator  intended  that  the  duties  of  an  executor  should  be  dis- 
charged by  the  person  named  is  sufficient  to  constitute  him  an  executor. 
Hence,  where,  by  a  will  executed  imder  the  French  law,  the  testatrix 
constituted  her  husband  her  "general  and  universal  legatee,"  and  dis- 
pensed with  his  giving  security — it' appearing  thaj;  by  the  law  of  France 
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all  the  rights  and  duties  of  an  executor  devolve  on  such  a  legatee — held, 
that  the  husband  must  be  deemed  executor  of  the  will,  although  not  specif- 
ically named  as  such,  and  was  entitled  to  letters  testamentary.  Matter  of 
Blemcan,  4  Redf.  151. 

As  to  the  effect  of  the  appointment  of  "the  trustees  for  the  time  being" 
of  a  specified  society,  see  Matter  of  Hardy,  2  Dem.  91. 

An  interesting  illustration  of  this  class  appears  in  Matter  of  Walsh;  144 
N.  Y.  Supp.  442.- 

§  503.  Substitutionary  appointments,  or  under  a  power. — Again  a  will 
may  provide  a  sequence  of  persons,  say  three,  so  that  if  A  renounce  or  die, 
B  shall  act,  and  again  C,  if  B  cannot,  or  if  he  "fail  to  act."  This  is  shown 
in  Matter  of  Coudert,  153  App.  Div.  196. 

Or  the  will  may  give  a  power  of  appointment  vesting  in  another  the 
right  to  designate  the  executors.  See  Hartnett  v.  Wandell,  60  N.  Y.  346, 
aff'g  s.  c,  svb  nom.  Alexander's  Will,  16  Abb.  Pr.  (N.  S.)  9,  and  overruling 
Branson's  Estate,  1  Tuck.  464.  In  Hartnett  v.  Wandell,  supra,  the  words 
of  the  will  were:  "I  nominate  and  appoint  my  wife  executrix  of  this,  my 
will,  and  request  that  such  male  friend  as  she  may  desire  shall  be  appointed 
with  her  as  coexecutor."  Held,  that  letters  should  issue  to  the  wife's  ap- 
pointee, though,  it  seems,  the  wife  could  not,  under  these  express  words, 
designate  the  coexecutor  until  she  had  herseK  qualified  as  executrix.  See 
Rogers  v.  Rogers,  4  Redf.  521. 

,  Where  the  will  contains  a  power,  authorizing  the  selection  of  an  execu- 
tor, not  named  therein,  the  selection  must  be  made,  by  the  person  ap- 
pointed for  that  purpose,  within  fifteen  days  after  making  the  decree  ad- 
mitting the  will  to  probate;  in  default  whereof,  the  power  of  selection  is 
deemed  to  have  been  renounced.  Such  selection  must  be  made  by  an  in- 
strument in  writing,  designating  the  person  selected,  signed  by  the  proper 
person,  and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  or  proved  to  the  satisfaction  of  the 
Surrogate,  and  filed  in  the  Surrogate's  office.  See  §  2625.  Where  the  will 
authorizes  the  person,  so  to  be  selected,  to  act  with  the  executor  or  execu- 
tors named  therein,  the  issuing  of  letters  should  be  delayed  for  the  exercise 
of  the  power  of  selection,  so  as,  if  the  selection  is  so  made,  to  enable 
any  person  interested  to  file  objections  to  him  under  §  2566;  and  if  letters 
are  not  issued  to  the  persoft  so  selected,  the  power  of  selection  is  deemed  to 
be  ejchausted.  Testator  appointed  his  son  and  wife  executor  and  executrix 
respectively — adding  that  if  the  son  died  in  the  wife's  lifetime,  she  might 
appoint  another.  The  son  died  before  testator,  who  made  a  codicil  ap- 
pointing another  son  as  executor,  and  declared  that  the  codicil  should 
not  alter  the  will  further  than  as  expressed.  Held,  that  the  codicil  did 
not  impair  the  right  of  the  widow  to  appoint,  on  the  death  of  the  second 
son  during  her  lifetime.  Cuthbert  v.  Babcock,  2  Dem.  96.  See  Hartnett  v. 
Wandell,  60  N.  Y.  346. 

I  have  read  a  will,  which  I  cannot  identify,  in  which,  in  the  event  of  the 
death  of  the  executor  designated,  the  testator  prescribed  that  his  successor 
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be  named  by  the  "Pastor  of  the Presbyterian  Church  of "  a 

legatee  and  remainderman  of  an  important  trust. 

§  504.  Number  of  executors.— There  is  no  limitation  of  the  number  of 
persons  who  may  be  nominated  executors,  but,  whatever  thenumber,  those 
who  qualify  and  enter  upon  the  discharge  of  their  trust  are  regarded  in  law 
as  one  individual,  except  where  each  is  appointed  to  take  charge  of  particu- 
lar pfroperty,  or  property  situated  in  different  States.  Sherman  v.  Page, 
21  Hun,  59,  aff'd  85  N.  Y.  124.  In  that  case,  the  testatrix  appointed  H.  P. 
"my  executor  for  carrying  out  the  provisions  of  my  last  will  and  testament 
so  far  as  they  relate  to  parties  and  properties  in  this  State  (New  York), 
and  C.  G.  and  D.  J.,  my  executors  for  everything  so  far  as  they  relate  to 
parties  and  property  in  the  State  of  Michigan  and  elsewhere."  H.  P.  never 
having  taken  out  letters  in  Michigan,  was  held  not  accountable  as  executor 
appointed  here,  for  property  of  the  decedent  situated  without  the  State. 
Different  executors  may  be  appointed  for  different  States-  or  countries. 
Despard  v.  Churchill,  53  N.  Y.  192;  Sherman  v.  Page,  supra.  Executors 
may  be  appointed  with  separate  functions,  or  to  succeed  each  other  in  the 
event  that  the  one  first  named  shall  die,  become  incapacitated,,  or  unwilling 
longer  to  serve;  or  two  persons  may  be  appointed  to  act  for  a  definite 
period,  or  during  the  minority,  or  during  the  absence  from  the  country, 
of  one  appointed  executor.  3  Redf.  on  Wills,  53;  1  Wms.  on  Exfs.i  (6th. 
Am.  ed.)  280;  Re  Langford,  L.  R.,  1  P.  &  D.  448.  In  Fosdick  v.  Delafield, 
2  Redf.  392,  the  will,  after  naming  two  brothers  of  the  testatrix  as  execu- 
tors, added,  "  and  in  case  both  of  my  said  brothers  herein  lastly  above 
named,  shall  depart  this  life  prior  to  my  decease,  or  in  case  they  shall  both 
decline  to  act  as  such  executors,  then  I  hereby  nominate  and  appoint" — 
here  naming  a  son  of  each  of  the  brothers.  Both  brothers  survived  the 
testatrix.  One  declined  to  act.  The  other  qualified  as  executor,  and  both 
subsequently  died.  Held,  that,  there  being  nothing  in  the  will  to  evince  a 
controlling  intention  to  keep  the  administration  in  the  famDy,  the  court 
could  not,  on  extrinsic  evidence  that  both  testatrix's  brothers  were  adr 
vanced  in  age  at  the  time  the  will  was  made,  disregard  the  word  "prior  to 
my  decease,"  and  grant  letters  to  a  son  of  one  of  the  brothers.  Such  words 
constitute  a  condition. 

This  sufficiently  differentiates,  as  to  the  manner  of  their  identification, 
executors  from  administrators  generally;  for  the  latter  are  appointed  in 
order  of  priority  of  a  right,  not  inherent  in  the  individual,  but  purely  statu- 
tory. See  Matter  of  D'Agostino,  88  Misc.  371.  See  opinion  by  Schitflz, 
Surr. 

It  is  only  necessary  to  add  that  a  corporation  may  so  act.     ,   . 

THE   TITLE   AND   OBJECT   OF  THE   OFFICE 

§  505.  The  office  of  executor. — The  duties  and  powers  of  the  officers 
above  mentioned,  in  the  management  and  disposition  of  the  estate  in  their 
hands,  their  rights  of  action,  and  their  accountability  in  law  and  equity 
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for  the  faithful  performance  of  their  obligations,  are  subjects  of  large  impor- 
tance, not  strictly  within  the  scope  of  this  volume,  and  can  be  treated  in 
only  the  most  general  way. 

An  executor  has  been  already  generally  defined  to  be  one  to  whom  the 
execution  of  a  last  will  and  testament^— that  is,  the  application  of  the  estate 
pursuant  to  the  directions  of  a  will — is,  by  the  testator's  appointment, 
confided.  The  term  was  originally  employed  in  a  sense  suffici^tly  broad 
to  include  an  administrator  upon  the  estate  of  an  intestate,  a  distinction 
being  taken  between  executor  testamentarius  and  executor  dativus,  Wms.  on 
Exrs.  (6th  Am.  ed.)  266,  but  this  usage  is  obsolete.  He  can  derive  his  oifice 
from  a  testamentary  appointment  only,  though,  as  already  noted  it  is  not 
necessary  that  he  be  expressly  named  as  such.  If,  by  any  word  or  cir- 
cumlocution, the  testator  recommend  or  commit  to  one  or  more  the  charge 
and  office,  or  the  rights  which  appertain  to  an  executor,  it  amounts  to  as 
much  as  the  ordaining  or  constituting  him  or  them  to  be  executors.  See 
Humbert  v.  Wurster,  22  Hun,  405,  1  Wms.  on  Exrs.  (6th  Am.  ed.)  280. 
And,  as  has  been  before  noted,  it  is  not  even  requisite  that  the  testator 
should  constructively  name  the  executor,  for  he  may  delegate  to  another 
the  power  to  make  the  nomination.  At  common  law,  although  an 
executor  could  not  assign  the  executorship,  yet  he  might  continue 
it  by  his  will;  and  in  case  of  the  death  of  the  sole  executor,  the  execu- 
tor of.  such  executor  was,  to  all  intents  and  purposes,  the  executor  and 
representative  of  the  first  testator.  But  our  statutes  have  abrogated  this 
rule;  See  Fosdick  v.  Delafield,  2  Redf .  392.  So,  at  common  law,  one  who, 
not  being  either  executor  or  administrator,  intermeddled  with  the  goods 
of  the  deceased,  or  did  any  other  act  characteristic  of  the  office  of  executor, 
was  thereby  an  executor  of  his  own  wrong,  called  more  usually  an  executor 
de  sort  tart.  Anderson  v.  Daley,  38  App.  Div.  505,  56  N.  Y.  Supp.  511,  ap- 
peal dismissed,  159  N.  Y.  146.  See  Mills  v.  Mills,  115  id.  80,  23  St.  Rep. 
604,  where  it  was  held,  that  one  who  was  a  mere  debtor  of  a  decedent,  in 
his  lifetime,  and  had  in  no  way  interfered  with  the  decedent's  estate  since 
his  death,  could  not  be  treated  as  an  executor  de  son  tort,  simply  because 
he  assumed  to  make  a  settlement  with  the  only  child  of  the  decedent, 
where  the  party  asserting  the  claim  sought  to  repudiate  the  settlement. 
Compare  Ahrens  v.  Jones,  169  N.  Y.  555.  As  to  trustees  de  son  tort,  see 
Putnam  v.  Lincoln  Safe  Dep.  Co.,  191  N.  Y.  166,  and  Perry  on  Trusts 
(5th  ed.),  §  245.  But  our  law  does  not  recognize  such  an  executor,  and 
one  who  is  neither  executor  nor  administrator  cannot  acquire  any  title  to 
the  assets,  as  a  representative  of  the  deceased.  See  Cons.  L.  1909,  chap.  18, 
§  112,  formerly  2  R.  S.  81,  §  78;  id.  449,  §  17. 

§  506.  He  is  a  representative. — An  executor,  as  well  as  an  administra- 
tor, stands  as  against  creditors  of  his  decedent,  and  to  the  extent  of  the 
fund  or  estate  he  administers,  in  the  shoes  of  his  decedent.  The  estate  or 
fund,  vested  in  him,  virtute  officii,  whether  at  death,  in  case  of  an  executor, 
or  upon  receipt  of  letters,  in  case  of  intestacy,  and  in  such  case  relating, 
thereupon,  back  to  the  date  of  death,  responds  through  him  as  the  repr^- 
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sentative  of  decedent,  in  order  that  his  obHgations  may  be  duly  discharged 
to  the  extent  of  such  estate  or  fund. 

Both  as  to  such  creditors  and  the  persons  interested  in  the  estate,  he  is 
also  representative  of  the  decedent  in  effectuating  his  dispositive  deskes 
as  shown  in  the  will,  and  representative  of  the  decedent  against  the  world 
in  ascertaining  and  securing  control  of  the  assets,  preventing  waste,  all  in 
order  to  pay  debts  and  distribute. 

Therefore  the  representative  enjoys  every  power  and  remedy  which. his 
decedent  could  have  asserted  in  the  jurisdiction  granting  him  his  letters. 
See  SchuUz  v.  Pulver,  11  Wend.  361.    Cf.  Babcock  v.  Booth,  2  Hill,  181.       , 

On  the  other  hand,  the  representatives  of  the  decedent  are,  as  against 
those  entitled  to  deal  with  them,  deemed  to  be  in  trust  of  the  estate  or  fund.  . 
Dox  v.  Backenstose,  12  Wend.  542.  They  may,  for  their  benefit,  disaflfirm, 
treat  as  void,  or  resist  all  acts  done,  transfers  or  agreements  made,  in  fraud 
of  the  rights  of  their  cestuis  que  trustent.  Cons.  L.  1909,  chap.  45,  §  19. 
The  status  of  Foreign  Executors  is  more  germane  to  the  discussion  of 
Ancillary  Representatives,  below,  q-.  v. 

THE   NATURE   OP  THE  ESTATE 

§  507.  Vesting  of  title,  on  owner's  death. — The  effect  of  the  death  of 
an  owner  of  property  is  to  vest  the  title  thereto  at  once  in  some  other  person. 
The  property  is  never  for  one  moment  without  an  owner.  The  estate  which 
an  executor  or  administrator  has  in  the  goods  of  the  deceased  is  not  the 
absolute  interest  which  everyone  has  in  his  own  property;  nevert"heless, 
for  many  purposes,  the  law  treats  the  executor  or  administrator  as  the 
absolute  owner,  and,  as  such,  capable  of  disposing  of  the  goods  of  his  de- 
cedent, as  if  they  were  his  own.  But,  speaking  generally,  the  estate  of  an 
executor  or  administrator,  as  such,  is  in  autre  droit,  and  the  decedent's 
property  in  his  possession,  if  distinguishable  from  his  own,  is  not  subject 
to  his  debts.  Gittings  v.  Russel,  4;9  Misc.  432,  99  N.  Y.  Supp.  853,  aff'd 
114  App.  Div.  405.  The  statute  declares  that  the  real  property  which 
belonged  to  any  decedent  is  not  bound  or  in  any  way  affected  by  any  judgr 
ment  against  his  executor  or  administrator,  and  is  not  liable  to  be  sold  by 
virtue  of  any  execution  issued  upon  such  judgment,  unless  the  judgment 
is  expressly  made,  by  its  terms,  a  lien  upon  specific  real  property  therein 
described,  or  expressly  directs  the  sale  thereof.  Code  Civ.  Proc,  §  1823. 
Hence,  a  general  assignment  by  an  executor  of  all  his  property,  or  a  re- 
lease of  all  actions  and  demands  which  he  has  for  any  cause  whatever, 
does  not  extend  to  or  embrace  the  property  or  demands  which  he  holds 
as  executor. 

§  508.  Representative's  qualified  title. — As  to  the  property  which  they 
hold  in  a  representative  capacity,  executors  and  administrators  are,  in 
equity,  to  be  treated  as  trustees  for  the  legatees  or  next  of;  kin,  and  cred- 
itors. An  executor,  as  such,  takes  unqualified  legal  title  to  all  personialtyi 
not  specifically  bequeathed,  and  a  qualified  legal  title  to  that  which  is  so 
bequeathed.    He  holds  as  a  trustee  for  the  benefit  (1)  of  the  creditors  of 
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the  testator,  and  (2)  of  those  entitled  to  distribution.  Blood  v.  Kane, 
130  N.  Y.  514,  42  St.  Rep.  549;  s.  p.,  Matter  of  Kane,  38  Misc.  276,  77 
N.  Y.  Supp.  874;  Matter  of  Van  Voorhees,  55  Misc.  185,  106  N.  Y.  Supp. 
354.  See  Rivarz  v.  Patterson,  59  Misc.  263.  The  trust  estate  of  a  sole 
executor,  who  is  also  sole  legatee  and  devisee,  is  for  the  benefit  of  the  tes- 
tator's creditors,  only;  and  when  they  are  paid,  the  trust  estate  merges  in 
the  beneficial  interest,  and  the  sole  legatee  and  devisee  becomes  vested 
with  the  legal  title  of  all  the  testator's  estate.  Blood  v.  Kane,  supra; 
Thomas  v.  Troy  City  Nat.  Bank,  19  Misc.  470,  44  N.  Y.  Supp.  1039;  Haupt- 
mann  v.  First  Nat.  Bank,  etc.,  83  Hun,  78,  31  N.  Y.  Supp.  364;  Matter  of 
Kinsella,  50  Misc.  235;  Tuck  v.  Knapp,  42  Misc.  140.  Hence,  such  execu- 
tor, on  proof  that  all  the  debts  of  the  testator  have  been  paid,  may  avail 
himself  of  a  demand  due  the  estate,  as  a  counterclaim  in  an  action  against 
himself.  See  Matt^  of  Van  Houten,  18  App.  Div.  301,  46  N.  Y.  Supp.  190. 
So,  upon  the  death  of  a  wife,  though  the  legal  title  vested  in  her  husband, 
upon  his  subsequent  appointment  as  administrator,  his  individual  title 
was  ousted.  Gittings  v.  Russel,  supra.  Hence,  while,  at  law,  the  executor 
or  administrator  has  absolute  power  to  dispose  of,  or  to  pledge,  the  assets, 
and  to  give  a  valid  title,  Hunnier  v.  Rogers,  55  Barb.  85;  equity  will  always 
intervene  in  a  case  of  fraud  or  misapplication,  and  will  follow  the  assets  or 
their  proceeds  into  the  hands  of  a  purchaser  affected  with  notice  of  their 
misapplication,  and  the  trust  will  attach  on  the  property.  Sacia  v.  Berthoud, 
17  Barb.  15;  Cooper  v.  Weston,  16  St.  Rep.  937;  Cooper  v.  Illinois  Cent.  R. 
Co.,  38  App.  Div.  22,  57  N.  Y.  Supp.  925;  First  Nat.  Bank,  etc.,  v.  National, 
etc.,  Bank,  156  N.  Y.  459;  Marshall  v.  De  Cordova,  26  App.  Div.  615,  50 
N.  Y.  Supp.  294;  Agne  v.  Schwab,  123  App.  Div.  746;  Ludington  v.  Merc. 
Nat.  Bank,  102  App.  Div.  251,  92  N.  Y.  Supp.  454,  aff'd  182  N.  Y.  522; 
RoUnson  v.  Adams,  81  App.  Div.  20,  80  N.  Y.  Supp.  1098,  aff'd  179  N.  Y. 
558;  Mann  v.  Benedict,  47  App.  Div.  173,  62  N.  Y.  Supp.  259;  Welch  v. 
PoUey,  86  App.  Div.  260,  83  N.  Y.  Supp.  819.  See  Matter  of  Holmes,  37 
App.  Div.  15,  55  N.  Y.  Supp.  708,  aff'd  159  N.  Y.  532;  Van  Vleck  v.  Enos, 
88  Hun,  348,  34  N.  Y.  Supp.  754;  I  sham  v.  Post,  71  Hun,  184,  rev'd  on 
other  points,  141  N.  Y.  100;  Suarez  v.  Montigny,  1  App.  Div.  494,  aff'd 
153  N.  Y.  678;  Putnam  v.  Lincoln  Safe  Dep.  Co.,  118  App.  Div.  468,  104 
N.  Y.  Supp.  4.  Thus  an  executor  or  administrator  cannot  make  a  vahd 
sale  or  pledge  of  the  assets,  as  a  payment  of  or  security  for  his  own  debt, 
since  the  very  natin-e  of  the  transaction  implies  notice  to  the  purchaser  or 
mortgagee,  of  his  participation  in  the  misappUcation.  Squire  v.  Ordemann, 
194  N.  Y.  394;  Sutherland  v.  Brush,  7  Johns.  Ch.  21;  Field  v.  Schieffelin, 
id.  153.  As  to  personalty,  an  executor  is  a  trustee  of  the  persons  entitled 
to  it,  and  the  next  of  kin  have  always  the  right  to  file  a  bill  to  enforce  the 
trust,  even  if  the  rights  which  they  assert  depend  on  the  invalidity  of  the 
will  under  which  the  executor  quahfied.  Read  v.  Williams,  27  St.  Rep. 
505,  8  N.  Y.  Supp.  24,  aff'd  125  N.  Y.  560.  So  an  executor  who  purchases 
land  with  trust  funds,  when  no  such  power  is  given  him  in  the  will,  is, 
nevertheless,  invested  with  the  full  legal  title,  though,  between  the  executor 
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and  his  beneficiaries,  it  is  impressed  with  a  trust  which  they  can  enforce; 
and  since  the  title  does  not  come  to  him  uiider  the  will,  his  want  of  power 
to  mortgage  under  that  instrument  does  not  apply,  and  a  mortgage  executed 
by  him  on  the  property  is  valid.  McLean  v.  LaM,  Q6  Hun,  341,  21  N.  Y. 
Supp.  196.  See  Butler  v.  Walsh,  48  App.  Div.  459;  Rdarty  v.  McDermoU, 
146  -N.  Y.  296. 

§  509.  Merger  of  title. — Notwithstanding  the  representative  character 
of  an  executor  or  administrator,  the  property  held  by  him  at  first  in  that 
character  may  become  his  own  to  his  own  use,  by  intermixing  it  with,  so 
as  to  become  indistinguishable  from,  his  own  property — e.  g.,  money  of 
the  decedent  deposited  in  baiik,  in  common  account  with  his  own  funds. 
Where  the  trustee,  having  mingled  the  money  with  his  own,  without  mak- 
ing distinction,  died; — Held,  that  there  was  no  necessity  for  the  appoint- 
ment of  a  new  trustee,  for  the  trust  fimd  had  not  been  kept  separate,  and 
nothing  remained  but  to  compel  the  executor  of  the  deceased  trustee  to 
pay  the  indebtedness  of  the  estate  to  the  distributees.  Graham  v.  DeWitt, 
3  Bradf.  186.  See  Matter  of  Brintnall,  40  Misc.  67,  81  N.  Y.  Supp.  250. 
Such  moneys  are  subject  to  the  executor's  individual  debtSj^and  in  case  of 
the  insolvency  of  the  bank,  the  loss  is  his  own  and  not  that  of  the  estate. 
So,  at  common  law,  an  executor  who  is  a  creditor  of  the  deceased,  or  who 
pays  the  debts  of  the  deceased  with  his  own  money,  acquires  and  becomes 
vested  with  the  absolute  ownership  of  the  assets  in  his  hands,  to  the  extent 
of  the  debt  owed  to,  or  money  paid  by,  him, — in  the  first  case,  the  title 
vesting  at  his  election,  in  the  latter,  by  operation  of  law.  In  Abell  v.  Bradr 
ner,  39  St.  Rep.  5,  15  N.  Y.  Supp.  64,  an  administrator  had  purchased, 
at  a  foreclosure,  property  belonging  to  the  estate,  declaring  that  he  did  so 
in  the  interest  of  himself  and  the  heirs.  Held,,  that  he  had  a  right,  in  order 
to  protect  himself  as  a  creditor  of  the' estate,  to  retain  the  title  until  his 
just  demands  upon  it  were  satisfied,  and  tha,t  his  accountability  was  limited 
to  the  fair  rental  value  of  the  property.  See  Ldvingston-  v.  Newkirk,  3 
Johns.  Ch.  312.  In  Haberman  v.  Baker,  128  N.  Y.  253,  upon  the  fore- 
closure of  a  mortgage  belonging  to  the  estate,  the  mortgaged  premises 
were  bought  in  by  the  administrator.  Held,  that  the  premises  so  acquired 
took  on  the  character  of  the  mortgage  indebtedness  and  were  to  be  regarded 
as  personalty  which  the  administrator  could  dispose  of  and  must  account 
for  as  personalty.  To  pass  a  good  title  it'  was  not  necessary  that  the  heirs 
of  the  decedent  nor  his  residuary  devisee  should  join  in  the  administrator's 
conveyance,  and  this,  although  the  decedent'  had,  as  mortgagee,  taken 
possiession  of  the  premises  in  his  lifetiine  in  order  to  satisfy  the  mortgage 
debt  out  of  the  property  mortgage,  but  had  not  held  it  long  enough  to 
gain  a  title  by  adverse  possession.  This  principle  does  not,  however,  war- 
rant the  conclusion  that  an  executor  or  administrator  can  give  himself 
a  preference  over  other  creditors.  Under  the  existing  statute,  he  must 
include  his  liability  in  the  accounting,  and  he  makes  any  such  appropria- 
tion meanwhile  at  his  peril.    See  Code  Civ.  Proc,  §  2682,  former  §  2719. 

§  510.  Joint  tenancy  of  representatives. — Every  estate  vested  in  two 
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or  more  executors  or  administrators,  as  such,  is  held  by  them  in  joint 
^tenancy.  Cons.  L.  1909,  chap.  52,  §§66,  166,  174;  formerly  1  R.  S.  727, 
§  44;  Laws  1896,  chap.  547,  §§  56,  146,  154.  See  Davis  v.  Kerr,  3  App. 
Div.  322,  38  N.  Y.  Supp.  387.  They  are  to  be  considered  as  one  person, 
and  as  having  but  one  joint  and  entire  estate  in  the  property  of  the  de- 
cedent. The  death  of  either  does  not  change  the  quality  of  the  estate; 
the  siu^dvor  is  vested  with  the  interest  of  his  deceased  companion.  There- 
fore, the  acts  of  any  one  of  them  relating  to  the  management  and  disposi- 
tion of  the  assets  are  to  be  deenied  the  acts  of  all.  Wheeler  v.  Wheeler,  9 
Cow.  34;  Bogert  v.  Hertell,  4  Hill,  492,  9  Paige,  52;  Murray  v.  Blatchford, 
1  Wend.  583;  Jackson  v.  Robinson,  4  id.  436;  Stuyvesant  v.  Hall,  2  Barb. 
Ch.  151;  Douglass  v.  Satterlee,  11  Johns.  16;  Gardner  v.  Miller,  19  id.  188; 
Brenann  v.  Lane,  4  Dem.  322,  and  cases  cited.  Thus,  two  executors, 
against  the  will  of  their  co-executor,  may  compromise,  and  release  a  mort- 
gage or  other  debt  of  the  estate.  Murray  v.  Blatchford,  1  Wend.  583. 
Compare  Wheeler  v.  Wheeler,  9  Cow.  34;  Stuyvesant  v.  Hall,  2  Barb.  Ch. 
151.  But  where  the  will  requires  an  act  to  be  done  by  the  executors  jointly, 
the  death  of  one  of  them  prevents  performance.  Herriott  v.  Prince,  87 
Hun,  95,  33  N.  Y.  Supp.  970,  aff'd  155  N.  Y.  5.  See  Weeks  v.  Frankel,  128 
App.  Div.  223.  Where  two  executors  or  administrators  take  an  obligation 
to  themselves  jointly  as  representatives  of  their  decedent,  for  a  debt  be- 
longing to  his  estate,  one  of  them  can  receive  payment  and  lawfully  dis- 
charge the  obligation.    People  v.  Keyser,  28  N.  Y.  226. 

Two  or  more  qualifying  testamentary  trustees  cannot,  like  executors,  act 
separately,  but  all  must  join  in  receipts  and  conveyances.  Cooper  v.  III. 
Cent.  R.  Co.,  38  App.  Div.  22,  57  N.  Y.  Supp.  925;  Fntz  v.  City  Trust  Co., 
72  App.  Div.  532,  76  N.  Y.  Supp.  625,  aff'd  173  N.  Y.  622.  And  the  defect 
cannot  be  remedied  by  subsequent  ratification.  Fritz  v.  City  Trust  Co,, 
supra.  A  deed  by  two,  while  a  third,  who  is  quaUfied  to  act,  is  living,  is  not 
valid.  Ridgeley  v.  Johnson,  11  Barb.  527;  Earle  v.  McGoldrick,  15  Misq. 
135,  36  N.  Y.  Supp.  803;  Egbert  v.  McGwire,  36  Misc.  245;  Wilder  v.  Ranney, 
95  N.  Y.  7,  and  cases  cited.  Where  one  of  the  trustees  becomes  a  lunatic, 
the  others  cannot  act.  The  incompetent  should  be  removed  and  another 
appointed  in  his  stead.  Bascom  v.  Weed,  53  Misc.  499.  But  a  contract  to 
sell  land  is  enforcible  though  signed  by  one,  whpn  authorized  by  the  other 
to  act  for  him.  Roe  v.  Smith,  42  Misc.  89,  85  N.  Y.  Supp.  527,  aff'd  97 
App.  Div.  633.  And  where  one  of  two  trustees,  who  by  the  will  are  re- 
quired to  act  jointly,  is  dead,  the  other  cannot  act,  although  he  be  the  sole 
beneficiary.  Weeks  v.  Frankel,  128  App.  Div.  223.  But  it  is  otherwise 
where  the  trustees  were  not  expressly  required  to  act  jointly.  Lemne  v. 
Gerardo,  60  Misc.  261.  But  when  the  founder  of  the  trust  expressly  au- 
thorizes a  majority  to  act  and  to  execute  their  acts,  as  he  has  the -right  to 
do,  Bascom  v.  Weed,  supra,  their  execution  of  the  duties  of  the  trust,  in 
good  faith,  is  valid  and  effectual.  Crane  v.  Decker,  22  Hun,  452.  :See  House 
V.  Raymond,  3  id.  44.  If  one  or  more  of  the  executors,  on  whom  is  con- 
ferred a  power  of  sale,  fail  to  take  upon  him  the  execution  of  the  will,  then 
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any  sale  made  by  those  who  take  upon  themselves  the  execution  thereof 
is  valid,  as  if  the  others  had  joined.    Code  Civ.  Proc,  §  2694,  former  §  2642; 
Draper  v.  Montgomery,  108  App.  Div.  63.    Compare  Hilton  v.  Sowenfeld, 
53  Misc.  152.    In  that  case  the  testator  authorized  his  executors  to  sell 
and  convey  his  real  estate  with  his  wife's  consent,  and  declared  that  no 
sale  should  be  valid  unless  the  wife,  who  was  one  of  the  executors,  should 
join  in  the  deed;  held,  that  the  power  of  sale  could  not  be  exercised  by  the 
wife  alone,  where  she  was  the  only  one  of  the  executors  to  qualify,  and 
that  a  title  depending  upon  her  attempted  exercise  of  such  power  was  not 
marketable.    This  is  merely  declaratory  of  the  common  law.    Davov£  v. 
Fanning,  2  Johns.  Ch.  252;  Ogden  v.  Smith,  2  Paige,  195;  Niles  v.  Stevens, 
4  Den.  399;  Bunner  v.  Storm,  1  Sandf.  Ch.  357;  Conover  v.  Hoffman,  1 
Bosw.  214.    The  statute  applies  as  well  to  the  case  of  a  mere  power  of  sale, 
or  where  there  is  a  discretion  given  to  the.  executors  to  determine  whether 
the  land  shall  be  sold  or  not,  as  to  the  case  of  a  positive  ordei  that  the' 
land  be  sold.    Taylor  v.  Morris,  1  N.  Y.  341 ;  Leggett  v.  Hunter,  19  id.  445. 
A  sale  at  public  auction  by  two  executors  under  an  imperative  power,  is 
valid,  where  both  were  present  and  participated  in  it,  although;  the  deed 
was  signed  by  one  only.    The  statutory  requirement  was  complied  with 
in  effect  by  the  actual  sale  made  by  the  executors,  the  deed,  being  but  an 
incident  by  which  the  purchaser  was  let  into  possession.    Brown  v.  Doherty, 
185  N.  Y.  383.    As  to  the  right  of  one  executor  to  exercise  a  discretionary 
power  to  decide  when  a  benefitiary  is  of  good  moral  habits,  see  Cuskman  v. 
Cushman,  102  App,  Div.  377,  92  N.  Y.  Supp.  833.    The  refusal  of  one  of 
the  executors  to  act  may  be  proved  like  any  other  matter  in  pais;  a  renun- 
ciation is  not  necessary.    Roseboom  v.  Mosher,  2  Den.  61.    And  see  Sharp 
v.  Pratt,  15  Wend.  610;  Matter  of  Stevenson,  3  Paige,  420.    The  renuncia- 
tion or  disclaimer  of  a  devisee  in  trust  need  not  be  in  such  form  as  to  pass 
an  estate  in  the  property  devised.    In  the  absence  of  proof  to  the  contrary, 
such  devisee  is  presumed  to  accept  the  trust  estate;  but  he  cannot  be  vested 
with  it  against  his  will.    Where  it  was  in  writing,  and  acknowledged  so  as 
to  be  received  in  evidence  without  further  proof,  it  was  held  sufficient. 
Burritt  v.  Silliman,  13  N.  Y.  93. 

§  511.  Suits  between  coexecutors,  etc. — As  two  or  more  representa- 
tives are  joint  tenants,  each  having  the  same  right  to  the  possession  of 
the  fund,  it  follows  that,  at  law,  one  executor  or  administrator  cannot  sue 
his  coexecutor  or  administrator,  to  recover  a  debt  due  from  the  latter  to 
the  testator  or  intestate.  Peters  v.  Smith,  60  Misc.  203.  It  is  otherwise 
in  equity,  where  such  an  indebtedness  can  be  ascertained,  and  such  dis- 
position of  the  fimd  made  as  justice  and  equity  require.  Rogers  v.  Mc- 
Guire,  75  Hun,  133,  27  N.  Y.  Supp.  276.  In  Smith  v.  Stevenson  Co.,  117 
App.  Div.  690,  one. executor  was  allowed  to  sue  his  coexecutor  and  others 
to  set  aside  a  conveyance  of  estate  property  which  plaintiff  alleged  they 
had  fraudulently  induced  him  to  sign.  Hence,  in  a  case  where  a  mortgagor, 
being  appointed  one  of  the  executors  of  the  will  of  the  mortgagee,  accepts 
the  trust  and  qualifies,  his  coexecutor,  having  accepted  and  qualified,  may 
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proceed  to  revive  the  stiit  against  the  mortgagor  coexecutor.  McGregor  v. 
McGregor,  35  N.  Y.  218.  And  see  Decker  v.  Miller,  2  Paige,  150;  Smith  v. 
Ixmrence,  11  id.  206;  Wurts  v.  Jenkins,  11  Barb.  546.  As  to  a  suit  by  one 
executor  against  another,  who  is  a  surviving  partner  of  decedent,  for  an 
accounting,  see  Simpson  v.  Simpson,  44  App.  Div.  492.  But  one  executor 
cannot  maintain  an  action  against  his  coexecutor  to  compel  the  latter 
to  place  the  securities  and  papers  of  the  estate  in  his  possession  in  the  cus- 
tody of  a  bank,  or  that  both  he  and  the  plaintiff  deposit  all  moneys  there- 
after collected  therein,  to  be  drawn  out  only  on  their  joint  check;  and  it  is 
no  ground  for  such  an  action  that  the  defendant  maintains  exclusive  manual 
possession  of  the  securities  belonging  to  the  estate,  and  refuses  to  deliver 
over  any  portion  thereof  to  the  custody  of  his  coexecutor,  it  not  appearing 
that  the  interests  of  the  beneficiaries  under  the  will  are  jeoparded  by  such 
exclusive  possession.  Burt  v.  Burt,  41  N.  Y.  46,  limiting  Wood  v.  Brown, 
34  id.  337.  And  see  Quackenboss  v.  Southwick,  41  id.  117,  as  to  the  remedy 
in  such  a  case  of  the  beneficiaries  ilnder  the  will.  But  now,  the  Code  ex- 
pressly confers  upon  the  Surrogate's  Court  ample  power  to  interfere  in 
such  cases. 

§  512.  Survivorship. — In  case  of  the  death  of  one  of  several  executors, 
the  surviving  executor  and  trustee,  or  a  surviving  administrator,  has  the 
right  to  the  exclusive  possession  of  the  property.  Shook  v.  Shook,  19  Barb. 
653;  House  v.  Raymond,  3  Hun,  44;  Davis  v.  Kerr,  3  App.  Div.  322,  38 
N.  Y.  Supp.  387.  It  is  not  unusual  for  a  will  to  confer  upon  the  survivor 
of  two  or  more  executors  or  trustees  the  power  of  appointing  a  successor. 
In  such  a  case,  it  is  not  imperative  that  such  appointment  should  be  made, 
and  if  none  is  made,  the  trust,  may  be  carried  out  by  the  survivor  alone. 
Belmont  v.  O'Brien,  12  N.  Y.  394. 

§  512a.  Substituted  trustees. — Where  all  the  trustees  decline  the  trust, 
or  die,  or  are  removed,  the  trust  is  not  defeated,  nor  the  title  to  the  real 
property  affected,  see  Paget  v.  Stevens,  143  N.  Y.  172,  62  St.  Rep.  193,  but 
the  execution  of  the  trust  devolves  upon  the  court,  which  may  appoint 
others  in  their  place.  King  v.  Donnelly,  5  Paige,  46;  De  Peyster  v.  Clendining, 
8  id.  295;  McCosker  v.  Brady,  1  Barb.  Ch.  329;  Quackenboss  v.  Souihwick, 
41  N.  Y.  117;  JeweU  v.  Schmidt,  83  App.  Div.  276,  82  N.  Y.  Supp.  49; 
Button  V.  Hemmons,  92  App.  Div.  40,  86  N.  Y.  Supp.  829;  Matter  of  Land- 
messer,  101  App. , Div.  110;  Matter  of  Mayne,  98  App.  Div.  171.  See 
Code  Civ.  Proc,  §  2638. 

As  to  appointment  of  successor  trt  a  foreign  trustee,  see  Farmers'  L.  & 
T.  Co.  v.  Pendleton,  37  Misc.  256,  75  N.  Y.  Supp.  294,  aff'd  90  App.  Div. 
607;  rev'd  on  other  points,  179  N.  Y.  486),  and  the  trust  estate  vests  in 
the  appointees,  as  fully  as  if  they  had  been  originally  named  in  the  will,  see 
Myers  v.  McCvMagh,  63  App.  Div.  321.  Provision  is  made  by  statute 
(Code  Civ.  Proc,  §2572),  for  the. resignation  of  trustees  upon  petition. 
Independently  of  the  statute,  the  court  has  no  power,  upon  a  mere  petition, 
to  discharge  a  trustee  without  consent  of  all  parties.  Matter  of  Van  Wyck, 
1  Barb.  Ch.  565;  Shepherd  v.  McEvers,  4  Johns.  Ch.  136;  Cruger  v.  HaUiday, 
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11  Paige,  314.    As  to  the  power  to  remove  a  trustee  on  good  cause  shown, 
and  to  substitute  another  in  his  stead,  see  §  2569. 

It  is  well  settled  that  the  court  may  clothe  the  substituted  trustee  with 
those  powers  of  the  one  superseded  by  death  or  removal,  Leggett  v.  Hunter, 
19  N.  Y.  445;  Ross  v.  Roberts,  2  Hun,  90,  which  are  not  purely  personal. 
But  a  personal  discretion  given  to  trustees  cannot,  in  the  absence  of  express 
authority  in  the  will,  be  delegated  to  or  exercised  by  their  substitute,  unless 
the  exercise  of  the  power  depends  upon  some  fact  which  can  as  well  be 
ascertained  by  the  court  or  its  appointee,  as  by  the  trustees  originally 
named.  Smith  v.  Floyd,  124  App.  Div.  277,  rev'd  193  N.  Y.  683,  without 
disturbing  the  principle  stated.  Benedict  v.  Dunning,  110  App.  Div.  303; 
Hull  V.  Hull,  24  N.  Y.  647.    . 

A  trust,  conferred  upon  the  executor  or  "whoever  shall  execute  this 
my  will"  is  not -a  personal  trust,  or  confidence,  but  can  be  exercised 
by  any  person  lawfully  appointed  to  execute  the  will.  Royce  v.  Adams, 
123  N.  X-  402,  33  St.  Rep.  622.  The  testator  himself  may  name  the 
successor. 

A  trustee  cannot  continue  the  trust  after  his  death  by  will,  whether  the 
trust  be  of  real  or  personal  estate.  Fonda  v.  Penfield,  56  Barb.  503.  The  old 
rule  that  a  trust  of  personal  property,  upon  the  death  of  the  trustee,  de- 
volved upon  his  personal  representatives^  is  now  abrogated  by  statute. 
All  unexecuted  express  trusts  now  vest  in  the  Supreme  Court,  Cons.  L. 
1909,  c.  52,  §  111  (former  statutes,  L.  1882,  c.  185;  L.  1897,  c.  417,  §  8,  as 
amended  by  L.  1902,  c.  150;  L.  1896,  c.  547,  §  91,  as  amended  by  L,  1902, 
c.  151).  For  former  rule,  see  Bunn  v.  Vaughan,  1  Abb.  Ct.  App.  Dec.  253, 
3  Keyes,  345.  See  Brink  v.  Layton,  2  Redf.  79;  Robinson  v.  Schmitt,,  17 
App.  Div.  628, 45  N.  Y.  Supp.  253.  The  power  of  the  Supreme  Court  is  not 
exclusive.  Matter  of  Brady,  58  Misc.  108;  Matter  of  Chase,  40  Misc.  616,  83 
N.  Y.  Supp.  62. 

In  respect  to  real  property,  inasmuch  as  a  power  to  sell  lands,  conferred 
upon  executors,  is  derived  from  the  will  and  not  the  probate,  it  was  always 
doubtful  whether j  in  any  case,  a  power  relating  to  realty  would  pass  to 
an  administrator  with  the  will  annexed.  It  is  true  that  the  statute  conferred 
upon  administrators  with  the  will  annexed,  "the  same  duties,  rights,  and 
powers  as  if  they  had  been  named  executors  in  the  will;"  Code  Civ.  Proc, 
former  §  2613,  but  the  weight  of  authority  was  in  favqr  ofthe  view  that 
the  statute  has  no  reference  to  a  discretionary  power,  .or  to  a  gift  in  trust, 
or  to  a  power  inseparably  connected  therewith.  Dominick  v.  Michael,  4 
Sandf.  374;  Dunning  v.  Ocean  Nat.  Bank,  61  N.  Y.  497;  Beekman  v.  Bonsqr, 
23  id.  298;  Jewett  v.  Schmidt,  45  Misc.  471,  92  N.  Y.  Supp.  737,  aff'd  108 
App.  Div.  322,  184  N.  Y.  608;  Roome  v.  Philips,  27  N.  Y.  357;  though,  in 
the  latter  case,  Davies,  J.,  said,  that  if  the  question  were  new,  he  should 
say  the  statute  applied  to  real  property.  The  trust,  in  such  a  case,  de- 
volves upon  the  Supreme  Court,  which  will  appoint  a  trustee  to  execute 
the  trust  power  Under  the  will.  For  cases  where  an  imperative  power 
of  sale  was  held  properly  exercised  by  an  administrator  c.  t.  a.,  see  Clifford 
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V.  Morrell,  22  App.  Div.  470;  Scott  v.  Douglass,  39  Misc.  555,  80  N.  Y. 
Supp.  354;  McGarry  v.  McMahon,  124  App.  Div.  607. 

Section  2695,  which  replaces  former  §  2613  in  this  r.espect  removes  this 
doubt,  though  it  does  not  fetter  a  testator's  right  to  confine  the  exercise  of 
personal  discretion  to  his  own  nominees.  It  now  reads  "where  power  to 
mortgage,  lease,  or  sell  real  estate  is  given  by  a  will  to  an  executor  or  trus- 
tee, an  administrator  with  the  will  annexed  or  a  successor  trustee  may 
execute  such  power  in  any  case  where  the  original  executor  or  trustee  could 
execute  the  same,  unless  contrary  to  the  express  provisions  of  the  will." 

THE  QUANTITY  OF  THE  ESTATE 

§  513.  In  general. — The  whole  personal  estate  of  the  deceased,  both 
at  law  and  in  equity,  including  debts,  accounts,  things  in  action,  and  every 
species  of  personal  piroperty,.  not  expressly  excepted  by  the  statute,  vests 
in  the  executor  or  administrator.  He  alone  is  entitled  to  represent  the 
deceased  in  respect  of  his  personal  property,  while  it  is  true  that  the  ap- 
pointment of  an  executor  vests  in  him- all  the  personal  estate  of  the  testator, 
yet  if  it  can  be  collected,  from  any  circumstance  or  expression  in  the  will, 
that  the  testator  intended  his  executor  to  have  only  the  office,  and  not  the 
beneficial  interest,  equity  will  give  effect  to  such  an  intention,  and  the 
executor  will  be  deemed  a  trustee  for  those  on  whom  the  law  would  have 
cast  the  surplus,  in  case  of  a  complete  intestacy;  see  Story's  Eq.  Jur., 
§  1208,  and. he  has  the  same  right  to  the  possession  of  the  estate  as  the 
decedent  would  have,  if  Uving,  and  the  same  remedies  for  its  recovery  and 
protection.    Patchen  v.  Wilson,  4  Hill,  57. 

On  the  other  hand,  it  may  be  stated,  as  a  general  rule,  that  all  rights  in 
the  real  estate  are  represented  solely  by  the  heir  or  devisee,  who  alone  can 
sue  in  respect  of  injuries  done  to  it.  There  are  two  classes  of  representa- 
tives, therefore:  personal  representatives, — that  is,  executors  or  adminis- 
trators; and  real  representaiives, — that  is,  the  heir  or  devisee.  By  the  use 
of  the  term  "representative,"  it  is  not  meant  to  imply  that  a  man,  re- 
garded as  an  individual,  and  apart  from  his  rights  in  and  to  property,  con- 
tinues his  existence  by  representation.  By  death,  all  the  accrued  rights  of 
an  individual  as  such  are  extinguished;  and  strictly  personal  causes  of 
action,  as  for  attacks  upon  his  life,  his'  liberty,  or  his  reputation,  do  not 
survive  "himj  even  though  suit  has  been  commenced  on  them;  and  actions 
against  him  for  the  like  causes  perish  in  like  manner,  according  to  the 
maxim,  actio  personalis  moritur  cum  persona.  Executors  and  administra- 
tors represent,  in  all  matters  in  which  the  personal  estate  is  concerned,  the 
person  of  the  testator  or  intestate,  as  the  heir  does  that  of  the  ancestor. 
Lee  v.  Dili,  39  Barb.  516;  disapproving  McCray  v.  McCray,  12  Abb.  Pr.  1. 

B 

§  514.  Administrators  c.  t.  a. — The  word  administrator  used  alone, 
connotes  intestacy.  But  there  may  be  testacy  and  yet  the  administration 
be  committed  to  persons  not  styled  executors,  but  administrators  ciim 
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testamento  annexo,  that  is,  to  whose  letters  of  authority  the  will  is  an- 
nexed as  their  guide  in  administration  and  distribution.  They  have  it  in 
common  with  admi^iistrators  that  they  must  give  bond;  §  2605.  But  to 
all  intents  and  purposes  they  are  executors  and  as  to  their  office  and  estate 
are,  as  just  noted  in  the  previous  sections,  governed  by  the  same  rules. 
See  §  2695.  This  distinction  has  been  well  defined  by  the  Court  of  Ap- 
peals (Casoni  v.  Jerome,  58  N.  Y.  315,  at  page  320),  by  Andrews,  J.,  as 
follows:  "The  positions  of  a  general  administrator  and  an  administrator 
cum  testam£ntum  [sic]  annexo,  differ  in  this:  that  in  the  latter  case,  the 
will,  so  far  as  it  is  consistent  with  law,  is  the  rule  for  the  management  and 
distribution  of  the  estate,  and  in  the  former  the  ultimate  right  to  the  per- 
sonal assets  is  regulated  by  the  statute  of  distribution." 

These  officers  are  appointed  where  the  executor  fails  to  qualify,  or  the 
will  names  none,  or  where  the  appointment  imder  a  power  fails,  for  what- 
ever reason,  to  take  effect.  In  each  case  the  deceased,  in  the  language  of 
the  books,  is  said  to  die  quasi  intestatus  (Wms.  on  Exrs.  461),  but  that 
phrase  does  not  imply  that  the  testator  did  not  make  a  valid  disposition 
of  all  his  property.  The  technical  distinction  between  a  will  and  a  testa- 
ment was  that  the  appointment  of  an  executor  was  essential  to  the  latter, 
and  it  was  anciently  even  held  that,  without  the  appointment  of  an  execu- 
tor, a  will  was  void.    lb. 

See  distinction,  noted  below,  under  administration  de  bonis  rum.  ^ 

In  regard  to  the  general  administration  of  the  personalty,  an  adminis- 
trator with  the  will  annexed  has  the  same  powers  as  an  ordinary  adminis- 
trator in  case  of  intestacy,  except  that  he  is  to  be  guided  by  the  will  of  the 
testator.  He  is  not  confined  to  the  property  disposed  of  by  the  will,  but 
it  is  his  duty  to  collect  and  administer  the  entire  personal  estate  within 
his  jurisdiction.  Sullivan  v.  Fosdick,  10  Hun,  174.  But  not  so  of  a  fund 
given  in  trust,  where  it  appears  that  its  management  was  intended  to  rest 
upon  the.  personal  discretion  of  the  deceased  executor.  Jewell  v.  Schmidt, 
45  Misc.  471,  92  N.  Y.  Supp.  737,  aff'd  108  App.  Div.  322,  184  N.  Y.  608. 
See  s.  c,  39  Misc.  502,  80  N.  Y.  Supp.  352.  Where  he  is  appointed:  to 
succeed  to  an  executor  who  has  received  letters,  bnt  has  died  'Or  has  been 
removed,  he  succeeds,  in  general,  to  the  powers  and  to  the  duties  of  his 
predecessor;  and  if  a  decree  has  previously  been  obtained  against  his  pred- 
ecessor for  a  payment  due  from  the  estate,  the  administrator  with  the 
will  annexed  should  satisfy  the  decree  by  payment,  and  the  Surrogate  may 
enforce  this  duty.  Bowers  v.  Emerson,  14  Barb.  652.  He  may  enforce, 
also,  the  obligations  of  the  deceased,  and  of  his  removed  predecessor  to 
the  estate;  and  for  this  purpose  may  compel  an  accounting.  Cla-pp  v. 
Meserole,  1  Abb.  Ct.  App.  Dec.  362.  He  may  maintain  an  action  for  an 
accounting  against  such  predecessor,  or  against  his  personal  representative 
after  his  death,  for  assets  left  unadministered  by  such  predecessor.  Matr 
ter  of  Richmond,  63  App.  Div.  488;  Walton  v.  Walton,  4  Abb.  Ct.  App.  Dec. 
512.  An  administrator  with  the  will  annexed,  appointed  in  this  State^ 
cannot  maintain  an  action  against  the  agent  of  the  deceased  executor,  to 
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compel  him  to  account  for  money  collected  as  rents  of  lands  in  another 
State,  nor  for  money  collected  as  rents  of  lands  in  this  State,  in  respect 
of  which  there  is  a  devise  in  trust  or  power  of  sale  to  such  deceased  executor. 
Nor  is  the  agent  of  the  executor  liable  to  such  administrator  in  an  ordinary 
action  of  account,  at  law,  for  proceeds  of  personal  property  belonging  to 
the  estate  in  his  hands.  The  agent  is  Uable  to  the  executor  and  his  personal 
representatives;  the  executor  is  liable  to  the  estate,  and  the  remedy  of  the 
administrator  at  law  is  against  his  personal  representatives.  If  he  has  a 
remedy  against  the  agent,  it  is  in  equity.  Smith  v.  Edmonds,  10  N.  Y. 
Leg.  Obs.  185.  The  administrator,  and  not  the  legatees  under  the  will, 
is  the  proper  person  to  recover  from  the  representatives  of  the  deceased 
executor  the  unadministered  assets.  Squire  v.  Bugbee,  65  App.  Div.  429, 
72  N.  Y.  Supp.  1023.  See  also  Woodin  v.  Bagley,  13  Wend.  453;  Mount  v. 
Mount,  68  App.  Div.  144,  74  N.  Y.  Supp.  148. 

An  administrator  is  not  entitled  to  recover  assets  from  the  personal 
representatives  of  the  deceased  executor  and  residuary  legatee  under  the 
will  of  his  decedent  where  the  legacies  given  by  such  will  are  fully  secured 
and  it  is  not  shown  that  there  are  impaid  creditors  or  impaid  expenses  of 
administration.  Toch  v.  Toch,  81  Hun,  410,  30  N.  Y.  Supp.  1003.  But 
where  he  has  incurred  expense,  he  is  entitled  upon  an  accounting  by  the 
representatives  of  the  deceased  executor  to  have  the  balance  of  the  estate 
paid  over  to  him  and  an  opportunity  to  have  his  expenses  allowed  there- 
from, although  all  claims  except  a  single  legacy  represented  by  such  bal- 
ance have  been  paid.  Matter  of  McDougall,  141  N.  Y.  21,  56  St.  Rep.  579. 
In  an  action  against  a  removed  absconding  executor  the  administrator 
is  entitled  to  an  attachment.  Van  Camp  v.  Searle,  147  N.  Y.  150.  He 
may  continue  an  action  for  a  specific  performance  of  a  contract  made  by 
the  executor.  Farmers'  Loan  and  Trust  Co.  v.  Eno,  21  Abb.  N.  C.  219. 
He  may  petition  for  a  judicial  settlement  of  his  account  and  a  distribution 
of  the  estate  within  a  year  from  the  date  of  his  letters.  Matter  of  Burling, 
5  Dem.  47.  §  2729  now  reads  "  issued  to  him  or  his  predecessor  in  office." 
§  515.  Performing  the  will. — The  statute  provides,  that  "where  letters 
of  administration  with  the  will  annexed  are  granted,  the  will  of  the  deceased 
shall  be  observed  and  performed;  and  the  administrators  with  such  will 
have  the  rights  and  powers,  and  are  subject  to  the  same  duties,  as  if  they 
had  been  named  as  executors  in  the  will."    Co.  Civ.  Proc,  §  2695. 

This  provision,  plus  the  second  half  of  the  same  section,  already  quoted, 
makes  inapplicable  the  numerous  decisions  differentiating  their  right  to 
carry  out  discretionary  powers.  The  inquiry  now  will  be,  not  is  the  power 
to  sell,  etc.,  discretionary  and  so  personal  to  the  persons  named  as  execu- 
tors in  the  will;  but  did  the  testator  expressly  provide  that  only  those 
persons  should  execute  such  particular  power.  It  is  unnecessary  to  discuss 
'  the  duties  and  powers  at  length  here  separately,  save  perhaps  to  observe 
that  the  conduct  of  an  administrator  with  the  -will  annexed  is  regulated  as 
is  that  of  executor  by  the  terms  of  the  will,  not  as  that  of  the  administrator 
by  the  terms  of  the  statute.    Matter  of  AUen,  7  Civ.  Proc.  Rep.  159.    It 
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will  be  material,  of  course,  where  an  administrator  with  the  will  amiexed' 
asserts  his  right  to  do  a  particular  act,  to  inquire,  if  such  right  is  contro- 
verted, whether  the  executor  whom  he  succeeds  had  this  right.  So,  for 
example,  where  an  administrator  with  the  will  aimexed  had  been  appointed 
and  had  collected  certain  rents  of  real  estate,  which  under  the  will  should 
properly  have  been  collected  by  the  guardian  of  testator's  minor  children. 
Surrogate  Lansing  held  {Matter  of  Blow,  2  Conholy,  360,  365),  that  the 
executor  not  having  such  authority  the  administratrix  could  not  acquire 
it.  The  General  Term  in  the  First  Department,  in  another  eiase,  Judge 
Daniels  writing  the  opinion,  intimated  a  doubt  as  to  whether  an  adminis- 
trator with  the  will  annexed  had  power  to  renew  a  lease,  the  estate  of  which 
he  was  administrator  inclu4ing  a  leasehold  interest,  or  whether  such  re- 
newal should  be  made  by  the  tenants  in  common.  Walther  v.  Eelgnduti, 
56  Hun,  560.  If  the  executor  was  directed  to  sell  realty  to  pay  specific 
legacies,  and  to  distribute  the  surplus  to  the  residuary  legatees,  the  ad- 
ministrator c.  t.  a.  inherits  the  powers,  and  can  give  marketable  title. 
McGarry  v.  McMahon,  124  App.  Div.  607.  See  also  Smith  v.  Bush,  59 
Misc.  648,  where  legacies  were  held  charged  on  the  land,  and  the  power 
of  sale  accordingly  passed. 

But  of  course  administrators  with  the  will  annexed  must  perform  all  the 
duties  of  the  executor  in  regard  to  paying  debts  or  legacies."  Bowers  v. 
Emerson,  14  Barb.  652.  They  will  be  held  to  strict  accoimtability.  Thus, 
where  an  administrator,  who  was  appointed  with  the  will  annexed  of  a 
testator  whose  wife  was  declared  insane  on  luna<;y  proceedings  subsequent 
to  his  death,  undertook  to  pay  the  expenses  of  such  proceedings.  Surrogate 
Calvin  refused  to  approve  the  disbursements  on  the  ground  that  the  Wife's 
interest  in  her  husband's  estate  becomes  hers  at  his  death,  that  that  interest 
was  the  measure  of  his  obligation  to  support  her  and  that  such  expenses 
were  chargeable  not  to  his  estate  But  to  hers,  and  that  accordingly  the  ad- 
ministrator with  the  will  of  the  husband  annexed  had  no  more  right  to 
charge  these  expenses  to  his  estate  than  he  would  for  a  disbursement  for 
the  support  of  an  entire  stranger.  Vnderhill  v.  Newburger,  4  Redf.  499. 
He  is  not  chargeable  with  the  misconduct  of  the  executor  he  replaces,  but 
that  misconduct  or  neghgence  does  not  create  a  precedent  he  can  rely  upon 
to  justify  similar  dealings.  Matter  of  Krisfeldt,  49  Misc.  26,  and  cases  cited 
at  p.  30.  He  is  not  under  the  same  hability  as  the  represehtdtive  of  the 
executor  he  replaced.  Such  representative  bears  the  statutory  liability 
imposed  by  §  114,  Dec.  Est.  Law,  formerly  2  Rr  S.,  chap.  6,  tit.  5,  §  6. 
The  general  rule,  then,  may  be  said  to  be  whatever  the  executor  must  do 
under  the  will,  the  administrator  with  the  will  annexed  may  do.  What- 
ever the  executor  may  or  may  not  do  under  the  will  according  to  his  dis- 
cretion, or  as  his  personal  interest  may  be  affected,  the  administrator 
cannot  do.  Simmons  v.  Taylor,  19  App.  Div.  499,  Landon,  J.,  at  page  503, 
citing  Mott  v.  Ackerman,  92  N.  Y.  539,  552;  Cooke  v.  Piatt,  98  N.  Y.  35. 
So  also  Fish  v.  Coster,  92  N.  Y.  627.  An  administrator  of  an  intestate 
who  was  the  executor  of  a  will  does  not  succeed  by  virtue  of  the  adminis- 
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tration  to  the  duties  of  an  administrator  with  the  will  annexed  under  the 
will  of  his  intestate  testator.  The  mere  fact  that  the  assets  of  such  testa- 
tor properly  pass  into  the  administrator's  hands  is  immaterial;  he  is  merely 
the  custodian  of  such  assets  until  the  appointment  of  an  administrator 
with  the  will  annexed.    KiUmm  v.  See,  1  Dem.  353,  Coffin,  Surr. 

§  516.  Right  to  compel  accounting. — Where  an  administrator  with  the 
will  annexed  is  appointed  upon  the  removal  of  the  executors  to  whom 
he  succeeds,  he  has  full  power  to  compel  them  to  account  for  the  assets  of 
the  estate  and  may  enforce  all  the  necessary  proceedings  to  that  end. 
Clapp  V.  Meserole,  1  Abb.  Ct.  App.  Dec.  362.  So  if  the  representative  to 
whom  he  succeeds  died,  thus  necessitating  his  appointment,  it  is  his  duty 
to  require  the  personal  representative  of  his  predecessor  to  render  an  ac- 
count of  the  latter's  proceedings.  Section  2725  is  his  authority  for  so  do- 
ing. Matter  of  Richmond,  63  App.  Div.  488,  492,  citing  Matter  of  Clark, 
119  N.  Y.  427;  Matter  of  Wiley,  119  N.  Y.  642.  See  opinion  as  to  what 
questions  the  Surrogate  may  determine  upon  such  accounting.  See  Ac- 
countings, post. 

But  when  administrator  c.  t.  a.  is  appointed  upon  death  of  life  tenant 
having  full  power  of  disposal,  his  executor  cannot  be  made  to  account  for 
what  he  did  as  life  tenant.    Matter  of  Comer,  72  Misc.  321,  Fowler,  Surr. 

§  517.  Receiver  of  unadministered  estate. — Where  the  estate  of  a 
decedent  has  been  brought  under  the  jurisdiction  of  the  Supreme  Court,  by 
an  action  for  partition  or  distribution,  or  for  the  Construction  or  establish- 
ment of  a  will,  that  court  may,  upon  the  death  of  the  sole  surviving  execu- 
tor, appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such  terms 
and  conditions,  and  upon  such  notice  to  the  parties  interested,  as  the  court 
directs,  and  upon  such  security,  if  any,  as  to  the  court  seems  proper.  For 
the  purpose  of  carrying  into  effect  the  judgment  and  orders  of  the  court, 
•  in  relation  to.  the  estate,  a  receiver  so  appointed  is  the  successor  in  interest 
of  the  surviving  executor;  and  has,  subject  to  the  direction  of  the  court, 
the  like  power  as  an  administrator  with  the  will  annexed.  Code  Civ.  Proc, 
§  1869,  as  amended  1895;  revising  Laws  1863,  chap.  466,  §  1. 

The  original  act  was  held  not  to  supersede  the  power  or  duty  of  the 
Surrogate. to  appoint  an  administrator  with  the  will  annexed,  even  after 
the  appointment,  by  the  Supreme  Court,  of  a  receiver  of  the  same  estate. 
DePau's  Estate,  1  Tuck.  290. 

Under  the  section  as  it  now  stands,  it  seems  the  court  may  proceed  to 
complete  distribution.  It  is  not'thought  that  such  a  receiver  takes  title 
to  the  real  estate;  but  he  is  distinguishable  from  a  common-law  receiver, 
or  a  receiver  of  rents  pending  A  real  property  action.  See  Biriehart  v. 
Hasco  Building  Co.,  153  App.  Div.  153. 


§  518.  Administrators  in  intestacy. — At  an  early  period  in  England,  the 
sovereign,  as  parens  patrim,  took  possession  of  the  goods  of  an  intestate, 
it  being  presumed  that  the  deceased,  by  his  neglect  to  make  a  will,  ac- 
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knowledged  that  he  was  without  a  rightful  heir.  Subsequently  the  crown 
conceded  the  right  to  distribute  the  effects  to  the  near  j-elatives  of  the  de- 
ceased, but  this  was  to  be  done  under  the  direction  of  the  church.  The 
ecclesiastical  authorities  were  not  slow  to  realize  the  benefits  of  this  su- 
pervisory power,  and,  before  the  lapse  of  much  time,  the  privilege  of  ad- 
ministering the  goods  of  an  intestate  was  exercised  by  the  bishops  instead 
of  the  crown.  The  abuses  of  this  power — amounting  almost  invariably  to 
the  confiscation  of  the  whole  estate  for  the  benefit  of  the  bishop  or  his 
order^grew  to  be  so  great,  that  Parliament  interfered  at  last,  and  deprived 
the  church  of  its  power  to  administer  the  estates  of  deceased  persons. 
Such  administration  in  this  country  has  always  been  conferred  by  law  upon 
some  one  of  the  nearest  of  kin  of  the  deceased,  upon  the  order  and  under 
the  authority  of  a  civil  tribunal.  In  general,  it  may  be  said  there  is  no 
distinction  between  the  rights,  powers,  and  duties  of  executors  and  ad- 
ministrators as  such.  Douglass  v.  Satterhe,  11  Johns.  16;  Murray  v. 
Blatchford,  1  Wend.  583;  Jackson  v.  Robinson,  4  id.  436.  See  Cons.  L. 
1909,  chap.  18,  §  117. 

§  519.  What  is  an  intestate. — An  intestate  is  a  person  who  dies  with- 
out leaving  any  valid  will  disposing  of  his  real  or  personal  property.  Sec- 
tion 2768,  subd.  1,  reads:  "The  word  'intestate'  signifies  a  person  who  died 
without  leaving  a  valid  will;  but  where  it  is  used  with  respect  to  particular 
property,  it  signifies  a  person  who  died  without  effectually  disposing  of 
that  property  by  will,  whether  he  left  a  will  or  not."  See  Matter  of  Cam- 
eron, 47  App.  Div.  120,  123.  So  in  Matter  of  Maccaffil,  57  Misc.  264,  the 
distinction  is  clearly  made  between  intestacy  of  the  person  and  intestacy 
as  to  particular  property.  See  opinion  of  afiirmance,  127  App.  Div.  21. 
That  is,  a  person  appointed  by  such  a  will  holds  in  trust  the  property  not 
effectually  disposed  of.  Ibid.,  at  page  25  and  cases  cited.  A  person  may 
leave  a  valid  will,  but  die  intestate  as  to  specific  property.  A  person  may  • 
die  intestate, 

(o)  Who  has  never  made  any  will. 

(6)  Who  has.  made  a  will  but  revoked  it  validly  prior  to  his  death. 

(c)  Who  has  made  a  will  defectively  executed  so  as  not  to  be  entitled  to 
probate  under  the  statute. 

So  a  man  may  leave  a  will  valid  to  pass  personal  but  not  real  property. 
He  will  then  be  intestate  as  to  the  one  class  of  property.  But  where  the 
Code  refers  generally  to  an  intestate  it  means  a  case  of  total  intestacy. 
Thus  §  2738  provides  for  reckoning  in  advancements  to  the  child  of  "  in- ' 
testate"  as  part  of  his  estate.  Held,  inapplicable  to  case  where  decedent 
left  a  will,  admitted  to  probate^  but  subsequently  adjudged  invalid  in  its 
disposition  of  the  remainder.  Messman  v.  Egenberger,  46  App.  Div.  46, 
50,  citing  Thompson  v.  Carmichael,  3  Sandf.  Ch.  120;  Kent  v.  Hopkins,  86 
Hun,  611. 

The  administration  of  the  estates  of  intestates  is  conducted,  with  an 
eye  single  to  the  statute  of  distributions,  by  means  of  an  officer  appointed 
by  a  Surrogate,  selected  by  him  by  virtue  of  §  2588  of  the  Code,  to  whom 
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letters  of  administration  are  issued,  which  are  the  source  of  authority  of 
administrators  as  distinguished  from  the  will,  which  is  the  source  of  au- 
thority of  executors.  But,  where  executor's  find  in  their  hands  an  uilbe- 
queathed  residuum,  it  is  not  necessary  to  have  an  administrator  appointed 
to  distribute.  The  executor  may  distribute  under  the  statute.  See  post, 
under  Accounting  and  Distribution.  Where  a  wife  makes  an  antenuptial 
agreement  that  if  her  husband  survive  he  shall  have  absolute  title  to  all 
her  personal  estate  "left  by  her,"  he  takes  the  residuum  left  after  duo 
administration.  He  cannot  reduce  it  to  immediate  possession  directly 
as  against  the  executor  of  her  will.  Foehner  v.  Hvber,  42  App.  Div.  439, 
and  cases  discussed. 

Intestacy  is  ordinarily  shown  by  evidence  that  no  will  can  be  found  al- 
though proper  search  has  been  made  therefor  among  the  papers  of  the  de- 
cedent. This  fact  must  be  proved  to  the  satisfaction  of  the  Surrogate,  who 
may  summon  witnesses  before  him,  such  as  persons,  having  the  custody 
of  the  decedent's  papers  and  cause  them  to  be  examined  in  regard  to  the 
nature  and  extent  of  the  search  made.  Bulkley  v.  Redmond,  2  Bradf.  281, 
285.  So  also,  search  should  be  made  in  the  offices  where  a  testator  may  de- 
posit a  will  for  safe  keeping.  See,  ante,  p.  373.  If  it  appear  that  there  has 
been  a  will,  although  it  may  be  claimed  that  the  said  will  was  revoked, 
or  for  any  reason  invalid,  the  Surrogate  will  not  grant  letters  of  adminis- 
tration in  chief  pending  the  necessary  proceedings  to  determine  whether 
or  not  the  instrument  in  question  is  in  fact  the  decedent's  last  will  and 
testament.  Matter  of  Taggart's  Estate,  16  N.  Y.  Supp.  514;  BvJkley  v. 
Redmond,  supra. 

But  if  the  one  alleging  the  existence  of  a  will  refuse  or  delay  to  offer  it 
and  prove  it,  the  right  to  administer  is  a  necessary  one  and  will  be  granted. 
The  stay  will  be,  therefore,  but  for  a  reasonable  time.  It  seems,  on  au- 
thority of  Kirwin  v.  Malone,  45  App.  Div.  93,  that  plenary  administra- 
tion, not  limited  letters,  will  issue.  See  opinion  of  Fowler,  Surr.,  in  Matter 
of  Carter,  74  Misc.  1,  where,  but  for  the  constraint  of  such  appellate  decision 
he  would  have,  on  well  reasoned  grounds,  granted  limited  letters.  But 
see,  below,  imder  Letters  of  Administration. 

D 

§  520.  Administrators  de  bonis  non. — Where  an  administrator  of  the 
estate  of  an  intestate  dies  before  he  has  administered  all  the  effects,  the 
grant  of  letters  is  entitled  "administration  de  bonis  non,'' — i.  e.,  adminis- 
tration of  the  goods,  etc.,  left  unadministered.  This  phrase  should  not 
be  used  with  respect  to  a  person  appointed  to  succeed  either  an  executor, 
or  an  administrator  with  the  will  annexed  or  c.  t.  a.,  as  the  latter  term  is 
the  proper  appellation  of  such  an  officer. 

An  administrator  de  bonis  non  administratis,  is  one  thus  appointed  to 
complete  the  administration  of  an  estate  interrupted  by  the  death  of  the 
former  administrator,  or  by  his  retirement,  voluntary  or  involuntary, 
from  the  office. 


582  surrogates'  courts  §  521 

The  Code  of  Civil  Procedure  combines  its  directions  in  regard  to  ad- 
ministrators with  the  will  annexed  and  administratftrs  de  bonis  non.  The 
section  is  as  follows: 

When  all  the  administratcirs,  to  whom  letters  have  been  issued,  die,  or  becomb 
incapable,  or  the  letters  are  revoked  as  to  all  of  them,  the  surrogate  must  grant 
letters  of  administration  de  bonis  non  to  one  or  more  persons  as  their  successors, 
in  like  manner  as  if  the  former  letters  had  pot  been. issued;  and  the  proceedings  to 
procure  the  grant  of  such  letters,  are  the  same,  and  the  same  security  shall  be  re- 
quired, as  upon  an  original  application;  except  that  the  surrogate  may,  in  his  dis- 
cretion, in  case  where  the  estate  has  been  partially  administered  upon  by  the 
former  representative  or  representatives,  fix  as  the  penalty  of  the  bond  to  be  given 
by  such  successor  or  successors,  a  sum  not  less  than  the  value  of  the  assets  of  the 
estate  remaining  unadministered. .  §  2606,  Code  Civ.  Proc. 

An  administrator  with  the  will  annexed,  as  has  already  been  indicated, 
derives  his  powers  in  regard  to  the  distribution  of  the  estate  from  the  will, 
as  if  he  had  been  named  executor,  subject,  however,  to  the  limitations 
noted  in  that  connection.  An  administrator  de  bonis  non,  however,  should 
only  be  appointed  as  such,  where  all  the  administrators  to  whom  letters 
have  been  issued,  die  or  become  incapable,  that  is  to  say,  either  by  reason 
of  lunacy,  or  by  conviction  of  an  infamous  offense  or  otherwise,  of'  dis- 
charging the  trust  reposed  in  them,  or  where  the  letters  of  all  the  adminis- 
trators are  revoked.  But  where  these  same  conditions,  or  any  of  them, 
exist  with  respect  to  an  executor  or  executors,  or  an  administrator  with  the 
will  annexed,  it  presents  a  case  for  the  appointment  of  a  further  adminis- 
trator with  the  will  annexed.  The  first  point  to  be  noted,  therefore,  under 
§  2606  is,  that  where  there  are  several  administrators,  an  administrator 
de  bonis  non  is  never  to  be  appointed  unless  all  of  them  die,  become  in- 
capable, or  have  their  letters  revoked,  for  it  is  expressly  provided  by  §  2563 
that,  where  one  of  two  or  more  administrators  dies  or  he  becomes  other- 
wise incapable  of  discharging  the  trust  reposed  in  him,  as  where  his  letters 
are  revoked,  a  successor  to  such  administrator  whose  letters  are  revoked 
shall  not  be  appointed',  but  the  other  or  others  may  proceed'  to  complete  the 
administration  of  the  estate  pursuant  to  the  letters  issued  and  may  con- 
tinue any  action  or  special  proceeding  brought  by  or  against  them.  The 
exception  noted  in  §  2563  which  is  not  incorporated  in  the  foregoing  ex- 
tract applies  only  to  the  cases  where  there  is  a  will  under  which  an  execu- 
tor or  executors  or  one  or  more  administrators  with  the  will  annexed  are 
administering  the  estate.  In  such  a  case  a  successor  to  one  whose  letters 
are  revoked  for  any  of  the  above  stated  causes  will  be  appointed,  "if  such 
an  appointment  is  necessary  in  order  to  comply  with  the  express  terms  of 
the  will." 

§  521.  The  estate  must  be  unadministered. — The  words  de  bonis  non 
signify  that  the  administration,  now  under  discussion,  is  limited  to  such 
part  of  the  estate  of  the  decedent  as  has  not  been  administered  by  the 
former  administrator.  As  Blackstone  remarks  (part  2,  page  506)  in  this 
connection  "when  it  becomes  necessary  for  the  ordinary  to  appoint  a 
successor  to  an  administrator/'  who  he  points  out  is  merely  the  officer  of 
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the  ordinary  and  not  the  appointee  of  the  testator,  "it  is  necessary  for  the 
ordinary  to :  commit  administration  afresh  of  the  goods  of  the  deceased 
not  administered  by  the  former  administrator."  The  distinction  above 
made  between  an  administrator  with  the  will  annexed  and  an  adminis- 
trator de  bonis  non  is  in  many  respects  one  that  does  not  need  to  be  em- 
phasized, for  in  most  particulars  the  courts  have  used  the  words  de  bonis 
non  in,  speaking  of  what  is  manifestly  an  administration  c.  t.  a.  Thus  the 
Court  of  Appeals  in  Casoni  v.  Jermne,  58  N.  Y.  315,  at  page  320,  says: 
,'' The  bond  upon  which  this  action  is  brought  was  given  on  the  appoint- 
ment of  Mrs.  Levy,  as  administratrix  de  bonis  non  of  the  estate  of  her 
husband.  upOn  issuing  to  her  letters  of  administration  with  the  will  an- 
nexed." In  this  particular  case  executors  had  previously  .qualified,  acted 
and  been  removed,  and,  of  course,  in  such  a  case  the  administrator  c.  t.  a. 
is  an  administrator  of  an  estate  not  administered,  but  such  administration 
is  governed  by  the  rulfes:  relating  to  the  administration  with  the  will  an- 
nexed, and  is  limited,  in  regard  to  the  powers  which  such  administrator  has 
in  distributing  the  estate,  by  the  vahd  provisions  of  the  will.  An  adminis- 
trator de  bonis  non,  pure  and  simple,  is  an  administrator  of  an  estate  left 
unadministered  by  a  previous  admiaistrator  in  chief.  But  it  is  said  that 
where  letters  of  administration  with  the  will  annexed  are  granted  in  a 
case  where  letters  testamentary  have  never  been  issued  and  cannot  issue, 
the  administrator  may  properly  be  designated  an  administrator  cum  testa- 
mento  annexo  de  bonis  non.  In  re  Ward,  1  Redf.  254.  The  wording  of  the 
original  statute  which  is  now  substantially  embodied  in  the  Code  was,  in 
this  case,  paraphrased  by  Surrogate  McVean  in  the  following  language: 
"The  true  construction  of  this  statute  (2  R.  S.  78,  §  45),  which  is  rendered 
ambiguous  by.  a  desire  to,  economize  in  the  use  of  words,  is  this :  If  an  ex- 
ecutor or  original  administrator  with  the  will  annexed  shall  die  or  become 
incapable  as  aforesaid,  or  the  power  and  authority  of  all  of  them  shall  be 
revoked  according  to  law,  letters  with  the  will  annexed  de  bonis  non  shall 
be  granted  to  persons  in  the  same  order  of  preference  as  is  prescribed  in 
the  law  of  original  administration  with  the  will  annexed;  and  if  an  original 
administrator  in  case  of  intestacy  shall  die,  etc.,  letters  de  bonis  non  shall 
be  granted  to  persons  in  the  same  order  of  preference  as  is  prescribed  in 
the  case  of  granting  letters  originally  on  the  estates  of  intestates."  The 
provisions  of  §  2606  are  not  inconsistent  with  this  construction  of  the 
former  statute;  the  section  provides  that  the  letters  must  be  granted  in 
Uke  manner  as  if  the  former  letters  had  not  been  issued,  which  makes  the 
rule  already  noted  applicable.  The  same  security  is  required  as  in  a  case 
of  intestacy  except  that  the  minimum  penalty  of  the  bond  to  be  given,  in- 
stead, of  being  determined  by  the  amount  of  the  estate  9,t  the  death  of 
decedent  is  determined  by  the  amount  of  the  assets  of  the  estate  remaining 
unadministered.  .      .   , 

Where,  therefore,  the  decedent  left  a  will,  whether  an  executor  has 
partly  administered  or  it  has  already  been  necessary  to  appoint  an  ad- 
ministrator with  the  will  annexed,  and  the  administration  is  interrupted 
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for  anj^  of  the  reasons  specified  in  §  2606,  the  proper  course  is  to  apply 
for  an  administrator  with  the  will  annexed  and  to  follow  the  procedure  in- 
dicated in  the  discussion  in  that  connection.  On  the  other  hand,  wherever 
the  decedent  left  no  will  and  the  administration  of  the  estate  has  been  in- 
terrupted for  any  of  those  reasons  as  specified,  the  application  should  be 
for  the  appointment  of  an  administrator  de  bonis  non.  In  whatever  way 
the  authority  of  an  administrator  terminates  whether  by  death,  removal 
or  otherwise,  if  the  estate  in  his  hands  has  been  fully  administered,  that  is 
to  say,  is  in  condition  to  distribute,  it  is  never  necessary  to  appoint  an 
administrator  de  bonis  non;  nor  would  it  be  proper  to  do  so;  this  procedure 
in  such  case  is  to  compel  the  final  settlement  of  such  administrator's 
account  and  to  make  a  decree  of  distribution.  Prentiss  v.  Weatherly,  68 
Hun,  114, 117,  aff'd  144  N.  Y.  707.    See  §  2725. 

§  522.  Right  to  administer  de  bonis  non. — Section  2606  is  capable  of 
no  other  construction  than  that  the  right  to  administration  de  bonis  non 
given  thereby  follows  the  same  order  of  preference  of  the  same  classes  of 
persons  as  in  the  case  of  original  administration.  Matter  of  Ward,  1  Redf . 
254,  256;  Bradley  v.  Bradley,  3  Redf.  512,  Calvin,  Surr.  So  where  there  is 
no  person  having  a  prior  right  to  the  applicant  it  is  not  necessary  that 
citation  should  issue.    Cobb  v.  Beardley,  37  Barb.  192. 

The  words  "the  Surrogate"  means  the  Surrogate  having  jurisdiction 
over  the  prior  administrator  or  executor.  Section  2563  referring  to  the 
case  of  revocation  of  letters  (one  of  the  contingencies  mentioned  in  §  2606) 
provides  that  if  so  revoked  by  a  Surrogate's  Court,  "that  court"  has  the 
same  powers,  etc.,  as  if  no  letters  had  yet  been  issued.  It  is  clear  the 
jurisdictional  question  cannot  be  different  in  the  other  contingencies.  The 
death  or  incapacitation  of  a  representative  caimot  divest  the  jurisdiction 
of  the  court  over  the  estate. 

§  523.  Powers  and  duties. — The  powers  and  duties  of  an  administrator 
de  bonis  non  correspond  to  those  of  the  representative  of  the  estate  whom 
he  has  been  appointed  to  succeed.  The  administration  is  merely  the  con- 
tinuance of  the  prior  administration.  So,  wherever  acts  are  required  to 
be  done  by  the  representative  of  the  estate  within  a  given  time,  limited  by 
the  issuance  of  letters,  the  time  so  specified  must  be  reckoned  from  the 
issuing  of  the  first  letters,  except  there  be  an  express  provision  to  the  con- 
trary. Slocum  V.  English,  2  Hun,  78,  81,  s.  c,  62  N.  Y.  494,  496.  An 
administrator  de  bonis  non  takes  the  estate  where  his  predecessor  left  it, 
or  as  §  2563  puts  it,  "he  may  complete  the  execution  of  the  trust  com- 
mitted to  his  predecessor;"  and  in  respect  of  the  time  to  sell  real  estate, 
as  well  as  in  most  other  respects,  his  administration  is  a  mere  continuance 
of  that  proceeding.  Matter  of  Kingsland,  60  Hun,  116,  121,  citing  Slocum 
V.  English,  supra.  Any  other  rule  would  render  uncertain  and  vague  the 
right  of  heirs,  devisees,  purchasers  and  creditors;  so,  where  the  predecessor 
of  the  administrator  de  bonis  non  has  been  guilty  of  laches,  or  has  not  exer- 
cised due  diligence  in  the  prosecution  of  claims,  or  has  done  some  act,  or 
been  guilty  of  some  omission  to  act,  prejudicial  to  his  rights  as  representa- 
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tive,  the  administrator  de  bonis  non  is  bound  thereby.  Matter  of  Kingsland, 
60  Hun,  116;  Whitlock  v.  Bowery  Savings  Bank,  36  Hun,  460.  And  if  a 
proceeding  which  he  desires  to  institute  is  open  to  the  defense  that  he  has 
not  exercised  due  diligence,  his  own  dihgence  alone  will  not  avail  if  his  pred- 
ecessor omitted  to  exercise  proper  diligence.  But,  he  may  not  be  con- 
cluded in  matters  of  judgment  and  discretion  by  the  course  of  the  one  he 
supplants  or  succeeds.  His^predecessor's  rejection  of  a  creditor's  claim 
may  be  reconsidered  by  him.  If  he  does  so  and  pays  the  claim,  the  pro- 
priety of  his  conduct  can  be  passed  upon  at  the  time  of  accounting.  Matter 
of  HaUmbeck,  119  App.  Div.  757. 

§  524.  Same  subject. — The  administrator  de  bonis  non  has  full  power 
to  compel  his  predecessor  or  his  representative  to  account  and  to  take  all 
proceedings  necessary  to  that  end.  Dale  v.  Roosevelt,  8  Cowen,  333;  Walton 
V.  Walton,  1  Keyes,  i.  This  power  is  expressly  given  him,  or,  rather,  the 
Surrogate's  Court  is  given  power  to  compel  such  accoimting  by  virtue  of 
§§  2725,  2726,  2734,  of  the  Code. 

It  has  been  held  that  the  administrator  de  bonis  non  is  the  proper  person 
to  compel  the  accounting.  Breslin  v.  Smyth,  3  Dem.  251,  Rollins,  Surr.; 
Matter  of  O'Brien,  45  Hun,  284,  291.  The  provision  of  former  §  2605  was 
explicit  that  the  jurisdiction  to  compel  the  accounting,  or  the  delivery  of 
money  or  other  property  must  be  upon  the  petition  of  the  successor.  See 
Matter  of  Richmond,  63  App.  Div.  488,  492.  This  case  involved  an  ad- 
ministrator c.  t.  a.  but  is  pertinent  to  this  discussion.  Under  §  2727  it 
would  seem  the  successor  is  not  now  the  only  one  who  can  set  the  machinery 
in  motion;  but  that  he  can  is  obvious. 

The  administrator  de  bonis  non  has  no  further  power  or  authority  over 
the  estate  than  the  preceding  administrator  possessed  at  the  time  of  his 
removal  or  decease  {WMtlock  v.  Bowery  Savings  Bank,  36  Hun,  460),  and 
succeeds  to  these  powers  only  so  far  as  the  estate  is  unsettled.  The  author- 
ity of  an  administrator  de  bonis  non  includes  only  such  powers  and  func- 
tions as  are  necessary  to  completely  settle  and  adjust  the  remaining  affairs 
of  the  estate.  The  procedure  upon  the  accounting  is  of  course  discussed 
separately  under  the  general  head  of  "accounting."  Since  all  statutory 
limitations,  as  has  been  already  noted,  date  back  to  the  issuance  of  the  first 
letters,  if  an  administrator  de  bonis  non  moves  for  an  accounting  he  must 
initiate  his  proceedings  within  the  ten  years  limited  by  the  statute.  Pitkin 
V.  Wilcox,  12  N.  Y.  Supp.  622.  So  where  an  administratrix  de  bonis  non 
began  proceedings  to  compel  an  accounting  by  the  representative  of  her 
deceased  predecessor,  the  Court  of  Appeals  {Matter  of  Rogers,  153  N.  Y. 
316),  discussing  the  question  directly  of  the  effect  of  the  statute  of  limita- 
tions as  a  bar  to  the  proceedings,  held  first,  that  the  rules  of  limitation 
were  applicable  to  special  proceedings  the  same  as  to  civil  actions  (page  321, 
citing  Code  Civ.  Proc,  §§  414,  3333,  3334,  and  Church  v.  Olendorf,  19 
N.  Y.  St.  Rep.  700) ;  and  second,  that  the  authority  for  an  administrator 
de  bonis  non  to  call  the  executor  of  his  predecessor  to  an  accounting  in 
the  Surrogate's  Court  was  first  conferred  by  former  §  2606,  going  into 
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effect  September  1,  1880;  and  third,  that  since  the  proceeding  in  ques- 
tion was  instituted  under  that  section  and  by  the  plaintiff  as  successor  in 
administration,  it  could  have  been  made  immediately  after  such  appoint- 
ment (citing  Code  Civ.  Proc,  former  §  2643;  Matter  of  Wiley,  119  N.  Y. 
642) ;  and  consequently  while  the  remedy  provided  by  §  2606  could  not 
have  been  appHed  for  in  the  case  at  bar  until  after  the  death  of  the  adminis- 
trator or  executor  first  appointed,  which  in  that  case  took  place  on  the  2d 
of  July,  1885,  "  Or  more  than  six  but  less  than  ten  years  before  this  applica- 
tion was  made  on  the  27th  of  July,  1891,  the  plaintiff  had  the  right  to  the 
benefit  of  the  statute  in  her  capacity  as  administratrix  giving  her  ten  years 
in  which  to  apply  for  the  remedy."  And  the  court  held  further  that  the 
fact  that  she  was  the  sole  next  of  kin  and  would,  had  she  applied  in  that 
capacity,  have  been  governed  by  the  usual  period  of  six  years,  was  merely 
a  coincidence  and  her  rights  as  administratrix,  after  having  been  duly 
appointed,  were  not  affected  thereby.  Wiggins  v.  Sweet,  39  Amer'.  Dec. 
716.  The  court  adopted  the  language  of  the  Supreme  Court  in  Matter  of 
Latz,  33  Hun,  618,  where  an  administrator  de  bonis  non  sought  to  compel 
the  executor  of  his  predecessor  to  account  (which  language  is  quoted  from 
the  opinion  of  Judge  Bradley  at  pages  324  and  325). 

E 

§  525.  Ancillary  executors  and  administrators — Definition.-^ections 
2629  and  2630  make  provision  for  giving  proper  effect  in  this  State  to 
foreign  testamentary  dispositions  and  probate  and  to  foreign  grants  of 
administration.  The  jurisdiction  of  the  Surrogates  in  regard  to  such  wills 
and  to  the  issuing  of  ancillary  letters  is  derived  wholly  fromi  the  statute. 
The  practice  is  ancient,  and  precedents  may  be  found  in  the  record  of  the 
Colonial  Government.  Isham  v.  Gibbons,  1  Bradf.-69.  As  to  the  powers 
of  a  foreign  executor  or  administrator  to  take  charge  of  the  estate  here,  to 
collect  and  release  debts,  etc.,  consult  Vroom  v.  Van  Home,  10  Paige,  549; 
Brown  v.  Brown,  1  Barb.  Ch.  189;  Lawrence  v.  Lawrence,  3  id.  71;  Williams 
V.  Starrs,  6  Johns.  Ch.  353;  DooUiMe  v.  Lewis,  7  id.  45;  Chapman  v.  Fish, 
6  Hill,  554. 

The  words,  "Ancillary  Administration,"  have  been  thus  defined,  "A 
local  and  subordinate  administration  of  such  part  of  the  assets  of  a  de-^ 
cedent  as  are  found  within  a  State  other  than  that  of  his  domicile,  and 
which  the  law  of  the  State  where  they  were  found  requires  t&  be  collected 
under  its  authority  in  order  that  they  may  be  applied :  first,  to  satisfy  the 
claims  of  its  own  citizens,  instead  of  requiring  the  latter  to  resort  to  the 
jurisdiction  of  .principal  administration  to  obtain  pasmaent;  the  surplus, 
after  satisfying  such  claims,  to  be  remitted  to  the  place  of  principal  ad- 
ministration."— Century  Dictionary.  This  definition  is  an  excellent  one 
and  emphasizes  the  fact  that  ancillary  administration  is  a  secondary  or 
subordinate  one.  The  statutory  provisions,  consequently,  providing  for 
the  granting  of  ancillary  letters  testamentary  or  of  administration  with 
the  will  annexed  or  of  administration  upon  a  foreign  grant  of  administra- 
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tion  are  conditioned  first,  by  a  regard  for  the  rights  of  creditors  resident  in 
the  State  and  their  protection.  Matter  of  Connell,  92  Misc.  324,  328,  and 
second,  by  principles  of  comity  under  which  the  New  York  law  recognizes 
the  status  of  a  foreign  executor  or  administrator  in  his  own  State  or  coun- 
try, whose  right  to  distribute  the  estate  after  the  payment  of  debts  and 
administration  expenses  in  this  State  is  safeguarded. 

§  526.  Recognitioa  of  foreign  representatives. — This  comity  recogni- 
tion is  exemplified  further  by  the  section  added  to  our  Code  in  1911  by 
chapter  631.    It  is  known  as  §  1836a  and  is  as  follows : 

§  1836-a.  Foreign  executors  and  administrators;  right  to  sue  as  such — 
An  executor  or  administrator  duly  appointed  in  any  other  state;  territory  or  dis- 
trict of  the  United  States  or  in  any  foreign  country  may  sue  or  be  sued  in  any'court 
in  this  state  in  his  capacity  of  executor  or  administrator  in  like  manner  and  under 
like  restrictions  as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty  days  after 
any  such  executor  or  administrator  shall  commence,  or  appear  in,  any  action  or 
proceeding  in  any  court  in  this  state  or  within  twenty  days  after  he  shall  be  required 
or  directed  by  summons  or  otherwise  to  appear  therein,  there  shall  be  filed  in  the 
office  of  the  clerk  of  the  court,  in  which  such  action  or  proceeding  shall  be  brought 
or  be  pending,  a  copy  of  the  letters  testamentary  or  letters  of  administration  issued 
to  such  executor  or  administrator  duly  authenticated  as  prescribed  by  section  2704  ' 
of  the  code  of  civil  procedure;  in  default  whereof  all  proceedfngs  in  such  action  or 
proceeding  may  be  stayed  until  such  duly  authenticated  copy  of  such,  letters  shall 
be  so  filed.    §  1836a,  Code  Civ.  Proc. 

This  statute  is  a  reasonable  step  in  the  right  direction.  It  avoids  the 
delays  incident  to  administration  proceedings.  It  suggested  a  number 
of  interesting  questions  likely  to  develop,  in  a  former  edition. 

For  instance,  A  dies  a  resident  of  Ohio,  where  his  will  is  proved.  His 
executor  denaands  payment  of  a  bank  account  in  a  New  York  City  Bank. 
On  refusal  to  pay  he  sues  the  bank,  filing  authenticated  copies  of  his 
letiters,  alleging  his  due  appointment,  the  decedent's  right  to  the  balance, 
his  willingness  to  have  paid  into  court  any  sum  due  the  state  for  transfer 
tax  or  to  local  creditors  who  might  intervene.  Query,  could  a  demurrer 
be  sustained?  It  seems  not,  for  an  administrator  appointed  iji  a  foreign 
state,  on  complying  with  this  section,  sued  under  §  1902  for  his  intestate's 
negligent  killing  by  defendant.  Held,  action  maintainable.  Provqst^Y. 
Int.  Giant.Safety  Coaster  Co.,  152  App.  Div.  83. 

On  the  other  hand,  viewing  the  foreign  representative  as  a  defendant, 
under  the  wprds  "or  be  sued,"  in  §  i836a,  the  Second  Department  held, 
in  Bostwick  v.  Carr,  165  App.  Div.  55,  that  attachment  could  not  issue  to 
seize  the  estate  assets  in  this  State  in  the  quasi-trustee  custody  of  the  de- 
fendant, but  that,  the  creditor  must  proceed  to  protect  his  right  in  the 
Surrogate's  court  under  due  administration  thus  working  equality  among 
local  creflitors. 

§  527.  Laws  governing  the  estate  affected. — Article  VII  formerly  com- 
menced, by  declaring,  in  §  2694,  the  statutory  rule  by  which  in  this  State 
the  validity  and  effect  of  testamentary  dispositions  of  real  and  personal 

'  Section  2704  is  now  §  45,  Dec.  Est.  Law. 
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property  disposed  of  by  will  are  to  be  regulated,  where  the  property  of 
whatever  character  is  situated  within  this  State;  as  well  as  the  manner  in 
which  such  property  is  to  descend  or  to  be  distributed  where  it  is  not  dis- 
posed of  by  will.  The  section  is  now  incorporated  into  the  Decedent  Estate 
Law,  is  unambiguous  and  reads  as  follows: 

,  Validity  and  effect  of  testamentary  disposition. 

The  validity  and  effect  of  a  testamentary  disposition  of  real  property,  situated 
within  the  state,  or  of  an  interest  in  real  property  so  situated,  which  would  descend 
to  the  heir  of  an  intestate,  and  the  manner  in  which  such  property  or  such  interest 
descends,  where  it  is  not  disposed  of  by  will,  are  regulated  by  the  laws  of  the  state, 
without  regard  to  the  residence  of  the  decedent. 

Except  where  special  provision  is  otherwise  made  by  law,  the  validity  and 
effect  of  a  testamentary  disposition  of  any  other  property  situated  within  the 
state,  and  the  ownership  and  disposition  of  such  property,  where  it  is  not  disposed 
of  by  will,  are' regulated  by  the  laws  of  the  state  or  country,  of  which  the  decedent 
was  a  resident,  at  the  time  of  his  death.    §  47,  Dec.  Est.  Law. 

Tliis  provision  was  new  in  the  Code.  It  is  capable  of  subdivision  into 
four  propositions: 

(o)  The  validity  and  effect  of  a  testamentary  disposition  of  real  prop- 
erty or  of  an  interest  in  real  property  situated  within  this  State  is  regulated 
by  the  laws  of  this  State  irrespective  of  the  residence  or  nonresidence  of 
the  deceased. 

(6)  The  manner  in  which  real  property  or  an  interest  in  real  property 
situated  within  the  State  shall  descend  from  an  intestate  decedent,  is  to  be 
regulated  by  the  laws  of  this  State  irrespective  of  his  residence  or  non- 
residence. 

(c)  The  validity  and  effect  of  a  testamentary  disposition  of  property 
other  than  real  situated  within  the  State  must  be  regulated  by  the  laws  of 
the  State  or  country  of  which  the  decedent  died  a  resident. 

(d)  The  ownership  and  distribution  of  property  other  than  real  belong- 
ing to  an  intestate  and  situated  within  the  State  must  be  regulated  by  the 
laws  of  the  State  or  country  of  which  the  decedfent  died  a  resident. 

Propositions  (c)  and  (d)  are  subject  to  the  exception,  "where  special 
provision  is  otherwise  made  by  law."  In  a  case  originating  prior  to  the 
enactment  of  these  provisions  the  Court  of  Appeals  had  decided  that  the 
New  York  law  must  govern  the  construction  of  the  will  of  one,  who  though 
a  citizen  of  this  country  died  a  resident  of  France.  CaulfieM  v.  Sullivan,  85 
N.  Y,  153.  This  case  was  a  peculiar  one;  the  decedent  had  resided  in 
France  several  years  prior  to  his  death,  his  will  was  made  in  French  and 
in  France,  and  his  will  with  a  codicil  thereto  were  admitted  to  probate  in 
New  York  County,  where  original  letters  of  administration  with  the  will 
annexed  were  granted.  By  the  will  the  testator  appointed  a  "universal 
legatee"  in  France,  which  corresponds  to  an  executor  in  this  country,  to 
whom  he  gave  all  his  property  in  France  on  condition  of  her  releasing  all 
claims  to  his  property  in  America.  By  his  codicil  he  left  all  his  property 
in  America  to  his  two  brothers,  citizens  of  this  country,  and  appointed  one 
of  them,  a  resident  of  New  York  County,  executor  as  to  all  his  property  in 
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America.  The  Court  of  Appeals  held  that,  as  the  testator  was  a  citizen 
of  this  country,  claiming  his  domicile  here,  but  temporarily  residing  in 
France,  his  will  must  in  our  courts  be  construed  according  to  our  laws. 
Opinion  of^arl,  J.,  at  page  159.  Former  §  2694  was  not  passed  upon  in 
this  connection  and  it  may  be  doubted  whether  the  decision  of  the  court 
would  have  been  inconsistent  with  this  section  even  had  the  case  arisen 
after  the  enactment  of  the  section,  for  there  was  a  manifest  intent  in  the 
will  and  codicil  taken  together,  that  the  distribution  of  his  American  prop- 
erty should  be  by  an  American  executor  and  should  not  in  any  manner 
be  combined  or  mixed  up  with  the  administration  of  his  property  in  France, 
whitih  was  under  a  separate  executor  and  bequeathed  to  a  separate  legatee. 
So  far,  however,  as  the  case  cited  purports  to  lay  down  the  general  rule  in 
this  State,  it  is  superseded  by  the  rule  declared  by  the  Decedent  Estate 
Law.  It  is  accordingly  unnecessary  to  cite  other  cases  declaring  the  rule 
as  it  formerly  existed.  This  section  must  not  be  extended  beyond  its 
express  intent.  It  must  not  be  taken  as  extending  so  as  to  limit  the  power 
of  a  New  York  Surrogate  to  control  an  ancillary  administrator,  under  a 
foreign  will  or  administration,  in  his  custody  and  disposition  of  New  York 
assets,  prior  to  their  transmission  to  the  principal  executor  or  administra- 
tor. The  laws  of  this  State  and  the  rules  established  by  otir  courts  affect- 
ing the  control  and  management  of  ancillary  funds  must  govern  as  re- 
gards property  within  the  control  of  the  ancillary  administrator  and  hence 
of  the  Surrogate.  In  other  words,  the  State  law  controls  the  procedure. 
Matter  of  Kucielski,  49  Misc.  404;  Bostwick  v.  Carr,  supra.  If  ancillary 
funds  are  removed,  properly  or  improperly,,  to  the  place  of  principal  ad- 
ministration the  Surrogate  loses  his  jurisdiction  thereof;  but  may  in  case 
of  improper  removal  hold  the  ancillary  administrator  here  to  strict  ac- 
countability. See  Johnson  v.  Johnson,  4  Dem.  93.  See  also  Lawrence  v. 
Elmendorf,  5  Barb.  73.  And  see  very  clear  discussion  by  Thomas,  Surr., 
ia  Matter  of  Barandon,  41  Misc.  380,  where  decedent  was  domiciled  in 
Switzerland,  and  his  property  in  New  York  County  was  both  real  and 
personal.  See  also  U.  S.  Trust  Co.  v.  Wood,  146  App.  Div.  751;  Dammert 
V.  Oshorn,  140  N.  Y.  30;  reargued  141  N.  Y.  564;  Cross  v.  U.  S.  Trust  Co., 
131  N.  Y.  342. 

§  528.  Difference  between  ancillary  and  principal  administration.  — 
The  difference  between  ancillary  and  principal  administration  is  material 
and  important  when  there  are  several  administrations.  Where  a  decedent 
dies  in  another  State  or  country  the  custody,  management,  and  distri- 
bution of  his  property  in  that  State  are  of  course  exclusively  committed  to 
the  persons  who  may  be  appointed  there  by  the  proper  court  as  adminis- 
trators of  his  credits  and  effects.  CarroU  v.  Hughes,  5  Redf .  337,  342,  citing 
Dayton  on  Surrogates,  208;  Schultz  v.  Puher,  11  Wend.  361,  363;  Lawrence 
V.  Elmendorf,  5  Barb.  73,  76;  Williams  on  Executors,  291,  n.;  3  Redf.  on 
Wills,  26,  28.  The  administration  granted  in  the  country  of  the  deceased 
is  the  principal  one  and  that  granted  in  any  other  country  is  merely  an- 
cillary or  auxiliary  to  it.    Id.    Those  charged  with  the  ancillary  adminis- 
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tration  are  liable  to  account  in  the  country  where  it  was  granted  for  all  the 
assets  collected  thereunder,  after  paying  from  said  assets  all  the  debts  due 
to  resident  creditors  and  the  proper  commissions  and  expenses  of  adminis- 
tration; the  balance  may  then  be  ordered,  in  the  discretion  of  the  court 
before  which  the  accounting  is  had,  either  to  be  distributed  to  the  persons 
entitled  thereto,  or  to  be  remitted  to  the  place  of  domicile  of  the  deceased, 
to  be  there  distributed  by  the  principal  administrator.  Carroll  v.  Hitghes, 
supra,  citing  Parsons  v.  Lyman,  20  N.  Y.  103;  Despard  v.  Churchill,  53 
N.  Y.  192.  See  also  Hendrickson  v.  Ladd,  2  Dem.  402.  So  where  the  ad- 
ministration in  this  State  is  subsidiary  to  that  at  the  place  of  the  decedent's 
domicile,  it  must,  under  the  rules  laid  down  in  this  chapter,  relate  exclu- 
sively to  the  assets  in  this  State  and  the  jurisdiction  of  the  New  York  Sur- 
rogate is  limited  to  them.  Black  v.  Woodman,  5  Redf.  363,  citing  Lynes  v. 
Coley,  1  Redf.  405. 

§  529.  Administration  in  this  state  under  a  foreign  probate. — Prior  to 
the  enactment  of  §  1836a,  quoted  above,  the  necessity  for  the  granting  of 
ancillary  or  subordinate  letters  lay  principally  in  the  fact  that  foreign 
executors,  which  includes  foreign  administrators,  with  the  will  annexed  or 
foreign  administrators,  have  no  standing  ex  virtute  officii  in  the  courts  of 
this  State.  This  rule,  that  a  foreign  executor  cannot  sue  or  be  sued,  purely 
in  his  representative  capacity,  in  the  courts  of  this  State,  was  well  settled. 
Farrington  v.  American  L.  &  T.  Co.,  18  Civ.  Pro.  135;  Flandrow  v.  Ham- 
mond, 13  App.  Div.  325,  citing  Matter  of  Webb,  11  Hun,  124;  Vermilyea 
V.  Beatty,  6  Barb.  429;  Field  v.  Gibson,  20  Hun,  274;  Hopper  v.  Hopper, 
125  N.  Y.  400;  Johnson  v.  WaMis,  112  id.  230;  Doolittle  v.  Lewis,  7  Johns. 
Ch.  45;  Petersen  v.  The  Bank,  32  N.  Y.  21;  Lawrence  v.  Lawrence,  3  Barb. 
Ch.  74.  By  the  phrase,  "Foreign  executor,"  the  court  never  means  the 
mere  nonresidence  of  the  individual  holding  the  office  but  the  foreign 
origin  of  the  representative  character.  Hopper  v.  Hopper,  125  N.  Y.  400. 
It  is  not  the  residence  of  an  executor  outside  of  the  State  which  makes  him 
a  foreign  executor  but  the  creation  of  his  official  character  under  and  by 
force  of  a  law  foreign  to  our  own.  The  representative  character,  therefore, 
is  the  sole  product  of  the  foreign  will  and,  depending  upon  it  for  existence, 
cannot  pass  beyond  or  have  any  force  and  effect  outside  of  the  jurisdiction 
of  its  origin.  So,  in  the  case  just  cited,  Judge  Finch  observes  that  an  in- 
dividual may  come  here  and  acquire  rights  or  incur  liabilities  which  a  New 
York  triburfal  will  defend  or  enforce.  But  the  fact  that  he  has  a  repre- 
sentative character  in  a  foreign  jurisdiction  gives  him  in  our  tribimal  no 
representative  rights  or  Habilities.  Id.  at  page  403.  The  cases  are  care- 
fully reviewed  in  McGrath  v.  Weiller,  98  App.  Div.  291,  q.  v.  See  Taylor 
V.  Sym^,  162  N.  Y.  513;  Schluter  v.  Bmi).  Sav.  Bk.,  117  N.  Y.  125,  129; 
Matter  of  Fitch,  160  N.  Y.  87,  95.  So  a  foreign  executoir  might  sue  or  be 
sued  in  our  courts  upon  his  own  contract  {Lawrence  V.  Lawrence,  3  Barb. 
Ch.  74;  Johnsm  v.  WaUis,  112  N.  Y.  230;  Hopper  v.  Hopper,  125  N.  Y. 
400,  403;  Flandrow  v.  Hammond,  13  App.  Div.  325,  327),  but  not  upon 
the  contract  of  his  testator.   See  Johnson  v.  Wallis,  112  N.  Y.  230. 
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To  enable  him  to  do  the  latter  was  the  object  of  the  sections  of  the 
Code  relating  to  this  matter  to  be  discussed  below.  These  provisions  in- 
dicate when  and  in  what  manner  a  foreign  executor  may  become  an  execu- 
tor here  and  clothe  himself  with  a  representative  character  under  our  law, 
and  by  force  of  an  authority  conferred  within  otxr  jurisdiction.  This  is 
by  virtue  of  the  following  section: 

§  2629.    Ancillary  letters  upon  foreign  ■probate. 

Where  a  will  of  personal  property,  made  by  a  person  who  resided  without  the 
state  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his  death,  has  been  ad- 
mitted to  probate  or  established  within  the  foreign  country,  or  admitted  to  probate 
within  the  state,  or  the  territory  of  the  United  States,  where  it  was  executed,  or 
where  the  testator  resided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  estate,  must,  upon  an  application  made  as  prescribed  in  this 
article,  accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if  any  have 
been  issued,  authenticated  as  prescribed  in  section  forty-five  of  the  decedent  estate 
law,  record  the  will  and  the  foreign  letters,  and  issue  thereupon  ancillary  letters 
testamentary,  or  ancillary  letters  of  administration  with  the  will  annexed,  as  the 
case  requires.    Former  §  2695,  Code  Civ.  Proc. 

By  compliance  with  the  terms  of  this  section  in  a  proper  case,  a  foreign 
executor  acquires  an  official  and  representative  character  under  our  law 
and  becomes  an  executor  here,  and  may  be  described  as,  "An  official  of  our 
State  acting  under  our  laws."  Cummings  v.  Banks,  2  Barb.  602.  But  the 
compliance  must  be  shown.  Matter  of  McShane,  73  Misc.  146;  Matter  of 
Prevost,  89  Misc.  704.  See  Taylor  v.  Syme,  162  N.  Y.  513,  where  letters 
were  issued  ancillary  to  a  Louisiana  probate  but  decedent  in  fact 
resided  and  executed  the  will  in  Alabama.  The  Smrogate,  not  noting 
this  discrepancy,  granted  letters,  and  the  ancillary  administrator  having 
brought  suit  as  such  it  was  held  open  to  collateral  attack  for  want  of  juris- 
diction. See  Baldwin  v.  Rice,  183  N.  Y.  55,  aff'g  100  App.  Div.  241,  44 
Misc.  64.  Of  course  it  wiU  be  noted  that  upon  compUance  with  §  1836a 
the  foreign  representative  may  sue- or  be  sued,  in  any  court  of  this  State; 
in  his  representative  capacity,  under  like  restrictions  as  a  nonresident  Uti- 
gant. 

Thus,  he  may  be  served  by  publication  as  a  defendant,  if  plaintiff  causes 
the  authenticated  papers  to  be  ffied.  If  he  be  a  plaintiff  he  may  be  re- 
quired to  give  security. 

It  is  an  interesting  question  how  far  this  new  section  may  render  an- 
cillary administration  here  of  little  value  viewed  from  the  standpoint  of 
the  principal  representative  in  another  State.  If  there  are  no  local  cred- 
itors, it  is  an  idle  ceremony.  It  is  obvious  that  his  status  under  §  1836a  is 
purely  ad  litem.  The  decision  in  Bostwick  v.  Carr,  supra,  seems  to  intimate 
that  while  he  may  be  sued  to  liquidate  the  amount  of  the  creditor's  claim, 
no  one  creditor  can  impound  the  trust  estate  and  get  unequal  advantage 
while  the  provisions  for  equality  among  creditors  by  an  ancillary  adminis- 
tration remain  available  in  our  practice. 

§  530.  Ancillary  executors,  powers ;  title. — It  follows  from  what  has 
been  stated  that  if  the  ancillary  executor  has  been  properly  appointed  he 
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becomes,  so  far  as  our  courts  are  concerned,  in  protecting  his  rights  and 
those  of  creditors  within  this  State,  a  local  executor.  In  Smith  v.  Second 
Nat.  Bk.,  169  N.  Y.  467,  474,  the  court  holds  that  an  ancillary  administra- 
tor has,  except  in  the  particulars  specified  in  this  section,  the  same  gener^al 
powers  as  a  domestic  administrator.  These  exceptions  do  not  curtail  or 
limit  his  title  to  the  assets  in  his  hands.  lUd.  So  he  may  pledge  these  as- 
sets for  the  purposes  of  the  estate  to  the  same  extent  as  could  a  domestic 
administrator.  Ibid.  He  is  amenable  to  suits  by  creditors  regardless  of 
whether  they  be  residents  or  nonresidents  of  the  State.  This  is  not  only 
a  rule  based  upon  reason,  but  distinctly  based  upon  statute.  Section  2636 
provides  as  follows: 

§  2636.    Ancillary  executor's  and  administrator's  general  powers  and  duties. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers,  duties,  and  li- 
abilities of  an  executor  or  administrator,  apply  to  a  person  to  whom  ancillEtry  letters 
are  granted,  as  prescribed  in  this  article;  except  those  contained  in  title  fourth 
thereof,  relating  to  the  mortgage,  lease,  or  sale  of  real  property, '  or  where  special 
provision  is  otherwise  made  in  this  article;  or  where  a  contrary  intent  is  expressed 
in,  or  plainly  to  be  inferred  from,  the  context. 

A  domestic  executor  can  be  sued  by  a  nonresident  for  his  testator's  debt. 
Hopper  V.  Hopper,  125  N.  Y.  400,  404.  Hence,  so  can  the  ancillary  repre- 
sentative. Of  course  in  such  a  case  the  rule  Umiting  the  rights  of  a  non- 
resident to  sue,  obtain  regardless  of  the  character  of  the  defendant.  See 
discussion  in  Hopper  v.  Hopper,  by  Finch,  J.,  at  page  405. 

§  531.  Prerequisites  to  ancillary  letters  upon  foreign  probate. — The 
following  facts  must  be  made  to  appear  to  the  satisfaction  of  the  Surrogate 
before  he  can  issue  ancillary  letters  testamentary  or  of  administration  with 
the  will  annexed*: 

(a)  That  there  has  been  probate  within  a  foreign  country,  or  another 
State  or  a  territory  of  the  United  States. 

(6)  Of  a  will  of  personal  property. 

(c)  That  such  will  so  made  was  proved  in  the  proper  court  of/ the  coun- 
try. State  or  territory  where  it  was  executed  or  where  the  testator  resided 
at  the  time  of  his  death. 

In  other  words,  a  person  relying  on  the  decree  of  a  foreign  probate  court 
admitting  a  will  to  probate  must  prove  that  the  steps  necessary  to  enable 
the  foreign  court  to  acquire  jurisdiction  of  the  subject-matter  and  of  the 
parties  were  duly  had  and  taken  according  to  the  course  of  the  law  of  the 
foreign  jurisdiction.  Matter  of  Law,  56  App.  Div.  454  (headnote)i  The 
will  heed  not  correspond  in  form  to  those  we  require  here.  They  may  be 
drawn  to  comply  with  the  law  of  the  place  where  made.  Matter  of  ConneU, 
92  Misc.  324.  The  confirmation  of  the  testamentary  act  may  not  be  a 
probate  but  it  is  "  always  some  act  which  is  equivaflent  thereto."    Ibid. 

The  allegations  of  the  petition  must  be  definite  and  direct.  The  juris- 
dictional facts  must  not  be  left  to  inference,  and  the  petition  should  be 
verified.  Estate  of  Winnington,  1  Civ.  Proc.  Rep.  267.  The  jurisdiction 
'  I.  c.,-paying  debts  with  decedent's  realty. 
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of  a  Surrogate  in  this  State  to  entertain  an  application  for  ancillary  letters 
upon  foreign  probate  depends  first  upon  the  existence  within  his  juris- 
diction of  property  belonging  to  the  estate.  See  §  2515,  subd.  3  or  4,  Code 
Civ.  Proc;  Evans  v.  Schoonmaker,  2  Dem.  249,  Rollins,  Surr.  So,  where 
the  widow  of  a  decedent  applied  to  the  Surrogate  of  New  York  County  for 
ancillary  letters  of  administration  on  his  estate,  and  it  was  made  to  ap- 
pear merely  that  she  had  been  appointed  administratrix  of  his  estate  by 
the  Orphans'  Court  of  the  District  of  Colimibia,  which  was  the  place  of 
the  decedent's  domicile  at  the  time  of  his  death,  and  it  appeared  that  all 
the  assets  of  the  estate  were  in  her  possession  in  the  city  of  Washington  in 
the  District  of  Coliunbia,  it  was  held  that  there  was  no  occasion  for  the 
grantiQg  of  ancillary  letters. 

Another  basis  for  assuming  jurisdiction  is  that  the  decedent  whose  estate 
is  sought  to  be  administered  in  this  State  under  the  ancillary  letters  was 
indebted  to  creditors  within  the  State.  This  rule  is  based  upon  the  prin- 
ciple above  stated  that  the  chief  object  of  the  provision  in  our  statute  as 
to  ancillary  administration  of  the  assets  here  is,  as  it  has  always  been, 
to  preserve  and  protect  the  claims  of  creditors  residing  in  this  State.  Moyer 
V.  Weil,  1  Dem.  71.  So  Surrogate  Rollins  held  in  a  case  before  him  {Hen- 
drickson  v.  Ladd,  2  Dem.  402,  406),  that  the  failure  in  the  petition  for 
ancillary  letters  to  allege  indebtedness  to  creditors  in  this  State  was  fatal 
to  its  effectiveness  considered  as  an  application  for  letters  ancillary,  citing 
Estate  of  Winnington,  1  Civ.  Proc.  Rep.  267.  But  the  Appellate  Division 
in  the  First  Department  sustained  a  petition  as  containing  sufficient  juris- 
dictional allegations  in  the  following  case  {Taylor  v.  Syme,  17  App.  Div. 
517):  "The  deceased,  Eliza  Kenner,  left  a  last  will  and  testament  which 
was  duly  admitted  to  probate  in  the  courts  of  Louisiana,  the  letters  testa- 
mentary thereon  were  issued  to  the  plaintiff  in  this  action,  and  in  August, 
1896,  an  application  was  made  to  the  Surrogate  to  the  county  of  New  York 
for  ancillary  letters  upon  a  petition  of  the  attorney  of  the  plaintiff  setting 
up  the  fact  of  the  will;  that  the  decedent  was  at  the  time  of  her  death  a 
resident  of  Mobile  in  the  State  of  Alabama;  that  the  will  had,  been  duly 
admitted  to  probate  in  Louisiana  where  the  decedent  left  real  estate  and 
the  said  will  was  executed;  also  the  issuance  of  letters  testamentary  thereon 
and  the  existence  of  personal  property  within  this  State.  Attached  to 
said  petition  were  the  will  and  proofs  of  execution,  by  which  it  appeared 
that  the  will  in  question  was  not  executed  in  Louisiana,  but  in  Alabama." 

Van  Brunt,  P.  J.,  in  passing  upon  the  question  of  jurisdiction  said,  "It 
is  claimed  that  because  of  this  fact  the  Surrogate  had  no  jurisdiction  to 
issue  the  letters,  because  by  the  provisions  of  the  Code  of  Civil  Procedure 
(former  §  2695)  ancillary  letters  can  be  granted  upon  a  foreign  will  only 
where  such  will  has  been  admitted  to  probate  within  a  foreign  country  or 
within  the  State  or  Territory  of  the  United  States  where  it  was  executed, 
or  where  the  testator  resided  at  the  time  'of  his  death.  We  are  of  opinion 
that  the  petition  presented  to  the  Surrogate  contained  adequate  allegations 
to  confer  jurisdiction  upon  him.    Having  acquired  such  jurisdiction,  his  ju- 
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dicial  action  cannot  be  inquired  into  collaterally  as  is  attempted  to  be 
done  in  the  case  at  bar.  Where  such  papers  are  presented  as  call  upon  the 
Surrogate  to  determine  the  question  of  jurisdiction,  his  decision  that  he 
has  jurisdiction  and  his  action  in  accordance  with  such  decision  cannot  be 
questioned  in  a  collateral  proceeding."  This  decision  was  reversed,  162 
N.  Y.  513,  on  the  ground  that  the  petition  contained  a  false  allegation, 
evident  from  the  transcript  of  foreign  probate.  And  in  Matter  of  Gennert, 
96  App.  Div.  8,  the  jurisdiction  to  grant  letters  where  there  are  no  creditors 
is  doubted.  And  in  Spratt  v.  Syms,  104  App.  Div.  232,  the  failure  to  allege 
indebtedness  to  creditors  in  this  State  is  held  fatal  to  granting  ancillary- 
letters.  As  Van  Brunt  concurred  in  this  opinion  it  would  seem  that, 
though  the  appointment  may  be  sought  in  order  to  maintain  actions  to 
recover  property  belonging  to  the  estate,  and  to  give  the  foreign  represen- 
tative that  right  and  no  other,  yet  in  that  event  there  must  be  local  probate 
first.    See  opinion  in  Spratt  v.  Syms,  supra. 

§  532. .  What  is  sufficient  proof  of  the  foreign  probate. — Section  2629 
requires  that  the  petition  for  letters  shall  be  accompanied  by  "a  copy  of 
the  will  and  of  the  foreign  letters  if  any  have  been  issued,  authenticated  as 
prescribed  in  §  45  of  Decedent  Estate  Law."  This  refers  to  former  §  2704, 
which  may  properly  be  interjected  at  this  point  as  it  is  fundamental  to 
ancillary  administration  both  under  foreign  probate  and  under  foreign 
administration.    This  section  (45,  Dec.  Est.  Law)  is  as  follows: 

Authentication  of  papers  from  another  State  or  foreign  country  for  use  in  this  state. 
[Italics  are  used  merely  for  emphasis  and  contrast.] 

To  entitle  a  copy  of  a  will  admitted  to  probate  or  of  letters  testamentary  or  of 
letters  of  administration,  granted  in  any  other  state  or  in  any  territory  of  the  United 
States,  and  of  the  proofs,  or  of  any  statement  of  the  substance  of  the  proofs,  of  any  such 
will,  or  of  the  record  of  any  such  will,  letters,  proofs  or  statement,  to  be  recorded  or 
used  in  this  state  as  provided  in  article  seventh  of  title  third  of  Chapter  eighteenth 
of  the  Code  of  Civil  Procedure,  or  in  section  forty-four  of  this  chapter,  sv£h  copy 
must  be  authenticated  by  the  seal  of  the  court  or  officer  by  which  or  by  whom  such  will 
was  admitted  to  probate  or  such  letters  were  granted,  or  having  the  custody  of  the 
same  or  of  the  record  thereof,  and  the  signature  of  a  judge  of  such  court,  or  the  signa- 
ture of  such  officer  and  of  the  clerk  of  such  court  or  officer  if  any;  and  must  be  further 
authenticated  by  a  certificate  under  the  great  or  principal  seal  of  such  state  or  territory, 
and  the  signature  of  the  officer  who  has  the  custody  of  such  seal,  to  the  effect  that  the 
court  or  officer  by  which  or  whom  such  will  was  admitted  to  probate  or  such  letters 
were  granted,  was  duly  authorized  by  the  laws  of  such  state  or  territory  to  adpiit 
units  to  probate  or  to  grant  letters  testamentary  or  of  administration  and  to  keep 
the  same  and  records  thereof;  that  the  seal  of  such  court  or  officer  affixed  to  such 
copy  is  genuine,  and  that  the  officer  making  such  certificate  under  such  seal  of  such 
'state  or  territory  verily  believes  that  each  of  the  signatures  attesting  such  copy  is 
genuine. 

And  to  entitle  any  certificote  concerning  proofs  accompanying  the  copy  of  the 
will  or  of  the  record  so  authenticated,  to  be  recorded  or  used  in  this  state,  as  pro- 
vided in  said  article  or  section,  such  certificate  must  be  under  the  seal  of  the  court 
or  officer  by  which  or  whom  such  vpU  was  admitted  to  probate,  or  having  the  custody 
of  such  will  or  record,  and  the  signature  of  a  judge  or  the  clerk  of  such  court,  or 
the  signature  of  such  officer,  authenticated  by  a  Certificate  under  such  great  or 
principal  seal  of  such  state  or  territory,  and  the  signature  of  the  officer  having  the 
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custody  thereof,  to  the  effect  that  the  seal  of  the  court  or  officer  affixed  to  such 
certificate  concerning  proofs  is  genuine,  and  that  such  officer  making  such  certificate 
under  such  seal  of  such  state  or  territory,  verily  believes  that  the.  signature  to  such 
certificate  concerning  proofs  is  genuine. 

To  entitle  a  copy  of  a  will  admitted  to  probate  or  of  letters  testamentary  or  of 
letters  of  administration  granted  in  a  foreign  country,  and  of  the  proofs,  or  of  any 
statement  of  the  substance  of  the  proofs,  of  any  such  will  or  of  the  record  of  any  such 
will,  letters,  proofs  or  statement  to  be  recorded  or  used  in  this  state  as  provided  in 
said  article  or  section,  such  copy  must  be  authenticated  by  the  seal  of  the  court 
or  officer  by  which  or  by  whom  such  will  so  admitted  to  probate  or  such  letters  were 
granted  or  having  the  custody  of  the  same  or  of  the  record  thereof  and  the  signature 
of  a  judge  of  such  court  or  the  signature  of  such  officer  and  of  the  clerk  of  such  court 
or  officer,  if  any;  and  must  be  further  authenticated  by  a  certificate  of  a  judge  of  a 
court  of  record  of  such  foreign  country;  to  the  effect  that  the  court  or  officer  by 
which  or  by  whom  such  will  was  admitted  to  probate,  or  such  letters  were  granted, 
was  duly  authorized  by  the  laws  of  such  foreign  country  to  admit  wills  to  probate 
or  to  grant  letters,  testamentary  or  of  administration  and  to  keep  the  same  and 
records  thereof;  and  that  the  judge  making  such  certificate  verily  believes  that  the 
seal  and  each  of  the  signatures  attesting  such  copy  is  genuine,  and  the  signature 
and  official  character  of  such  of  a  court  of  record  shall  be  attested  by  a  United  States 
consul  or  vice-consul. 

And  to  entitle  any  certificate  concerning  proofs  accompanying  the  copy  of  a 
will  or  of  the  record  so  authenticated  to  be  recorded  or  used  in  this  state,  as  pro- 
vided in  said  article  or  section,  such  certificate  concerning  proofs  must  be  similarly 
authenticated  and  attested. 

§  533.  Minuteness  of  exemplification. — The  intent  of  this  section  is  to 
afford  to  the  Surrogate  who  is  asked  to  issue  the  ancillary  letters  an  au- 
thenticated certificate  of  exemplification  from  which  on  principles  of  comity 
he  may  be  enabled  judicially  to  find  that  the  will  has  been  admitted  to 
probate  by  a  competent  court.  Care  therefore  should  be  taken  that  the 
exemplifications  of  both  will  and  of  letters  should  be  in  compliance  with 
the  requirements  of  the  statute.  Surrogate  Livingston  (Matter  of  Hudson, 
5  Redf.  333)  in  a  case  where  there  was  no  exempUfied  copy  of  a  judgment, 
decree,  or  order  admitting  the  will  to  probate  accompanying  the  peti- 
tion, and  where  it  appeared  that  under  the  laws  of  the  State  of  New  Jersey, 
where  the  will  had  been  proved,  no  such  written  judgment,  decree  or  order 
is  required,  but  that  wills  were  admitted  to  probate  on  the  mere  oral  direc- 
tion of  the  court,  held  that  it  was  essential  that  that  fact  should  appear  in 
the  certificates  of  exemplification  of  the  will  and  in  case  the  designated 
officials  should  refuse  to  certify  to  the  fact  it  should  be  proved  to  the  satis- 
faction of  the  Surrogate  by  the  affidavit  of  some  person  having  knowledge 
of  the  laws  of  New  Jersey. 

The  learned  Surrogate,  also,  held  that  it  was  essential  that  the  will 
should  be  shown  to  have  been  admitted  to  probate  by  a  duly  constituted 
and  competent  court. 

The  statute  contemplates  not  a  proceeding  for  probate  here  but  merely 
the  supplementing  of  the  foreign  probate  upon  satisfactory  proof  before 
the  Surrogate  of  the  authenticity  of  the  foreign  record.  And  so  it  has  long 
been  the  rule  that  the  genuineness  and  .validity  of  the  will  itself  are  subjects 
which  can  only  be  inquired  into  at  the  place  of  probate.    Will  of  Esther 
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Levy,  1  Tucker,  20.  But  the  statute  now  requires  complete  exemplifica- 
tion (a)  where  it  is  intended  to  record  the  will  under  §  44,  Dec.  Est.  Law 
(former  §  2703,  Code  Civ.  Proc),  (6)  or  when  the  "copy"  is  to  be  used  in 
order  to  ancillary  letters. 

On  the  other  hand,  the  will  or  letters  may  owe  their  force  (a)  to  the  acts 
of  the  courts  of  another  State  or  territory,  or  (6)  to  the  acts  of  the  courts  in 
a  foreign  country. 

In  order  to  emphasize  the  contrast  the  provisions  of  the  act,  quoted  in 
the  preceding  section,  are  paragraphed,  which  is  not  the  case  in  the  act 
itself. 

§  534.  Where  administration  in  this  State  need  not  be  ancillary. — 
Where  there  is  no  other  application  for  domiciliary  letters  in  this  State 
and  the  foreign  will  is  one  which  under  §§  23-25,  Dec.  Est.  Law,  is  entitled 
to  probate  in  this  State,  the  application  may  be  directly  for  probate  of  the 
will,  if  there  was  one,  and  for  letters  of  administration  with  the  will  an- 
nexed, or  even  for  letters  testamentary  in  a  proper  case,  and  in  such  a 
case  there  is  no  necessity  for  making  the  administration  an  ancillary  one. 
Surrogate  Beckett,  in  Matter  of  Sands,  62  Misc.  146,  refused  to  recognize 
as  a  bar,  in  origifial  probate  proceedings  before  him,  the  judgment  of  a 
foreign  probate  court  which  by  the  laws  of  its  own  State  was  not  even  there 
final  or  conclusive.  See  cases  cited,  pp.  148, 149.  Surrogate  Rollins  passed 
upon  this  question  (Hendrickson  v.  Ladd,  2  Dem.  402),  upon  an  application 
by  an  administratrix  with  the  will  annexed  for  leave  to  mortgage,  lease, 
or  sell  real  property  of  her  decedent.  Her  authority  to  act  representatively 
was  called  in  question  and  in  passing  upon  it  the  learned  Surrogate  held  as 
follows : 

"Next  comes  the  question  whether  the  letters  held  by  the  petitioner 
warranted  her  in  instituting  this  proceeding.  Under  the  laws  in  force 
prior  to  the  adoption  of  the  Code,  there  can  be  no  doubt,  I  think,  that  she 
would,  in  the  absence  of  an  application  by  a  domiciliary  executor  or  ad- 
ministrator, have  been  entitled  to  letters  of  administration  with  the  will 
annexed,  and  that  such  letters  would  have  been  justly  regarded  as  strictly 
local  letters,  more  especially  if  there  had  been  no  domiciHary  letters  out- 
standing at  the  time  of  her  application.  That,  in  the  absence  of  a  claim 
by  the  foreign  executor  and  administrator,  letters  could  be  issued  under 
§  60,  3  Rev.  Stat.,  6th  ed.,  p.  67,  to  the  person  entitled  to  letters  of  ad- 
ministration, with  the  will  annexed,  under  the  statute  making  provision 
with  regard  to  domestic  administration,  and  in  the  order  of  priority  speci- 
fied thereunder,  and  that  such  letters  so  issued  would  be  principal  and 
not  ancillary  letters  seems  to  be  recognized  by  §  34  of  the  Revised  Statutes. 
6th  ed.,  p.  76,  and  by  thefoUowing  authorities:  Isham  y.Oibbons,  1  Bradf. 
69,  76,  79;  Russell  v.  Hartt,  87  N.  Y.  18,  24;  St.  Jurjo  v.  Dunscmb,  2  Bradf. 
105;  Sullivan  v.  Fosdick,  10  Hun,  173,  180.  Those  provisions  of  the  Re- 
vised Statutes,  relating  to  this  subject,  as  well  as  chap.  403  of  the  Laws  of 
1863,  which  have  some  bearing  upon  it,  were  repealed  by  the  General  Re- 
pealing Act  which  ushered  in  the  Code  of  Civil  Procedure.    The  substance 
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of  the  earlier  provisions  is  adopted  into  and  now  forms  part  of  [former] 
§  2695  of  the  Code.  This  appears  by  comparison  of  the  old  and  new 
statutes,  and  Mr.  Throop,  in  his  annotation  to  the  section,  declares  that 
no  substantial  change  was  intended. 

"I  find  nothing  in  the  language  of  §  2695"  (which  is  now  §  2629)  "which 
declares  an  intention  on  the  part  of  the  legislature  to  prevent  the  issuance, 
under  such  circumstances  as  here  appear,  of  letters  of  administration  with 
the  will  annexed,  conforming  to  the  requirements  of  our  statute  with 
regard  to  the  local  administration.  The  practice  existed  before  the  enact- 
ment of  the  Code,  and  I  do  not  think  that  the  Code  abolished  it. 

"I  hold,  therefore,  that  the  letters  held  by  this  petitioner  warranted  her 
in  instituting  this  proceeding."  See  also  Spratt  v.  Syms,  104  App.  Div. 
232. 

In  case  there  appear,  then,  to  be  two  original,  or  more  properly,  inde- 
pendent administrations,  one  here,  and  one  elsewhere,  then  the  court  will 
marshal  the  assets  and  dispose  of  them  in  such  a  way  as  to  equitably  dis- 
charge the  claims  against  the  decedent. 

§  535.  Section  2629  further  discussed. — Section  2629  not  only  limits 
ancillary  letters  upon  foreign  probates  to  wills  of  personal  property  {Matter 
of  Langbein,  1  Dem.  448),  but  it  also  requires  that  the  testator  shall  be 
shown  to  have  resided  without  this  State  at  the  time  of  the  execution  of 
the  will,  or  at  the  time  of  his  death.  As  this,  tlierefore,  is  a  jurisdictiotial 
fact  it  cannot  be  determined  on  affidavits  in  case  it  is  put  in  issue.  Ac- 
cordingly it  is  proper  for  the  Surrogate  in  such  a  case  to  order  a  reference  to 
determine  the  fact  as  to  the  residence  of  the  deceased  either  at  the  time  of 
his  death  or  of  the  execution  of  the  will.  Matter  of  Cavin,  1  Connoly,  117, 
119,  Ransom,  Surr. 

§  536.  Ancillary  letters  upon  foreign  grant  of  administration. — Aur 
ciliary  letters  may  also  be  granted  in  this  State  upon  a  foreign  grant  of  ad- 
ministration. 

§  2630.     Id.;  upon  foreign  grant  of  administration. 

Upon  application  by  the  party  entitled  as  hereinafter  provided,  or  by  his  duly, 
authorized  attorney-in-fact  made  as  prescribed  in  this'  article,  to  a  surrogate's 
court  having  jurisdiction  of  the  estate,  and  upon  the  presentation  of  a  copy,  au- 
thenticated as  prescribed  in  section  45  of  the  decedent-flstate  law,  of  letters  of  ad- 
ministration upon  the  estate  of  a  decedent  who  resided  at  the  time  of  his  death 
without  thisptate,  but  within  the  United  States,  granted  within  the  state  or  territory 
where  the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the  time  of  his 
death,  resided  without  the  United  States,  upon  the  presentation  to  such  surrogate's 
court  of  satisfactory  proof  that  the  party  so  applying  either  personally  or  by  such 
attorney-in-fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the  personal 
estate  of  such  decedent,  the  surrogate's  court  to  which  such  copy  of  such  foreign 
letters  so  authenticated,  or  such  proof,  is  so  presented,  must  issue  ancillary  letters 
of  administration  in  accordance  with  such  application,  except  in  the  following  cases: 

1.  Where  original  letters  testamentary  or  ancillary  letters  upon  foreign  probate 
have  been  previously  issued,  or  the  application  therefor  has  not  been  finally  dis- 
posed of. 

2.  Where  original  letters  of  administration,  upon  the  estate,  have  been  previously 
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issued  to  a  person  entitled  to  the  same,  who  is  legally  competent  to  act,  or  the  ap- 
plication therefor  has  not  been  finally  disposed  of. 

Former  §  2696  of  this  Code,  modified.  From  2  R.  S.  75  (Part  2,  c.  6,  tit.  2), 
§  31;  L.  1881,  c.  535;  L.  1888,  c.  495;  L.  1909,  c.  65. 

The  fornier  §  2696  had  as  the  two  exceptions: 

1.  Where  ancillary  letters  have  been  previously  issued,  as  prescribed  in  the  last 
section. 

2.  Where  an  apphcation,  for  letters  of  administration  upon  the  estate,  has  been 
made  by  a  relative  of  the  decedent,  who  is  legally  competent  to  act,  to  a  surrogate's 
court  of  the  state,  having  jurisdiction  to  grant  the  same;  and  letters  have  been 
granted  accordingly,  or  the  application  has  not  been  finally  disposed  of. 

The  application  for  ancillary  letters  upon  foreign  grant  of  administration 
differs  first  of  all,  in  that  the  application  may  be  made  by  the  duly  author- 
ized attorney  in  fact  of  the  party  entitled  to  receive  such  letters.  This  is 
shown  in  §  2631,  below.  See  Matter  of  Prevost,  89  Misc.  704.  Thus,  in 
Baldwin  v.  Rice,  183  N.  Y.  55,  the  plaintiffs  sued  as  ancillary  administra- 
tors. The  defendant  put  in  issue  the  validity  of  their  appointment,  and 
was  sustained  in  that 

(a)  Their  petition  for  appointment  was  not  accompanied  by  the  requi- 
site copy  of  "foreign  letters." 

(b)  Nor  was  it  accompanied  by  the  instrument  of  designation  from  the 
foreign  representative  recjUired  by  former  §  2697,  now  2631.  It  will  be 
recalled  that  in  regard  to  ordinary  administration  in  chief  the  right  to  ad- 
minister cannot  be  delegated  in  this  way,  but  the  person  entitled  in  order 
of  priority  must  either  assert  his  right  in  person  or  yield  to  the  next  in 
order  of  preference.  It  has  also  been  noted  elsewhere  that  in  regard  to 
probate  and  the  issuance  of  letters  testamentary  under  a  will,  or  of  ad- 
ministration with  the  will  annexed,  a  different  rule  was  established  by  the 
Court  of  Appeals.  Russell  v.  Hartt,  87  N.  Y.  18.  In  this  case  the  jurisdic- 
tion of  a  Surrogate  was  upheld  to  take  the  proof  of  a  will  of  real  and  per- 
sonal estate  executed  in  Scotland  by  a  citizen  of  this  State  temporarily 
residing  in  that  country,  in  accordance  both  with  the  foreign  law  "and 
with  our  own,  and  to  issue  letters  to  one  appointed  by  a  power  of  attorney, 
duly  and  properly  executed,  to  present  the  will  for  probate  and  to  ask  for 
and  receive  letters  and- to  take  possession  of  and  to  administer  upon  the 
estate.    Opinion  of  Finch,  J.,  at  pages  21  and  22. 

§  537.  Same  subject. — The  second  peculiarity  to  be  noted  in  regard  to 
the  granting  of  ancillary  letters  upon  foreign  grant  of  administration  is  in 
the  exceptions  noted  in  §  2630.  They  are,  first,  that  such  letters  may 
be  granted  where  they  have  already  issued  upon  an  independent  applica- 
tion, upon  foreign  probate:  The  second  exception  is,  and  it  is  one  on  which 
the  courts  have  been  called  upon  to  pass,  where  applications  for  domiciliary 
administration  have  already  been  made  within  the  State.  In  regard  to 
both  it  is  immaterial,  so  far  as  the  Surrogate's  discretion  is  concerned, 
as  to  whether  letters  shall  have  actually  been  issued  or  whether  the  applica- 
tion is  still  pending  undetermined.    From  the  cases  that  have  arisen  in 
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this  connection,  it  appears  that  the  Surrogate  is  not  limited  in  the  exercise 
of  his  discretion,  by  the  fact  that  either  the  application  for  ancillary  or 
that  for  local  letters  was  made  first.  It  is  clear  in  the  first  place  that  excep- 
tion two  in  §  2630  is  not  mandatory  upon  the  Surrogate  in  either  direction. 
In  a  case  {Lussen  v.  Timmerman,  4  Dem.  250)  where  a  daughter  of  an  in- 
testate, dying  in  New  Jersey  and  leaving  certain  personal  property  in  the 
county  of  New  York,  filed  a  petition  for  administration  upon  the  estate 
here,  subsequent  to  which  a  son  of  the  decedent  procured  letters  of  ad- 
ministration in  chief  in  the  State  of  New  Jersey  and  thereafter  filed  a  pe- 
tition for  ancillary  letters  with  the  New  York  Surrogate,  the  latter  (Rollins) 
held  that  on  the  one  hand,  since  the  exception  provided  for  in  then  §  2696 
existed  in  the  case  at  bar,  the  Surrogate  had  power  to  grant  the  daughter's 
application  despite  the  application  for  letters  ancillary  (citing  Weed  v. 
Waterbury,  5  Redf.  114,  Calvin,  Surr.),  and  that  he  had  on  the  other  hand 
in  the  exercise  of  his  discretion  the  right  to  grant  the  petition  for  letters 
ancillary  despite  the  pendency  of  the  other.  Id.,  page  252.  It  is  clear, 
therefore,  that  §  2630  is  mandatory  only  in  its  direction  to  the  Surrogate 
to  issue  (except  in  one  of  the  two  cases  therein  specified)  ancillary  letters 
of  administration  when  an  application  is  made  to  him  as  provided  in  that 
and  the  following  section.  Surrogate  Rollins  held  in  a  later  case  (Matter 
of  Williams,  5  Dem.  292),  where  an  application  fdr  original  letters  was 
already  pending  before  him  when  the  petition,  of  a  foreign  representative 
(who  was  a  domiciliary  administrator  of  the  estate  of  a  decedent  who  died 
a  resident  of  Tennessee  leaving  personal  property  in  New  York)  for  an- 
cillary letters  was  presented  to  him,  that  former  §  2696  merely  authorized 
the  Surrogate  to  decline  to  grant  letters  ancillary  in  case  of  the  pendency 
of  an  application  by  a  relative  of  the  decedent  for  local  original  letters  of 
administration. 

§  538.  Granting  letters  to  one  holding  a  power  of  attorney.— In  ad- 
dition to  what  has  been  already  said  in  this  connection,  it  must  be  added 
that  the  words  "duly  authorized  attorney  in  fact"  in  §  2630,  contemplate 
not  only  the  proper  execution  and  the  technical  legal  regularity  of  the 
power,  as  well  as  the  proper  authentication  of  the  authority  of  the  officer 
before  whom  it  is  executed  to  take  the  acknowledgment  thereof,  but  also 
and  chiefly  contemplates  that  the  power,  or  designation,  shall  expressly 
indicate  the  desire  of  the  foreign  representative  that  the  attorney  in  fact 
therein  named  is  to  apply  for  and  receive  ancillary  letters  and  administer 
the  ancillary. estate.  Consequently,  a  power  of  attorney,  however  regular 
as  to  form  and  execution,  merely  authorizing  the  applicant  to  wind  up  the 
business  of  the  decedent  or  generally  to  settle  his  affairs,  is  not  sufficient. 
Estate  of  Thompson,  1  Civ.  Proc.  Rep.  264.  See  also  Ross  v.  Willett,  76 
Hun,  211.  The  case  last  cited  was  one  where  the  applicant  for  ancillary 
letters  showed  himself  to  have  acquired  under  regular  judicial  proceedings, 
known  as  "verification  of  heirship"  in  the  province  of  Quebec  in  the 
Dominion  of  Canada  the  legal  right  to  the  possession  of  all  the  personal 
estate  of  the  decedent,  and  had  also  certain  powers  of  attorney  under  which 
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the  acts  in  question  had  been  done,  and  his  authority  ynder  which  had  not 
been  revoked  or  annulled  in  the  province  of  Quebec,  and  it  was  held  that 
his  appointment  as  ancillary  administrator  by  the  Surrogate  of  the  county 
of  New  York  was  regular  and  proper.  See  opinion  of  Follett,  J.,  at  pages 
214,  215,  and  Baldwin  v.  Rice,  183  N.  Y.  55,  already  cited,  shows  the 
materiality  of  filing  this  designation  with  the  petition. 
§  539.  Who  may  receive  letters. — 

§  2631.     To  whom  ancillary  letters  granted. 

Where  the  will  specially  appoints  one  or  more  persons  as  the  executor  or  executors 
thereof,  with  respect  to  personal  property  situated  within  the  state,  the  ancillary 
letters  testamentary  must  be  directed  to  the  person  or  persons  so  appointed,  or  to 
those  who  are  competent  to  act  and  who  qualify.  . 

If  all  are  incompetent  or  fail  to  qualify,  or  in  a  case  where  such  an  appointment 
is  not  made,  ancillary  letters  testamentary,  or  ancillary  letters  of  administration, 
issued  as  prescribed  in  this  article,  must  be  directed 

To  the  person  named  in  the  foreign  letters         ;       ,   : , 

Or  to  the  person  otherwise  entitled  to  the  posse93ion  of  the  personal  property  of 
the  decedent. 

Unless  another  person  applies  therefor,  and  files  with  his  petition,  an  insti-ument, 
executed  by  the  foreign  executor  or  administrator,  or  person  otherwise  entitled  as 
aforesaid;  or,  if  there  are  two  or  more,  by  all  who  have  qualified  and  are  acting;  and 
also  acknowledged,  or  proved,  and  duly  certified,  authorizing,  the  petitioner,  to 
receive  such  ancillary  letters,  in  which  case,  the  surrogate  must,  if  the  petitioner 
is  a  fit  and  competent  person,  issue  such  letters  directed  to  him. 

Where  two  or  more  persons  are  named  in  the  foreign  letters,  or  in  an  instrument 
executed  as  prescribed  in  this  section,  the  ancillary  letters  may  be  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  others  fail  to  qualify,  or  if,  for 
good  cause  shown  to  the  surrogate's  satisfaction,  the  decree  so  directs. 

Former  §  2697  of  this  Code.    From  L.  1863,  c.  403,  §  1;  L.  1881,  c.  535. 

This  section  defines  the  priority  of  right  to  ancillary  letters.  Matter  of 
McShane,  73  Misc.  146;  Baldmn  v.  Rice,  100  App.  Div.  241,  aff'd  183  N.  Y. 
55.  The  persons  entitled  may  be  classified  as  follows,  bearing  in  mind  that 
the  designation  of  all  the  persons  so  classified Js  limited  by  their  being  com- 
petent to  qualify  and  act. 

(a)  One  or  more  persons  designated  by  the  foreign  testator's  will  to  ad- 
minister the  property  in  this  State. 

(6)  The  foreign  representative, 

(c)  Or  the  person  otherwise  entitled  to  the  property  of  the  decedent, 

(d)  Or  the  persons  designated  by  an  instrument  executed  by  either  h  or 
c  to  receive  ancillary  letters. 

Our  statute  recognizes,  therefore,  the  testator's  desire,  where  there  is  a 
foreign  will,  and  will  appoint  under  the  ancillary  letters  the  person  desig- 
nated by  the  testator.  But,  failing  such  designation,  which  is  exceptional, 
it  is  the  intent  and  spirit  of  our  statute  that  the  foreign  representative  or 
representatives,  or  his  or  their  duly  designated  attorney  in  fact,  shall  re- 
ceive the  ancillary  letters,  Estate  of  Wise,  2  Civ.  Proc.  Rep.  230,  n.,  where 
due  and  timely  application  is  made  by  them.  See  Matter  of  Hanover,  3 
Redf.  91,  96. 

It  must  be  kept  in  mind,  however,  that  if  the  petitioner  is  one  designated 
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the  Surrogate  has  discretion  to  pass  upon  his  "fitness"  and  "competency" 
which  he  will  do  by  applying  the  usual  rules  in  such  regard  having  in  mind 
the  peculiar  and  limited  task  to  be  committed  to  him. 

But  it  is  manifest  that  if  no  foreign  letters  have  yet  been  issued,  and 
there  is  no  person  entitled  to  the  property  of  the  decedent,  or  no  attorney 
in  fact  duly  authorized  by  such  person  entitled,  then  the  application  for 
administration  in  this  State  for  ancillary  letters  must  be  on  behalf  of  the 
person  who  would  be  entitled  to  letters  under  our  statute  in  a  case  of 
domestic  administration.  Estate  of  Wise,  2  Civ.  Proc.  Rep.  230,  n.;  Estate 
of  Williams,  5  Dem.  292.  This  apphes  equally  to  ancillary  letters  testa- 
mentary, ancillary  letters  of  administration  c.  t.  a.,  or  ancillary  letters  of 
administration.  Id.  In  the  McShane  Case,  supra.  Fowler,  Surr.,  con- 
struing c  above,  held  that  the  administrator  c.  t.  a.  in  Massachusetts  of 
the  executrix  and  sole  legatee  of  the  original  testator,  whose  will  was  proved 
in  Ireland  where  he  resided,  was  not  a  person  entitled  to  possess  the  original 
testator's  property,  even  though  his  immediate  decedent  was  interested 
therein;  -  He  therefore  denied  to  the  administrator  c.  t.  a.  of  the  Massachu- 
setts legatee  of  the  Irish  testator  ancillary  letters  on  the  Irishman's  estate 
here. 

§  540.  Relation  of  ancillary  administrator  to  administrator  in  chief. — 
The  act  further  emphasizes  the  subordinate  character  of  an  ancillary  ad- 
ministrator and  is  as  follows: 

§  2634.  Persons  acting  under  ancillary  letters  must  transmit  assets. 
The  person  to  whom  ancillary  letters  are  issued,  as  prescribed  in  this  article, 
must,  unless  otherwise  directed  in  the  decree  awarding  the  letters;  or  in  a  decree 
made  upon  an  accounting;  or  ty  an  order  of  the  surrogate,  made  during  the  ad- 
ministration of  the  estate;  or  by  the  judgment  or  order  of  a  court  of  record,  in  an 
action  to  which  that  person  is  a  party;  transmit  the  money  and  other  personal 
property  of  the  decedent,  received  by  him  after  the  letters  are  issued,  or  then 
in  his  hands  in  another  capacity,  to  the  state,  territory,  or  country,  where  the  prin- 
cipal letters  were  granted,  to  be  disposed  of  pursuant  to  the  laws  thereof.  Former 
;  §  2700,  Code  Civ.  Proc.  See  also  §  2734  as  to  credit  upon  accounting  for  payments 
made  under  prior  decrees. 

By  §  2635  t^ie  Surrogate  is  given  power,  however,  to  limit  the  ancillary 
adnainistration  in  this  regard.    The  sections  must  be  discussed  together. 

§  2636.     Id.,  when  they  may  he  directed  to  pay,  etc.,  without  transmission. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has  jurisdiction  of  an 
action  to  procure  an  accounting,  or  a  judgment  construing  the  will,  may,  in  a 
proper  case,  by  its  judgment  or  decree,  direct  a  person,  to  whom  ancillary  let- 
ters are  issued  as  prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  received  by  him  under  the  ancillary  letters,  and  with  which  he  is 
chargeable  upon  his  accounting,  the  debts  of  the  decedent,  due  to  creditors  residing 
viithin  the  state;  or,  if  the  amount  of  all  the  decedent's  debts,  here  and  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property  applicable  thereto, 
to  pay  such  a  sum  to  each  Creditor,  residing  within  the  state,  as  equals  that  cred- 
itor's share  of  all  the  distributable  assets,  or  to  distribute  the  same  among  the 
legatees  or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires.  Former 
§  2701,  Code  Civ.  Proc. 

The  General  Term  of  the  First  Department  in  discussing  these  sections 
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(Smith  V.  Second  National  Bank,  70  Hun,  357,  359,  Van  Brunt,  P.  J.), 
observes: 

"  It  appears,  therefore,  by  (former)  §  2700  that  there  is  only  one  duty 
which  an  ancillary  administrator  is  to  perform,  viz.,  that  he  must,  unless 
otherwise  directed,  in  the  manner  provided  for  in  the  section,  transmit  the 
money  and  other  personal  property  of  the  decedent  received  by  him  after 
the  letters  are  issued,  if  then  in  his  hands  in  another  capacity,  to  the  State, 
territory  or  country  where  the  principal  letters  were  granted,  to  be  dis- 
posed of  according  to  the  laws  thereof.  This  is  his  first  and  primary  duty, 
and  the  provision  is  mandatory.  He  mii^t  transmit  the  same  unless  other- 
wise directed  in  decree  awarding  the  letters,  or  in  a  decree  made  upon  an 
accounting,  or  by  an  order  of  the  Surrogate  made  during  the  administra- 
tion of  the  estate,  or  by  the  judgment  or  order  of  a  court  of  record  in  an 
action  in  which  the  ancillary  administrator  is  a  party. 

"  Then  by  (former)  §  2701  power  is  given  to  the  Surrogate's  Court,  or 
any  court  of  the  State  which  has  jurisdiction  of  an  action  to  procure  an 
accounting,  or  a  judgment  construing  a  will,  by  its  judgment  or  decree,  to 
direct  the  person  to  whom  the  ancillary  letters  are  issued  to  pay  out  of  the 
money  or  avails  of  the  property  received  by  him  under  the  ancillary  letters, 
and  with  which  he  is  chargeable  upon  his  accoimting,  the  debts  of  the  de- 
cedent due  to  creditors  residing  within  this  State.  And  that  is  all.  Having 
done  that,  §  2700  becomes  operative  again,  and  he  is  bound  to  transmit 
the  balance,  if  any,  to  the  State,  territory  or  country  where  the  principal 
letters  were  granted,  to  be  disposed  of  pursuant  to  the  laws  thereof." 
The  duty  to  transmit  arises  only  after  the  preliminary  work  of  Ipcal  ad- 
ministration is  performed.  Smith  v.  Second  Nat.  Bank,  169  N.  Y.  467,  471. 
Hence,  §  2701  ampUfies  and  does  not  limit  the  ordinary  powers  of  the  Sur- 
rogate's Court  in  this  connection.    Ibid.. 

§  541.  Same  subject. — The  provisions  of  §  2636  already  quoted  do  not 
affect  the  two  prior  sections.  It  is  perfectly  manifest  that  it  was  not  its 
intention  to  repeal  any  of  the  restrictions  or  requirements  contained  in 
former  §§  2700  and  2701,  and  reading  these  sections  together  it  seems  to 
be  apparent  that  the  only  duty  of  the  ancillary  admitaistrator  iS  to  transiiiit 
the  assets,  unless  he  is  directed  by  express  decree  to  retain  some  portion  of 
the  same  for  the  payment  of  debts  due  to  resident  creditors.  Smith  v. 
Second  National  Bank,  70  Hun,  357,  360. 

It  is  clear  from  the  adjudicated  cases  that  the  Surrogate  has  discretion 
whether  or  not  to  make  the  direction  referred  to.  See  Parsons  v.  Lyman, 
20  N.  Y.  103  (repeatedly  cited) ;  Matter  of  Hughes,  95  N.  Y.  55;  Matter  of 
Fitch,  160  N.  Y.  87,  96.  On  the  one  hand  there  is  the  willingness  of  our 
courts  that  the  foreign  jurisdiction  of  origins;!  administration  should  direct 
distribution  even  though  the  poUcy  of  the  foreign  State  or  country  may 
permit  bequests  invalid  under  our  laws.  Despard  v.  Churchill,  53  N.  Y.  192. 
On  the  other  hand,  there  is  the  intent  of  the  statute  and  the  power  vested 
in  the  Surrogate  to  retain  local  assets  to  pay  local  debts.  Matter  of  Hughes, 
95  N.  Y.  55. 
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And  the  controlling  rule  is  to  work  equality.  So  that  a  bankrupt  estate, 
say  in  Montana,  with  its  chief  assets  here,  but  with  creditors  in  both 
States-,  can  have  its  assets  and  debts  marshalled,  here,  as  well  as  there, 
and  pro  rata  payments  of  the  debts  made  here,  and  no  more. 

The  ancillary  administrator  does  not  by  reason  of  the  fact  that  his  ad- 
ministration is  based  upon  a  foreign  probate  or  administration  acquire 
any  immunity  from  the  control  which  the  Surrogate  has  over  all  adminis- 
trators to  whom  he  has  issued  letters,  and  a  Surrogate  accordingly,  if 
limitations  upon  the  powers  of  the  ancillary  administrator  have  not  been 
incorporated  in  the  decree  granting  letters,  may  at  any  time  make  an  order 
with  respect  to  the  retention  within  the  State  of  the  assets  in  the  hands  of 
the  ancillary  administrator.  So  the  Surrogate  has  power  at  any  time  to 
compel  an  accounting  by  an  ancillary  administrator.  Duffy  v.  Smith,  1. 
Dem.  202.  But  it  follows  from  the  nature  of  his  administration  that  he 
is  only  liable  to  account  for  assets  in  this  State,  that  is,  for  the  property, 
he  holds  as  ancillary  administrator.  See  Lynes  v.  Coley,  1  Redf.  405, 
Charles  P.  Daly,  Acting  Surrogate.  •  The  accounting  of  the  executor  here 
is  to  be  carried  no  further  than  may  be  necessary  to  enable  our  own  citizens 
to  secure  their  claims  out  of  assets  situated  within  our  own  jurisdiction. 
Id.,  page  407.  Nor  can  an  ancillary  administrator  be  compelled  to  account 
for  property  transmitted  by  him  to  the  place  of  principal  administration 
prior  to  the  issuance  of  letters  to  himself.  Lynes  v.  Coley,  1  Redf.  409. 
If  after  the  issuance  of  letters  to  himself  he  shall  have  transmitted  money 
or  other  property  at  any  time  before  he  may  have  been  directed  by  the 
Surrogate  or  by  the  judgment  or  order  of  a  court  of  recotd  in  an  action  to 
which  he  was  a  party  to  retain  it,  he  must  be  credited  such  transmitted 
assets  upon  his  accounting.  Section  2734.  As  to  whether  the  courts  of 
this  State  will  proceed  further  than  to  direct  the  payment  of  debts,  or, 
acting  under  the  power  conferred  by  §  2635,  decree  distribution  among 
legatees  or  next  of  kin,  is  a  question  not  of  jurisdiction  but  of  judicial  dis- 
cretion depending  upon  the  circumstances  of  each  particular  case.  Des- 
pard  V.  Churchill,  53  N.  Y.  192,  200,  Folger,  J.  In  Lynes  v.  Coley,  supra, 
Charles  P.  Daly,  Acting  Surrogate,  held  that  if  creditors  were  not  likely 
to  be  prejudiced  he  would  decree  the  pajTnent  of  a  legacy  out  of  assets 
situated  within  the  jurisdiction  of  his  court  where  the  legatee  resided.  In 
the  case  of  Despardv.  Churchill,  supra,  the  Court  of  Appeals  held  (at  page 
200)  that  while  the  courts  of  this  State  would  not  directly  aid  in  carrying 
out  a  bequest  which  would  be  in  violation  of  our  statute  law  and  contrary 
to  a  policy  of  which  it  is  tenacious,  yet  they  could  not  hold  the  bequest 
void  when  it  was  valid  by  the  law  of  the  State  by  which  the  disposition  of 
the  property  is  to  be  governed.  In  the  case  of  Parsons  v.  Lyman,  20  N.  Y. 
103,  where  the  Court  of  Appeals  reversed  4  Bradf.  268,  the  court  held 
where  Connecticut  executors  applied  for  ancillary  letters  in  this  State, 
and  under  such  letters  took  into  their  possession  the  assets  of  the  estate, 
and  petitioned  the  Surrogate  for  a  settlement  of  their  account,  the  juris- 
diction of  the  New  York  Surrogate  was  limited  to  taking  the  account  of 
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the  ancillary  administrators  as  to  the  assets  collected  by  virtue  of  the  au- 
'thority  granted  by  him.    See  full  discussion  in  opinion  of  Denio,  J.,  pages 
112  to  122.    See  also  Hopper  v.  Hopper ,  125  N.  Y.  400,  405. 

§  542.  Ancillary  representative  has  no  trustee  powers.^ — ^It  may  be 
stated  as  a  general  rule  that  an  ancillary  administrator  has  no  power  ex 
virtvte  officii  to  perform  any  trust  under  the  decedent's  will.  Bonilla  v. 
Mestre,  34  Hun,  551.  So  where  a  testator,  a  resident  of  Cuba,  left  a  last 
will  and  testament  creating  certain  trusts,  under  which  letters  testamentary 
were  issued  to  the  executors  in  Cuba,  and  they,  by  a  proper  power  of 
attorney,  designated  one  to  apply  to  the  Surrogate  in  New  York  County 
for  letters  of  administration  ancillary  with  the  will  annexed  to  administer 
the  goods,  chattels  and  credits  of  the  testator  in  said  city,  which  letters 
were  granted,  the  General  Term  of  the  First  Department,  Davis,  P.  J., 
held  that  the  claim  of  such  ancillary  administrator  that  he  had  a  right  to 
retain  certain  securities,  reduced  to  possession  by  hitn  as  ancillary  admin- 
istrator, on  the  ground  that  the  trust  created  by  the  will  of  the  testator  in 
respect  of  them  had  devolved  upon  him  and  must  be  executed  by  him  as 
trustee  was  wholly  without  foundation.  Ibid.,  at  page  554.  The  court 
held  that  the  question  did  not  appear  to  have  been  previously  raised,  but 
observed,  "We  apprehend  courts  will  hesitate  to  construe  the  statutes  in 
such  a  manner  that  the  ancillary  administrator  with  the  will  annexed  can 
capture  for  himself  any  distinct  trust  created  by  a  will  which  the  nominated 
and  duly  qualified  executors  are  still  engaged  in  executing."  The  learned 
court  might  well  have  baSed  its  decision,  the  correctness  of  which  cannot 
be  doubted,  in  that  particular  case,  upon  the  ground' that  the  ancillary 
administrator  being  appointed  under  a  power  of  attorney,  could  not  by 
any  stretch  of  legal  imagination  be  deemed,  by  virtue  thereof,  to  be  vested 
with  any  delegated  right  to  administer  a  trust  personally  reposed  by  the 
testator  in  the  persons  by  whom  the  specific  power  to  ask  for  ancillary  let- 
ters was  given  him. 

§  543.  Surrogate's  duty  to  transmit. — If  there  are  no  creditors  to  pay, 
or  if  all  have  been  paid  aiid  if  no  legatee  or  next  of  kin  appears  and  applies 
for  the  retention  of  the  funds  in  this' State,  it  would  seem  that  the  Surrogate 
would  not  be  justified  in  making  any  other  order  than  to  transmit  to  the 
place  of  principal  distribution.  For  example,  he  would  not  be  justified  in 
refusing  to  direct  such  transmission  on  the  ground  that  the  principal  ad- 
ministrator or  executor  was  incompetent  or  inexperienced ;  that  is  a  matter 
for  the  court  of  original  administration  alone  to  pass  upon.  See  Matter  of 
Cockling,  15  St.  Rep.  748. 

§  544.  When  ancillary  letters  determine. — The  ancillary  letters  de- 
pehd  for  their  continued  validity  upon  the  life  of  the  original  letters.  It 
has  even  been  held  by  the  General  Term  of  the  Second  Department  {Mat- 
ter of  Giller  an,  50  Hun,  399)  that  where  the  original  letters  testamentary 
upon  which  ancillary  letters  in  this  State  were  based  were  revoked  in  the 
State  of  California,  that  the  ancillary  letters,  deprived  of  the  support  of 
the  ttriginal  letters,  fell  without  an  order  for  their  annihilation,  and  that 
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the  only  effect  of  an  order  by  the  Richmond  County  Surrogate  to  revoke 
the  ancillary  letters  would  be  to  disencumber  the  records  of  his  office.  The 
court  held  that  when  the  letters  testamei^tary  were  called  back  by  the 
California  court,  the  ancillary  letters  were  thereby  canceled  and  destroyed 
by  operation  of  law. 

§  545.  How  far  ancillary  administrator  bound  by  judgment  of  domi- 
ciliary courts. — In  all  cases  of  ancillary  administration  the  court  in  this 
State  will  endeavor  so  far  as  is  possible,  after  protecting  local  creditors, 
to  cooperate  with  the  foreign  court  having  jurisdiction  over  the  original 
administration  so  as  to  produce,  by  a  proper  marshalling  of  the  assets, 
equality  among  all  creditors  of  the  estate.  Lawrence  v.  Elmendqrf,  5  Barb. 
73;  Accounting  of  Hughes,  95  N.  Y.  55.  This  is  not  a  jurisdictional  ques- 
tion, but  one  of  judicial  discretion.  U.  S.  Trust  Co.  v.  Wood,  146  App. 
Div.  751.  Section  2635,  by  the  general  words  giving  the  Surrogate's  Court 
power  to  direct  the  ancillary  administrator  to  pay,  debts  in  whole  or  ratably 
or  to  distribute  among  legatees  or  next  of  kin  "or  otherwise  dispose  of  the 
assets  as  justice  requires"  gives  the  Surrogate  the  broadest  discretion  in 
following  the  rules  which  not  only  equity  but  comity  recognize  and  require. 
And  so  the  statute  is  not  mandatory  but  leaves  the  question  of  distribution 
and  transmission  to  the  judicial  discretion  of  the  Surrogate  or  court  having 
jurisdiction.  This  is  the  rule  declared  by  Story,  J.,  in  the  leading  case  of 
Harvey  v.  Richards,  1  Mason,  380,  the  doctrine  of  which  has  been  expressly 
affirmed  by  our  Court  of  Appeals  in  Parsons  v.  Lyman,  20  N.  Y.  103,  and 
Despard  v.  Churchill,  53  N.  Y.  192.  This  doctrine  does  not  interfere  with 
the  general  principle  of  law  that  personal  property  is  distributable  and 
that  succession  thereto  is  regulated  by  the  law  of  the  decedent's  domicile. 
The  courts  of  this  State,  when  ancillary  administration  is  granted  will  when 
decreeing  distribution,  apply  the  law  of  the  domicile  unless  such  applica- 
tion will  interfere  with  the  rights  of  domestic  creditors,  or  unless  there 
is  special  provision  otherwise  made  by  law  as  specified  in  §  47,  Dec.  Est. 
Law.  See  Matter  of  Accounting  of  Hughes,  95  N.  Y.  55,  at  p.  60.  In  the 
Hughes  case  the  deicedent  was  a  resident  of  Pennsylvania  where  he  died 
intestate.  Soon  after  his  death  his  brother  was  appointed  administrator 
of  his  estate,  in  this  State,  by  the  Surrogate  of  Kings  County.  A  week 
later  an  administrator  of  the  property  of  the  deceased  was  appointed  in 
Pittsburg,  Pa.  There  were  no  creditors  in  this  State,  but  all  the  next  of 
kin  of  the  intestate,  five  brothers  and  sisters  all  resided  in  this  State.  On 
the  application  of  the  Kings  County  administrator  for  a  final  accounting, 
thejoreign  administrator  presented  a  petition  claiming  the  right  to  inter- 
vene as  principal  administrator  and  asking  for  the  transmission,  of  the 
property  to  him  for  distribution  under  the  Pennsylvania  law.  The  Court 
of  Appeals  in  reversing  the  decree  of  the  Surrogate  which  granted  his  ap- 
pUcation,  held  that  "as  it  did  not  sufficiently  appear  that  there  were  cred- 
itors to  'be  paid  in  Pennsylvania,  and  as  the  next  of  kin  were  all  residents 
of  the  State  presumably  consenting  to  distribution  here,  and  as  the 
transmission  of  the  funds  under  such  circumstances  to  the  Pennsylvania 
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administrator  would  merely  subject  the  assets  to  double  commissions,  it 
would  be  an  idle  show  of  courtesy  to  remit  the  funds  to  a  foreign  jurisdic- 
tion. ...  When  the  only  effect  would  be  to  deplete  it  by  unnecessary 
charges  and  expenses  to  the  prejudice  of  all  the  parties  interested." 
Opinion  of  Andrews,  J.,  at  page  63. 

§  546.  Effect  of  §  2636. — This  section  must  not  be  deemed  to  enlarge 
the  powers  of  an  ancillary  executor  or  administrator  with  regard  to  his 
dealing  with  the  funds  in  his  hands  beyond  the  plain  intent  of  §§  2634  and 
2635.  Thus,  where  an  ancillary  administrator  applied  to  a  bank  for  a  loan 
of  $600,  stating  that  he  desired  the  loan  for  the  purposes  of  the  estate  in 
anticipation  of  income  and  gave  as  collateral  for  the  loan  a  $5,000  7%  ac- 
cumulated debt  bond  of  the  city  of  New  York,  with  his  promissory  note 
for  the  amount  of  the  loan,  and  the  bank  upon  the  nonpayment  of  the 
note  attempted  to  collect  the  bond  in  order  to  satisfy  the  debt  and  to  sell 
the  bond  at  public  auction,t— one  who  had  been  appointed  ancillary  ad- 
ministrator in  the  place  and  stead  of  the  one  who  negotiated  the  loan 
stopped  the  transfer  of  the  bond  and  enjoined  the  sale  by  temporary  in- 
junction. In  an  action  brought  by  the  ancillary  administrator  to  compel 
the  delivery  of  the  bond  to  him,  the  General  Term  of  the  First  Depart- 
ment, in  reversing  the  action  of  the  trial  court  in  dismissing  the  complaint, 
declared  that  the  sole  question  involved  in  the  appeal  was  as  to  the  right 
of  an  ancillary  administrator  to  pledge  any  portion  of  the  assets  which 
might  come  into  his  hands;  and  in  holding  that  he  could  not,  the  court  ob- 
served, by  Van  Brunt,  P.  J.,  "It  is  difficult  to  see  how,  either  for  the  pur- 
pose of  transmission  or  even  for  the  payment  of  debts,  the  administrator 
could  possibly  have  any  occasion  to  anticipate  income.  The  only  duty  of 
the  ancillary  administrator  is  to  transmit  the  estate,  unless  he  is  directed 
by  express  decree  to  retain  some  portion  of  the  same  for  some  purpose  per- 
mitted under-'Lthen]  §  2701."  Smith  v.  Second  National  Bank,  70  Hun, 
357. 

§  547.  Foreign  executors  and  administrators. — It  has  already  been 
stated  (see  §  529,  ante),  that  foreign  executors  or  administrators  have  no 
representative  status  in  our  courts,  except,  since  July  8,  1911,  in  the  cases 
covered  by  §  1836a.  Prior  to  that  statute  the  language  of  the  decisions 
had  been  uniform  (see  cases  there  cited),  in  effect,  though  variously  ex- 
pressed. It  had  been  held  that  an  administrator,  appointed  in  one  State 
has  no  authority  as  such  beyond  that  State.  Ulster  County  Savings  Inst.  v. 
Fourth  National  Bank,  8  N.  Y.  Supp.  162.  And  again  that  the  remedy 
against  a  foreign  administrator,  in  his  representative  character,  to  charge 
the  assets  of  his  intestate  for  a  debt  or  liability  of  the  decedent,  was  to  be 
governed  by  the  law  of  the  jurisdiction  where  he  was  appointed,  and  must 
be  pursued  in  the  legal  tribunal,  in  the  State  or  country  where  the  de- 
cedent resided  at  the  time  of  his  death,  and  where  admihistration  was 
granted.  Lyon  v.  Park,  HI  N.  Y.  350,  355,  citing  Story's  Conf.  of  Laws, 
§  513;  Schouler  on  Executors,  §  173;  Petersen  v.  Chemical  Bank,  32  N:  Y. 
21;  Hadenherg  v.  Hadenberg,  46  Conn.  30.    See  Ferguson  v.  Harrison,  27 
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Misc.  380,  holding  that  the  rule  that  a  foreign  executor  cannot  be  sued 
here  is  not  altered  by  the  fact  that  there  are  assets  of  the  decedent  in  hi.s 
possession  here.  So,  the  foreign  executor  cannot  be  made  to  account  here. 
Matter  of  McCauley,  49  Misc.  209.  In  this  case  the  foreign  testator  was 
administrator  here  of  his  brother's  estate.  The  foreign  executor  refused 
either  to  apply  here  for  ancillary  letters  or  to  designate  anyone  so  to  apply. 
It  was  held  the  Surrogate's  Court  was  powerless  to  appoint  a  representative 
of  the  said  brother's  estate  or  call  the  recalcitrant  foreign  representative  to 
account.  But  this  general  rule  that  foreign  representatives  cannot  sue  or 
be  sued  in  this  State  and  acquire  all  their  rights  from,  and  owe  their  re- 
sponsibilities to,  another  jurisdiction  is  not  without  its  limitations.  The 
Court  of  Appeals  has  distinctly  confined  it  to  claims  and  liabilities  resting 
wholly  upon  the  representative  character.  Johnson  v.  Wallis,  112  N.  Y. 
230,  232.  In  Lawrence  v.  Lawrence,  3  Barb.  Ch.  74,  the  rule  was  declared 
to  be  applicable  only  to  suits  brought  upon  debts  due  to  the  testator  in 
his  lifetime  or  based  upon  some  transaction  with  him,  and  not  to  operate 
so  as  to  prevent  a  foreign  executor  from  suing  in  our  courts  upon  a  con- 
tract made  with  him  as  such  executor.  Consequently  if  he  can  sue  upon 
such  a  contract,  he  may  be  sued  upon  it.  So  in  one  of  the  cases  cited  above 
{Petersen  v.  Chemical  Bank),  a  foreign  executor  sold  an  obligation  of  the 
estate  and  his  assignee  sued  upon  it,  and  the  action  was  sustained  on  the 
ground  that  the  title  of  the  foreign  executor  was  good  and  he  could  trans- 
fer it,  and  while  he  could  not  have  sued  upon  it  his  assignee  was  not  pre- 
vented. So  if  foreign  executors  are  owners  ot  a  judgment  which  they  can 
sell  they  can  also  contract  for  its  skle;  if  they  do  so  contract  they  are  hable 
upon  such  contract  and  it  can  be  enforced  against  them  because  they  made 
it.  But  the  contract  does  not  derive  its  existence  from  any  act  or  deaUng 
of  the  testator.    See  Johnson  v.  Wallis,  supra. 

§  548.  Same. — In  view  of  the  general  application  of  the  rule  above 
stated  the  natural  expedient  has  been  resorted  to,  of  suing  the  foreign 
executor  in  this  State,  not  as  an  executor  but  individually.  Thus  in  Collins 
v.  Stewart,  2  App.  Div.  1st  Dept.  271,  an  action  was  brought  by  the  widow 
of  a  New  Jersey  decedent  testator  against  the  New  Jersey  executor  in  this 
State,  but  not  expressly  in  his  representative  capacity,  to  recover  certain 
securities  claimed  to  belong  to  the  plaintiff  individually  under  a  certain 
instrument  purporting  to  create  a  trust  in  her  favor  to  secure  her  against 
loss  by  reason  of  the  testator  having  pledged  certain  of  her  bonds  as  se- 
curity for  his  personal  note.  The  defendant  set  up  his  appointment  as 
executor  in  New  Jersey  and  claimed  his  right  to  recover  the  securities 
(which  had  been  brought  to  the  city  of  New  York  subsequent  to  the  de- 
cedent's death,  by  the  plaintiff's  legal  adviser)  and  remove  them  to  the 
State  of  New  Jersey  and  to  administer  them  in  the  regular  way  through 
the  Orphans'  Court  having  jurisdiction  over  him.  The  Appellate  Division, 
Judge  Barrett  writing  the  opinion,  reversed  the  judgment  entered  upon  a 
referee's  report  which  directed  the  defendant  individually  to  deliver  the 
securities  in  question  to  a  receiver.    The  court  observed,  first,  that  the  mere 
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fact  that  the  defendant  was  not  sued  in  his  representative  capacity  was 
not  conclusive,  the  rule  being  that  ;if  the  avernients  in  a  complaint  show 
that  the  cause  of  action  devolves  upon  or  exists  against  a  party  in  his 
representative  capacity  the  action  will .  have  a  representative  character 
despite  the  fact  that  the  party  sues  or  is  sued  individually,  citing  Beers  v. 
Shannon,  73  N.  Y.  292;  Patterson  v.  Copeland,  52  How.  Pr.  460.  Second, 
that  the  action  could  not  be  maintained  against  the  defendant  incUvidually, 
as  he  was  a  mere  depositary  of  the  securities  as  if  he  were  a  safe  deposit 
company.  In  such  a  capacity,  no  judgment  could  be  rendered  against  him 
except  to  deliver  the  property  to  whomever  was  legally  entitled  to  it,  and 
he  could  not  be  required  to  apply  it  equitably.  Third,  that  considering 
the  action  as  one  against  the  estate  the  New  York  court  was  without 
jurisdiction.  See  discussion  of  McNamara  v.  Dwyer,  7  Paige,  239;  Brown 
V.  Brown,  1  Barb.  Ch.  189,  and  opinion  of  Barrett,  J.,  at  pages  281  and, 
282.  Fourth,  that  the  limitation  on  this  rule  indicated  by  the  cases  dis- 
cussed, namely,  that  a  New  York  court  will  interfere  to  call  a  foreign  execu- 
tor to  account  only  to  prevent  a  failure  of  justice,  while  broad  enough  to 
cover  any  case  where  a  failure  of  justice  will  result  from  a  refusal  to  exercise 
jurisdiction,  nevertheless  "this  failure  of  justice  must  mean  failure  of  jus- 
tice of  the  appropriate  forum."  And  the  court  declares,  "It  is' the  latter 
principle  which  underlies  the  rule,  and  which  is  the  foundation  of  the 
jurisdiction  asserted  by  the  cases.  The  policy  of  the  law  is,  that  estates  of 
decedents  shall  be  settled  as  far  as  possible  in  one  forum,  not  in  a  number." 
It  is  only  where  facts  appear  showing  that  the  original  forum  will  be  un- 
able to  perform  the  duty  incumbent  upon  it,  that  the  courts  of  this  State 
will  intervene.  They  do  so  to  assist,  not  to  embarrass,  the  original  forum; 
and  facts  must  be  adduced  bringing  the  exception  into  play.  The  reason- 
ing of  Bostwick  V.  Carr,  165  App.  Div.  55,  refusing  an  attachment  against 
a  foreign  representative,  given  status  here  under  §  1836a,  is  in  line  with 
this  decision. 

§  549.  Same  subject— Assignees'  status. — The  intimation  in  the  opin- 
ion above  quoted,  that  the  assignees  of  a  foreign  executor  or  administrator 
could  sue  where  his  assignor  could  not,  states  a  well-settled  rule.  Foreign 
executors  and  administrators  may  assign  claims  in  their  own  jurisdictions 
tO; residents  in  this  State  qualified  to  sue.  Guy  v.  Craighead,  6  App.  Div. 
1st  Dept.  463,  citing  Petersen  v.  Chemical  Bank,  32  N.  Y.  21.  Even  guard- 
ians of  infants  may  do  the  same  if  their  assignment  is  sufficient  to  pass 
legal  title  at  the  place  where  it  was  made.  Similarly,  our  courts  will  recog- 
nize the  foreign  executor  as  the  personal  representative  of  a  decedent  mort- 
gagee and  will  sustain  a  satisfaction  pieqe  executed  by  him  in  that  capacity 
as  sufficient  to  discharge  from  the  record  a  mortgage  given  to  his  testator. 
The  facts  showing  a  probable  failure  of  justice  if  the  New  York  courts 
should  refuse  to  assume  jurisdiction  against  .a  foreign  executor  are  pretty 
clearly  defined  and  limited;  they  relate  chiefly  to  cases  where  the  foreign 
executor  is  shown  to  be  wrongfully  using  or  misapplying  the  estate  funds, 
or  to  have  wrongfully  removed  them  from  the  place  off  original  jurisdic- 
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tion,  or  to  have  himself  removed  therefrom;  or  where  the  foreign  represen- 
tative is  shown  to  have  squandered  the  estate  in  a  foreign  jurisdiction  and 
the  local  creditors  might  be  without  remedy  or  without  adequate  remedy 
in  case  he  was  allowed  to  remove  assets  in  this  State  to  the  place  of  original 
jurisdiction.  See  cases  above  cited.  A  failure  of  justice  may  result  from 
misconduct  on  the  part  of  the  representative  other  than  misappropriation 
of  assets;  notably  from  a  wrongful  refusal  to  submit  himself  to  the  juris- 
diction of  the  courts  of  the  State  which  granted  him  letters.  Collins  v. 
Stewart,  supra,  at  page  283.  So  Chancellor  Walworth  {Brown  v.  Brown, 
1  Barb.  Ch.  189)  while  deciding  that  a  suitor  was  not  necessarily  under 
all-  circumstances  confined  to  the  original  forum,  held  that,  nevertheless, 
in  exceptional  cases,  the  applicant  for  relief  must  show  that,  by  some  act 
of  the  foreign  representatives  in  removing  their  persons  or  property  from 
that  jurisdiction,  any  remedy  which  he  might  undertake  to  pursue  there 
would  be  fruitless.  See  also  Bischoff  v.  Engel,  10  App.  Div.  240.  But  it 
is  manifest  that  suits  of  this  character  are  never  maintained  where  there 
are  no  assets  in  this  State,  and  suits  in  relation  to  assets  situated  in  a 
foreign  jurisdiction  must  be  against  the  administrator  there.  Holyoke 
V.  Unicm  Mutual  Life  Ins.  Co.,  84  N.  Y.  648;  Lyon  v.  Park,  111  N.  Y.  350. 
The  acts  of  a  foreign  representative,  however,  apart  from  his  status  as  a 
suitor,  may  be  perfectly  valid  if  done  within  his  representative  rights.  In 
addition  to  the  cases  above  referred  to  it  has  been  held,  that  a  foreign  ad- 
ministrator of  the  beneficiary  of  ajund  deposited  with  a  New  York  bank 
had  power  to  demand  payment  of  the  bank,  and  if  payment  were  made  his 
discharge  in  his  representative  capacity  would  be  effectual.  Schluter  v. 
Bowery  Savings  Bank,  117  N.  Y.  125,  129,  citing  Parsons  v.  Lyman,  20 
N.  Y.  103;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21;  In  the  Matter  of  the 
Estate  of  Butler,  38  N.  Y.  397;  Wilkins  v.  Ellett,  9  Wall.  740.  Similarly 
the  right  of  a  foreign  administrator  to  assign  a  mortgage  upon  property 
in  this  State  and  the  validity  of  such  assignment' has  been  upheld.  Smith 
v.  Tiffany,  16  Hun,  552.  This,  however,  has  been  held  to  be  limited  in 
case  there  is  a  domestic  administrator;  in  such  a  case  it  has  been  held  that 
the  foreign  administrator  cannot  discharge  a  mortgage  upon  a  nonresident's 
property  within  this  State  as  against  the  domestic  administrator.  Stone 
V.  Scripture,  4  Lansing,  186.  In  the  absence  of  New  York  creditors,  a 
foreign  representative  collecting  the  debts  due  to  his  decedent  in  the  State 
of  New  York  can  protect  those  who  pay  such  debts  to  him  by  his  receipt, 
for  it  is  the  duty  of  the  administrator  of  the  domicile  to  exercise  due  dili- 
gence to  recover  personal  property  when  beyond  the  jurisdiction  of  the 
State  and  collect  debts  owing  to  the  decedent  by  nonresidents;  and  for 
his  failure  in  this  regard,  hfe  may  be  charged  in  the  settlement  of  his  ac- 
counts. Maas  V.  German  Savings  Bunk,  73  App.  Div.  524,  528,  [aff'd  177 
N.  Y.  377],  citing  Parsons  v.  Lyman,  20  N.  Y.  103;  Schultz  v.  Pulver,  11 
Wend.  361;  Matter  of  Butler,  38  N.  Y.  397.  This  case  reversed  the  Ap- 
pellate Term  (38  Misc.  134),  which  held  the  savings  bank  liable  to  the 
New  York  administrator,  although  without  notice  of  his  appointment  the 
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bank  had  previously  paid  to  the  New  Jersey  administrator  the  balance 
due  his  intestate. 

The  court  below  had  held  that  if  New  York  letters  had  not  been  ac- 
tually issued  in  this  State  when  the  defendant  paid  over  the  deposit,  the 
defendant's  liabihty  would  have  been  discharged,  in  spite  of  the  fact  that 
a  foreign  representative  cannot  enforce  such  a  claim  in  this  State.  The 
Appellate  Division,  however,  held  that  as  the  foreign  administrator  had 
title  to  the  personal  property  of  the  intestate  wherever  situated,  the  suc- 
cession to  which  was  governed  by  the  law  of  domicile  (Matter  of  Provi,  128 
N.  Y.  70),  the  voluntary  payment  made  to  him,  within  or  without  the 
State  by  a  nonresident  debtor,  discharged  the  indebtedness. 

The  court  pointed  out  that  it  is  only  on  grounds  of  public  policy  and  to 
protect  home  creditors  that  a  foreign  administrator  or  executor  was  not 
permitted  to  maintain  an  action  to  recover  property  located  here  or  to 
enforce  the  payment  of  an  indebtedness  owing  to  the  intestate  by  a  resident 
of  our  State.  He  inay,  however,  assign  the  claim  and  his  assignee  may  re- 
cover the  property  or  collect  the  indebtedness  by  an  action  in  this  State. 
Maas  V.  German  Savings  Bank,  supra,  page  527,  citing  Toronto  General 
Trust  Co.  V.  C,  B.  &  Q.  R.  R.  Co.,' 123  N.  Y.  37,  47;  Petersen  v.  Chemical 
Bank,  29  How.  Pr.  240,  32  N.  Y.  21;  Middlebrook  v.  Merchants'  Bank, 
3  Keyes,  135;  McNulta  v.  Huntington,  62  App.  Div.  257,  258.  See  also 
Mabon  v.  Ongley  Elec.  Co.,  156  N.  Y.  196,  201. 

In  affirming  the  Maas  Case,  177  N.  Y.  377,  the  Court  of  Appeals  lays 
stress  upon  the  duty  of  the  ancillary  administrator  to  act  with  reasonable 
dispatch;  and  also  held  that  the  mere  record  of  his  appointment  in  the 
court  here  was  not  constructive  notice  to  the  bank  of  his  rights. 

In  Taylor  v.  Syme,  162  N.  Y.  513,  518,  it  is  said  that  where  there  are  no 
local  creditors  the  rule  forbidding  the  foreign  executor  or  administrator 
to  sue  in  this  State  has  little  force,  but  nevertheless  still  obtains.  But, 
obviously,  the  enactment  of  §  1836a  meets  this  case.  In  the  Maas  case  the 
court  distinguished  the  case  of  Stone  v.  Scripture,  supra,  on  the  ground 
that  in  that  case  it  was  manifest  that  the  parties  were  aware  of  the  ap- 
pointment of  the  domestic  administrator;  and  where  there  is  a  local  ad- 
ministrator and  a  foreign  administrator  both  claiming  the  right  to  collect 
a  debt  owing  to  the  decedent  by  a  debtor  residing  here,  the  debt  must  be 
paid  to  the  domestic  and  not  to  the  foreign  administrator.  Lawrence  v. 
Townsend,  88  N.  Y.  24.  But  if  without  knowledge  of  the  appointment 
of  a  domestic  administrator  or  of  facts  and  circumstances  which  would 
lead  a  prudent  man  to  inquire  whether  one  had  been  appointed,  the  local 
debtor  pays  the  foreign  domiciliary  administrator  who  is  vested  with  the 
title,  the  debt  is  discharged.  Much  more  is  this  true  if  he  has  complied 
with  §  1836a  and  brought  suit  and  recovered  judgment  in  satisfaction  of 
which  the  payment  is  made. 

It  seems  hardly  necessary  to  repeat  that  a  nonresident  who  has  been  ap- 
pointed executor  or  administrator  of  an  estate  in  this  State  is  not  a  foreign 
executor  within  the  meaning  of  the  law.    His  nonresidence  will  not  affect 
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his  accountability  to  the  Surrogate  who  appointed  him.  His  application 
for  letters  by  which  he  assumes  to  administer  an  estate  subjects  him  to 
the  jurisdiction  and  direction  of  the  court.  Surrogate  Calvin  extended 
this  rule  so  as  to  hold  that  personal  service  of  a  citation  without  the  limits 
of  this  State  upon  a  nonresident  executor  holding  letters  from  this  court 
was  valid.    Stevens  v.  Stevens,  3  Redf.  507. 

§  550.  The  ancillary  administration  and  the  transfer  tax. — By  §  228 
of  the  Tax  Law,  chap.  908,  Laws  1896,  it  is  provided  that  "every  petition 
for  ancillary  letters  testamentary  or  ancillary  letters  of  administration 
made  in  pursuance  of  the  provisions  of  article  7,  title  3,  chapter  18,  Code  of 
Civil  Procedure,  shall- set  forth  the  name  of  the  county  treasurer  or  comp- 
troller, as  a  person  to  be  cited  as  therein  prescribed;  and  a  true  and  correct 
statement  of  all  the  decedent's  property  in  this  State  and  the  value  thereof; 
upon  the  presentation  thereof  the  Surrogate  shall  issue  a  citation  directed 
to  such  county  treasurer  or  comptroller;  and  upon  the  return  of  the  citation 
the  Surrogate  shall  determine  the  amount  of  the  tax  which  may  be  or  be- 
come due  under  the  provisions  of  this  article;  and  his  decree  awarding  the 
letters  may  contain  any  provision  for  the  payment  of  such  tax  or  giving 
of  security  therefor  which  might  be  made  by  the  Surrogate  if  the  county 
treasurer  or  comptroller  were  a  creditor  of  the  decedent." 

§  551.  Letters  on  estates  of  American  citizens  djring  in  foreign  coun- 
tries.— The  provisions  of  §§  23-25,  Dec.  Est.  Law,  formerly  §  2611  of 
the  Code,  have  already  been  discussed  as  to  wills  executed  as  prescribed 
by  the  laws  of  the  State,  or  wills  of  personal  property  executed  without  the 
State  and  within  the  United  States,  the  Dominion  of  Canada,  the  King- 
dom of  Great  Britain  and  Ireland  as  prescribed  by  the  laws  of  the  State 
or  country  where  the  wills  were  executed.  There  is  another  class  of  cases, 
namely  this,  of  American  citizens  residing  in  foreign  countries  within  the 
territorial  jurisdiction  of  a  United  States  consulate.  We  find  the  follow- 
ing provisions  in  the  United  States  Revised  Statutes,  §  1709 : 

"Section  1709.  It  shall  be  the  duty  of  consuls  and  vice-consuls,  where 
the  law  of  the  country  permits: 

"First,  To  take  possession  of  the  personal  estate  left  by  any  citizen  of 
the  United  States,  other  than  seamen  belonging  to  any  vessel,  who  shall 
die  within  their  consulate,  leaving  there  no  legal  representatives,  partner 
in  trade,  or  trustee  by  him  appointed  to  take  care  of  his  effects. 

"Second.  To  inventory  the  same  with  the  assistance  of  two'merchants 
of  the  United  States,  or,  for  want  of  them,  of  any  others  at  their  choice. 

"  Third.  To  collect  the  debts  due  the  deceased  in  the  country  where  he 
died,  and  pay  the  debts  due  from  his  estate  which  he  shall  have  there  con- 
tracted. 

"Fourth.  To  sell  at  auction,  after  reasonable  public  notice,  such  part  of 
the  estate  as  shall  be  of  a  perishable  nature,  and  such  further  part,  if  any, 
as  shall  be  necessary  for  the  payment  of  his  debts,  and,  at  the  expiration 
of  one  year  from  his  decease,  the  residue. 

"Fifth.  To  transmit  the  balance  of  the  estate  to  the  treasury  of  the 


612  surrogates'  courts  §  551 

United  States,  to  be  holden  in  trust  for  the  legal  claimant;  except  that  if  at 
any  time  before  such  transmission  the  legal  representative  of  the  deceased 
shall  appear  and  demand  his  effects  in  their  hands  they  shall  deliver  them 
upon  being  paid  their  fees,  and  shall  cease  -their  proceedings." 

The  consular  regulations  of  the  United  States  tersely  express  the  duty 
of  a  consul  as  to  the  conservation  of  the  property  of  deceased  countrymen, 
and  declare  that  he  has  no  right,  as  consular  officer,  apart  from  the  provi- 
sions of  treaty,  local  law  or  usage,  to  administer  the  estate,  or,  in  that 
character  to  aid  any  other  person  to  so  administer  without  judicial  authori- 
zation.   Section  409  of  the  Consular  Regulations  is  as  follows : 

"A  consular  officer  is  by  the  law  of  nations  and  by  statute  the  provi- 
sional conservator  of  the  property  within  his  district  belonging  to  his  coun- 
trymen deceased  therein.  He  has  no  right  as  a  consular  officer,  apart 
from  the  provisions  of  treaty,  local  law,  or  usage,  to  administer  on  the 
estate,  or  in  that  character  to  aid  any  other  person  in  so  administering  it 
without  judicial  authorization.  His  duties  are  restricted  to  guarding  and 
collecting  effects,  and  to  transmitting  them  to  the  United  States,  or  to  aid 
others  in  so  guarding,  collecting  and  transmitting  them,  to  be  disposed  of 
pursuant  to  the  law  of  the  decedent's  State.  7  Op.  Att.  Gen.  274.  It  is, 
however,  generally  conceded  that  a  consular  officer  may  intervene,  by  way 
of  observing  the  proceedings,  and  that  he  may  be  present  on  the  making 
of  the  inventory." 

In  Moore's  International  Law  Digest,  volume  5,  page  123,  a  letter  of 
Mr.  Hay,  Secretary  of  State,  under  date  of  February  3,  1900,  is  quoted  to 
the  effect  that  the  right  of  a  United  States  consular  officer  to  intervene 
by  way  of  observing  proceedings  in  relation  to  the  prop^erty  of  deceased 
Americans  leaving  no  representatives  in  foreign  countries,  is  not  under- 
stood to  involve  any  interference  with  the  functions  of  a  public  adminis- 
trator. 

But  the  United  States  has  entered  into  treaties  with  most  of  the  civilized 
powers,  covering  the  rights  of  United  States  citizens  dying  in  these  various 
lands,  and  reference  must  be  had  to  the  terms  of  such  treaties  in  determin- 
ing whether  under  the  Decedent  Estate  Law  the  will,  if  any  be  left,  is 
executed  according  to  the  laws  of  the  country  in  which  the  testator  dies  a 
resident.  For,  under  the  terms  of  most  of  such  treaties,  the  consul  is  given 
the  right  to  issue  letters  testamentary  Or  of  administration  on  the  estates 
of  United  States  citizens. 

In  some  of  these  countries  the  United  States  Consulate  sits  and  acts  as 
a  Consular  Court  using  a  seal,  and  its  acts  of  probate  or  of  granting  letters 
have  in  the  States  of  this  country  the  validity  of  the  acts  of  a  Federal 
court  and  should  be  recognized  as  such. 

For  example,  the  United  States  Court  for  China,  created  by  the  act  of 
June  30,  1906,  was  given  the  jurisdiction  "now  exercised  by  the  United 
States  consuls  "  with  certain  exceptions.  In  a  learned  opinion,  in  the  Matter 
of  Roberts,  at  the  term  held  at  Shanghai,  in  May,  1907,  of  which  copies 
can  be  had  of  the  Department  of  State,  the  court  defined  this  j,urisdiction 
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in  the  niatter  of  the  probate  of  wills  and  the  administration  of  the  estates 
of  Americans  decedent  in  China.  The  discussion  of  the  law  as  included  in 
the  "common  law"  repays  perusal,  and  the  determination  is  that  the 
consular  courts  possessed  this  jurisdiction  prior  to  the  creation  of  the  new 
tribunal. 

The  point  here  is  whether  our  Surrogates  should  give  full  faith  and 
credit  to  the  letters  of  such  courts. 

I  have  been  unable  to  find  any  case  fully  illustrating  this  situation,  but 
L  was  interested  in  a  case,  unreported,  in  Broome  County.  In  that  case 
the  decedent  was  an  American  missionary  living  in  Turkey,  but  died  leav- 
ing a  will  attested  by  but  one  witness,  such  witness  being  a  beneficiary 
thereunder,  and  being  named  the  executor  of  the  will.  This  designated 
executor  applied  to  the  consul  for  letters  under  the  provision  of  the  treaty 
with  Turkey,  and,  having  received  the  same,  reduced  the  estate  in  that 
country  to  possession,  and  upon  his  petition  in  Broome  County,  the  Sur- 
rogate there  held  that  it  appeared  from  the  United  States  statutes,  taken 
in  connection  with  the  treaty  with  Turkey,  that  the  United  States  Con- 
sular Court  had  jurisdiction.  The  adjudication  by  the  Consular  Court 
that  the  will  was  a  valid  disposition  of  personal  property  was  held  con- 
clusive upon  the  Surrogate,  disregarding  the  patent  defective  execution  of 
the  will.  He  further  held  that  the  jurisdiction  being  that  of  the  United 
States,  the  record  of  proceedings  of  the  Consular  Court,  duly  attested  by 
that  court  according  to  §  2704  of  the  Code,  now  §  45,  Dec.  Est.  Law,  and 
duly  certified  by  the  Secretary  of  State  of  the  United  States,  was  sufficient 
to  authorize  him  to  record  the  will  and  the  proceedings  had  in  the  Consular 
Court,  and  he  accordingly  issued  ancillary  letters  to  one  authorized  to 
apply  therefor  by  power  of  attorney  from  the  executor  named  in  the  al- 
leged will. 

There  was  no  contest  in  this  case  and  no  conflicting  rights  under  the 
will,  the  decedent  having  left  a  child  and  a  husband. 

The  practice  followed  appears  to  be  perfectly  regular  under  the 
Code  and  under  the  United  States  Revised  Statutes.  I  have  had  several 
similar  cases  with  similar  results,  although  unlitigated,  since  the  first 
edition  of  this  work,  and  see  no  reason  to  change  the  views  above  ex- 
pressed. 

But,  in  cases  affecting  substantial  property,  it  would  seem  preferable 
in  such  a  case  to  apply  here  for  independent  letters.  The  practice  is  grow- 
ing up,  among  American  citizens  residing  abroad,  of  executing  duplicate 
wills,  naming  local  executors,  in  each  jurisdiction,  and  thereupon  independ- 
ent letters' may  be  sued  out  here  and  abroad. 


§  552.  Public  administrators. — The  public  administrator  is  an  officer, 
formerly  existing  in  every  county,  for  the  purpose  (a);  of  administering 
the  estate  of  any  decedent  where  there  is  no  person  previously  entitled  and 
willing  to  administer  under  §  2588;  or  (b),  of  acting  as  conservator  of  the 
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estate  in  certain  cases,  while  the  court  is  ascertaining  to  whom  permanent 
administration  ought  to  be  confided. 

The  office  of  the  pubhc  administrator  was  created  for  the  purpose  of 
providing  a  pubhc  official  who  should  take  charge  of  the  estates  where 
there  was  no  next  of  kin  entitled  to  act,  on  the  theory  that  it  would  be 
better  for  such  estates  to  have  some  competent  public  official  act  in  pref- 
erence to  a  creditor  who  would  manifestly  be  interested  to  the  extent  of 
his  claim  only.  Matter  of  Hudson,  37  Misc.  539;  Matter  of  Goddard,  94 
N.  Y.  544.  Mr.  Redfield  (7th  ed.,  §374)  phrased  it  thus:  "The  object 
for  which  the  office  is  established  is  that  the  estates  of  decedents  shall  not 
be  wasted,  but  collected  and  preserved  for  those  entitled  thereto,  or  to 
remain  in  the  public  treasury  if  no  rightful  claimant  appears." 

In  the  counties  of  Bronx,  Erie,  Kings,  Richmond  and  New  York  the 
public  administrator  is  an  officer  appointed  under  that  name;  and  it  has 
been  held  in  the  city  of  New  York  that  the  public  administrator  is  a  city 
office!-  or  officer  of  the  corporation  and  that  the  city  or  corporation  is  an- 
swerable for  his  acts  or  omission  in  any  case  in  which  an  executor  would 
be  hable  {Glover  v.  New  York,  7  Hun,  232;  Matthews  v.  New  York,  1  Sandf. 
Ch.  132;  Nash  v.  New  York,  4  Sandf.  Ch.  1),  unless  of  course  the  acts  of 
the  public  administrator  are  individual  acts  out  of  the  line  of  his  duty. 
Lemie  v.  Russel,  42  N.  Y.  251. 

The  provisions  as  to  Erie  and  Kings  Counties  are,  respectively,  in 
§§  2594  and  2595  of  the  Code.  New  York  County  is  covered  by  chapter  230, 
Laws  1898;  and  Richmond  County  by  chap.  486,  Laws  1899,  as  amended 
by  chap. ,  412,  Laws  1910.  Bronx  County  is  covered  by  chap.  548,  §  3, 
of  Laws  1912  as  amended  by  chap.  825,  Laws  1913,  and  is  given  the  same 
powers  and  authority  as  are  enjoyed  by  the  New  York  County  officer,  as 
is  also  the  Pubhc  Administrator  of  Kings  County. 

Outside  of  these  counties  the  powers  and  duties  of  a  public  adminis- 
trator were,  prior  to  the  act  of  1914,  vested  by  law  in  the  county  treasurer 
of  the  respective  counties,  except  any  county  where  the  office  of  county 
treasurer  was  abohshed;  Laws,  1900,  chap.  501.  The  sections  of  the  Code 
empowering  the  county  treasurer  virtute  officii  to  act  as  public  adminis- 
trator were  §  2665  to  §  2668,  both  inclusive.  They  are  repealed  by  the 
act  of  1914.  We  insert  here  a  historical  r6sum6,  by  Mr.  Robert  Redfield, 
in  the  7th  ed.  of  his  father's  work  under  §  374: 

The  sixth  title  of  chapter  6  of  part  2  of  the  Revised  Statutes,  devoted  to  the 
subject  of  public  administrators,  was  repealed  by  L.  1893,  c.  686.  So  much  of  it 
as  related  to  the  public  administrator  in  the  city  of  New  York  had,  already  been 
superseded  by  the  Consolidation  Act  of  1882,  c.  410,  which  adopted,  without 
material  amendment,  the  first  article  of  title  6,  relating  to  that  officer.  In  1895 
(L.  1895,  c.  827)  the  office  was  made  independent  of  the  law  department  of  the 
city,  and  a  general  act  was  then  passed  (L.  1898,  c.  230)  regulating  his  powers  and 
duties.  The  second  article  of  the  sixth  title  of  the  Revised  Statutes  so  repealed, 
relating  to  public  administrators  in  the  several  counties  other  than  New  York 
county,  has  been  re-adopted  as  sections  2665,  2666,  2667,  and  2668  of  the  Code 
of  Civil  Procedure.    The  laws  creating  the  office  of  public  administrator  of  Kings 
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county  (L.  1871,  o.  335;  L.  1882,  c.  124)  were  likewise  repealed  by  L.  1893,  c.  686, 
and  their  provisions  substantially  re-adopted  as  section  2669  of  the  Code  of  Civil 
Procedure.  In  Richmond  county  the  office  of  pubhc  administrator  was  created 
in  1899  (L.  1899,  c.  486),  and  the  powers  of  a  county  treasurer,  when  acting  as 
public  administrator,  conferred  upon  him.  Provision  is  also  made  for  the  appoint- 
ment of  a  public  administrator  in  counties  where  the  office  of  county  treasurer  has 
been  abolished.    (L.  1900,  c.  501.) 

By  the  complete  change  wrought  by  the  act  of  1914,  the  County  Treas- 
urer is  no  longer  public  administrator  virtute  officii.  In  the  sections  of  the 
Code  authorizing  his  administration  he  is  named,  separate  and  distinct, 
from  the  public  administrator,  see  e.  g.,  §§  2588  and  2603,  and  it  is  addi- 
tionally, but  generally,  provided  in  a  separate  section,  as  follows: 

§  2693.     County  treasurer  appointed  administrator  to  qualify  and  have  fees. 

A  county  treasurer  appointed  administrator  of  an  estate  shall  qualify  in  the 
manner  prescribed  in  section  2591;  shall  be  vested  with  all  the  powers  and  rights  of 
other  administrators  and  be  subject  to  the  same  duties  and  obligations;  and  shall 
be  allowed  the  same  fees  for  his  services  as  are  now  allowed  by  law  to  adminis- 
trators, which  fees  shall  be  in  addition  to  the  salary  and  fees  now  allowed  by  law 
to  such  county  treasurer.  Such  treasurer  may  employ  an  attorney  to  act  for  him 
as  such  administrator  other  than  the  one,  if  any,  appointed  to  act  as  the  county 
attorney  or  the  official  attorney  of  such  treasurer. 

New. 

Much  that  was  necessary  to  be  said  in  former  editions  on  this  subject 
can  now  be  replaced  by  observing  that  in  case  the  person  who  happens  to 
be  county  treasurer  receive  letters  of  administration,  he  gives  bond,  and 
having  so  qualified,  becomes  an  administrator  like  any  other  recipient  of 
letters.  By  the  act  of  1914,  he  ranks,  in  the  order  of  priority,  ahead  of 
creditors.  It  is  obvious,  from  §  2596  that  he  may  petition  for  letters  of 
temporarj^  administration,  or  receive  them,  in  his  due  order  of  priority. 
And  with  the  repeal  of  §§  2665-2668,  the  special  rules  as  to  his  duties,  and 
rights  and  powers  no  longer  obtain  except  as  they  always  obtained  as  to 
all  administration.. 

To  illustrate:  Former  §§  2665-2667  provided  for  two  stages  of  his  of- 
ficial functions.  He  first  was  no  more  than  a  temporary  administrator; 
but  could,  in  certain  cases,  become  permanent,  after  notice  given  under 
§  2666.  But,  even  then,  he  would  be  superseded  if  a  will  were  proved, 
and  letters  testamentary  were  issued.  Such  would,  of  course,  still  be  the 
case;  but  the  supersession  would  be  in  a  proceeding  to  revoke  letters  and 
for  an  accounting  and  turning  over  of  the  estate  or  fimd.  It  is  no  answer 
that  the  case  might  not  fall  under  either  subd.  4  or  8  of  §  2569.  The  power 
of  the  court  is  indisputable  under  its  general  powers. 

§  553*  The  right  of  the  public  administrator  to  appointment. — The 
right  of  the  pubUc  administrator  to  administer  an  intestate's  estate  in 
the  cases  provided  for  by  the  statute  cannot  be  avoided  or  superseded  ex- 
cept in  the  particular  instances  also  provided  for  by  the  statute.  So  where 
a  person  is  incompetent  to  qualify  as  administrator  under  the  Code,  the  right 
of  the  public  administrator  cannot  be  defeated  by  the  Sevice  of  a  power  of  at- 
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tomey  to  some  other  person  than  the  one  incompetent.  Matter  of  Blank, 
2  Redf.  443;  Sutton  v.  Public  Administrator,  4  Dem.  33.  See  also  Matter 
ofPerregan,  92  App.  Div.  376;  Matter  of  Flynn,  92  App.  Div.  379;  for  no 
one  can  confer  upon  another  in  this  regard  any  right  which  he  does  not 
himself  possess,  nor  can  any  person,  or  class  of  persons,  having  a  priority 
of  right  in  the  order  of  preference,  appoint  or  nominate  a  person  adminis- 
trator who  is  not  otherwise  entitled  to  administration  to  the  exclusion  of 
others  below  them  in  the  order  of  preference;  that  is  to  say,  a  person  entitled 
to  administer,  say,  the  widow  gf  the  intestate,  can  renounce  or  can  refuse 
to  assert  her  right  to  administer,  but  the  law  appoints  the  successor.  The 
right  is  personal  withoyi  the  power  of  substitution.  Consequently  the  right 
of  the  pubUc  administrator  to  take  after  the  persons  entitled  under  the 
statute  cannot  be  defeated  by  any  arrangement  that  has  been  made  or 
can  be  made  between  the  persons  interested.  The  next  of  kin  can  deprive 
him  of  the  administration  by  taking  letters  themselves  and  in  no  other 
way.  His  right  after  that  is  perfect.  In  re  Root,  1  Redf.  257.  But  their 
priority  is  based  on  kinship,  not  interest.    Matter  of  Blake,  60  Misc.  627. 

Since  the  prima,ry  purpose  of  the  statutory  scheme  for  conservation  of 
assets  is  the  protection  of  those  entitled  to  the  estate,  the  Surrogate  ought 
not  to  emphasize  unduly  the  technical  "right"  of  the  public  administrator 
referred  to  in  the  Root  Case,  supra.  That  is  to  say,  the  next  of  kin  entitled 
may  be  known;  but  they  may  be  unwilling  to  have  any  administration. 
Thfere  is  no  principle  of  pubhc  policy  that  is  violated  by  voluntary  ad- 
ministration by  settlement  among  adults.  If  there  be  creditors,  they  are 
to  be  considered  and  protected.  But  if  all  the  next  of  kin,  being  adults, 
take  care  of  the  creditors,  and  agree  on  voluntary  and  extrar-judicial  settle- 
ment, it  would  be  a  hardship  to  expose  the  estate  to  the  intermediary  and 
unnecessary  administration  of  the  pubhc  administrator  and  the  burden 
of  his  fees. 

Accordingly  we  record  with  pleasure  the  decision  by  Ketcham,  Surr., 
in  Matter  of  Arbuckle,  N.  Y.  L.  J.,  June  17,  1912,  interpreting  "resident" 
as  of  the  date  of  appHcation  and  not  of  intestate's  death,  so  as  to  ^ve  a 
sister  of  intestate  coming  into  the  State  for  the  purpose,  preference  over 
the  public  administrator. 

§  554.  Statute  must  be  strictly  followed,  particularly  as  to  notice. — 
While  the  County  Treasurer  or  the  Public  Administrators  of  Erie,  Kings 
and  Richmond  Counties  are  not  differentiated  from  general  administrators, 
the  Public  Administrator  of  New  York  is.  His  method  of  administration 
is  meticulously  defined  and  his  rights  and  duties  are  all  statutory  in  origin 
aad  extent.  It  follows,  of  course,  from  the  fact  that  his  rights  are  of  statu- 
tory origin,  that  his  appointment  must  be  regular,  and  follow  the  steps 
indicated  in  the  statute,  so,  if  the  Surrogate  grants  him  letters  in  the  ab- 
sence of  the  pubUcation  of  the  notice  which  is  required  by  law,  such  letters 
must  be  revoked  on  proper  appHcation  which  may  be  made  by  the  widow 
or  next  of  kin  or  even  by  a  creditor  in  the  case  where  creditors  have  a 
right  pribi:  to  the  public  administrator,  which,  as  has  been  noted,  is  in  all 
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counties  but  New  York.  Prodot-  v.  Wanamaker,  1  Barb.  Ch.  302.  Chan- 
cellor Walworth  in  construing  the  statutes,  which,  in  the  respects  now 
under  discussion,  were  substantially  similar  to  those  of  the  Code,  held  that 
the  statutory  provision  as  to  the  publication  of  the  notice  and  the  service 
of  such  notice  upon  the  parties  specified  must  be  rigidly  followed,  and  that 
the  application  of  any  person  who  had  been  deprived  of  administration  by 
the  irregular  or  improper  proceedings  whereby  the  public  administrator 
had  obtained  letters  could  apply  for  the  revocation  of  his  letters  although  • 
such  application  was  not  made  within  the  time  in  which  under  the  statute 
they  are  required  to  appear  and  claim  the  right  of  administration.  In  the 
case  before  him  the  widow,  within  six  weeks  after  she  discovered  that  ad- 
ministration had  been  granted  to  the  public  administrator,  applied  to  the 
Surrogate  to  have  the  grant  of  administration  to  the  public  administrator 
vacated  and  set  aside,  for  noncompliance  with  the  statutory  regulations 
in  his  appointment;  and  the  chancellor  held  that,  independently  of  the 
statute,  the  Surrogate  was  authorized  to  call  in  and  revoke  letters  of  ad- 
ministration to  whomsoever  made,  which  may  have  been  irregular  and 
improperly  obtained,  upon  a  false  suggestion  of  a  matter  of  fact  and  with- 
out due  notice  to  the  party  rightly  entitled  to  administration.  So  the  Court 
of  Appeals  made  a  similar  determination.  Matter  of  Page,  107  N.  Y.  266. 
The  facts  in  the  case  before  them  were  that  the  necessary  notice  and  cita- 
tion having  been  given  and  served  upon  the  return  day,  while  the  parties 
cited  on  the  application  of  the  public  administrator  were  in  court,  that 
officer  did  not  appear.  The  counsel  for  the  parties  cited  remained  in  court 
until  after  the  second  call  of  the  calendar  and  left  the  court  upon  being  in- 
formed by  the  Surrogate  that  there  was  no  such  application  upon  his  calen- 
dar for  that  day.  -  No  further  notice  was  given  to  the  parties  cited  or  to 
their  counsel,  but  subsequently  the  public  administrator  applied  to  the 
Surrogate  for  the  issuance  of  letters  and  received  them.  It  appeared  that 
the  Surrogate  made  no  order  adjourning  the  proceeding  to  any  given  day, 
and  the  Court  of  Appeals,  Judge  Peckham  writing  the  opinion,  held:  "It 
is  thought  that  where  no  one  appeared  upon  the  return  day  of  the  citation 
on  behalf  of  the  public  administrator,  and  when  the  counsel  for  the  widow 
did  appear  and  was  then  ready  to  oppose  the  granting  of  such  application, 
and  no  order  was  made  in  the  proceedings  at  that  time,  the  Surrogate  lost 
jurisdiction  to  proceed  further  without  either  the  due  service  of  another 
citation  or  the  voluntary  appearance  of  the  widow  and  next  of  kin.  Their 
counsel  had  done  all  that  he  could  be  expected  to  do  when  he  appeared  for 
them,  as  cited,  and  was  ready  to  oppose  the  application.  If  no  one  ap- 
peared upon  the  other  side,  and  no  order  was  made  in  the  case,  the  pro- 
ceedings went  down,  and  nothing  further  could  be  done  without  due 
notice. 

"We  cannot  agree  that  in  such  event  the  matter  stood  over  ready  to  be 
heard  whenever,  in  the  ordinary  course  of  the  business  of  the  court,  it 
should  be  brought  to  the  attention  of  the  Surrogate.  The  Surrogate  might 
have  made  an  order  adjourning  the  case  to  some  specified  time,  and  thus 
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retain  jurisdiction,  but  he  did  nothing  of  the  kind,  and  the  proceeding  was 
simply  out  of  court. 

"This  necessitates  the  reversal  of  the  order  of  the  General  Term,  and  the 
entry  of  an  order  in  the  Surrogate's  Court  annulling  and  setting  aside  and  - 
revoking  the  letters  of  administration  heretofore  granted  to  the  public  ad- 
ministrator of  New  York." 

So  on  the  other  hand,  in  the  absence  of  irregularities  in  the  proceedings 
for  the  appointment  of  the  public  administrator,  his  appointment  must 
stand  and  may  not  be  superseded  unless  the  parties  entitled  act  within 
the  time  limited  by  the  statute.  Tuohay  v.  Public  Administrator,  2  Dem. 
412.  This  case  turns  upon  a  statutory  limitation  applicable  to  the  public 
administrator  in  the  county  of  New  York  which  is  noted  here  merely  by 
way  of  distinction,  for  in  that  county  as  will  be  more  fully  noted  later, 
within  three  months  after  the  letters  have  issued  to  the  public  adminis- 
trator, any  relative  of  the  decedent  entitled  to  administration  may  come 
in,  and,  on  proof  either  that  he  did  not  reside  in  the  city  of  New  York  at 
the  time  of  the  testator's  death,  or  that,  although  residing  there,  he  was 
not  served  with  notice  of  the  public  administrator's  application  for  letters, 
apply  for  letters,  which  must  issue  to  him  if  he  is  qualified  and  compe- 
tent, whereupon  the  letters  of  the  public  administrator  are  superseded 
and  revoked.  This  right  does  not  exist  outside  of  the  county  of  New 
York.  See  Matter  of  Giotto,  105  App.  Div.  143,  where  regularity  of  ap- 
pointment is  reviewed  in  a  proceeding  to  revoke  letters. 

§  555.  Disposition  of  funds  wheire  appointment  of  public  administra- 
tor was  irregular. — If  any  person  entitled  to  administer  discovers  that 
there  has  been  some  irregularity  in  the  granting  of  letters  to  the  public 
administrator,  he  may,  as  wevhave  already  noted  as  to  a  will  being  pro- 
bated, move  promptly  after  making  the  discovery  to  have  his  letters  re- 
voked and  superseded,  or  he  may  acquiesce  for  the  time  being  in  the  ad- 
ministration and  await  the  accounting  which  the  public  administrator  is 
required  as  any  other  administrator  to  render.  Or,  in  the  third  place,  he 
may  institute  proceedings  for  a  compulsory  accounting,  alleging  the  failure 
to  comply  with  the  statute  on  the  part  of  the  public  administrator  in  se- 
curing his  letters.  The  Surrogate  upon  such  accounting  may  make  an 
ordinary  decree  of  distribution  provided  that  all  the  creditors  shall  have 
been  paid,  with  which  .decree  the  public  administrator  must  comply.  A 
peculiar  case  occurred  in  Westchester  County  where  the  county  treasurer, 
supposed  by  all^  parties  to  be  acting  as  public  administrator  under  the 
statute,  accounted,  and  the  account  being  settled  he  was  found  chargeable 
with  a  certain  surplus;  thereupon  certain  next  of  kin  applied  to  the  Surro- 
gate for  a  direct  distribution  of  the  surplus  in  his  hands  and  it  was  shown 
that  upon  the  application  for  letters  by  the  county  treasurer,  while  he  had 
described  himself  as  county  treasurer,  he  had  prayed  for  the  issuance  of 
letters  to  himself  personally,  and  they  had  been  so  issued.  It  also  appeared 
that  a  sister  of  full  age  was  residing  in  the  county  at  the  time  of  his  applica-: , 
tioxi,  had  renounced  her  right  to  administer  requesting  the  court  to  ap- 
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point,  "David  Cromwell,  county  treasurer  of  the  said  county,  the  ad- 
ministrator," but  the  petition  was  merely  signed  "David  Cromwell,"  and 
the  letters  were  issued  to  David  Cromwell,  administrator.  The  Surrogate 
held  that  the  administration  was  a  mere  general  administration  and  that 
it  was  the  duty  of  the  Surrogate  to  decree  distribution.  Tymon  v.  Crom- 
well, 2  Dem.  650.  See  Matter  of  Hoes,  119  App.  Div.  288,  as  to  Surro- 
gate's power  to  modify  his  accounting  decree. 

Under  the  act  of  1914,  the  case  is  easily  supposable  that  letters  may 
issue,  e.  g.,  to  the  treasurer  at  the  time  of  the  County  of  Seneca,  in  his  order 
of  priority.  In  six  months  after  his  bond  is  filed  and  letters  received,  his 
term  of  office  expires!  Shall  he  continue  his  administration,  or  must  his 
successor  qualify  and  complete  it?  We  think  the  theory  of  the  case  cited 
warrants  the  answer,  that  having  given  the  additional  bond  and  received 
letters,  he  will  continue  in  the  administration  to  accounting;  though,  doubt- 
less, if  he  applied  for  leave  to  withdraw  for  the  reason  supposed,  the.  court 
would  grant  it. 

§  555a.  The  public  administrator  in  litigation.^-It  has  already  appeared 
that  the  public  administrator  may  take  all  the  necessary  proceedings 
which  an  administrator  of  the  estate  of  a  deceased  person  may  take  for 
the  discovery  of  any  concealed  or  withheld  property,  for  the  sale  of  perish- 
able property,  or  for  the  recovery  of  any  assets  of  the  estate.  Generally 
his  right  to  sue  or  his  liability  to  be  sued  is  the  same  as  that  of  an  ordinary 
administrator.  It  appears  that,  if  he  has  been  a  party  to  an  action  and  is 
removed  as  county  treasurer  or  in  his  capacity  as  public  administrator, 
his  successor  in  office  may  be  substituted  as  defendant  upon  proper  ap- 
plication. Surras  v.  Looker,  2  Edwards'  Ch.  499.  Upon  proceedings  by 
the  public  administrator  to  compel  the  payment  of  a  debt  due  the  intes- 
tate, where  it  appears  that  there  never  have  been  any  assets  of  the  decedent 
in  the  State  or  that  the  assets  which  had  been  in  the  State  have  been  re- 
duced" to  possession  by  administrators  appointed  under  another  jurisdic- 
tion prior  to  the  proceedings  in  this  State,  the  Surrogate  is  without  power 
tO'  compel  payment  to  the  public  administrator.  Matter  of  Paramore,  15 
N.  Y.  St.  Rep.  449.  So  where  the  public  administrator  sues  upon  a  poHcy 
of  fife  insurance  on  the  life  of  his  intestate  and  it  appears  that  the.poficy 
has  not  been  within  the  State  either  at  the  time  of  the  intestate's  death  or 
subsequently,  but  has,  as  a  matter  of  fact,  been  in  the  possession  of  a 
foreign  administrator,  the  public  administrator  has  no  title  to  the  poficy 
upon  which  to  base  a  suit;  nor  any  right  to  i£s  possession,  and  his  com- 
plaint wiU  be  dismissed.  Morrison  v.  Mutual  Life  Ins.  Co.,  57  Hun,  97, 
citing  and  examining  Holyoke  v.  Mutual  Ins.  Co.,  22  Hun,  75,  aff'd  84 
N.  Y.  648;  Holmes  v.  Remson,  4  Johns.  Ch.  460;  Embree  v.  Hannah,  5 
Johns.  101.  A  public  administrator  has  power  to  avoid  contracts  of  his  in- 
testate upon  the  ground  of  the  intestate's  infancy  (Hangen  v.  Hache- 
meister,  17  J.  &  S.  34),  in  which  case  he  stands  exactly  as  the  intestate 
would  if  seeking  to  avoid  the  contract  for  the  same  reason;  or  on  the  ground 
of  fraud  in  the  contract  or  transfer,  in  which  case  he  may  be  said  to  repre- 
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sent  the  creditors  of  the  intestate.  Hangen  v.  Hachemeister,  21  J.  &  S. 
532,  aff'd  114  N.  Y.  566.  See  also  Dayton  v.  Johnson,  69  N.  Y.  419; 
Ketckum  v.  Morrell,  2  N.  Y.  Legal  Observer,  58.  It  has' been  held  that, 
where  the  statutory  right  of  action  for  death  is  given  by  lex  loci  mortis  the 
public  administrator  here  may  under  his  letters  sue  for  damages  for  caus- 
ing his  decedent's  death.  Hoes  v.  N.  Y .,  N.  H.  &  H.  R.  R.,  73  App.  Div. 
363. 

If  it  develops  that  letters  of  administration  have  been  issued  to  one  who 
is  incompetent  to  administer  or  who  has  become  disqualified,  or  who 
secured  his  appointment  by  "false  suggestion  of  a  material  fact"  it  is 
proper  for  the  publii3  administrator  to  move  in  the  matter  and  apply  for 
revocation  of  his  letters.    See  Matter  of  McMullen,  85  Misc.  661. 

§  556.  The  specially  constituted  public  administrators. — We  have 
noted  that  five  counties  now  possess  officers  continuously  available,  suh 
title  public  administrator.  In  the  other  counties  the  county  treasurer  for 
the  time  may  be  selected.  With  the  technicalities  of  the  appointment, 
salaries,  office  managements,  etc.,  we  are  not  concerned  in  this  work;  We 
merely  premise  that  all  are  administrators  and,  save  as  specifically  pre- 
scribed by  statute,  are  to  be  considered  and  treated  as  such.  We  note 
merely  the  differentiations,  if  any,  with  reference  to  the  statute  originating 
the  office  already  given,  and  then,  below,  under  the  procedure  half  of  this 
chapter,  can  be  noted  any  peculiarity  of  practice  in  the  several  cases. 

I.    KINGS   COUNTY 

Section  2594  covers  this  county.  The  appointee  holds  office  for  five 
years,  gives  bond  for  $50,000,  enjoys  a  salary,  collects  and  covers  in  to  the 
city  treasury  a  sum  equal  to  usual  executors'  conimissions,  keeps  out  of 
the  property  he  administers  actual  and  necessary  expenses  of  administra- 
tion; but  his  office  is  provided  at  public  cost,  as  is  his  counsel  and  clerk. 

The  portion  of  the  section  that  is  important  to  quote  is  as  follows: 

He  shall  have  the  prior  right  and  authority  to  collect,  take  charge  of  and  ad- 
minister upon  the  goods,  chattels,  personal  property  and  debts  of  persons  dying 
intestate,  and  for  that  purpose  to  maintain  suits  as  such  public  adnjitiistrator  as 
any  executor  or  administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in  the  couiity  of  Kings, 
and  there  is  no  widow,  husband  or  next  of  kin  entitled  to  a  distributive  share  in 
the  estate  of  such  intestate,  entitled,  competent  or  willing  to  take  out  letters  of 
administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate,  after  his  deaith,  come 
into  the  county  of  Kings  and  there  is  no  such  person  entitled,  competent  or  willing 
to  take  administration  of  the  estate.  In  such  cases  intestacy  is  pr^ilnied  until  a 
will  is  proved  and  letters  testamentary  issued  thereon. 

All  provisions  of  law  conferring  jurisdiction,  authority  or  power  on,  or  otherwise 
relating  to,  the  office  of  -public  adrfiinistrator  of  the  city  of  New  Fori;  and  to  the  office 
of  the  public  administrator  in  the  several  counties  of  the  state,  so  far  as  applicable, 
apply  to  and  are  conferred  on  the  office  hereby  created. 

The  surrogate  of  the  county  of  Kings,  in  cases  where  now  authorized  by  law  to 
issue  letters  of  temporary  administration,  may  in  his  discretion  issue  letters  of  tern- 
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porary  administration  to  such  administrator  without  further  security  than  required 
by  this  section. 

L,  1911,  oh.  774;  July  26,  1911.    See  L.  1871,  c.  335,  and  former  §  2669. 

The  County  Judges  no  longer  take  part,  as  under  the  amendment  of 
1904  in  the  selection  of  this  officer. 

See  Speckles  v.  Public  Administrator,  1  Dem.  475.  The  jurisdiction  of 
the  Surrogate  of  Kings  Coimty  to  grant  letters  to  the  pubU'c  administrator 
was  defined  by  Surrogate  Lott.  Taylor  v.  Public  Administrator,  6  Dem. 
158.  He  held  that  the  provision  that  the  person  dying  must  leave  assets  or 
effects  in  the  county  of  Kings  in  order  to  confer  jurisdiction  upon  his 
court  to  grant  such  letters  related  exclusively  to  a  case  in  which  such 
deceased  person  was  a  nonresident  of  the  State,  and  declared  that  if  the 
decedent  were  a  resident  of  the  State  the  location  of  his  personal  assets 
of  all  kinds  within  the  State  would  be  the  county  of  his  residence  at  the 
time  of  his  death.  Consequently,  if  the  decedent  died  in  Kings  County  the 
Surrogate  of  that  county  had  jurisdiction  to  grant  letters  to  the  pubUc 
administrator  although  the  assets  of  the  estate  might  be  located  in  another 
county,  and  he  based  his  decision  upon  the  provisions  of  the  Code,  giving 
exclusive  jurisdiction  to  grant  letters  of  administration  to  the  Surrogate 
of  the  county  in  which  an  intestate  resided,  provided  such  intestate  was 
at  the  time  of  his  decease  a  resident  of  the  State.  This  construction  of 
the  act  has  not  been  disturbed. 

In  Matter  of  Davenport,  142  App.  Div.  41,  it  is  held  that  former  §  2663  as 
to  notice  to  Attorney  General  is  not  applicable  to  proceedings  under  this 
section  merely  because  all  persons  entitled  were  nonresidents.  And 
further,  that  he  was  not  entitled  under  former  §  2747  to  such  notice  upon 
the  appointment  of  a  referee  to  take  proof  of  the  rights  and  interests  of  such 
persons  entitled.  The  Court  holds  that  the  Attorney  General  is  entitled 
to  notice  where  and  only  where  the  persons  are  unhnmpni  not  merely  non- 
resident. 

In  McMer  of  Arbu^kh,  N.  Y.  L.  J.,  June  17,  1912,  Ketcham,  Surr.,  ex- 
amines the  act  creating  the  office  in  Kings  County.  The  intestate  left 
no  resident  next  of  kin,  which  was  at  that  time  required  in  subd.  1  of  the 
section,  but  after  his  death  a  sister  took  up  her  residence  in  the  county  and 
asked  for  letters,  as  did.  algo  the  public  administrator  and  a  creditor.  The 
Surrogate  points  out  that  this  act  is  the  only  one  denying  preference  to  the 
next  of  kin  over  the  public  administrator,  if  nonresidents.    He  observed : 

This  enactment,  whether  uniler  it  the  tegt  pf  residence  be  applied  to  the  time  of 
death,  the  time  pf  applica,tion  or  the  time  of  the  grant  of  letters,  is  not  only  out  of 
tune  with  the  harmony  of  the  few  throughput  the  State,  but  it  is  arrayed  against 
the  universal  traditions  of  Engli^-speaking  peoples,  whether  3UGh  traditions  reside 
in, the. natural  sense  of, justice, or  are  expressed  in  statutes.  Matter  of  Campbell, 
192  N,  Y„  312,  316.  Ijn  ^t^^e  Mfttter  of  Goddar^,  94.  N.  Y.  544,  the  question  arose 
under  the  st9.tute  relative  to  the  Public  Administrator  pf  Kings  County,  between 
non-resident  next  of  kin  asking  for  the  appointment  of  a  trust  company  and  the 
public  administrator.  Chief  Justice  Ruger,  upholding  the  right  of  the  public  ad- 
ministrator to  take,  said:  "We  should  haye  been  gratified  to  have  found  a  way  by 
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which  a  different  result  might  have  been  arrived  at.  The  equity  of  allowing  per- 
sons entitled  to  take  by  distribution  the  estate  of  a  deceased  person  to  select  the 
agency  by  which  such  distribution  should  be  made  is  so  manifest  that  it  .ought  not 
to  be  refused  to  them  except  in  a  case  where  its  impropriety  is  clear  and  unmistak- 
able." The  act  must,  therefore,  be  construed  strictly  against  the  public  adminis- 
trator, and  his  demand  must  fail  unless  clearly  justified  by  the  statutory  language. 
Section  2669  of  the  Code  of  Civil  Procedure  provides  that  "all  provisions  of  law 
conferring  jurisdiction,  authprity  or  power  on,  or  otherwise  [relating  to,  the  office 
of  Public  Administrator  of  the  City  of  New,  York  and  to  the  office  of  public  ad- 
ministrator in  the  several  counties  of  the  State,  so  far  as  applicable,  apply  to  and 
are  conferred  on  the  office  hereby  created."  Under  enactments  with  respect  to- 
the  Public  Administrator  in  the  City  of  New  York,  and  the  County  Treasurers  of 
the  State,  it  is  contemplated  that  after  the  appointment  of  a  Public,  Administrator 
in  New  York  City,  or  a  County  Treasurer  of  any  county  other  than  New  York  or 
Kings,  such  officer  may  be  superseded  in  favor  of  next  of  kin  who,  though  non- 
resident at  the  time  of  death,  has  since  become  resident  and  shall  apply  for  letters 
within  periods  prescribed. 

He  proceeded,  accordingly,  to  issue  letters  to  the  sister  to  avoid  the  ab- 
surdity of  first  appointing  the  public  administrator  and  subjecting  the 
estate  to  over  $375^000,  of  fees.  The  holding  that  the  sister  was  such  a 
"resident"  was  arbitrary  and  yet  led  to  eUminating  the  discrimination 
when,  the  act  of  1914  was  framed.  In  Matter  of  Gilchrist,  37  Misc.  543,  the 
same  rule  was  applied  as  we  note,  under  Bronx  County,  below,  is  applied 
in  Matter  of  Kroog,  84  Misc.  676,  viz.,  that  the  public  administrator  yields 
in  priority  to  next  of  kin  only  where  they  come  within  the, provision  "en- 
titled to  share."  But,  if  the  next  of  kin  be  entitled  but  be  an  infant,  his 
guardian  may  take  letters  under  §  2588;  see  Matter  ofHvdson,  37  Misc.  539. 

II.    BICHMOND   COUNTY 

This  office  was  created  by  chap.  486  of  the  Laws  of  1899.  By  this  act 
he  was  given  the  powers  and  duties  of,  a  county  treasurer  acting  as  public 
administrator  "except  as  otherwise  herein  provided"  which  in  elEfect. refers 
to  the  bond  required  and  the  compensation  allowable.  But  by  the  amend- 
ment of  chap.  412,  Laws  of  1910,  the  following  provisions  were  added, 
which  are  explicit  and  need  no  elaboration : 

Added  to  §  S. 

He  shall  have  the  prior  right  arid  authority  to  collect,  take  charge  of  and  admin- 
ister apon  the  goods,  chattels,  personal  property  and  debts  of  persons  dying  in- 
testate, and  for  that  purpose  to  maintain  suits  as  such  public  administrator,  a.s  any 
executor  or  administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in  the  county  of  Rich- 
mond, and  there  is  no  widow,  husband  or  next  of  kin  entitled  to  a  distributive  share 
in  the  estate  of  such  intestate,  resident  in  the  State,  entitled,  competent  or  wiUing 
to  take  out  letters  of  administration  on  such  estate; 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate,  after  his  death,  come 
into  the  county  of  "Richmond  and  there  is  no  such  person  entitled,  competent  or 
willing  to  take  administration  of  the  estate'  The  surrogate  of  the  county  of  Rich- 
mond, in  cases  where  now  authorised  by  law  to  issue  letters  of  temporary  adminis- 
tration, may  in  his  discretion  issue  letters  of  temporary  administration  to  such 
administrator  withoiit  further  security  than  required  by  section  one. 


§  556a      EXECUTORS,  administrators,  guardians,  etc.  623 

III.  BRONX  COUNTY 

We  have  noted  above  the  act  creating  the  office  in  Bronx  County.  The 
act  and  its  amendments  are  covered  in  the  opinion  in  People  ex  rel.  Mc- 
Donough  v.  Prendergast,  167  App.  Div.  140.  See  both  opinions  as  to  pubHc 
and  distinct  nature  of  the  office  in  contrast  to  that  of  Surrogate.  The  ap- 
pUcability  to  the  Bronx  office  of  the  act  empowering  the  office  in  New  York 
County  is  general  in  effect.  It  extends  to  establishing  a  like  ruje  as  to 
priority.  See  Matter  of  Kroog,  84  Misc.  676,  Schulz,  Surr.  The  opinion 
reviews  the  cases  as  to  right  of  persons  "who  would  be  entitled  to  suc- 
ceed,", q.  V.  He  intimates,  very  justly,  that  the  public  administrator  must 
assert  his  right  of  priority.  See  two  decisions,  by  the  Bronx  County  Sur- 
rogate giving  the  public  administrator  priority  over  foreign  consuls.  Mat- 
ter of  Comparetto,  88  Misc.  369;  Matter  of  D'Agostino,  id.  371. 

IV.    ERIE   COUNTY 

Section  2595  creates  the  separate  office  in  Erie  County.  The  term  is  five 
years,  the  bond  is  $10,000,  and  he  is  invested  with  a  cumulation  of  powers, 
being  given  all  the  "jurisdiction"  (sic)  authority  or  power  conferred  on^ 
or  relating  to  the  New  York  County  or  Kings  County  offices  or  "in  the 
several  counties  of  the  State."  And  as  if  this  language  were  not  effectual 
he  also  is  given  specially  the  right  to  receive  letters  of  temporary  admin- 
istration. His  compensation  is  that  of  an  ordinary  administrator  and  to 
be  retained  from  "  all  moneys  or  property  that  come  into  his  hands  after 
deducting  all  actual  and  necessary  expenses." 

The  infelicity  of  the  provision  could  be  cured  if  it  read  "Shall  be  entitled 
to  retain,  in  respect  to  each  and  every  estate  administered,  from  all  moneys 
or  property  of  each  sitch  estate  that  come  into  his  hands,  etc.,  etc."  As  it 
now  reads  the  various  estates  might  be  "pooled"  and  those  that  are  strong 
might  be  made  "to  bear  the  infirmities  of  those  that  are  weak." 

V.    NEW    YORK   COUNTY 

This  brings  us  to  a  review  of  the  act  in  respect  to  the  county  of  New 
York.  So  far  as  made  applicable  to  the  other  public  administrators  by 
the  acts  creating  their  office,  this  act  and  the  discussion  thereof  is  to  be 
considered  in  the  several  contexts  above  discussed. 

§  556a.  The  public  administrator  of  New  York  County. — (^apter  230 
of  the  Laws  of  1898,  completely  remodeled  the  provisions  of  the  consolida- 
tion act,  formerly  obtaining  in  the  county  of  New  York.  Many  of  the  pro- 
visions are  still  retained,  but  so  conipletely  reconstructed  in  many  respects 
as  to  supersede  many  of  the  former  adjudiqations.  The  act  went  into 
effect  upon  the  12th  of  April,  J898,  it  appears  in  Unconsolidated  Laws, 
Vol.  II,  p.  2811,  as  unamended  and  unaffected  by  any  later  or  other  law, 
and  it  has  seemed  proper  merely  to  give  the  sections  with  such  annotations 
following  each  as  are  applicable  or  instructive.  It  speaks  highly  for  the 
efficient  management  of  this  office  that  dwisions  affecting  it  are  few  and 
far  between. 
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1.  The  city  of  New  York  when  mentioned  in  this  act  shall  mean  the  city  of 
New  York  as  constituted  by  chapter  three  hundred  and  seventy-eight  of  the  laws' 
of  eighteen  hundred' apdininety-seyep.  ![The  new  charter  of  1901  continues  the 
office  by,  §  1586  ^fitljp^it  changing  his  powers,  duties  and  P|bhgations.] 

The  office  and  appointment  thereto. 

2.  Any  person  hereafter  appointed  to  the  office  of  the  public  administrator  of 
the  county  of  New  York,  shall,  before  entering  upon  the  duties  of  his  office,  execute 
a  bond  to  the  city  of  New  York,  with  such  sureties  as  shall  be  approved  by  the 
mayor  thereofj  in  the  penal  sum  lof  fifty  thousand  dollars,  conditioned  for  the  faithful 
discharge  of  all  duties  enjoined  on  him  by  Jaw,  and  particularly  that  he  wiU  account 
for  and  pay  over  all  moneys  and  property  that  may  come  to  his  hands  as  such  public 
administrator,  according  to  law.  The  assistant  public  administrator  shall,  in  addition 
to  his  other  powers,  possess  every  power  and  perform  all  and'  evei'y  duty  belonging 
to  the  office  of  the  public  administrator,  when  in  the  case  of  sickness  or  other  dis- 
ability of  the  public  administrator,  the  public  administrator,  or  either  of  the  surro- 
gates of  the  county  of  New ;  York,  shall  designate  and  authgrize  him  so  to  act,  such 
designation  and  authority  to  be  duly  filed  in  the  surrogate's  office  of  the  county  of 
New  York;  before  acting,  however,  under  such  designation  and  authorization, 
such  assistant  public  administrator  shall  give  a  bond  in  the  penal  sum  of  twenty-five 
thousand  dollars,  itt  the  same  form  as  herein  prescribed  for  the  public  administrator 
and  with  like  approval;  such  authority  to  the  assistant  public  administrator  shall 
cease  and  determine  upon  the  resumption  pf  duty  by  the  public  administrator,  or 
upon  the  written  direction  of  either  of  said  surrogates  to  that  effect. 

The  power  to  appoint  and  rettiove  the  public  administrator  is  hereby  vested  in 
the  surrogates  of  the  county  of  New  York,  and  the  appointment  and  the  removal  of 
his  subordiiiiites  is  hereby  vested  in  the  public  administrator. 

It  will  be  noted  that  the  manner  of  designating  the  public  administrator 
is  changed  by  this  section  from  what  it  was  prior  to  chap.  827  of  Laws, 
1895,  and  he  is  subject  now  very  properly  to  the  control  of  the  Surrogate's 
oflSce,  with  which  his  whole  administration  is  so  closely,  connected.  The 
public  administrator  is  however  made  the  head  of  his  department,  with 
independent  control  of  his  subordinates.  The  power  of  removal  given  to 
the  Surrogate  over  the  public  administrator  himself  is  of  course  inferen- 
tially  subjected  to  reasonable  restrictions,  and  should  only  be  exercised 
upon  good  cause  shown,  and  in  the  general  public  interest. 

Compensation. 

3.  The  public  administrator  shall  retain  a  commission,  over  and  above  all  ex- 
penses, upon  all  moneys  that  shall  come  into  his  hands,  at  the  rate  of  five  dollars 
upon  the  hundred  dollars,  upon  all  sums  received  from  any  one  estate  not  exceed- 
ing two  thousand  five  hundred  dollars,  and  upon  all  sums  so  received  exceeding 
that  sum,  at  the  rate  of  two  dollftip  and  fifty  cents  upon  eyery  hundred  dollars; 
which  sums  may  be  so  retained  in  preference  to  any  debts  or  claims  excepting  fu- 
neral charges. 

The  public  administrator  shall  not  receive  to  his  own  use  any  fees  or  emoluments 
in  addition  to  his  salary,  and  he  shall  pay  into  the  treasury  of  the  city  of  New  York 
all  commissions  and  costs  received  by  him;  from  any  source  whatever;  such  pay- 
ments shall  be  made  monjiihly,  and  shall  l}e  accompanied  by  a  sworn  statement  in 
such  form  as  tfie  comptroller  of  the  city,  of  New  York  shall  prescribe,  and  such 
statement.  wi);h  tlie  detailed  list  of  costs  and  commissions,  shall  be  published  in  the 
City  Recbrd  irionthly.  i  -    • ;        . 

Powers.    -:'■'■■'        ■'■'<'•  ■''■''-   '     ''    •     ;■■  ■-  '  ■;: 

§  4.  In  the  right  of  his  office,  the  public  administrator  shall  have  authority  to 
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collect  and  take  charge. of  the  goods,  chattels,  personal  estate,  and  debts  qf  a  person 
dying  intestate,  and  for  that  purpose  to  maintain  such  suits  as  public  administrator, 
as  any  executor  might  by  law,  in  the  following  cases: 

1.  whenever  any  person  shall  die  intestate,  either  within  this  State,  or  out  of  it, 
leaving  any  goods,  chattels,  or  effects  within  the  county  of  New  York. 

2.  Whenever  any  gopds,  qhattels  or  effects,  of  any  person  who  ^hall  h^ve  died 
intestate,  shaU  arrive  within  the  county  of  New  York,  after  his  death. 

3.  Whenever  any  person  popping  from  any  place  out  of  this  State,  in  a  vessel 
bound  tp  the  port  of  New  York,  and  arriving  at  the  quarantine,  near  the  city  of 
New  York,  shall  there  dieiotestat^e,  and  shall  leave  any  effects  either  at  the  said 
quaraptine  or  in  the  county  of  New  York,  or  elsewhere. 

4.  Whenever  any  (effects  of  any  such  person  so  arriving  and  dying  intestate  at 
the  said  quarantine  shall,  af^er  his  death,  arrive  either  at  the  said  quarantine  or 
within  the  county  of  New  York. 

5.  Whenever  any  person,  coming  from  any  place  out  of  this  State,  in  a  vessel 
bound  to  the  port  of  New  York,  shall  die  intestate  on  his  passage,  and  any  of  his 
effects  shall  arrive  at  the  said  quarantine. 

I  In  all  the  preceding  cases,  intestacy  shall  be  presumed  until  a  will  shall  be  proved, 
,  and  letters,  testamentary  be  granted  thereon.  When  an  exeputor  named  in  a  will 
refuses  or  neglects  to  act  or  is  dead,  the  public  administrator  in  the  right  of  his 
office,  shall  have  authority  to  collect  and  take  charge  of  the  goods,  chattels,  per- 
sonal property  and  debts  of  the  testator,  in  the  above  cases  as  though  said  testator 
had  died  intestate,  and  for  that  purpose  to  maintain  such  suits  as  public  adminis- 
trator as  any  executor  might  by  law. 

Th^  public  administrator  of  the  county  of  New  York  derives  his  author- 
ity to  adijiiijiister  upon  certain  intestates'  estates  from  the  statute  and  not 
f rpm  the  Cp,4e,  The  rule  in  this  respect  is  the  same  as  under  the  Laws  of 
1883,  chap.  410.  ^ee  M fitter  of  Brepster,  5  Dem.  259.  If  a  case  provided 
by  this  a.ct  is  ^hoiwji  to  pxist,  the  public  administrator  has  a  right  to  take 
the,  property,  in  the  right  of  his  office  as  indicated  in  this  section. 

Limitations. 

§  5.  But  the  last  section  shall  not  confer  on  the  public  administrator  any  author- 
ity in  respect  to  the  estate  of  any  person  not  a  citizen  of  this  State  dying  within  or 
outside  of  this  State,  or  on  board  of  any  fbreign  vessel  within  the  harbor  of  New 
York  unless: 

1.  Such  person  shall  have  landed  within  the  county  of  New  Yoifk,  or  at  the 
quarantine  near  the  said  county;  or 

2.  Unless  the  effects  of  such  person,  or  some  part  Of  them,  shall  have  been  so 
landed;  and  when  any  effects  of  such  person  shall  have  been  so  landed,  the  authority 
of  the  public  administrator  shall  extend  to  such  effects  only;  or 

3.  Unless  the  decedent  died  leaving  personal  property  within  the  county  of 
New  York^  or  leaving  personal  property  which  has  since  his  death  come  into,  the 
county,  and  remains  unadministered. 

And  the  public  administrator  shall  have  no  authority  to  collect  and  take  charge 
of  the  wages  and  effects  of  seamen  dying  on  board  the  vessels  of  a  foreign  country, 
Whose  laws  entrust  the  custody  and  disposition  of  such  wages  and  effects  to  their 
respective  consuls  or  consular  officers. 

The  last  clause  presents' a  specific  case,  not  in  conflict  with,  but  an  ex- 
ception to,  the  rule  laid  down  in  Matter  of  D'Adamo,  212  N.  Y.  214.  That 
case  holds  in  substance  that  under  treaty  provisions  (which  are  specified) 
foreign  consuls  are  "  added  to  the  list  of  those  eligible  as  administrators  .  .  , 
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when  no  one  having  a  prior  right  under  the  local  law  is  competent  or  willing 
to  act."  This  is  the  general  rule  as  to  aliens'  estates;  but  this  act  gives  a 
special  priority  re  Sear^en's  wages  and  effects  to  the  consul  over  the  piiblic 
administrator.    See  §  19,  below. 

Effect  of  knowledge  ttat  there  are  next  of  k\n  or  widows. 

§  6.  Whenever  there  shall  be  any  widow,  or  next  of  kiii  of  any  such  intestate, 
entitled  to  a  distributive  share  in  his  estate,  residing  in  the  county  of  New  York, 
at  the  time  of  his  death,  the  public  administrator,  upon  reteeiving  notice  of  such 
fact,  shall  not  have  any  authority  to  interfere  with  the  effects  of  the  deceased  until 
he  shall  have  obtained  an  order  from  the  surrogate  to  take  charge  thereof.  Such 
order  may  be  granted  by  the  surrogate,  upon  the  application  of  the  public  adminis- 
trator, and  upon  diie  proof  being  made  to  him,  by  affidavit,  that  the  effects  of  the 
deceased  are  in  danger  of  waste  or  embezzlement,  or  thd,t  for  any  other  reason  it 
would  be  for  the  benefit  of  the  estate  to  have  the  same,  or  any  part  thereof,  seized 
and  secured.  i,  . 

The  object  of  these  preliminary  sections  is  practically  to  provide  for  a 
temporary  administration  of  the  estate,  or  rather  for  the  custody  and  se- 
curing of  the  property  of  the  alleged  intestate,  prior  to  the  application  for 
letters  required  by  §  12,  post,  where  the  estate  amounts  to  over  $100.  The 
section  (6)  requires  the  public  administrator  having  knowledge  of  the  exist- 
ence of  a  widow  or  next  of  kin  who  may  be  entitled  to  a  distributive  share 
in  the  alleged  intestate's  estate  to  apply  to  the  Surrogate  for  leave  to  take 
the^estate  into  his  temporary  custody  prior  to  the  appUcation'fof  letters. 
Unless  the  Surrogate  is,  upon  application  to  hini,  satisfied  that  there  is 
danger  of  waste  or  embezzlement,  he  may  withhold  the  order  applied  for 
and  remit  the  puWic  administrator  to  his  regular  application,  notice  of 
which  must  be  served  Upon  all  such  parties;  upon  which  application  they 
can  all  be  heard  an(i  the  right  of  the  public  administrator  to  administer 
can  be  determined  in  view  of  all  the  facts. 

Surrogate's  Court,  . 
Petition   for    order        County  of  New  York. 
to      seize      personal 
property    to    prevent        Title. 
waste. 

To  the  Surrogate's  Court  of  the  County  of  New  York: 
The  petition  of  public  administrator  respect- 

fully shows,  on  information  and  belief,  that  late  of 

died  in  on   the  day  of     .  19 

intestate,  leaving  certain  effects  in  the  county  of  ,New  York, 
and  that  the  said  effects  ^re  in  danger  of  waste  or  embez- 
zlement in  tl;i^t,  {allege  facts  from  which  this  will  appear).  And 
he  further  shows  on  information  and  belief,  that  the  said 
!.  left   him   surviving  his   widow,    of   full 

age,  and  and  (.specify  ike  "next  of  kin"  eniitte^  to  a  dis- 

tributive share  in  his  estate),  all,  at  the  time  of  the  death  of  the 
said  intestate,  and  still,  residing, in  the  county  of  Niew,  York, 
and  tor  proof  of  the  allegations  herein  contained  the  public  ad- 
ministrator refers  to  the  affidavit  of  a  of  the 
said  intestate,  hereunto  annexed. 
Your  petitioner,  as  public  administraitor,  pursuant  to  §  6  of 
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Affidavit. 


chap.  230  of  the  Laws  of  1898,  asks  the  Surrogate  for  an  order 
authorizing  him  to  take  charge  of,  seize,  and  secure  the  effects 
of  the  said  deceased,  intestate. 

(Signature.) 
(Verification.) 

Surrogate's  Court, 
County  of 


Title. 


(Venue.) 

,,  of  the  city  of  being  duly  sworn,  says:  that 

ho  is  a  (give  status  of  affiant,  as  creditor  or  relation)  of 
late  of  the  person  referred  to  in  the  annexed: petition. 

That  the  said  died  in  the  city  of  on  the 

day  of  19     .     That  he  left  him  surviving  of 

full  age,  his  widow,  and  and  his  only  (children 

and)  next  of  kin,  and  that  the  said  widow  and  next  pf,  kin  of 
the  said  intestate  resided  at  the  time  of  his  death,  and  still  reside, 
in  the  county  of  New  York.    That  the  said  died  pos- 

sessed of  effects  (describe  same)  worth,  as  deponent  is  informed 
and  verily  believes,  upwards  of  thpusand  dollars,  at 

No.  street,  in  the  city  of ,  .    That  the  said  ef- 

fects have  been,  since  the  death  of  the  said  jn  posses.sion 

of  ,    But  that  no  responsible  person  has  been  in  charge 

thereof,  and  that  portions  of  the  said  effects  to  the  atnount  of 
upwards  of  thousand  d,oUars,  have  been,  disposed  of 

and  carried  away  hy  (or  slflte  facts  shpiving- ^dctual  or 

threatened  waste). 

And  this  deponent  further  says,  that  the  said  goods  are  in 
danger  of  waste  or  embezzlement,  and  that,  lis  this  deponent 
believes,  it  will  be  for  the  benefit  of  the  estate  of  the  said  de- 
ceased to  have  the  said  goods  seized  and  secured. 

(Jurat.)  (Signature.) 


Order. 


Present: 


Title. 


Surrogate's  Court 

Caption. 


Hon. 


SurrQgate. 


On  reading  and  filing  the  petition  of'  the  public  ad- 

ministrator of  the  county  of  verified  the  ■    -  day 

of.  19    and   the '  affidavit  of  a        .        of.jthe 

sai,d  ,  ;  deceased,  verified  the,,  i         ;    dajfflf  .j  19 

by  whiph  it  appears  that  the  said  intestate  left  him  surviving 
his  widow  and  and  his  only  ii6xt  of  kin 

■entitled  tb'a  distribiitive  share  in'his  estate,  and  re&iding  in'the 
County  of  New  York  at  the  time  of  the  death  of  the  said  in- 
testate, and  still  residing  in  the  said  county,  and  that  the  effects 
of  the  said  deceased  in  the  county  at  are  in  danger  of 

waste  and  embezzlement;  and  that  it  would  be  for  the  benefit  of 
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the  estate  of  the  said  intestate- to  have  the  said  stock  of  goods 
seized  and  secured;  Now,  on  mptionof  Esq.,  attorney 

for  as  public  administrator,  it  is 

Ordered,  That  the  said  public  administrator  of  the 

County  of  New  York,  .be,  and  he  hereby  is  authorized  to  take 
charge  of,  seize  and  secure  all  the  effects  of  the  said 
.  deceased,  wherever  the  satne  niay  be  found  within  the  said 
County  of  New  York. 

(Signature.) 
Surrogate. 

Inquiry  as  to  concealed  assets. 

§  7.  Whenever,  in  any  of  the  cases  in  which  the  public  administrator  is"  au- 
thorized to  take  charge  of  the  effects  of  any  deceased  person,  any  goods,  chattels, 
credits,  or  effects  of  the  deceased,  or  of  which  he  had  possession  at  the  time  of  his 
death,  or  within  twenty  days  previous  thereto,  shjifl  not  have  been  delivered  to  the 
public  administrator,  nor  accounted  for,  satisfactorily,  by  the  persons  who  were 
about  the  deceased  in  his  last  sickness,  or  in  whose  hands  the  effects  of  the  deceased, 
or  any  of  them  may  be  supposed  at  any  time  to  have  fallen,  the  public  administrator 
may  institute  an  inquify  concerning  the  same;  and  upon  satisfying  the  surrogate, 
by  affidavit,  that  there  are  reasonable  grounds  for  suspecting  that  any  such  effects 
are  concealed  or  withheld,  he  shall  be  entitled  to  a  subpoena  to  be  issue<l  by  the 
surrogate  under  his  seal  of  office,  to  such  persons  as  the  said  public  administrator 
shall  designate,  requiring  them  to  appear  before  such  surrogate,  at  the  time  and 
place  therein  to  be  specified,  for  the  purpose  of  being  examined  touching  the  estate 
and  effects  of  the  deceased.  If  the  surrogate  be  absent  from  the  city,  such  applicar 
tion  for  a  subpoena  may  be  made  to  any  justice  of  the  supreme  court,  or  to  the 
recorder  0/  said  city*  either  of  whom  is  hereby  authorized  to  issue  such  subpoena, 
under  his  hand  and  private  seal,  in  the  same  manner  as  the  surrogate. 

This  section  is  new.  The  public  a.dniiijist^'^tor,  acting  as  an  oflficer  of  the 
Surrogate's  Court  is  entitled  to  the  machinery  of.  the  court  for  the  purpose 
of  discovering  assets  which  it  is  his  duty  to  take  into  his  custody.  A  failure 
to  obey  the  subpoena  issued  under  this  section  and  to  appear  for  examina- 
tion at  the  time  and  place  designated  therein,  is  a  contempt,  punishable 
as  any  other  contempt  of  the  court.  See  §8.  While  doubtless  this  relief 
could  have' been  secured  by  the  former  public  adwnistrator  in  a  proper 
case,  it  was  not  expressly  covered  by  the  consolidation  act;  but  this  power 
of  inquisition,  which  is  manifestly  intended  to  be  safeguarded  by  a  wise 
judicial  discretion  in  the  exercise  thereof,  should  not  be  extended  beyond 
its  evident  purpose,  which  is  to  secure  and  preserve  the  character  of  ept^tes 
likely  to  fall  into  th^public  administrator's, l>3,nd;i/;  should  not  be  made  an 
occasion  of  burdening  such  estates  with  additional  costs  and  expenses. 
The  word  "satisfactorily"  in  the  above  section  appears  to  relate  to  the 
public  administrator,  but  he  mUst  satisfy  the  Surrogate  by  affidavit  that 
the  property  claimed  to  be  withheld  has  npt!  been  accounted  for  satisfac- 
torily, ,and  that  there  are  reasonalple  grc^qiji^s  for  sy^pecting  that  they  are 
concealed  or  withheld.    This  construction  of  >  the  section  makes  the  Surro- 

*  The  office  of  recorder  has  been  since  abolished,  §  1615  of  the  act  of  1897,  ch.  378, 
abolished  it  as  a  city  office,  making  it  a  county  offipe. 
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gate  the  judge  of  whether  an  occasion  for  the  exercise  of  the  power  hereby 
given  exists. 

inqttisitibn.    ' 

§  8.  Such  subpoena  shall  be  reserved  in  the  same  manner  as  in  civil  causes,  and 
if  any  person  shall  refuse  or  neglect  to  obey  the  same,  or  shall  refuse  to  answer 
touching  the  matters  hereinafter  specified,  he  shall  be  attached  and  committed  to 
prison  by  the  said  surrogate  or  other  officer  so  issuing  such  subpoena,  in  the  same 
manner  as  for  disobedience  of  any  citation  or  subpoena  issued  by  a  surrogate  in 
any  case  within  his  jurisdiction.  Upon  the  appearance  of  any  person  so  subpoenaed 
before  such  surrogate  or  other  officer,  he  shall  be  sworn  truly  to  answer  all  questions 
concerning  the  estate  and  effects  of  the  deceased,  and  shall  be  examined  fully  and 
at  large,  by  the  public  administrator  in  relation  to  the  said  effects. 

The  inquiry  conducted  under  these  two  sections  is  in  the  nature  of  a 
special  proceeding  and  the  party  interrogated  would  undoubtedly  be  en- 
titled, to  be  represented  by  counsel  thereon,  and  the  examination  will  un- 
doubtedly be  limited  I  by  the  ordinary  rules  of  evideiice,  and  the  provisions 
as  to  a  refusal  to  answer  touching  the  matters  hereinafter  specified  will  un- 
doubtedly be  restricted  to  mean  a  refusal  to  answer  any  proper  and  com- 
petent question  touching  such  matters.  The  inquiry  is  intended  to  be  ad- 
dressed to  the  discovery  of  property,  and  undoubtedly  the  person  Cited 
would  be  directed  to  answer  any  question  not  tending  to  incriminate  him 
and  relating  to  his  knowledge  of,  or  dealings  with,  such  property,  and  it 
would  be  competent  for  his  counsel,  if  present,  to  interrogate  him  after  the 
examination  fully  and  at  large  by  the  public  administrator. 

Surrogate's  Court, 

County  of  New  York. 
Application  for   in-     In  the  Matter  of  the  Estate 
quiry  under  §  8.  of 

Deceased. 

To  the  Surrogate  of  the  County  of  New  York: 

The  Petition  of  WILLIAM  M.  HOES  respectfully  shows: 
That  your  petitioner,  the  Public  Administrator  of  the  County 
of  New  York,  was  on  the  day  of  19    duly  ap- 

pointed the  Administrator  of  the  effects  of  the  above- 

named  deceased,  and  upon  that  same  day  letters  of  adminis- 
tration were  issued  to  him-.     ■ 

And  your  petitioner  further  shows,  upon  information  and 
belief.  That  one  in  the  County  of  New  York,  who  was 

about  the  person  of  the  deceased  prior  to  his  death,  has  in  his 
possession  and  under  his  control  certain  property  belonging  to 
the  decedent,  viz.: 
and  other  property  of  the  deceased. 

That  he  withholds,  conceals  and  refuses  to  exhibit  the  prop- 
erty above  described,  which  ought  to  be  delivered  to  the  peti- 
tioner, so  that  they  cannot  be  inventoried  or  appraised  by  hira. 

Your  petitioner  further  says,  ftat  the  sources  of  the  above 
information  are 

Wherefore,  he  prays  that  an  inquiry  may  be  made  respecting 
such  money  and  effects,  and  that  a  citation  be  issued,  directed 
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to  said  directing  him  to  attend  such  inquiry,  and  to 

be  examined  accordingly. 

Dated,  New  York,  19 
Public  Administrator,  etc.,  Administrator,  etc.,  of  Deceased. 
(Verification.) 


Present: 


Surrogate's  Court 
Caption. 


Hon. 


1  Surrogate. 

Order  for  inquiry.       In  the  Matter  of  the  Estate 

of  ,  :  , 
Deceased. 

On  reading  and  filing  the  annexed  petition,  and  on  motion 
of  Attorney  for  the  Petitioner, 

It  is  Ordered,  That  a  citation  issue,  directed  to  said 
requiring  him  to  appear  before  me  for  the  purpose  of  being  ex- 
amined touching  the  property  described  in  said  petition,  alleged 
to  be  in  his  possession  and  control  and  withheld  and  concealed 
from  the  Petitioner. 


Citation  to 
u;on  inquiry. ' 


appear 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

BY  THE  GRACE  OF  GOD,  FREE  AND  INDEPENDENT. 

To 

,  !  Send  Greeting: 

You  are  hereby  cited  and  required  personally  to  be  and  ap- 
pear before  our  Surrogate  of  the  County  of  New  York, 
at  the  Surrogate's  Office  of  said  County,  in  the  County 
Court  House  in  the  City  of  New  York,  on  the  day  of 
19  at  half-past  ten  o'clock  in  the  forenoon  of  that  day, 
then  and  there  to  attend  the  inquiry  concerning  certain  personal 
property  belonging  to  the  estate  of  deceased,  alleged 
to  be  in  your  possession  or  control,  and  to  be  examined  pei*- 
sonally  in  respect  to  the  same; 
In  Testimony  Whereof,  etc.. 

Clerk  of  the  Surrogate's  Court. 


Present: 


Surrogate's  Court 
Caption. 

Hon 


Order. 


Surrogate. 


Note. 

Note.  This  is  to 
be  entered  upon  the 
citation. 


In  the  Matter  of  the  Estate 
of 

Deceased 
To 

It  is  Ordered,  That  the  party  to  whom  the  foregoing 

citation  is  addressed,  be,  and  he  hereby  is,  directed  to  attend 
personally  at  the  time  aiid  place  and  for  the  purpose  therein 
specified. 

Power  of  Surrogate;  warrant. 
'     §9,  If,  upon  any  inquiry,  it; shall  appear  to  the  officer  conducting  the  same, 
that  any  effects  of  the  deceased  are  concealed  or  withheld,  and  the  person  having 
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possession  of  such  property  shall  not  give  the  security  herein  specified,  for  the  de- 
Uvery  of  the  same,  such  officer  shall  issue  his  warrant,  directed  to  the  sheriff,  mar- 
shals, and  const&,bles  of  the  city  or  county,  where  such  effects  may  be,  command- 
ing them  to  search  for  atid.  seize  the  said  effects  and  for  that  purpose,  if  necessary, 
to  break  open  any  house  in  the  daytime,  and  to  deliver  the  said  property  so  seized  to 
the  public  administrator,  which  warrant  shall  be  obeyed  by  the  officers  to  whom  the 
same  shall  be  directed  and  delivered,  in  the  same  manner  as  the  process  of  a  court  of 
record. 

But  such  warrant  shall  not  be  issued  to  seize  any  property,  if  the  person  in  whose 
; .  ppgse^ion  such  property  may  be,, or  any  one  iij  his  behalf,  shall  execute  a  bond,  with 
such  sureties,  and  in  such  penalty  as  shall  be  approved  by  the  surrogate,  or  other 
officer  acting  in- his  place,  to  the  public  administrator,  conditioned  that  such  obligors 
will  account  for  and  pay  to  the  said  public  administrator  the  full  value  of  the  prop- 
erty so  claimed,  and  withheld  (and  which  shall  be  enumerated  in  the  said  condition), 
whenever  it  shall  be  determined  in  any  suit  to  be  brought  by  the  public  adminis- 
trator, that  the  saji^  property  belongs  to  the  estate  of  any  deceased  person,  which 
the  administrator  has,  by  law,  authority  to  collect  and  preserve. 

It  is  unnecessary  to  indicate  precedents  for  the  search  warrant  or  for  the 
bond  to  be  used  under  this  section  as  they  may  readily  be  adapted.  It  is 
contemplated  that  the  warrant  shall  be  issued  by  the  officer  conducting  the, 
inquiry;  this  refers  either  to  the  Surrogate  of  the  county  who  shall  have 
issued  the  subppena,  which  naturally  would  be  returnable  before  him;  or  in 
the  case  of  his  absence  from  the  city,  the  justice  of  the  Supreme  Court,  or 
the  recorder  of  the  city  if  the  office  be  recreated,  either  of  whom  is  indi- 
cated in  §  7  as  authorized  to  issue  the  subpoena  "in  the  same  manner  as 
the  Surrogate,"  and  presumably  therefore  a  subpoena  issued  by  such  jus- 
tice (or  recorder)  must  be  made  returnable  before  him. 

Goods  at  quarantine.  \ 

§  10.  Whenever  any  effects  of  a  deceased  person,  of  which  the  public  adminis- 
trator is  authorized  to  take  charge,  shall  be  at  the  quarantine  at  the  time  of  the 
death  of  such  person,  or  shall  arrive  there  afterwards,  it  shall  be  the  duty  of  the 
health  officer,  his  assistants  or  deputies,  whichever  shall  be  present,  to  secure  the 
said  effects  from  waste  and  embezzlement,  and  to  make  a  true  inventory  thereof, 
and  when  the  rightful  claimants  of  such  affects  do  not  appear,within  three  months, 
to  deUver  the  same,  with  such  inventory,  to  the  public  administrator,  and  immedi- 
ately to  give  informajtion  of  such  effects  to  the  public  administrator,  to  cause  an 
inventory,  or  account  thereof  to  be  taken,  and  to  deliver  the  same  to  the  said  public 
administrator,  unless  the  said  property  be  of  such  a  description  as  ought  not  to  be 
removed,  or  may  be  ordered  to  be  destroyed  under  the  laws  concerning  the  public 
health, 

This  section  slightly  modifies  §  14  of  the  previous  act  and  is  confused  by 
an  interpolation  of  the  amendment  without  a  reconstruction  of  the  section. 
The  qbyious  intent  of  the  section  as  amended  is  that  the,  health  officer  or 
his  assistant  or  deputy  shall  have  a  preliiniriary  custody  of  such  effects  as 
against  the  public  administrator  for  three  months.  Second,  that  the  right- 
ful claimants  may  oust  the  public  administrator  by  appearing  and  claim- 
ing the  property  within  such  three  months.  Third,  the  power  of  the  health 
officer  to  destroy  tlie  property  under  the  laws  concerning  the  public  health 
is  retained  and  the  diity,  of  taking  an  inventory  at  the  outset  is  also  con- 
tinued.   The  section  as  it  reads  is  repetitious. 
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Sale  of  perishable  or  depreciating  property. 

§  11.  If  any  property  taken  into  the  charge  of  the  pubho  administrator,  by  right 
of  his  office,  shall  be  in  a  perishable  condition,  he  may  immediately  sell  the  same 
at  public  auction,  or  private  sale,  on  dbtainillg  an  oi-der  for  that  purpose  from  the 
surrogate,  which  shall  bfe  granted  on  due  proof  of  the  fact;  he  may  alsOj  before  letters 
of  administration  have  been  granted  to  him,  upon  the  order  of  the  surrogate,  sell 
at  public  auction  or  private  sale,  such  property  as  he  deems  it  necessary  to  sell  for 
the  preservation  and  benefit  of  the  estate. 

This  section  amplifies  §  15  of  the  previous  law  and  grants  the  public  ad- 
ministrator the  much  needed  power  of  selHng  not  only  property  which  is  in 
a  perishable  condition  {the  former  act  reading  perishing  condition)  but  also 
any  property  which  he  deems  it  necessary  to  sell  for  the  preservation  and 
benefit  of  the  estate.  The  provision  as  to  obtaining  an  order  from  the  Sur- 
rogate remits  to  the  distretion  and  judgment  of  that  officer  the  question  of 
whether  the  necessity  exists.  The  application  for  the  order  may  be  made 
ex  parte  and  on  affidavits  in  the  form  of  a  petition  or  application  for  the 
order,  which  affidavit  should  state  the  description  and  character  of  the 
property  and  such  circumstances  as  show  it  to  be  in  a  perishable  condition 
or  as  indicating  the  necessity  of  its  sale  for  the  preservation  and  benefit  of 
the  estate.  The  object  of  the  section  is  indicated  by  the  use  of  the  word 
and  between  preservation  and  benefit  instead  of  or;  it  emphasizes  the  duty 
of  the  administrator  prior  to  his  application  for  letters  merely  to  preserve 
the  estate;  nothing  in  the  nature  of  administration  thereon  is  indicated  by 
these  preliminary  sections. 


Affidavit  to  obtain 
order  to  sell  perish- 
able property. 


Surrogate's  Court, 
County  of 


Title. 


(Venue.) 

being  duly  sworn,  say^:  that  he  is  public  ad- 
ministrator of  the  county  of  New  'i'ork;  that  on  the  day 
of  19  of  died  intestate  at  said  city, 
leaving  certain  personal  property  therein;  that  no  notice  has 
been  received  by  the  said  public  administrator  that  anyone  en- 
titled to  a  distributive  share  in  the  estate  of  said  is  a 
resident  of  the  said  county;  and  that  the  said  by  right 
of  his  office  as  public  administrator^  did,  on  the  day  of  < 
19  take  possession  of,  and  now  holds,  the  said  property  whiph 
was  in  said  county  of  at  the  time  of  his  decease,  or  whicfi  has 
since  come  therein;  and  that  the  same  consists  of  the  goods  arid 
chattels  shown  in  the  annexed  Schedules  A  and  B. 

And  deponent  says  that  the  property  shown  on  Schedule  B 
hereto  annexed,  is  in  a  perishable  condition,  and  should  be  im- 
mediately sold  at  public  auction.  (Add  if  necessary:  And  depo- 
nent further  says  that  he  deems  it  necessary  for  the  preservation 
and  benefit  of  the  estate  that  the  following  additional  property 
be  sold,  and  desii'es  an  order  of  the  Surrogate  perniittiiig  slteh 
sale,  at  public  auction  or  private  sale.    Where  this  is  desiiied  add 
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allegation  that  letters  of  administration  have  not  yet  been 
granted  to  deponent.) 

(Jurat.)  (Signature.) 

At  a  Surrogate's  Court  (etc.). 
Present: 

Hon. 

Surrogate. 

Title. 

Order.  On  reading  and  filing  the  affidavit  of  hereto  annexed; 

by  which  it  appears,  to  the  satisfaction  of  the  Surrogate, 
that  Esq.,  the  public  administrator  of  the  county 

of  New  York,  has  in  his  charge,  by  right  of  his  office,  certain 
property  (which  is  described  in  schedules  attached  to  and  made 
part  of  said  affidavit),  and  that  pai't  of  such  property  described 
in  Schedule  B  thereto  annexed  is  in  a  perishable  condition; 

Now,  on  motion  of  attorney  for  the  said 

public  administrator,  it  is 

Ordered,  that  the  said  Esq.,  public  administrator 

of  the  county  of  New  York,  sell  at  public  auction  the  property 
described  in  the  said  affidavit  and  Schedule  B,  and  that  such 
sale  take  place  on  the  day  of  19    or  on  such 

adjourned  days  as  the  said  public  administrator  shall  designate. 
(And  add  if  necessary:  and  it  is 

Further  Ordered,  that  the  said  Esq.,  public  ad- 

ministrator as  aforesaid,  have  leave  to  sell,  at  public  auction 
or  at  private  sale,  such  other  property,  described  in  his  said 
affidavit  as  he  deems  it  necessary  to  sell  for  the  preservation 
.      and  benefit  of  the  estate.) 

(Signature.)    . 

When  letters  necessary — ^Estate  over  $100. 

§  12.  If  the  property  of  an  intestate  of  which  the  public  administrator  is  author- 
ized to  take  charge,  shall  exceed  in  value  the  sum  of  one  hundred  dollars,  he  shall 
immediateily  give  notice  of  his  intention  to  apply  to  the  surrogate  for  letters  of 
administration  upon  the  estate  of  such  intestate,  specifying  the  time  and  place 
when  such  application  will  be  made.  Such  notice  shall  be  served  personally  on  the 
widow  and  the  relatives  of  the  intestate  entitled  to  any  share  in  his  estate,  if  there 
be  any  to  be  found  in  the  county,  and,  in  case  of  an  application  for  letters  of  ad- 
ministration with  the  will  annexed,  upon  the  legatees  named  in  said  will  and  upon 
the  husband  or  widow  and  relatives  who  would  have  been  entitled  to  the  estate 
had  the  deceased  died  intestate,  if  there  be  any  to  be  found  in  the  county,  at  least 
thirty  days  before  the  time  therein  specified.  If  there  be  none  to  be  found  in  the 
said  county,  and  in  all  cases  where  the  notice  shall  not  have  been  personally  served, 
it  shall  be  published  at  least  twice  in  each  week,  for  four  weeks,  in  some  newspaper 
printed  in  the  county. 

The  provisions  of  this  section  indicating  the  statutory  procedure  upon 
the  application  must  be  strictly  followed,  particularly  as  to  the  service  or 
publication  of  the  notice.  This  section  follows  the  prior  law  except  in  re- 
gard to  the  provision  included  for  service,  where  the  decedent  is  shown  to 
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have  left  a  will  and  the  application  is  for  letters  of  administration  with  the 
will  annexed. 

It  will  be  noted  that  the  persons  entitled  to  notice  of  the  application  by 
the  pubKc  administrator  are,  as  they  were  under  §  17,  of  the  former  act, 
the  persons  entitled  to  a  distributive  share  of  the  personal  estate.  So  the 
decision  in  Matter  of  Brewster,  5  Dem.  259,  is  still  appHcable,  in  which  Sur- 
rogate Rollins  held :  "  that  the  public  administrator  was  not  bound  to  give 
notice  of  his  intention  to  apply  for  letters,  to  a  relative  of  the  decedent  who 
though  having  a  prior  right  to  letters  is  not  actually  entitled  to  a  share  in 
the  estate,"  citing  Lathrop  v.  Smith,  24  N.  Y.  417;  Butler  v.  Perrott,  1 
Dem.  9.  It  was  further  held  in  that  case,  "  that  a  failure  on  the  part  of  the 
public  administrator  to  give  proper  notice  to  persons  entitled  thereto,  was 
an  irregularity  which  did  not  vitiate  the  proceeding  and  which  could  only 
be  taken  advantage  of  by  the  party  entitled  to  and  faiUng  to  receive  no- 
tice." Ibid.,  at  p.  264,  citing  James  v.  Adam^,  22  How.  Pr.  409;  People  v. 
Waldrori,  52  How.  Pr.  221;  Johnston  \.  Smith,  25  Hun,  171;  Kelly  v.  West, 
80  N.  Y.  139,  145.  It  is,  however,  undoubtedly  true  that  if  this  irregu- 
larity be  set  up  by  one  of  the  persons  entitled  to  notice,  the  letters  granted 
to  the  public  administrator  may  be  revoked.  Proctor  v.  Wanamaker,  1 
Barb.  Ch.  302. 

Bureau  op  the  Public  Administrator, 

Street, 
Borough  of  Manhattan,  New  York  City. 
Notice  under  §  12.  Notice  is  hereby  given  to  and  to  the  relatives  and 

next  of  kin  of  deceased,  who  is  alleged  to  have  died  in- 

testate, that  I  shall  apply  to  a  Surrogate  of  the  Goiinty  of  New 
York,  at  his  office  in  the  County  Court  House  in  the  City  of  New 
York,  for  letters  of  administration  upon  the  estate  of  the  said 
intestate,  on  the  day  of  next,  at  10.30  o'clock  in 

the  forenoon. 

Dated,  New  Yort,  19 

WILLIAM  M.  HOES, 
Public  Administrator. 

Bureau  of  the  Public  Administrator, 

Street, 
Borough  of  Manhattan,  New  York  City. 
To  the  Surrogate's  Court  of  the  County  of  New  York : 
Please  to  take  notice  that  on  the  day  of 

19  at  10.30  o'clock  in  the  forenoon,  I  will  apply  to  you  for 
Letters  of  Administration  upon  the  estates  of  the  following 
named  intestates: 

Very  respectfully, 

WILLIAM  M.  HOES, 
Public  Administrator. 
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Petition  by  pub- 
lic administrator  for 
letters. 


Surrogate's  Court, 

County  of  New  York. 
In  the  Matter  of  the  Appli- 
cation for  Administration 
on  the  Goods,  Chattels  and 
Credits  of  Deceased. 

To  the  Surrogate  of  the  County  of  New  York: 
The  Petition  of  WILLIAM  M.  HOES,  the  PubUc  Adminis- 
trator of  the  County  of  New  York,  respectfully  showeth,  that 
he  is  informed  by  of  the  City  of  New  York,  and  ver- 

ily believes  that  departed  this  life  at  on  or 

about  the  day  of  without  leaving  any  last  will 

and  testament;  and  that  the  said  deceased  died  seized  of  no 
real  property,  but  possessed  of  certain  personal  property  in  the 
State  of  New  York,  the  value  of  which  does  not  exceed  the  sum 
of  about  dollars. 

That  the  said  deceased  left  surviving  as  next  of  kin 

but  no  relative  or  next  of  kin  entitled  to  share 

in  the  estate,  residing  or  to  be  found  in  the  County  of  New  York. 
That  the  said  deceased  was  at  or  immediately  previous  to 
death  a  resident  of  the  County  of  New  York,  and  left  personal 
property  therein  by  means  whereof  the  ordering  and  granting 
administration  of  all  and  singular  the  goods,  chattels  and  credits 
whereof  said  deceased  died  possessed  in  said  State,  and  also  the 
auditing,  allowing  and  final  discharging  the  accounts  thereof, 
belong  unto  the  Surrogate  of  the  said  County.  That  your  peti- 
tioner has  caused  due  notice  to  be  served  and  published  as  is 
required  by  law,  and  as  appears  by  affidavits  accompanying  this 
petition. 

That  no  previous  application  has  been  made  for  letters  of 
administration  upon  the  goods,  chattels  and  credits  of  the  above- 
named  deceased. 

Your  petitioner  therefore  prays  that  you  will  appoint  him 
administrator  of  all  and  singular  the  goods,  chattels  and  credits 
which  were  of  said  deceased. 

Public  Administrator  of  the  County  of  New  York. 
(Verification.) 

Conflicting  rights  to  letters. 

§  13.  At  the  time  specified  in  such  notice,  any  person  interested  in  the  estate 
of  the  deceased  may  appear  and  contest  the  granting  of  letters  of  administration 
to  the  pubUc  administrator,  and  shall  be  entitled  to  subpoenas  to  compel  the  attend- 
ance of  witnesses  on  such  hearing.  If  it  shall  appear  that  the  deceased  has  left  any 
will  of  his  personal  property,  by  which  any  executor  is  appointed  who  is  competent 
and  qualified  according  to  law  to  take  upon  him  the  execution  of  such  will;  or  if  it 
shall  appear  that  there  is  a  widow  or  any  relative  of  the  deceased  entitled  to  a  share 
in  his  estate,  willing,  competent  and  qualified  according  to  law  to  take  letters  of 
administration,  with  the  will  annexed,  if  there  be  one,  or  to  take  letters  of  adminis- 
tration, if  there  be  no  will,  then  letters  testamentary  shall  be  granted  to  such  execu- 
tor or  letters  of  administratiori  ^hall  be  granted  to  such  widow  or  relative,  as  in 
other  cases.  Upon  such  letters  testamentary  or  letters  of  administration  being 
granted,  all  control  and  authority  of  the  public  administrator  over  the  estate  of  the 
deceased  shall  cease,  and  every  order  that  may  have  been  previously  granted  to 
him  in  relation  to  the  estate  shall  be  revoked- 

Section  13  consolidates  §§  18,  19  and  20  of  the  former  law  and  marks  the 
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point  at  which  the  temporary  administration  or  rather  custody  of  the  de- 
cedent's effects  by  the 'public  administrator  determines.  The  whole  ob- 
ject of  the  law  of  public  administration  is  to  conserve  estates  for  unknown 
and  indigent  heirs  or  next  of  kin  with  the  least  possible  expense  and  under 
the  greatest  possible  safeguards  as  to  security.  Consequently  as  soon  as  it 
develops  that  there  are  persons  entitled  to  administer  or  entitled  to  exe- 
cute the  will,  if  there  be  one,  the  object  of  the  law  is  satisfied  and  the  prop- 
erty must  be  turned  over  to  such  person  or  persons  subject  to  the  reason- 
able expenses  incurred  by  the  public  officer  in  his  preservation  and  custody 
of  the  estate. 

Reimbursement  of  necessary  expense. 

§  14.  The  expenses  incurred  by  the  public  administrator,  in  all  necessary  meas- 
ures for  securing  and  guarding  the  effects  of  the  deceased  from  waste  and  embezzle- 
ment, of  serving  and  publishing  the  notice  aforesaid,  and  of  obtaining  any  necessary 
order  from  the  surr6gate,  and  of  executing  such  order,  shall  be  taxed  and  allowed 
by  the  surrogate,  and  may  be  retained  by  the  public  administrator  out  of  any 
moneys  or  effects  of  the  deceased  in  his  hands,  and  the  residue  thereof  shall  be  de- 
livered by  him  to  the  executor  or  administrator  so  allowed  or  appointed  without  any 
abatement  or  deduction  for  commissions  or  for  any  other  charges  than  such  as  shall 
have  been  so  allowed  and  taxed.  If  there  shall  be  no  moneys  or  effects  of  the  de- 
ceased in  the  hands  of  the  public  administrator  to  pay  such  expenses,  the  same,  after 
being  allowed  and  taxed,  shall  be  paid  by  the  executor  or  administrator  so  ap- 
pointed, in  preference  to  all  other  debts  or  claims,  except  funeral  charges,  and  the 
public  administrator  may  maintain  an  action  therefor  in  his  own  name. 

It  will  be  noted  that  for  this  temporary  administration  the  public  ad- 
ministrator is  only  entitled  to  be  recouped  hi?  expenses  without  any  abate- 
ment or  reduction  for  commissions  or  for  any  other  charges,  excepting  such 
as  shall  have  passed  the  scrutiny  of  the  taxing  officer,  who  is  declared  to' 
be  the  Surrogate  himself. 

Letters  to  public  administrator. 

§  15.  If  no  executor  be  allowed,  and  no  letters  testamentary  or  of  administration 
be  granted  by  the  surrogate  to  any  other  person,  at  the  time  specified  for  hearing 
the  application,  or  at  such  other  times  as  shall  have  been  appointed,  then,  unless  it 
appear  that  letters  testamentary  or  of  administration  have  already  been  granted 
on  such  estate,  the  surrogate  shall  grant  letters  of  administration  thereon,  with 
the  will  annexed  or  otherwise,  as  the  case  may  require,  to  the  public  adniihistrator, 
without  requiring  him  to  file  a  further  or  pther  official  oath  or  boncl,  briefly  stating 
that  the  administration  of  the  goods,  chattels,  credits,  and  effects  of  the  deceased 
has  been  granted  to  him  according  to  law;  which  letters,  the  record  thereof,  and  a 
transcript  of  such  record  duly  certified,  shall  be  conclusive  evidence  of  the  authority 
of  said  public  administrator  in  all  cases  in  which  he  is  authorized  by  law  to  act. 

From  these  sections  it  appears  that  the  public  administrator  is  entitled 
to  letters  only  in  case  nobody  entitled  thereto  under  §  2588,  has  satisfied 
the  Surrogate  of  his  right  to  administer  or  to  take  letters  testamentary  in- 
case a  will  has  turned  up.  His  right  may  be  defeated,  however,  by  proof 
of  administration  elsewhere  under  letters  testamentary  or  of  administration 
already  granted.  In-  case  letters  are  granted  to  the  public  administrator 
the  form  of  such  letters  is  essentially  similar  to  that  of  ordinary  letters  of 
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administration  or  with  the  will  annexed,  and  no  precedent  for  the  same 
need  be  here  given. 

It  is  to  be  noted  again,  that  the  procedure  to  be  pursued,  where  the  pub- 
lic administrator  of  New  York  County  seeks  letters,  is  not  regulated  by  the 
Code  but  by  the  statute,  the  sections  of  which  are  here  given.  Matter  of 
Brewster,  5  Dem.  259. 

Where  estate  not  over  $100. 

§  16.  If  the  property  of  any  intestate,  of  which  the  public  administrator  is  author- 
ized to  take  charge,  be  worth  a  sum  not  exceeding  one  hundred  dollars,  he  shall 
immediately  give  notice,  briefly  stating  that  the  effects  of  the  deceased,  naming 
him,  with  his  addition,  in  the  hands  of  the  public  administrator,  will  be  administered 
and  disposed  of  by  him  according  to  law,  unless  the  same  be  claimed  by  some  lawful 
executor  or  administrator  of  the  deceased,  by  a  certain  day  to  be  specified  in  such 
notice,  not  less  than  thirty  days  from  the  service  or  first  publication  thereof,  as 
herein  directed.  Such  notice  shall  be  personally  served  on  the  widow  and  every 
relative  of  the  deceased  who  shall  be  residing  in  the  county  of  New  York,  and  in 
case  of  an  application  for  letters  of  administration  with  the  will  annexed,  upon  the 
legatees  named  in  said  will  and  upon  the  husband  or  widow  or  relatives  who  would 
have  been  entitled  to  the  estate  had  the  deceased  died  intestate,  who  shall  be  resid- 
ing in  the  county  of  New  York,  if  any  can  be  found,  and  if  none  be  found,  and  in 
'  all  cases  where  such  personal  service  shall  not  have  been  made,  the  notice  shall  be 
published  once  in  each  week,  for  four  weeks,  in  a  newspaper  printed  in  the  county. 

It  will  be  noted,  first,  that  the  thirty  days'  notice  required  to  be  given 
under  this  section  must  be  served  on  the  widow  and  every  relative  of  the 
deceased  resident  in  the  county  of  New  York.  The  section  differs  from  the 
former  statute,  §§  24-25,  in  that  it  provides,  that  where  the  application 
is  for  letters  of  administration  with  the  will  annexed  the  thirty  days'  no- 
tice must  be  served  upon  the  legatees  named  in  the  will,  and  upon  the 
husband,  or  widow,  or  relatives  who  would  be  entitled  to  a  distributive 
share  of  the  estate,  with  the  additional  quaUfication,  "who  shall  be  resid- 
ing in  the  coimty  of  New  York." 

Effect  of  notice  and  no  claim. 

§  17.  If,  at  the  time  appointed  in  such  notice,  no  claim  to  the  effects  of  the  de- 
ceased shall  have  been  made  by  any  lawful  executor  or.  administrator,  the  public 
administrator  shall  make  and  file  in  the  office  of  the  surrogate  an  affidavit,  stating 
the  value  of  the  property  and  the  effects  of  the  deceased,  and  service  and  publication 
of  the  notice  by  him,  as  above  directed,  and  that  no  claim  has  been  made- according 
to  law,  and  that  he  has  taken  upon  himself  the  administration  of  the  estate  of  the 
deceased.  Upon  fiUng  such  affidavit,  the  public  administrator  shall  be  vested  with 
all  the  rights  and  powers,  and  be  subject  to  all  the  duties  of  an  administrator  of 
the  estate  of  the  deceased,  in  the  same  manner  as  if  the  letters  of  administration 
had  been  granted,,  without  filing  a  further  or  other  oflBcial  oath  or  bond.  Such 
affidavit  and  a  duly  certified  copy  thereof,  shall  be  presumptive  evidence  of  the 
facts  therein  contained,  and  that  administration  of  the  estate  of  the  deceased  has 
been  committed  to  the  public  administrator  according  to  law. 

This  section  embodies  §§  26  and  27"  of  the  former  act. 

Restraints  meanwhile  on  public  administrator. 

§  18.  Until  letters  of  administration  shall  be  granted  to  the  public  administrator, 
or  until  an  affidavit  shall  be  filed  by  him  as  above  directed,  he  shall  not  proceed 
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in  the  administration  of  any  estate,  further  than  to  pay  funeral  charges  of  the  de- 
ceased, to  take  possession  of  and  secure  his  effects  as  hereinbefore  authorized,  to 
sell  such  of  them  as  shall  be  perishable,  or  such  as  he  deems  it  necessary  to  sell  for 
the  preservation  and  benefit  of  the  estate,  and  to  defray  the  expenses  of  such  pro- 
ceedings, and  of  serving  and  publishing  notices,  and  of  taking  out  letters  of  adminis- 
tration; but  he  shall  have  authority,  by  virtue  of  his  office,  to  receive  and  dispose 
at  pubhc  auction  of  all  property  except  cash,  which  may  be  delivered  to  him  of 
persons  dying  and  reported  to  him  by  the  commissioner  of  public  charities,  the  com- 
missioner of  correction,  and  by  coroners,  or  by  any  other  person,  not  exceeding  in 
value  in  any  one  cslse  twenty  dollars,  when  the  same  is  unclaimed  for  a  period 
of  three  months  after  the  delivery  in  each  particular  ease,  and  he  shall  pay  the 
proceeds  of  such  sales,  and  of  such  estates  so  unclaimed,  into  the  treasury  of  the 
city  of  New  York,  to  the  credit  of  account  of  intestate  estates,  without  deduction 
other  than  for  lawful  debts  or  claims  for  funeral  expenses,  payable  out  of  the  same, 
and  commissions;  and  at  any  time  within  six  years  thereafter,  the  moneys  so  paid 
into  the  treasury  of  the  city  of  New  York,  may  upon  application  by  the  public 
administrator  be  returned  to  him  by  the  comptroller  of  said  city  for  distribution  to 
those  entitled  thereto,  without  a  decree  of  the  surrogate. 
§  2.  This  act  shall  take  effect  immediately. 

The  latter  half  of  this  section,  following  the  embodiment  of  §  28  of  the 
former  act,  is  new;  and  the  last  clause,  of  §  1  and  all  of  §  2  embodies  all 
amendment  by  chap.  533,  Laws  1915. 

Where  decedent  a  foreigner,  recognition  of  consuls. 

§  19.  Whenever  the  deceased,  of  whose  estate  the  public  administrator  is  author- 
ized to  take  charge,  shall  be  a  foreigner,  and  shall  not  have  become  naturalized, 
or  taken  any  steps  for  that  purpose,  it  shall  be  the  duty  of  the  public  administrator 
to  serve  upon  the  consul  of  the  nation  to  which  the  deceased  belonged,  if  any  there 
be  in  the  city  of  New  York,  or  upon  his  deputy,  the  notice  of  his  intention  to  apply 
for  letters  of  administration,  apd  of  his  intention  to  administer,  hereinbefore  speci- 
fied, said  notice  to  be  served  eight  days  before  the  return  thereof.  During  the 
administration  of  any  estate  by  the  public  administrator,  upon  his  application  for 
letters  of  administration,  upon  his  accounting,  and  in  any  proceeding  taken  or  suit 
brought  by  or  against  him,  the  consul  or  consul-general  or  consular  representative, 
resident  in  the  city  of  New  York  or  his  deputy  may  appear  in  person  or  by  attorney 
for  any  person  interested  in  the  estate  as  creditor,  husband,  widow,  next  of  kin, 
legatee,  guardian  of  a  minor,  or  otherwise,  including  a  minor,  who  is  then  a  resident 
of  the  country  which  the  said  consul,  consul-general  or  consular  representative, 
represents,  without  filing  a  power  of  attorney  or  other  authority  with  the  surrogate; 
and  in  the  case  of  accountings  riiay  waive  the  issue  and  service  of  a  citation  and 
consent  to  the  entry  of  a  decree  therein;  and  all  citations  now  required  by  law  to 
be  served  upon  such  persons  may  in  the  discretion  of  the  public  administrator  be 
served  upon  s^id  consuls^  consuls-general  or  consular  representatives  or  their 
deputies  in  lieu  of  service  upon  them  eight  days  before  the  return  day  thereof;  but 
minors'  interests  shall  be  represented  as  heretofore  in  all  proceedings  or  actions  in 
court,  by  special  guardians  appointed  by  the  surrogate,  or  by  their  general 
guardians. 

The  first  sentence  in  this  section  embodies  §  29  of  the  former  act,  with 
the  exception  that  the  notice  is  prescribed  to  be  an  eight  (8)  day  notice. 
The  latter  part  of  this  section  is  new. 

Reference  back  to  §  5,  ante,  may  be  made.  The  two  together  indicate 
that  there  is  no  statutory  intent  to  give  the  consul  any  right,  prior  or 
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otherwise,  to  admiriister,  but  only  to  represent,  parties  interested  in  the 
administration,  except  as  to  wages  and  effects  of  seamen  of  his  nation. 

Surrender  to  regular  representative  with  letters. 

§  20.  If  any  lawful  executor  or  administrator  shall  appear  to  claim  the  effects 
of  the  deceased,  at  any  time  before  the  public  adrninistrator  becomes  vested  with 
the  power  of  administering  such  effects,  he  shall,  on  producing  the  letters  testa- 
mentary or  of  administration,  be  entitled  to  receive  the  goods  and  effects  of  the 
deceased,  in  the  hands  of  the  pubUc  administrator,  after  deducting  the  charges 
specified  in  section  fourteen  hereof,  to  be  allowed  and  taxed  by  the  surrogate  ae 
therein  directed. 

This  section  corresponds  to  §  30  of  the  forfner  act. 

Supersession  of  his  powers. 

§  21.  The  powers  and  authority  of  the  public  administrator,  in  relation  to  the 
estate  of  any  deceased  person,  shall  be  superseded  in  the  three  following  cases: 

1.  Where  letters  testamentary  shall  be  granted  to  any  executor  of  a  will  of  any 
deceased  person,  either  before  or  after  the  public  administrator  shall  have  taken 
letters,  or  become  vested  with  the  powers  of  an  administrator  upon  such  estate. 

2.  Where  letters  of  administration  of  such  estate  shall  have  been  granted  to 
any  other  person,  before  the  public  administrator  became  vested  with  the  powers 
of  an  administrator  upon  the  same  estate. 

3.  Where  letters  of  administration  shall  be  granted  upon  such  estate,  by  any 
surrogate  having  jurisdiction,  at  any  time  within  six  months  after  the  public  ad- 
ministrator became  vested  with  the  powers  of  an  administrator  upon  such  estate. 
See  Matter  of  Blake,  60  Misc.  627. 

This  section  corresponds  to  §  31  of  the  former  act. 

Reserved  right  of  certain  persons  to  supersede  public  administrator. 

§  22.  If  any  husbaind,  widow,  or  next  of  kin  of  the  deceased,  entitled  to  a  distribu- 
tive share  in  the  estate  of  deceased,  being  competent  and  qualified  according  to 
law,  shall,  within  three  months  after  the  public  administrator  has  become  vested 
with  the  powers  of  an  admiiristrator  on  such  estate,  apply  to  either  of  the  surrogates 
of  the  county  of  New  York  for  letters  of  administration,  the  same  shall  be  granted 
to  him,  upon  proof  to  the  surrogate  that  the  applicant  did  not  reside  in  the  county 
at  the  time  of  the  death  of  the  intestate;  or  that,  residing  in  the  said  county,  no 
notice  was  served  on  him  as  herein  required.  Upon  notice  being  given  to  the  public 
administrator  of  the  granting  such  letters  testamentary,  or  letters  of  administration, 
in  either  of  the  cases  aforesaid,  by  producing  to  him  duly  attested  copies  thereof, 
his  powers  and  authority  in  relation  to  such  estate  shall  cease;  and  he  shall  deliver 
over  to  the  executor  or  administrator  so  appointed  the  property,  moneys  and  ef- 
fects in  his  hands  belonging  to  the  said  estate,  after  deducting  his  commissions  on 
the  moneys  received  by  him,  at  the  rate  hereinbefore  allowed,  and  the  expenses 
incurred  by  him  in  section  fourteen  hereof,  to  be  allowed  and  taxed  as  therein  di- 
rected. 

This  section  substantially  embodies  §§  32  and  33  of  the  former  act. 

Effect  on  pending  suits. 

§  2S.  No  suit  or  proceeding  that  shall  have  been  commenced  by  the  public  ad- 
ministrator shall  abate  on 'account  of  his  authority  having  ceased  for  any  cause; 
but  Jthe  same  may  be  continued  by  his  successor,  who  shall  succeed  him  in  the  ad- 
ministration of  the  estate,  in  relation  to  which  such  suit  or  proceeding  shaU  have 
been  brought. 
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This  section  amends  §34  of  the  former  act  by  adding  the  words  "or 
proceeding"  and  by  omitting  the  words  "by  his  successor,"  "or  the  execu- 
tor or  administrator  of  the  deceased"  which  were  purely  surplusage. 

Permanent  rights  and  duties. 

§  24.  Whenever  the  pubUo  administrator  shall  become  vested  with  the  right  of 
administering  upon  any  estate  whether  by  right  of  his  office  or  by  grant  of  original 
letters  of  administration,  or  letters  of  a<lministration  de  bonis  rum,  or  letters  of  ad- 
ministration with  the  will  annexed,  he  shall  possess  the  following  rights  and  powers 
and  bo  subject  to  the  following  obligations: 

1.  He  shall  have  all  the  rights,  powers  and  authority  given  by  law  to  any  ad- 
ministrator, except  so  far  as  the  same  may  be  qualified  by  the  provisions  of  this  act. 

2.  He  may,  like  any  administrator,  sue  and  be  sued. 

3.  He  shall  make  and  return  an  inventory  in  all  cases,  in  the  same  manner  and 
within  the  same  time  as  is  required  by  law  of  other  administrators,  and  the  same 
proceedings  may  be  had  to  compel  such  return. 

4.  He  may  sell  the  personal  property  of  the  deceased  at  public  auction,  after 
publishing  notice  thereof  three  days  daily  in  a  newspaper  in  the  county  of  New  York, 
or  he  may  sell  at  private  sale,  or  in  such  other  manner  and  upon  such  other  notice 
as  the  surrogate  may  direct. 

5.  He  shall  sell  public  stock  or  stock  or  bonds  of  any  incorporated  company,  or 
other  securities,  within  two  months  after  letters  of  administration  have  been  granted 
to  him,  unless  upon  his  application  or  upon  the  application  of  some  person  interested 
in  the  estate,  he  is  directed  by  the  surrogate  to  hold  said  securities  for  a  longer 
period;  or,  unless  the  same  have  no  market  value,  in  which  case  he  may  hold  said 
securities  until  his  accounting,  or  until  a  sale  is  directed  by  the  surrogate. 

6.  In  all  cases  where  the  estate  of  any  deceased  person  in  his  hands,  after  the  pay- 
ment of  funeral  expenses,  is  less  than  the  value  of  fifty  dollars,  he  may  make  distri- 
bution of  the  estate  without  notice  to  the  creditors  of  the  deceased  to  exhibit  their 
claims  and  without  notice  to  the  legatees,  husband  or  widow  or  relatives,  to  claim 
their  legacies  or  distributive  shares;  but  in  all  other  cases  he  shall  give  such  notice  by 
publication  once  in  each  week  for  twelve  weeks  in  two  newspapers  printed  in  said 
county,  requiring  said  creditors  to  present  their  claims  and  said  legatees,  husband 
or  widow,  and  next  of  kin  to  claim  their  legacies  or  distributive  shares,  within  twelve 
weeks  from  the  date  of  such  notice;  if  a  suit  be  brought  or  proceedings  begun  by  a 
creditor,  legatee,  husband,  wife,  or  next  of  kin,  or  assignee  or  representative  of  such, 
on  a  claim  which  is  not  presented  to  him  within  six  months  from  the  date  of  his 
letters  of  administration,  he  shall  not  be  chargeable  for  any  assets  or  money  that  he 
may  have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in  making 
distribution  to  the  husband  or  wife  or  next  of  kin,  before  such  suit  was  brought  or 
proceeding  was  commenced,,  provided  he  shall  have  given  said  notice. 

7.  He  may  proceed  as  other  administrators  are  allowed  by  law,  to  discover  assets 
or  obtain  any  knowledge  or  information  which  will  in  any  way  aid  him  in  making 
discovery  of  assets  which  ought  to  be  delivered  to  him  and  appraised,  and  to  ob- 
tain the  delivery  and  possession  of  the  same;  the  surrogate  may,  even  though  an 
answer  be  filed  as  provided  in  §  2709,  (now  §  2676)  of  the  code  of  civil  procedure, 
direct  the  person  cited  to  be  examined  as  to  any  knowledge  or  information  he  may 
have  which  may  in  any  way  aid  the  administrator  in  making  discovery  of  the 
assets. 

8.  He  shall  adjust  and  pay  all  demands  against  the  estate  of  the  deceased,  in 
the  same  manner  as  other  administrators;  and  like  them,  may  refer  all  disputes 
respecting  such  demands. 

9.  Six  months  after  he  shall  become  vested  with  the  right  of  administeting  upon 
any  estate,  and  except  in  the  cases  mentioned  in  paragraph'  sixteen  of  this  section, 
he  shall  account  on  oath  to  the  surrogate  for  all  the  assets  of  such  estate  received 
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by  him,  and  for  the  application  thereof,  and  the  same  proceedings  may  be  had  to 
compel  such  accounting  as  are  provided  by  law  in  the  case  of  administrators. 

10.  He  may,  in  his  discretion,  proceed  as  other  administrators  are  allowed  by 
law,  after  the  expiration  of  six  months  from  the  time  he  became  vested  with  the 
powers  of  an  admihistratojr  on  any  ^tate,  to  have  a  final  settlement  of  his  accounts 
in  relation  to  such  estate,  and  with  the  like  effect. 

11.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed  for  any  payment 
made  by  him,  unless  in  addition  to  the  other  vouchers  therefor,  it  shall  appear  that 
the  same  was  made  on  a  check,  signed  by  himself  upon  the  bank  or  banks  in  which 
his  deposits  are  required  to  be  made,  excepting  that  he  may  be  allowed  for  current 
expenses  authorized  by  law,  expenses  of  administration  and  claims  of  creditors  and 
tlistributive  shares  and  legacies,  not  to  exceed  twenty  dollars  paid  at  any  one  time. 

12.  In  the  settlement  of  his  accounts  he  shall  not  be  allowed  for  any  demand 
which  he  may  have  against  the  estate  of  the  deceased,  unless  such  demand  was 
specified  in  writing  to  the  surrogate  at  the  time  of  applying  for  letters  of  adminis- 
tration; or  at  the  time  of  filing  the  affidavit  herein  required  to  vest  him  with  the 
rights  of  an  administrator,  nor  unless  it  shall  appear  that  he  had  such  demand,  or 
that  his  responsibility,  on  which  it  may  be  founded,  existed,  previous  to  the  death 
of  the  person  against  whose  estate  it  may  be  exhibited. 

13.  He  shall  pay  all  legacies  and  shares  of  the  estate  of  the  deceased  according 
to  the  decrees  of  the  surrogate;  but  he  may  in  his  discretion  pay  a  legacy  or  a  dis- 
tributive share  payable  to  an  infant  having  no  general  guardian  appointed  by  a 
court  of  this  state  to  his  father,  and  if  his  father  be  dead,  then  to  his  mother,  and 
if  both  be  dead,  then  to  the  person  with  whom  said  infant  resides,  for  the  use  and 
benefit  of  such  infant;  but  the  payment  or  an  aggregate  of  payments  so  made  shall 
not  exceed  the  sum  of  two  hundred  and  fifty  dollars. 

14.  The  balance  of  any  money  in  his  hands  on  the  adjustment  of  his  accounts, 
whether  payable  to  persons  unknown  or  if  known  whose  places  of  residence  are 
unknown,  shall  be  paid  immediately  into  the  treasury  of  the  city;  and  he  shall 
transfer  and  deliver  to  the  corporation  of  the  said  city  all  public  stocks,  stocks  and 
bonds  of  any  incorporated  company,  and  other  securities  belonging  to  the  estate 

:   of  the  deceased,  if  any  there  be  in  his  hands  remaining  unsold. 

15.  Whenever  in  the  performance  of  his  duty  he  shall  take  an  appeal  from  any 
decision  affecting  an  estate  in  hip  hands,  an  undertaking  shall  not  be  required  to 
perfect  such  appeal  or  to  stay  execution. 

16.  When  the  estate  in  his  hands,  or  any  part  thereof,  is  not  claimed  by  the 
widow,  husband,  next  of  kin,  legatees  and  creditors  of  the  deceased  for  a  period 
of  one  year  after  the  estate  passes  into  his  possession,  and,  after  paying  the  just 
debts  of  the  deceased  and  the  expenses  of  administration,  the  balance  of  said  estate 
is  less  than  two  hundred  and  fifty  dollars,  he  shall  pay  the  residue  unclaimed  into 
the  city  treasury,  to  the  credit  of  account  of  intestate  estates;  the  rights  and  reme- 
dies of  all  pfersdns  interested  in  any  estate,  or  part  of  any  estate,  so  paid  into  the 
city  treasury,  whether  as  widow,  husband,  next  of  kin,  legatee,  creditor  or  other- 
wise, to  compel  an  accounting  by  him  before  the  surrogate  of  the  county  of  New 
York  are  not  hereby  affected  or  impaired,  but  the  decree  of  distribution  which  shall 
be  ^adg  in  suc^  proceedings  shall  provide  that  the  payments  therein  directed  shall 
be  made  by  the  comptroller  of  the  city  of  New  York  out  of  the  intestate  estates 
account  of  the  city  treasury. 

17.  Where  the  estate  in  his  hands  is  claimed  by  the  widow,  husband,  next  of  kin, 
legatees  or  creditors  of  the  deceased,  any  or  all  of  whom  reside  out  of  this  state, 
and,  after  paying  the  just  debts  of  the  deceased  and  the  expenses  of  administration, 
the  balance  of  said  estate  is  less  than  two  hundred  and  fifty  dollars,  service  of  the 
citation  upon  the  judicial  settlement  of  his  account  shall  be  made  upon  those  persons 
only  whose  places  of  residence  are  known;  the  order  of  the  surrogate  directing  the 
service  of  the  citation  upon  those  persons  who  reside  out  of  the  state  shall  direct 


642  surrogates'  courts  §  556f 

that  the  public  administrator,  at  least  forty  days  before  the  return  day  of  said  cita- 
tion deposit  in  the  post-office  in  the  city  of  New  York  copies  of  the  citfttjop  and 
said  order,  contained  in  a  securely  closed  postrpaid  wrapper,  directed  to  the  person 
or  persons  to  be  served,  at  a  place  or  places  specified  in  the  order,  and  servicejmade 
in  accordance  with  said  order  shall  be  sufficient  servipe;  he  shall  pay  the  share  or 
shares  of  any  unknown  persons,  or  of  any  persons  whose  places, of  residence  are 
unknown,  including  creditors,  in  and  to  such  estate,  into  the  treasury  of  the  city 
of  New  York  to  the  credit  of  the  account  of  intestate  estates,  but  the  lights  and 
remedies  of  all  such  persons  to  compel  an  accounting  by  hini  are  riot  hereby  affected 
or  impaired,  but  the  decree  of  distribution  which  shall  be  made  in  such, proceedings 
shall  provide  that  the  payments  therein  directed  shall  be  made  by  the  comptroller 
of  the  city  of  New  York  out  of  the  intestate  estates  account  of  the  city  treasury. 

It  will  be  noticed  in  the  first  paragraph  of  this  section,  that  the  right  of 
the  public  administrator  to  administer  de  bonis  non  which  was  not  formerly 
incorporated  in  the  statute,  but  which  was  judicially  recognized  (see  JCet- 
chum  V.  Morrell,  2  N.  Y.  Leg.  Obs.  58)  is  expressly  incorporated.  ; 

The  subdivisions  under  this  section  need  httle  discussion. 

Subdivision  1  in  §  35  of  the  former  act  corresponds  to  subd.  1. 

Subdivision  2  omits  the  words  contained  in  the  corresponding  provision 
of  the  former  act  "he  may  plead  the  general  issue  in  any  iactibn  against 
him  and  give  the  special  matter  of  his  defense  in  evidence  under  that  plea." 

Subdivision  3^  is  unchanged. 

Subdivision  4  is  substantially  different,  as  the  prov^ision  as  to  private 
sale  in  such  manner  and  upon  such  notice  as  the  Surrogate  may  direct  is 
substituted  for  the  prohibition  in  the  former  section  forbidding  him  to  sell 
any  property  exceeding  $5.00  in  value  withoui  giving  printed  notice 'daily 
for  14  days. 

Subdivision  5  is  a  substitution  for  the  former  subdivision  of  the  prior 
statute  from  which  it  is  a  complete  departure  "he  shall  not  sell  any' pubUc 
stock  or  stock  in  any  incorporated  company  unless  for  the  pajnnent  of 
debts  and  on  the  ordprof  the  Surrogate  to  be  duly  entered  in  his  records." 

Subdivision  6  is  substantially  new  and  completely  changes  the -require- 
ment by  which  he  was  governed  under  the  former  act,  which  required 
notice,  to  exhibit  claims,  to  be  published  iii  all  cases  where  the  estate  in 
his  hands  should  exceed  $250. 

Subdivision  7  considerably  ampUfies  subd.  7  of  lijjp  former  section. 

Subdivision  8  is  identical.  !  , 

Subdivision  9  shortens  the  time  within  which  he  must  account,  which 
was  formerly  one  year. 

Subdivision  10  is  the  same  as  the  former  subd.  10  except  that  the  time 
is  shortened  to  6  months. 

Subdivision  11  eliminates  the  provision  existing  in  fprpier  subd.  11  for 
a  joint  check  signed  by  the  public  administrator  and  the  comptroller  of  the 
City  of  New  York  and  adds  to  the  $20.00,  disbursement  for  which  he  is 
not  required  to  submit  vouchers  which  were  formerly  limited  to  Current  ex- 
penses, authority  by  law^' expenses  of  administration,  claims  of  creditors 
and  distributive  shares  and  legacies,"  substituting  JEor  the  words,  "not  to 
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exceed  $20.00  In  any  one  case,"  the  words,  "not  to  exceed  $20.00  paid  at 
any  one  time." 

Subdivision  12  corresponds  to  former  subd.  12. 

The  first  two  Unes  of  subd.  13  correspond  to  the  former  subdivision; 
all  the  rest  is  new  and  seems  to  have  been  called  for  by  the  experience  of 
the  public  administrator's  office. 

Subdivision  14  is  an  amplification  of  the  former  subdivision  and  does 
not  materially  change  its  purport  except  that  it  specifies  bonds  as  well  as 
stocks  of  incorporated  companies. 

Subdivision  15  is  new. 

Subdivision  16  is  new. 

Subdivision  17  is  new. 

Depositaries  of  moneys. 

§  25.  The  public  administrator  shall  deposit  all  moneys  by  him  collected  and 
received,  within  two  days  after  the  receipt  thereof,  in  the  banks  or  trust  companies 
designated  by  him,  said  depositaries  to  be  among  the  banks  and  trust  companies 
designated  pursuant  to  law  for  the  deposit  of  the  moneys  of  the  city  of  New  York, 
to  the  credit  of  himself,  excepting  so  much  as  may  be  necessary  to  pay  the  current 
expenses  of  any  proceedings  authorized  by  law,  which  shall  be  allowed  by  the  surro- 
gate, and  expenges  of  administration,,  and  shall  not  exceed  twenty  dollars  in  any 
one  case.  The  money  so  deposited  shaU  be  drawn  out  on  the  check  of  the  public 
,  administrator,  in  the  cases  where  by  law  the  pubUc  administrator  is  required  to  pay 
out  moneys. 

,  This  section  corisolidates  §§  36  and  37,  eliminating,  however,  a  provision 
as  to  the  signing  of  cheeks  by  the  comptroller  and  permitting  the  public 
administrator  to  designate  his  bank  or  trust  company  of  deposit  provided 
it  be  one  of  the  banks  or  a  trust  company  designated  as  depositaries  of  the 
city  of  New  York.  ■' 

Partial  distribution. 

§  26.  The  public  administrator  may  at  any  time  advance  to  any  relative  of  the 
deceased  such  portion  of  the  share  of  any  estate  to  which  he  may  be  entitled,  not 
exceedmg  fifty  dollars,  as  in  the  opinion  of  the  surrogate  may  be  necessary  for  the 
support  of  suidh  relative. 

This  section  is  the  same  as  §  38  of  the  former  act. 

Annual  report. 

§  27.  The  public  administrator  shaU  exhibit  to,  the  municipal  assembly  of  the 
city  of  New  York,  on  the  first  day  of  January,  in  each  year,  or  within  fourteen  days 
after  that  day,  a  statement  on  oath  of  the  total  amount  of  his  receipts  and  expendi- 
tures in  each  case  in  which  he  shall  have  takefi  charge  of  and  collected  any  effects, 
or  in  which  he  shall  have  administered  during  the  preceding  year,  with  the  name  of 
the  deceased,  his  addition,  an3  the  country  and  place  from  which  he  came,  if  the 
same  be  known,  The;  said  statement  sliall  be  published  in  the  City  Record  three 
times  each  week  for  three  weeks,  and  brief  notices  referring  to  such  publication 
shall  be  published  for  the  like  period  and  times  in  three  daily  newspapers  to  be 
designated  by  the  board  of  city  record,  the  payment  of  the  expense  of  which  shall 
be  made  through  the  proper  disbursing  officer  of  the  finance  department  from  an 
appropriation  to  be  provided  by  the  board  of  estimate  and  apportionmeiit  and 
municipal  assembly  in  the  annual  estimate  or  budget,  on  vouchers  to  be  filed  in 
said  department,  certified  by  the  public  administrator,  by  warrants  drawn  on  the 
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city  treasurer  in  the  manner  now  prescribed  by  law.  The  public  administrator 
shall  once  in  three  months  and  at  such  other  times  as  the  mayor  of  the  city  of  New 
York  may  direct,  make  to  him,  in  such  form  and  under  such  rules  as  he  may  pre- 
scribe, reports  of  the  operations  and  action  of  bis  bureau,  which  report  shall  be 
published  in  the  City  Record. 

This  section  is  new. 

Under  penalty. 

§  28.  If  any  public  administrator  shall  neglect  to  render  or  to  publish  such  state- 
ment, or  such  reports  as  hereinbefore  required,  he  shall  forfeit  five  hundred  dollars, 
to  be  recovered  by  the  attorney-general,  for  the  use  of  the  state;  and  on  such  re- 
covery being  had,  he  shall  forfeit  his  office,  and  be  thereafter  incapable  of  being  ap- 
pointed to  the  same. 

This  section  is  new. 

City's  liability;  remedy  therefor. 

§  29.  The  city  of  New  York  shall,  in  all  cases,  be  responsible  for  the  application 
of  all  moneys  received  by  the  public  administrator,  according  to  law,  and  for  the 
due  and  faithful  execution  of  all  the  duties  of  his  office.  The  said  corporation  shall 
also  be  answerable  for  all  stock  transferred  by  the  public  administrator,  and  the 
dividends  received  thereon,  and  for  all  moneys  paid  into  the  city  treasury  by  him, 
or  which  ought  to  be  so  transferred  or  paid  in  according  to,  law,  after  deducting 
therefrom  the  commissions  allowed  by  law;  but  not  for  any  interest  on  such  moneys 
or  dividends  on  stock.  All  persoris  who  shall  be  entitled  to  receive  such  moneys 
and  stocks,  as  creditors,  legatees,  or  relatives  of  the  deceased,  and  all  persons  ag- 
grieved by  any  unauthorized  acts  or  omissions  of  the  public  administrator,  shall 
have  the  same  remedies  against  the  said  corporation  for  the  same  as  they  would 
have  against  the  executor. 

This  section  corresponds  to  §§  42  and  43  of  the  former  act.  See  Mat- 
thews V.  The  Mayor,  1  Sandf.  132;  Suarez  v.  The  Mayor,  2  Sandf.  Ch.  173; 
Glover  v.  The  Mayor,  7  Hun,  232.  This,  however,  does  not  make  the  city 
liable  for  the  wrongful  act  of  the  public  administratbt  ip  taking  or  retain- 
ing personal  property  belonging  to  a  third  person,  such  as  the  mortgSjgee, 
for  example;  the  public  administrator  is  in  such  a  case  liable  personally 
although  he  acted  in  his  official  capacity  and  in  good  faith.  See  Levin  v. 
Russel,  42  N.  Y.  251,  254.  Claim  and  demand  for  moneys  paid  to  the 
comptroller  under  this  section  myst  precede  any  action  or  proceeding  for 
recovery.  This  is  by  virtue  of  §  261  of  the  new  charter.  The  demand 
must  be  made  thirty  day^  before  commencing  suit.  Matter  of  Rooney,  26 
Misc.  106. 

Monthly  reports. 

§  30.  The  public  administrator  shall  report  monthly  to  the  municipal  assembly 
a  transcript  of  such  of  his  accounts  as  have  been  closed  or  finally  settled,  and  of 
those  on  which  any  money  has  been  received  by  him  as  part  of  the  proceeds  of  any 
estates  on  which  he  has  administered. 

This  section  is  new. 

Salaries. 

§  31.  The  annual  salaries  to  be  paid  to  the  public  administrator  and  assistant 
public  administrator,  after  the  passage  of  this  act,  shall  be  as  follows:  To  the  public 
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administrator  the  sum  of  ten  thousand  doUars;  to  the  assistant  public  administrator 
the  sum  of  five  thousand  dollars,  the  same  to  be  raised  and  paid  each  year  in  the 
same  manner  as  are  other  county  charges;  and  the  board  of  estimate  and  apportion- 
ment of  the  city  of  New  York  are  hereby  authorized,  empowered  and  directed  to 
provide  for  the  payment  of  such  salaries  for  the  remainder  of  the  year  eighteen 
hundred  and  ninety-eight,  by  the  issue  of  special  revenue  bonds,  and  the  comp- 
troller of  said  city  is  hereby  authorized  and  directed  to  issue  the  same,  and  so  apply 
the  proceeds  therdbf,  and  the  amount  necessary  for  the  redemption  of  such  bonds 
shall  be  included  in  the  estimate  or  budget  for  the  year  eighteen  hundred  and  ninety- 
nine. 

This  section  is  new. 

Kelation  to  successor. 

§  32.  Whenever  the  public  administrator  shall  resign,  or  be  removed  from  his 
office,  he  shall  immediately  deliver  over  ^11  papers,  money,  and  effects  in  his  hands 
to  his  successor;  and  in  case  of  the  death  of  such  officer,  the  persons  into  whose 
custody  or  possession  any  such  papers,  money,  or  effects  may  come,  shall,  on  de- 
mand, deliver  the  same  to  the  successor  duly  appointed. 

Such  successor,  upon  duly  qualifying,  shall  at  once  succeed  to  all  the  rights, 
duties  and  powers  of  his  predecessors  in  office,  without  the  reissuance  of  letters  of 
administration  to  him.  Such  delivery  may,  in  either  case,  be  enforced  in  the  manner 
provided  by  law  in  relation  to  public  officers.  TKe  present  public  administrator  of 
the  county  of  New  York  is  hereby  declared  to  have  succeeded  to  all  the  rights,  duties 
and  powers  of  his  predecessors  in  office,  by  virtue  of  their  right  of  office,  or  by  the 
grant  of  letters  of  administration  to  them,  and  without  reissuance  of  letters  of 
administration  to  him. 

The  first  paragraph  of  this  section  is  similar  to  the  provisions  of  §  44  of 
the  former  act.  The  provision  that  the  successor  of  the  public  administra- 
tor upon  qualifying  succeeded  to  all  his  rights,  duties  and  powers  without 
the  reissuance  of  letters  is  new. 

Reports  from  hotels,  etc. 

§  33.  Every  person  keeping  a  hotel,  or  boarding  or  lodging  house  in  the  county 
of  New  York,  shall  report  in  writing  to  the  public  administrator  the^arae  of  every 
person  not  a  member  of  his  family,  who  shall  die  in  his  or  her  house,  within  twelve 
hours  after  such  death;  and  every  coroner,  within  twelve  hours  after  an  inquest, 
shall  report  to  the  public  administrator  the  name,  if  known,  of  the  deceaaed  person. 
Every  undertaker  shall  also  report  to  the  public  administrator,  within  twelve  hours 
after  burial  by  him,  any  deceased  person  having  no  next  of  kin  known  to  him  to  be 
entitled  to  administer,  the  name  and  residence  of  such  deceased  person.  Whoever 
shall  neglect  to  comply  with  this  provision  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punishable  by  imprisonment  in  the  penitentiary 
for  a  period  not  exceeding  six  months  nor  less  than  one  month,  or  by  a  fine  of  one 
hundred  dollars,  one  moiety  of  which  shall  be  given  to  the  informer  and  the  other 
moiety  paid  into  the  city  treasury. 

This  section  corresponds  to  §  45  of  the  former  act. 

Annual  notice  to  hotels,  etc. 

§  34.  The  public  administrator  shall  cause  a  copy  of  the  last  section  to  be  left  at 
every  boarding  and  lodging  house  in  the  county,  at  least  once  in  each  year;  and  shall 
not  be  entitled  to  recover  of  any  person  the  penalty  given  by  the  last  section,  with- 
out due  proof  Of  the  service  of  a  copy  of  that  section,  personally  on  the  defendant, 
previous  to  the  neglect  for  which  such  suit  may  be  brought,  and  within  one  year 
before  the  commencement  of  such  suit. 
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This  section  corresponds  to  §  46  of  the  former  act. 

Effect  of  act. 

§  35.  Sections  two  hundred  and  seventeen  to  two  hundred  and  forty-seven,  both 
inclusive,  of,  the  act  of  the  legislature  of  the  stateof  New  York  passed  July  first, 
eighteen  hundred  and  eighty-two,  known  as  the  New  York  consolidation  act  of 
eighteen  hundred  and  eighty-two,  in  relation  to  the  public  administrator  of  the 
city  of  New  York,  now  known  as  the  public  administrator' of  the  county  of'  New 
York,  the  acts  amendatory  thereof,  and  supplemental  thereto,  and  other' acts  of 
the  legislature  of  the  state  of  New  York,  now  in  force  relating  to  said  public  ad- 
ministrator of  the  county  of  New  York  are  hereby  repealed  so  far  as  any  provisipns 
thereof  are  inconsistent  with  the  provisions  of  this  act,  or  so  far  as  the  subject- 
matter  thereof  is  revised  or  included  in  this  act,  and  no  furliher^'  So  ,fja.r  as  the 
provisions  of  this  act  are  the  same  in  terms  or, in  substance  and  effect  as  the  pro- 
visions of  the  said  sections  of  the  said,  conspUdation  act,  or  of  others  acts  of  the  leg- 
islature now  in  force  relating  to  or  affecting  said  public  administratorr  this  apt  is 
intended  to  be  not  a  new  enactment,  but  a  continuation  of  the  said  consolidation 
act  of  eighteen  hundred  and  eighty-two,  and  said  other  acts,  and  is  intended  to 
apply  the  provisions  thereof  as  herein  modified. to  the  public  administrator  of  the 
county  of  New  York,  and  this  act  shall  accordingly  be  so  construed  and  applied; 
and  the  mere  omission  from  this,  act  of  any  previous  acts  or  any  of:  the  provisions 
thereof,  including  said  consolidation  act  of  eighteen  hundred  and  eighty-two  relat- 
ing to  or  affecting  the  public  a4ministratqr  in  the  city  of  New  York,  nowi the  public 
administrator,  of  the  county  of  New  York,  shall  not  be  held  tobe  a  repeal  thereof. 

§36.  This  act  shall  take  effect  immediately. 

G 

TEMPORARY   ADMINISTRATORS 

§  557.  The  object  of  the  office — Its  scope. — A  temporary  administrator ; 
is  an  officer  appointed  by  the  Surrogate  (where  the  appointment  of  an 
executor,  administrator  with  the  will  annexed  or  permanent  administrator 
is  for  any  reason  delayed,  or  where  the  owner  of  property  has  disappeared), 
to  take  charge  of  a  decedent's  or  absentee's  estate  until  a  final  appoint- 
ment can  be  made  or  until  the  owner  return.  ■  Iii  one  sense,  he  is  a  receiver, 
appointed  by  the  Surrogate. 

But,  the  temporary  administrator  is  not  the  Surrogate's  officer  in  the 
sense  that  a  receiver, is  the  officer  of  the  court  appointing  him.  That  is, 
his  possession  is  not  that  of  the  Surrogate's  Court;  so  as  to  give  it  jurisdic- 
tion over  controversies  in  which  he  is  involved  by  third  parties  interfering 
with  his  possession.    Matter  of  Weisell,  51  Misc.  325. 

Under  the  English  Ecclesiastical  Law,  several  limited  administrations 
are  recognized  durante  minore  aetate,  pendente  lite,  durante  absentia. 

Prior  to  the  Code  such  officers  were  called  special  administrators  or  col- 
lectors {Berdell  v.  Schnell,  2  Dem.  292.  See  former  §  2683,  Code  Civ. 
ProcO  and  held  "letters  ad  colligendum."  Lawrence  -v.  Parsons,  27  How. 
Pr.  26.  The  collector  derived  his  authbrity  from  the  Revised  Statutes 
(2  R.  S.,76,  §  2),  which  defined  his  authority  to  be,  "To  collect  the: goods, 
chattels,  personal  estate  and  debts, of  the  deceased  and  secure  the  same, 
and  under  the  direction  of  the  Surrogate  to  sell  such  goods  as  may -be 
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deemed  necessary  for  the  preservation  and  benefit  of  the  estate  after  their 
appraisal;"  and  by  subsequent  enactment  (Laws  of  1870,  chap.  359,  §  10), 
the  Surrogate  in  New  York  County  was  given  power  to  authorize  such  a 
collector  to  publish  notice  for  claims  and  to  direct  the  payment  of  debts 
in  certain  instances.  Since  the  adoption  of  the<Code  the  cases  in  which 
such  an  administrator  will  be  appointed  and  the  powers  and  duties  of  such 
ah  administrator  are  very  clearly  defined.  It  provides  the  cases  when 
and  the  manner  in  which  a  temporary  administrator  may  be  appointed, 
as  follows: 

§  2696.     When  and  how  temporary  administrators  may  he  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the  estate,  the  surro- 
gate may,  in  his  discretion,  issue  to  one  or  more  persons  letters  of  temporary  ad- 
mmistration,  in  either  of  the  following  cases: 

1.  When  for  any  (jause,  delay  necessarily  occurs  in  the  granting  of  letters  testa- 
mentary or  letters  of  administration,  or  in  probating  a  will.  .  .  . 

2.  Where  a  person  of  whose  estate  the. surrogate  would  have  jurisdiction,  if  he 
were  shown  to  be  dead,  disappears  or  is  missing,  so  that,  after  diligent  search,  his 
abode  cannot  be  ascertained,  and  under  circumstances  which  afford  reasonable 
ground  to  believe  either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or  that  he 
has  been  secreted,,  confined,  or  otherwise  unlawfully  made  away  with;  and  the  ap- 
pointment, of  a  temporary  administrator  is  necessary  for  the  protection  of  his  prop- 
erty, and  the  rights  of  creditors  or  of  those  who  will  be  interested  in  the  estate,  if  it 
is  found  that  he  is  dead.    (In  part.) 

''■      Former  §  2670  of  thiB  Code.    From  L.  1837,  c.  460,  §  23;  L.  1864,  c.  71,  §§  6,  11; 
L.  1867,  c.  782,  §  7;  L.  1875,  c.  519;  L.  1893,  c.  686;  L.  1901,  c.  20. 

The  balance  of  the  section  ■  is  quoted  below  under  Procedure  on  Ap- 
pointment. Note,  however,  the  prohibition  in  §  2591  "  Administrator's 
Bond,"  last  sentence,  where  bond  to  protect  creditors  is  to  be  given  on 
consent. 

§  558.  Power  to  appoint;,  discretionary. — It  must  be  made  to  appear 
to  the  satisfaction  of  the  Surrogate  that  the  appointment  of  a  temporary 
administrator  is  necessary  for  the  protection  of  the  property  and  the  rights 
of  creditors.  The  statute  in  terms  makes  the  granting  of  such  letters  dis- 
cretionary. 

In  People  ex  rel.  &chojield  v.  Surrogate's  Court,  N.  Y.  L.  J.,  May  28th, 
1915  (opinion  quoted,  in  Matter  of  Judsori,  92  Misc.  136,  at  p.  137),  Bene- 
dict, J.,  observes,  denying  an  application  for  a  writ  of  prohibition  to 
prevent  the  appointment  of  the  "alleged  widow,"  "the  discretion  is  vested 
in  the  Surrogate,  and  he  had' jurisdiction  to  act.  ..."  "The  Supreme 
Co.urt  cannot  control  the  Surrogate  in  matters  within  the  limits  of  his 
jurisdiction,  which  rest  in  his  discretion."  He  might  well  have  added 
"except  Upon  appeal,  and  through  its  Appellate  Division." 

The  propriety  of  issuing  or  withholding  them  is  plainly  dependent  upon 
the  exigencies  of  the  estate,  the  amount  and  situation  thereof  and  other 
circumstauces  which  require  to  be  judged  of  smnmarily,  and  the  deter- 
mination of  the  Surrogate  in  such  regard  ought  not  to  be  reviewed  upon- 
appeal.  McGregor  v.  Buel,  24  N.  Y.  166, 169;  Matter  of  Chase,  32  Hun,  318, 
320.    This  discretion  of  the  Surrogate  extends  by  the  terms  of  this  Sec- 
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tion  to  the  person  whom  he  may  appoint.     If  the  person  nam,ed  iji,  the 
will  as  executor  is  competent  to  qualify  if,  the  will  should  be  probated,  it  is 
competent  for jthe  Surrogate  to  designate  him  as ,  temporary  adminigtratoi:. 
Matter  of  Ashmore,  48  Misc.  312;  ,/ones  v.  Ham^rsley,  2;Dem.  286;  Haas 
V.  CMlds,  4  Dem.  138;  Matter  of  Bankard,  19  WIeek.  Dig.  .452;  Mafter  of 
HiUon,  29  Misc.  532;  Matter  of  Grant's  Est.,  49. N.  Y.  Supp.  574.    It  i^.in 
fact,  as  stated  in  Jones  v.  Hamersley,  a  reason  fojc,50  doing.    He  ijri^y  ap- 
point "one  or  more  persons  competent  and  qualified  to  serve  ^&  executors,"- 
Nothing  is  said  as  to  any  priority  of  right  among  such  persons,  and  while, 
the  Surrogate  must  choose  from  those  who  possess  capacity , and,  qualifica- 
tions to  act  as  executor,  on  the  other  hand  anyone  thug  qualified  may  be 
appointed  in  the  exercise  of  a  judicial  discretion,  and  he  is  not  Ikaitied  in 
making  his  selection  to  persons  entitled  to  ordinary  administration  under 
the  statute.    Matter  of  Platk,  56  Hun,  223,  225.    In  this  case  Jiid'ge  Bart- 
lett  observed:  "It  is  important  that  the  person  entrusted  with  tenipbrary 
administration  should  be  not  only  competent  and  honest,  but  di^JJiter- 
ested;  and  if  he  had  to  be  either  a  relative  or  a  creditor  of  the.decgasiejd  it 
might  often  be  very  difficult  to  select  a  temporary  administrator  who 
should  be  indifferent  as  between  the  parties  to' a  contest  among  applicants 
for  permanent  administration  or  a  contest  over  the  probate  of  a  wiU." 
But  the  limitations  provided  by  the  Code  are  expUcit  aii'd  miist  be  ob- 
served.   It  is  customary  to  refuse  to  appoint  a  person  who  is  interested  in 
the  Utigation  which  is  causing  the  delay  in  the -administration  in!  chief. 
In  the  case  of  Crandell  v.  Shaw,  2  Redf.,100,  Surrogate  Smit}],, declined  to 
appoint  a  party  to  the  litigation  as  1^h,e  collector,  citing  Afaotrie  v.  Hunt, 
4  Bradf.  173.    So  where  the  person  named  as  executor  in  the  will  was  ^h^, 
chief  beneficiary  thereunder  or  where  he  has  any  hostile  interest  tp.,th,Q. 
heirs  or  next  pf  kin  he  should  not  be.  appoictted,:  Howard  y.  Doughty,  3 
Redf.  535;  Matter  of  Eddy,  10  Misc.  211,  214,  Lansing,. .Siw;r.,piting  Matter , 
of  Stems,  2  Connoly,  272;  West  v.  Mapes,  14  Week.  Dig.  92iMfii{tef^Qf 
Plcfth,  56  Hun,  223,  225.    So  where  tfee. person  name,d  as, executor  in  jth^v 
will  is  charged  by  the  contestants  with  having  exercised  undue  influence 
upon  the  testator  he  will  be  rejected  as  temporary  adpiinistrator.    Corn- 
well  V,  Qornwell,  1  Dem.  1;  Matter  of  Sterns,  2  Connoly,  272;  In  re  WariT, 
ninger's  Estate,  3  N.  Y.  Supp.  137,  Ransom,  Surr.    The  mere  fact, ;  how- 
ever, that  a  person  is  named  as  executor  is  no  ground  for  refusing  temporary 
letters  to  him.    The  rule  in  New  York  County  is  stated  as  follows: 

The  practice  of  this  court  in  the  interest  of  economy  to  the  parties,  and  to  Save 
expense  to  them,  is  to  appoint  the  person  named  in  the  testamentary  papers  tem- 
porary administrator,  unless  there  is  some  insuperable  objection.  J^aistich  ob- 
jection appears  in  this  matter.  There  is  no  authority  conditioning  th^e  apppintnient 
pf  the  temporary  admini|Strator  on  the  productipn  c^f  documents,  nor  have  I  any 
authority  in  this  proceeding  to  direct  such  production.  I|robably  tliat  may  be 
effected  in  some  other  and  appropriate  proceeding.'  The  person  named  in  the  will 
as  executrix,  Margaret  A.  Jackson,  will  be  named  as  temporary  administrator]  upon 
giving  the  security  as  provided  by  statute.  Matter  of  Robert,  N.  Y.  L.  J.,  Jaajj  9, 
1912. 
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See  Jones  v.  Hamersley,  2  Dem.  286,  287,  where  Surrogate  Rollins  held 
that  while  the  statute  gavie  to  one  named  as  executor  in  the  disputed  will 
Ho  priority  of  claim  to  the  appointment,  neither  did  it  on  the  other  hand 
subordinate  his  claim  to  that  of  any  other  person,  and  whether  the  Surro- 
gate should  appoint  as  the  temporary  administrator  of  a  decedent's  estate 
one  who  is  named  as  executor  in  a  disputed  wiU  or  some  other  person,  must 
be  decided  in  each  case  that  presents  itself  upon  its  own  particular  facts 
and  circumstances. 

"Where  an  application  for  the  appointment  of  one  named  as  an  executor 
has  been  opposed  on  the  ground  of  his  unfriendly  relations  with  contest- 
ants, or  of  his  alleged  undue  influence  in  shaping  the  testamentary  dis- 
positions of  the  decedent,  or  for  some  like  cause,  such  application  has 
often  been  denied.  .  .  .  The  bare  fact  that  Mr.  WiUiams  will  be  entitled 
to  testamentary  letters  if  the  paper  in  dispute  shall  be  upheld  as  a  will  .  .  . 
tends  tather  to  support  than  to  defeat  the  petitioner's  contentions."  Ibid., 
at  jjagte  288.  So  in  cases  df  small  estates  the  court  may  be  influenced  by 
considerations  of  economy  and  appoint  the  person  named  as  the  executor, 
particularly  if  the  charges  of  undue  influence  are  vague  and  uncertain. 
Hhas  V.  Childs,  4  Deiii.  137.    See  Matter  of  Bankard,  19  Week.  Dig.  452. 

In  Matter  of  Hilton,  29  Misc.  532,  where  the  Surrogate  appointed  the 
fexetfutors  named  in  the  will  temporary  administrators,  although  they 
were  charged  with  unduly  influencing  the  testator  in  the  execution  of  his 
will,  because  Of  econo&iy,  and  becaxise  the  allegations  were  "general,  re- 
motely inferential  or  conjectural"  in  character;  he  observes  that  the  rule 
which  would  ordinarily  require  the  court  to  refuse  to  appoint  an  executor 
the  temporary  administrator  because  charged  with  undue  influence  is 
not  absolute  and  without  proper  exception.  Ibid.,  citing  the  cases  just 
di^cus'sed. 

In  Matter  of  Judson,  92  Misc.  136,  Ketcham,  Surr.,  appointed  the 
"^do^,"  upon  denial  of  probate, of  a  will,  administratrix.  Appeal  was 
taken  from  his  decree  or  the  ground  she  was  not  such  "widow."  He  held 
such  appeal  not  to  afford  any  ground  for  a  temporary  administration. 
He  observes,  at  p.  138: 

"  There  is  no  such  thing  as  the  appointment  of  a  temporary  adminis- 
trator when  there  is  an  executor  or  administrator  whose  right  to  letters 
appears  and  who  asserts  such  right,  nor  does  the  pendency  of  an  appeal 
from  the  decree  which  recognizes  such  right  afford  any  reason  for  delay 
in  the  granting  of  letters  to  such  executor  or  administrator.  There  is  no 
scopie  for  the  exercise  of  any  discretion  by  the  surrogate,  when  a  widow 
asks  for  administration  and  upon  proof  is  found  to  have  been  the  true  and 
honorable  wife  of  the  intestate.  In  such  case  she  has  the  absolute  right  to 
the  office.  If  there  arises  need  to  withhold  or  take  away  her  right  because 
of  Unfitness  or  to  restrain  her  in  the  conduct  of  her  ofiice,  ample  resources 
are  afforded  to  an  aggrieved  party  in  the  Surrogate's  Court  (Code  Civ. 
Proc,  §  2490,  subds.  4,  5, 11;  id.  §§  2557,  2560,  2564,  2565,  2566,  2569,  2570, 
2574),  as  Well  as  in  the  equity  jurisdictiOn'of  the  Supreme  Court. 
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"  This  right,  dependent  only  upon  the  fact  which  declares  and.  supports 
it,  is  preserved  in  the  only  statute  under  which  temporary  adraiiiistration 
may  be  had.  Code  Civ.  Proc,  §  2596.  That  section  provides  thata  tejin- 
porary  administrator  of  the  estate  of  one  deceased  may  be  appointed: 

"  1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting  of 
letters  testamentary  or  letters  of  administration,  or  in  probating  a  will." 

"  Other  than  this,  there  is  no  provision  in  the  law,  statutory  or  otherwise, 
(sic)  affecting  the  appointment  of  a  temporary  administrator,in,thp;case 
of  one  known  to  have  died,  nor  is  it  possible  for  the  ^iirrogate  to  grant 
temporary  administration  unless  in  a  case  defined  and  providpd  for  in,  the 
section  last  quoted. 

"  The  act  of  a  Surrogate  in  refusing  to  appoint  a  temporary  administrator 
in  a  case  where  the  administrator  ordained  by  law  is  known  and,  is  demand- 
ing appointment,  so  far  from  a  failure  to  '  comport  with  the  propriesties,' 
is  the  only  act  which  he  can  lawfully  perform  in  the  premises.  His  duty 
has  nothing  to  do  with  'proprieties'  if  'proprieties'  mean  anything  other 
than  duty.  The  law  is  that-  he  must  appoint  the  administrator  ,in 
chief." 

§  559.  Cases  where  appointment  is  proper. — The  languagp  of  §  2596  is 
so  explicit  as  to  need  little  comment  in  fixing  the  cases  in  which  the  Surro- 
gate has  power  to  appoint  a  temporary  administrator.  It  is  necessary, 
however,  to  note  that,  pending  an'  application  for  limited  letters  under 
§  2592,  where  the  fixing  the  amount  of  an  administra,tor's  bond  is  compli- 
cated by  the  existence  of  some  right  of  action  granted  to,  the;  executor 
or  administrator  by  special  provision  of  law  as  covered  by  §  2592,  q.  v.,  no 
temporary  administrator  shall  be  appointed  except  on  petition  of  the  next 
of  kin  as  prescribed  in  that  section.  In  re  Le  Roy's  Estate,  5  N.  Y.  Supp. 
555.  The  jurisdiction  of  the  Surrogate  to  appoint  a  temporary  adminis- 
trator is  npt  divested  by  his  having  transferred  the  proceedings  for,prpbate 
of  a  will  to  another  court  for  a  jury  trial.  Matter  of  Blair,  60  Hun,: 523, 
where  Judge  Barrett  points  out  that  by  such  a  transfer  the  ^.urrogate 
was  divested  of  no  powers  except  such  powers  as  by  force  of  the  transfer 
were  expressly  conferred  upon  the  court  to  which  the  proceedings  had  been 
transferred.  Moreover,  the  foundation  of  the  power  to  appoint  is  that 
there  is  a  proceeding  pending  to  probate  the  will  or  to  have  letters  ,of  ad- 
ministration and  that  delay  has,  occurred.  Tooker  v.  Bell,  1  D^m. '52; 
Saw  Mill  Co.  V.  Docfc,,3  Dem.  55,  followed  in  Matter  of  Hill,  43  Misc.  583. 

§  560.  Not  every  delay  a  warrant  for  appointment  of  temporary  ad- 
ministrator.— The  language  of  §  2596,  "  When  for  any  cause,  delay 
necessarily  occurs  in  the  granting  of  letters  testamentary  or  letters  of  ad- 
ministration or  in  probating  a  will,"  is  not  to  be  taken  as  warranting  the 
exercise  of  the  power  to  appoint  in  every  case  of  delay,  or  in  every  case  pf 
contest.  Matter  of  Judson,  supra.  For  the  condition  of  an  estate  may 
be  such  that  no  possible  harm  or  inconvenience  could  result  from  the  d^lay 
to  the  parties  interested.  Or  the  condition  of  the  estate  may  be  suqh  as 
that  the  Surrogate  would  have  no  power  jto  appoint  such  an  administr£(,tor. 
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For  example,  a  decedent  died  intestate  as  to  all  her  estate  except  the  real 
property  devised  by  her  will  which  named  no  executor.  It  was' manifest 
that  no  letters  testamentary  could  issue,  and  that,  as  the  will  contained 
a  simple  and  absolute  devise  of  real  estate,  there  would  never  be  any  oc- 
casion for  an  administrator.  Surrogate  Rollins  accordingly  vacated  an 
order  made  by  his  predecessor  which  empowered  a  trust  company  to  col- 
lect and  receive  the  rents  of  the  premises  devised  by  the  will  pending  a 
controversy  over  its  probate,  on  the  ground  that  such  an  order  was  un- 
authorized and  void,  and  he  accordingly  refused  to  make  an  order  direct- 
ing the  trust  company  to  pay  over  the  rents  already  collected  under  said 
unauthorized  order.  Tooker  v.  Bell,  1  Dem.  52.  But  where  there  are 
such  conditions,  or  the  estate  is  of  such  a  character,  that  necessary  delay 
in  having  some  person  authorized  to  take  charge  of  the  estate  will  neces- 
sarily or  probably  cause  loss  to  the  estate  or  be  likely  to  impair  rights  or 
remedies  of  persons  interested  therein,  a  case  is  made  out  for  the  appoint- 
ment of  a  temporary  administrator.  Matter  of  Eddy,  10  Misc.  211,  Lansing, 
Surr.  Customarily,  where  a  contest  occasions  a  delay  in  the  issuance  of 
letters  a  temporary  administrator  will  be  appointed  for  the  purpose  of 
getting  in  the  assets  and  conserving  the  estate.  Matter  of  McGowen,  36 
N.  Y.  St.  Rep.  689.  It  was  held  to  be  a  clear  case  for  the  granting  of  such 
letters  when  there  were  outstanding  numerous  promissory  notes,  unse- 
cured, to  realize  on  which  diligence  in  prosecuting  the  same  would  be 
required.  Matter  of  Eddy,  10  Misc.  211.  See  also  Matthews  v.  Am.  Cent. 
Ins.  Co.,  154  N.  Y.  449, 461.  The  appUcation  originally  could  not  be  made 
as  an  original  application  except  under  subd.  2,  for,  where  the  fact  of  death 
is  uncontroverted,  former  §  2670  assumed  that  an  application  is  pending 
for  letters  testamentary  or  of  administration  in  chief.  And  so,  where  peti- 
tioner alleged  that  the  decedent  was  a  resident  of  the  city  of  Philadelphia 
leaving  assets  in  this  State  unadministered  upon,  and  that  petitioner  was 
a  creditor  of  the  estate,  and  letters  of  temporary  administration  were 
asked  for  to  enable  petitioner  to  collect  its  claim.  Surrogate  Bergen  denied 
the  application  on  the  ground  of  total  lack  of  power  to  grant  it.  Saw  Mill 
Co.  V.  Dock,  3  Dem.  55.  But  the  section  now  reads,  "When,  for  any  cause, 
delay  necessarily  occurs  in  the  granting  of  letters,  etc.,  or  in  probating  a 
will,"  as  contrasted  with  the  words  "when  delay  occurs  ...  in  conse- 
quence of  .  .  .  any  other  cause."  Hence,  Brown,  Surr.,  in  a  well  reasoned 
opinion  distinguishes  the  case  just  cited,  as  well  as  Tooker  v.  Bell,  1  Dem. 
52,  and  Maiter  of  Hill,  43  Misc.  583,  and  assumed  that  the  court  had 
power  to  entertain  an  independent  petition.  See  Maiter  of  Chittenden,  76 
Misc.  92,  where  he  says  at  p.  95: 

Tlje,  reasons  for  such  an  application  might  be  various;  a  will  might  be  locked 
up  where  it  could  not  be  brought  into  court,  an  executor  might  be  absent  from  the 
state,  or  some  other  person  who  had  sufficient  information  upon  which  to  base  an 
application  for  the  probate  of  a  will,  and  yet  an  estate  need  to  be  protected;  and, 
when  evidence  is  given  to  the  court  that  there  would  necessarily  be  delay  in  the 
probate  of  a  will,  certainly  a  Surrogate's  Court  should  have  power  to  issue  tern- 
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porary  letters  under  the  above  provision,  even  though  an  application  had  not  been 
made  for  the  probate  of  the  will. 

§  561.  Effect  of  "for  any  cause." — Former  section  2670,  subd.  1,  was 
amended,  Laws  1901,  chap.  20.  Prior  to  September  1,  1901,  the  sub- 
division read:  "Where  delay  necessarily  occurs  in  the  granting  of  letters 
testamentary  or  letters  of  administration,  in  consequence  of  a  contest 
arising  on  an  application  therefor,  or  for  probate  of  a  will;  or  in  consequence 
of  the  absence  from  the  State  of  an  executor  named  in  the  will;  or  for  any 
other  cause."  The  words  "for  any  other  cause"  originally  coming  at  the 
end  of  the  subdivision,  had  been  held  to  qua,lify  the  first  sentence  "where 
delay  necessarily  occurs,"  and  were  held  not  to  enla,rge  the  field  of  the 
Surrogate's  discretion.  As  amended,  however,  the  subdivision  is  more 
exphcit  and  may  be  held  to  give  the  Surrogate  power  to  issue  letters  of 
temporary  administration  when  for  any  cause  delay  necessarily  occurs 
either  in  the  granting  of  permanent  letters  or  in  probating  a  will.  This 
proposition  is  now  sustained  "by  a  decision  by  Brown,  Surr.,  Matter  of 
Chittenden,  76  Misc.  92.  Where  delay  in  the  issuing  of  letters  was  caused 
by  the  necessity  of  serving  the  citation  by  publication  and  the  estate  was 
in  Nsuch  condition  as  to  require  the  protection  of  temporary  administration 
an  application  for  such  administration  was  granted.  Estate  of  Moesvyll, 
3  Law  Bulletin,  80.  A  temporary  administrator  may  be  appointed  in 
cases  of  appeal  from  the  probate  decree;  such  appointments  were  made 
before  the  Code  where  the  appeal  was  from  a  decree  admitting  to  probate, 
Mootrie  v.  Hunt,  4:  Bradf.  173,  as  well  as  from  a  decree  refusing  probate. 
Newhouse  v.  Gale,  1  Redf.  217.  In  this  case  where  the  Surrogate  had  re- 
fused to  admit  a  will  to  probate-  and  issued  letters  of  administration,  and 
an  appeal  was  taken  from  the  decree  refusing  probate.  Surrogate  Smith 
held,  that  as  the  appeal  stayed  all  proceedings  in  the  administration,  and 
as  no  letters  of  collection  could  issue  while  the  letters  of  aolministration 
continued  in  force,  it  was  proper  for  him  to  revoke  the  letters  of  adminis- 
tration and  to  issue  letters  of  collection  to  protect  the  personal  property 
pending  the  appeal.  See,  as  to  when  appeal  does  stay  proceedings.  Matter 
of  Gihon,  29  Misc.  273,  and  Appeals,  ante.  So  where  letters  testamentary 
have  issued  to  an  executor  and  he  has  removed  from  the  State,  it  seems 
that  a  temporary  administration  cannot  be  had  whilst  the  original  letters 
testamentary  stand  unrevoked.   Matter  of  Sohn,  1  Civ.  Pro.  Rep.  373. 

§  562.  Appointment  in  case  of  supposed  death. — What  will  authorize 
a  Surrogate  to  appoint  a  temporary  administrator  under  subd.  2  of  §  2596 
depends  entirely  upon  the  circumstances  of  the  particular  case.  But,  as  a 
temporary  administrator's  function  is  merely  to  collect  and  preserve  the 
estate,  he  may  be  appointed  upon  much  weaker  proof,  raising  a  presump- 
tion of  intestate's  death,  than  could  a  permanent  administrator.  Czech 
V.  Bean,  35  Misc.  729.  See  Barson  v.  Milligan,  191 N.  Y.  306,  an  ejectment 
suit,  where  A  disappeared,  unmarried,  at  age  of  21  and  was  unheard  of 
during  thek  37  years  since  elapsed.  He  was  presumed  to  have  died  as  of 
the  end  of  the  seventh  year  after  disappearing  and  the  court  says:  "The 
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death,  being  established,  carried  with  it  the  presumption  of  intestacy," 
citing  Mitchell  v.  Thome,  134  N'.  Y.  541;  Terry  v.  Sampson,  112  N.  Y.  415. 
Where  letters  of  administration  in  chief  are  issued  upon  the  estate  of  one 
supposed  to  be  dead  and  it  subsequently  appears  that  he  was  not  dead  at 
the  time,  this  fact  will  in  most  jurisdictions  avoid  the  grant  of  letters. 
19  Am.  &  EngUsh  Encyclopedia  of  Law,  page  184,  and  cases  cited.  The 
Court  of  Appeals  in  this  State  {Boderigas  v.  East  Riv.  Sav.  Bank,  63  N.  Y. 
460)  laid  down  a  rule  to  the  effect  that  the  letters  so  issued  were  not  for 
that  reason  absolutely  void,  and  that  a  person  acting  in  good  faith  with 
the  administrator  so  appointed  would  be  protected.  The  subsequent  de- 
cision in  the  same  case  (76  N.  Y.  316),  as  has  been  elsewhere  indicated, 
held  merely  that  the  letters  were  void  ab  initio  because  not  issued  by  the 
Surrogate  nor  with  his  knowledge  but  only  by  the  clerk.  The  case  in  63 
N.  Y.  was  overruled  in  Scott  v.  McNeal,  154  U.  S.  34,  and  Matter  of  Killan, 
172  N.  Y.  547,  557;  Marks  v.  Emigrant  Industrial  Sav.  Bank;  122  App. 
Div.  661,  664.  If  there  was  slight  proof  of  death  before  the  Surrogate 
when  he  made  the  appointment  it  cannot  be  questioned  collaterally. 
Czech  V.  Bean,  supra.  These  rules,  however,  are  not  controlling  upon  an 
application  for  temporary  administration.  The  Surrogate  is  not  required 
to  faid  the  fact  of  death,  but  is  merely  required  to  be  satisfied  that  there 
are  circumstances  which  afford  reasonable  ground  to  believe  either  that 
the  absentee  has  become  a  lunatic,  or  that  he  has  been  secreted,  confined 
or  otherwise  unlawfully  made  away  with.  So,  where  a  young  girl  disap- 
peared from  home  and  her  parents  could  find  no  trace  of  her,  althpugh  they 
resorted  to  correspondence  with  all  her  known  friends,  as  well  as  to  adver- 
tising and  to  the  employment  of  detectives,  and  there  was  no  known 
reason  why  she  should  have  been  dissatisfied  in  her  home,  and  no  known 
attachment  which  could  have  lured  her  away  from  it,  the  Surrogate  of 
New  York  County  held  that  such  a  disappearance  for  a  period  of  eight 
years  presented  a  proper  case  for  appointing  a  temporary  administrator. 
Matter  of  Cohen,  Law  Bulletin,  March  26,  1891.  See  §  841  of  the  Code, 
as  to  presumption  of  death  in  certain  cases.  See  White  v.  Emigrant  Ind. 
S.  Bank,  146  App.  Div.  591,  where  the  petition  was  adequate;  the  Surro- 
-  gate  having  at  first  appointed  a  temporary  administrator  of  an  absentee 
was  held  to  have  power  when  the  presumption  of  death  was  established, 
to  amend  his,  order  nunc  pro  tunc  so  as  to  issue  full  letters. 
■  §  563.  Powers  and  duties  of  a  temporary  administrator.  —  A  tem- 
porary administrator  being  a  special  officer  appointed  for  a  special  and 
temporary  purpose,  his  rights  in  regard  to  th&  estate  which  he  is  to  con- 
serve are  expressly  defined  by  the  Code  as  follows: 

§  2697.     [Am'd,  1916.\    General  powers,  etc.,  of  tem'porary  administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this  article,  has  authority 
to  take  into  his  possession  personal  property;  to  secure  and  preserve  it;  and  to 
collect  choses  in  action;  and,  for  either  of  these  purposes,  or  for  the  purpose  of  de- 
termining the  title  to  personal  property  ia  his  possession,  he  may  maintain  any 
action  or  special  proceeding. 

An  action  may  be  maintained  against  him,  by  leave  of  the  surrogate,  upon  a  debt 
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of  the  decedent,  or  of  the  absentee  whom  he  represents,  or  upon  any  cause  of  action 
to  which  the  decedent  or  absentee  would  have  been  a  party' in  Uke  manner  and 
with  Uke  effect  as  if  he  were  an  administrator-in-chief.  ,, , 

The  surrogate  may,  by  an  order  made  upon  at  least  ten  days'  notice  to  all  the 
parties  who  have  appeared  in  the  special  proceeding,  authorize  the  temporary  ad- 
ministrator to  sell,  after  appraisal,  such  personal  property,  specifying  it,  of  the 
decedent,  or  of  the  absentee  whom  he  represents,  as  it  appears  to  be  necessary  to 
sell,  for  the  benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the  estate  requires 
the  notice  to  be  shortened,  the  surrogate  may  shorten  the  notice  to  not  less  than 
two  days. 

The  surrogate  may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or  any 
expenses  of  the  administration  of  his  trust,  or  stenographer's  or  referee's  fees  on 
contest  of  a  will  or  administration;  and  he  may  also  direct  the  payment  of  a  legacy 
or  other  pecuniary  provision  under  a  will  or  a  distributive  share  or  just  proportionate 
part  thereof,  according  to  sections  2687  and  2688  of  this  chapter  as  though  he  were 
an  executor  or  administrator. 

Former  §  2672  of  this  Code.  From  L.  1837,  c.  460,  §  24;  L.  1864,  c.  71,  §  9;  L. 
1881,  c.  535;  L.  1915,  c.  621  (in  effect  Sept.  1,  1915). 

The  Surrogate,  cannot  enlarge  the  powers  given  by  the  statute.  The  pur- 
pose of  §  2597  is  the  preservation  and  not  the  administration  of  the  estate. 
See  Riegelman  v.  Riegelman,  4  Redf .  492,  construing  the  prior  statute. 

§  564.  Same  subject. — Section  2597  was  evidently  intended  to  en- 
large rather  than  restrict  the  powers  of  temporary  administrators,  Ber- 
dell  V.  Schell,  2  Dem.  292,  295,  and  in  fact  embodies  most  of  the  permissive 
enactments  prior  to  the  Code.  Collectors  or  special  administrators  were 
much  restricted  in  respect  to  the  disbursements  they  could  be  allowed,  or 
the  disposition  they  could  make  of  the  moneys  in  their  hands.  Thus  a 
collector  was  held  to  have  no  power  to  pay  funeral  expenses.  Cogswell's 
Estate,  4  Redf.  241.  Former  §  2672  and  present  §  2597  now  permits  such 
a  disbursement.  A  special  collector  had  not  power  to  pay  out  any  moneys 
of  the  estate  except  for  his  .own  necessary  expenses.  Parish's  Estate, 
29  Barb.  627.  Now  he  may  pay  legacies,  expenses  of  administration, 
stenographer's  and  referee's  fees.  A  collector  could  not  be  directed  to  pay 
debts  of  the  estate  up  to  1870,  when  by  chap.  359,  §  10,  provision  was  made 
for  the  payment  of  debts  in  certain  cases.  Ex  parte  Haskett,  3  Redf.  165. 
Under  the  Code  by  §§  2598  and  2599,  full  power  is  given  to  the  Surrogate 
in  this  regard.  See  below.  Prior  to  the  Code  no  Surrogate  could  direct 
him  to  make  payment  of  a  legacy  or  a"  distributive  share  of  the  estate.  Rie- 
gelman V.  Riegelman,  4  Redf.  492;  Riegelman  v.  McCoy,  1  Dem.  86,  88. 
The  power  to  sell  personal  property  and  convert  into  money  has  frequently 
been  exercised.  Thus  a  temporary  administrator  will  be  authorized  to  sell 
the  horses  and  carriages  of  an  estate  in  order  to  reduce  expense  (Matter  of 
Cogswell,  4  Redf.  241),  provided  they  shall  first  have  been  appraised.  So 
a  temporary  administrator,  since  he  may  sue  and  be  sued,  has  the  right  to 
employ  counsel,  and  to  be  allowed  proper, payments  made  to  such  counsel. 
Matter  of  King,  122  App.  Div.  354.  His  powers  to  sue  are  given  by  §  2597, 
and  only  by  it.  That  section  authorizes  him  to  sue  only  for  three  pur- 
poses: a.  to  secure  and  preserve  personal  property;  b.  to  collect  choses  in 
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action;  c.  to  determine  title  to  personalty  in  his  possession.  Before  the 
Act  of  1914  c.  was  omitted.  See  Hastings  v.  Tousey,  123  App.  Div.  480. 
Thus,  in  this  case,  the  temporary  administrator  had  actual  custody  of  a 
stock  certificate.  But,  held,  he  could  not  sue  in  equity  for  a  decree  that 
decedent  was  its  lawful  owner,  or  directing  it  be  transferred  to  him  as  such 
administrator  on  the  books  of  the  company.  The  decision  in  Marks  v. 
Emigrant  Ind.  Sav.  Bank,  122  App.  Div.  661,  that  payment  over  to  a 
temporary  administrator  appointed  on  an  absentee's  estate  was  not  good 
as  against  the  absentee  or  his  legal  representatives,  makes  it  unlikely  that 
any  savings  bank  will  pay  to  such  an  administrator  without  litigation. 

The  administrators  in  that  case  were  appointed  in  New  Jersey  under 
a  statute  making  seven  years'  disappearance  presumptive  of  death.  The 
reasoning,  however,  is  applicable.  The  court  refers  to  the  Roderigas 
Case,  63  N.  Y.  460,  where  payment  was  made  to  the  administrator  of  one 
judicially  determined  to  he  dead,  and  was  held  good  against  him  though  he 
proved  to  have  been  alive.  This  case  is  no  longer  law.  See  Scott  v.  McNeal, 
154  U.  S.  34;  Matter  of  Killan,  172  N.  Y.  547,  557. 

The  court  quotes  Carroll  v.  Carroll,  60  N.  Y.  121,  to  the  point  that  "  proof 
of  the  probate  of  a  will,  or  the  granting  of  letters  of  administration  do  not 
establish,  even  prima  fade,  the  fact  of  death.  See  also  White  v.  Emigrant 
I.  S.  Bank,  146  App.  Div.  591. 

§  565.  Must  deposit  all  moneys. — With  regard  to  the  use  of  the  funds 
in  his  hands,  the  rule  as  to  the  deposit  of  such  funds  by  such  an  adminis- 
trator is  the  same  as  governs  general  administrators.  The  special  provi- 
sions in  former  §§  2678-2680  have  been  repealed.  Hence  such  cases  as 
Matter  of  Swan,  158  App.  Div.  568,  no  longer  apply.  But,  if  ordered  to 
make  special  deposit  by  the  Surrogate,  it  is  well  to  recall  that  such  de- 
positaries of  "funds  paid  into  court"  have  been  held  to  be,  pro  hac  vice, 
officers  of  the  court,  and  subject  to  the  court's  jurisdiction,  if  they  pay  out 
moneys,  deposited  with  them  by  one  of  limited  authority  to  deal  with 
thein,  without  order  of  court.    Matter  of  Rothschild,  109  App.  Div.  546. 

§  566.  Accountability  of  temporary  administrator. — The  temporary 
administrator  must  accoimt  not  only  for  principal  sums  received  by  him, 
but  for  any  money  belonging  to  the  estate  coming  into  his" hands;  this  in- 
cludes the  interest  or  other  income  credited  him  by  the  trust  company  or 
received  by  him  from  any  source.  See  Laws  of  1864;  chap.  71,  §  12;  Liver- 
more  v.  Wortmnn,  25  Hun,  341.  See  under  "Accountings,"  post,  as  to 
rents  and  profits  of  realty.  The  deposit  in  a  trust  company,  required  by 
former  §  2678,  was  required  not  only  as  a  matter  of  safety,  but  also  in 
contemplation  of  the  interest  it  will  thereby  earn.  Hence,  if  the  temporary 
administrator  failed  to  so  deposit  it,  he  was  chargeable  with  the  interest 
which  the  trust  company  would  have  paid  (Matter  of  Philp,  29  Misc. 
263) ;  unless  he  be  guilty  of  misconduct  when  a  greater  rate  may  be  charged. 
Ibid.,  and  lAvermore  v.  Wortman,  supra.  (See  below.)  Now  the  same 
rule  is  applied  as  is  applied  to  other  representatives.  See  Matter  of  Clark, 
69  Misc.  527.    The  temporary  administrator  has  no  power  to  invest  the 
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assets  which  come  into  his  hands  (Baskin  v.  Baskin,  4  La,nsing,  90),  but  he 
ought  if  possible  to  obtain  interest  on  the  funds  {Harrington  v.  Libby,  6 
Daly,  259),  and  will  be  required  to  deposit  moneys  with  a  trust  company, 
or  person  or  bank  designated  by  the  Surrogate.  Livermore  v.  Wortman, 
supra.  The  court  in  its'  discretion  may  permit  a  temporary  administrator 
to  temporarily  continue  the  business  of  the  decedent.  Matter  of  Moriarity, 
27  Misc.  161.  See  also  Estate  of  Dinsmore,  2  Law  Bulletin,  28,  This  was 
a  case  where  the  necessity  of  the  appointment  was  due  to  a  will  contest. 
Much  greater  might  the  propriety  be  where  the  appointment  is  made 
because  of  a  presumption  of  death.  Where  a  collector  deposits  money 
to  the  credit  of  a  firm  in  which  he  was  a  partner,  thereby  subjecting  it  to 
the  business  risks  of  that 'firm,  or  when  he  deposits  it  to  his  individual 
account  in  a  bank,  thereby  subjecting  it  to  the  risks  of  his  personal  business, 
he  will  be  chargeable  with  interest  upon  the  funds  during  the  tinie  they 
were  so  deposited.  The  rate  of  interest  charged  has.  been  varipusly  fixed, 
Thus,  Surrogate  Calvin  {Matter  of  Mairs,  4  Redf.  160)  held  that  such 
wrongful  deposit  amounted  to  a  misappropriation  of  the  funds  aijd  charged 
the  collector  7  per  cent  interest,  then  the  legal  rate,  during  the  time  the 
trust  moneys  were  thus  endangered,  citing  King  v.  Talbot,  40  lif,  Y.  76; 
Hassler  v.  Hassler,  1  Bradf.  248.  See  cases  cited  in  Hasslerv.  HcLSsler, 
at  page  252.  In  the  case  of  Livermore  v.  Wortmxm,  the  General  Term  in 
the  First  Department  on  appeal  from  the  decision  of  Surrogate  Calvip.  (sitfe 
nom.  Matter  of  Mairs,  supra)  modified  his  decree  by  rediicing  the,  interest 
to  that  interest  or  income  which  might  haye  been  derived  froni  the  deposit 
if  it  had  been  made  with  a  trust  company  as  directed  by  statute.  Davis, 
P.  J.,  dissented,  on  the  ground  that  there  was  a  presumption  in  the  ab- 
sence of  proof  to  the  contrary  that  the  cpllector  had  the  benefit  and  yse  of 
the  funds  and  was  chargeable  with  the  full  rate  of  lawful  interest.  The 
theory  of  this  decision  was  explained  later  in  the  case  of  ButJ.er  v.  Jarvis, 
51  Hun,  248,  at  page  265,  where  Judge  Daniels  intimated  th^t;ther«  had 
been  no  misappropriation  of  the  funds,  but  a  mere  neglect  of  duty  on  the 
part  of  the  collector.  In  1887,  Surrogate,  Rollins  in  the  case  of,  an  adminis- 
trator retaining  moneys  on  deposit  in  bank  charged  him  upon  his  account- 
ing with  interest  at  IV^  pei-  cent  per  annunj,  the  interest  which,  a  trust 
company  would  have  paid  under  the  circumstances.    Mattej-  of  Mapes, 

5  Dem.  446.  See  also  Matter  of  Scudder,  21  Misc.  179,  citing  Matter  of 
Myers,  131  N.  Y.  409,  415,  417.  Where  a  temporary  administrator  made 
a  special  deposit  of  funds  in  his  hands  on  an,  agreement  for  their  repay- 
ment to  him  in  six  months  with  interest,  it  was  held  that,  in  the  event  of 
nonpayment  he  should  be  held  personally  liable  for  the  money.  Baskin 
V.  Baskin,  4  Lansing,  90. 

§  567.  Same  subject. — A  temporary  administrator,  may  retain ;  in,  his 
hands  a  reasonable  sum  to  defray  current  expenses.    Harrington  v.  Libby, 

6  Daly,  259.  But  the  Surrogate's  authority  to  direct  the  application  of : , 
such  moneys  is  limited  by  the  provisions  of  §i2597.,  Kruse  v.  FJrick^,  ^, 
Dem.  264.    An  application  for  an  order  directing  a  temporary  adminis- 
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trator  to  pay  such  sums  as  might  be  deemed  proper  to  enable  proponents 
of  the  will  tp  procure  the  attends^nce  of  expert  witnesses  was  denied.  The 
expense  which,  the  Surrogate  is  eimpowered  to  authorize  arising  on  a  con- 
test are  limited,  to  stenographer's  or  referee's  fees.  They  do  not  extend 
to  the  payment  of  any  costs.  Matter  of  Aaron,  5  Dem.  362,  Surrogate 
Rollins,  citing  Matter  of  Parish,  29  Barb.  637;  Matter  of  Badger,  3  Law 
Bulletin,  71. 

§  568.  Same  subject— Litigation. — With  regard  to  the  instituting  of 
suits, (thg  prosecuting  of  claims  and  choses  in  action  has  always  been  recog- 
nized. In  1856,  Surrogate  Bradford  declared  that  he  had  no  hesitation  in 
sayipg  that  permission  should  be  granted  to  a  collector  to  institute  a  suit 
to  collect  and  obtain  the  securities  and  property  belonging  to  the  estate. 
Delafield  y-  Parish,  4  Bradf.  24.  And  the  learned  Surrogate  says  (at  page 
26)  in  respect  to  suits  the  special  adrninistrator  stands  on  the  same  footing 
as  other  administrators.  And  the  present  statute  distinctly  'provides  that 
for  either  of  the  purposes  of  securing  and  preserving  personal  property  or 
of  collecting  choses  in  action,  or  for  the  third,  c.  ante,  he  may  maintain  any 
action  or  special  proceeding.  Matter  of  McGowan,  36  N.  Y.  St.*Rep.  689. 
A  chQse,  in  action  in  this  connection  has  as  broad  a  meaning  as  in  any  other. 
Thus  a  fir,e  insurance  policy  a,ftQr,  a  loss  has  occurred  is  a  chose  in  action, 
and  a  tejnporary.  adrninistrator  may  collect  the  same,  and,  if  necessary, 
commence  an  action  for  that  purpose.  It  is  quite  immaterial  in  this  con- 
nection whether  the  proceeds  are  to  be  treated  as  real  or  personal  prop- 
erty or  both.  The  power  to  collect  is  indisputable;  that  power  necessarily 
implies  the  further  power  to  do,  whatever  is  requisite  in  order  to  perfect  the 
chose  in  action  so  that  collection  can  be  enforced.  Matthews  v.  American 
Central  Ins.  Co.,  154  N.  Y.  449,  460.  The  power  to  do  any  act  includes 
the  power  to  do  all  that  is  reasonably  necessary  to  do  it  effectively.  Id., 
by  Yai\n,  J.,, at  page  460,  citing  Hall  v.  Lauderdale,  46  N,  Y.  70,  73;  Parker 
V.  Supervisors,  106  N.  Y.  392.  The  Court  of  Appeals  held  in  this  case  that 
it  was  the  duty  of  the  persons  interested  in  the  estate  to  apply  for  a  tem- 
porary administrator  and  to  endeavor  through  him  to  give  the  notice  re- 
quired by  the  policy  and  essential  to  perfect  the  cause  of  action,  and  then 
to  have  suit  brxjught  within  the  period  stipulated  in  the  pohcy,  and  that  a 
failure  so  to  do  and  to  comply  with  the  terms  of  the  policy  was  fatal  to 
any  recovery  against  the  insurance  company.  As  to  maintaining  or  de- 
fending actions  or  special  proceedings  in  relation  to  decedent's  real  prop- 
erty, see  the  explicit  provisions  of  §  2600,  quoted  post. 

§  569.  Same  subject — Counsel  fees. — As  incidental  to  these  powers 
to  slie,  the  temporary  administrator  has  of  course  power  to  employ  coun- 
sel and  to  pay  them,  a  reasonable  sum  for  necessary  legal  services.  Surro- 
gateKRolUns  (Stokes  y.  Dale,  1  Dem.  260)  held  that  he  had  power  to  au- 
thorize a  temporary  administrator  to  withdraw  from  deposit  a  specific 
sum  and  to  pay  thereout  a  reasonable  sum  for  the  services  and  disburse- 
ments of  his  counsel  under  the  clause  in  former  §  2672  authorizing  the 
Surrogate  to  direct  the  payment  of  "any  expenses  of  the  administration 
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of  the  trust."  He  stated  that  the  situation  of  a  temporary  administrator 
does  not  essentially  differ  in  this  respect  from  that  of  any  other  adminis- 
trator, or  from  that  of  an  executor;  when  either  of  those  officers  has  ex- 
pended sums  of  money  as  counsel  fees,  he  may  properly  assert  a  claim  to 
be  credited  therefor  in  his  account  with  the  estate,  and  upon  the  settlement 
of  such  accounts  the  Surrogate  will  allow  such  credit  if  it  appear  that  the 
expenditures  have  been  necessarily  incurred  and  are  reasonable  in  amount, 
citing  Estate  of  St.  John,  Daily  Reg.,  May  21,  1883.  See  Parish's  Estate, 
29  Barb.  627.  And  see  Matter  of  King,  122  App.  Div.  354.  But  it  has 
been  held  that  the  Surrogate  could  not  order  a  temporary  administrator 
to  pay  costs  awarded  by  the  decree  granting  letters  of  administration. 
Estate  of  Badger,  3  Law  Bulletin,  71.  Nor  it  seems  can  the  Surrogate  allow 
the  temporary  administrator  for  the  expenses  incurred  in  the  application 
to  have  such  temporary  administrator  appointed.  Matter  of  Bankard, 
19  N.  Y.  Week.  Dig.  452. 

§  570.  Actions  against  temporary  administrators. — The  power  given  by 
§  2597  to  the  Surrogate,  to  authorize  the  institution  of  an  action  against 
a  temporary  administrator  upon  a  debt  of  the  decedent  or  of  the  absentee 
whom  he  represents  in  like  manner  and  with  like  effect  as  if  he  were  an 
administrator  in  chief,  will  be  exercised  only  in  cases  of  urgency  or  neces- 
sity. The  discretionary  authority  given  by  the  section  should  never  be 
exercised  where  its  exercise  might  result  in  inflicting  upon  the  estate  an 
injury  far  greater  than  could  possibly  be  suffered  by  the  one  applying 
for  leave  to  sUe  if  his  application  were  denied.  Matter  of  Fleming,  5  Dem. 
336.  But  in  a  necessary  case  and  where  the  claimant's  rights  would  suffer 
by  reason  of  any  delay  a  Surrogate  has  full  power  to  allow  the  suit;  and 
may  even,  in  case  of  litigation  pending  at  the  time  of  the  death  or  disap- 
pearance of  the  person  whose  estate  is  being  administered,  direct  the  sub- 
stitution of  the  temporary  administrator  as  defendant,  provided,  of  course, 
the  cause  of  action  survives.  Getty  v.  Amelung,  7  Albany  Law  Journal, 
415. 

§  571.  Power  of  temporary  administrator  in  regard  to  debts. — The 
power  of  a  temporary  administrator  to  ascertain  the  claims  against  the 
estate  and  in  certain  cases  to  pay  them,  is  now  fully  regulated-by  the  Code, 
as  follows : 

§  2598.    Id.,  as  to  requiring  creditors  to  present  claims. 

A  temporary  administrator,  appointed  upon  the  estate  of  either  a  decedent  or 
an  absentee,  has  the  same  power  as  an  administrator-in-chief  to  publish  a  notice 
requiring  creditors  of  the  decedent  or  absentee  to  exhibit  their  demands  to  him. 

The  pubUcation  thereof  has  the  same  effect,  with  respect  to  the  temporary  ad- 
ministrator, and  also  an  executor  or  administrator,  subsequently  appointed'upon  the 
same  estate,  as  if  the  temporary  administrator  were  the  executor  or  an  administrator- 
in-chief,  and  the  person  to  whom  the  subsequent  letters  are  issued  were  his  successor. 
Former  §  2673  of  this  Code.    From  L.  1870,  c.  359,  §  10. 
§  2599.    Id.;  a?  to  paying  debts. 

At  any  time  after  the  completion  of  the  publication  of  the  notice  to  creditora 
by  a  temporary  administrator,  the  surrogate  may,  upon  proof,  to  his  satisfaction,  . 
that  the  assets  exceed  the  debts,  make  an  order,  permitting  the  temporary  ad- 
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ministrator  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  the  decedent 
or  absentee;  or,  upon  the  petition  of  a  creditor,  a  citation  may  issue  to  the  tem- 
porary' administrator,  requiring  him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt. 

When  such  a  petition  is  presented,  the  proceedings  are,  in  all  respects,  the  same 
as  where  a  creditor  presents  a  petition,  praying  for  a  decree  directing  an  executor  or 
administrator  to  pay  his  debt,  as  prescribed  in  this  chapter. 

Former  §  2674  of  this  Code.    From  L.  1870,  c.  359,  §  10. 

A  temporary  administrator  is  not,  therefore,  bound  to  pay  debts.  He 
can  only  do  so  when  authorized.    Matter  of  Philip,  29  Misc.  263. 

It  will  be  noticed  that  the  power  of  the  Surrogate  to  authorize  such  an 
administrator,  after  the  period  of  publication  of  the  notice,  under  §  2598, 
has  elapsed,  to  pay  the  whole  or  part  of  a  debt  presented  pursuant  to 
the  notice,  either  upon  the  application  of  the  temporary  administrator  or 
upon  the  petition  of  a  creditor,  while  stated  by  §  2599  to  be,  in  respect  to 
the  proceedings  thereon,  similar  to  cases  where  such  application  is  made 
for  a  decree  directing  an  executor  or  administrator  to  pay  a  debt,  is  limited 
to  cases  where  it  is  proved  to  the  satisfaction  of  the  Surrogate  that  the 
value  of  the  total  assets  left  by  the  decedent  or  the  absentee  is  greater  than 
the  amount  of  all  the  debts.  When  this  is  demonstrated  to  the  satisfaction 
of  the  Surrogate,  the  temporary  administrator  will  be  permitted,  just  as 
if  he  were  administrator  in  chief,  to  use  his  own  discretion  respecting  pay- 
ment of  persons  claiming  to  be  creditors.  Mason  v.  Williams,  3  Dem.  285, 
Rollins,  Surr.  And  in  such  a  case  the  Surrogate  should  grant  permission 
to  discharge  debts  which  bear  no  indication  of  mistake,  exorbitance  or 
fraud.  The  objection  of  persons  interested  to  the  payment  of  a  specific 
item  should  be  reserved  until  the  accounting,  as  the  Code  makes  no  pro- 
vision for  the  trial  of  issues  raised  by  such  persons  interested  at  the  time 
of  granting  leave  to  pay  the  claims.  Mason  v.  Williams,  supra,  reported 
sub  nam.  Estate  of  Hamersley,  15  Abb.  N.  C.  187.  See  also  In  re  Haskett, 
3  Redf.  165. 

In  Matter  of  Philp,  29  Misc.  263,  the  headnote  suggests  that  a  tem- 
porary administrator  may,  if  the  personalty  is  insufficient  to  pay  all  the 
debts  in  full,  make  pro  rata  payments.  This  seerns  to  be  more  than  the 
opinion  warrants.  Section  2599,  as  above  noted,  is  explicit  in  making  it  a 
condition  of  granting  leave  to  pay  debts  at  all  that  the  assets  are  greater 
than  the  amount  of  all  the  debts.  But  this  case  properly  held  that  as  the 
temporary  administrator  had,  mthout  permission  of  court,  paid  a  number 
of  unpreferred  claims,  he  should  be  surcharged  that  excess  which  repre- 
sented the  difiference  between  what  he  paid  and  what  would  have  been 
the  pro  rata  share  of  the  creditors  to  whom  he  made  payment.  To  this 
surcharge  trust  company  interest  was  added,  as  he  had  acted  without  bad 
faith, -supposing  the  real  estate  of  testator  to  be  available  for  sale  to  pay 
the  other  debts. 

§  572.  The  temporary  administrator  and  the  transfer  tax. — The  trans- 
fer tax  law  (g.  v.,  post),  provides  for  a  suspension  or  remission  of  penalty 
for  delay  in  paying  the  tax  when  the  executor  is  prevented  from  acting 
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by  reason  of  legal  proceedings  on  contested  probate.  Not  only  is  a  penalty 
imposed  for  delay,  but  a  discount  allowed  for  quick  payment.  As  to  tHe 
latter,  there  seems  to  be  no  valid  reason  why  the  temporary  administrator 
should  not  pay  the  tax  and  move  primarily  in  the  matter,  in  order  to  save 
to  the  estate  the  amount  of  the  discount  which  is  allowed  by  the  act.  But 
of  course  he  cannot  do  this  if  the  contest  makes  it  doubtful  what  persons 
are  to  take,  and  how  much  they  are  to  take.  In  case  of  an  appointment 
under  subd.  2,  i.  e.,  a  case  of  disappearance,  it  would  seem  that  to  enable 
the  State  to  assess  and  collect  the  tax,  the  fact  of  death  would  have  to  be 
affirmatively  established,  and  not  merely  the  "reasonable  grounds,"  etc., 
upon  which  the  Surrogate  may  appoint.  If  the  situation  warrants  his 
asking  for  the  appraisal  of  the  estate  and  the  fixing  of  the  tax,  he  must 
assert  the  right  to  have  his  commissions  deducted,  for  they  are  an  expense 
chargeable  to  the  estate,  and  reducing  the  quantum  that  passes  to  the 
beneficiaries.  Carter's  Transfer  Tax  Law  (ed.  of  1903)  citing  Matter  of 
Gihon,  169  N.  Y.  443. 

§  573.  Temporary  administrator  and  the  real  property  of  the  estate. — 
The  Code  confers  upon  the  Surrogate  power  to  give  the  temporary  ad- 
ministrator authority  to  take  possession  of  the  real  property  of  a  decedent 
or  absentee,  to  receive  the  rents  and  profits  thereof,  and  upon  application 
to  lease  or  do  any  other  act  with  respect  thereto  except  to  sell  it.  The  sec- 
tions are  as  follows: 

§  2600.     Id.;  as  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceeding  is  pending  for 
the  probate  of  a  will  of  real  property,  or  there  is  a  delay  in  the  granting  of  letters 
testamentary  or  administration  on  such  a  will  or  in  the  qualification  of  a  trustee 
named  therein,  the  order  appointing  him  may  confer  upon  him^  authority  to  take 
possession/of  real  property,  in  the  same  or  another  county,  which  is  affected  by  the 
will,  and  to  receive  the  rents  and  profits  thereof.  The  surDagate  may,  by  an  order, 
confer  upon  him  authority  to  lease  any  or  all  of  the  real  property,  for  a  term  not 
exceeding  one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to  sell  it, 
which  is,  in  the  surrogate's,  opinion,  necessary  for  the  execution  of  the  will,  or  the 
preservation  or  benefit  of  the  real  property.  For  either  of  these  purposes,  he  may 
maintain  or  defend  any  action  or  special  proceeding. 

Former  §  2675  of  this  Code.    From  L.  1870,  c.  359,  §  13;  L.  1901,  c.  21. 

The  rents  and  profits  collected  pursuant  to  an  order  made  under  this 
section  must  be  paid  into  court,  and  if  so  paid  the  temporary  adminis- 
trator need  not  account  therefor  to  the  permanent  successor.  Matter  of 
Goetz,  120  App.  Div.  10. 

§  2601.  Special  powers  of  temporary  administrator  of  absentee;  may  provide  for 
family. 

A  temporary  administrator,  appointed  upon  the  estate  of  an  absentee,  has  all 
the  powers  and  authority  enumerated  in  the  last  sectidn,  with  respect  to  the  real 
property  of  the  absentee.  His  acts,  done  in  pursuance  of  that  authority,  bind  the 
absentee,  if  living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same  manner  as  the 
acts  of  an  executor  or  administrator  bind  his  successor.    (In  part.) 

Former  §§  2676,  2677  of  this  Code.    From  L.  1875,  c.  519,  §  4. 

The  general  tenor  of  the  decision  in  the  Hamersley  Case,  3  Dem.  285, 
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sub  nom.  Mason  v.  Williams,  is  that  while  the  Surrogate  may  confer  au- 
thority upon  the  temporary  administrator  in  respect  to  his  payment  of 
debts  or  his  deaUng  with  the  real  estate,  he  will  not  usually  direct  a  tem- 
porary administrator  to  do  such  acts  as  would  be  left  to  the  discretion  of  an 
administrator  in  chief;  he  may  be  authorized  to  do  them,  in  which  case  his 
failure  to  avail  himself  of  the  authority  could  be  called  in  question  at  the 
time  of  his  accounting,  and  could  be  then  justified  by  proof  of  the  existing 
conditions  and  facts.  It  has  been  held,  for  example,  that  a  special  ad- 
ministrator could  not  be  required  to, pay  or  buy  in  a  mortgage  which  the 
mortgagee  was  foreclosing  upon  part  of  decedent's  real  estate.  Matter  of 
Dooley,  3  Law  Bulletin,  18.  On  the  other  hand,  the  power  of  a  temporary 
administrator  in  regard  to  real  estate  depends  wholly  upon  the  statute, 
and  upon  the  authority  of  the  Surrogate  evidenced  in  the  order  appoint- 
ing him,  or  in  a  subsequent  order  made  upon  proper  application  which 
may  authorize  disbursements  from  the  rents  collected.  Matter  of  Goetz, 
supra,  citing  Powell  v.  Demming,  22  Hun,  235.  So  a  temporary  adminis- 
trator has  no  authority  to  mortgage  the  real  estate  of  the  decedent  or 
absentee  by  virtue  of  his  office.  As  temporary  administrator  he  takes  no 
title  to  the  real  estate  of  the  decedent,  or  absentee,  and  can  by  no  act 
of  his,  by  virtue  of  his  office,  sell,  charge  or  encumber  it,  or  in  any  way 
affect  or  prejudice  the  rights  of  heirs  or  devisees.  The  provisions  of  the 
Code  as  to  the  power  of  Surrogates  in  respect  to  the  sale  or  mortgage  of  de- 
cedent's real  estate  for  the  payment  of  debts,  expressly  provided  that  an 
application  for  leave  to  sell  or,mortgage  real,  estate  must  bfe  made  by  an 
executor  or  administrator  other  than  a  temporary  administrator.  Forqier 
§  2750,  Code  Civ.  Proc;  Duryea  v.  Mackey,  151  N.  Y.  204,  207,  Andrews, 
Ch.  J.  This  section  is  now  repealed.  Section  2600,  being  special,  limits 
the  authority  of  the  Surrogate,  so  that  the  words  "except  to  sell  it"  pre- 
vent the  assumption  that  the  words  "an  executor  or  administrator,"  as 
used  in  Art.  Ill  of  Title  4  of  Chap.  XVIII,  include  a  temporary  admin- 
istrator. 

§  574.  Providing  for  family  of  absentee. — Section  2601,  latter  half, 
gives  the  Surrogate  power  to  direct  the  maintenance  of  an  absentee's  family 
in  a  case  expressly  falling  within  its  provisions.    The  provision  is  as  follows : 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  any  infant  child  of 
an  absentee  upon  whose  estate  a  temporary  admirdstrator  has  been  appointed,  is 
in  such  circumstances  as  to  require  provision  to  be  made  out  of  the  estate  for  his 
or  her  maintenance,  clothing,  or  education,  the  surrogate  may  make  an  order, 
directing  the  temporary  administrator  to  make  such  provision  therefor  as  the 
surrogate  deems  proper,  out  of  any  personal  property  in  his  hands,  not  needed  for 
the  payment  of  debts. 

It  would  at  first  seem,  under  this  section,  that  as  the  provision  is  statu- 
tory and,  therefore,  to  be  strictly  construed,  the  Surrogate  would  be  with- 
out power  to  direct  the  temporary  administrator  to  make  provision  for  the 
maintenance,  clothing,  or  education  of  the  wife  or  infant  child  of  an  ab- 
sentee within  the  time  provided  by  §  2598,  Code  Civ.  Proc,  within  which  it 
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is  possible  for  the  temporary  administrator  to  ascertain  the  amount  of  the 
debts,  for  §  2601  hmits  the  funds  out  of  which  such  provision  may  be  made, 
"  to  the  personal  property  in  the  hands  of  the  temporary  administrator  not 
needed  for  the  payment  of  debts."  However,,  the  intent  of  the  statute  being 
clear,  it  would  be  proper  for  a  Surrogate  upon  satisfactory  proof  that  the 
wife  or,  infant  child  is  in  the  needy  circumstances  contemplated  by  the  sec- 
tion to  exercise  his  power  to  direct  provision  to  be  made,  upon  satisfactory 
proof  by  the  administrator  or  otherwise  as  to  the  extent  of  the  debts  of  the 
absentee.  Butif  the  temporary  administrator  avers  that  he  has  a  surplus, 
in  a  proceeding  hereunder  brought  within  the  time  of  publication,  semble, 
the  order  of  the  Surrogate  will  not  protect  him,  as  against  creditors,  against 
a  surcharge  if  a  deficiency  result. 

§  575.  How  long  temporary  administrator  may  act. — The  functions  of  a 
temporary  administrator  of  a  decedent  continue  until  the  qualification  of 
the  executor  or  of  the  administrator  in  chief;  that  is  to  say,  until  the  issu- 
ance of  permanent  letters.  But,  they  then  cease  and  determine.  Matter  of 
Goetz,  120  App.  Div.  10,  citing  Matter  of  Lewis,  17  Week.  Dig.  311;  Matter 
.of  Choaie,  105  App.  Div.  356;  Matter  of  Storm,  84  App.  Div.  552.  See  also 
Hastings  v.  Tousey,  123  App.  Div.  480.  So,  pending  an  appeal  from  a 
decree  admitting  a  will  to  probate,  a  temporary  administrator  will  not 
be  ousted  at  the  instance  of  the  executors  named  in  the  will,  except  the 
"preservation  of  the  estate"  within  the  intent  of  the  Code  shall  require  it. 
And  that  condition  cannot  be  said  to  exist  where  the  temporary  adminis- 
trator has  given  ample  security  and  there  is  nothing  in  the  estate  neces- 
sitating the  exercise  of  executorial  functions  as  opposed  to  what  the  tem- 
porary administrator  can  lawfully  do.  Matter  of  Gihon,  27  Misc.  626.  It  is 
not  necessary  that  an  application  for  the  revocation  of  letters  of  temporary 
administrators  of  decedents  should  be  made.  The  very  term  temporary 
administrator  suggests  that  the  authority  of  such  an  officer  is  to  be  deemed 
extinguished  by  the  issuance  of  letters  testamentary  or  letters  of  adminis- 
tration in  chief.  Matter  of  Eisner,  5  Dem.  383,  387;  Matter  of  Lewis,  17 
Weekly  Dig.  311.  In  Matter  of  Choate,  supra,  the  court  says:  "Upon  the 
issuance  of  letters  testamentary,  the  temporary  administrator  theretofore 
appointed  hecsktae  functus  officio."  Upon  an  appeal  from  the  decree  award- 
ing letters  the  Surrogate  may  award  to  the  executors  limited  authority 
under  §  2557,  or  it  seems,  might  still  continue  the  temporary  administration 
by  special  order.    Ibid. 

But  in  the  case  of  a  temporary  administrator  of  an  absentee,  that  is, 
one  appointed  under  subd.  2,  Code  Civ.  Proc,  it  seems  clear  that  his  func- 
tions do  not  determine  until  proceedings  initiated  by  petition  under  §  2569 
shall  have  been  had.  The  portion  of  such  section  referring  to  this  subject- 
matter  is  as  follows: 

In  either  of  the  following  cases  a  creditor,  or  person  interested  in  the  estatp  of 
the  decedent,  or  a  ward  or  friend  of  a  ward,  or  a  person  beneficially  interested  in 
the  execution  of  a  trust,  or  any  surety  on  a  bond  of  a  person  to  whom  letters  have 
been  granted  or  of  a  trustee,  may  present  to  the  surrogate's  court  having  juris- 
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I 
diction,  a  petition,  praying  for  a  decree  revoking  those  letters  or  removing  such 
trustee,  and  that  the  respondent  may  be  cited  to  show  cause  why  a  decree  should 
not  be  made  accordingly.  .  .  . 

Subd.  8.  In  the  case  of  a  temporary  administrator  appointed  upon  the  estate 
of  an  absentee  where  it  is  shown  that  the  absentee  has  returned;  or  that  he  is  living, 
and  capable  of  returning  and  resuming  the  management  of  his  affairs;  or  that  an 
executor,  or  administrator  in  chief,  has  been  appointed  upon  his  estate;  or  that  a 
committee  of  his  property  has  been  appointed  by  a  competent  court  of  the  state. 

§  576.  Accounting. — When  permanent  letters  issue  or  the  letters  of 
the  temporary  administrator  are  revoked  pursuant  to  proceedings  had  un- 
der subd.  8,  quoted  above,  it  is  then  his  duty  to  account.  The  Surrogate's 
Couft  may  compel  a  judicial  settlement  of  the  account  of  a  temporary 
administrator  at  any  tiwie.  §  2726,  subd.  1,  c,  Code  Civ.  Proc.  But  the 
temporary  administrator  has  no  absolute  right  to  demand  a  judicial  settle- 
ment ai  any  time;  and  the  practice  seems  to  be  that  his  account  will  not  be 
judicially  passed  upon  and  finally  settled  until  final  letters  testamentary 
or  of  administration  in  chief  are  issued  and  the  executor  or  administrator 
in  chief  is  capable  of  being  joined  as  a  party  to  the  accounting  proceedings. 
American  Bible  Society  v.  Oakley,  4  Dem.  45Q,  Rollins,  Surr. 

Former  §  2743,  now  §  2735  of  the  Code  is  not  appHcable.  Matter 
of  Philp,  29  Misc.  263.  Therefore  he  is  not  called  upon  to  make  any  dis- 
tribution, but  when  his  account  is  judicially  settled  he  will  be  directed  to 
pay  the  balance  in  his  hands  to  the  holder  of  permanent  letters.    Ibid. 

But,  it  will  be  recalled  that  under  §  2597,  he  may  be  authorized  to  pay  a 
legacy,  or  other  pecuniary  provision  under  a  will  (e.  g.,  an  annuity)  or  a  dis- 
tributive share,  or  just  proportionate  part  thereof,  under  the  same  condi- 
tions set  out  in  §§  2687-2688. 

Or,  if  his  letters  were  revoked  by  reason  of  the  reappearance  of  the  sup- 
posed decedent,  he  may  be  required  to  surrender  the  property  to  him. 

Where,  under  §  2600,  he  has  been  directed  to  take  possession  of  the  real 
property,  the  decree  should  contain  appropriate  direction  as  to  that. 

But  it  seems,  under  Matter  of  Goetz,  120  App.  Div.  10,  that  if  he  paid  the 
rents  and  profits  into  court,  they  are  not  to  be  specified  in  his  account.  It 
wa§  held  to  be  discretionary  with  the  Surrogate,  un^er  the  particular  cir- 
cumstances, to  determine  whether:  (a)  they  should  be  paid  to  the  perma- 
nent representative,  or  (6)  to  the  persons  entitled  to. them,  or  (c)  remain  in 
court  to  abide  the  event  of  litigation  pending  in  which  conflicting  claims 
thereto  were  being  litigated. 

Where  the  temporary  administrator  becomes  the  permanent  representa- 
tive, and,  after  accounting,  merely  turns  over  the  balance  to  himself  as 
executor  or  administrator,  it  is  clear  that  the  decree  discharging  him  as 
temporary  administrator  has  no  conclusive  effect  on  the  cestuis  guetrustent 
under  the;  will  as  to  the  fund  against  which,  or  out  of  which  any  particular 
payment  is  made.  The  executor  receives  the  balance,  and  must  adjust  the 
various  fuiids,  or  interests.  Thus,  where  a  temporary  administrator  paid 
taxes  upon  realproperty,  subjected  by  will  to  a  trust,  it  was  held  to  be  the 
executor's  duty  to  adjust  it  and  charge  it  against  the  general  estate  rather 
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than  the  trust  estate,  and  if  it  were  not  so  dlDne  the  beneficiaries  'could 
come  in  on  accounting  regardless  of  the  decree  discharging  the  temporary 
administrator  and  have  the  charge  readjusted.  Matter  pf  Doheny ,  70  App. 
Div.  370,  375. 

His  right  to  commissions  is  the  same  as  that  of  other  representatives. 
In  fact  he  will  get  full  commissions,  which  a  perrtianent  administrator 
appointed  before  the  discovery  and  probate  of  a  will  cannot  receive.  Mat- 
ter of  Hurst,  111. -App.  Div.  460.  This  needs  qualification.  The  right  is  the 
same  but  the  measure  of  it  is  different.  Section  27S3,  Code  Civ.  Proc, 
recognizes  this  in  the  last  clause  where  it  refers  to  one  who  has  been  tem- 
porary administrator  receiving  permanent  letters.  Such  an  one  can  only 
receive  commissions  in  one  capacity.  But  he  may  eZeci  which.  It  is  con- 
ceivable, that  as  temporary  administrator  his  commissions  may  when 
entrusted  with  the  realty,  and  computed  on  the  whole  value,  exceed  the 
full  commissions  of  an  executor. 

So  in  Matter  of  King,  122  App.  Div.  354,'  a  temporary  administrator  was 
allowed  commissions  on  value  of  stock  and  book  accounts  going  to  make  up 
the  "whole  estate."  His  right  is  in  this  case  said  to  be  "not  based  simply 
upon  the  money  actually  collected  and  disbursed,  but  upon  the  value  of 
the  whole  estate." 

As  to  realty  he  has  under  §§  2600-2601  only  the  right  to  possession — 
and  the  "value"  is  not  in  my  opinion  the  value  of  the  property,  but  the 
possessory  value^total  rents  and  profits  collected. 

Where  he  has  been  empowered  to  continue  the  business  of  the  supposed 
or  actual  decedent,  this  falls  within  those  extra-official  duties  for  which 
proper  additional  compensation  can,  in  the  Surrogate's  discretion,  be  al- 
lowed upon  the  accounting.  Matter  of  Moriarity,  27  Misc.  161,  citing  Lent 
V.  Howard,  89  N.  Y.  169;  Matter  of  Braiinsdorf,  13  Misc.  666;  Matter  of 
McCord,  2  App.  Div.  324.    See  Russell  v.  Hilton,  37  Misc.  642. 

H 

EXECUTOHS  AND  ADMINISTBATOES  OP  DECEASED  EXECUTORS  AND  ADMINIS- 
TRATORS 

§  577.  Nature  of  their  accountability. — While  this  heading  is  repetitive 
in  one  sense,  yet  separate  reference  to  such  persons  is  requisite  because  of 
their  special  and  peculiar  accountability  which  is  in  more  detail  treated  sub 
Accounting,  post,  and  under  §  2725,  Code  Civ.  Proc. 

The  executor  or  administrator  of  a  decedent  who'  in  his  own  lifetime  was 
an  executor  or  administrator  has  a  double  status,  one  in  his  distinctive 
representative  capacity  of  his  immediate  decedeut,  and  the  otHfer  in  respect 
to  the  estate  of  which  his  decedent  was  the  representative.  There  is  now 
no  explicit  statute  which  denies  the  right  of  an  executor's  executor  as  subh 
to  administer  on  the  first  testator's  estate.  Prior  to  the  General  Repea.ling 
Act  (eh.  245  of  the  Laws  of  1880),  the  Revised  Statutes  provided  (part  2, 
ch.  6,  title  2,  §  17),  "No  executor  of  an  executor  shall  as  such  be  authorised 
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to  a^pninister  on  the  estate  of  the  first  testator."  See  Matter  of  Moehring, 
154,  N.  Y.  423.  But  it  has  been  held  (Matter  of  Allen,  2  Dem.  203,  Rollins, 
Surr.)  tha|t  the  repeal  of  this  provision  was  not  designed  to  effect  any 
change  in  the  law  of  the  State  in  this  regard.  This  ruling  was  based  upon 
the  fact  that  §  11,  title  3,  (?h.  8,  part  3,  was  in  force  before  the  repeal  and 
was  ^npt  repealed  thereby.  That  section  provides,  "An  executor  of  an 
executpf  shall  have  no  authority  to  commence  or  maintain  any  action  or 
proceeding  relating  to  the  estate,  effects,  or  rights  of  the  testator  of  the 
first  ,exeQutor  or  to  take  any  charge  or  control  thereof  as  such  executor." 
This  is  now  §  121,  Dec.  Est.  Law.  But  he  is  not  required  to  administer 
the  first  decedent's  estate.  Matter  of  Hayden,  204  N.  Y.  330,  340.  In 
regard,  therefore,  to  the  assets  of  an  unadministered  estate  which  come 
iiito  the, hands  of  the  executor  or  administrator  of  a  deceased  executor  or 
administrator,  he  may  be  said  to  be  a^  mere  temporary  custodian  thereof 
pejijiing  the  appointment  of  a  successor-administrator  or  administrator 
wit.h  the  will  annexed.  Matter  of  Wood,  70  Misc.  467,  citing  above  cases. 
If, there  be  a  surviving  executor  of  the  original  testator  obviously  the 
ejcecutor  of  the  deceased  executor  has  no  relationship  or  power  to  bind  the 
unadministered  estate.    In  such  case  §  2563  applies. 

§  2663.  _  When  surviving  or  remaining  representative  may  act;  when  siuxessar  must 
he  appointed. 
,  Where,  one  of  two  or  more  executors  or  administrators  dies,  or  where  letters  are 
revoked  with  respect  to  one  of  them,  a  successor  to  the  person  who  dies,  or  whose 
letters  are  revoked,  shall  not  bfe  appointed,  except  where  such  an  appointment  is 
necessary,  in  order  to-  comply  with  the  express  terms  of  a  will;  but  the  others  may 
proceed  and  complete  the  administration  of  the  estate  pursuant  to  the  letters,  and 
may  continue  any  action  or  special  proceeding  brought  by  or  against  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or  where  the  letters 
of  all  have  been  revoked  by  a  decree  of  the  surrogate's  court,  that  court  has,  except 
in  a  case  where  it  is  otherwise  specially  prescribed  by  law,  the  same  power  to  ap- 
point a  successor  to  the  person  or  persons  whose  powers  have  ceased,  as  if  the 
;  letters  had  not  been  issued.  The  successor  may  complete  the  execution  of  the  trust 
committed  to  Jiis  predecessor;  he  may  continue  in  his  own  name,  a  civil  action,  or 
special  proceeding,  pending  in  favor  of  his  predecessor;  and  he  may  enforce  a  judg- 
ment, orderj  or  decree,  in  favor  of  the  latter. 
'     Foriner  §§  2692,'  2605  combined  and  modified. 

Tlje  Gode  of  Civil  Procedure  protects  the  beneficiaries  of  the  first  deced- 
ent's estate  by  means  of  the  provisions  of  §  2725  under  which  the  executor 
or  admijiistrator  of  a  deceased  executor,  administrator,  guardian  or  testa- 
mentary trustee,  may  be  compelled  to  account  or  may  voluntarily  account 
for  .any  of  the  trust  property  which  is  in  his  possession  or  under  his  control. 
The  section  is  fully  quoted,  and  discussed,  fost,  sub  AccouNTiNe. 

,yiiis  section  of , the,  Code  was  the  first  statutory  authority  conferred  upon 
the, Surrogate's  Court  or  upon  an  .administrator  de  bonis,  nan  to  call  an  ex- 
ecji|.or  or  administrator  of  a  decedent  representative  to  an  accounting.  It 
has  already  been  noted  in  another  connection,  that  the  remedy  provided 
by,  the  section  must  be  timely  availed  of,  that  is  to  say,  the  statute  of  limi- 
ta.tipns  runs  against  the  successor  of  the  representative  as  if  his  administra- 
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tion  was  identical  with,  as  it  is  a  continuation  of,  the  original  administra- 
tion. See  Matter  of  Rogers,  153  N.  Y.  316,  rev'g  92  Hun,  609.  See  Pitkin  v. 
Wilcox,  20  Civ.  Proc.  Rep.  27.  It  is  proper,  provided  the  limitation'  by 
the  statute  has  not  expired,  that  the  application' for  the  accounting  should 
be  made  immediately  upon  the  appointment  of  the  successor.  Matter  of 
Rogers,  153  N.  Y.  316,  323,  citing  Matter  of  Wiley,  119  N.  Y.  642.  In  Mat- 
ter of  Wiley  and  in  Matter  of  Clark,  119  N.  Y.  427,  the  Court  of  Appeals 
held  that  this  section  of  the  Code  gave  the  Surrogate  jurisdiction  upon 
the  death  of  an  executor  to  reqiiire  his  executor  or  administrator  to  ac- 
count for  and  deliver  over  the  trust  estate  precisely  as  if  the  letters  of  the 
deceased  executor  had  beien  revoked  in  his  lifetime,  and  he  had  been  called 
upon  to  deliver  up  the  assets;  and  that  his  representative  stood  in  his  place 
for  the  purpose  of  such  accounting  and  delivery,  and  that  the  application' 
could  be  maide  immediately  upon  the  appointment  of  the  executor. 

But,  the  successor  cannot  be  called  to  account  unless  the  right  existed 
to  require  the  deceased  representative  so  to  do.  So  where  A  was  widow,' 
executrix  and  sdle  legatee  of  B,  and,  after  paying  all  debts  of  B  and  of 
his  estate,  died,  it  was  held  her  representative  character  and  title  had 
merged  in  that  of  legatee,  and  that  neither  she  nor  her  own  representative 
could  be  compelled  to  account.  Matter  of  Kinsella,  50  Misc.  235;  Blood  v. 
Kane,  130  N.  Y.  514. 

§  578.  Presumption  of  continuity  of  possession. — As  under  §  121,  Dec. 
Est  Law,  the  executor  of  a  deceascsd  executor  has  no  power  to  compel 
delivery  to  himself,  so  he  is  under  no  duty  to  assume  possession.  He  is  not 
to  be  made  liable  for  the  default  or  misappropriation  of  others  unless  he 
volunteers  to  assume  control.  Matter  of  Hay  den,  204  N.  Y.  330,  339.  The 
Court  of  Appeals  in  Matter  of  Clark  (above  cited),  reversed,  the  General 
Term  which  ha,d  affirmed  the  decision  of  Surrogate  Ransom,  sub  nomine, 
Fithian's  Estate,  3  N.Y.  Supp.193,  and  appeared  to  hold  that  proof  upon 
the  accounting  of  the  executor  or  administrator  that  money  or  assets  be- 
longing to  the  original  decedent  had  come  into  the  hands  of  the  deceased 
executor  or  administrator  raised  a  presumption  of  fact  that  they  were  still 
in  the  hands  of  the  executor  or  administrator  of  the  .deceased  representa- 
tive, whose  individual  liability  therefor  fairly  followed  as  a  conclusion  of 
law.  This  liability  of  course  can  be  avoided  by  proof  of  a  lawful  disposi- 
tion of  such  money  or  property  prior  to  the  death  of  the  deceased  repre- 
sentative. See  Perkins  v.  Stimmel,  llA  N.  Y.  359;  Matter  of  Seaman,  63 
App.  Div.  49,  53.  So  it  has  been  held  executors  of  a  deceased  trustee  are 
chargeable  with  a  trust  fund  where  it  is  admitted  that  he  had  it  nine  years 
before  his  death,  where  it  is  not  shown  that  he  ever  parted  with  it,  and 
where  he,  and  they,  after  his  death,  paid  the  interest  or  income  of  it  to  the 
beneficiary;  and  the  fact  that  it  cannot  now  be  distinguished  as  such,  hav- 
ing probably  been  commingled  by  the  trustee  with  his  own  property,  can- 
not defeat  an  application  by  the  present  trustees  of  the  trust  for  delivery  to 
thetii  of  the  fund  by  the  executors.  Matter  of  Steinviay  (headriote) ,  37  Misc. 
704,  citing  Matter  of  Holmes,  37  App.  Div.  15,  aff'd  159  N.  Y.  532.    But  in 
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Matter  of  Hicks,  170  N.  Y.  195,  it  was  held  (see  headnote)  that  there  is  no 
presumption  that  a  trust  fund,  which  had  been  in  the  hands  of  a  general 
guardian  for  many  years  and  was  unpaid  and  unaccounted  for  at  the  time 
of  his  death,  is  a  part  of  his  estate  in  the  hands  of  his  executor,  and  the 
ward  is  not  entitled  to  an  order,  under  §  2725  of  the  Code  of  Civil  Procedure 
compelling  such  executor  to  pay  over  the  amount  due  her  from  such  trust 
fund  in  preference  to  other  creditors  of  decedent,  without  proof  that  the 
assets  of  decedent  in  the  hands  of  his  executor  are  a  part  of,  or  derived 
from,  the  trust  fund.  (See  dissenting  opinion.)  Prior  to  the  amendment 
of  former  §  2606  in  1884,  it  was  held  that  an  executor  of  a  deceased  executor 
could  be  called  to  an  account  only  for,  and  directed  to  pay  over,  such  assets 
as  were  shown  to  have  come  into  his  possession  or  control.  See  In  re  Butler's 
Estate,  9  N.  Y.  Supp.  641,  651,  citing  In  re  Fithian,  44  Hun,  457,  reversed 
on  g^nother  ground  sub  nomine,  Matter  of  Clark,  119  N.  Y.  427.-  The  amend- 
ment of  1884,  giving  the  Surrogate's  Court  power  to  compel  the  executor 
or  administrator  at  any  time  to  deliver  over  any  of  the  trust  property  which 
has  come  to  his  possession  or  is  under  his  control,  has  been  held  to  include 
a  debt  due  the  original  testator  from  the  deceased  representative.  Matter 
of  Butler,  supra;  Baucus  v.  Stover,  89  N.  Y.  1.  This  is  based  on  the  provi- 
sion of  the  Revised  Statutes  (2  R.  S.,  p.  84,  §  13,  8th  ed.,  p.  2558),  to  wit: 
"The  naming  of  any  person  as  executor  in  the  will  shall  not  operate  as  a 
discharge  or  bequest  of  any  just  claim  which  the  testator  had  against  such 
executor,  but  such  claim  shall  be  included  among  the  credits  and  effects 
of  the  deceased  in  the  inventory;  such  executor  shall  be  liable  for  the  same 
as  for  so  much  money  in  his  hands  at  the  time  such  debt  or  demand  became 
due;  and  shall  apply  and  distribute  the  same  in  the  payment  of  debts  and 
legacies,  and  among  the  next  of  kin,  as  part  of  the  personal  estate  of  the 
deceased,"  now  §  121,  Dec.  Est.  Law.  The  justice  of  such  a  claim  may  be 
tried  by  the  Surrogate  {In  re  Butler's  Estate,  supra,  citing  Everts  v.  Everts, 
62  Barb.  577),  in  spite  of  the  death  of  the  deceased  executor,  for  §  2725  gives 
the  Surrogate's  Court  the  same  jurisdiction  in  regard  to  a  compulsory  ac- 
counting which  it  would  have  against  the  deceased  executor,  administra- 
tor, guardian,  or  testamentary  trustee,  if  his  letters  had  been  revoked  by 
the  Surrogate's  decree.  In  other  words,  the  section  is  to  be  read  in  connec- 
tion with  §§  2555,  2556,  2563.  This  remedy  against  the  executor,  or  ad- 
ministrator of  a  deceased  executor,  administrator,  guardian  or  testamen- 
tary trustee,  should  be  provided  for  in  the  Surrogate's  Court  and  not 
through  an  action  for  an  accounting.  The  rule  is  that  when  complete  relief 
can  be  lobtajned  in  the  Surrogate's  Court,  a  court  of  equity  will  decline  to 
undertake  an  action  for  accounting  against  executors.  Wager  r.  Wager,  89 
N.  Y.  161;  Strong  V.  Harris,  84  Hun,  314;  Shorter  v.  Mackey,  13  App.  Div. 
20,  24.  See  also  Levett  v.  Polhemus,  86  App.  Div.  495.  In  Volhard  v.  Vol- 
hard,  119  App.  Div.  266,  it  was  held  that  the  remainder-man  was  not  en- 
titled to  personal  judgment  against  the  executor  of  the  deceased  executor: 
(a)  because  a  representative  of  the  prior  estate  was  not  in  court  in  order 
to  decreeing  payment  by  him  as  such.    (6)  Because  there  was  no  proof  that 
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defendant  had  any  property  in  his  possession  or  control  that  was  in  de- 
cedent's possession  as  executor.  In  other  words,  the  spirit  of  §  2725  will 
govern  the  remedy  in  the  Supreme  Court. 

§  579.  Same  subject. — It  must  be  borne  in  mind  that  prior  to  the 
amendment  of  1884,  former  §  2606  did  not  empower  the  Surrogate  to  exact 
an  accounting  as  to  all  the  property  which  came  into  the  possession  or 
under  the  control  of  the  deceased  executor  or  administrator,  guardian  or 
testamentary  trustee.  But  the  accounting  which  the  Surrogate  could  order 
theretofore  extended  only  to  such  property  as  had  come  into  the  account- 
ant's own  possession  or  was  under  his  own  control.  Le  Count  v.  Le  Count, 
1  Dem.  29,  31,  Rollins,  Surr.,  citing  Montross  v.  Wheeler,  4  Lansing,  99; 
Dakin  v.  Demming,  6  Paige,  95.  See  also  Matter  of  Fithian,  44  Hun,  457, 
reversed  on  another  ground  sub  nomine,  Matter  of  Clark,  119  N.  Y.  427; 
Popham  V.  Spencer,  4  Redf.  401;  Spencer  v.  Popham,  5  Redf.  428;  Maze  v. 
Brown,  2  Dem.  217;  Scofield  v.  Adriance,  1  Dem.  196;  Bunnell  v.  Ranney,  2 
Dem.  327.  In  the  cases  last  cited  Surrogate  Rollins  held,  that  a  petition 
for  such  compulsory  accounting  which  failed  to  allege  that  assets  of  the 
original  testator  have  come  into  the  possession  of  the  executor  or  adminis- 
trator of  the  deceased  executor  or  administrator  was  fatally  defective. 
Subsequent  to  the  amendment  of  1884,  it  was,  however,  held  that  upon  a 
compulsory  accounting  the  executor  or  administrator  of  a  deceased  executor 
or  administrator  was  to  be  held  accountable  for  the  assets  of  the  original 
estate  which  came  into  the  hands  of  his  immediate  decedent.  See  also 
Matter  of  Fithian,  44  Hun,  457. '  So  the  Court  of  Appeals  distinctly  held 
that  the  purpose  of  the  amendment  of  1884,  was  to  enable  the  Surrogate  to 
develop  by  the  compulsory  accounting  all  that  the  executor  of  the  deceased 
executor,  administrator,  guardian  or  trustee  knew  or  could  learn  about  the 
trust  estate  and  in  reference  to  it.  Perkins  v.  Stimmel,  114  N.  Y.  359,  370. 
But  in  the  case  just  cited  Judge  Brown  who  wrote  the  opinion  of  the  court 
observed,  "Undoubtedly  no  decree  could  be  made  against  the  administra- 
tor if  the  petition  to  the  Surrogate  failed  to  allege  or  the  proof  failed  to 
show  property  of  the  estate  in  the  admirii-strator's  possession."  This  of  course 
continues  in  effect  the  decision  of  Judge  Rollins  above  referred  to,  prior  to 
the  amendment  of  1884,  as  to  the  necessity  of  alleging  in  the  petition  that 
the  executor  or  administrator  who  was  called  to  accoupt  had  such  prop- 
erty in  his  possession.  The  Court  of  Appeals  in  a  still  more  recent  case- 
{Matter  of  Moehring,  154  N.  Y.  423,  at  pp.  428  et  seq.),  examined  this  sec- 
tion at  great  length  construing  it  in  connection  with  former  §  2603,  which 
section  defines  the  power  of  the  Surrogate  to  compel  an  executor,  adminis- 
trator, guardian  or  testamentary  trustee  to  account  upon  the  revocation  of 
his  letters  by  the  Surrogate's  decree.  It  is  now  §  2555.  The  general  pur- 
pose of  former  §  2606  is  said  by  the  Court  of  Appeals  in  that  case  to  be  to 
call  an  executor  of  an  executor  to  account  for  the  money  or  property  be- 
longing to  the  first  estate  which  came  into  his  hands;  and  second  to  require 
him  to  pay  and  deliver  it  over  to  a  legal  representative  of  the  estate;  the 
section  is  intended  to  apply  to  all  cases  where  an  executor  or  administrator 
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dies  leaving  an  estate  wholly  or  partially  unadministered  at  whatever  stage 
his  administration  may  be  when  his  death  occurred. 

But  the  amendments  of  1901  and  1902  and  the  act  of  1914,  enlarge  the 
field  of  this  accounting,  first,  by  providing  that  he  may  voluntarily  account 
for  the  trust  property  which  had  come  into  his  possession  or  into  the  posses- 
sion of  the  decedent;  second,  by  providing  that  he  may  account  for  the  acts 
and  doings  of  the  decedent,  and  third,  by  providing  that  an  accounting, 
voluntary  or  compulsory,  pending  when  decedent  died,  may  be  revived  and 
proceeded  with  as  if  he  had  not  died.  This  makes  the  Surrogate's  power  to 
fully  ascertain  the  condition  of  the  trust  left  unaccounted  for  by  the  der 
ceased  representative  more  complete  and  satisfactory.  It  does  not  seem  to 
change  the  rule  that  the  representative  of  the  deceased  representative  is  not 
liable  for  what  he  never  had,  or  could  with  reasonable  diligence  have  had  in 
his  possession.  In  Matter  of  Walton,  112  App.  Div.  176,  upon  a  compelled 
accounting  by  the  executrix  of  a  deceased  executor,  it  was  held  she  was  not 
to  be  charged  with  debts  and  judgments  uncollected  by  her  decedent  as 
executor.  This  for  the  express  reason  that  they  never  came  into  her  control, 
and,  moreover,  it  appeared  affirmatively  that  as  an  administrator  c.  t.  a. 
had  been  appointed  they  had  vested  in  him.  This  discussion  may  be  sum- 
marized in  the  terse  language  of  Werner,  J.,  in  Matter  of  Hayden,  204  N.  Y. 
330,  339 :  "As  the  law  now  stands  (i.  e.,  reading  the  Moehring  Case,  cited 
above  and  former  §  2606  together)  an  executor  of  an  executor  may  be 
called  upon  to  account  for  his  deceased  executor,  but  he  cannot  be  com- 
pelled to  administer.  Under  the  Revised  Statutes  he  could  not  be  com- 
pelled to  do  either.  Now  he  must  do  the  former,  but  he  cannot  do  the 
latter." 

§  580.  Limitations  on  the  Surrogate's  power. — There  is,  therefore, 
nothing  in  §  2725  which  authorizes  the  Surrogate  to  permit  any  adminis- 
tration of  the  unadministered  assets  by  an  executor  or  administrator  of  a 
deceased  executor,  administrator,  guardian  or  testamentary  trustee. 

But  the  Act  of  1914  permits  "distribution,  in  whole  or  in  part,  to  the 
parties  entitled  thereto."  Hence  the  old  scheme,  laid  down  in  Matter  of 
Moehring,  supra,  falls.    That  scheme  Umited  payment : 

(a)  Into  the  Surrogate's  Court; 

(6)  Or  to  his  successors  in  office; 

(c)  Or  to  such  other  person  as  is  authorized  by  law  to  receive  the  same. 

Consequently  a  legatee,  or  a  devisee,  or  a  creditor,  could  not  be  said  to  be 
such  a  person  authorized  by  law  to  receive  the  estate;  such  a  person  must 
wait  until  the  distribution  of  the  estate  subsequent  to  its  being  fully  ad- 
ministered by  a  proper  representative.  Matter  of  Moehring,  154  N.  Y.  423, 
430.  (See  AccotrNTiNG.)  To  concede  that  such  an  executor  or  adminis- 
trator could  be  directed  to  pay  a  legatee,  would  be  to  give  to  such  executor 
or  administrator  rights  of  administration  and  distribution,  which  it  was  not 
contemplated  by  the  section  that  he  should  have.  Matter  of  Wiley,  119 
N.  Y.  642;  Matter  of  Clark,  119  N.  Y.  427.  That  is  now  changed;  see  post. 
Accounting.    He  can  still  be  directed  to  pay  over  a  trust  fund  to  one 
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appointed  substituted  trustee,  as  the  result  of  an  accounting  under  §  2725. 
See  Mmrnt  v,.  Mount,  68  App.  Div.  144. 

In  th§  aceo\inting,  properly  instituted,  the  Surrogate  has  ample  power 
to  pass  on  all  the  questions  necessary  to  his  decree. 

In  Matter  of  Hull,  97  App.  Div.  258,  it  was  held  he  could  surcharge  the 
decedent  administratrix's  estate  in  the  accountant's  possession  with  il- 
legal debts  of  honor  of  her  decedent  which  as  administratrix  she  had  paid. 

In  Matter  of  Collyer,  113  App.  Div.  468,  it  appeared  the  deceased  ad- 
ministrator had  accounted  but  had  not  complied  with  the  decree  by  pay- 
ing over  the  fund.  The;  petition  was  that  his  executrix  pay  this  money 
into  coilrt  in  order  to  its  distribution.  The  Surrogate  held  the  only  two 
remedies  were  (a)  contempt  (which  of  course  was  impossible  as  administra- 
tor was  dead)  (b)  execution  under  the  original  decree.  On  appeal  he  was 
reversed,  the  court  holding  the  proceeding  proper  under  former  §  2606  as  the 
respondent  was  to  be  required  to  "deliver  over  any  of  the  trust  property 
in  possession  or  under  control."  Thereupon  the  Surrogate  directed  the 
executor  to  deliver  up  a  check  made  by  the  deceased  administrator.  At 
first  this  was  affirmed  but,  on  reargument  (124, App.  Div.  16),  it  was  held 
that  the  check  was  not  legal  tender  and  that  the  money  itself  should  be 
paid  over. 

See  Bushe  v.  Wright,  IIS  App.  Div.  320,  332,  and  cases  cited. 

§  581.  Same  subject. — The  amendment  of  1884  above  referred  to,  how- 
ever, referred  only  to  compulsory  accountings  under  §  2606  (Crawford  v. 
Crawfcyfd,,5  Dem.  37),  and  it  was,  accordingly,  held  that  the  executor  of  a 
deceased  executor  could  not  upon  a  voluntary  accounting,  account  gener- 
ally for  the  whole  estate.  By  the  amendment  of  1891  to  this  section  of  the 
Code  provision  is  made  for  such  a  voluntary  accounting  in  these  words: 
"And  an  executor  or  administrator  of  a  deceased  executor,  administrator, 
guardian  or  testamentary  trustee,  may  voluntarily  account  for  any  of 
the  trust  property  which  has  come  to  his  possession,  and  upon  his  petition 
such  successor  or  surviving  executor,  administrator  or  guardian,  or  other 
necessary  parties  shall  be  cited  and  required  to  attend  such  settlement." 
Subsequently  to  the  enactment  of  this  amendment  the  Surrogate  of  Onon- 
daga County  sanctioned  the  practice  of  consolidating  a  petition  of  an 
administrator  with  the  will  annexed  to  compel  the  executor  of  the  deceased 
executor  to  account  with  the  proceedings  for  a  voluntary  accounting  by 
the  executor  of  said  deceased  executor,  and  made  a  decree  judicially  set- 
tling the  account  of  the  deceased  executor.  Upon  appeal  the  General  Term 
in,  the  Fourth  Department  {Matter  of  SMpman,  ,S2  Hun,  108)  held,  that 
as  the  same  section  authorized  both  proceedings  no  prejudice  was  wrought 
by  the  consolidation,  although  there  appeared  to  be  no  special  power 
given  in  the  Code  to  consolidate  these  two  particular  proceedings,  citing 
Matter  of  Hodgman,  31  N.  Y.  St.  Rep.  479.  Section  2725  permits  this 
voluntary  accounting. 

§  582.  The  right  to  the  accounting. — Prior  to  the  amendment  of  1891 
it  had  been  held  that  the  mere  fact  that  the  representative  of  the  deceased 
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executor,  administrator,  guardian,  or  testamentary  trustee,  had  accounted 
once  in  proceedings  instituted  by  one  of  the  persons  described  in  §  2606, 
was  no  answer  to  a  proceeding  by  another  of  such  persons  subsequently 
and  independently  for  a  similar  accounting;  and,  accordingly,  several 
creditors  or  legatees  could  compel  separate  and  successive  accountings  aiid 
in  the  absence  of  any  right  under  the  section  for  the  judicial  settlement  of 
his  account  in  voluntary  proceedings,  such  representative  of  a  deceased 
representative  was  liable  to  be  subjected  to  great  annoyance.  In  Spencer 
V.  Popham,  5  Redf.  425,  Surrogate  Coffin  suggested  the  advisability  of 
an  amendment  to  §  2606  authorizing  the  executor  of  a  deceased  executor 
to  apply  for  a  citation  to  all  persons  interested  in  the  estate  of  the  first 
testator  to  attend  his  accounting  as  to  that  estate.  See  also  Bonnell  v. 
Ranneyi  2  Dem.  327;  Crawford  v.  Crawford,  5  Dem.  37.  Accordingly  the 
amendment  of  1891  may  be  said  to  have  removed  this  anomaly  and  the 
scheme  is  preserved  in  §  2725. 

If  a  beneficiary  of  the  trust,  administered  by  the  decedent,  die,  his 
representative  may  require  the  accounting.  Such  representative  indeed 
is  the  proper  one  to  move,  as  against  his  widow  or  legatees,  who  have  no 
status.    Bushe  v.  Wright,  118  App.  Div.  320. 

§  583.  When  right  to  compulsory  accounting  may  be  lost.-^If  the 
executor  or  administrator  of  one  who  had  been  an  executor,  administrator, 
guardian,  or  testamentary  trustee  finds  no  unadministered  assets  which 
can  be  identified  as  assets  of  the  estate  of  which  his  decedent  was  execu- 
tor, administrator,  guardian  or  testamentary  trustee,  he  may  proceed  in 
the  administration  of  his  decedent's  estate  and  advertise  for  claims.  Thus, 
.where  a  sole  administratrix  died  prior  to  rendering  her  accoimt,  and  her 
executor  qualified  and  filed  an  inventory  showing  assets  to  a  considerable 
;, amount,,  but  found  no  funds,  deposited  to  her  credit  as  administratrix, 
nor  any  specific,  property  which  could  be  distinctly  traced  and  identified 
as  having  been  received  in  her  official  capacity,  and,  consequently,  in  his 
administration  of  her  estate,  advertised  for,  and  paid  all  claims  against  the 
estate,  accoimted  and  had  his  accoxmt  pa,ssed  by  the  Surrogate,  it  was  held 
that  a  subsequent  appUcation  by  an  administrator  de  bonis  nan  to  compel 
him  IjO  account  for  the  sums  which  the  original  sole  administratrix  had 
received  was  properly  denied.  Matter  of  O'Brien,  45  Him,  284.'  The 
General  Term  based  its  decision  on  the  fact  that  by  this  mingUng  of  the 
estate  money  with  the  individual  funds  one  right  of  the  beneficiaries  of 
the  estate  of  which  she  had  been  sole  administratrix  to  compel  her  to  ac- 
count was  lost  by  her  death,  and  they  were  remitted  to  the  standing  of 
mere  creditors  of  her  estate.  Judge  Pratt  remarked  in  his  decision  at 
p.  289,  "They  thus  lost  their  vested  rights  in  the  fund  as  owners  of  it, 
and  were  remitted  to  the  right  of  beneficiaries  of  O'Brien's  official  trust 
as  executor  of  Jane  Boyle's  wills  ...  as  against  them  O'Brien  was  the 
owner  of  the  entire  funds  as  executor,  and  that  consequently  as  they  had 
not  presented  their  claims  as  creditors  and  the  executor  had  innocently 
distributed  the  f^nds  their  rights  as  against  him  were  gone." 
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§•584.  General  liability. — But,  the  liability  of  the  decedent  fdr  waste 
or  conversion  is  enforceable  against  his  estate'.  The  Idw  is  not  new.  It 
was  in  the  Revised  Statutes,  and  is  now  embodied  in  §  114,  Dec.  Est.  Law. 

The  executors  and  administrators  of  every  person  who,  as  executor,  either  of 
right,  or  in  his  own  wrong,  or  as  adtainistrator,  shall  have  wasted  or  converted  to 
his  own  usfe,  any  goods,  chattds,  or  estate,  of  any  deceased'  person,  shall  be  charge- 
able in  the  same  manner  as  their  testator  or  intestate  would  have  beeU,  if  living. 

Section  116  of  the  same  law  provides  that 

Actions  of  account,  and  all  other,  actions  upon  contract  may  be  maintained  by 
and  against  executors,  in  all  case?  in  which  the  same  might  haye  been  maintained, 
by  or  against  their  respective  testators. 

It  is  proper  to  assume,  however,  that  if  the  action  was  one  which  would 
have  been  by  or  against  such  testator  in  a  representative  capacity,  then 
the  one  appointed  to  succeed  him  as  such,  and  not  his  own  executor  is 
the  proper  plaintiff  or  defendant.  See  also  §  117,  Dec.  Est.  Law,  provid- 
ing that  administrators  shall  have  "  same  rights  and  liabilities  as  executors/' 
and  §  1 18  that  executors  and  administrators  shall  have  actions  for  waste, 
conversion  or  trespass  affecting  the  real  or  personal  property  of  the  de- 
cedent in  his  lifetime.  ■ 

I 

LIMITED   LETTERS 

§  585.  Administration  under  letters  ad  rem,  or  ad  litem. — Prior  to 
September  1st,  1914,  when  the  new  act  went  into  effect,  former  §2664 
permitted  the  issuance  of  letters,  limited  by  their  terms  to  the  recovery  and 
statutory  distribution  of  the  proceeds  of  an  action  to  be  brought  against 
,one  by  whose  negligence  the  decederit  came  to  his  death.  The  cause  of 
action  was  given  by  article  IV,  title  4,  of  chap.  XV  of  the  Code,  entitled 
"Certain  Actions  to  Recover  Damages  for  Wrongs." 

This  was  the  only  situation  calling  for  such  " limited  letters."  Kirwin  v. 
M alone,  45  App.  Div.  93;  Matter  of  Carter,  24  Misc.  i ;  Matter  of  Belotti,  87 
Misc.  81. 

But  under  the  new  act  the  right  of  the  Surrogate  to  issue  such  letters  is 
extended,  by  virtue  of  §§  2559  and  2592. 

The  first  provides:  ' 

§  2669.    Limited  and  restrictive  letters.  , 

Letters  may  be  granted,  limiting  and  restricting  the  powers  and  rights  of  the 
holdei-s  thereof  as  follows: 

To  an  executor  or  administrator,  when  a  right'  of  action  exists. 

To  a  general  guardian  where  his  possession  and  control  of  certain  property  of  his 
ward  is  limited  as  provided  in,§  2650  of  this  chapter. 

New.    Cf .  former  §§  2664  and  2830. 

The  second  provides: 

§  2692.     Limited  letters  may  be  issued;  bond. . 

■Where  a  right  of  action  is  granted  to  an  executor  or  administrator  by  special 
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provision  of  law,  or  it  is  alleged  that  a  cause  of  action  existed  in  behalf  of  decedent, 
and  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered  in  the  case  of  an  executor,  or  such  probable  recovery  and 
the  existing  personal  estate  in  the  case  of  an  administrator,  the  surrogate  may 
dispense  with  a  bond,  or  fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient, 
and  issue  letters  which  as  to  such' cause  of  action  shall  be  limited  to  the  prosecution 
thereof,  and  restraining  the  executor  or  administrator  from  compromise  of  the 
action  or  the  enforcement  of  any  judgment  recovered  therein  until  the  further  order 
of  the  surrogate  made  upon  filing  satisfactory  security. 
From  former  §  2664  of  this  Code,  in  part. 

Accordingly  in  the  Belotti  Case,  swpro,  Schulz,  Surr.,  issued  such  letters, 
dispensing  with  a  bond,  to  an  administrator  in  order  that  he  might  bring 
an  action  or  rather  continue  an  action  pending  at  decedent's  death,  to 
recover  possession  of  certain  real  property  and  for  damages  for  withholding 
possession  thereof. 

The  limitation  in  the  letters  is  on  the  disposition  to  be  made  by  the 
recipient  of  the  proceeds  of  the  action.  But  it  does  not  limit  him  to  any 
particular  forum  or  defendant.  See  Matter  of  Halligan,  50  Misc.  481;  and 
exhaustive  opinion  in  Lowman  v.  Elmira  C.  &  N.  R.  Co.,  85  Hun,  188, 
aff'd  154  N.  Y.  765. 

§  586.  Limited  letters. — Consequently,  letters  are  perfectly  valid 
which  specify  in  detail  the  powers  granted  to  the  administrator,  for  the 
law  does  not  direct  what  language  should  be  employed  in  letters  issued  by 
the  Surrogate,  or  what  precise  powers  or  duties  should  be  laid  down  in  the 
same.  Martin  y.  Dry  Dock,  East  Broadway  and  Battery  Railroad  Co.,  92 
N.  Y.  70,  75.  Consequently  the  Court  of  Appeals  have  held  that,  as  the 
Surrogate  is  empowered  to  direct  and  control  administrators,  there  is  no 
reason  why  in  the  exercise  of  this  authority  he  may  not  limit  the  application 
of  the  letters  originally  issued  by  him  and  upon  which,  as  has  been  elsewhere 
noted,  the  authority  of  the  administrator  depends.  So  where  a  Surrogate 
issued  letters  of  administration  containing  a  limitation  limiting  the  power 
of'  the  administratrix  to  prosecute  only,  and  not  giving  her  power  tO'  collect 
or  compromise  (Afariin  V.  Dry  Dock,  East  Broadway  and  Battery  Railroad 
Co.,  92  N.  Y.  70,  75),  the  Court  of  Appeals  observed,  "We  think Jt  rests 
with  him  (the  Surrogate)  to  say,  in  the  exercise  of  his  discretion,  what 
powers  should  be  conferred  upon  an  administrator,  and  solbng  as  he  does 
riot  exceed  the  authority  vested  in  him  by  law,  there  is  no  valid  ground  for 
assuming  that  the  letters  issued  byhim  are  not  authorized."  And  the  court 
held  that  so  long  as  the  Surrogate  did  not  extend  the  powers  of  the  admin- 
istrator beyond  the  statutory  hmits,  within  those  limits  he  could  confine 
the  power  of  the  administrator  in  the  original  letters  as  in  his  discretion  he 
thought  best.  The  court  intimated,  however,  that  if  the  Surrogate  should 
iinproperly  limit  the  power  of  an  administrator,  the  party  in  interest  could 
review  his  determination  upon 'appeal;  but  that  the  objection  was  not  one 
-^hich  could  be  raised  collaterally  in  a  suit  by  the  administratrix;  nor  could 
the  letters  be  held  void.  Id.,  at'page  76.  Limited  power  to  prosecute  only, 
gives  no  power  to  issue  execution.    Lambert  -v.  Metrop.  St.-  R.  Co.,  33  Misc. 
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579.  And  see,  again,  the  Lawman  Case,  supra,  where  defendant  settled 
with  the  plaintiff  a'dministrator  who  held  limited  letters  to  sue.  Held,  the 
defendant  must  be  presumed  to  have  knowledge  of  the  limitations  in  the 
letters. 

§  587.  Code  provisions  as  to  negligent  killing. — The  nature  of  the 
office  of  such  a  holder  of  limited  letters,  and  his  duties  and  powers  there- 
under can  be  better  understood  if  we  quote  here  some  of  the  Code  pro- 
visions relating  to  the  principal  action,  the  bringing  of  which  most 
frequently  requires  their  issuance. 

§  1902.     {Am'd,  1909,  1916.)    Action  for  causing  death  by  negligence,  etc. 

The  executor  or  administrator  duly  appointed  in  this  state,  or  in  any  other  state, 
territory  or  district  of  the  United  States,  or  in  any  foreign  country,  of  a  decedent, 
who  has  left,  him  or  h^er  surviving  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  neglect,  or  default,  by  which  the 
decedent's  death  was  caused,  against  a  natural  person  who,  or  a  corporation  which, 
would  have  been  liable  to  an  action  in  favor ,of  the  decedent  by  reason  thereof  if 
death  had  not  ensued. 

Such  an  action  must  be  commenced  within  two  years  after  the  decedent's  death. 

When  the  husband,  wife  or  next  of  kin  do  not  participate  m  the  estate  of  de- 
cedent, under  a  will  appointing  an  executor,  other  than  such  husband,  wife  or  next 
of  kin,  who  refuses  to  bring  such  action,  then  such  husband,  wife  or  next  of  kin 
shall  be  entitled  to  have  an  fidministrator  appointed  for  the  purpose  of  prosecuting 
such  action  for  their  benefit. 

From  L.  1847,  c.  450,  §§  1,  2;  L.  1849,  c.  256;  L.  1870,  c.  78.  Am'd  by  L.  1909, 
c.  221;  L.  1915,  c.  620  (in  effect  Sept.  1,  1915). 

This  statute  had  its  origin  in  England  in  what  became  known  as  Lord 
Campbell's  Act,  in  1846.  See  history  of  the  N.  Y.  Act  in  Matter  of  James  S. 
Meng,  N.  Y.  L.  J.,  June  2,  1916. 

It  frequently  happens  that  this  right  of  action  is  the  only  asset  making 
it  worth  while  to  take  out  letters.  The  "  probable  amount  to  be  recovered  " 
is  a  warrant  for  jurisdiction..  The  letters  appUed  for  are  called  limited  let- 
ters because  of  the  restrictions  on  the  powers  of  the  administrator  if  he 
wins  the  suit.  But,  ii  seems,  that  if  the  death  occurs  outside  the  State  the 
cause  of  action,  being  statutory,  is  dependent  upon  lex  loci  mortis.  Gurofsky 
V.  Lehigh  Valley  R.  R.  Co.,  121  App.  Div.  126.  If  the  law  of  that  State 
gives  no  right  of  action  to  an  administrator,  then  it  is  manifest  that,  barring 
other  aissets,  there  is  nothing  on  which  to  base  administration  here.  See 
opinions  in  McDonald  v.  Mallory,  77  N.  Y.  556;  Wooden  v.  W.  N.  Y.  &  P. 
R.  R.,  126  N.  Y.  10;  Meekin  v.  B.  H.  &c.  R.  R.,  164  N.  Y.  145.  See  Zeikus 
V.  Florida  East  Riv.  C.  R.  Co.,  70  Misc.  339. 

§  588.  Same  subject. — This  power  (recognized  by  the  Court  of  Appeals 
in  the  Martin  case  above  discussed,  to  issue  letters  limiting  by  their  terms 
the  powers  of  the  administrator  in  dealing  with  the  estate)  the. Surrogate  is 
expressly  directed  to  exercise  in  the  case  covered  by  §  2592,  above  quofted, 
where  a  right  of  "action  is  granted  to  the,  administrator  by  special  provision 
of  km,  and  it  appears  to  be  impracticable  to  give  a  bond  in  a  penalty  suffi- 
cient to  cover  the  probable  amount  to  be  recovered,  in  which  case  the 
Surrogate  is  gi's^en  power  in  liis  discretion  to  accept  modified  security,  and 
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to  issue  letters  limited  to  the  prosecution  of  the  action  and  restraining  the 
administrator  from  compromising  the  action  or  enforcing  the  judgment 
recovered  therein  until  the  further  order  of  the  Surrogate  on  additional, 
further,  satisfactory  security.  It  has  been  held  that  the  provisions  of  this 
section  are  limited  only  to  cases  where  there  is  a  right  of  action  granted  by 
special  provision  of  law,  and  not  to  one  in  which  there  is  an  ordinary  claim 
of  debt  due  the  intestate.  Estate  of  Mallon,  13  Civil  Proc.  205.  This, 
however,  must  be  taken  only  as  Umiting  the  right  of  the  Surrogate  to  accept 
modified  security,  as  under  the  decision  of  the  Court  of  Appeals  the  right  to 
limit  the  letters  is  general.  See  Matter  of  Belotti,  87  Misc.  81.  There- 
fore, while  the  Surrogate  must,  in  the  cases  specified  in  §  2592,  require 
security  in  an  amount  at  least  double  the  value  of  the  personal  property 
of  which  the  decedent  died  possessed  and  of  the  probable  amount  to  be 
recovered  by  reason  of  any  right  of  action  granted  by  special  provision 
of  law  (where  it  seems  practicable  to  give  such  a  bond)  and  while,  more- 
over, in  case  a  bond  in  such  amount  is  given,  the  Surrogate  will  ordinarily* 
issue  letters  general  and  unhmited  in  their  terms,  yet  where  modified 
security  is  accepted  the  proper  practice  is  to  issue  letters  in  the  usual  form 
adding  a  clause  restraining  the  executor  or  administrator  from  compro- 
mising the  claim  or  action  or  enforcing  any  judgment  recovered  therein 
until  the  further  order  of  the  Surrogate  on  additional,  further,  satisfactory 
security.  Matter  of  Malloy,  1  Dem.  421,  424,  Livingston,  Surr.  This  re- 
striction does  not  in  any  way  interfere  with  the  authority  of  the  executor  or 
administrator  over  the  other  assets  of  the  decedent;  he  can  go  on  and  exer- 
cise his  authority  over  them  as  if  no  limitation  had  been  inserted  in  the 
letters.  But  if  it  is  desired  to  compromise  the  action,  or  if,  after  he  has 
prosecuted  it  to  judgment,  it  is  desired  to  enforce  such  judgment,  a  verified 
petition  should  be  presented  to  the  Surrogate  setting  forth  the  restriction 
contained  in  the  letters,  stating  the  additional  amount  which  will  come 
into  the  hands  of  the  executor  or  administrator  by  reason  of  the  proposed 
compromise,  or  in  the  event  of  the  enforcement  of  the  judgment,  and  asking 
that  an  order  may  be  made,  upon  giving  further  security  satisfactory  to 
the  Surrogatfe,  revoking  the  restriction  imposed  on  the  executor  or  adminis- 
trator in  the  letters  hereupon  he  will  be  free  to  compromise  the  claim  or  to 
epfofce  the  judgnient  in  all  respects  as  if  the  original  letters  had  not  been 
restricted.  Ibid.  See  Lawman  v.  E.G.  &  N.  Co.,  154  N.  Y.  765,  aff'g  85 
Hun,  188. 

The  provisions  of  former  §§  2590  to  2594,  both  inclusive,  now  replaced  by 
§§2558,  2560-2562,  and  2568,  respectively,  q.  v.,  are  equally  applicable  to 
letters  of  administration.  Briefly  summarized  in;this  connection  they  relate, 
first,  to  the  formal  requisites  of  letters  of  administration;  second,  they 
relate  to  the  effect  of  such  letters  as  conclusive  evidence  of  the  authority 
of  the  persons  to  whom  they  are  granted  until  revoked,  or  until  the  decree 
granting  them  is  reversed  upon  appeal;  third,  they  relate  to  the  priority 
of  letters  of  adn;iinistration  first  issued  from  a  Surrogate's^  Court  having 
jurisdiction  to  issuethem,  so  as  togive  the  parties  having  prior  letters  the 
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right  to  demand  and  recover  from  persons  holding  subsequent  letters  any 
of  the  decedent's  property  which  he  may  have  in  his  hands;  fourth,  a 
technical  requirement  with  regard  to  the:  computing  of  time  after  the  is- 
suance of  letters  of  administration,  and:  the  requisites  of  the  official  oath 
of  an  administrator.  i  i,  . 

Where  letters  of  administration  are  issued  s'olely  to'  bring  an  action  for 
causing  intestate's  death,  this  limitation  is  rigid:  Appointed  to  sue  for 
damages  for  death,  he  may  not  bring  any  other  kind  of  suit.  Kirwin  v. 
Malone,  45  App.  Div.  93.  Appointed  to  sue,  he  may  not  compromise  with- 
out further  order  of  court  (see  last  section).  Appointed  only  to  reduce  the 
cause  of  action  to  judgment,  he  can  go  no  further,  e.  g.,  even  to  issue  execu- 
tion, Lambert  v.  Met.  S.  R.  Co.,  56  App.  Div.  624,  aff'g  33  Misc.  579,  much 
lessto  collect,  for  his  bond  is  measured  by  probable  recovery  and  may  have 
to  be  readjusted. 

Section  1902  of  the  Code  was  amended  in  1909  by  adding  this  provision : 

When  the  husband,  wife,  or  next  of  kin  do  not  participate  in  the.  eatate  of  a 
decedent,  under  a  will  appointing  an  executor  [other  than  such  husband,  wife,  or 
next  of  kin]  who  refuses  to  bring  such  action,  then  such  husband,  wife,  or  next  of 
kin  shall  be  entitled  to  have  an  administrator  appointed  for  the  purpose  of  prose- 
cuting such  action  for  their  benefit.  ' 

Thus  letters  testamentary,  and  special  letters  of  administration,  may  be 
issued  by  the  same  Surrogate.  The  excuse  for,  issuing  the  special  letters, 
which  are  ad  litem,  is  the  refusal,  of  the  holder  of  permanent  letters,  to 
bring  the  action. 

Again,  they  may  be  limited  as  to  the  degree  [of  contr&l  to  be  enjoyed  by 
the  recipient.    This  is  by  virtue  of  §  2576  pf  the  Code,^ which  i^  as  follows; 

§  2676.     Deposit  of  securilies  to  reduce  penalty  of  bond.  ■  ^         , 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  required  by  a  surrogate 
from  an  executor,  aXhninisiraior,  guardian,  or  t^tamentairy  trustee,  if  the  value  of 
the  estate  or  fund  is  so  great  that  the  surrogate  deems  it  inexpedient  to  require  se- 
curity in  the  full  amount,  prescribed  by  law',  he  may  ;direct  that  any  securities  for 
the  payment  of  money,  belonging  to  thp  estate  orfiind,  be  deposited, , 
With  him,  to  be  delivered  to  the  county  treasurer,  or  cliamberlain,  or. 
Be  deposited,  subject  to  the  order  of.  the  executor,  administrator,  guardian  or 
testamfentary  trustee,  countersigned  by  the  surrogate,  with  a  trust  company,  bank  or 
safe  deposit  company.  ■ 

After  such  a  deposit  has  been  made,  the  surrogate  may  fix  the  amount  of;  the 
'■  bond,  with  respect  to  the  value  of  the  remainder  only  of  the  estate  or  fund. 
i  ;A  security  thus  deposited  shall  not  be  withdrawn  from  the  custody  of  the  de- 
positary, and  no  person,  other  than  the  county. treasurer,  chamberlain  or  tte  proper 
ofiBcer  of  the  depositary,  shall  receive  or  collect  any  of  the  principal  or  interest  se- 
cured thereby,  without  the  special  order  of  the  Burroga,te. 

Such  an  order  can  be  made  in  favor  of  such  executor,  administrator,  guardian,  or 
testamentary  trustee,;  only  whra-e  an  additional  bpnd  has  been  giv^n  by  him,  qr 
upon  proof  that  the  estate  or  fund  has  been  so  reduced,  by  payments  or  otherwise, 
that  the  penalty  of  the  bond  originally  given,  will  be  sufficient  in  amount,  to  satisfy 
the  provisions  of  law  relating  to  the  penalty  thereof,  if  the'secui^ty  sO  withd^aWnis 
also  reckoned  in  the  estate  or  fund.    Former  §  2696,  Code  Civ.  Proc. 
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This  direction,  limiting  the  degree  of  control,  may  be  inserted  in  the 
letters,  or  embodied  in  an  independent  order. 
§  589.  The  recovery. — 

§  1904.     [Am'd,  1895,  191S.]    Id.;  amount  of  recovery.  ■ 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as  the  jury,  upon  a  writ 
of  inquiry,  or  upon  atriai,  or,  where  issues  of  fact  are  tried  without  a  jury,  the  court 
or  the  referee  deems  to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting,  from  the  decedent's  death,  to  the  person  or  persons,  for  whose  benefit  the 
action  is  brought.  If  the  decedent  leaves  surviving  a  father  and  a  mother,  the  death 
oiP'such  father  prior  to  the  verdict  shall  not  affect  the  amount  of  damages  recover- 
able. 

When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must  add  to  the  sum 
so  awarded,  interest,  thereupon  from  the  decedent's  death  and  include ,  it  in  the 
judgment.  The  inquisition,  verdict,  report  or  decision,  may  specify  the  day  from 
which  interest  is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be  determined 
by  the  clerk,  upon  affidavits. 

FromL.  1847,  c.  450,  §  2;  L.  1849,  c.  256;  L.  1870,  c.  78.  Am'd  by  L.  1895,  c.  946; 
L.  1913,  c.  756  (in  effect  September  1,  1913). 

§  590.  Distribution  of  recovery. — The  provisions  in  this  regard  should 
also  be  quoted  in  this  context  rather  than  in  the  chapter  on  Accountings. 

§  1903.     [Am'd,  1904,  1911,  1915.]    Dislrihvlion  of  damages  recovered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in  the  last  section,  or 
obtained  through  settlement  without  action,  are  exclusively  for  the  benefit  of  the 
decedent's  husband  or  wife,  and  next  of  kin;  and,  when  they  are  collected,  they  must 
be  distributed  by  the  plaintiff,  or  representative,  as  if  they  were  unbequeathed 
assets,  left  in  his  hands,  after  payment  of  all  debts  and  expenses  of  administration; 
subject  however  to  the  following  provisions,  to  wit:  « 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or  husband,  but  no 
children,  the  damages  recovered  shall  be  for  the  sole  benefit  of  such  wife  or  husband. 

2.  In  case  the  decedent  leaves  neither  husband,  wife,  nor  issue,  but  leaves  a 
mother,  and  a  father  who  has  abandoned  him,  or  who  has  left  the  maintenance  and 
support  of  their  child  to  the  mother,  the  damages  or  recovery  shall  be  for  the  sole 
benefit  of  such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  issue  or  father,  or  having  left 
a  father  entitled  to  recovery,  who  dies  prior  to  the  recovery  or  verdict,  the  damages 
or  recovery  shall  be  for  the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  action,  or  settlement,  the  reasonable  funeral 
expenses  of  the  decedent,  and  the  commissions  of  the  plaintiff  or  representative 
upon  the  residue,  may  be  fixed  by  the  surrogate,  upon  notice,  given  in  such  a  manner 
and  to  such  persons,  as  the  surrogate  deems  proper  or  upon  the  judicial  settlement 
of  the  account  of  the  plaintiff,  or  representative,  and  may  be  deducted  from  the 
recovery. 

Id.  Am'd  by  L.  1904,  c.  515;  L.  1911,  c.  122;  L.  1915,  c.  641  (in  effect  Sept.  1, 
1915). 

§  1905.     [Am'd,  1913.]    Next  of  kin  defined. 

The  term  "next  of  kin,"  as  used  in  the  foregoing  sections,  has  the  meaning  speci- 
fied in  section  1870  of  this  act,  except  if  decedent  leaves  surviving  a  father  and 
mother,  but  no  widow,  child  or  descendant,  it  shall  mean  both  the  father  and  the 
mother. 

New.    Am'd  by  L.  1913,  c.  756  (in  effect  September  1,  1913). 

Since  the  right  to  the  damages  recoverable  vests  in  the  persons  specified 
in  the  statute  because  of  the  death,  the  date  of  the  death  is  determinative  as 
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to  who  are  to  be  the  distributees.  So  in  case  the  statute  is  amended  to 
enlarge  or  decrease  the  class,  but  at  a  time  subspquenit  to  such  death,  the 
proceeds  must  be  distributed  under  the  statute  as  previously  in.  force. 
Matter  of  Brennan,  160  App.  Div.  401;  Matter  of  Marbh,  88  Misc.  339. 

In  Matter  of  James  S.  Meng,  supra,:  Fowler,  Surr.,  construed  subd.  1  of 
§  1903,  and  held  "children"  to  mean  also  grandchildren. 

See  opinion  and  cases  reviewed. 

§  591.  Same. — We  have  noted  that  there  may  be  two  sets  of  letters 
outstanding,  ordinary  or  principal  letters,  and  also  limited  letters  in  the  case 
mentioned  in  §  1902. 

Consequently,  as  to  the  deductions,  from  the  recovery,  of  funeral  ex- 
penses, etc.,  the  distributees  of  the  recovery  are  entitled  to  have  them  paid 
from  the  general  rather  than  from  the  special  fiind.  But  if  the  special 
fund  be  the  only  assets  of  the  one  killed,  the  deductions  under  §  1903  must 
be  made  therefrom.  See  Matter  of  Huth,  88  Misc.  458,  citing  Matter  of 
McDonald,  51  Misc.  318. 

Therefore,  if  there^be  no  other  estatp  or  fund  but  that  to  be  realized  from 
the  action,  the  plaintiff  should  prove,  as  part  of  the  damages,  the  reasonable 
funeral  expenses  of  the  decedent. 


CHAPTER  II 

LETTERS,    GENERALLY 

592.  Requisites. — Having  thus  reviewed  the  various  classes  of  per- 
sons to  whom  letters  may  issue,  we  are  to  treat  of  the  provisions  of  law 
relating  to  their  issuance. 

And  first,  generally,  the  requisites  of  all  letters  are  the  same. 

§  2668.    Requisites  of  letters. 

Letters  testamentary,  letters  of  administration,  and  letters  of  guardianship  must 
be  in  the  name  of  the  people  of  the  state.  Where  they  are  granted  by  a  surrogate, 
they  must  be  attested  in  the  name  of  the  officer  granting  them,  signed  by  him,  or 
by  the  clerk  of  the  surrogate's  court,  and  sealed  with  the  seal  of  the  surrogate's 
court.  Where  they  are  issued  out  of  another  court,  they  must  be  attested  in  the 
name  of  the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and  sealed  with 
its  seal. 

To  aU  letters  of  guardianship  of  the  property  of  an  infant  the  surrogate  must 
cause  a  copy  of  sections  2660  and  2661  of  this  chapter  to  be  annexed  or  to  be  printed 
thereupon. 

From  former  §§  2590,  2843  of  this  Code.  See  2  R.  S.  80  (Part  2;  c.  6,  tit.  2),  §  55; 
L.  1837,  c.  460,  §§  57,  58. 

§§  2660-2661  relate  to  the  duty  of  such  guardians  in  respect  of  their 
annual  inventory  and  account. 

§  2559  as  to  limited  letters  was  quoted  in  the  preceding  chapter,  q.  v. 

§  593.  Form  of  letters. — Every  Surrogate's  Court  has  its  official  form 
of  letters.  The  recitals,  preliminary,  vary  with  the  nature  of  the  adminis- 
tration. For  example,  if  letters  testamentary  are  to  issue,  the  probate  of  •• 
the  will  must  be  recited,  and  the  fact  conditioning  the  jurisdiction  of  the 
Surrc^ate,  and  then  the  empowering  class  follows,  with  the  testimonium 
and  seal  as  required  by  §  2558. 

A.  We  append  as  a  precedent  the  form  supplied  in  New  York  county, 
because  of  its  informatory  and  instructive  summary  of  the  statutes.  •  We 
will  add  only  the  differentiating  clauses  in  some  of  the  other  kinds  of  letters. 

LETTERS   TESTAMENTARY 
THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

BY  THE  GRACE  OP  GOD  FREE  AND  INDEPENDENT 

To  aU  to  whom  these  presents  shall  come  or  whom  they  may 
concern, 

Send  Greeting: 

Know  Ye,  That  at  the  County  of  New  York,  on  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  ,  before  Honorable  a  Surrogate 

of  our  said  county,  the  Last  Will  and  Testament  of 
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deceased,  was  proved,  and  is  now  approved  and  allowed  by  us; 
and  the  said  deceased  having,  been  at  the  time  of 

death  a  resident  of  the  County  of  New 

York,  by  means  whereof  the  proving  and  registering  said  will 
and  the  granting  administration  of  all  and  singular  the  goods, 
chattels  anjii  credits  of' thse  said  testat  and  also  the  auditing, 
allowing  and  final  discharging  the  account  thereof  doth  belong 
unto  US,  the  ^.(Jministrajtion  pi  all  and  singular  goods,  chattels 
and  credits  of  the  said  deceased  in  any  way  concerning 
will,    is   granted   unto  execut    in   the   said   will 

named,  being  first  duly  sworn,  well,  faithfully  and 

hoiiestly  to  discharge  the  duties  of  such  execut 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of 
the  Surrogate's  .Opurt  otjthe  County  of  New  York  to  be  here- 
- — ' — ■  unto  affixed. 

(Witness,  Honorable  ,  a  Suirogate  of 

t.  s.  >         our  said  County  of  New  York  at  said  county, 
'  J    ■      the  day  of  ,  in  the  year  of 

^ — ■ — •  our  Lord  one  thousand  nine  hundred  and    . 

Clerk  of  the  Surrogate's  Coiirt. 
Note:  On  the  inside  pages  is  set  forth  the  following  voAie 
mecum  information. 

The  Attention  op  Executors  and  Administrators  is  Directed  to  the  Following 
Provisions  of  the  Statutes 

revised  statutes,  part  2,  CHAP.  6,  title  3,  ART.  1,  3  R.  s.  (7th  ed.),  p.  2294 

§  2.  The  executors  and  administrators  of  any  testator  or  intestate,  within  a 
reasonable  time  after  qualifying,  and  after  giving  the  notice  in  the  next  section  re- 
quired, with  the  aid  of  appraisers  so  appointed  by  the  Surrogate,  shall  make  a  true 
and  perfect  inventory  of  aU  the  goods,  chattels  and  credits  of  such  testator  or  in- 
testate, a,nd  where  the  same  shall  be  in  different  and  distant  places,  two  or  more 
such  inventories,  as  may  be  necessaiy.  . 

§■  3.  A  notice  of  such  appraisement  shall  be  served,  five  days  previous  thereto,  on 

i  the  legatees  and,  next  Qf.lrin,  residing  in  the  county  where  such  property  shall  be; 

and  it  shall  also  be  posted  in  three  of  the  most  public  places  of  the  town.    In  every 

such  notice,  the  time  and  place  at  which  such  appraisement  will  be  made  shall  be 

specified.    '  ■ 

§  4.  Before  proceeding  to  the  execution  of  their  duty,  the  appraisers  shall -take 
and  subscribe  an  oath,  to  be  inserted  in  the  inventory  made  by  them,  before  any 
officer  authorized  to  administer  oaths,  that  they  will  truly,  honestly  and  impartially 
appraise  the  personal  property,  which  shall  be  exhibited  to  them,  according  to  the 
,best  of  their  knowledge  and  ability. 

§  5.  The  appraisers  shall,  in  the  presence  of  such  of  the  next  of  kin,  legatees,  or 
creditors  of  the  testator  or  intestate  as  shall  attend,  proceed  to  estimate  and  ap- 
praise the  property  which  shall  be  exhibited  to  them ;  and  shall  set  down  each  article 
separately,  with  the  value  thereof  in  dollars  ^nd  cents,  distinctly  in  figures,  opposite 
to  the  articles  respectively. 

§  6.  The  ifoUowing  property  shall  be  deemed  assets,  and  shall  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of  the  personal  estate  of 
their  testator  or  intestate,  and  shall  be  included  in  the  inventory  thereof: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to  year;  and  estates 
held  by  hitn  for  the  life  of  another  person. 

2.  The  interest  which  may  remain  in  the  deceased  at  the  time  of  his-death  in  a 
term  for  years,  after  the  expiration  of  any  estate  for  years  therein,  granted  by  him 
or  any  other  person. 
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3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of  years,  for  the  pay- 
ment of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building,  for  the  purpose  of  trade  or 
manufacture,  and  not  fixed  to  the  wall  of  a  house,  so  as  to  be  essential  to  its  support. 
,  5.  The  crops  growing  on  the  land  of  the  deceased,  at  the  time  of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultivation,  except  grass 
growing  and  fruit  not  gathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the  time  of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts,  money  and  bank 
bills,  or  other  circulating  medium,  things  in  action,  and  stock  in  any  company, 
whether  incorporated  or  not. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  provisions,  and  every 
other  species  of  personal  property  and  effects,  not  hereinafter  excepted. 

§  7.  Things  annexed  to  the  freehold,  or  to  any  building,  shall  not  go  to  the 
executor,  but  shall  descend  with  the  freehold  to  the  heirs  or  devisees,  except  such 
fixtures,  as  are  mentioned  in  the  fourth  subdivision  of  the  last  section. 

§  8.  The  right  of  an  heir  to  any  property  not  enumerated  in  the  preceding  sixth 
section,  which  by  the  common  law  would  descend  to  him,  shall  not  be  impaired  by 
the  general  terms  of  that  section. 

§  9.  Where  a  man  having  a  family  shall  die,  leaving  a  widow  or  a  minor  child  or 
children,  the  following  articles  shall  not  be  deemed  assets,  but  shall  be  included 
and  stated  in  the  inventory  of  the  estate,  without  being  appraised: 

1.  All  spinning-wheels,  weaving-looms,  one  kDitting-machine,  one  sewing- 
machine,  and  stoves  put  up  or  kept  for  use  by  his  family. 

2.  The  family  Bible,  family  pictures,  and  school-books  used  by  or  in  the  family  of 
such  deceased  person,  and  books  not  exceeding  in  value  fifty  dollars,  which  were 
kept  and  used  as  part  of  the  family  library  before  the  decease  of  such  person. 

3.  All  sheep  to  the  number  of  ten,  with  their  fleeces  and  the  yarn  and  cloth  manu- 
factured from  the  same,  one  cow,  two  swine  and  the  pork  of  such  swine,  and  neces- 
sary food  for  such  swine,  sheep  or  cow  for  sixty  days,  and  all  necessary  provisions 
and  fuel  for  such  widow  or  child  or  children  for  sixty  days  after  the  death  of  such 
deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  necessary  cooking 
utensils,  the  clothing  of  the  family,  the  clothes  of  the  widow  and  her  ornaments 
proper  for  her  station;  one  table,  six  chairs,  twelve  knives  and  forks,  twelve  plates, 
twelve  tea-cups  and  saucers,  one  sugar  dish,  one  milk  pot,  one  teapot  and  twelve 
spoons,  and  also  other  household  furniture  which  shall  not  exceed  one  hundred  and 
fifty  dollars  in  value. 

§  10.  The  said  articles  shall  remain  in  the  possession  of  the  widow,  if  there  be  one, 
during  the  time  she  shall  live  with,  and  provide  for,  such  minor  child  or  children. 
When  she  shall  cease  so  to  do,  she  shall  be  allowed  to  retain  as  her  own,  her  wearing 
apparel,  her  ornaments  and  one  bed,  bedstead  and  the  bedding  for  the  same;  and 
the  bther  articles  so  exempted  shall  then  belong  to  such  minor  child  or  children. 
If  there  be  a  widow,  and  no  such  minor  child,  then  the  said  articles  shall  belong  to 
such  widow. 

§  11.  The  inventory  shall  contain  a  particular  statement  of  all  bonds, 'mortgages, 
notes  andi  other  securities  for  the  payment  of  money,  belonging  to  the  deceiased, 
which  are  known  to  such  executor  or  administrator;  specifying  the  name  of  the 
debtor  in  each  security;  the  date;  the  sum  originally  payable;  the  indorsements 
thereon,  if  any,  with  their  dates,  and  the  sum  which,  in  the  judgment  of  the  apprais- 
ers, may  be  collectible  on  each  security. 

§  12.  The  inventory  shall  also  contain  an  account  of  all  moneys,  whether  in  specie 
or  bank  bills,  or  other  circulating  medium,  belonging  to  the  deceased,  which  shall 
have  come  to  the  hands  of  the  executor  or  administrator;  and  if  none  shall  come  to 
hishands,  the  fact  shall  be  so  stated  in  such  inventory. 
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§  13.  The  naming  of  any  person  executor  in  a  will,  shall  not  operate  as  a  discharge, 
or  bequest,  of  any  just  claim,  which  the  testator  had  against  such  executor,  but 
sudh  claim  shall  be  included  among  the  credits  and  effects  of  the  deceased  in  the 
inventory,  and  such  executor  shall  be  liable  for  the  same,  as  for  so  much  money  in 
his  hands,  at  the  time  such  debt  or  demand  becomes  due;  and  he  shall  apply  and 
distribute  the  same  in  the  payment  of  debts  and  legacies,  and  among  the  next  of 
kin,  as  part  of  the  personal  estate  of  the  deceased. 

§  14.  The  discharge  or  bequest  in  a  will  of  any  debt  or  demand  of  the  testator, 
against  any  executor  named  in  his  will,  or  against  any  other  person,  shall  not  be 
valid  as  against  the  creditors  of  the  deceased;  but  shall  be  construed  only  as  a 
specific  bequest  of  such  debt  or  demand;  and  the  amount  thereof  shall  be  included 
in  the  inventory  of  the  credits  and  effects  of  the  deceased,  and  shall,  if  necessary, 
be  applied  in  the  payment  of  his  debts;  and,  if  not  necessary  for  that  purpose,  shall 
be  paid  in  the  same  manner  and  proportion  as  other  specific  legacies. 

§  15.  Upon  the  completion  of  the  inventory,  duplicates  thereof  diall  be  made  and 
signed  by  the  appraisers;  one  of  which  shall  be  retained  by  the  executor  or  adminis- 
trator, and  the  other  shall  be  returned  to  the  surrogate  within  three  months  from 
the  date  of  such  letters. 

§  16.  Upon  returning  such  inventory,  the  executor  or  administrator  shall  take 
and  subscribe  an  oath  before  the  surrogate;  or  if  such  surrogate  be  absent  from  the 
county,  or  incapable,  from  sickness  or  otherwise,  of  transacting  business,  or  his 
office  be  vacant,  then  before  a  judge  of  the  county  courts  of  such  county,  stating 
that  such  inventory  is  in  all  respects  just  and  true;  that  it  contains  a  true  statement 
of  all  the  personal  property  of  the  deceased,  which  has  come  to  the  knowledge  of 
such  executor  or  administraAor,  and  particularly  gf  all  money,  bank  bills,  and  other 
circula/ting  medium,  belonging  to  the  deceased,  and  of  all  just  claims  of  the  deceased 
against  such  executor  or  administrator,  according  to  the  best  of  his  knowledge. 
Such  oaths  shall  be  endorsed  upon,  or  annexed  to  the  inventory. 

§  23.  Any  one  or  more  of  the  executors  or  administrators  named  in  any  letters, 
on  the  neglect  of  the  othersj  may  return  an  inventory;  and  those  so  neglecting  shall 
not  thereafter  interfere  with  the  administration,  or  have  any  power  over  the  per- 
sonal estate  of  the  deceased;  but  the  executor  or  administrgitor  so  returning  an 
inventory  shall  have  the  whole  administration  until  the  delinquent  return  and 
verify  an  inventory,  agreeable  to  the  provisions  of  this  article.  i 

§  24.  Whenever  personal  property,  or  assets  of  any  kind,  not  mentioned  in  any 
inventory  that  shaU'have  been  made,  shall  come  to  the  possession  or  knowledge  of 
an  executor  or  administrator,  he  shall  cause  the  same  to  be  appraised  in  manner 
aforesaid,  and  an  inventory  thereof  to  be  returned,  within  two  months  after  the 
discovery  thereof;  and  the  making  of  such  inventory  and  return  may  be  enforced 
in  the  same  manner  as  in  the  case  of  the  first  inventory. 

LAWS  OF  1842,  CHAP.  157,  §  2  (3  R.  s.,  7th  ED.),  p.  2297 

Exemption  for  a  Widow  and  Minor  Children,  $150. — §  2.  When  a  man  having  a 
family  shall  die,  leaving  a,  widow  or  minor  child  or  children,  there  shall  be  inventoried 
by  the  appraisers,  and  set  apart  for  the  use  of  such  widow,  or  for  the  use  of  such 
widow  and  child  or  children,  or  for  the  use  of  such  child  or  children,  in  the  manner 
now  presbribed  by  the  ninth  section  of  title  third,  chapter  sixth  of  part  second  of 
the  Revised  Statutes,  necessary  household  furniture,  provisions  or  other  personal 
property,  in  the  discretion  of  said  appraisers,  to  the  value  of  not  exceeding  one 
hundred  and  fifty  dollars,  in  addition  to  the  articles  of  personal  property  now 
exempt  from  appraisal  by  said  section. 

LAWS  OP  1867,  CHAP.  782  (3  b.  s.,  7th  bd.),  p.  2297 

ChUdreti  of  Deceased  Widow. — §  13.  When  a  widow  shall  die,  leaving  her  sur- 
viving a  minor  child  or  children,  the  same  articles  and  personal  property  shall  be 
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set  apart  by  the  appraisers  for  the  benefit  of  such  mmor  or  minors,  as  is  now  pro- 
vided by  law  in  the  case  of  a  man  dying  and  leaving  a  widow  or  minor  children; 
and  all  articles  and  property  set  apart,  in  accordance  with  law,  for  the  benefit  of  a 
widow  and  a  minor  or  minors,  shall  be  and  remain  the  sole  personal  property  of  such 
widow  after  such  minor  or  minors  shall  have  arrived  at  age. 

CODE   OF   CIVIL   PKOCEDURE 

§  2565.  Fees  of  Appraiser. — An  appraiser  is  entitled,  in  addition  to  his  actual 
expenses,  to  a  s;im  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars  for  each 
'  ,  day  actually  and  necessarily  occupied  by  him  in  making  the  appraisal  or  inventory. 
The  number  Of  days'  services  and  the  expenses,  if  any,  must  be  proved  by  the  aflli- 
davit  of  the  appraiser,  and  the  sums  payable  therefor  taxed  by  the  surrogate  and 
paid  by  the  executor  or  administrator. 

B.  Where  the  administration  is  cum  testamento  annexo,  the  enabling 
clause  may  read : 

do  grant  unto  you  the  said  full  power 

and  authority,  by  these  presents,  to  administer  and  faithfully 
to  dispose  of  all  and  singular  the  said  goods,  chattels  and  credits, 
and  to  ask,  demand,  recover  and  receive  the  debts  which  unto 
the  said  Testat    whilst  living,  and  at  the  time  of  death  did 

belong;  and  to  pay  the  debts  which  the  said  Testat  did  owe,  as 
flar  as  such  goods,  chattels  and  credits  will  thereto  extend -4nd 
the  law  require,  hereby  requiring  you  to  observe  and  'perform  the 
said  Last  Will  and  Testament,  and  to  observe  and  perform  all 
the  duties  to  which  you  would  have  been  subject  if  you  had  been 
named  Execut  thereof.  And  we  do  by  these  presents,  depute, 
constitute  and  appoint  you  the  said  Administrat 

with  the  Will  annexed,  of  all  and  singular  the  goods,  chattels 
and  credits  which  were  of  said  deceased. 

C.  If  the  administration  c.  t.  a.  is  ancillary,  the  recitals  must  conform  to 
the  statute,  the  enabling  clause  being  the  same. 

Whereas,  lately  departed  this  life,  having  pre- 

viously executed  Last  Will  and  Testament;  ^ 

And  Whereas,  the  said  Will  has  been  duly  admitted  to  pro- 
bate by  a  competent  Court  within  where 
the  said  Will  was  executed,  and  the  Testat  resided  at  the  time 
of               death; 

And  Whereas,  has  made  an  application  to  our 

Surrogate's  Court  of  the  County  of  New  York,  a  Court  having 
jurisdiction  to  entertain  the  same,  for  the  issuance  to 
of  Ancillary  Letters  of  Administration  with  the  Will  annexed. 

And  Whereas,  the  said  application  is  accompanied  by  an 
exemplified,  copy  of  the  said  Will  and  of  the  judgment  decree 
and  order  admitting  the  same  to  probate,  and  also  of  the  foreign 
letters;  and  we  being  desirous  that  said  Will  should  be  observed 
and  performed,  and  that  the  goods,  chattels  and  credits  of  said 
Testat  should  be  well  and  faithfully  administered,  applied  and 
disposed  of,  do  grant  unto  you  the  said  etc. 

D.  If  the  administration  be  temporary,  both  recital  and  enabling  clause 
are  to  be  studied,  in  connection  with  the  statute. 
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Whereas,  a  paper  has  been  propounded  for  Pro- 

bate before'  the  Surrogate  of  the  County  of  New  York,  as  the 
Last  Will  and  Testament  of  deceased,  and  a  contest 

exists  relative  to  such  Probate,  and  a  delay  is  thereby  necessarily 
produced  in  granting  letters  testamentary  or  of  ^ministration 
upon  the  estate  of  said  deceased: 

Know  ye,  that  we  being  desirous  that  the  goods,  chattels  and 
credits  of  said  deceased  may  be  collected  and  preserved,  do 
grant  unto  you  the  said  •    full  power  by  these  presents 

to  take  into  your  possession  the  personal  property  of  the  said 
deceased,  and  to  secure  and  preserve  it  with  all  the  authority 
and  power  conferred  upon  you  by  law,  hereby  requiring  you  to 
make  immediately  a  true  and  perfect  inventory  of  all  and  singu- 
lar the  goods,  chattels  or  credits  of  said  deceased,  and  return 
the  same  to  our  said  Surrogate  within  three  months  from  the 
date  of  these  presents,  and  also  to  render  a  just  and  true  account 
of  your  administration  as  such  Temporary  Administrator  when- 
ever required  by  our  said  Surrogate,  and  faithfully  deliver  up 
the  goods,  chattels  and  credits  of  said  deceased  to  any  person  or 
persons  who  shall  be  appointed  Executors  or  Administrators  of 
the  said  deceased,  or  to  such  other  person  as  shall 

be  authorized  to  receive  the  same  by  said  Surrogate. 

E.  Letters  of  guardianship  now  are  in  two  forms,  for  infants  under 
fourteen,  and  for  infants  over  fourteen,  and  in  each;  form  there  are  two 
variations,  the  one  where  bond  is  given,  the  other  where  the  fund  is  not  over 
$2000  in  value,  when  the  Surrogate,  under  §  2650  may  make  an  order  dis- 
pensing with  the  bond  "wholly  or  pa,rtly"  and  in  such  case  the  letters  will 
read 

do  by  these  presents  allow,  constitute  and  appoint  you,  the 
said  the  General  Guardian  of  the  person  and  estate 

of  said  Infant,  during  h        minority,*  and  i,  Esq., 

is  hereby  designated  to  collect  and  receive  the  moneys  and 
property  of  said  Infant  jointly  with  ,  the  said  Gen- 

eral Guardian  who  is  hereby  directed  to  deposit  in  the  name 
of  such  General  Guardian  all  money  or  property  received  as 
such  General  Guardian  in  subject  to  the  further 

order  of  the  Surrogate. 

The  usual  enabling  clause  reads 

hereby  requiring  you,  the  said  General  Guardian,  to  safely  keep 
the  real  and  personal  estate  of  said  Infant,  which  shall  hereafter 
come  to  your  custody,  and  not  suffer  any  waste,  sale  or  destruc- 
tion of  the  same,  but  to  keep  up  and  sustain  lands, 
tenements  and  hereditaments,  by  and  with  the  rents,  issues  and 
profits  thereof,  or  with  such  other  moneys  belonging  to 
as  shall  come  to  your  possession,  and  to  deliver  the  same  to 
when  becomes  of  full  age,  or  to  such  other 
Guardian  as  may  be  hereafter  appointed,  in  as  good  order  and 
condition  as  you  received  the  same,  aind  also  to  render  a  just 
and  true  account  of  all  moneys  and  property  received  by  you, 
and  the  application  thereof,  and  of  your  Guardianship  in  all 
respects,  to  any  Court  having  cogiiizance  thfereof,  when  there- 
unto required.         ■ 
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If  the  fund  is  over  $2000  or  a  bond  is  required,  insert  it  at  *,  omitting  the 
designation  of  the  joint  collector. 
We  add  the  recitals  of  letters  issued  to  a  testamentary  guardian. 

Whereas,  the  last  will  and  testament  of  said  de- 

ceased, was  duly  admitted  to  probate  by  the  Surrogate  of  the 
County  of  New  York,  on  the  day  of  one 

thousand  nine  hundred   and  in   and  by  which  said 

is  appointed  as  the  testamentary  Guardian  of 
the  said  Infant. 

And  Whereas,  said  has  taken  and  filed  the  oath 

of  office,  pursuant  to  law,  for  the  faithful  discharge  ofh  duty 
as  such  testamentary  Guardian;  and  we  being  satisfied  that 
said  is  a  good  and  reputable  person,  and  is  in  every 

respect  competent  to  have  the  custody  of  the  person  and  estate 
of  said  Infant,  do  by  these  presents  allow,  constitute  and  ap- 
point you,  -etc. 

Note.  All  letters  of  guardianship  have  printed,  on  the  inner 
page,  §§  2660-2661  of  the  Code,  except  ancillary  letters. 

§  594.  Evidentiary  effect  of  letters. — ^This  is  prescribed  by  the  act. 

.    §2660.    Letters  evidence  of  authority;  effect  of  appeal. 

Subject  to  the  provisions  of  the  next  section,  regulating  the  priority  among  dif- 
ferent letters,  letters  testamentary,  letters  of  administration,  and  letters  of  guardian- 
ship, granted  by  a  court  or  officer  having  jurisdiction  to  grant  them,  are  conclusive 
evidence  of  the  authority  of  the  persons  to  whom  they  are  granted,  until  the  decree 
granting  them  is  reversed  upon  appeal,  or  the  letters  are  revoked. 

When  letters  testamentary  or  letters  of  administration  have  been  issued  in  ac- 
cordance with  an  order  of  the  surrogate  as  authorized  in  section  2557  of  this  act, 
such  letters  so  issued  confer  upon  the  person  named  therein  all  the  powers  and 
authority,  and  subject  him  to  all  the  duties  and  liabilities  of  an  executor  or  ad- 
ministrator in  an  ordinary  case,  except  that  they  do  not  confer  power  to  sell  real 
property  by  virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy,  or 
distribute  the  unbequejathed  property  of  the  decedent,  until  after  the  fina,l  deter- 
mination of  the  appeal;  and  in  case  letters  shall  have  been  issued  before  such  appeal, 
the  executor  or  administrator,  on  a  like  order  of  the  surrogate,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  exceptions  above  pro- 
vided. 

Former  §§  2591,  2582  of  this  Code,  consolidated.  From  2  R.  S.  80  (Part  2,  c.  6, 
tit,  2),  §  56;  L.  1871,  c.  603,  §  1;  L.  1881,  c.  535;  L.  1900,  c.  191. 

The  "next  section"  referred  to  is 

§  2561.     Priority  among  different  letters. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's  court  having  juris- 
diction to  issue  them,  has  sole  and  exclusive  authority,  pursuant  to  the  letters,  until 
the  letters  are  revoked;  and  he  is  entitled  to  demand  and  recover  from  any  person, 
to  whom  letters  are  afterwards  issued,  by  any  other  surrogate's  court,  the  property 
in  his  hands  belonging  to  the  estate  or  fund.  But  the  acts  of  a  person,  to  whom 
letters  were  afterv/ards  issued,  done  in  good  faith,  before  notice  of  the  letters  first 
.  issued,  are  valid;  and  an  action  or  spedial  proceeding  commenced  by  him,  may  be 
continued  by  a;nd  in  the  name  of  the  person  or  persons  to  whom  the  letters  were 
first  issued. 

Former  §  2592  of  this  Code,  modified.    From  2  R.  S.  74,  §  25. 

The  first  paragraph  of  §  2560  was  former  §  2591,  which  section  was  a  re- 


686  surrogates'  courts  §  595 

enactment  of  the  former  provisions  of  the  Revised  Statutes  (2  R.  S.  80, 
§  56),  that  letters  testamentary  or  of  administration  or  guardianship  when 
granted  by  a  court  or  officer  having  jurisdiction,  cannot  be  collaterally  at- 
tacked in  another  court.    Power  v.  Burmester,  34  N.  Y.  St.  Rep.  716;  Low- 
man  y.Elmira,  C.  &  N.  R.  R.  Co.,  85  Hun,  188,  aff'd  154  N.  Y.  765;  More  v. 
Finch,  65  Hun,  404;  Roderigas  v.  Bast  Riv.  Sav.  Inst.,  63  N.  Y.  460;  iSea- 
many.  Jamison,  146  App.  Div.  428.    Nor  can  they  be  attacked  collaterally 
before  another  Surrogate.    Matter  of  Harvey,  3  Redf.  214,  216,  citing  Bol- 
ton V.  Brewster,  32  Barb.  390.    The  presentation  by  the  person,  to  whom 
letters  are  issued,  of  such  letters  establishes  prima  fade  their  validity  and 
his  authority.    Belden  v.  Meeker,  47  N.  Y.  307.    But  the  wording  of  §  2560 
makes  it  evident  that  if  the  court  or  officer  had  no  jurisdiction  to  grant  the 
letters  they  are  not  to  have  the  conclusive  effect  prescribed  by  the  Code. 
Therefore  the  jurisdiction  of  the  Surrogate  to  issue  them  may  be  attacked 
collaterally.    Crosier  v.  Cornell  Steamboat  Co.,  27  Hun,  215,  aff'd  92  N.  Y. 
626.    E.  g.,  if  they  were  granted  on  a  false  statement  of  a  jurisdictional 
fact  they  can  be  attacked  collaterally.    That  is,  if  the  holder  of  the  letters 
sues,  a  denial  that  letters  were  "duly"  issued  will  support  such  attack. 
Ziemer  v.  Crudbk  Steel  Co.,  99  App.  Div.  169,  citing  Foes  v.  N.  Y,,  N.  H.  & 
H.  R.  R.  Co.,  173  N.  Y.  435.    See  also  McCarthy  v.  Supreme  Court  of  Forest- 
ers, 107  App.  Div.  185.    But  this  does  not  mean  that  an  improper  exercise 
of  jurisdiction  can  be  attacked  where  the  action  of  the  Surrogate,  although 
irregular  or  deficient,  is  upon  a  subject-matter  clearly  within  his  jurisdic- 
tion.    His  determination  and  decree  cannot  be  disregarded  collaterally 
because  of  these  defects.    So,  where  a  Surrogate  had  clear  jurisdiction  to 
grant  ancillary  letters  testamentary,  or  of  administration,  upon  the  estate 
of  a  deceased  person,  and  he  had  evidence  before  him  tending  to  establish 
the  facts  upon  which  his  authority  was  by  law  required  to  be  exercised, 
while  his  determination  upon  that  proof  might  be  reversed  in  an  Appellate 
Court,  yet  the  issuing  of  the  letters  cannot  be  disregarded  nor  collaterally 
attacked.   Brown  v.  Landon,  30  Hun,  57,  opinion  of  Daniels,  J.,  at  page  59, 
citing  Parhan  v.  Moran,  4  Hun,  717.   This  conclusive  character,  as  is  stated 
in  §  2560,  continues  until  the  decree  granting  letters  is  reversed  on  appeal 
or  the  letters  are  revoked.    Abbott  v.  Curran,  98  N.  Y.  665,  affirming  20 
Week.  Dig.  334.    See  also  Leonard'  v.  Columbia  Steam  Navigation  Co.^  84 
N.  Y.  48;  Bolton  v.  Schriever,  135  N.  Y.'65,  70,  74,  75,  Peckham,  J.;  Kelly 
v.  Jay,  79  Hun,  535,  540.    See  also  Taylor  v.  Syme,  17  App.  Div.  517, 
520,  Van  Brunt,  P.  J.;  Matter  of  Patterson,  146  N.  Y.  327,  330,  331,  citing 
Porter  V.  Purdy,  29  N.  Y.  106;  Steele  v.  Leopold,  135  App.  Div.  247,  201 
N.  Y.  518. 

§  595.  Priority  among  several  letters. — But,  by  §  2560,  this  conclusive- 
ness attaches  only  to  the  letters  first  issued  by  a  court  having  jiuisdiction  to 
issue  them.  Section  2561,  above  quoted,  gives  to  the  holder  of  letters  given 
priority  the  right  to  receive  from  holders  oflater  letters  the  assets  they  may 
have  received. 

But,  since  ate  against  every  one  else  the  letters  are  conclusive  evideii«?e  of 
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authority,  the  statute  vaUdates  their  acts,  in  good  faith,  done  before  notice 
of  the  prior-right  holder  of  letters,  and  he  in  turn  may  avail  himself  of  any 
administrative  act  or  action  already  set  in  motion  by  the  other.  These 
provisions  were  necessitated  by  the  fact  that  it  sometimes  occurs  that  Sur- 
rogates in  different  counties,  acting  independently,  grant  letters  of  admin- 
istration upon  the  same  estate,  or  that  a  Surrogate  may  grant  letters  testa- 
mentary upon  an  estate  where  another  Surrogate  has  previously,  ignorant 
of  the  fact  of  testacy,  issued  letters  of  administration.  Where  this  conflict 
of  jurisdiction  occurs  the  provisions  quoted  safeguard  those  who  may  have 
acted  in  good  faith  with  the  person  to  whom  the  conflicting  letters  were 
issued. 

§  596.  Effect  of  appeal. — Section  2557,  referred  to  in  §  2560,  prescribes 
that  an  appeal  from  a  decree  under  which  letters  are  to  issue  stays  the 
issue  only  where  the  Surrogate  does  not  make  an  order  that  the  "preserva- 
tion of  the  estate  requires  that  the  letters  should  issue."  The  section  is 
quoted  and  discussed  sub  Appeals. 

§  597.  Disability  to  receive  letters  in  some  cases  may  be  removed — 
Supplementary  letters. — There  are  two  disabilities  which,  while  they 
operate  to  prevent  a  Surrogate  from  issuing  letters  to  the  one  under  the 
disabiUty,  may  nevertheless  be  removed, before  the  estate  is  fully  admin- 
istered, in  which  case  on  proof  of  such  facts  the  person  then  may  become 
entitled  to  supplementary  letters  testamentary.  The  provisions  of  the 
Code  are  as  follows: 

§  2626.    Supplementary  letters. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as  executor  in  a  will 
be  removed  before  the  execution  of  the  provisions  of  such  will  is  completed,  he  shall 
be  entitled,  on  petition^ being  filed  setting  fbrth  the  fact,  to  supplementary  letters 
testamentaiy,  to  be  issued  in  the  same  manner  as  the  original  letters,  and  authorized 
to  join  in  the  execution  of  the  will  with  the  persons  previously  appointed.  A  person 
named  in  a  will  as  executor  shall  be  deemed  to  be  superseded  by  the  issue  to  another 
person  of  letters  testamentary,  and  shall  have  no  power  or  authority  whatever  as 
such  executor  until  he  appears  and  qualifies.    §  2613,  Code  Civ.  Proc,  first  part. 

The  issuance  of  such  letters  relates  back  to  the  issuance  of  the  first  let- 
ters except  in  the  cases  specified  in  §  2562,  which  is  as  follows: 

§  2662.     Time,  how  reckoned  upon  successive  letters. 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be  done  within  a  specified 
time  after  letters  are  issued,  and  successive  or  supplementary  letters  are  issued 
upon  the  same  estate,  the  time  so  specified  must  be  reckoned /rora  the  issuing  of  the 
first  letters,  except  in  a  case  where  it  is  otherwise  specially  prescribed  by  law;  or 
where  the  first  or  any  subsequent  letters  are  revoked,  as  prescribed  in  section  2624 
of  this  chapter,  by  reason  of  the  want  of  power  in  the  surrogate's  court  to  issue 
the  same,  for  any  cause. 

Former  §  2593  of  this  Code. 

§  598.  Capacity  or  competency  to  receive  letters. — In  order  to  ad- 
ministration letters  must  issue.  We  have  noted,  under  §  2560,  the  author- 
ity they  confer,  and  their  conclusiveness. 

The  statute  establishes  an  order  of  priority,  among  classes  of  persons 
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interested,  to  letters;  but  before  discussing  such  priority  or  the  practice  in 
applying  for  the  various  kinds  of  l  letters  we  are  to  note  that  there  are 
statutory  and  discretionary  disqualifications,  on  proof  of  the  existence  of 
which  the  Surrogate  may  pretermit  the  applicant  and  pass  to  the  next 
person  in  order  of  priority  of  right. 

The  Act  of  1914  makes  general  the  tests  of  competency  extending  them 
to  guardians  and  trustees. 

§  2664.     Persons  incompetent  to  receive  letters,  or  act  as  testamentary  trustee. 

A.  No  person  is  competent  to  serve  as  an  executor,  administrator,  testamentary 
trustee  or  guardian,  who  is: 

1.  Under  the  age  of  twenty-one  years; 

2.  An  adjudged  incompetent; 

3.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  reason  of  drunkenness, 
dishonesty,  improvidence  or  want  of  understanding. 

B.  Except  as  prescribed  in  section  2567,  an  executor,  testamentary  guardian  or 
testamentary  trustee,  who  is,  not  by  law  required  to  give  a  bond,  shall  not,  qualify 
or  serve  as  such  where,  after  objection  filed  and  proof  taken,  the  surrogate  finds 
that: 

1.  His  circumstances  are  such  that  they  do  not  afford  adequate  security  to  the 
creditors,  or  persons  interested  in  the  estate  or  fund  for  the  due  administration 
thereof. 

2.  He  is  not  a  resident  of  the  state  of  New  York.  ,  ; 
Former  §§  2612,  2661  of  this  Code,  in  part.    Prom'2  R.  S.  69  (Part  2,  c.  6,  tit.  2), 

§§  3,  4;  Id.,  75,  §  32;  L.  1867,  c.  782,  §  5;  L.  1873,  c.  79;  L.  1893,  c.  686. 

Under  A  the  incompetency  is  absolute. 

Under  B  it  may  be  obviated,  under  §  2567,  by  giving  the  bond  there  pre- 
scribed. 

The  discretionary  reasons  for  refusing  letters  to  one  otherwise  entitled 
and  competent  are  thus  defined : 

§  2666.     Surrogate  may  refuse  letters  under  certain  conditions. 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  letters  to  any  person  unable 
to  read  and  write  the  English  language;  or  to  any  person  who  does  not  file  in  the 
surrogate's  office  an  instrument  acknowledged  or  proved,  and  duly  certified  desig- 
nating the  clerk  of  the  surrogate's  court  and  his  successor  in  office,  on  whom  service 
of  any  process  issuing  from  the  surrogate's  court  may  be  made  in  like  manner  and 
with  like  effect  as  if  it  were  served  personally  upon  himself,  whenever  the  person  so 
receiving  letters  cannot  be  found  and  served  within  the  state  of  New  York,  after 
due  dihgence  usedi; 

From  former  §  2612  of  this  Code,  in  part. 

In  one  sense  the  Surrogate  has  no  discretion  to  exclude  a  person  entitled 
to  a  preference  for  any  but  a  statutory  cause  {Coope  v.  Lowerre,  1  Barb.  Ch. 
45;  Harrison  v.  McMahon,  1  Bradf.  283;  Matter  of  Cutting,  5  Dem.  456, 
Rollins,  Surr.,  citing  Coggshall  v.  Green,  9  Him,  471;  McMahan  v.  Harrison, 
6  N.  Y.  448),  but  under  §2565,  it  is  obvious  that  a  Surrogate  possesses  a 
statutory  or  limited  discretion  to  refuse  to  grant  letters  to  any  person  unable 
to  read  or  write  the  English  language.  So  in  Matter  of  Haley,  21  Misc.  777, 
Marcus,  Surr.,  excluded  from  administration  a  widow  unable  to  read  or 
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write  our  language  or  to  count  money,  and  granted  letters  to  a  son  of  the 
testator  by  a  former  marriage.  The  Surrogate  observes,  at  page  779: 
"While  it  is  true  no  new  disqualification  can  be  added  to  those  specified  in 
the  statute,  yet  any  person  applying  for  letters,  deficient  in  capacity  to 
manage  or  ability  to  perform  duties  necessarily  incumbent  upon  them, 
lacking  the  requisite  understanding  to  be  directed  intelligently  .  .  .  when 
a  person  is  so  evidently  unsuitable,  unable  to  read  or  write,  it  seems  a  rea- 
sonable exercise  of  discretion  to  refuse  the  granting  of  letters." 

The  new  provision  in  §  2565,,  for  a  convenient  substituted  service  per  the 
clerk  of  the  court,  will  result  in  making  representatives  always  amenable 
to  the  process,  and  subsequent  orders  of  the  court,  without  possibility  of 
evasion  by  absenting  themselves  from  the  state.  The  Surrogate  may 
exact  the  instrument  of  designation  if  it  be  made  to  appear  that  the  appli- 
cant for  letters  is  a  non-resident  or  Kkely  to  be  much  absent. 

§  599.  The  grounds  for  rejecting  applicant  for  letters. — Illiteracy. — 
There  have  been  few  cases  where  a  Surrogate  has  exercised  his  discretion  in 
excluding  a  person  named  as  executor  or  applying  for  letters  for  illiteracy; 
and  it  is  a  difficult  question  to  determine  just-how  far  an  inability  to  read  or 
write  would  necessarily  disqualify  from  performing  the  duties  of  executor  or 
administrator,  and  consequently  the  discretion  of  the  Surrogate  is  largely 
invoked  by  such  an  application,  particularly  where  the  person  applying  for 
letters  of  administration  is  entitled  under  the  statute;  for  the  statute  makes 
it  the  duty  of  the  Surrogate  to  issue  letters  to  persons  in  the  order  named 
therein  if  they  are  by  law  competent  to  serve.  "  To  refuse  to  grant  letters 
to  an  executor  named  in  a  will  is  no  light  matter,  and  can  be  justified  only 
upon  the  grounds  stated  in  the  Code.  Unless  the  case  be  brought  within  the 
letter  and  spirit  of  the  statute  the  Surrogate  has  no  discretion  to  refuse 
letters."  Matter  of  Latham,  145  App.  Div.  849,  854;  McGregor  v.  McGregor, 
1  Keyes,  133,  136.  The  general  rule  seems  to  be  that  every  person  is  com- 
petent unless  declared  to,  be  incompetent  by  statute^  and  that  no  new  cause 
of  disqualification  may  be  added  to  those  prescribed  by  statute.  In  the 
Haley  case,  supra,  the  Surrogate  found  the  applicant  unable  to  read  or 
write  EngUsh;  but  further  that  "her  illiteracy  was  further  burdened  by  a 
dtensity  hard  to  comprehend,"  and  that  she  was  unable  even  to  count 
money,  and  held  that  such  a  person  was  deficient  in  capacity  to  manage,  or 
ability  to  perform  the  duties  that  would  be  incumbent  upon  her,  and  that 
it  was  a  proper  case  for  her  exclusion  by  the  Surrogate. 

Identity:  Petitioner  for  letters  must  show  identity  with  the  one  nomi- 
nated by  testator.  In  Matter  of  Stikeman,  48  Misc.  156,  a  corporate  execu- 
tor was  named.  On  probate,  it  appeared  to  have  been  merged  in  a  "  title 
guarantee  and  trust"  company.  Letters  were  refused.  But  in  Matter  of 
B&'gdarf,  149  App.  Div.  529  (aff'd  by  the  Court  of  Appeals,  N.  Y.  L.  J., 
Oct.  22,  1912),  it  was  held  that  merger  carried  continuous  identity,  as 
distinct  from  consolidation  which  results  in  a  new  corporate  entity. 

Minority:  "^o  the  appointment  of  a  minor,  or  a  person  incapable  in  law  of 
making  a  contract  is  void.    Knox  v.  Nckel,  77  Hun,  230. 
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But,  under  §  2626,  above  quoted,  if  and  when  the  disability  of  minority 
is  removed,  supplementary  letters  may  issue  to  the  infant  so  coming  of,  age. 

Again,  when  administration  in  intestacy  i&,  granted  there  ape  two  cases 
where  the  disability  of  minority  is  obviated  by  letters  to  the  general  guar- 
dian, under  §  2588. 

A.  "If  a  person  entitled  to  take  all  the  personal  estate,  is  an' infant  .  .  . 
his  guardian  .  .  .  shall  have  a  prior  right  to  letters  in  his  place  and 
stead." 

B.  "If  aW  the  persons  entitled  to  take  the  personal  estate  are  infants  .  .  . 
or,  if  no  adult  or  competent  person,  entitled  to  take  or  share  in  the  estate 
will  accept  the  same,  letters  may  be  granted  to  the  general  guardian  of  an 
infant  ...  in  the  place  of  such  infant.  .  .  . 

Similarly  when  administration  c.  t.  a.  is  granted  a  similar  substitutionary 
priority  is  given  the  guardian  "  unless  there  is  an  adult  or  competent  person 
equally  entitled  who  will  accept  the  same." 

Incom-petency:  Section  2564  defines  this  as  a  disqualification.  We  need 
only  observe  that  the  committee  of  such  incompetent  has  the  same  sub- 
stitutionary right  as  the  general  guardian  as  above  noted. 

Death:  The  Code  provides,  §  2588,  that  if  the  one  "  entitled  to  take  all 
the  personal  estate"  has  died,  then  his  legal  representatives  possess  his 
priority  of  right,  and  to  take  letters.  It  seems  that  the  Engligji  rule  has 
been  and  still  is  that  where  the  residuary  legatee  survives  the  testator  and 
has  a  beneficial  interest,  his  representative  has  the  same  right  of  administra- 
tion cum  testamento  annexo  as  the  residuari?^  legatee  himself  and  is  therefore 
entitled  to  /administration  in  preference  to  the  next  of  kin  or  to  legatees. 
Williams  on  Executors,  465.  At  first,  under  the  Code,  the  courts  denied  the 
right  of  the  representative  of  such  legatee  to,  letters  in  preference  to  those 
named  in  the  statute  as  entitled  in  case  there  be  no  residuary  legatee:  or 
none  who  will  accept.  Kircheis  v.  Scheig,  3  Redf.  277;  Matter  of  Alien,  2 
Dem.  20S;  Lathrop  v.  Smith,  24  N.  Y.  417;  Matter  of  Brown,  2  Connoly,  386. 
But  former  §  2660  of  the  Code,  now  §  2588,  has  been  held  applicable  in  sev- 
eral respects  to.  administration  under  a  will.  See  Matter,  of  Moehring,  24 
Misc.  418;  Matter  of  Lasak,  121  N.  Y.  706;  Matter  of  Goggin,  43  Misp.  233. 
And  so,  in  Matter  of  Haug,  29  Misc.  36,  38,  Fitzgerald,  Surr.,  held  tha,t  it 
was  similarly  applicable  in  respect  to  the  provision  incorporated  in  it  that 
"letters  of  administration  shall  also  be  granted  to  an  executor  or  a/dminis- 
trator  of  a  deceased  person  named  as  sole  legatee  in  a  wilL"  He  pointed  out 
that  former  §  2660  gave  "the  public  administrator  in  the  city  of  New  York 
preference,  after  the  next  of  kin,  and  after  an  executor  or  administratojj  of 
a  sole  legatee  named  in  a  will,  whereby  the  whole  estate  is  devised  to  such  de^ 
ceased  sole  legatee,  over  creditors  and  all  other  persons."  Accordingly  he 
preferred  the  executor  of  such  deceased  sole  legatee  to  the  son  of  decedent's 
brother  who  died  after  testator,  and  revoked  letters  originally  granted  to 
such  nephew.  But  he  also  held  that  as  there  was  living  a  sister  of  testator, 
next  of  kin,  she  had  a  right  under  subd.  3  of  former  §  2643  prior  to.  that  of 
the  executor  of  the  deceased  sole  legatee,  and  he  granted  her  the  right  to  re- 
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tract  a  renunciation  made  by  her  when  the  nephew  originally  applied  for 
letters. 

Aliens:  Reference  has  been  made  to  §  2567  where  the  nonresidence  of  the 
applicant  for  letters  alleged^  and  proved,  under  §  2564,  as  an  objection  may 
be  obviated  by  giving  a  bond.  But  that  is  only  true  of  citizens  of  the 
United  States.  Matter  of  Campbell,  192  N.  Y.  312,  aff'g  123  App.  Div.  212. 
See  opinion  of  Chase,  J.,  citing  In  re  Page,  107  N.  Y.  266;  In  re  Williams, 
111  N.  Y.  680. 

JV^ere  nonresidence  therefore  is  no  excuse  for  dispensing  with  notice  to  the 
one  having  merely  a  potential  disability.  Ibid.,  citing  Matter  of  TyerS)  41 
Misc.  378.  Alienage  plus  nonresidence  disables  in  toto,  §  2564,  subd.  3 ; 
Matter  of  Paolo,  36  Misc.  514;  nor  can  an  alien  substitute  for  himself  a 
designated  resident.    Matter  of  Ferrigan,  92  App.  Div.  376. 

But  the  aUen,  if  an  inhabitant  of  the  State,  may  qualify.  Texas  v. 
Municiqial  Gas  Co.,  88  App.  Div.  251. 

Felons:  The  former  section  read  "person  convicted  of  an  infamous 
Crime."  The  courts  wrote  voluminous  opinions  on  what  crimes  were 
"  infamous."  The  act'of  1914  doubtless  imports  into  the  content  of  the  new 
section  the  meaning  or  intent  of  the  Penal  Code  in  §  2  thereof.  If  the 
crime  calls  for  the  death,  penalty,  or  for  imprisonment  in  a  state  prison,  it 
disqualifies  the  criminal  from  acting  in  the  proposed  fiduciary  capacity. 

The  effect  of  a  pardon  presents  an  interesting  question:  In  Matter  of 
Raynor,  48  Misc.  325,  Belford,  Surr.,'  held  that  the  pardon  of  one,  convicted 
of  an  infamous  crime,  removed  the  disability.  He  cites  Matter  of  Deming, 
10  Johns.  232:  "  The  effect  of  the  pardon  was  to  acquit  the  offender  of  all  the 
penalties  annexed  to  the  conviction,  and  to  give  him  a  new  credit  and 
capacity  "    See  other  cases  in  opinion. 

The  words  "infamous  crime"  were  defined  by  statute  (4  R.  S.,  ch.  1, 
title  7,  §  13)  as  follows:  "Whenever  the  term  infamous  crime  is  used  in  any 
statute,  it  shall  be  construed  as  including  every  offense  punishable  with 
death  or  by  imprisonment  in  a  state  prison  and  no  other."  In  the  face  of 
this  statutory  definition  it  is  difficult  to  see  why  the  courts  had  any  difficulty, 
and  why  the  term  "  felon"  had  to  be  substituted.  Conviction  of  an  offense 
of  which  the  Court,  of  Special  Sessions  has  exclusive  jurisdiction  followed  by 
a  $50  fine,  is  not  an  infamous  crime."  Matter  of  O'Hare,  60  Misc.  269. 
Surrogate  Rollins  (O'Brien  v.  Neubert,  3  Dem.  156)  held,  where  the  grand- 
son of  intestate  objected  tq  the  issuance  of  letters  to  the  son  of  the  decedent 
on  the  ground  that  he  had  been  convicted  in  New  Jersey  of  the  crime  of 
larceny,  that  the  statute  did  not  cover  such  a  case  and  limited  "incapable 
because  of  conviction  of  crime,"  to  conviction  under  and  by  virtue  of  the 
laws  of  the  State,  of  New  York  an4  relied  upon  the  decision  of  the  Court  of 
Appeals  in  Sims  v.  Sims,  75  N.  Y.  466.  National  Trust  Co.  v.  Gleason,  77 
N.  Y.  400.  As  noted  above,  a  pardon  removes  this  incompetency.  It  blots 
out  the  record  of  conviction,  and  reca,pacitates  the  offender  in  his  civil 
rightpi  Matter  of  Rdynor,  48  Misc.  325.  It  seems  a  misdemeanor  is  not 
within  the  contemplation  of  the  section.    Matter  of  Greene,  48  Misc.  31. 
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Incompetence  under  subd.  5:  What  constitutes  drunkenness,  improvidence 
or  want  of  understanding  is  a  matter  for  the  court  to  determine  upon  the 
facts  presented.    The  denial  of  letters  to  one  convicted  of  an  "infamous 
crime"  requires  proof  of  actuaf  conviction  after  trial.    So  Chancellor  Wal- 
worth held  that  no  degree  of  legal  or  moral  guilt  or  delinquency  is  sufficient 
to  exclude  a  person  from  administration  as  the  next  of  kin  in  the  cases  of 
preference  given  by  the  statute,  unless  such  person  has  been  actually  con- 
victed of  an  "infamous  crime."    And  he  added  (Coope  v.  Lowerre,  1  Barb. 
Ch.  45,  47),  the  improvidence  which  the  framers  of  the  Revised  Statutes 
had  in  contemplation  as  a  ground  of  exclusion,  is  that  want  of  care  or  fore- 
sight in  the  management  of  property  which  would  be  likely  to  render  the 
estate  and  effects  of  the  intestate  unsafe  and  liable  to  be  lost  or  diminished 
in  value  by  improvidence  in  case  administration  thereof  should  be  com- 
mitted to  such  improvident  person.    Surrogate  Ransom  (MaMer  of  Selling, 
2  N.  Y.  Supp.  634)  refused  letters  of  administration  to  a  son  of  an  intestate 
who  was  a  resident  of  the  State  and  gave  them  to  a  nonresident  married 
daughter  of  the  intestate  on  the  ground  that  the  son  was  a  professional 
gambler  known  as  "Poker  Joe,"  and  had  no  employment  or  vocation  except 
gambling,  and  lived  on  the  money  he  won;  it  appeared,  however,  in  addition 
that  he  had  been  arrested  in  another  State  for  embezzlement,  that  he  had 
been  guilty  of  forgery,  and  had  kept  an  assignation  house,  so  that  exclusive 
of  his  character  as  a  professional  gambler  there  were  grounds  for  excluding 
him  from  administration.    It  has  also  been  held  in  strict  interpretation  of 
the  statute  that  vicious  conduct,  improper  and  dishonest  acquisition  of 
property,  and  even  loose  habits  of  business  did  not  constitute  "improvi- 
dence" within  the  meaning  of  the  statute.    Coggshall  v.  Green,  9  Hun,  471, 
citing  Emerson  v.  Bowers,  14  N.  Y.  449;  McMahan  v.  Harrison,  10  Barb. 
659.    And  the  General  Term  adopted  the  language  in  Coope  v.  Lowerre, 
supra,  that  the  fact  that  a  man  seeks  to  obtain  the  property  of  others  by 
theft  or  fraud  is  not  evidence  of  "improvidence!"- 

Such  hair  splitting  was  due  to  tiie  statutes  as  much  as  to  the  courts. 
Thus  the  former  §  2612  prescribed  "dishonesty"  as  a  disqiualification  for 
an  executor,  the  personal  appointee  of  the  testator  who  knew  him;  whereas 
former  §2661,  omitted  "dishonesty"  in  its  list  of  disqualifications  for 
administrator,  a  person  fixed  upon  the  estate  and  the  court  by  an  arbitrary 
statutory  rule  of  priority! 

It  is  to  be  expected  that  the  spirit  and  not  the  letter  of  the  present  law 
will  dominate  the  determinations  of  the  Surrogates. 

That  our  criticism  is  well  founded  will,  we  think,  appear  from  the  follow- 
ing paragraph  from  a  former  edition: 

In  Emerson  v.  Bowers,  14  N.  Y.  449,  the  Court  of  Appeals  saya:  "All  departures 
in  conduct  from  the  principles  of  rectitude,  including  all  abuses  of  trust,  are  unxvise 
and  inexpedierU,  and,  therefore,  in  a  certain  sense  improvident,  but  they  do  not 
constitute  the  kind  of  improvidence  which  the  legislature  had  in  view  in  these 
enactments;  a  very  careful,  shrewd  and  moneymaking  person  may  be  guilty  of 
negligence  or  abuse  in  a  fiduciary  capacity,  but  such  a  person  is  not  improvident  in 
the  sense  of  the  statute;  the  words  with  which  the  term  is  associated,  'drUnken- 
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ness,'  '  want  of  understanding,'  are  of  some  importance  in-arriving  at  its  .true  con- 
struction; the  term  evidently  refers  to  habits  of  mind  and  conduct  which  become  a 
part  of  the  man  and  render  him  generally  and  under  all  ordinary  circumstances 
unfit  for  the  trust  or  employment  in  question."  See  as  to  "dishonesty"  facts  in 
the  Latham  Case,  145  App.  Div.  849,  supra. 

In  case  of  Cooye  v.  Lowerre,  1  Barb.  Ch.  45,  it  appeared  that  the.  applicant  had 
shortly  before  applied  for  a  discharge  under  the  Insolvent  Act;  that  he  was  grossly 
negligent  in  the  management  of  his  property  and  affairs,  and  in  contracting  debts, 
and  in  indorsing  for  parties  without  responsibility;  that  he  had  had  a  verdict  against 
him  in  an  action  for  seduction,  and  other  serious  imputations  were  made  against  his 
moral  character;  but  the  chancellor,  upon  appeal  from  the  decision  of  the  Surrogate 
appointing  the  applicant,  held  that  no  degree  of  moral  guilt  or  delinquency  would 
be  sufficient  to  exclude  him,  unless  he  had  been  actually  convicted  of  crime.  This 
case  is  cited  and  approved  in  Emerson  v.  Bowers. 

Again  we  quote: 

It  has  been  held  that  vicious  conduct,  improper  and  dishonest  acquisitions  of 
property,  and  even  loose  habits  of  business,  did  not  constitute  "improvidence" 
within  the  meaning  of  the  statute;  nor  the  fact  that  the  petitioner  was  indebted  to 
the  estate.  Coggeshall  v.  Green,  9  Hun,  471.  Improvidence  and  lack  of  understand- 
ing, in  order  to  disqualify,  must  amount  to  a  lack  of  intelligence.  Shillon's  Estate, 
I  Tucker,  73.  Habits  of  intemperance  do  not  disqualify  unless  they  amount  to 
habitual  drunkenness  in  the  legal  sense  of  the  term.  Elmer  v.  Kechele,  1  Redf.  472; 
Matter  of  Manky,  12  Misc.  472,  474,  Davie,  Surr. 

Accordingly,  in  our  treatment  of  the  grounds  for  Revocation  of  Letters 
(4th  Ed.  at  p.  683),  we  sought  to  justify  the  decisions  which  seemed  to  hold 
and  apply  a  different  test,  at  least  in  degree,  upon  the  application  for 
letters  and  upon  the  application  to  revoke  letters,  by  observing: 

This  distinction,  though  not  fully  indicated  in  the  case,  is  believed  to  be  proper, 
for  this  reason:  When  the  application  is  made  for  letters  the  applicant  stands  either 
upon  his  right,  as  the  person  designated  by  the  testator,  in  which  case  he. has  the 
presumption  (in  his  favor)  of  the  testator's  knowledge  of  his  character  and  of  the 
trust  accordingly  reposed  in  him;  or  he  stands  upon  the  statutory  rights  of  priority, 
which,  as  has  been  seen,  is  sufficiently  strong  to  have  led  the  courts  to  sustain  the 
Surrogate  in  granting  letters  to  persons  whose  moral  character,  to  say  the  least, 
was  not  all  that  could  be  desired  in  one  about  to  administer  the  trust. 

But  as  "dishonesty"  is  now  included  in  the  general  list  under  §  2564, 
relating  alike  to  executors,  administrators,  guardians  and  trustees  we  need 
only  consider  a  few  of  the  cases  to  show  how  easy  of  application  the 
statute  will  now  be  to  any  given  case. 

It  is  better  to  reject  the  applicant  under  §  2564,  at  the  threshold  of 
administration  than  to  revoke  his  letters,  under  §  2569  (discussed  below), 
after  the  steed  is  stolen! 

In  a  very  recent  case,  Matter  of  Briggs,  171  App.  Div.  52,  it  is  held: 

(a)  That  the  Surrogate  abused  his  discretion  in  refusing  to  take  proof  of 
the  objection  interposed  to  the  widow's  receiving  letters  testamentary. 

It  was  averred  that  ^he  had  murdered  testator,  (b)  That  assuming 
such.Pharge  could  be  substantiated  she  would  be  a  "dishonest"  person 
within  the  intent  of  the  Code  (even  prior  to  the  Act  of  1914)  and  so  in- 
competent,   (c)  That  independently  of  any  statute  it  was  abhorrent  to 
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justice  ±0  invest  a  murderer  with  the  authority  of  a  fiduciary  under  letters 
of  the  court. 

The  difficulty  confronting  the  Surrogate  was  obvious.  The  charge  made 
should  have  been  presented  to  the  grand  jury,  and  a  trial  had  in  the  £|.ppro- 
priate  forum.  , 

If  he  entertained  it,  he  might  conceivably  have  reached  a  decision  con- 
trary to  that  of  a  jury  duly  impanelled  and  the  applicant  been  laid  under  a 
cruel  stigma. 

It  seems  as  if  he  might  have  stayed  the  issue  of  letters,  and  perhaps 
granted  temporary  administration  pending  the  criminal  trial.  As  it  was 
he  could  not  impanel  a  jury  to  try  the  issue,  since  the  Act  of  1914  was  not 
operative,  nor  could  a  finding  that  she  was  guilty  subject  her  to  the  Penal 
Law  punishment.  '  ,     ,/ 

We  quote  from  the  opinion  a  part  relating  to  murder  gwa  dishonesty 
under  the  statute. 

A  dishonest  person  is  one  "Wanting  in  honesty  or  integrity;  <iispos€!d  to  cheat  or 
I  defraud;  not  trustworthy."  This  is  Webster's  definition  of  a  dishonest  person.  If 
a  wife  deliberately  murders  her  husband  so  as  to  prevent  him  from  making  another 
will,  by  which  she  fears  he  might  disinherit  hei^^-murders  him  fot  the  purpose  of 
securing  to  herself  the  benefactions  under  the  will 'then  ;iin  .existence,  iia:  she  not  a 
dishonest  person  within  Webster's  definition?  It  is  the  clear  purpose  of  the  mur- 
deress, in  such  a  case,  to  cheat  and  defraud  the  persons  to  whom  the  testator  might 
devise  and  bequeath  his  estate  under  his  new  will:  The  whole  incentive  to  muMer 
is  a  disposition  to  cheat  and  defraud  not  only  the  possible  future  legatees,  but  the 
testator  himself.  It  is  not  revenge,  but  avarice,  which  prompts  the  crime.  Such  a 
person  is  manifestly  wanting  in  honesty  and  integrity;  and  such  a  person  is  mani- 
festly not  trustworthy  and  is,  therefore,  incompetent  to  act  as  an  executrix.  There- 
forfe,  literally,  the  objections  filed  against  the  proponent  hereia  come  within  sec- 
tion 2612  of  the  Code. 

But  there  is  a  broader  view  of  this  subject  which  we  should  adopt.  If  there  were 
no  statute  and  no  written  law  on  the  subject,  it  is  inconceivable  that  the  adminis- 
tration of  justice  would  tolerate  the  appointment  of  a  person  guilty  of  murder 
under  the  circumstances  charged  here.  It  is  a  well-known  maxim  of  the  law  that 
"No  one  shall  be  permitted  to  profit  by  his  own  fraud,  or  to  take  advaBtage  of  his 
own  wrong,  or  to  found  any  claim  upon  his  own  iniquity,  or  to  acquire  property 
by  his  own  crime."  Riggs  v.  Palmer,  115  N.  Y.  506.  It  would  be  a  scandal  upon 
our  system  of  jurisprudence  and  bring  our  laws  into  ridicule  and  contempt  if  a  person 
proven  to  have  murdered  her  husband  should  be  invested  by  the  law  with  the 
legal  right  to  administer  upon  the  very  booty  which  she  had  plundered  from'hel- 
victim.  It  would  be  shocking  for  the  law  to  protect  such  a  person  in  the  enjoyment 
of  the  spoil  of  her  iniquity. 

The  position  we  are  assuming  here  is  amply  sustained  by  the  doctrine  pronaul- 
gated  in  Riggs  v.  Palmer,  supra  and  in  New  York  Mviual  Ldfe  Ins.  Co.  v.  Armstrong, 
117  U.  S.  591.  But  many  of  the  complications  and  difficulties  which  present  them- 
selves in  those  cases,  and  in  Ellerson  v.  Westcott,  148  N.  Y.  149,  are  aib'sent  fitom 
this  case.  Here  the  statute  specifically  authorizes  the  presentation  of  ol^ebtions  to 
the  fitness  of  an  executor,  and  specifically  provides  that  evidence  mayrbe/talsen  to 
establish  such  objections.  The  surrogate  in  this  ease  refused  to  hear  any  proof  and 
the  question  before  us  is  as  to  whether  the  surrogate  was  right  in  his  refusal.  We 
think  he  was  wrong.  In  refusing  to  receive  proof  the  surrogate  said:  "I  will  hold 
I  will  not  compel  this  proponent  to  meet  the  charge  of  mufder  in  this  civil  action 
unless  I  am  compelled  to  do  so  by  higher  authority,  the  Court  6f  Appeals  mot  having 
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passed  upon  that  question  when  they  had  ample  opportunity  to  do  so.  I  am  going 
to  take  that  side  of  it."  But  we  think  that  the  proponent  should  have  been  com- 
pelled to  meet  the  charge  of  murder.  The  charge  was  presented  at  the  proper  time 
and  in  the  proper  place.  It  would  have  been  almost  criminal  on  the  part  of  the  son 
to  have  stood  idly  by  while  the  person  whom  he  believed  to  be  the  murderess  of 
his  father  was  invested  by  the  law  with  the  custody  of  his  patrimony.  It  was  his 
moral  duty,  as  well  as  his  legal  right,  to  protest.  The  objections  were  an  attack 
upon  the  woman's  general  fitness  to  act  as  executrix,  upon  her  integrity,  upon  her 
trustworthiness,  upon  her  moral  character,  upon  her  probity.  The  charges  branded 
her  with  "dishonesty,"  the  very  words  of  the  statute,  and  with  a  disposition  to 
cheat  and  defraud,  and  with  the  crime  of  murder  perpetrated,  deliberately  and  with 
a  mercenary  motive.  If  it  had  been  admitted  that  the  proponent  was  guilty  of  the 
offense  charged  against  her,  it  cannot  be  that  the  surrogate  would  have  appointed 
her.  But  even  assuming  that  the  evidence  would  have  established  these  charges, 
the  surrogate  felt  that  he  ought  not  to  hear  the  proof.  It  is  possible  that  the  proof 
might  have  established  the  proponent's  utter  unfitness. 

§  600.  Same  subject. — In  Harrison  y.  McMahon,  1  Bradf.  283,  Surro- 
gate Bradford  granted  letters  to  one  accused  of  being  a  professional  gam- 
bler, holding  that  gambling  per  se  was  not  evidence  of  improvidence.  He 
remarks,  "The  man  who  habitually  loses  sums  disproportionate  to  his 
means  is  manifestly  improvident;  but  when  he  upon  the  whole  gains  he 
can  hardly  be  termed  improvident  though  leading  an  idle  and  vicious 
life."  But  the  Court  of  Appeals  {McMahon  v.  Harrison^  6  N.  Y.  443)  laid 
down  the  true  doctrine  as  to  the  effect  of  proof  pi  an  applicant  for  letters 
of  administration  being  a  professional  gambler,  in  affirming  the  decision  of 
the  Supreme  Court  (10  Barb.  659),  reversing  the  decision  of  Surrogate 
Bradford  above  quoted.  It  passed  directly  upon  the  question,  whether 
the  fact  that  a  man  is  a  professional  gambler  is  presumptive  evidence  of 
such  improvidence  as  unfits  him  for  the  office  of  administrator  or  executor, 
and  laid  down  the  following  very  sound  rule:  "We  coincide  entirely  in  the 
views  expressed  by  the  chancellor,  in  Coope  v.  Lowerre,  1  Barb.  Ch.  45,  that 
this  statute  does  not  at  a,ll  look  at  moral  delinquency,  but  regards  the  likeli- 
hood of  the  estate  and  effects  of  the  intestate  being  lost  or  squandered  by  an 
improvident  person.  Bilt,  so  regarding  the  statute,  we  should  obstinately 
close  our  eyes  against  the'Hght  of  experience,  if  we  fail  to  recognize  the 
truth,  that  the  pursuit  of  gambling  is,  in  a  pecuniary  sense,  the  most 
hazardous  of  all  pursuits.  That  it  naturally  engenders  habits  of  reckless- 
ness and  extravagance;  that,  whether,  for  the  time,  successful  or  unsuccess- 
ful it  has  but  one  common  issue,  and  that,  utter  ruin.  We  think,  therefore, 
that  the  fact  of  a  man  being  a  gambler;  is  prima  fade  evidence  of  such 
improvidence  as  rendered  him  incompetent  to  be  an  administrator;  and 
that  the  facts  shown  in  this  case,  relating  to  the  appellant's  success  in 
that  pursuit,  are  not  sufficient  to  rebut  the  presumption  of  incompe- 
tence." The  rule  now  warrants  any  Surrogate  in  excluding  from  admihis- 
tration  one  who  it  is  conclusively  shown  nmy  properly  be  termed  a  pro- 
fessional gambler. 

Habitual  drunkenness,  of  course,  in  the  legal  sense  of  the  term,  should 
disqualify  {Matter  ofReichert,  34  Misc,  288,  citmg  Matter  of  Cutting,  5  Dem. 
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4:56;  McMahan  v.  Harrison,  e'N.  Y.  448;  Emerson  v.  Bowers,  14  N.  Y.  445; 
Matter  of  Mauley,  12  Misc.  472),  although  it  seems  that  habits  of  intemper- 
ance short  of  habitual  drunkenness  will  not.  See  Elmer  v.  Kechele,  1  Redf. 
472;  Matter  of  Kechele,  1  Tucker,  52.  See  generally  as  to  improvidence, 
Matter  of  Cutting,  5  Dem.  456;  Shilton's  Estate,  1  Tucker,  73;  Freeman  v. 
Kellogg,  4  Redf.  218;  Martin  v.  Duke,  5  Redf.  597;  Hovey  v.  McLean,  1  Dem. 
396;  Ballard  v.  Charlesworth,  1  Dem.  501. 

Eccentricities  of  character,  violent  temper,  lack  of  self-control,  will  not 
disqualify  {McGregor  v.  McGregor,  1  Keyes,  133),  nor  old  age  or  feeble 
health  {Matter  of  Berrien,  3  Dem.  263),  unless  they  are  of  a  character  to 
amount  to  total  disability,  or  to  constitute  "want  of  understanding"; 
Matter  of  Brinckmann,  89  Misc.  41,  citing  Matter  of  Manley,  12  Misc.  472; 
Matter  of  Shilton's  Estate,  1  Tuck.  73,  nor  is  the  fact  that  a  persqn  is  in- 
debted to  the  estate  any  ground  of  exclusion.  Matter  of  Morgan,  2  How. 
Pr.  N.  S.  194;  Churchill  v.  Prescott,  2  Bradf.  304. 

It  is  probable  that  the  fact  that  a  persop  had  failed  in  his  business  because 
of  shiftless  and  improper  business  methods,  has  been  declared  a  bankrupt, 
and  was  hopelessly  involved  in  debt,  might  be  deemed  strong  evidence  of 
the  improvidence  contemplated  by  statute.  But  see  Matter  of  Greene,  4S 
Misc.  31. 

§  601.  Objections — and  how  obviated. — Before  letters  issue  any  avail- 
able objection  under  §  2564  must  be  duly  urged:  That  is,  the  Surrogate 
must  be  apprised  by  filed  statement  specifying  one  or  more  "legal  objec- 
tions," during  his  consideration  of  which  he  stays  the  issuance  of  letters  or 
refuses  to  accept  the  qualifying  oath. 

The  Act  provides 

§  2666.    Objections  to  grant  of  letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters  testamentary,  of 
administration  or  of  guardianship  are  granted  or  a  testamentary  guardian  Or  trustee 
is  allowed  to  qualify  and  serve,  file  objections  showing  his  interest  in  the  estate  or 
fund,  and  setting  forth  specifically  one  or  more  legal  objections  to  granting  the 
letters  to  one  or  more  of  the  persons  about  to  receive  the  same,  or  to  allowing  a 
testamentary  guardian  or  trustee  to  qualify  and  serve.  Where  such  objeptions  are 
filed,  the  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow  the  testa- 
mentary guardian  or  trustee  to.  qualify  until  the  matter  is  disposed  of. ' 

From  former  §§  2636,  2641,  2852  of  this  Code,  in  part.  ' 

An  inspection  of  §  2564  shows  that  disqualifications  numbered  1-5  are 
general  and  if  proved  are  insurmountable  but  the  last  two  objections,  not 
applicable  to  an  administrator  who  always  has  to  give  bond,  if  sustained, 
can,  in  the  discretion  of  the  Surrogate,  be  obviated  by  a  bond  under  §  2567 : 

§  2667.    Bond;  vbhen  required. 

In  either  of  the  following  oases,  a  person  named  as  executor  in  a  will,  or  a  testa- 
mentary guardian  or  trustee  yho  is  not  required'  by  the  will  to  give  a  bond,  may 
entitle  himself  to  letters  or  to  act  thereunder  by  giving  a  bond  as  prescribed  by  law, 
although  an  objection  against  him  has  been,  established  to  the  satisfaction  or  the 
surrogate:  '  '  ' 

1.  That  his  circumstances  are  such,  that  they  do  not  afford  adequate  security 
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to  the  creditors,  or  persons  interested  in  the  estate  or  fund,  for  the  due  adminis- 
tration of  the  same. 

2.  That  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen  of  the  United  States. 

Former  §  2638  of  this  Code,  modified.    From  2  R.  S.  70,  §  6;  L.  1873,  c.  657. 

In  the  first  place,  any  party  interested  may  file  such  objections.  Ferris' s 
Estate,  1  Tucker,  15.  But  whether  he  be  a  creditor  or  a  party  interested,  he 
must  satisfy  the  Surrogate  as  to  the  particulars  of  his  claim  or  the  nature 
of  his  interest  as  the  Surrogate  is  entitled  to  determine  the  question  of  in- 
terest in  advance  of  passing  oh  the  objections.  Burwell  v.  Shaw,  2  Bradf. 
322.  The, objections  must  be  specific,  must  state  some  legal  reason  why 
letters  should  not  issue,  such  as  that  the  person  named  in  the  will  or  desig- 
nated under  the  power  is  a  minor,  or  non  compos  mentis,  or  an  aUen,  or  a 
nonresident,  or  has  been  ^onvicted  of  an  infamous  crime,  or  is  an  habitual 
drunkard,  or  so  dishonest,  ignorant  or  improvident  as  to  be  incapable  of 
executing  the  trust,  or  that  his  circumstances  are  such  that  they  do  not 
afford  adequate  security  for  the  creditors  or  persons  interested  in  the  es- 
tate for  the  due  administration  of  the  estate.  The  affidavit,  whether  con- 
taining the  objections  or  a  statement  that  the  objector  is  advised  and  be- 
lieves that  there  are  such  objections,  must  be  verified  by  the  objector  or  his 
attorney.  Section  2519.  The  effect  of  the  filing  of  this  affidavit  is  to  stay 
the  granting  of  letters  until  the  proceedings  initiated  by  the  affidavit  are 
disposed  of. 
The  following  precedents  explain  themselves: 

Surrogate's  Court, 
County  of 
Objections   against 
the    granting   of   let-  Title, 

ters  testamentary. 

To  Hon.  Surrogate  of  the  county  of 

of  the  city  of  a  legatee  under  the 

last  will  and  testament  of  late  of  the  city  of 

deceased,  {or  a  creditor  of  said  decedent,  or  state  nature  bi 

interest)  objects  to  the  granting  of  letters  testamentary  (note) 

Note.     See    §§  2564    of  the  said  last  will  and  testament  to  one  of  the  ex- 

and   2567.     Thus,   if    ecutors  therein  named,  and  specifically  sets  forth  as  and  for  his 

proper,   say   "objects    objections  thereto  as  follows:  (here  state  in  order  objections 

that  is-disqualir    under  section  2564). 

fied  to  act  as  testar        (Date.)  (Signature.) 

mentary   trustee   un-        (Verify  as  required  by  section  2519.) 
der  .  .  ." 

Surrogate's  Court, 
County  of 
Answers   to  objec- 
tions. Title. 

one  of  the  executors  named  in  the  last  will 
and  testament  of  deceased,  in  answer  to  the  objec- 

tions filed  by  in  this  matter,  respectfully  says:  (here 

answer  objections  filed  categorically  and  concisely): 

Wherefore,  he  prays  that  said  objections  be  overruled  and 
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that  letters  testamentary  be  duly  iesued  to  him  under  the  said 
will. 

(Verification.)  (Signature.) 


Surrogate'iS  Court 
Caption. 


Order   for   inquiry 
aiid  stay. 


Title. 


Note.  Former  sec- 
tion 2637  provided 
that  the  Surrogate 
must  incfuire  into  the 
objection  filed.  Sec- 
tion 2566  merely  pro- 
vides that  the  matter 
be  disposed  of.  The 
objector  is  really  the 
moving  party;  if  he 
fail  to  attend  and  sub- 
stantiate his  objec- 
tions they  must  be 
overruled. 


Order    on    objec- 
tions. 


On  reading  and  filing  the  objections  of  the 

of  late  of  the  city  of  deceased,  and  a  legatee 

under  his  last  will  and  testament  (pif  a  creditor  of  said  dece- 
dent, or  state  nature  of  interest)  against  .tJie  granting  of  letters 
testamentary  of  the  said  last  will  and  testament  of 
to  one  of  the  executors  therein  named: 

It  is  Ordered  tha,t  the  said  (name  person  objected  to)  per- 
sonally appear  before  the  Surrogate  of  the  county  of 
at  his  office  in  the  city  of   '  on  the  day  of 

at  10.30  o'clock  in  the  forenopn  of  that  day,  and  attend  the 
inquiry  by  the  Surrogate  {note)  into  the  said  objections; 

And  it  is  further  Ordered  that  the  granting  of  letters  testa- 
mentary under  the  last  will  and  testament  of  de- 
ceased, be  and  it  hereby  ^is  stayed  until  the        ,          day  of 
or,  until  the  further  order  of  the  court  herein. 

(Signature,) 
Surrogate. 


Note.  If  this  clause 
be  omitted  the  ex- 
ecutor may,  neverthe- 


Surrogate's  Court 
Caption. 


Title. 


On  reading  and  filing  the  objections  of  the 

late  of  the  city  of  deceased,  and  a  (state  nature  of 

interest  objecting),  against  granting  letters  testamentary  of 
the  said  last  will  and  testament  of  to  one 

of  the  executors  therein  named;  and  the- answer  thereto  of  such 
>  so  objected  to,  and  due  inquiry  thejieiiiito  and  d«r 

liberation  thereupon  having  been  had  by  the  Surrogate;  and  it 
appearing  to  the  satisfaction  of  the  Suwogate  that  there  are  (no) 
legal  objections  to  granting  letters  testamentary  to  said 

Now,  on  motion  of  of  counsel  for  said  (naniejpre- 

vailing  party),  it  is  ,-,,,., , 

Ordered,  that  the  objections  to  said  on  the  ground 

of  (state  objections  established,  if  any)  are  established  (or  say 
that  the  objections  to  said  have  not  been  established 

and  are  hereby  overruled)  i  ' 

{Where  objection  established  is  one  of  those  specified  in  §  2567 
of  the  Code,  add  and  letters  testamentary  ought  not  to  be  granted 
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less,      under      §  2567  to  said                    unless  within  five  days  he  shall  execute  and 

"entitle     himself     to  file  a  bond,  as  pnrescribed  by  law)  (here  add  details  of  bond  to  be 

letters"  by  giving  the  required).    Nole. 

requisite  bond.  (Signature.) 

§  602.  Same  subject— Surrogate's  action.— In  a  "  note  "  to  the  precedent 
for  Oii(^er  for  Inquiry  and  Stay  we  referred  to  former  §  2637.  It  read  as 
follows: 

The  surrogate  must  iijquire  into  an  objection,  filed  as  prescribed  in  the  liast 

seiction;  and,  for  that  purpose,  he  may  receive  proof,  by  affidavit  or  otherwise, 

in  his  discretion.    If  it  appears  that  there  is.a  legal  and  sufficient  oibjection  to  any 

;  ■  person,  named  as  executor  in  the  wUl,  letters  shall  not  be  issued  to  him,  except  as 

prescribed  in  the  next  section. 

By  the  repeal  of  the  section  and  the  mere  words  in  §  2566  "until  the 
matter  is  disposed  of"  there  is  no  bhange  to  be  inferred  in  regard  to  the 
Surrogate's  poiver. 

The  following  decision,  N.  Y.  L.  J.,  June  8,  1916,  covers  the  mode  of 
trial.    The  opinion  was  by  Fowler,  Surr. 

Estate  of  Francis  L.  Leland — ^Some  of  the  legatees  under  the  will  of  the  testator 
have  filed  objections  to  the  issuanjce  of  letters  testamentary  to  Timothy  M.  Chees- 
man,  who  is  named  as  executor  in  the  will.  The  objecting  legatees  allege  that  Mr. 
Cheesman  is  physically  and  mentally  incapable  of  performing  the  duties  of  executor. 
Issue  having  been  joined  on  this  point,  the  objectants  make  this  application  for  an 
order  in  accordance  with  the  provisions  of  section  873  of  the  Code  directing  Mr. 
pheesnian  to  submit  to  a  physical  and  mental  examination  and  designating  certain 
physicians  to  make  such  examination.  Assuming  that  section  873  of  the  Code  is 
made  applicable  to  the  Surrogate's  Court  by  section  2770  (which  I  do  not  decide),  the 
right  to  a  physical  examination  of  a  party  before  trial  is  limited  by  that  section  to 
an  action  brought  to  recover  damages  for  personal  injuries.  Therefore,  that  part  of 
the  application  which  asks-  for  an  order  directing  the  physical  examination  of  Mr. 
Cheesman  must  be  denied.  Section  2564  of  the  Code  specifies  the  various  causes 
which  render  a  person  incompetent  to  receive  letters  testamentary,  but  physical  in- 
firmity is  not  one  of  the  disqualifications  mentioned  in  that  section.  The  only  objec- 
tion, therefore,  that  remains  to  be  tried  is  the  one  alleging  "  want  of  understanding." 
To' sustain  this  objection  it  wiE  be  necessary  for  the  objectants  to  prove.upoji  the 
trial  of  that  issue  that  Mr.  Cheesman  lacks  the  understanding  necessary  to  a  proper 
perf orma,nce  of  the  duties  of  executor.  His  examination  before  trial  upon  the  issue 
of  his  lack  of  understaading  would  necessarily  be  limited  to  his  own  testimony  as 
to  his  mental  capacity.  But  if  the  objectants  wish  to  prove  by  Mr.  Cheesman  hifti- 
self  that  he  lacks  rriental  capacity,  this  may  be  done  upon  the  trial  of  the  issue  before 
me  just  as  effectively  and  as  expeditiously  as  upon  a  separate  examination:  before  the 
trial.    The  cases  hold  thart  an  examination  before  trial  will  only  be  allowed  when  it 

; ;  ds,?illeg$d,  that  the  testimony  is  necessary  to  the  moving  party's  case  or  defense  and 
that  he  intends  to  offer  it  on  the  trial.  Dudley  v.  A''.  Y.  Filler  Mfg.  Co.,  80  App. 
Div.  164;  Rogers  v.  Adter,  137  App.  Div.  197.  "Unless  Mr.  Cheesman  testified' in 
the  examination  before  trial  that  he  lacked  the  mental  capacity  necessary  for  the 

■''  JOToper  performance  of  the  diities  of  an  executor,  the  moving  parties  could  not  be  ex- 
1  peoted  to  use  his  testimony  on  the  trial,  and  ag  Mr,  Cheesman  has  denied  the  allega- 
tions contained  in  the  objections,  and  is  desirous  of  qualifying  as  an  executor,  it  is 
, extremely  improbable  that  he  would  testify  to  his  own  "want  of  understanding." 
It  is  therefore  manifest  that  if  the  objectants  expect  to  succeed  on  the  trial  of  the 
issue  as'  to'  Mr.  Cheesman's  inental  capacity,  they  would  not  use  on  such  trial  the 
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testimony  given  by  him  in  his  examination  before  trial.  I  think,  therefore,  that  as  it 
does  not  appear  from  the  moving  papers  that  the  testimony  of  Mr.  Cheesman,  it 
taken  before  the  trial,  would  be  used  upon  the  trial  of  the  issue  raised  by  the  objeo- 
tions,  and  that  as  an  examination  of  Mr.  Cheesman  as  to  his  mental  capacity  can 
be  conducted  as  effectively  before  me  on  the  trial  of  the  issues  raised  by  the  objec- 
tions as  on  an  examination  before  trial  undei-  8e(Jtion'873  of  the  Code,  the  applica- 
tion is  denied.    I  will  try  the  issue  raised  by  the  objections  and  answer  on  June  12y 

1916.  ,  ;, 

The  proceedings  are  clearly  addj^gsed  to  jbhe  Surrogate's  discretion.  The 
proof  must  clearly  point  to  some  incompetency  fixed  by  statute  (Matter  of 
Latham,  145  App:  Div.  849),  or  to  some  personal  qualities  of  the  executor 
named  such  as  to  satisfy  the  Surrogate  that  it  would  be  unsafe  to  put  the 
estate  in  his  hands.  See  Matter  of  Bennett,  60  Misc.  28,  where  Surrogate 
Ketchum  overruled  the  objection  that;  if  letters,. issued  to  A  apd  B  they 
m%ht  have  parental  bia§  that  would  ,  affect  thpir  ^xejcutorifil  conduct. 
Executors  are  not  "to  be  set  aside  merely  in  order  that  they  may  npt;  be.led 
into  temptation."  The  theory  upon  whicji  the  Surrogate  proceeds,  was 
outlined  by  Chancellor  Walworth  long  before,  the  Code  (seiB  Mandeville  v. 
Mandeville,  8  Paige,  476),  where  in  construing  a  similar  provision  of  the 
Revised  Statutes  (2  R.  S.  72,  §  18),  he  said :" It  certainly  could  not  have 
been  the  intention  of  the  legislature,  to  prohibit  the  granting  of  letters  testa- 
mentary to  any  executor  except  such  as  are  possessed  of  property  of  their 
own,  to  the  full  value  of  the  estate  which  the  testator  has  authorized  and 
appointed  them  to  administer;  or  that  an  executor  should  be  superseded  in 
his  trust,  or  required  to  find  security,  whenever  his  property  was  reduced 
below  that  of  the  decedent.  Such  a  construction  of  the  statute  would  render 
it  almost  impossible  for  a  man  of  a  large  property  to  select;  an  executop  who 
would  be  both  able  and  willing  to  assume  the' execution  of  the  trust.  The 
obvious  meaning  of  the  statute  is,  that  an  executor  may  be  required  to  give 
security,  whenever  the  Surrogate  is  satisfied  that  his  circumstances  are  such 
as  to  render  it  doubtful  whether  the  property  will  be  safe  in  his  hands,  to  be 
disposed  of,  or  administered,  as  directed  by  the  will." 

The  statute  in  question  construed  by  the  chancellor  was  one  authoriz- 
ing the  Surrogate  to  require  an  executor  to  give  security,  "where  his  cir- 
cumstances have  become  so  precarious  as  not  to  afford  adequate  security 
for  the  due  administration  of  the  estate."'  For  this  statute  the  present 
provision  of  the  Code  has  been  substituted  and  it  has  been  held  (Martin  v. 
Duke,  5  Redf.  597,  600,  approved  in  36  Hun,  122;  127,  Rollins,  Surr.),  to 
have  been  designed  to  give  the  Surrogate  power  to  refuse  letters  whenever 
under,  all  the  circumstances  of  the  case  he  should  be  of  the  opinion  that 
such  a  course  was  proper  for  the  protection  qf  the  rights  and  interest  of 
the  beneficiaries  under  the  will.  Thrift,  integrity,  good  repute,  business 
capacity  and  stability  of  character,  for  example,  are  circumstances  which 
may  be  very  properly  considered  in  determining  the  question  of  adequate 
security. 

§603.  Same. — Where  the  objections  alleged  are  those  specified  in 
§  2564,  subd.  1-5,  the  Surrogate  has  no  discretion  but  must  refuse  to  issue 
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lettefs.  And  where,  having  all  the  facts  before  him,  he  finds  a  person  to  be 
incompetent  under  subd.  5  of  §  2564,  as,  for  example,  by  reason  of  drunken- 
ness, his  finding  will  usually  not  be  disturbed.  Matter  of  Cody,  36  Hun,  122, 
125,  where  Hardin,  P.  J.,  observes  that  it  was  the  intention  of  the  legislature 
to  provide  in  former  §  2637  a  somewhat  speedy  and  summary  determination 
of  the  questions  raised  by  objections  made  to  the  competency  of  a  person  to 
serve  as  executor,  and  the  learned  justice  cited  with  approval  certain  lan- 
guage of  Judge  Denio  {McGregor  v.  Bv£l,  24  N.  Y.  169),  "The  propriety 
of  issuing  or  withholding  such  letters,"  i.  e.,  in  this  case  special  letters  of 
administration,  "is  plainly  dependent  upon  the  exigencies  of  the  estate, 
the  amount  and  situation  of  the  estate,  and  other  circumstances  which 
require  to  be  judged  of  summarily  and  are  not  suitable  to  be  litigated 
thi-ough  the  courts  upon  appeal.  The  determination  of  the  Surrogate 
upon  silch  questions  is  as  it  should  be  summary  and  exclusive."  This  rule 
may  well  continue  to  be  applied,  in  spite  of  the  repeal  of  §  2637. 

The  improvidence  contemplated  by  subd.  5  of  §  2564,  is  that  want  of  care 
or  foresight  in  the  management  of  property  which  would  be  likely  to  render 
the  estate  and  effects  of  the  decedent  unsafe  and  liable  to  be  lost  or  di- 
minished in  value  by  improvidence  in  case  administration  thereof  should 
be  committed  to  such  improvident  person.  Matter  of  Cady,  supra.  A 
man  who  is  careless  and  improvident  or  who  is  wanting  in  ordinary  care 
and  forecast  in  the  acquisition  and  preservation  of  property  for  himself 
cannot  with  safety  be  entrusted  with  the  management  and  preservation 
of  the  property  of  others.  Coope  v.  Lowerre,  1  Barb.  Ch.  45.  So  as  above 
indicated  it  has  been  held  that  the  fact  that  the  man  was  a  professional 
gambler  is  presumptive  evidence  of  such  improvidence  as  to  render  him 
incompetent  to  discharge  the  duties  of  executor  or  administrator  (McMahon 
V.  Harrison,  6  N.  Y.  443),  and  the  Court  of  Appeals  (Emerson  v.  Bowers, 
14  N.  Y.  449),  in  defining  improvidence  says:  "The  term  evidently  refers 
to  habits  of  mind  and  conduct  which  become  a  part  of  the  man  and  render 
him  generally  and  under  all  circumstances  unfit  for  the  trust  or  employ- 
ment in  question."  See  also  Freeman  v.  Kellogg,  4  Redf.  224;  Matter  of 
Cady,  36  Hun,  122.  See  also  Matter  of  the  Administration  of  the  Goods  of 
Daniel  C.  Shilton,  1  Tucker,  73. 

§  604.  Effect  of  testator's  dispensing  with  security. — Of  course,  where 
a  testator  has  chosen  his  executor  and  has  expressly  provided  that  he 
shall  serve  without  bond,  the  court  will  not  be  likely  to  disregard  his  wishes 
but  will  rather  indulge  in  the  presumption  that  the  testator  had  just 
grounds  for  his  confidence  in  the  integrity  of  the  executor;  but  if  there 
is  palpable  proof  showing  that  the  testator  has  made  an  injudicious  and 
unsafe  selection,  the  court  has  fuU  power  to  interfere.  Ballard  v.  Charles- 
worth,  1  Dem.  501.  Still,  if  nonresidence  is  the  only  objection,  then  §  2567 
controls.  It  replaces  §  2638  which  used  the  words :  "  If  he  has  an  office 
within  the  state,  for  the  regular  transaction  of  business  in  person."  Now 
it  reads  after  the  words  "is  not  a  resident  of  the  state"  .  .  .  "and  he  is  a 
citizen  of  the  United  States."    So,  if  he  be  shown  to  be  a  citizen,  and  "the 
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will  contains  an  express  provision"  dispensing  ^ith  security  the  executor 
named  "is  eniiifed  to  letters."  ,, 

§605.  What  is  adequate  security?^ — The  words  "adequate  security" 
used  in  §§  2564  and  2567  are  in  a  context  more  favorable  to^  the  executor 
than  the  language  of  the  former  statute,  which  reads,  "that  hig  circuin- 
stances  are  so  precarious"  instead  of  as  at  present,  "his  circumstances  are 
such."  Hovey  v.  McLean,  1  Deqi.  396,  398,  citing  Shields  y.  Shields,,,  60 
Barb.  56.  And  t^e  words  "adequate  security"  do  not  refer  primarily  to 
pecuniary  responsibility  but  to  the  executor's  "habits  of  husbandry  wrhethejr 
provident  or  improvident,  whether  reckless,  or  careful."  Mandevillgv. 
Mandeville,  8  Paige,  475;  Shields  v.  Shields,  supra;  Ballard  v.  Pharle^orthj  1 
Dem.  501.  So  security  will  not  be  required  merely  because  the  e^ecutpr 
does  not  own  property  to  the  full  value  of  the  estate,  Mandeville  v.Mfande- 
ville,  supra.  Nor  on  the  other  hand  "  because  he  has  an  ill-regulated,  temper 
or  lacks  self-control"  or  has  eccentricities  of  character.  McGregor  v.  Mc- 
Gregor, 1  Keyes,  133.  But  if  a  person  is  not  oflly  insolvent  but  pressed 
by  his  creditors,  is  knowii  to  be  dishonest,  or  to  have  resorted  to  the  trust 
funds  to  relieve  his  personal  obligations  although  under  th^  guise  of  loans, 
or  even  where  he  is  shown  to  be  too  intemperate  and  too  infirm  tq  attend 
to  the  duties  of  the  estate,  or  is  a  nonresident,  a  Surrogate  may  properly 
reject  him.  Matter  of  Cody,  36  Hun,  122;  Goodenozigh  v.  PeGrqpi,  3  ha,yv 
Bulletin,  35;  Estate  of  Petrie,5  Dem.  352;  Matter  of  Smith,  16  Weekly  Dig. 
472.  Mere  poverty,  it  is  manifest,  is  no  reason  for  requiring  a  hofid,.  ,BO'l- 
Idrd  V.  Charlesworth,  supra. 


CHAPTER  III 

PROCEDURE    ON   APPLYING   FOR   LETTERS 

§  606.  Differentiations. — In  former  editions  we  covered  the  practice  on 
applying  for  each  particular  form  of  letters.  The  new  generalization  in  the 
Act  of  1914  is  nevertheless  attended  with  some  differentiations  which  must 
be  noted.  The  generalization  can  hardly  be  called  logical.  Letters  testa- 
mentary, as  noted,  are  covered  in  §§  2558  et  seq.,  whereas  probate,  which 
must  precede  them  is  covered  in  §§  2607  et  seq.  Hence,  we  have  to  examine 
various  articles  of  several  titles  before  we  can  be  sure  of  covering  the 
ground. 

Perhaps  if  we  first  note  the  differentiations  calling  for  a  special  method  of 
procedure  or  for  particular  safeguards  to  be  employed,  we  will  gain  a  clearer 
knowledge  of  the  procedure  in  the  end. 


Letters  Testamentary  or  c.  t.  a.  In  Matter  of  Mayer,  144  N.  Y.  Supp. 
438,  it  is  held  that  the  application  for  letters  testamentary  is  a  proceeding 
separate  from  the  probate  proceeding — with  this  we  do  not  agree.  It  is  an 
application  subordinate  to  or  implicit  in  the  probate  proceeding;  but  is  not 
independently  begun  nor  prosecuted.  Under  Probate  we  quoted  §  2616, 
which  requires  that  "before  letters  are  issued"  in  a  probate  proceeding, 
t)ut  fixing  no  definite  time,  "a  written  notice," 

Entitled  in  the  proceeding. 

Stating  the  name  of  the  testator, 

That  his  last  will  and  testament  has  been  offered  for  probate 

Or  probated,  as  the  case  may  be, 

And  the  name  and  P.  O.  address  of  the  proponent, 

And  of  each  and  every  legatee,  devisee,  or  other  beneficiary,  etc.,  must  be 
mailed  to  each  of  said  beneficiaries. 

The  introductory  words  "before  letters  are  issued"  clearly  relate  this 
section  to  §-2566  and  afford  every  person  interested  an  opportunity  not 
only  to  contest  the  will  in  toto,  but  to  object  as  well  to  the  issuance  of  letters. 

The  act  provides  when  letters  may  issue. 

§  2626.     When  letters  testamentary  may  be  issued. 

After  a  wil  has  been  admitted  to  probate  any  person  entitled  to  letters  there- 
under who  is  competent  by  law  to  serve,  and  who  appears  and  qualifies,  is  entitled 
to  Jetters  testamentary  thereupon. 

A  pCTSon  entitled  to  letters  upon  a  contingency  may  appear  and  show  that  the 
contingency  Las  happened  by  which  he  is  entitled  to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  the  testator  under  a  valid 
power  contained  in  a  WiH,  must  appear  and  file  an  acknowledged  or  proved,  and 
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duly  certified  selection  of  himself  as  an  executor  within  fifteen  days  after  the  date 
of  the  decree  admitting  the  will  to  probate,  in  default  whereof  the  power  of  selection 
is  deemed  to  have  been  renounced,  unless  for  good  cause  shown  the  surrogate  ex- 
tends such  time  or  relieves  the  default. 
New.    From  §§  2636,  2640  of  this  Code. 

First:  The  right  or  title  to  letters  is  "thereunder,"  i.  e.,  under  the  will,  as 
already  noted,  (a)  by.  direct  nomination,  (6)  by  indirect  nomination,  e.  g., 
under  a  power. 

Second :  It  is  dependent  on  competency,  which  we  have  ,  discussed. 
.   Third:  It  calls  for  the  act  described  as  qualifying. 

By  the  word  "qualify"  used  in  §2625  ("executor  who  appears  and 
qualifies")  is  meant  the  taking  of  the  official  oath  required  by  law.  This 
oath  must  be  filed  with  the  Surrogate  before  letters  are  issued.  The  .char- 
acter of  the  oath  is  prescribed  by  the  Code. 

§  2568.    OSicwl  oaths. 

The  official  oath  or  affirmation  of  an  executor,  administrator,  guardian,  or  testa- 
mentary trustee,  to  the  effect  that  he  will  well,  faithfully  and  honestly  discharge 
the  duties  of  his  office,  describing  it,  toust  be  filed  in  the  surrogate's  officp,  before 
letters  are  issued  to  him,  or  he  is  permitted  to  act.  The  oath  may  be  taken  before 
any  officer  who  is  authorized  to  administer  oaths.    Former  §  2594. 

Surrogate's  Court, 

'    County  of 

Oath  of  executor.  In  the  Matter  of  the  Probate  of  a 

paper  writing  purporting  to  be 

the  Last  Will  a,nd  Testament 

of  Deceased. 

County,     BS.: 
I,  of  the  of-    ;  County  of 

Execut    named  in  the  last  will  and  testament  of   ,      , 
late  of  the  of  County  of  deceased,  do 

solemnly  swear  and  declare  that  I  will  well,  honestly  and  faith- 
fully discharge  the  duties  of  Execut  Of  said  last  will  and  t'est«r 
ment  according  to'  law.  I 

Note.    When  neces-  Sworn  to  before  me  this  |  .      , 

sary     secure     county  day  of  ,  19      J  .  ,  .     ' 

clerk's  certificate.  Seall  (Post-oflfece  address.) 

Note.  '   ''  ■ 


It  is  important  that  executors  should  qualify  as  promptly  as  possible. 
And  it  may  be  said  to  be  their  duty,  in  cases  of  contests  which  appear  to 
promise  a  long  deferring  of  the  issuing  of  letters  testamentary,  to  secure 
the  appointment  of  a  temporary  administrator.  This  rule  is  suggested  for 
the  reason  that  contracts  may  be  extant  made  by  the  deceased  vuider  which 
his  representative  may  be  required  to  do  some  particular  act  within  a  time 
therein  specified.  This  is  particularly  true  in  regard  to  policies  of  insurance 
under  which  a  loss  by  forfeiture  may  occur  and  the  time  to  prove'  death  or 
loss  may  be  expiring.  For  the  courts  have  most  strictly  upheld  the  rights 
.  of  the  insurer  to  hold  the  assured  to  the.  terms  of  the  contract  pi  insurance 
in  respect  of  the  time  within  which  proofs  of  loss  must  be  submitted*   And 
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the  court  will  not  write  into  the  contract  of  insurance  where  the  time  is 
Umited  from  the  occurrence  of  the  fire  such  words  as,  "within  sixty  days," 
or  whatever  the  time  may  be,  "after  letters  testamentary  are  issued."  There 
is  no  question,  however,  that  an  executor  would  have  the  power  (and  his 
exercise  thereof  would  be  upheld  by  the  courts)  if  he  presumed  to  act  al- 
though letters  have  not  been  issued,  in  furnishing  necessary  proofs  of  loss 
under  a  policy  of  fire  insurance.  The  rule' in  such  a  case  would  seem  to  be 
as  follows: 

First.  To  make  an  application  for  letters  of  temporary  administration. 

Second.  If  they  are  granted,  promptly  to  file  proofs  of  loss  in  his  capacity 
as  temporary  administrator. 

Third.  If  his  application  is  denied,  he  should  assume  the  responsibiUty 
of  furnishing  proofs  under  his  qualified  power  under  §  2693  to  preserve  and 
protect  the  estate  and  the  interest  of  creditors,  legatees  and  all  others 
whom  by  the  will  he  is  designated  to  represent.  See  Matthews  v.  American 
Central  Insurance  Co.,  9  App.  Div.  339,  opinion  of  Green,  J.,  at  page  344. 

§  607.  Renunciation. — A  person  named  in  a  will  as  executor  may  be 
perfectly  competent  to.  serve  but  cannot  be  compelled  to  serve.  Provision 
is  made  by  the  Code  in  this  connection  as  follows: 

§  2628.    Renunciation,  etc. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  appointment  by  an 

■    instrument  in  writing,  signed  by  him,  and  acknowledged,  or  proved,  and  duly 

certified,  or  attested  by  one  or  more  witnesses,  and  proved  to  the  satisfaction  of 

, ,  the  surrogate.    Such  a  renunciation  may  be  retracted  by  a  like  instrument,  at  any 

time  before  letters  testamentary,  or  letters  of  administration  with  the  will  annexed, 

have  l?een  issued  to  any  other  person  in  his  place;  or,  after  they  have  been  so  issued, 

if  they  have  been  revoked,  or  the  person  to  whom  they  were  issued  has  died,  or 

.become  a  lunatic,  and  there  is  no  other  acting  executor  or  administrator.    Where  a 

retraction  is  so  made,  letters  testamentary  may,  in  the  discretion  of  the  surrogate, 

be  issued  to  the  person  making  it  upon  such  notice  as  the  surrogate  may  require. 

An  instrimaent  specified  in  this  section  must  be  filed  and  recorded  in  the  surrogate's 

office.    Former  §  2639,  Code  Civ.  Proc. 

This  section  is  clear.  But  it  has  been  held  that  an  oral  renunciation 
made  in  open  court,  and  in  person,  by  the  executor  is  valid,  and  cannot  be 
orally  recalled.  Matter  of  Baldwin,  27  App.  Div.  506,  509.  If  he  changes 
his  mind  he  must  petition  the  Surrogate  for  leave  to  retract.  Ibid.  The 
Surrogate  is  permitted  to  exercise  his  discretion  in  issuing  letters  to  an  ex- 
ecutor who  has  renounced  but  ftetracted  his  renunciation.  The  rule  is  a 
sound  and  just  one  and  enables  the  Surrogate  to  consider  in  determining 
whether  a  person  so  renouncing  and  retracting  his  renunciation  is  a  fit  per- 
'4oR.  to  administer  the  estate  regardless  of  the  disquaUfications  imposed  by 
'the  act.  So  where  a  widow  of  testator  was  70  years  of  age  had  twice  been 
stricken  with  paralysis,  was  bedridden,  and  obliged  to  expend  large  sums 
of  money  for  medical  care  and  physician's  attendance,  the  Surrogate  held 
that  it  iwoujd  be  an  improper  exercise  of  his  discretion  to  place  her  as  execu- 
trix in  charge  of  a  large  estate  involving  railroad,  banking,  and  real  estate 
interests,  after  she  had  once  renounced.    Matter  of  Cornell,  17  Misc.  468, 
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471,  Betts,  Surr.  Or  the  retractation  may  be  permitted  in  the.interests 
of  justice.    See  Matter  of  Dunham,  165  App.  Div.  165. 

§  608.  Renunciation  not  a  resignation. — The  renunciation  contem- 
plated'by  §  2628  is  a  renunciation  pf  the  appointment  and  not  of  the,  pfEce. 
That  is  to  say,  one  named  in  a  will  as  executor  may  file  a  fornaal  document 
of  renunciation  waiving  the  right  to  administer  the  estate  and  decline  to 
receive  letters  testamentary. 

The  following  precedents  ampUfy  the  text: 


Renunciation 
executor. 


by 


Note.  This  is  re- 
quired in  Erie  County 
and  seems  to  be  a  pre- 
cautionary require- 
ment only. 

Note.  This  Renun- 
ciation must  be  ac- 
knowledged or  proved, 
and  certified  in  like 
manner  as  a  deed  to  be 
recorded  in  the  county, 
or  attested  by  one  or 
more  witnesses  and 
proved  to  the  satis- 
faction ,  of  the  Sva- 
rogate  by  affidavit. 
If  taken  before  an 
officer  residing'  in  an- 
other county,  attach 
certificate  of  comity 
clerk. 

Retraction  of  a  Re- 
nunciation. 


Note.  Where  the 
right  to  administer 
has  been  renounced, 
the  retraction  should 
specify  the  relation- 
Ship  and  priority  of 


ap- 


Court. 
Title. 


I,  of  the  of  New  York,  Execut 

pointed  in  and  by  the  Last  Will  and  Testament  of 
late  of  the  of  County  of  Erie,  New  York,  de- 

ceased, do  hereby  renounce  said  appointment  and  all  right  and 
claim  to  letters  testamentary  of  and  under  said  Last  Will  and 
Testament,  or  to  act  as  Execut        thereof. 

Dated  this  day  of  19 

2  Witnesses. 

Person  renouncing  to  sign  here. 
Acknowledgment.  ■ 

AFFIDAVIT   OF  IDENTIFICATION 

State  of  New  York,  ]      .      {Note.) 
County  of  Erie.     J     " 

of  the  county  of  New  York,  being 

duly  sworn  deposes  and  says  that  he  is  well  acquainted  with 
the  person  mentioned  in  the  foregoing  Reiiunciktion, 
and  with  h  manner  and  style  of  handwriting,  having !  often 
seen  h  write,  and  that  deponent  verily  believes  that  the  signal 
ture  purporting  to  be  the  signature  of  the  aforesaid  person  signed 
to  the  said  Renunciation,  is  the  true  and  genuine  handwriting 
and  signature  of  the  aforesaid  person. 

{Note.) 
Sworn  to  before  me,  this  1 
day  of  19      J 


Person  making  affidavit  to  sign  here. 
Officer  taking  affidavit  to  sign  he;;e. 


Court, 


J 


Title. 

I  of  the  city  of  New  York,  one  of  the  executors 

named  and  appointed  in  and  by  the  last  will  arid  testament 
of  late  of  the  city  of  New  York,  deceased,  {note)  do 

hereby  retract  the  Renunciation  of  my  said  appointment,  and 
of  the  right  and  claim  to  letters  testamentary  on  said  will  or 
of  administration,  {as  the  case  may  be),  and  the  right  to  act  as 
one  of  the  executors  thereof,  which  was  by  me  made  and  ac- 
knowledged on  the  day  of  19, and  filed  in 
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right  of  the  one  re-    the  office  of  the  Surrogate  of  county;  and  pray 

tracting.  that  letters  testamentary  (or  letters  of  administration)  may  be 

granted  to  me,  according  to  law,  as'one  of  such  executors  thereof. 
(Date.)  (Signature.) 

The  same  rule  holds  as  to  acknowledgment,  etc.,  as  noted  above. 
§  609.  Resignation  contrasted  with  renunciation.— But  once  letters 
have  been  issued  and  an  executor  or  other  trustee  has  qualified,  the  only 
way  in  which  he  can  be  relieved  of  the  duties  of  the  office  is  by  a  resigna- 
tion which  must  be  acted  upon  by  the  Surrogate.  The  word  resignation 
is  here  used  both  in  the  sense  of  an  application  by  an  executor  for  a  revoca- 
tion of  his  lettejrs  under  §  2569  hereinbelow  discussed,  and  the  new  practice 
under  §  2572,  for  it  had  been  held  that  an  executqr  or  administrator  had 
no  power  to  resign.  Matter  of  Curtiss,  9  App.  Div.  285,  295,  aff'g  15  Misc. 
545,  upon  opinion  of  Silkman,  Surr.  So  in  the  case  of  Tilden  v.  Fiske,  4 
Dem.  357,  Judge  Rollins  held  that,  where  a  will  provided  for  the  filling  of 
vacancies  that  might  be  caused  by  death,  neglect  to  quaUfy,  disqualifica- 
tion, resignation  or  removal,  that  the  resignation  Bontemplated  was  prac- 
tically the  qualified  right  which  any  executor  has  to  the  revocation  of  his 
letters  upon  compliance  with  the  statute  under  former  §§  2689  and  2690, 
Code  Civ.  Proc.  There  is  no  other  way  in  which  an  executor  can  be  re- 
lieved of  the  duties  of  his  office  but  pursuant  to  statute,  and  by  dying. 
§  2572  permits  an  application  for  resignation  (see  below),  Surrogate 
Rollins  declared,  in  the  Matter  of  Suarez,  3  Dem.  164,  167,  that  in  no  re- 
ported case  had  the  right  to  retract  a  renunciation  been  recognized  by  the 
courts  save  where  the  retractor  had  renounced  absolutely,  that  is,  had 
rejected  his  title  of  executor  and  refused  to  take  and  receive  letters,  citing 
Judson  V.  Gibbons,  5  Wend.  224;  Robertson  v.  McGeoch,  11^  Paige,  640. 
Therefore  one  who  has  become  invested  with  the  office  of  executor  cannot 
then  renounce  the  appointment.  Matter  of  Suarez,  supra.  Moreover,  one 
who  has  resigned  and  been  discharged  cannot  retract  his  resignation. 
Matter  of  Beakes,  5  Dem.  128.  It  appears,  therefore,  that  the  renunciation 
must  be  made  before  the  issuance  of  letters;  resignation  may  only  be  made 
after,  qualifying.  Resignation  may  not  be  retracted,  renunciation  may  be 
retracted  in  one  of  the  cases  provided  for  in  §  2628,  Code  Civ.  Proc.  So 
whfire  there  were  two  executors  named  in  a  will  and  before  letters  were 
'issued.one  renounced  and  the  other  qualified,  and  the  latter  was  subse- 
quently removed  for  cause,  it  was  properly  held  that  the  former  executor 
could  retract  his  renunciation  and  ask  for  letters.  Codding  v.  Newman, 
63  N.  Y.  639.  But  leave  of  the  court  must  |)e  obtained  to  retract  a  renun- 
ciation. Matter  of  Dunham,  165  App.  Div.  165; -ilfaifer  of  Treadwell,  37 
Misc.  584;  Matter  of  Haug,  29  Misc.  36;  Matter  of  Clute,  37  Misc.  710.  The 
Surrogate  has  discretion  to  grant  or  withhold  his  permission.  Matter  of 
Cornell,  75  N.  Y.  St.  Rep.  664;  Matter  of  Baldwin,  27  App.  Div.  506;  Matter 
of  Sanford,  100  App.  Div.  479.  The  renunciation  is  thus  a  mere  waiver, 
subject  to  a  legal  right  of  retraction  at  any  time  prior  to  rights  having 
vested  on  the  faith  of  it.    Casey  v.  Gardiner,  4  Bradf.  13;  Matter  of  Wilson, 
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92  Hun,  318,  322.  When  one  renounces  and  then  asks  leave  to  retract,  the 
Surrogate  in  his  discretion  may  take  all  the  circumstances  into  considera- 
tion, and  is  not  limited,  in  refusing  his  consent,  to  the  existence  of  statutory 
reasons  for  refusing  letters.  Thus,  where  A  renounced,  and  coincidently 
assigned  all  his  interest  in  the  estate  to  B,  it  was  held  the  Surrogate  might 
decline  to  grant  him  leave  to  retract  and  take  letters.  Matter  of  Clute, 
37  Misc.  710.  On  the  other  hand,  revocation  of  letters  completely  ter- 
minates the  functions  of  the  executor.  In  such  case  he  cannot  be  rehabili- 
tated. The  decree  of  revocation  must  be  regarded  as  conclusive  and  final, 
unless  obtained  fraudulently  or  on  some  other  ground  which  would  war- 
rant the  court  in  setting  aside  or  vacating  it.  Thus,  where  there  were 
two  executors  named  in  a  will  and  one  alone  quahfied  and  was  subsequently 
adjudged  to  be  a  lunatic,  whereupon  the  Surrogate  made  a  decree  revoking 
his  letters,  after  which  the  second  executor  applied  for  letters  which  were 
accordingly  issued  to  him,  held,  that  although  it  subsequently  appeared 
that  the  former  executgr  had  regained  his  sanity  and  had  been  judicially 
declared  sane,  there  was  no  power  in  the  Surrogate  to  reappoint  this  execu- 
tor, and  that  even  in  case  the  executor  then  acting  should  for  any  reason 
cease  to  act,  the  only  proper  practice  would  be  to  have  an  administration 
with  the  will  annexed,  Matter  of  Bearing,  4  Dem.  81,  the  rule  being  that 
where  letters  have  once  been  revoked  the  appointment  of  the  executor 
ceases  to  exist  just  as  completely  as  if  he  had  never  been  named  by  the 
testator.  So,  if  one  of  several  refuses  to  act,  the  will  should  be  read  as  if 
only  those  qualifying  were  named  in  it.  In  Draper  v.  Montgomery,  108 
App.  Div.  63,-  the  will  named  three  executors  and  trustees  and  the  power 
of  sale  was  to  them  "and  to  any  two  of  them."  Two  renounced  and  re- 
fused to  act.  A  deed  by  the  only  one  who  qualified  was  rejected  as  insuffi- 
cient tagive  title.  On  an  agreed  statement  the  court  held  the  deed  good 
under  former  §  2642  of  the  Code,  which  provides,  in  case  of  neglect  of  execu- 
tors or  trustees  to  qualify,  that  "all  sales,  mortgages  and  leases,  under 
said  powers,  made  by  the  executors  who  shall  qualify,  shall  be  equally 
valid,  as  if  the  other  executor  or  trustees  had  joined  in  such  sale."  Smith, 
Surr.,  says  of  the  will,  "there  is  no  clearly  indicated  intention  to  make 
inappUcable  the  provisions  of  §  2642." 

§  610.  Importance  of  promptly  qualifying. — The  Code  covers  three 
cases  when  an  executor  fails  to  renounce  or  quaUfy,  and  fixes  the  time 
within  which  he  must  qualify. 

;   §2627.    ExecuUrr,  faUirig  to  maUfy-f-how  exchided. 

'  If  a  person,  named  as  executor  in  a  will,  does  not  qualify  or  renounce  within 
fifteen  days  after  probate  thereof;  or  if  a  person,  chosen  by  virtue  of  a  power  in 
the  will,  does  not  qualify  or  renounce  within  fifteen  days  after  the  filing  of  the 
instrument  designating  him;  or,  in  either  case,  if  objections  are  filed,  and  the  exec- 
utor does  not  qualify  or  renounce,  within  five  days  after  they  are  determined, 
in  his  favor,  or,  in  a  case  specified  in  section  2567  of  this  act,  within  five  days  after 
an  objection  has  been  established,  the  surrogate  must,  upon  the  appUcation  of  any 
other  executor,  or  any  creditor,  or  person  interested  in  the  estate,  make  an  order 
requiring  him  to  qualify  within  a  time  therein  specified;  and  directing  that,  in  de- 
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fa^It  of  so  doing,  he  be  deemed  to  have  renounced  his  appointment,  Where  it 
appears,  by  affidavit  or  other  written  proof  to  the  satisfaction  of  the  surrogate, 
that  such  an  order  cannot,  with  due  diUgence,  be  served  personally  within  the  state 
upon  the  person  therein  named,  the  surrogate  may  prescribe  the  manner  in  which  it 
must  be  served,  which  may  be  by  publication.  If  the  person,  so  appointed  executor, 
does  not  qualify  within  the  time  fixed,  or  within  such  further  time  as  the  surrogate 
allows  for  that  purpose,  an  order  must  be  made  reciting  the  facts,  and  declaring 
that  he  has  renounced  his  appointment  as  executor.  Such  an  order  may  be  revoked 
by  the  surrogate  ia  his  discretion,  and  letters  testamentary  may  be  issued  to  the 
person  so  failing  to  renounce  or  qualify,  upon  his  application,  in  a  case  where  he 
might  have, retracted  an  express  renunciation,  as  prescribed  in  the  next  section. 
Former  §  2642,  Code  Civ.  Proc. 

B 

§  611.  Letters  c.  t.  a. — As  to  letters  cum  testamento  annexo,  except  for 
the  peculiar  order  of  priority  prescribed  in  §  2603,  the  practice  in  apply- 
ing for  them  is  assimilated  to  that  for  general  letters  in  intestacy. 

PKIORITY   OF   RIGHT  TO   LETTEKS   C.   T.   A. 

The  act  provides: 

§  2603.  Letters  of  administration  with  mil  annexed;  when  and  to  whom  granted. 
If  no  person  is  named  as  executor  in  the  will,  or  selected  by  virtue  of  a  power 
contained  therein;  or  if,  at  any  time  there  is  no  executor,  or  administrator  with  the 
will  annexed,  qualified  to  act;  the  surrogate  must,  upon  the  application  of  a  creditor 
of  the  decedent,  or  a  person  interested  in  the  estate  of  the  decedent,  or  having  a 
lien  upon  any  real  property  upon  which  the  decedent's  estate  has  a  lien,  and  upon 
such  notice  to  the  other  creditors  and  persons  interested  in  the  estate  as  the  surro- 
gate deems  proper,  issue  letters  of  administration  with  the  will  aimexed,  as  follows: 

1.  To  an  executor  or  administrator  of  a  sple  legatee  and  devisee  named  in  a  will. 

2.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified  to  act  as  adminis- 
trators. A  corporation  which  is  a  residuary  legatee  shall  be  qualified  to  act  as  such 
administrator,  although  not  specially  authorized  by  its  charter  or  any  provision  of 

,  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  accept,  then  to  one  or 
more  of  the  principal  or  specified  legatees  so  qualified. 

4.  If  there  is  no  such  legatee  or  none  who  will  accept,  then  to  the  husband,  or 
wife,  or  to  one  or  more  of  the  next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees, 
so  qualified. 

If  any  of  the  above  persons  who  would  otherwise  be  entitled  to  letters  is  an  infant 
or  an  adjudged  incompetent,  administration  may  be  granted  to  his  guardian  or 
committee  as  the  case  may  be,  unless  there  is  an  adult  or  competent  person  equally 
entitled  who  will  accept  the  same. 

5.  If  there  is  no  qualified  person,  entitled  under  the  foregoing  subdivisions,  who 
will  accept,  then  to  the  public  administrator,  and  if  there  be  none  for  the  county, 
to  the  treasurer  of  the  coimty  or  to  the  petitioner  in  the  discretion  of  the  surrogate, 
and  if  neither  wiU  accept,  to  any  creditor  or  competent  person  designated  by  the 
surrogate. 

Except  as  to  the  right  of  priority  as  provided  in  this  section,  the  provisions  of 
section  2588  of  this  chapter  apply  to  an  application  for  letters  of  administration 
with  the  wiU  annexed. 

Former  §  2643  of  this  Code,  modified.  From  2  R.  S.  71,  §§  14, 17;  L.  1881,  o.  535; 
L.  1895,  c.  734;  L.  1901,  c.  141;  L.  1910,  c.  585. 

§  2604.    Id.;  renunciation  or  exclusion  of  persons  having  prior  right. 

Where  a  person  applies  for  letters  of  administration  with  the  will  annexed,  as 
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prescribed  in  the  last  section,  and  another  person  has  a  right  to  the  administration, 
prior  to  that  of  the  petitioner,  a  citation  must  issue  accordingly  unless  a  renunciation 
acknowledged  or  proved  and  duly  certified  of  every  person  having  such  a  prior  right 
is  filed.  The  surrogate  may  in  his  discretion  issue  a  citation  to  a  person  equally 
entitled.  The  proceedings  thereupon  are  the  same  as  upon  an  application  for  ad- 
ministration upon  the  estate  of  an  intestate. 

Former  §  2644  of  this  Code,  modified.    From  2  R.  S.  76,  §  35. 

Former  §  2643  was  amended,  Laws  1901,  chap.  141,  in  respect  of  guard- 
ians of  minors,  otherwise  entitled,  taking  the  letters  which  the  infants  but 
for  minority  would  have  taken.  This  superseded  the  rule  laid  down  in 
such  cases  as  Matter  of  Milhau,  decided  in  1899,  28  Misc.  366,  whiere  a 
general  legatee  was  preferred  to  the  corporate  guardian  of  an  infant  re- 
siduary legatee. 

The  amendment  of  1910  to  subd.  2,  now  enables  an  incorporated  re- 
siduary legatee  to  act.  .See  Matter  of  Sheehan,  N.  Y.  L.' J.,  Dec.  5,  1911- 
and  Matter  of  Robinson,  142  App.  Div.  913. 

See,  also,  amendment  to  §  186  of  the  Banking  Law,  by  chap.  687,  Laws 
1911;  giving  foreign  trust  companies  power  to  act  as  executor  or  trustee 
here,  provided  the  state  of  their  incorporation  extends  a  similar  privilege 
to  our  Trust  Companies. 

In  Matter  of  Haiig,  29  Misc.  36,  the  executor  of  a  sole  legatee  was  pre- 
ferred to  a  nephew  of  the  testator,  whose  father  died  after  the  testator, 
his  brother.  This  was  on  the  ground  that  the  son  was  not,  under  these 
circumstances,  entitled  in  his  own  right,  under  the  definition  of  next  of  kin 
in  former  §  2514,  now  §  2768,  subd.  12,  "to  share  in  the  unbequeathed 
residtie,"  etc. 

This  section  should  be  read  with  §  2588.  Subdivision  1  prefers  the 
residuary  legatee,  as  one  obviously  interested  in  an  economical  adrninistra- 
tion.    Matter  of  Lasak,  121  N.  Y.  706;  Matter  of  Goggin,  43  Misc.  233. 

Hence,  if  such  residuary  legatee  die,  his  executor  should  be  preferred  to 
next  of  kin  who  are  not  entitled  to  share  in  the  distribution.    Ibid. 

Under  subds.  3,  4  and  5,  reference  should,  be  had  to  the  provisions  of 
§  2588  giving  certain  priority  in  New  York  over  public  administrator  to  the 
executor  or  administrator  of  a  deceased  sole  legatee.  See  chapter  on 
Parties  as  to  who  is  "person  interested."  And  see 'opinion  of  Ketcham, 
Surr.,  ill  Matter  of  Brown,  60  Misc.  628;  Matter  of  Blauvelt,  72  Misc.  287; 
Matter  of  Davis,  48  Misc.  489. 

WHEN  THE  APPOINTMENT  OF  SUCH  AN  ADMINISTHATOH  C.  T.  A.  IS  PROPEK 

This  section  discloses  six  cases  in  which  an  appointment  of  an  adminis- 
trator with  the  will  annexed  is  proper: 

(o)  When  no  person  is  named  executor  in  the  will. 

(6)  When  the  will  contains  provision  for  the  selection  of  the  executor 
by  virtue  of  a  power  and  the  power  is  not  exercised  within  the  time  speci- 
fied, or  in  the  manner  required  by  §  2625. 

(c)  Where  the  executor  named  dies,  either  before  or  after  receiving 
letters. 
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(d)  Where  objections  to  an  eixecutor,  named  in  a  will,  or  selected  under 
a  poWer,  are  ifaade  and  sustained  under  §  2566. 

(e)  Where  the  executor  named  renounces  under  §  2628,  or  has  failed  to 
qua-Hfy  under  §  2627. 

(J)  Or  where  the  executor  having  qualified  has  been  guilty  of  such  con- 
duct as  to  require  the  Surrogate  to  revoke  his  letters  under  §§  2569  or  2524. 
It  might  be  added,  as  a  seventh  instance,  where  there  has  already  been  an 
administrator  with  the  will  annexed  who  has  died  or  Whose  letters  have 
been  revoked,  as  of  course  he  must  be  succeeded  by  a  similar  officer  if  his 
duties  in  regard  to  the  estate  have  not  been  completed. 

In  Matter  of  Macmffil,  57  Misc.  264,  aff'd  127  App.  Div.  21,  the  applica- 
tion was  for  revocation  of  letters  testamentary  on  the  ground  that  the  will 
failed  to  dispose  of  any  personalty,  and  the  realty  was  given  directly.  Held, 
if  such  letters  were  to  be  revoked,  letters  c.  t.  a.  would  nevertheless  issue, 
and  not  general  letters  of  administration  as  the  intestacy  necessitating 
the  latter  was  of  thfe  person  and  not  as  to  specific  property.  See  also 
Matter  of  Haughian,  37  Misc.  457. 

As  already  noted,  in  the  discussion  of  the  nature  and  scope  of  the  oflSce, 
we  no  longer  have  to  reckon  with  the  lOng  line  of  cases  holding  that  a 
successor  trustee  and  not  an  administrator  c.  t.  a.  must  be  appointed  when 
the  powers  under  the  will  appear  to  be  personal  and  discretionary.  For 
now  the  appointee  has  every  power  of  the  original  executor. 

WHO  MAY  APPLY  FOR  APPOINTMENT 

Section  2603  names  three  classes  of  persons  who  may  make  the  applica- 
tion to  have  an  administrator  with  the  will  annexed  appointed. 

(a)  Creditors  of  the  decedent. 

(b)  Persons  interested. 

(c)  A  person  having  a  lien  upon  any  real  property  upon  which  the  de- 
cedent's estate  has  a  lien. 

This  must  not  be  confused  with  "priority  of  claim  to  letters."  That  is 
discussed  below. 

Under  the  first  head  of  creditors  of  the  decedent,  one  who  subsequently, 
becomes  a  creditor  of  the  estate  in  the  hands  of  the  executors  is  not  in- 
cluded.   Fowler  v.  Watter,  1  Dem.  240,  243,  Rollins,  Surr. 

A  half-sister,  taking  nothing  under  the  will,  nevertheless  has  the  interest 
requisite  to  support  a  petition  for  such  letters.  See  opinion  of  Ketcham, 
Surr.  Matter  of  Brown,  60  Misc.  629,  overruling  Matter  of  Goggin,  43  Misc. 
233. 

WHAT   CONFERS  JURISDICTION  ON  THE   SURROGATE 

The  application  for  administration  with  the  will  annexed  is  usually 
made  to  the  court  of  the  Surrogate  who  issued  the  original  letters  testa- 
mentaiy  or  who  had  jurisdiction  of  the  probate  of  the  will.  But  there  are 
cases  where  a  will  has  been  proved  in  a  foreign  judicatory,  assets  of  the  es- 
tate being,  in  this  State  which  have  not  been  administered  under  the  prin- 
cipal administration.    In  such  a  case  a  New  York  Surrogate  would  have 
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power  to  entertain  an  application  npt  only  for  ancillary  administration, 
but  for  principal  letters  of  administration  with  the  will  annexed.  But  if 
there  be  no  assets  unadministered,  letters  will, not  be  gran|;ed.  Matter  of 
Bedford,  130  App.  Div.  642.  The  practice  existed  before  the  enactment  of 
the  Code,  and  Surrogate  Rollins  held.that  it  is  not  abolished  by,the  Code. 
Hendrickson  v.  Ladd,  2  Dem.  402.  In  this  case  a  will  had  been  proved  in 
California  and  letters  granted  thereon;  exemplification  of  the  will  and  of 
the  proceedings  for  probate  thereof  in  the  Probate  Court  of  the  county  of 
San  Francisco  were  produced  and  filed,  together  with  an  .  instrument 
whereby  the  executors  in  California  renounced  their  right  to  admim?ter, 
in  the  State  of  New  York;  the  will  was  then  recorded  as  a  will  of  real  apd 
personal  property;  the  petitioner,  the  widow  of  decedent  and  residuary, 
legatee  under  his  will,  filed  a  petition  alleging  the  facts  asto.  the  probate 
of  the  will  and  the  qualifying  of  executors  in  the  State  of  California  and  the_ 
existence  of  assets  in  the  county  of  New  York  of  the  value  of  $400,, which 
had  not  been  administered  upon.  Letters  of  admiaistration  with  the  iwill  ^ 
annexed  in  the  ordinary  form  of  local  or  domiciliary  letters  (exceipt  that 
they  purported  to  be  issued  upon  an  exemplified  copy  of  the ;  decedent's 
will  and  upon  the  renunciation  of  the  executors)  were  issued  to,ithe  peti- 
tioner; and  subsequently,  in  proceedings  to  dispose  of  the  decedent's  real 
estate,  and  refusal  by  certain  purchasers  to  take  title  on  the  ground  that 
the  administratrix  must  be  held  an  ancillary  administratrix  ands  therefore, 
prohibited  by  former  §  2702  of  the  Code  from  instituting  proceedings  to 
dispose  of  the  real  property  of  the  decedent,  Surrogate  Rollins  upheld  the 
regularity  of  the  practice  in  procuring  the  letters  c.  t.  a.,  and  held  that  the 
administratrix  was  a  domiciliary  administratrix  with  the  will  annexed, 
and  was  not  within  the  prohibition  contained  in  former  §  2702. 

It  was  held  by  Chancellor  Kent  in  Goodrich  v.  Pendleton',  4  Johns.  Ch. 
549,  that  where  a  person  died  without  the  State  the  Surrogate  had  no 
power  to  grant  letters  of  administration  with  the  will  annexed.  This  rule, 
however,  no  longer  holds  under  the  changes  in  the  law  that  have  since 
taken  place,  for  a  Surrogate  can  now  acquire  jurisdiction  by  reason  of 
other  facts  than  the  residence  or  place  of  death  of  the  testator;  and  so, 'if 
there  are  assets  within  the  State,  such  as  a  debt  due  the  decedent  or  a' 
chose  in  action,  the  Surrogate  may  assume  jurisdiction.  Hayward  v. 
Place,  4  Dem.  487,  aff'd  105  N.  Y.  628,  Rollins,  Surr.  So  where  the  de- 
cedent resided  in  Hayti  and  his  will,  having  been  duly i  admitted  to  pro- 
bate in  that  Repubhc,  and  authenticated  copies  thereof  were  produced, 
the  Surrogate  of  New  York  assumed  jurisdiction  to  admit  the  will  on  the 
authenticated  copy  and  issued  letters  of  administration  with  /the  will  an- 
nexed on  the  ground  that  the  decedent  had  left  assets  within  that  county. 
The  assets  in  that  case  consisted  of  a  claim  against  a  third  person  with 
whom  it  was  alleged  the  decedent  had  deposited  moneys.  The  General 
Term  upheld  his  action  and  said  thati."the,  claim,  itself;  if  made  in  good 
faith,  is  assets  without  reference  to  the.final  result  of  a  suit  upon  it,'!,;,iSjtWt-r 
mn  v.  Fosdicfc,  10Hun,J.73, 180,  Davis,  P.  J.  ,   ;,,.,,    ; 
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PRACTICE  UPON  APPLICATION 

Reference  must,  in  this  connection,  be  also  had  to  §  2605,  which  provides 
that  an  administrator  with  the  will  annexed  must  qualify  as  prescribed  in 
§  2591,  but  that,  in  case  of  an  administrator  with  the  will  annexed,  the  Sur- 
rogate, in  fixing  the  penalty  of  the  bond,  "must  take  into  consideration 
the  value  of  the  real  property  or  of  the  proceeds  thereof,"  which  may  come 
into  such  administrator's  hands  by  virtue  of  any  provision  contained  in 
the  will,  and  also  how  much  of  the  estate  if  any  has  already  been  adminis- 
tered. But  the  reference  to  §  2591,  it  was  formerly  held,  did  not  extend  the 
power  given  to  the  Surrogate,  to  accept  reduced  security  in  certain  cases 
from  administrators  in  chief,  to  administration  with  the  will  annexed. 
See  Estate  of  LeRoy,  16  Civ.  Proc.  Rep.  343.  But  under  the  new  act  the 
Surrogate  may  reduce  the  bond  and  under  the  former  act,  former  §§  2693 
and  2645  were  construed  as  fixing  the  minimum  penalty  of  the  bond  as 
double  the  value  of  the  property  left  unadministered.  Sutton  v.  Weeks, 
5  Redf.  353.    See  Matter  of  Nesmith,  6  Dem.  333. 

Any  one  of  the  persons  stated  in  §  2603,  as  entitled  to  letters  of  adminis- 
tration, may  make  the  application.  The  proceedings  to  secure  such  letters 
must  be  initiated  by  petition. 

Section  2603  reads: 

f  he  surrogate  must,  upon   the   appUcation  of  .  .  .  and  upon  such  notice, 
etc.  .  .  .  issue  letters. 

But  §  2604  referring  to  persons  having  a  prior  right  mentions  the  "pe- 
titioner." 

But  where  a  person  applies  for  letters  of  administration  with  the  will 
annexed,  as  prescribed  in  the  last  section,  and  another  person  has  a  right 
to  the  administration  prior  to  that  of  the  petitioner,  former  §  2644  required 
a  pjBtition  only  in  case  there  was  a  person  having  such'  a  prior  right. 
That  provision  is  now  omitted  from  §  2604,  quoted  ante. 

The  wording  of  former  §  2644  warranted  the  inference  that  in  any  other 
case,  i.  e.,  where  the  petitioner  is  the  one  having  the  prior  right,  his  ap- 
plication may  be  informal,  and  the  manner  and  form  thereof  and  of  the 
notice  the  Surrogate  may  direct  him  to  give  to  other  parties  interested 
may  be  such  as  the  Surrogate  may  direct.  Estate  of  Brooks,  4  Law  Bull.  8. 
The  practice  is  now  in  any  event  to  file  a  petition  containing  allegations 
first  establishing  that  occasion  exists  for  the  grant  of  such  letters,  defining 
the  relationship  of  the  petitioner,  and  stating  whether  there  are,  or  are  not, 
persons  with  a  right  to  administer  prior  to  that  of  the  petitioner,  and  if 
there  are,  pra3ang  that  the  Surrogate  make  such  direction  in  the  premises 
as  he  deems  necessary  as  to  the  manner  and  time,  of  notice  to  be  given  the 
other  parties  interested  if  any  be  cited  or  alleging  that  they  have  renounced. 
Where  there  is  an  allegation  of  renunciation  the  written  renunciation  duly 
executed  must  be  filed  with  the  petition.  The  form  of  such  petition  is  here 
indicated: 
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Petition  for  letters 
of  administration  with 
the  will  annexed. 


Note.  Or  (State 
other  cause  termi- 
nating his.  adminis- 
tration. 


Surrogate's  Qpurt, 

County  of  Westchester. 
In  the  Matter  of  Administration, 

with  the  Will  annexed,,, of  the 

Goods,    Chattels   and,  Credits 

left  unadministered,  which  were 

of 

Deceased. 

To  the  Surrogate's  Court  of  the  County  of  Westchester: 


,  of  fespept- 

late  of  the 
departed    this    life 
day         '       in   the 
leaving  a  last 


The   Petition   of  of  the 

fully  shows  that  he  a        of 

of  said   County,    deceased,    who 

in   the  of  on   the  ' 

year  one   thousand   nine   hundred   and 
Will  and  Testament,  in  and  by  which  he  appointed 
executor  thereof.    That  the  said  last  Will.an4  ,T,esta^ent  was 
duly  adniitted  to  probate  by  the  Surrogate  of  the.  County  of 
Westchester,  on  the  day  of  19    and  letters 

TESTAMENTARY  thereon  duly  issued  to  the  said 

And  your  petitioner  further  shows  that  the  said 

the  executor  named  in  >.said  Will,  ,  h^  ,  departed 
[nofe)  this  life,,  leaving  property  anjd,  assets,  pf^  the  e^^d 

testator  unadministered.    That  ypurj  petitionej:  ha    to 

the  best  of  ability,  estimated  and  ascertained  the  value 

of  the  real- and  personal  estate  of  the  said  testator  sitK'  unad- 
ministered, .and  that  the  same  will  not  exceed  in  value  the 
sum  of  personal  property,  and  real  property, . 

that  the  value  of  the  real  property  coming  into  the  hands  of  the 
Administrat  with  the  Will  annexed  of  the  said  Jast  WUl^and 
Testament  will  not  exceed  the  sum  of  dollars,  according 

to  the  best  of  your  petitioner's  information  and  belief. 

Your  petitioner  further  shows  that  the  said  testat  at  or 
immediately  previous,  to  , death;  was  a  residept  of  the 

County  of  Westchester, 

That  your  petitioner  is  of  IvlA.  age. 

On  information  and  belief  that  said  testator  left  him  sur- 
viving the  following  and  only  persons  having  (or  claiming  to 
have)  a  prior  right  to  your  petitioner,  to  letters  of  adminis- 
tration with  the  Will  annexed,  to  wit:  , 


(7/  thesre  are  persons  having  such  prior  right  and  they  have  re- 
nounced, state  the  fact,  and  that  and  have  re- 
nounced such  right  by  renunciation  duly  executed  and  intended 
to  be  filed  herewith.)                                ■                       > 

That  the  following  named  persons  have  an  equal  rjght.wj^ih 
your  petitioner  to  letters  of  administration  with  the  Will  an- 
nexed, to  wit: 


(Where  there  are  persons  having  a  prior  righi  who  have  not  re- 
nounced, the  petition  'must  pray  that  they  be  cited  to  show  cause 
why  administration  should  not  ie  granted  to  the  pelitiorier.  Where 
they  have  e^ual  right  it  is  discretvynary  with  the  pofurt.) 

Your  petitioner  therefore ,  prays  that  letters  of  adminis- 
tration, with  the  Will  annexed,  of  the  goods,  chattels  and 
credits  of  the  said  deceased,  so  left  unadministered'  as 
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aforesaid,  may  be  granted  to  your  petitioner  in  pursuance  of  the 
statute  in  such  case  made  and  provided. 

Dated  this  day  of  19 

(Add  verification.) 

The  oath  required  is  substantially  identical  with  that  of  an  adminis- 
trator. 

The  real  intent  of  §  2604  is  to  provide  for  the  citation  of  certain  parties 
who  are  thereby  declared  to  be  entitled  to  notice  of  the  proceeding  before 
the  Surrogate.  It  has  been  held  that  where,  for  example,  a  residuary  legatee 
quahfied  to  act  as  administrator,  that  is  to  say,  a  person  belonging  to  the 
class  first  jn  order  of  priority  under  §  2603,  applied  for  letters  of  adminis- 
tration c.  t.  a.,  he  was  under  no  obligation  to  cite  any  other  person  as  there 
could  be  no  other  person  having  a  right  prior  to  his  own  not  even  a  person 
who  was  also  a  residuary  legatee.  Matter  of  Wood,  17  N.  Y.  Supp.  354, 
Ransom,  Surr. ;  Matter  of  Richardson,  8  Misc.  140.  The  Surrogate,  however, 
has  full  power  upon  such  an  application  to  direct  notice  to  be  given  to  cred- 
itors or  persons  interested  if  he  believes  it  jiecessary.  Section  2603,  Code 
Civ.  Proc.  The  proper  form  of  petition  as  was  indicated  by  Surrogate 
Rolhns  in  Batchelor  v.  Batchelor,  1  Dem.  209,  is  one  that  prays  for  the  is- 
suance of  letters  of  administration  to  the  petitioner.  The  learned  Surrogate 
held  that  a  petition  asking  that  letters  should  issue  to  some  third  person 
such  as  the  public  administrator  was  improper;  but  it  is  clear,  in  the  first 
place,  that  the  petitioner  must  either  bring  himself  within  §  2603  {Matter 
of  Allen,  2  Dem.  203);  or,  in  the  second  place,  if  there  are  those  having 
prior  right,  their  written  renunciation  should  be  filed;  or,  in  the  third  place, 
if  they  are  not  so  filed,  the  petitioner  must  pray  that  they  be  cited  to  show 
cause  why  administration  should  not  be  granted  to  the  petitioner.  Such 
citation  having  then  been  duly  issued  and  served,  upon  the  return  day,  if 
such  person  having  a  prior  right  appear,  and  insist  upon  that  right,  the  Sur- 
rogate will  have  jurisdiction  to  appoint  such  person  in  lieu  of  the  petitioner. 
Were  it  not  for  the  high  authority  of  the  Surrogate  who  decided  the  Batche- 
lor case  it  would  be  suggested  as  perfectly  regular  that  a  creditor,  for  ex-- 
ample,  desiring  to  facilitate  the  collection  of  his  claim  from  the  estate 
which  was  so  circumstanced  as  to  require  the  appointment  of  an  adminis- 
trator with  the  will  annexed  and  not  desiring  such  appointment  himself 
should  file  a  petition  stating  his  interest  and  giving  the  names  of  persons 
having  a  prior  right  to  administer  if  any,  and  praying  for  the  appointment 
of  such  a  person.  But  under  the  practice  indicated  by  Surrogate  Rolhns 
the  creditor  must  take  the  risk  of  being  appointed  the  administrator,  and 
of  subjecting  himself  to  the  responsibility  of  distributing  the  estate  in 
case  none  of  the  persons  having  a  prior  right  appear  and  assert  such  right 
upon  the  return  day. 

PRIOHITY   OF   CLAIM   TO   LETTERS 

Sectiqn  2603  quoted  above  defines  the  order  of  precedence  in  right  in 
which  various  classes  of  persons  interested  in  the  estate  of  the  decedent 
and  creditors  stand  in  relation  to  the  right  of  administration  c.  t.  a.    Thi& 
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section  is  not  to  be  confused  with  §  2588  which  provides  the  order  in  which 
relatives  of  the  decedent  are  entitled  to  letters  of  administration  in  cases  of 
intestacy.  But  they  are  to  be  read  together,  e.  g;,  as  to  preference,  be- 
tween two  equally  entitled,  of  men  over  women,  etc.,  etc.  The  sta.tute 
must  be  strictly  followed,  and  if  application  be  made  by  a  person  showing 
himself  to  have  priority,  letters  must  be  issued  by  the  Surrogate.  Matter 
of  Manley,  12  Misc.  472;  Matter  of  Place,  105  N.  Y.  629;  Matter  of  Davis, 
48  Misc.  489.  If  letters  be  inadvertently  issued  to  one  not  entitled  the 
decree  can  be  opened.  Thus  in  the  N.  Y.  L.  J.,  November  29,  1911,  the 
Surrogate  held  in  Matter  of  McCahill: 

The  applicant,  a  niece  of  decedent,  who  is  one  of  the  residuary  legatee^  under 
his  will,  is  entitled  to  letters  of  administration  c.  t.  a.  in  preference  to  the  respondent, 
who  is  not  named  in  the  will,  but  is  a  son  and  one  of  the  next  of  kin  of  a  deceased 
legatee,  who  was  a  nephew  of  the  testator  (Estate  of  Louise  B.  Stillwell,  Surr.  Dec, 
1911,  p.  401).  The  respondent  having  failed  to  cite  the  petitioner,  the  decree  grant- 
ing letters  to  him  is  vacated  and  set  aside  and  the  letters  issued  thereunder  revoked, 
and  letters  will  issue  to  the  petitioner  upon  her  duly  qualifying. 

The  preferences  among  those  belonging  to  the  same  class  are  not  controlling 
in  the  same  absolute  sense,  as  one  class  has  priority  over  those  subordinated 
in  the  order  of  right.  As  to  those  in  the  same  class,  the  preferences  control 
where  other  things  are  equal.  Ibid.  See  opinion  by  Thomas,  Surr.,  in 
Matter  of  Treadwell,  37  Misc.  584.  In  a  later  case.  Matter  of  Ferguson,  41 
Misc.  465,  Church,  Surr.,  refused  to  follow  Thomas;  but  his  selection 
was  after  all  colored  by  an  objection  to  the  one  rejected  on. the  score  of 
"improvidence,"  and  the  Treadwell  case  is  authoritative  by  force  of  its 
reasoning.  Letters  of  administration  with  the  will  annexed  can  only  be 
denied  to  one  otherwise  entitled  for  some  cause  constituting  a  statutory 
disqualification.  Matter  of  Place,  105  N.  Y.  529,  aff'g  4  Dem.  487.  The 
nature  of  such  disqualification  has  been  held  to  be  defined  by  §  2564,  which 
defines  the  incompetency  which  will  prevent  letters  of  administration 
generally. 

It  will  be  noted  that  the  disqualifications  no  longer  differ  slightly  from 
those  contained  in  former  §  2612,  relating  to  executors;  the  difference  was 
merely  formal,  however;  the  grounds  of  objection  are  now  identicaland  will 
be  administered  on  the  same  principles.  Thus,  one  pardoned  after  conviction 
of  an  infamous  crime  is  recapacitated  as  noted  above,  in  discussing  ikfaiter  of 
Raynor,  48  Misc.  325.  TJie  clause  contained  in  former  §  2612  and  omitted 
in  former  §  2661  was  by  its  terms  applicable  to  cases  of  administration,, 
since  it  read  as  follows:  "A  Surrogate  in  his  discretion  may  refuse  to  grant 
letters  testamentary  or  of  administration  tp  a  person  unable  to  read  or 
write  the  English  language."  Care  must  be  taken  not  to  confuse  the  right 
of  administration  and  priority  fixed  by  the  statute  in  case  of  administration 
0.  t.  a.,  with  the  rule  which  the  statute  provides  (see  §  2631,  Code  Civ. 
Proc),  regarding  the  preference  of  persons  as  ancillary  administrators  with 
or  without  the  will  annexed,  where  persons  may  be  preferred  who  come 
into  the  courts  Of  our  State  showing  a  right  under  judicial  proceedings  in 
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a  foreign  country  to  the  possession  of  the  personal  property  of  the  de- ' 
cedent,  or  where  they  represent  such  a  person  by  legal  power. 

§  611a.  Representative  of  one  entitled  to  letters  is  entitled  where  dece- 
dent so  entitled  was  sole  legatee.— It  seems  that  the  English  rule  has  been 
and  still  is  that  where  the  residuary  legatee  survives  the  testator  and  has 
a  beneficial  interest,  his  representative  has  the  same  right  of  administra- 
tion cum  testamento  annexo  as  the  residuary  legatee  himself  and  is  therefore 
entitled  to  administration  in  preference  to  the  next  of  kin  or  to  legatees. 
Williams  on  Executors,  465.  At  first,  under  the  Code,  the  courts  denied 
the  right  of  the  representative  of  such  legatee  to  letters  in  preference  to 
those  named  in  the  statute  as  entitled  in  case  there  be  no  residuary  legatee 
or  none  who  will  accept.  Kircheis  v.  Scheig,  3  RedL  277;  Matter  of  Allen, 
2  Dem.  203;  Lathrop  v.  Smith,  24  N.  Y.  417;  Matter  of  Brown,  2  Connoly, 
386.  But  §  2588  of  the  Code,  under  its  old  number  2660,  has  been  held 
applicable  in  several  respects  to  administration  under  a  will.  See  Matter 
ofMoehring,  24  Misc.  418;  Matter  ofLasak,  121 N.  Y.  706;  Matter  ofGoggin, 
43  Misc.  233.  And  so,  in  Matter  of  Haug,  29  Misc.  36,  38,  Fitzgerald,  Surr., 
held  that  it  was  similarly  applicable  in  respect  to  the  provision  incorporated 
in  it  that  "letters  of  administration  shall  also  be  granted  to  an  executor  or 
administrator  of  a  deceased  person  named  as  sole  legatee  in  a  will."  He 
pointed  out  that  §  2660  gave  "the  public  administrator  in  the  city  of 
New  York  preference,  after  the  next  of  kin,  and  after  an  executor,  or  ad- 
ministrator of  a  sole  legatee  named  in  a  will,  whereby  the  whole  estate  is  de- 
vised to  such  deceased  sole  legatee,  over  creditors  and  all  other  persons." 
Accordingly  he  preferred  the  executor  of  such  deceased  sole  legatee  to  the 
son  of  decedent's  brother  who  died  after  testator,  and  revoked  letters  orig- 
inally granted  to  such  nephew.  But  he  also  held  that  as  there  was  living 
a  sister  of  testator,  next  of  kin,  she  had  a  right  under  subd.  3  of  §  2643, 
now  2603,  prior  to  that  of  the  executor  of  the  deceased  sole  legatee,  and  he 
granted  her  the  right  to  retract  a  renunciation  made  by  her  when  the 
nephew  originally  applied  for  letters.  With  this  in  mind,  it  is  clear  that 
§  2603  prescribes  the  order  of  priority,  so  if  there  are  none  of  the  first  class 
available  then  the  right  passes  to  the  next  class  and  not  to  the  representa- 
tives of  the  first  class,  and  so  on,  until  the  case  contemplated  by  subd.  4 
is  reached,  which  is  applicable  as  it  reads,  unless  the  exceptional  case 
covered  by  §  2588,  above  discussed,  exists.  It  was  held  that  former  §  2693, 
which  declared  that  the  proceedings  in  procuring  letters  of  administration 
c.  t..  a.,  for  the  successor  of  the  original  holder  or  holder  of  letters,  shall 
be  the  same  as  in  cases  of  intestacy  did  not  change,  the  order  of  priority 
established  by  former  §  2643,  but  simply  indicated  the  practice  which 
must  be  followed  by  the  person  entitled  to  letters  in  order  to  obtain  their 
issuance.    Hayward  v.  Place,  4  Dem.  487,  490,  Rollins,  Surr. 

PKIORITY   AMONG   PERSONS   OF  THE   SAME   CLASS 

The  principle  is  unchanged  where  several  persons  apply  for  appoint- 
ment or  are  available,  all  belonging  to  the  same  class,  there  being  none  of 


718  surrogates'  courts  §  611a 

a  class  priority  entitled,  no  one  of  such  persons  has  an  absdltite  legal  right 
as  against  the  others  to  receive  such  letters.  Quintard  v.  Morgan,  4  Dem. 
168.  In  such  a  case  the  Surrogate  has  a  discretion  in  making  his  selection. 
Matter  of  Beakes,  5  Dem.  128;  Quintard  v.  Morgan,  supra;  Matter  of  Powell, 
5  Dem.  281;  Matter  of  Treadwell,  37  Misc.  584,  586;  Matter  of  Davis,  48 
Misc.  489.  But  see  Matter  of  Ferguson,  41  Misc.*  465.  The  discretion  is 
influenced  by  the  nearness  of  relationship  and  by  the  quantum  of  interest. 
Nor  need  those  having  only  equal  claims  be  cited.  Ibid.,  citing  Matter 
vf  Wood,  17  N.  Y.  Supp.  354;  Matteir  of  Richardson,  8  Misc.  140;  Matter  of 
Lasak,  8  N.  Y.  Supp.  740,  aff'd  121  N.  Y.  706.' 

Under  subd.  2  and  3  of  §  2603  it  appears  that  a  residuary  legatee  having 
the  second  rank  of  priority  may  not  be  qualified  or  may  not  accept.  If  so, 
the  Surrogate  may  appoint  "one  or  more  of  the  principal  or  specified  (sic) 
legatees  so  qualified."  This  does  not  prefer  principal  over  specific  legatees. 
It  gives  the  Surrogate  discretion.  "Principal"  is  used  in  the  sense  of 
"general."  Quintard  v.  Morgan,  4  Dem.  168.  Usually,  the  greater  the 
interest  the  greater  the  chance  of  being  selected.  Ibid,  And  see  Matter  of 
Beakes,  5  Dem.  128.  But,  Surrogate  Rollins  held,  in  another  case,  that  this 
rule  was  not  arbitrary  or  controlling,  that  is,  undue  weight  must  not  be 
given  to  mere  preference  by  the  testator,  such  as,  for  example,  the  amount 
of  the  legacy  indicated  in  the  will,  but  that,  other  things  being  equal,  such 
preference  might  properly  be  allowed  to  have  some  weight.  Matter  of 
Powell,  5  Dem.  281.  And  the  Surrogate  in  that  case  selected  of  two  lega- 
tees a  resident  of  the- State  related  to  the  testator  as  against  a  nonresident 
of  the  State,  not  of  decedent's  blood.  So  in  another  case  the  same  Surrogate 
held,  that  where  a  testator's  residuary  estate  is  held  in  trust  and  occasion 
arises  for  the  appointment  of  an  administrator  c.  t.  a.,  the  beneficiary  of 
the  trust  is  entitled  to  letters  in  preference  to  his  trustee.  Matter  of  Roux, 
5  Dem.  523,  citing  Matter  of  Thompson,  33  Barb.  334,  afif'd  28  How.  Pr. 
581.  It  has  been  held,  moreover,  as  between  parties  having  a  similar  in- 
terest, indebtedness  io  the  estate,  or  personal  interest  in  its  administration, 
is  not  of  itself  ground  for  rejecting  the  applicant  (Churchill  v.  Prescott, 
2  Bradf.  304;  Quintard  v.  Morgan,  supra);  nor  that  the  applicant  was  en- 
gaged in  a  proceeding  involving  the  construction  or  validity  of  the  will. 
Ibid.  What  has  beeii  already  intimated  in  regard  to  the  guardian  of  an 
infant  applies  only  to  cases  where  there  are  others  equally  entitled  with 
the  infant.  Where  the  infant  is  absolutely  entitled  as  against  all  other 
parties  but  for  his  infancy,  it  is  held  that  letters  must  issue  to  the  guardian 
of  such  person. 

This  appears  from  §  2588  where  there  is  a  totality  of  interest,  in  the  in- 
fant, and  in  the  discretion  given  by  §  2603,  where  the  infant  is  on  a  plane 
of  equality  of  right.  This  was  the  rule  under  2  R.  S.  chap.  6,  title  2,  §  33, 
vol.  4,  Banks'  8th  ed.,  p.  2553.  This  statute  is  now  superseded  by  the 
provision  of  §  2588,  which  provides  briefly  that  if  a  person  entitled  is  a 
minor,  administration  must  be  gra,nted  to  his  guardian  if  competent  in 
preference  to  creditors  or  other  persons.    Blanch  v.  Morrison,  4  Dem. 
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297,  Rollins,  Surr.;  so  also  Maiter  of  Lasak,  8  N.  Y.  Supp.  740,  aff'd  121 
N.  Y.  706;  so  also  Matter  of  Tyler,  6  Dem.  48,  51,  Coffin,  Surr. 

MISCELLANEOUS   CASES 

It  is  of  course  true  in  this  case,  as  in  all  others  where  a  person  claims  as 
belonging  to  a  class  specified  in  the  statute,  that  the  Surrogate  has  power 
to  inquire  into  and  determine  whether  the  claimant  does  or  does  not  be- 
long to  such  class;  as  for  example  in  Matter  of  House,  2  Connoly,  524,  where 
the  decedent  had  been  twice  married,  and  his  first  wife  Mary  was  a  resi- 
dent of  the  State  of  New  York,  but  her  husband,  having  left  her,  proceeded 
to  Ohio  whCTe  he  commenced  an  action  for  divorce  and  obtained  a  judgment 
of  the  Ohio  court,  no  process  in  said  action  having  been  personally  served 
upon  his  said  wife  nor  did  she  appear  or  authorize  anyone  to  appear  for 
her  in  said  action;  he  subsequently  remarried  in  the  State  of  Michigan  after 
which  he  returned  with  his  second  wife  to  the  State  of  New  York,  where  he 
lived  until  his  death.  The  decedent  left  certain  household  effects  and  a 
chose  in  action,  a  supposedly  valid  claim  against  a  railroad  company  by 
reason  of  his  ha,ving  been  accidentally  killed  upon  its  tracks.  Both  women 
forthwith  applied  to  be  appointed  administratrix.  The  Surrogate  asserted 
his  power  to  inquire  into  the  facts,  declared  the  Ohio  divorce  illegal  and 
void  in  the  State  of  New  York  against  the  first  wife,  declared  her  to  be  the 
lawful  widow  of  the  decedent,  and  issued  letters  to  her.  So  again  where  a 
party  claimed  to  be  a  creditor,  the  Surrogate  upon  inquiry  into  the  facts 
found  him  to  be  merely  a  claimant  imder  a  contract  made  with  the  execu- 
tor and  not  with  the  decedent,  and  declared  him  consequently  not  to  be  a 
creditor  of  the  decedent  as  required  by  the  terms  of  former  §  2643.  Fowler 
V.  Walter,  1  Dein.  240,  Rollins,  Surr.  So,  also,  where  the  facts  are  uncon- 
troverted  at  the  time,  but  subsequently  application  is  made  to  have  the 
letters  revoked  on  the  ground  that  the  person  did  not  sustain  the  relation 
alleged  upon  the  apphcation  for  letters,  the  Surrogate  must  examine  the 
facts.  Thus,  where  letters  of  administration  had  been  granted  to  a  peti- 
tioner as  surviving  husband  of  the  decedent  and  proceedings  went  so  far 
as  that  he  administered  the  estate  and  rendered  his  account  therefor,  and 
payment  was  decreed  of  the  whole  surplus  to  him  as  such  husband  by  the 
Surrogate,  after  which  the  next  of  kin  appeared  and  filed  a  petition  alleg- 
ing that  he  had  never  been  the  husband  of  the  decedent,  and  asked  to 
have  the  decree  on  the  accounting  and  for  distribution  vacated  and  set 
aside,  and  the  assets  paid  over  to  the  next  of  kin,  the  Surrogate  inquired 
into  the  facts  and  determined  that  the  administrator  was  not  and  never 
had  been  the  husband  of  the  intestate,  but  had  lived  with  her  only  in  a 
meretricious  relation,  and  accordingly  revoked  the  letters  and  vacated  the 
dedtee  on  the  ground  of  their  having  been  obtained  by  fraud  and  falsehood. 
The  General  Term  and  Court  of  Appeals  affirmed  his  determination.  Mat- 
ter of  Patterson,  29  N.  Y.  Supp.  451,  79  Hun,  371,  aff'd  146  N.  Y.  327.  In 
this  particular  case  the  petition  asked  for  a  vacating  of  the  decree  of  dis- 
tribution and  the  Surrogate  not  only  vacated  the  decree  but  revoked  the 
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letters.  .  The  General  Term  denied  the  Surrogate's  right  to  revoke  the 
letters  for  the  reason  that  the  proceeding  was  not  framed  for-  such  relief, 
but  affirmed  the  vacating  of  the  decree  for  distribution.  On  the  appeal  to 
the  Court  of  Appeals,  it  was  claimed  that  as  long  as  the  letters  stood  un- 
revoked there  remained  conclusive  proof  of  the  administrator's  title  as 
husband  until  they  were  vacated  in  a  proper  and  direct  proceeding;  the 
Court  of  Appeals  held,  however,  that  it  could  have  no  such  effect,  but  that 
conceding  that  the  letters  should  stand  as  of  full  force  and  effect,  the  vacat- 
ing of  a  decree  of  distribution  and  the  making  of  a  new  decree  of;  distribu- 
tion to  the  next  of  kin  was  perfectly  proper,  it  being  immaterial  by  whom 
distribution  should  be  made.  See  opinion  of  Finch,  J.,  pages  330.  and  331. 
§  612.  Joining  third  party  in  administration. — In  Matter  of  Moehring, 
24  Misc.  418,  followed  in  Steele  v.  Leopold,  135  App;  Biv.  247,  the  petitioner, 
who  w_as  entitled  to  letters  of  administration,  with  the  wiU  annexed  of  the 
decedent,  in  making  her  apphcation  therefor  asked  and  consented  to  have 
the  letters  issued  jointly  to  her  and  to  another  person  who,  in  his  own  right 
would  not  be  entitled  to  the  same.  See  reasoning  by  Fitzgerald,  Surr. 
Section  2588  now  permits  this  to  be  done  in  intestacy  cases,  and  by  the 
reference  to  it  in  §  2603,  it  is  available  in  administration  c.  t.  a.  We  refer 
to  the  clause:  "Administration  may  be  granted  to  one  or  more  competent 
persons,  jointly  with,  and  upon  the  application  of  one  entitled."  By  the 
next  clause,  all  the  persons  entitled  to  take  or  share  who  are  within  the  ^State 
or  competent  may  designate  one  or  more  persons  not  entitled  to  letters, 
who  may  in  such  case  receive  them. 

§  613.  Priorities  under  §  2588.— 

C.    GENERAL  LETTERS   IN   INTESTACY:   PRIORITIES 

The  act  provides: 

§  2688.     Who  entitled  to  letters  Of  administraiion. 

A.  Administration  in  case  of  intestacy  must  be  granted  to  the  persons  entitled 
to  take  or  share  in  the  personal  property,  who  are  competent  and  will  accept  the 
same,  in  the  following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  grandchildren. 

4.  To  the  father. 
6.  To  the  mother. 

6.  To  the  brothers. 

7.  To  the  sisters. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribution  of  the  estate, 
preference  being  given  to  the  person  entitled  to  take  the  largest  share  in  the  estate^ 
except  as  hereinafter  provided. 

B.  If  a  person  entitled  to  take  all  the  personal  estate  is  an  infant,  or  ap  incom- 
petent, or  has  died,  his  guardian,  committee  or  legal  representative,  as  the  case 
may  be,  shall  have  a  prior  right  to  letters  in  his  place  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  infants,  or  adjudged  in- 
competents, or,  if  no  adult  or  competent  person  entitled  to  take  or  share  in  the 
estate  will  accept  the  same,  letters  may  begrapted  to,  the  general  guardian  ,of.  an 
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infant  or  to  the  committee  of  an  incompetent,  in  the  place  of  such  infant  or  incom- 
petent. 

C.  If  no  person  entitled  to  take  or  share  in  the  estate  will  accept  the  same  or  an 
appointment  is  not  made  by  consent  as  hereinafter  provided,  then  admioistration 
shall  be  granted  as  follows: 

,  a,  To  the  public  administrator. 

b.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner,  in  the  discretion 
of  the  surrogate. 

c.  To  any  other  person  or  persons. 

D.  If  several  persons  have  an  equal  right  to  administration,  they  must  be  pre- 
ferred in  the  following  order. 

First,  men  to  women. 

Second,  relatives  of  the  whole  blood  to  those  of  the  half  blood; 
Third,  unmarried  women  to  married. 

If  there  are  several  persons  equally  entitled  to  administration,  the  surrogate  may 
grant  letters  to  one  or  more  of  such  persons. 

E.  AdministraticSn  may  be  granted  to  one  or  more  competent  persons,  jointly 
with,  and  upon  the  application  of,  a  person  entitled;  or  to  a  competent  person  or 
persons  not  entitled,  upon  the  consent  of  all  of  the  persons  entitled  to  take  or  share 

,  in  the  estate  who  are  within  this  state  and  competent,  which  consent  must  be  in 
writing,  and  filed  in  the  office  of  the  surrogate. 

For  the  purposes  of  this  section  a  trust  company  or  other  corporation  authorized 
to  act  as  administrator  shall  be  included  in  the  word  "person." 

Former  |  2660  of  this  Code.  From  2  R.  S.  74,  76  (Part  2,  c.  6,  tit.  2),  §§  27,  28, 
33,  34;  L.  1867,  c.  782,  §  6;  L.  1893,  c.  686;  L.  1894,  c.  503;  L.  1897,  c.  177;  L.  1909, 
c.  65;  L.  1913,  c,  403. 

The  following  provisions  have  been  taken  out  and  reenacted  as  §  103 
of  Decedent  Estate  Law,  and  are  quoted  here  to  avoid  confusion  by  their 
simple  excision  without  comment: 

If  a  surviving  husband  ddes  not  take  out  letters  of  administration  on  the  estate 
of  his  deceased  wife,  he  is  presumed  to  have  assets  in  his  hands  sufficient  to  satisfy 
;  her  debts,. and  is  Uable  therefor.  A  husband  is  liable  as  administrator  for  the  debts 
of  his  wife  only  to  the  extent  of  the  assets  received  by  him.  If  he  dies  leaving  any 
assets  of  his  wife,  uniadministered,  except  as  otherwise  provided  by  law,  they  pass 
to  his  executors  or  administrators  as  part  of  his  personal  property,  but  are  liable 
for  her  debts  in  preference  to'  the  creditors  of  the  husband. 

STATUTORY   PRIORITY  MUST   CONTROL 

Since:  the  statute  fixes  the  order  of  priority,  the  Surrogate  must  grant 
letters  to  the  apphcant  establishing  his  priority  to  the  satisfaiction  of  the 
Surrogate,  unless  any  of  the  disabilities  pointed  out  are  shown  to  exist. 

If  several  claimants  clearly  belong  to  different  classes  specified  in  the 
subdivisions  of  §  2588,  the  Surrogate's  task  is  a  simple  one.  He  merely 
adjudicates  that  the  petitioner  being  in  such  and  such  a  class  has  priority 
over  the  others.  But  it  is  the  duty  of  the  Surrogate  to  actually  find  that 
the  applicant  does  belong  to  the  class  alleged.   For  example: 

WIFE 

Where, the  petitioner  claims  to  be  the  widow  of  decedent,  the  Surrogate 
may,af  the  issue  be  raised,  take  proof  of  her  actual  marriage  to  the  decedent. 
Matter  of'Gerlach,  29  Misc.  90.    But,  it.  has  been  held  that  the  fact  that 
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the  marriage  of  the  widow  of  intestate  is  voidable  is  no  answer  to  her  ap- 
pUcation  for  letters  unless  the  marriage  has  been  actually  declared  void 
by  a  court  of  competent  jurisdiction.  White  v.  Lowe,  1  Redf.  376,  and 
cases  cited.  The  rule  is  stated  to  be,  where  the  contract  of  marriage  is  void 
'  absolutely,  the  surviving  husband  or  wife  is  not  entitled  to  administer, 
but  where  it  is  merely  voidable  and  sentence  of  nullity  has  not  been  de- 
clared, the  right  to  administer  remains.    1  WilUams  on  Executors,  358. 

Where,  however,  it  appears  that  the  wife  has  been  divorced,  she  is  not 
entitled  to  administration.  Estate  of  Ensign,  103  N.  Y.  284,  except  where 
the  divorce  is  one  which  is  not  valid  under  the  laws  of  this  State,  in  which 
case  the  wife  so  actually  divorced  is  entitled  to  letters  in  preference  to  one 
who  subsequently  to  such  divorce  married  the  decedent.  Matter  of  House, 
20  Civ.  Proc.  Rep.  131.  But  if  the  wife  secures  a  divorce  she  may  not 
subsequently  assert  its  invalidity  in  order  to  get  letters.  Matter  of  Swales, 
60  App.  Div.  599. 

See  Matter  of  Ward,  50  Misc.  483,  where  petitioner  married  decedent, 
having  a  former  husband  Uving.  Also  Matter  of  McGarren,  112  App.  Div. 
503,  where  petitioner's  marriage  to  decedent  had  been  annulled  by  Supreme 
Court. 

Also  Matter  of  Wells,  123  App.  Div.  79,  ^ff'd  194  N.  Y.  548.  In  this 
case  A,  in  good  faith,  marries. B,  who  had  a  wife,  C,  living;  C  died,  un- 
known to  A  and  B,  who  continue  to  cohabit  and  hold  themselves  out  as 
husband  and  wife.  Common-law  marriages  are  valid  in  State  of  their 
domicile.    At  B's  death  A  is  given  letters  as  his  widow. 

And  see  for  complete  discussion  of  law  as  to  presumption  from  cohabi- 
tation, opinion  by  Beckett,  Surr.,  in  Matter  of  Gamer,  59  Misc.  116. 

See  also  Matter  of  Terwilliger,  63  Misc.  479. 

Separation  is  not  equivalent  to  divorce.  Nor  is  a  release,  given  under 
such  separation,  and  referring  to  husband's  property,  a  release  of  this 
statutory  priority  of  right  to  administer.  Matter  of  Wilson,  92  Hun,  318. 
See,  as  to  husband's  reciprocal  rights,  next  heading. 

HUSBAND 

The  right  of  a  husband  in  administration  stands  on  a  peculiar  basig.  See 
§  103,  Dec.  Est.  Law.  At  common  law  the  husband  was  entitled  to  ad- 
minister upon  the  estate  of  his  deceased  wife  and  to  retain  and  own  all 
assets  left  after  the  payment  of  her  debts.  Barnes  v.  Underwood,  47  N.  Y. 
351;  Robins  v.  McClure,  100  N.  Y.  328,  333.  See  also  Ransom  v.  Nichols, 
22  N.  Y.  110.  The  development  of  the  legislation  on  this  subject  is  sum- 
marized in  Matter  of  Thomas,  33  Misc.  729,  where  Thomas,  Surr.,  con- 
struing the  effect  of  former  §  2660,  citing  Matter  of  Bolton,  159  N.  Y.  129, 
133;  Robins  v.  McClure,  supra;  Matter  of  Nones,  27  Misc.  165;  Matter  of 
McLeod,  32  Misc.  229,  states  after  discussing  the  provision  of  the  statute, 
1  R.  S.  m.  p.  75,  §§  29-30,  2  R.  S.  m.  p.  98,  §  79,  and  Laws  of  1867,  chap. 
782,  §  11,  "it  will  be  observed  that  no  change  in  the  common-law  rule  in 
case  where  a  wife  leaves  no  descendants  surviving  her  is  attempted  and  the 
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opinion  of  the  court  in  Robins  v.  McClure,  is  largely  devoted  to  showing 
that  the  common-law  rule  in  such  cases  remaiaed,  notwithstanding  the 
amendment,  in  full  vigor."  And  he  points  out  that  where  married  women 
leave  descendants,  their  estates  must  be  administered  by  administrators 
appointed  as  such.  The  statutes  covering  the  subject  were  former  §§  2734 
and  2660  of  the  Code.  Section  2734  is  now  §  100,  Decedent  Estate  Law, 
and  is  quoted,  -post,  under  "Distribution."  Section  2660,  so  much  as  re- 
lates to  this,  is  now  §  103  of  Decedent  Estate  Law  and  is  quoted  above. 

This  section  provides  that,  if  a  surviving  husband  does  not  take  out 
letters  of  administration  on  the  estate  of  his  deceased  wife,  he  is  presumed 
to  have  assets  in  his  hands  suflBcient  to  satisfy  her  debts  and  is  liable  there- 
for. If  he  takes  out  letters  he  is  Kable  as  such  administrator  for  her  debts 
only  to  the  extent  'of  the  assets  received  by  him. 

The  section  further  provides  that,  if  he  dies  leaving  any  assets  of  his 
wife's  unadministered,  excepting  as  otherwise  provided  by  law,  they  pass 
to  his  executors  or  administrators  as  part  of  his  personal  property,  but  are 
liable  for  her  debts  in  preference  to  those  due  to  creditors  of  the  husband. 
This  provision  dealing  with  the  unadministered  estate  of  the  wife,  con- 
templates both  the  cases  where  he  does  and  does  not  take  out  letters,  for 
it  provides  that  her  estate  passes  to  his  representatives  as  part  of  his  per- 
sonal property  to  be  administered  by  them,  subject  to  the  payment  of  her 
debts.  Therefore,  it  has  been  held  that  where  a  wife  leaving  no  issue,  dies 
intestate,  survived  by  a  husband  and  a  brother,  and  the  husband  subse- 
quently dies  without  administering  the  estate,  letters  issued  to  the  brother 
without  notice  to  the  husband's  personal  repr^entatives  were  void  and 
would  be  vacated  upon  their  application.  Matter  of  Thomas,  supra.  It 
will  be  noted  that  the  personal  representatives  of  the  husband  in  such  a 
case  are  not  required  to  take  out  letters  of  administration  on  the  wife's 
estate,  but  they  have  the  right  to  reduce  her  estate  to  their  possession  as 
part  of  his  personal  property. 

As  to  divorce  of  A,  the  husband,  from  B,  the  wife,  the  effect  on  the 
right  to  administer  turns  on  who  was  the  guilty  party.  If  A  was  he  loses 
his  interest  in  her  property,  but  if  B  was  his  rights  are  not  by  the  decree 
impaired. 

CHILDREN 

Where  one  petitions  as  the  child  of  the  decedent,  it  is  a  material  inquiry 
whether*  the  petitioner  properly  falls  within  that  class. ,  Ferrie  v.  Public 
Administrator,  3  Bradf.  151,  169.  Thus  an  illegitimate  child  of  a  woman 
subsequently  married  to  a  man  not  its  father  is  not  legitimatized  by  such 
marriage,  and  is  not  one  of  that  man's  "children"  nor  entitled  to  ad- 
minister under  §  2588.  Matter  of  Pfarr,  38  Misc.  223.  Legitimacy  will 
be  presumed  in  the  absence  of  proof  to  the  contrary,  but  if  illegitimacy 
be  proved  it  affects  the  right  to  administer.  See  Matter  of  Losee,  119  App. 
Div.  107.  The  statute  entitling  the  illegitimate  to  share  in  the  estate  of 
the  mother  has  been  held  not  to  affect  the  right  of  administration,  which 
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in  default  of  lawful  kin  belongs  to  the  successive  classes  indicated  in  §  2588. 
Ferrie  v.  Public  Administrator,  supra.  Surrogate  Bradford  held  (Public 
Administrator  v.  Hughes,  1  Bradf;  125),  that  where  the  intestate  was  an 
illegitimate  child,  domiciled  in  England  where  she  died  unmarried,  leaving 
assets  in  New  York  City,  she  could  have  no  legal  kindred  except  lineal 
descendants,  for  having,  no  legal  ancestors  she  could  have  no  collateral 
relatives,  and  that  consequently  a  son  of  her  mother  was  not  entitled  to 
administration;  and  he  accordingly  granted  letters  to  the  public  adminis- 
trator. 

On  appeal  in  the  Pfarr  Case,  79  App.  Div.  634,  the  Appellate  Court 
ordered  a  reference  to  take  further  proof  on  the  question  of  legitimacy. 
In  the  Terwilliger  Case,  63  Misc.  479,  child  of  a  common-law  marriage 
was  held  a  legitimate  son. 

FATHER 

It  is  hardly  necessary  to  discuss  all  the  headings  of  subdivisions  of  §  2588, 
but  it  must  be  borne  in  mind  in  connection  with  them  all  that  the  relation- 
ship to  the  intestate  giving  priority  must  be  the  relationship  at  the  time  of 
his  death.  :  For  example,  in  Matter  of  Seymour,  33  Misc.  271,  the  intestate 
at  his  death  left  a  widow  and  infant  child  and  also  a  father,  mother,  brother, 
and  sister.  The  widow  and  child  died  subsequently,  the  child  first.  Now 
it  is  clear  at  the  death  of  the  intestate  the  widow  had  the  priority  of  right 
to  administration  and  on  the  death  of  the  child  was  entitled  to  the  personal 
property  of  the  decedent.  The  father,  upon  her  death,  petitioned  for  letters 
on  the  estate  of  the  intestate  son,  and  his  application  was  denied. 

MOTHER 

One  distinctive  feature  must  be  noted  here,  although  the  provision 
appears  in  former  §  2732,  under  "Order  of  Distribution"  and  now  known 
as  §  98  of  Decedent  Estate  Law.  It  is  in  subd.  9,  and  ought  to  be  part  of 
§2588.      ,    ,  ; 

"If  the  deceased  was  illegitimate  and  leaves  a  mother  [and  no  child,  or 
descendants,  or  widow],  such  mother  .  .  .  shall  be  entitled  to  letters  of 
administration  in  exclusion  of  all  other- persons.  ...  If  the  mother  .  .  . 
be  dead,  the  relatives  of  the  deceased  on  the  part  of  the  mother  shall  .  .  . 
be  entitled  to  letters  of  administration  in  the  same  order." 

OF  NEXT  OF  KIN  ENTITLED  TO  SHARE  IN  THE  DISTRIBUTION  OF  THE  ESTATE 

This  subdivision  eight  has  given  rise  to  considerable  controversy.  Origi- 
nally the  Revised  Statutes  provided  that  administration  should  be  granted 
to  any  other  next  of  kin  who  would  be  entitled  to  share  in  the  distribution 
of  the  estate,  and  in  Lathrop  v.  Smith,  24  N.  Y.  417,  the  father  of  an  in- 
testate renounced  and  letters  were  issued  to  a  creditor  without  citing  the 
brother  and  the  issuance  of  letters  was  revoked  for  the  reason  that  on  the 
renunciation  of  the  father,  the  brother  was  next  entitled  to  letters  because 
he  would  have  been  entitled  to  share  in  the  estate  upon  the  death  of  the 
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father.  The  court  says:  "The  true  construction  of  the  statute  would  there- 
fore seem  to  be  that  all  persons  who  might  be  entitled  to  participate  in  the 
distribution  of  the  estate  being  the  relatives  or  those  representing  the 
relatives  of  the  decedent  have  the  first  right  to  administration  in  the 
order  named  in  the  statute."  Section  2588  now  reads,  however,  adminis- 
tration in  case  of  intestacy  "must  be  granted  to  the  persons  entitled  to 
take  or  share  in  the  personal  property."  Under  former  §  2660  it  read 
"relatives  .  .  .  entitled  to  succeed  to  his  personal  property,"  and,  in 
subd.  8,  "to  any  other  next  of  kin  entitled  to  share  in  the  distribution  of  the 
estate."  It  was  claimed  that  this  language  changed  the  rule  adopted  in 
the  Lathrop  case.  The  General  Term  in  the  Foiu'th  Department  in  Matter 
of  Wilson,  92  Hun,  318,  321,  held  that  this  was  not  so  for  the  reason  that 
after  the  decision  in  the  Lathrop  case,  §  27  of  the  Revised  Statutes  was 
amended  by  ^  3  of  chap.  362,  Laws  1863,  by  adding  the  following  clause: 
"This  clause  shall  not  be  construed  to  authorize  the  granting  of  letters 
to  any  relatives  not  entitled  to  succeed  to  the  personal  estate  of  the  de- 
cedent as  his  next  of  kin  at  the  time  of  Ms  decease."  In  the  Wilson  case  it 
was  held  that  this  amendment  indicated  the  legislative  intent  to  override 
the  decision  in  the  Lathrop  case;  but  it  was  again  amended  by  §  6  of  chap. 
782  of  Laws  of  1867,  leaving  out  the  words  added  by  the  amendment  of 
1863,  so  the  Wilson  case  holds  that  the  repeal  of  that  amendment  indicated 
the  intent  to  leave  the  law  as  the  Lathrop  case  put  it. 

In  Matter  of  Seymour,  33  Misc.  271,  Silkman,  Surr.,  declares  this  decision 
to  have  been  obiter  and  holds  that  the  result  of  the  successive  amend- 
ments being  to  change  the  original  words  "would  be  entitled  to  share"  to 
the  words,  "entitled  to  share"  is  sufficient  indication  of  the  intention  of 
the  legislature  to  finally  change  the  rule  adopted  in  the  Lathrop  case  and 
accordingly  he  denied  letters  to  the  father  of  the  intestate,  who  when  he 
died  left  a  widow  and  child,  both  of  them  dying  after  the  decedent,  on 
the  ground  that  the  personal  property  would  pass  entirely  to  the  widow 
and  must  go  to  her  legal  representatives.  In  Matter  of  Lowenstein,  29 
Misc.  722,  Varnum,  Surr.,  held  under  a  different  set  of  facts,  where  the 
pubHc  administrator  petitioned  for  the  appointment  that,  in  spite  of  the 
amendment  of  the  Code,  the  rule  laid  down  in  Lathrop  v.  Smith  and  in 
Matter  of  Wilson,  is  still  effective  as  an  authority  upon  this  question  and 
that,  therefore,  the  uncles  and  aunts  and  other  relatives  of  the  intestate, 
although  not  entitled  to  share  in  the  intestate's  estate  were  persons  who 
under  subd.  8  had  a  right  to  letters  superior  to  that  of  the  public  adminis- 
trator, citing  former  §  2663  of  the  Code,  and  Butler  v.  Perrott,  1  Dem..  9. 
In  this  last  case,  Rollins,  Surr.,  held  that  a  personal  right  to  participate  in 
the  distribution  of  the  personal  property  of  an  intestate  is  not  an  essential 
qualification  of  one  appljdng  as  a  relative  for  letters  of  administration  on 
his  estate  and  held  explicitly  that'  the  right  to  such  letters  of  any  person  of 
the  blood  of  the  intestate,  not  disqualified,  is  superior  to  that  of  the  public 
administrator.  This  case,  however,  was  decided  in  1882,  and  went  on  the 
theory  that  where  the  legislature  reenacts  a  provision  which  has  been 
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construed  by  the  courts,  the  statute  so  reenacted  is  to  be  deemed  an  adop- 
tion by  the  legislature  of  such  construction;  therefore,  it  would  seem  that, 
if  the  legislature  deemed  it  necessary  after  the  decision  of  the  Lathrop 
case,  to  reenact  in  1867  the  law  interpreted  by  the  Court  of  Appeals  elimi- 
nating the  amendment  of  1863,  then  this  subsequent  amendment  of  the 
statute  in  the  form  now  obtaining  in  §  2588  is  equally  significant,  and  that 
the  decision  of  the  Surrogate  of  Westchester  County  in  the  Seymour  case 
states  the  correct  rule.  In  Matter  of  Gilchrist,  37  Misc.  543,  in  Kings 
County,  the  Surrogate  held  that  the  public  administrator  in  that  county 
had  imder  the  express  provision  of  former  §  2669  priority  over  next  of  kin 
who  were  not  "entitled  to  a  distributive  share  of  the  estate  of  such  intes- 
tate." The  fact  that  this  exphoit  provision  as  to  the  public  administrator 
io  Kings  County,  which  was  enacted  in  1893,  gives'that  officer  priority  over 
next  of  kin  "not  entitled  to  a  distributive  share  of  the  estate,"  is  significant 
of  the  intention  of  the  legislature,  in  framing  a  harmonious  and  consistent 
scheme,  that  the  next  of  kin  in. other  counties  should  have  aright  based 
solely  upon  their  being  entitled  to  share  in  the  estate,  and  that  the  sec- 
tions covering  other  counties  should-be  read  in  the  light  of  such  expressions. 

It  must  be  observed  in  this  connection  that  the  Wilson  case  is  authority 
for  the  proposition  that  where  the  next  of  kin  would  have  been  entitled 
to  letters,  the  fact  of  a  release  of  interest  by  renunciation  or  otherwise 
does  not  take  away  their  right  to  letters  as  against  the  pubUc  adminis- 
trator. See  also  Matter  of  Blake,  60  Misc.  627.  In  Matter  of  Haug,  29 
Misc.  36,  the  case  involved  letters  of  administration  c.  t.  a.  Forrrier  §  2643 
of  the  Code  provided  in  subd.  3,  "That  lacking  those  priorily  entitled, 
letters  should  issue  to  one  or  more  of  the  next  of  kin,  if  competent."  Fitz- 
gerald, Surr.,  construing  this  subdivision,  held  that  where  the  brother  of 
a  testator  died  then  the  son  of  the  brother  is  not  of  the  next  of  kin  of  the 
decedent  because  he  is  not  entitled  to  share,, "in  his  own  right  in  the  un- 
bequeathed  residue  of  the  estate,"  and,  therefore,  the  executor  of  a  sole 
legatee  had  a  prior  right  under  former  §  2660  to  letters.  He  based  his 
decision  on  subd.  12  of  former  §  2514,  which  read,  "The  term  next  of  kin 
includes  all  those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbequeathed  residue  of 
the  assets  of  a  decedent  after  payment  of  debts  and  expenses,  other  than 
a  surviving  husband  or  wife."  He  held,  accordingly,  that  former  §  2660  was 
applicable  to  administration  with  the  will  annexed,  citing  Matter  of  M.oehr- 
ing,  24  Misc.  418,  and  that  he  was  not  one  of  the  next. of  kin  within  the 
meaning  of  former  §  2643.  \ 

Heaton,  Surr.,  in  Matter  of  Goggin,  43  Misc.  233,  granted  letters  to  ex- 
ecutor of  a  sole  legatee  over  the  claim  of  next  of  kin  not  entitled  to  share. 
He  read  together  former  §§  2660  and  2643. 

Taking  these  various  sections  together  and  in  connection  with  the  defi- 
nition contained  in  former  §  2514,  we  find  the  situation  unchanged  by  the 
act  of  1914.  Former  §2660  is  now  2588;  former  §2643  is  now  2603; 
former  §  2514  is  now  2768. 
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The  words  of  qualification  are  "entitled  to  take  or  share."  Hence  the 
reasonable  rule  appears  to  be,  that  while  the  general  intent _pf  the  statute 
is  to  give  persons  interested  in  the  estate  by  relationship  prior  right  of 
administration  in  the  order  of  their  interests  as  defined  by  the  statute, 
yet  that  its  special  intent  is  that  where  a  person,. although  related  to  de- 
cedent, is  not  interested  in  the  property,  he  is  to  be  treated  as  against  the 
persons  specified  in  the  Code  as  much  a  stranger  as  are  strangers  to  the 
blood.  But  that  such  relatives  will  be  preferred  to  the  public  adniinistra- 
tor.  Matter  of  Blake,  60  Misc.  627,  Beckett,  Surr.,  citing  Adeey.  Campbell, 
79  N.  Y.  52;  Matter  of  Lawensteln,  29  Misc.  722;  Butler  v.  Perrott,  1  Dem.  9. 
But  see  Matter  of  Briasco,  69  Misc.  278,  and  per  contra;  Matter  of  Popp, 
N.  Y.  L.  J.,  Nov.  8,  1911. 

If  persons  are  of  different  degrees  of  kinship  the  nearest  is  preferred, 
e.  g.,  niece  to  grandnephew.   Matter  ofHawley,  37  Misc.  667. 

OF  MINOKS 

Former  §  2660  provided  that  if  the  person  entitled  is  a  minor,  adminis- 
tration must  be  granted  to  his  guardian,  if  competent,  in  preference  to 
creditors  or  other  persons.  This  provision  was  general  and  related  to  all 
the  classes  in  the  section.  In  Matter  of  Hudson,  37  Misc.  539,  the  public 
administrator  claimed  the  right  to  administer  as  against  a  minor  on  the 
ground  that  former  §  2669  gave  him  prior  right  where  there  were  no  next 
of  kin  entitled  to  a  distributive  share  .  .  .  competent  to  take  out  letters. 

But  the  new  act,  §  2588,  q.  v.,  requires  a  totality  of  interest  in  the  minor 
or  minors  in  order  to  a  grant  of  letters  to  the  general  guardian  as  a  matter 
of  right. 

EFFECT  OF   CONSENT 

Paragraphs  C  and  E  (our  own  paragraphing)  of  §  2588  as  quoted  above 
permits  appointments  ^y  consent  of  all  persons  "entitled  to  take  or  share" 
which  needs  no  discussion,  but  which  must  be  kept  in  mind  as  a  means  of 
avoiding  controversy  or  delay. 

PBIORITY  AMONG   PERSONS  IN   SAME   CLASS 

As  between  various  persons  belonging  to  the  same  class  or  degree  of 
priority  under  §  2588,  the  Surrogate  may  select,  except  as  noted  JDelow,  in 
his  discretion  such  a  one  of  that  class  as  may  seem  best  qualified  to  ad- 
minister the  estate.  But  under  §  2588  if  several  persons  of  the  same  degree 
of  kindred  to -the  intestate  are  entitled  to  administration  they  must  be 
preferred  in  the  follo>ving  order: 

First,  man  to  woman; 

Second,  relatives  of  tjie  whole  blood  to  those  of  the  half  blood; 

Third,  unmarried  women  to  married. 

;^p  a  ^urroga);ein  pursuance  of  the  statute  will  prefer  a  son  through  a  non- 
ri^sidentto  a,  daughter  who  is  a  resident.    Lussen  v.  Timmerman,  4  Pem. 
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250,  Rollins,  Surr.;  Matter  of  Droume,  1  Connoly,  163.  This  mea'ns  citizens 
of  United  States,  not  alien  nonresidents.  Matter  of  Page,  107  N.  Y;  266. 
But  the  nonresident  must  assert  his  right;  for  the  Surrogate  has  discre- 
tion, under  §  2590,  quoted  below,  not  to  cite  nonresidents.  See  Matter  of 
Tyers,  41  Misc.  378.  Prior  to  the  Code  it  was  held  that  male  relatives  of 
the  intestate  under  the  age  of  twenty-one  years  had  no  prior  right  to  ad- 
minister through  their  guardians  over  female  relatives  of  the  same  degree 
of  kinship  who  were  of  age.  Wickmre  v.  Chapman,  15  Barb.  302.  B'ut,  in 
that  case,  the  minor  male  relatives  were  nonresidents  and  the  adult  female 
relatives  were  residents.  In  another  case  it  was  held  that  the  adult  mar- 
ried daughter  should  be  entitled  to  administer  in  preferehce  to  her  brother 
who  was  a  minor,  through  his  guardian.  Cottle  v.  Van  Hdi/den,  56  Barb. 
622.  It  has  been  held'  that  the  provisions  in  that  part  of  §  2588  following 
subd.  9  are  not  intended  to  modify  the  priority  established  by  the  first 
nine  subdivisions  and  are  intended  to  apply  to  cases  not  covered  by  those 
subdivisions.  Thus,  where  an  intestate  left  him  surviving  a  sister  and 
a  brother,  and  the  sister  was  of  the  whole  blood,  while,  1;he  brother  was 
of  the  half  blood,  Surrogate  Fitzgerald  held  that,  the  priority,  of  bpother 
over  sister  fixed  by  subds.  5  and  6,  was  superior  to,  the  priority  of  relatives 
of  the  whole  blood  to  those  of  the  half  blood  defined  in  subsequent  provi- 
sions of  former  §  2660,  and  granted  letters  to  the  half-brother  of  the  intes- 
tate. Estate  of  Moran,  5  Misc.  176.  This  decision  is  based  upon  the  theory 
that  the  provisions  of  the  section  preferring  among  persons  of  the  same 
degree  of  kindred  of  the  intestate,  man  to  woman,  relatives,  of  the  whole 
blood  to  those  of  the  half  blood,  and  unmarried  women  to  married  women 
are  so  stated  in  the  order  of  their  importance.  That  is  to  say  that  while 
relatives  of  the  half  blood,  by  which  is  meant  those  having  but  one  parent 
in  common  (Bouvier's  Law  Dictionary),  are  deemed  to  be  of  the  same  de- 
gree of  kindred  to  the^  intestate  as  relatives  of  the  whole  blood,  ?ind  are 
ordinarily  to  be  postponed  to  the  relatives  of  the  whole  blood,  yet  if,  of 
such  relatives,  some  are  males  and  some  are  females,  the  former  will,  be 
preferred.  ,  ..  . 

Consequently,  in  view  of  this  decision,  the  only  case  in  which  relatives 
of  the  whole  blood  will  be  preferred  to  those  of  the  half  blood  is  a  case  wliere 
the  intestate  dies  leaving  him  surviving  none  of  the  individuals  mentioned 
in  the  first  four  subdivisions;  or  none  competent  to  act;  but  leaves  several 
sisters  only,  or  several  brothers  only,  ofie  or  more  of  whom  may  be  of  the 
half  blood,  but  where  he  leaves  both  brothers  and  sisters  the  first  rule  of 
priority,  i.  e.,  of  male  to  femalej^  takes  precedence  of  the  second  rule  of 
priority  as  to  relatives  of  the  whole  to  those  of  the  half  blood. 

Similarly  it  would  also  follow  that,  where  all  the  persons  belonging  -to  ^ 
given  class  are  women,  as  is  possible  under  subds.  2,  6,  7  and  8,  immarried 
women  must'  be  preferred  to  married  women.  Matter  of  Curser,  89  N.  "Y. 
401.  And  the  fact  that,  of  two  women  equally  related  to  the  intestate, 
the  unmarried  one  is  under  twenty-one  and  the  other  is  over  twehty-ttiie, 
will  not  affect  the  priority  of  the  unmarried  woman,  if  she  is  entitled'  to 
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all  the  estate,  as  there  is  a  provision  to  the  effect  that  if  a  person  is  a  minor, 
administration  must  be  granted  to  the  guardian,  if  competent. 

CKEDITOKS 

The  provision  as  to  priority  of  men  to  women  and  unmarried  to  married 
women  did  not  formerly  relate  to  creditors,  as  in  regard  to  them,  former 
§  2660  contained  an  express  provision  that  as  between  creditors,  the 
creditor  first  applying,  if  otherwise  competent,  was  entitled  to  preference. 
But  this  provision  is  now  omitted.  Creditors,  therefore,  now  come  in,  at 
the  e^d  of  (our)  paragraph  C  of  §  2588,  above,  subd.  c,  after  the  pubhc 
administrator  and  county  treasurer  imder  the  phrase  "any  other  person 
or  persons"  although  under  §  2589  they  may  petition  and  so  start  the 
proceeding,  and,  as  petitioner,  come  in  vmder  subd.  b. 

§  614.  The  procedure. — Having  treated  the  nature  of  the  office  and 
estate  of  the  various  representatives,  and  also  of  the  priority  of  right  to  be 
appointed  as  representative  we  now  come  to  the  formal  provisions  govern- 
ing appUcations  for  letters. 

As  to  the  petition,  reference  is  always  now  to  be  had  to  §  2521,  which, 
in  general  terms,  relates  to  every  petition  in  a  Smrogate's  Court.  The 
contents,  as  to.  jurisdictional  facts,  must  confonn  to  its  requirements. 

As  noted  above,  if  the  administration  is  to  be  under  a  will  there  will  be 
(a)  the  general  apphcation  for  letters  testamentary  which  is  imphcated 
necessarily  in  the  probate  proceeding;  (6)  the  apphcation  for  letters  c.  t.  a. 
which  is  special  and  recites  the  probate,  and  the  failure  of  the  will  to  des^- 
nate,  or  of  the  holder  of  a  power  of  appointment  to  act,  or  the  death  or 
renunciation,  or  failure  to  qualify  of  the  person  named;  (c)  the  apphcation 
for  special  letters  imder  a  will,  e.  g.,  of  testamentary  guardianship. 

It  is  obvious  that  where  the  wiU  appoints,  rules  of  priority  of  right  do 
not  apply. 

Where  the  apphcation  is  to  involve  special  priorities  the  statutory  rules 
govern  as  to  who  shall  receive  letters.  They  may  also  prescribe  who  is  to 
begin  the  proceeding. 

Thus  §  2589  appKes  to  administration  in  intestacy. 

§2689.    Application  for  letters. 

A  creditor, 

Or  pefeon  interested  in  the  estate  of  an  intestate. 

Or  interested  in  an  action  brought  or  about  to  be  brought  in  which  the  intestate, 
if  living,  would  be  a  proper  party. 

May  present  to  the  surrogate's  court  having  jurisdiction,  a  petition,  pra3dng  for 
a  decree  awarding  letters  of  administration,  either  to  him,  or  to  another  person. 

A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made  where  a  citation  is 
not  necessary,  until  the  petitioner  shows  to  the  satisfaction  of  the  surrogate,  the 
existence  of  all  the  jurisdictional  facts,  and  particularly  that  the  decedent  left  no 
will. 

Former  §  2662  of  this  Code.    From  2  R.  S.  74,  §  26;  L.  1909,  c.  184. 

In  view  of  the  provision  herein  that  a  citation  may  not  be  necessary, 
which  is  reiterated  in  §  2590,  it  is  advisable  under  §  2521  to  so  frame  the 
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averments  as  to  persons  interested  under  subd.  3,  as  to  catalogue  them  in 
the  order  of  priority  under  §  2588.  It  will  be  recalled  that  subd.  3  only  calls 
for  the  names  and  post-office  addresses  "of  all  the  persons  interested' .  .  . 
who  are  required  to  be  cited  ...  or  concerning  whom  the  court  is 
required  to  have  information."  The  careful  practitioner,  and  the  one  de- 
sirous to  avoid  delay,  will  add  the  specification  as  to  each  such  person  of 
his  relationship,  a,s  contemplated  by  §  2588.  If  the  petition  be  presented 
by  the  surviving  husband,  he  being  "competent  and  willing  to  act,"  no 
one  need  be  cited  as  having  a  right  prior  or  equal  to  his.  But  if  a  creditor 
petition  it  is  obvious  he  must  run  the  gamut  of  the  whole  category  in 
§  2688. 
This  is  clear,  when  we  read  the  next  section: 

§  2690.     Citation;  proceedings  upon  return  thereof. 

Every  person,  being  a  resident  of  the  state  and  competent,  who  has  a  right  to 
administration  prior  or  equal  to  that  of  the  petitioner  and  who  has  not  renounced, 
must  be  cited  upon  a  petition  for  letters  of  administration;  and  where  the  peiiti&ner 
is  not  entitled  to  share  in  the  distribution  of  the  estate  there  must  also  be  cited  all 
resident  infants  and  adjudged  incompetents  who  are  so  entitled. 

The  surrogate  may,  in  his  discretion,  issue  a  citation  to  non-residents,  or  those 
who  have  renounced,  or  to  any  or  all  other  persons  interested  in  the  estate.  Where 
it  is  not  necessary  to  cite  any  person,  a  decree,  granting  letters  may  be  made  on 
presentation  of  the  petition. 

Any  person  who  has  a  right  to  administration,  prior  or  equal  to  that  of  the  peti- 
tioner, may  renounce  hia  right  by  a  written  instrument,  acknowledged,  or  proved, 
and  duly  pertified  which  must  be  filed  in  the  surrogate's  office;  except  that  a  public 
administrator  or  county  treasurer  may  not  renounce  his  right  and  may  only  be 
excused  from  acting  as  such  upon  his  motion  duly  made  and  upon  an  order  made 
and  entered  thereupon  by  the  surrogate. 

Former  §  2663  of  this  Code.  From  2  R.  S.  76,  §§  35,  37;  L.  1878,  c.  298,  §  2, 
L,  1911,  c.  431. 

If  we  take  a  precedent,  e.  g.,  the  blank  furnished  in  New  York  County, 
the  scheme  of  the  statute  will  be  made  clearer. 

PEBCBDENT   FOR   PETITION 

Surrogate's  Court, 

County  of  New  York. 
In  the  Matter  of  the  Application 

for  Letters  of  Administration  on 

the  Goods,  Chattels  and  Credits 

of 

Deceased. 
To  the  Surrogate's  Court  of  the  County  of  New  York: 

The  petition  of  of  ,  of  the  County  of 

New  York,  respectfully  shows: 

That  ,  the  above-named  decedent,   was  at  the 

time  of  h    death  a  resident  of  ,  in  tihe  County  of 

New  York,  and  died  at  ,  on  the  day  of 

,19     . 

That  your  petitioner  is  of  full  age  and  is  the  of  the 

deceased. 

That  your  petitioner  has  made  diligent  search  and  inquiry  for 
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a  will  of  said  deceased  and  has  not  found  any  such  will,  nor  has 
your  petitioner  obtained  any  information  concerning  any  such 
will.    [See  §2589.] 

That  a  search  of  the  records  of  this  court  shows  that  no  ap- 
plication has  ever  been  made  therSto  for  letters  of  administra- 
tion upon  the  estate  of  said  deceased,  or  for  the  probate  of  a 
will  of  said  deceased  or  for  letters  testamentary  thereupon,  and 
your  petitioner  is  informed  and  verUy  believes  that  no  such 
application  has  ever  been  made  to  the  .Surrogate's  Court  of 
any  other  county  of  this  State.  [This  is  to  establish'  tlie  juris- 
diction to  which  intestacy  is  prerequisite.] 

A.  That  the  said  deceased  died  possessed  of  certain  personal 
property  in  the  County  and  State  of  New  York,  and  that  the 
value  of  all  the  personal  property,  wherever  situated,  of  which 
the  deceased  died  possessed,  does  not  exceed  the  sum  of 
Dollars. 

That  the  estimated  value  of  the  real  property  in  this  State, 
of  which  said  decedent  died  seized,  is  Dollars. 

Or  B,  if  requisite,  insert: 

That  a  right  of  action  exists  granted  to  the  administrator 
of  the  decedent  by  special  provision  of  law,  the  probable  amount 
to  be  recovered  in  which  cannot  be  ascertained  and  that  it  is 
impracticable  to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered  ia  said  action. 

That  said  deceased  left  surviving  a     .,         '  who  resides 

widow 

at  ,  and  the  following  only  next  of  kin  and  heirs  at 

law,  whose  names,  degrees  of  relationship,  post-office  addresses 

and  ages  are  as  follows: 

NAME.  RELATIONSHIP.  POST-OFFICE  ADDRESS.  AGE. 

[Note  1.  Set  them  forth  in  the  order  followed  in  §  2588.] 

[Note  2.  Requirements  of  §  2521  where  persons  are  of  a  class, 
or  unknown;  this  may  be  required,  and  might  as  well  be  set  forth 
at  the  outset.] 

That  there  are  no  other  persons  than  those  mentioned  in- 
terested in  this  proceeding. 

That  all  of  the  above-named  persons  are  of  full  age  and  sound 
mind,  except 

[Note  3.  See  again  provisions  of  §  2521  which  must  be  com- 
plied with.] 

That  said  deceased  was  in  his  lifetime  a   ...        of  the  United 

citizen 

States. 

Your  petitioner  therefore  prays  '         a  decree 

awarding  letters  of  administration  to  your  "peti- 

tioner. [Note  4.  Section  2589  permits  by  the  word  "or  to 
another  person"  the  request,  specific  of  course,  in  this  respect.] 

Dated,  New  York,  ,  19 

Petitioner. 

VERIFICATION 

County  of  New  York,  as.: 

,  the  above-named  petitioner,  being  duly  sworn, 
doth  depose  and  say,  that  he  has  read  the  foregoing  petition 
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subscribed  by  and  knows  the  contents  thereof,  and 

that  the  same  is  true  to  own  knowledge,  except  as 

to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  those  matters    he  beUeves  it  to  be  true. 
Subscribed  and  sworn  this  day  1 

of  19  J 

OATH  OP  ADMINISTEATOE 

County  of  New  York,  ss. : 

I,  ,  do  solemnly  swear  and  declare  that 

will  well,  honestly  and  faithfully  discharge  the  duties  of  ad- 
ministra  of  the  goods,  chattels  and  credits  of  , 

deceased,  according  to  law. 
Sworn  before  me  this  day  1 

of  19     .      j 

DESIGNATION  OF  THE  CLERK  OF  THE  SURROGATE'S  COURT  AS  A 
PERSON  ON  WHOM  SERVICE  OP  PROCESS  MAT  BE  MADE  PUR- 
SUANT   TO    SECTION  2565,   C.   C.   P. 

[Note.  This  is  discretionary  in  the  Code,  but  seems  to  be 
generally  exacted.]' 

I,  ,  the  petitioner  herein  for  lette^  of  adminis- 

tration on  the  goods,  chattels  and  credits  of  ,  de- 

ceased, a  resident  of  ,  do  hereby  designate  the  Clerk 

of  the  Surrogate's  Court  and  his  successor  in  office  as  a  person 
on  whom  service  of  any  process  issuing  from  the  Surrogate's 
Court  of  the  County  of  New  York  may  be  made  in  like  manner 
and  with  like  effect  as  if  it  were  served  personally  upon  me, 
whenever  I  cannot  be  found  and  served  within  the  State  of 
New  York  after  due  diligence  used.    I  reside  at  No.  , 

New  York  City. 

State  of  New  YbrkV     1      . 
County  of  New  York,  J 

On   this  day    of  i    19  ,   before   me 

personally  came  ,  to  me  known  to  be  the  individ- 

ual described  in  and  who  executed  the  foregoing  instrument, 
and    he  acknowledged  to  me  that    he  executed  the  same. 

§  615.  Special  provisions — ^Ancillary  letters. — Where  the  application 

is  for  ancillary  letters,  the  practice  is  special.  The  petition  must  contain 
the  additional  averments. prescribed  by  §  2632,  and  the  rights  of  the  State 
to  a  transfer  tax,  and  of  creditors  to  share  in  the  local  fund  are  thus  pro- 
tected : 

§  2632.     Petition;  citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary  letters  of  adminis- 
tration, as  prescribed  in  this  article,  must  be  made  by  petition  which  must  set  forth 
the  amount  of  security  given  on  the  original  appointment,  the  name  and  residence 
of  each  creditor,  or  person  claiming  to  be  a  creditor  residing  within  the  state,  and 
the  amount  of  his  claim  so  far  as  the  same  may  be  ascertained. 

Citation  shall  thereiipon  issue  to  the  state  comptroller,  and  to  such  creditors, 
and  may  issue  generally  to  all  creditors  or  persons  claiming  to  be  creditors. 

Former  §  2698  of  this  Code,  modified.  From  L.  1863,  c.  403,  §§  2,  3;  L.  1899, 
717;  L.  1910,  c.  234. 
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§  2633.    Hearing;  security. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain,  as  nearly  as  he  can 
do  so,  the  amount  of  debts  due  or  claimed  to  be  due,  from  the  decedent  to  residents 
of  the  state. 

Before  ancillary  letters  are  issued,  the  person  to  whoni  they  are  awarded,  must 
qualify,  as  prescribed  for  the  quahfication  of  an  administrator  upon  the  estate  of  an 
intestate;  except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the  surro- 
.gate,  be  in  such  a  surn,  not  exceeding  twice  the  amount  which  appears  to  be  due 
from  the  decedent  to  residents  of  the  state,  as  will,  in  the  surrogate's  opinion,  ef- 
fectually secure  the  payment  of  those  debts;  or  the  sums  which  the  resident  creditors 
will  be  entitled  to  receive,  from  the  persons  to  whom  the  letters  are  issued,  upon  an 
accounting  and  distribution,  either  within  the  state,  or  within  the  jurisdiction  where 
the  principal  letters  were  issued. 

If  however  there  appear  to  be  no  such  creditors,  or  transfer  tax  assessable,  and  a 
citation  to  show  cause  why  such  letters  should  not  issue  without  a  bond,  has  been 
directed  generally  to  all  creditors  within  the  state  and  has  been  dtily  served  by 
publication,  such  letters  may  issue  without  a  bond. 

Former  §  2699  of  this  Code.    From  L.  1863,  c.  403,  §  1. 

These  two  sections  underlie  both  §  2629  which  is  discussed  ante  in  §  529 
and  §  2630  discussed  in  §  536,  ante. 

The  discussion  already  had  of  the  nature  of  the  office  and  the  scope  of 
the  duties  shows  the  primary  importance  of  the  averments  as  to  local 
creditors.  See  Matter  of  Gennert,  96  App.  Div.  8;  Estate  of  Thompson, 
1  Civ.  Proc.  Rep.  264. 

Section  2632  is  boiled  down  from  former  §  2698,  which  required  citation 
to  issue  unless  creditors  waived  the  issuance  and  service  of  citation.  The 
omission  of  this  provision  does  not  prevent  the  expedition  of  the  matter 
in  this  way.  It  may  be  done  under  the  authority  of  §  2510,  subd.  3,  a,  b, 
or  c,  which  apply  to  "any  proceeding." 

In  Matter  of  McEvoy,  3  Law  Bulletin,  31,  where  there  were  no  creditors, 
it  was  held  letters  could  issue  without  citation  or  notice.  But,  this  was 
before  the  enactment  of  §  1836a.  If  the  only  object  of  representative 
status  here  is  to  secure  assets,  and  not  to  pay  local  creditors  that  section 
affords  the  best  remedy. 

PETITION  FOB  ANCILLARY  LETTERS  TESTAMENTARY  (OR  OF  ADMINISTRATION) 

Where  no  printed  blank  is  furnished  the  petition  may  be  substantially 
as  follows: 

Surrogate's  Court, 
'  ■    County  of  New  York. 

In  the  Matter  of  the  Application  fpr 

Ancillary  letters  testamentary  (or 

of  Administration)  on  the  last  will 

and  testament  of  late  of 

State  of 

Deceased. 

To  the  Surrogate's  Court  of  the  County  of  New  York: 
The  petition  of  residing  at  State  of 

respectfully  showeth:  that  your  Petitioner  is  [A.]  of  said  de- 
ceased. 

That  said  deceased  was  at  the  time  of  h    death  a  resident 
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of  State  of  [B.]  and  departed  this  life  in 

State  of  on  the  day  of  19      leaving 

personal  property  within  this  county. 

That  heretofore  (i.  e.,  on  the  day  of  19     ) 

a  will  of  personal  property,  made  by  said  deceased,  was  duly 
admitted  to  probate  by  [or  letters  of  administration  of  the 
goods,  chattels  and  credits  of  said  decedent  were  granted  to 
your  petitioner  {or  to  )  pursuant  to  decree  duly  made 

and  entered  by]  {here  specify  the  Court  definitely)  the  same  being 
a  competent  court  having  jurisdiction  in  the  premises  within 
the  State  of  where  the  decedent  so  resided  as  aforesaid, 

and  where  the  said  will  was  executed. 

That  said  will  is  filed  and  recorded  (or  said  letters  were  duly 
recorded)  in  the  the  same  being  the  proper  office 

therefor,  as  prescribed  by  the  laws  of  said  State  of 
and  the  said  will,  with  the  proofs  and  the  records  thereof,  re- 
mains in  said  court. 

That  on  the  day  of  19    letters  testa- 

mentary upon  the  estate  of  said  deceased  were  duly 

issued  by  said  court  to  as  execut  named 

in  said  will  [C.]. 

That  an  exemplified  copy  of  the  will,  and  of  the  judgment, 
decree  or  order  so  admitting  the  same  to  probate  as  aforesaid, 
and  also  of  the  said  letters  {or  of  said  letters  of  administration 
and  of  said  decree  granting  the  same),  is  hereto  annexed,  and 
that  the  same  is  duly  authenticated  as  required  by  law  [D.]. 

That  petitioner  has  made  diligent  search  as  follows,  to  wit, 
by  to  discover  whether  any   creditors  or  persons 

claiming  to  be  creditors  of  the  decedent  reside  within  this  State, 
and  he  is  informed  and  believes  that  (feere  state  the  facts  so  as- 
certained). 

{In  aiproper  case  add)  That  of  such  creditors  all  (but ) 

have  filed  duly  acknowledged  waivers  of  the  issuance  and  service 
of  citation  herein  [B.]. 

That  the  amount  of  debts  due  or  claimed  to  be  due  from 
the  decedent  to  residents  of  this  State  is  ,  dollars  or 

thereabouts,  and  does  not  exceed  dollars.     And  that 

the  amount  of  personal  property  in  this  State  left  by  the  de- 
cedent does  not  exceed  in  value  dollars. 

That  no  previous  application  for  ancillary  letters  • 
has  bpen  made  in  this  or  any  other  Surrogate's  Court  of  this 
State. 

Your  Petitioner  therefore  prays  that  said  Surrogate  (a)  issue 
a  citation  according  to  law,  (or  b)  dispense  with  the  issuance  of 
any  citation  pursuant  to  the  aforesaid  waivers,  record  said  ex- 
emplified copies,  and  issue  thereupon  ancillary  letters        to 
upon  h  qualifying  as  prescribed  by  law. 

Dated  New  Yoi;k  City,  19 

Petitioner. 
(Verification.) 

A.  See  §  2631  already  discussed,  as  to  who  may  take  letters.    See  §  2630 
as  to  application  by  "duly  authorized  attorney-in-fact." 

B.  Nonresidence  at  time  of  death  is  a  vital  averment.    Matter  of  Gavin, 
2  N.  Y.  Supp. 670. 
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C.  It  seems  that  the  application  can  be  made  though  letters  have  not 
yet  actually  issued  in  the  foreign  state.    Matter  of  Langbein,  1  Dem.  448. 

P.  See  Baldvnn  v.  Rice,  183  N.  Y.  55. 

E.  Since  the  new  act  protects  the  transfer  tax  interest  of  the  State  it  is 
,obvious  that  the  State  Comptroller  must  also  be  cited  or  waive. 

HEARING 

After  the  petition  is  filed  and  the  citation  issued  and  served,  and  the 
proofs  of  service  thereof  duly  presented  on  or  before  the  return  day,  the 
subsequent  procedure  must  follow  the  course  prescribed  in  §  2633,  supra. 

This  section  states  clearly  the  purpose  of  requiring  that  the  creditors  and 
the  amount  of  their  respective  claims  be  definitely  proved  before  the  Sur- 
rogate; and  it  is  moreover  to  the  advantage  of  the  ancillary  administrator 
that  this  be  done;  for  in  the  absence  of  satisfactory  proof  of  this  character 
he  will  be  compelled  to  qualify  in  a  bond  for  double  the  value  of  the  prop- 
erty within  this  State  which  he  is  to  administer.  If,  however,  he  can  prove 
the  amount  of  the  debts  due  from  the  decedent  to  resident  creditors  the 
Surrogate  may  in  his  discretion  require  only  a  bond  in  a  sum  not  exceed- 
ing twice  the  amount  of  such  debts;  but  if  the  debts  of  resident  creditors 
equal  an,amount  greater  than  the  value  of  the  assets  of  the  decedent  which 
the  ancillary  representative  is  to  administer,  then  the  bond  should  not  in 
any  case  exceed  double  the  amount  of  the  assets  within  the  jurisdiction. 
Evans  v.  Schoonmaker,  2  Dem.  249;  Goran's  Estate,  23  N.  Y.  Supp.  766. 
The  words  in  §  2633,  in  such  respect,  are  "  not  exceeding  twice  .  .  .  the 
sums  which  the  resident  creditors  will  be  entitled  to  receive."  It  must 
be  borne  in  mind  that  the  security  required  in  this  State  is  exclusive  of  and 
supplemental  to  the  security  required  of  the  administrator  in  chief  in  the 
foreign  State  or  country.  The  Court  of  Appeals  has  stated  the  rule  in  re- 
gard to  the  bonds  of  ancillary  administrators  with  the  reason  for  such  rule 
in  a  ruling  case.  Matter  of  Prout,  128  N.  Y.  70.  In  that  case,  where  the 
widow  of  a  decedent  who  had  received  the  letters  from  a  probate  court  in 
New  Jersey  applied  to  the  Surrogate  of  Kings  County  for  ancillary  letters 
in  this  State,  the  Surrogate  made  an  order  that  ancillary  letters  should  be 
granted  to  her  on  condition  that  she  should  give  a  bond  with  sureties  to  be 
approved  by  the  Surrogate  in  a  penalty  of  double  the  value  of  that  part  of 
the  personal  estate  of  which  the  deceased  died  possessed  within  the  county 
of  Kings.  The  Court  of  Appeals,  by  Andrews,  J.,  in  aflBrming  this  action 
of  the  Surrogate  uses  the  following  language: 

"  If  the  Surrogate  had  power  to  impose,  as  a  condition  to  the  granting  of 
.letters  ancillary,  that  the  administratrix  should  give  a  bond  to  secure  the 
whole  fund  which  might  come  to  her  hands  by  virtue  of  such  letters,  the 
imposition  of  the  condition  was  a  discreet  exercise  of  such  power.  The 
general  rule  in  this  and  other  States  requires  that  the  administrator  should 
..gyje  security  in  double  the  value  of  the  personal  estate  of  an  intestate  be- 
fore assuming  the  administration.  The  actual  location  of  the  personal 
estate  or  of , the  securities  by  which  it  is  represented,  is  not  under  our  stat- 
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ute  material  in  determining  the  amount  of  the  bond  in  a  case  of  pui'ely 
domestic  administration,  for  the  rule  that  personal  property  is  deemed  to 
follow  the  person  of  the  owner,  fixes  the  legal  possession  in  the  intestate  at 
his  place  of  residence,  wherever  in  fact  the  property  may  be.  Where  the 
administrator  has  properly  qualiBed  and  assumed  the  administration  in 
the  State  of  the  domicile,  he  is  invested  with  the  power  to  receive  the  debts 
owing  to  the  intestate  and  take  possession  of  the  securities  and  give  proper 
acquittances  wherever  the  debtors  or  securities  may  be,  whether  within  or 
without  the  State.  But  where  the  debtor  or  the  securities  are  in  a  foreign 
jurisdiction,  and  are  not  voluntarily  paid  or  surrendered  to  the  adminis- 
trator of  the  place  of  the  domicile  of  the  intestate,  the  courts  of  the  foreign 
jurisdiction  will  not  enforce  the  recovery  of  the  debts  or  securities  upon 
his  apphcation  until  he  has  procured  ancillary  letters  or  a  new  administra- 
tor has  been  authorized  under  the  laws  of  the  place  where  assets  may  be. 
It  is  unnecessary  to  enter  into  the  reason^  of  this  rule.  They  are  famihar, 
and  the  rule  has  beelQ  frequently  recognized.  See  Parsons  v.  Lyikan,  20 
N.  Y.  103;  Despard  v.  ChUrehill,  53  id.  192;  In  re  Hughed,  95  id.  55. 

HISTORY  OF   RULE  re   SECURITY 

The  opinion  continues:  "The  unquestioned  rule  of  the  cdmmon  law 
that  the  succession  to  and  the  distribution  of  the  estate  of  an  intestate  is 
governed  by  the  law  of  the  domicile,  makes  security;  there  taken  on  the 
granting  of  letters  of  administration  covering  the  whole  personal  estate  of 
the  intestate,  an  adequate  protection  to  all  parties  interested;  and  where 
ancillary  letters  are  a,pplied  for  in  another  State  or  jurisdiction,  there 
would  not  seem  to  be  any  necessity  that  additional  security  should  be 
required  were  it  hot  for  another  principle  almost  umversdlly  recognized, 
that  the  claims  of  creditors  living  in  a  jurisdiction  where  ancillary  letters 
are  sought,  are  entitled  to  have  their  just  right  in  the  assets  of  the  intestate 
secured  by  a  proper  bbnd  as  a  condition  df  granting  the  application.  To 
this  end  security  is  usually  required  to  be  given  by  the  applicant  for  an- 
cillary administration,  enforceable  in  the  tribunals  of  the  pla<ie,  for  the 
protection  of  creditors  therein  residing.  The  course  of  legislation  in  this 
State  upon  the  subject  of  ancillary  administration  and  the  security  re- 
quired may  be  briefly  stated.  The  Revised  Statutes  enacted  that  "  every 
person  appointed  administrator"  should  give  a  bond  in  a  penalty  not 
less  than  twice  the  value  of  the  personal  estate  of  ^hich  the  deceased  died 
..possessed.  Provision  was  made  for  grantihg  letters  on  the  application  of 
joreign  executors,  or  Administrators  where  persons,  rrot  inhabitants  of 
this  State,  shall  die  leaving  assets  here.  Section  31.  Thefte'-was  no  pro- 
vision exempting  persons  applying  for  ancillary  letters  from  the  opet-atiOn 
of  the  general  rule  declared  in  §  42,  and  it  would  seem  that  they,  as  wellas 
domestic  administrators,  were  required  to  give  a  bond  iti  a  penalty  twice 
the  value  of  the  property  upon  which  adininistration  was  sought.  Sec- 
tion 2699  of  the  Code  of  Civil  Procedure  undertook  to  define  the  practice 
on  the  application  for  ancillary  administration,  which  was  left  much  at 


§  615        PROCEDURE  ON  APPLYING  FOR  LETTERS  737 

large  under  the  Revised  Statutes.  In  construing  the  section  the  various 
conditions  to  be  provided  for  may  justly  be  considered.  There  may  be 
domestic  creditors  entitled  to  protection.  The  assets  in  this  State  may  be 
less  or  more  than  sufficient  to  provide  for  the  rights  of  citizens  here.  Or 
again  there  may  be  no  creditors.  Ancillary  letters  may  become  necessary 
to  enable  the  administrator  or  executor  to  recover  assets  by  hostile  pro- 
ceedings out  of  the  jurisdiction  where  the  principal  letters  were  issued. 
It  is  contended  on  the  part  of  the  appellant  that  upon  an  application  for 
ancillary  letters  under  §  2699,  no  security  can  be  required  in  any  case, 
exceeding  twice  the  amount  of  the  claims  of  domestic  creditors  and  that 
the  discretion  of  the  Surrogate  is  only  to  be  exercised  within  this  limit.  It 
is  evident  that  this  construction  would  in  the  present  case  defeat  the 
general  policy  which  requires  an  administrator  to  give  adequate  security 
for  the  whole  estate  which  may  come  into  his  hands.  The  security  given 
in  New  Jersey  was  limited  to  the  sum  of  $5,000,  double  the  value  of  the 
personal  estate  of  the  intestate  in  his  actual  possession  there,  taking  no 
account  of  the  much  larger  amount  in  this  State,  and  this  course  seems 
to  have  the  sanction  of  the  New  Jersey  coiu-ts.  Lewis  v.  Grognard,  17 
N.  J.  Bq.  425. 

"The  contention  of  the  appellant,  if  sustained,  would  enable  the  ad- 
ministratrix to  take  into  her  possession  $40,000  in  securities  belonging  to 
the  estate,  without  any  security  except  a  bond  not  exceeding  double  the 
amount  of  the  debt  of  $7,305,  alleged  to  be  due  to  Moses  P.  Prout.  It 
may  be  that  the  primary  purpose  of  §  2699  was  the  protection  of  domestic 
creditors.  The  citation  is  required  to  be  issued  to  creditors  only.  Section 
2698.  The  legislature  may  have  assumed  that  proper  and  adequate  gen- 
eral security  would  be  exacted  by  the  law  of  the  place  of  the  principal 
administration.  But  although  the  language  of  §  2699  is  vague,  we  think  it 
is  capable  of  a  construction  which  will  subserve  the  general  policy  of  the 
law.  The  legislature  in  this  section  first  declares  a  general  rule,  that 
before  ancillary  letters  are  issued,  the  person  to  whom  they  are  awarded 
must  qualify  as  provided  in  the  fourth  article  of  the  title  for  the  qualifi- 
cation of  an  administrator  upon  the  estate  of  an  intestate.  Referring  to 
the  fourth  title  it  is  found  that  §  2667  prescribes  as  one  of  the. acts  to  be 
done  by  an  administrator,  to  qualify  him  for  the  office,  that  he  shall  exe- 
cute a  bond  in  a  penalty  not  less  than  twice  the  value  of  the  personal 
property  of  which  the  intestate  died  possessed,  subject  to  certain  excep- 
tions, one  of  which  is  that  with  the  consent  of  all  the  next  of  kin  of  the  in- 
testate, the  bond  may,  upon  notice  being  given  to  oreditors,  be  hmited  to 
twice  the  amount  of  their  debts.  Theexception  in  §  2699,  was,  we  think, 
intended  to  give  the  Surrogate  a  discretion  to  modify  the  general  rule  de- 
clared in  the  preceding  clause  and  to  accept  a  bond  less  in  amoimt  than 
that  prescribed  in  ordinary  cases  of  administration,  if  l^  reason  of  adequate 
security  having  already  been  given,  additional  security  for  the  protection 
of  the  general  interests  was  not  in  his  judgment  required,  or  where  the 
next  of  kin  had  consented  to  waive  security,  and  in  a  case  of  domestic 
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creditors  where  their  protection  was  the  only  interest  involved,  to  pre- 
scribe a  limit  beyond  which  security  should  not  be  exacted." 

So,  in  a  case  where  an  ancillary  administrator  had  been  appointed  in 
Westchester  County  of  an  estate  which,  upon  their  appointment,  was 
shown  not  to  exceed  $100  in  value,  and  the  ancillary  administrator  qualified 
by  giving  a  bond  of  1120,  or  double  the  amount  of  the  only  known  debt, 
and  subsequently  a  person  claiming  to  be  a  creditor  to  the  extent  of  $240, 
came  in  and  applied  for  an  order  requiring  such  ancillary  administrators 
to  give  an  increased  bond  in  a  penalty  of  1600,  it  was  held  by  Surrogate 
Coffin,  her  claim  being  disputed,  first,  that  the  validity  of  her  claim  could 
not  be  tried  by  him,  but  that  for  jurisdictional  purposes  her  petition  must 
be  deemed  sufficient  to  entitle  her  to  make  the  application;  but  second, 
that  notwithstanding  this,  her  application  must  be  denied  as  the  Surro- 
gate was  without  power  to  exact  a  bond  in  a  penalty  in  any  event  greater 
than  twice  the  value  of  the  assets  in  the  State.  Goran's  Estate,  23  N.  Y. 
Supp..  766.  The  Surrogate  observed,  "It  would  be  absurd  to  hold  that 
the  legislature  intended  that  where  the  amount  of  the  assets  was  only 
$100,  and  the  amount  of  the.  debts  $5,000,  the  executor  should  give  a 
bond  in  the  penal  sum  of  $10,000,  .  .  .  the  only  object"  of  the  bond  here 
is  to  secure  the  creditors  to  the  extent  of  the  value  -of  the  assets."  The 
foreign  court  is  expected  to  exact  security  based  upon  the  value  of  the 
estate  at  large;  with  that  the  New  York  courts  have  nothing  to  do.  In 
fixing  the  bond  of  the  ancillary  administrator,  they  are  only  called  upon  to 
protect  local  creditors.  Matter  of  McEvoy,  3  Law  Bulletin,  31.  While, 
as  has  been  indicated,  the  Surrogate  will  probably  not  try  the  validity  of  a 
claim  upon  which  a  creditor  bases  his  appUcatioaor  right  to  be  heard  upon 
the  amount  of  the  bond  of  the  ancillary  administrator,  on  the  other  hand 
the  creditor  must  at  least  prima  facie  establish  his  claim.  The  Surrogate 
is  required  by  §  2633  to  ascertain  to  his  satisfaction  who  are  the !  creditors 
residing  in  theState  and  the  amount  of  the  debt  claimed  to  be  due.  Under 
this  and  his  general  powers  he  can  try  the  issue  if  raised.  If  a  creditor  in 
his  application  does  not  satisfy  the  Surrogate  as  to  the  amount  of  his  claim, 
or  as  to  the  fact  that  he  is  a  creditor,  he  may  properly  ignore  such  a  claim 
if  it  be  put  in  issue  by  petitioner.  See  Matter  of  Musgrave,  5  Dem.  427, 
428. 

THE   DECKEB 

In  drawing  the  decree  awarding  ancillary  letters  testamentary,,  cafe 
must  be  taken  to  insert  the  following  recitals,  when  the  facts  so  require, 
e.  g.,  together  with  an  instrument  duly  executed  by  said  executor,  authorizing 
of  No.  Street,  in  to  receive  ancillary  lettefs 

of  administration  with  the  mil  annexed,  upon  the  estate  of  sadd  A.  Use  this 
when  original  executor  does  not  apply  in  person,  but  designates  one  ,tp 
apply  in  his  atead. 

A  recital  as  to  how  the  creditors  were  brought  in  is  also  advisable. 

And  it  may  be  well  in  the  provisions  of  the  decree  to  add  in  a  proper 
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case:  (see  §  2634,'"unless  otherwise  directed  in  the  decree").  "And  it  is 
further  Adjudged  and  Decreed,  that  the  said  to  whom  ancillary 

letters  (testamentary  or  of  administration  as  the  case  may  he)  are  hereby 
decreed  to  be  issued,  shall  not  transmit  the  money  and  other  personal 
property  of  the  decedent  received  by  him  after  the  letters  are  issued  {or 
now  in  his  hands  in  any  other  capacity)  to  in  {the  State,  territory 

or  country  where  the  principal  letters  were  granted)  the  principal  executor 
(or,  administrator,  etc.),  under  the  said  last  will  and  testament  of 
deceased,  tote  disposed  of  pursuant  to  the  laws  of  said  State,  territory  {or 
country)  until  the  further  order  of  this  court  {or  until  he  shall  first  have 
paid  out  of  the  moneys  or  avails  of  the  property  to  be  received  by  him 
under  the  ancillary  letters  the  debts  of  the  decedent  due  creditors  re- 
siding within  the  State)." 

.  Here  note  the  closing  provision  of  §  2635  as  to  pro  rata  payment  where 
the  decedent's  debts  exceed  the  amount  of  all  his  personal  property  appli- 
cable thereto,  as  well  as  provisions  as  to  distribution  among  legatees  or 
next  of  kin. 

The  wiser  practice  is  merely  to  subject  the  ancillary  executor  to  the 
further  order  of  the  court  so  as  to  afford  reasonable  time  in  which  to  ascer- 
tain the  facts  and  give  the  creditors  opportunity  to  apply  for  an  order 
directing  the  payment  of  their  claims.  If  no  precautionary  provision  is 
inserted  in  the  order,  it  will  be  noted  under  §  2634  that  under  the  ancillary 
letters  he  is  warranted  in  transmitting  Ihe  property  to  the  State,  territory 
or  country  of  principal  administration  and  must  be  allowed  in  his  account- 
ing, for  any  amount  of  property  so  transmitted  by  him  at  any  time  before 
he  is  directed  to  retain  it. 

§  616.  Same^Temporary  letters. — In  the  discussion  of  the  office  of 
temporary  administrator,  ante,  we  quoted  the  first  half  of  §  2596  as  to  when 
such  an  officer  may  be  appointed.  The  second  half  of  each  subdivision 
prescribes  the  procedure  as  being  the  same  as  on  an  application  for  ad- 
ministration in  intestacy.  While  the  procedure  is  thus  assimilated  there 
are  one  or  two  points  to  emphasize.  Thus,  in  respect  to  notices  it  is  pre- 
scribed : 

§  2602.    Notices  required  by  this  article;  how  given. 

A  notice  required  to  be  given,  as  prescribed  in  thip  article,  to  a  party  other  than 
the  temporary  administrator,  must  be  served  upon  the  attorney  of  the  party  to 
whom  notice  is  to  be  given;  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  party, 
in  Uke  manner  as  a  notice  may  be  served  upon  an  attorney  in  a  civil  action,  brought 
in  the  supreme  court.  But  where  the  attorney  or  party  to  be  served  does  not  reside 
in  the  surrogate's  cpunty;  or  where  the  attorney  for  a  party  has  died,  and  no  other 
appearance  for  that  party  has  been  filed  in  the  surroga.te's  office;  the  surrogate  may, 
by  order,  dispense  with  notice  to  that  party;  or  may  require  notice  to  be  given  to 
Kim  in  any  manner  which  he  thinks  proper. 
"   Former  §  2681  of  this  Code.     ' 

;.  This  section  is  special,  not  general.    It  is  former.  §  2681,  which  used  to 
be  in  article  V  of  title  3  of  chapter  XYIII.    The  revisers  left  the  words 
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"as  prescribed  in  this  article,"  although  it  related  only  to  temporary  ad- 
ministration. 

THE   APPOINTMENT 

There  are  two  ways  of  proceeding.  They  are  prescribed  in  §  2596 
under  each  subdivision. 

A.  Cases  of  delay:  subd.  1. 

§  2696.  .  .  .  An  appointment  of  a  temporary  administrator,  in  a  case  specified 
in  this  subdivision  must  be  made  by  an  ofder,  if  a  proceeding  for  grant  of  letters  of 
administration  or  probate  of  a  will  is  then  pending. 

At  least  ten  days'  notice  of  the  appUcation  for  such  an  order  must  be  given  to 
each  party  to  the  proceeding  who  has  appeared,  unless  the  surrogate  is  satisfied 
by  proof  that  the  safety  of  the  estate  requires  the  notice  to  be  shortened,  in  which 
case  he  may  shorten  the  time  of  service  to  not  less  than  two  days. 

If  no  proceeding  is  pending,  appUcation  shall  be  by  petition  and  a  citation  shall 
issue  in  the  usual  manner  directed  to  the  persons  entitled  to  letters  of  adminis- 
tration in  a  case  where  no  will  is  known  to  exist;  or  to  the  executor  or  executors, 
trustee  or  trustees  if  any,  and  such  legatees  and  devisees  as  the  surrogate  may 
direct  to  be  cited,  in  cases  where  a  will  has  been  filed.  ... 

B.  Gcises  of  disappearance:  subd.  2. 

I  2596.  .  .  .  Application  for  such  an  appointtoelit,  in  a  case  specified  in  this 
subdivision  must  be  made  by  petition,  in  like  manner  as  where  an  application  is 
made  for  administration  in  case  ofi  intestacy;  and  the  proceedings  are  the  same 
as  prescribed  in  this  title,  relating  to  such  last-mentioned  application. 

Such  an  appUcation  for  the  appointment  of  a  temporary  admihifttraitoi'  in  either 
case  may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  made  by  a  creditor, 
by  the  county  treasurer  of  the  county  where  the  person,  whose  estate  is  in  question 
last  resided;  or,  if  he  was  not  a  resident  of  the  state,  prthe  county  where  any  of 
his  property,  real  or  personal,  is  situated. 

A  temporary  administrator  must  qualify  as  prescribed  in  sectioti  2591  of  this 
chapter  with  respbcl  to  an  adttiinistrator-in-chief.  .  .  . 

Thus  we  have  under  "Delay"  two  situations.  Either  a  proceeding  has 
been  ibegun  and  is  pending  for  principal  letters,  or  for  probate  in  which 
proceeding  the  delay  occiirs.  In  such  case  the  application  is  made:  in  that 
proceeding,  on  a  notice  under  §  2602,  on  the  return  of  which  an  order  is  to 
be  made.  Matter  of  Ashmen,  48  Misc.  312;  Crandall  v.  Shaw,  2  Redf.  100. 
If  a  notice  of  not  less  than  two  days  is  desired  the  application  will  have  to 
bp  by  afiid^-vit  and  order  to  show  cause.  The  reason  for  ha^te  must  be 
specifically  set  forth  to  "satisfy"  the  Surrogate* 

Or,  if  no  such  proceedings  have  been  initiated  the  application  is  a  special 
proceeding  itself  begun  by  petition  and  citation.  It  terminates  in  the 
order  of  appointment.  But  in  such  case  also  the  "delay"  must  be  appre- 
hended and  the  likelihood  of  it  made  clear  to  the  Surrogate,  as  well  as  the 
fact  that  there  are  property  interests  requirang  immediate  care.  Matter 
of  Chittenden,  76  Misc.  92. 

Under  "Disappearance"  we  ndte  that  there  must  be  a  special  proceed- 
ing in  petition  and  citation  as  in  intestacy.  '  ' 
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THE  MOVING   PARTY 

The  paragraph  entitling  the  County  Treasurer  to  apply  illustrates  the 
infelicities  of  the  revision.  It  used  to  be  in  the  paragraph  relating  to  subd. 
2.  It  is  now  made  applicable  "in  either  case."  It  should,  therefore, 
logically  have  been  in  the  first  sentence:  "On  the  application  of  a  cred- 
itor .  .  .  or  of  the  county  treasurer,  etc." 

The  words  "in  either  case"  compel  the  conclusion  that  their  insertion 
was  intended  to  make  the  paragraph  applicable  to  both  subdivisions. 

In  §  2591,  relating  to  Administrator's  bond,  is  hidden  away  a  restriction 
on  the  right  to  apply  for  temporary  letters.  If,  on  consent  of  all  bene- 
ficially interested,  a  bond  merely  adequate  to  protect  creditors  is  to  be 
filed,  the  delay  incident  to  the  notice  whereunder  the  amount  of  claims  is 
to  be  asceiytained  is  not  to  be  deemed  a  delay  warranting  an  application 
for  temporary  letters. 

The  following  precedents  are  suggested : 

Surrogate's  Oourtj 

County  of 

(Here  give  title  of  the  proceeding  - 
in  which  the  delay  in  the  granting 
of  letters  has  occurred  necessitating 
the  appUcation.) 

Please  take  notice  that  on,  the  affidavit  of  ver- 

ified the  day  of  copy  of  which  is  hereto  an- 

nexed, and  on  all  the  proceedings  heretofore  had  herein,  I  shall 
move  before  the  Surrogate  of  this  county  at  a  special  terra  of 
his  court  to  be  held  at  (note)  in  on  the 

day  of  at  o'clock  in  the  noon  of 

that  day  for  an  order  appointing  as  temporary  adminis- 

trator of  the  goods,  chattels  and  credits  of  th«  above 

named  decedent  and  for  such  other  and  furt<hei!  relief  in  tlie 
premises  as  to  the  said  Surrogate  may  seem  just. 

(Pate.)  Attorney  for 

Office  and  post-office  addresses. 

This  motion  should  be  addressed  under  section  2670,  to  each 
party  tojihe  proceeding  who,  ha^9,ppeared.  (Note.)  Bee  Matter 
of  Ashmore,  48  Misc.  312. 

Th©  affidavit  upon  which  such  motion  is  to  be  made,  should  contain  all 
the  jurisdictional  facts,  and  the  following  precedent  is  suggested: 

Surrogate's  Court, 

County  of 
Same  title  as 

foregoing. 
State  of  New  York, 

County  of 

being  duly  sworn  deposes  and  says: 

I.  I  am  (here  slate  status  of  a/pfUcart  in  the  ■pending  ■proceed- 
ings and  relationship  to  decedent).    Note. 

II.  That  the  above  entitled  proceeding  commenced  on  the 
day  of  being  a  proceeding  for  the  (saif  for  the 


Notice  of  motion  for 
appointment  of  tem- 
porary administrator. 


Note.    In  New 

York  County  name 
a  regular  motion  day. 
Remember  the  "  10 
days"  in  §2596.  If 
shorter  notice  required 
proceed  by  order  to 
show  cause. 


Affidavit  on  motion 
for  appointment  of 
temporary  adminis- 
trator. 


Note.    That  county 
treasurer  maj/  apply. 
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probate  of  the  will  of  deceafled,  or  for  the  granting 

of  letters  of  administration  upon  the  goods,  chattels  and  cred- 
its of  deceased),  and  that;  and  ,.        ,'■  and 
are  the  only,  parties  who  have  appeared  in  suieh; pro- 
ceeding. 

III.  That  delay  has  necessarily  occurred  in  tte  grainting 
of  letters  (testamentary  or  of  administration  as  the  case  may 
he)  in  consequence  of  (say,  a  contest  arising  on  such  applica^- 
tion  for  the  probate  of  said  will  or  the  application  for  letters 
of  administration  or  in  consequence  of  the  absence  from  the 
state  of  an  executor  named  in ,  the  will,  or  for  whcUever  cause 
is  proper. 

IV.  That  the  property  of  the  above  named  decedent  con- 
sists of  (here  specify  nature  of  properly,  whether  real  or  personal, 
or  both;,  if  real  estate  wliether  it  is  rentable  and  has  any  rental  in- 
come necessitating  the  appointment  of  the  administrator  for  its 
collection;  or,  it  may  be  there  is  a  business  to  be  dealt  with;  or  irir- 
surance  to  adjust  timely,  or  some  litigation  pending  in  lihich  time 
is  running).  ■        <     ,■        i< 

V.  Your  petitioner  has  (caused  to  be)  ascertained  and  esti- 
mated the  value  of  the  said  property  and  verily  believes  the 
same  to  be  as  follows:  Of  the  rentable  property  not  to  exceed 

dollars,  the  rental  income  of  which  does  not  exceed 
dollars,  and  of  the  personal  property  not  to  exceed 
dollars. 

VI.  That  it  is  necessary,  in  order  to  the  preservation  of  the 
estate  of  such  decedent,  that  a  temporary  administrator  thereof 
be  appointed  by  the  Surrogate,  and  deponent  says  that 

is  a  person  competent  to  serve  as  such  temporary  administrator. 
(Jurat.)  (Signature.^) 

Upon  the  return  day  the  Surrogate,  upon  inquiry  into  the  facts,  and  upon 
being  satisfied  that  it  is  necessary  for  the  safety  of  the  estate  that. a  teni'- 
porary  administrator  be  appointed,  may  make  the  following  order: 

Surrogate's  CoUrt, 
Caption. 

Title. 

Order  for  letters  of        An  application  having  been  made  in  the  above  entitled  pro- 
temporary  administra-    ceeding  on  behalf  of  a  (creditor,  or  a  person  interested),, 
tion    under    subdivi-    for  an  order  appointing  a  temporary  administrator  of  the  goods, 
sion  1  of  §  2696.             chattels  and  credits,  of  the  decedent  above  named, 
and  ten  days'  notice  of  said  motion  having  been  duly  given  to 
all  the  parties  who  have  appeared  herein,  and  proof  of  the  service 
of  such  notice  of  motion  being  duly  filed  (or  if  the  Surrogate  has 
permitted  shorter  notice  to  be  given  state  the  fad): 

Now  on  reading  and  filing  the  affidavit  of  verified 

the  day  of  19      and  on  all  the  papers  and 

proceedings  heretofore  had  herein,  and  after  hearing  (here  spec- 
ify parties  who  have  appeared  upon  the  return  day  in  suppoft  of 
or  opposition  to  the  motion),  and  the  Surrogate  being  satisfied 
that  a  delay  has  necessarily  occurred  in  the  granting  of  letters 
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(testamentary  or  of  administration)  herein,  and  that  a  tem- 
porary administrator  ought  to  be  appointed  of  the  goods,  chat- 
tels and  credits  of  the  decedent  above  named,  and  also 
that  (and  )  is  (err  are)  a  person  competent 
and  qualified  to  serve. 

Now  on  motion  of  attorney  for  said  it  is 

hereby 

Ordered,  that  temporary  administration  on  the  goods,  chat- 
tels and  credits  of  said  the' above  named  decedent, 
be  and  the  same  hereby  is  granted  to  said  and  that 
letters  of  temporary  administration  upon  the  goods,  chattels  and 
credits  of  said  decedent  issue  to  the  said  A.  B.  upon  executing 
and  filing  (feere  s-peafy  amount  and  character  of  the  bond  required, 
which  must  be  such  a  bond  as  is  prescribed  with  respect  to  an  ad- 
ministrator in  chief,  and  its  amount  is'  determined  by  the  amount 
of  the  estate  fixed  by  the  affidavits  or  proof  upon  the  hearing). 

And  it  is  further  Ordered,  (here  incorporate  such  direction 
as  may  be  necessary  in  regard  to  taking  possession  of  the  premises 
belonging  to  the  decedent,  Collecting  the  rents,  issues  and  profits 
thereof,  and  any  other  acts  permitted  under  section  2597  of  the 
Code)  until  the  further  order  of  this  court  in  the  premises. 

And  it  is  further  Ordered,  (here  incorporate  such  directions 
as  the  Surrogate  may  require,  designating  a  depositary  of  the  funds 
coming  into  the  hands  of  the  temporary, administrator). 

But  the  Surrogate  will  not  write  into  the  order  clauses,  on  the  one  hand, 
merely  declaratory  of  the  law,  nor  on  the  other  hand  will  he  divest  the 
appointee  of  his  statutory  powers  and  bestow  them,  as  was  attempted  in 
the  Eno  case,  on  the  trust  company  designated  as  depositary.  See  Matter 
of  Enp,  92  Misc.  658.  If  the  parties  want  to  inspect  wills,  papers,  books, 
etc.,  ,of  the  decedent,  they  must  apply  separately  under  §§  803  and  809 
of  the  Code.    Ibid. 

Where  the  application  is  under  subd.  2  it  must  be  made  by  petition, 
and  is  a  special  proceeding  of  itself,  not  to  be  entitled  in  any  other  pro-: 
ceeding.  See  discussion,  supra.  The  following  petition  is  suggested  as  a 
precedent: 

Surrogate's  Court, 
County  of 
Petition  for  the  ap-    In  the  Matter  of  the  Application  of 
pointment  of  a  tern-  for   Letters  of  Tempo- 

porary    administrator    rary  Administration  upon  the  estate 
under    subdivision   2    of  (an  absentee,  who  has  dis- 

ci §  2696,  C.  C.  P.  appeared,  etc.,  using  the  language  of 

subdivision  2). 
To  the  Surrogate's  Court  of  the 
County  of 
The  petition  of  respectfully  shows  to  the  court  and 


I.  That  formerly    of  in    the    county    of 

possessed  of  real  and  personal  estate  within  said 

county,  over  the  administration  of  which  the  Surrogate  thereof 

would   have   jurisdiction   if   said  were   shown    to   be 
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dead,  has  disappeared,  or  is  missing,  and  his  abode,  cannot  be 
ascertained  although  diligent  search  has  been  made  {or  caused 
to  be  made)  by  your  petitioner  {here  state  the  circumstances  which 
under  the  section  afford  reasonable  grownd  to  bdieve  that  he  is  dead, 
or  that  he  has  become  a  lunatic,  or  that'he  has  been  secreted,  confined 
or  otherwise  unlavffulty  made  away  with.  These  facts  shoidd  be 
stated  fuUy  and  clearly). 

II.  That  the  property  of  such  absentee  or  lunatic,  etc.,  con- 
sists of  (here  staie  condition  and  amount  of  property  substantially 
as  in  above  affidavit,  so  as  to  show  necessity  for  temporary  adminis- 
trator a/tid  including  estimate  of  value  of  same) . 

III.  That  the  names,  residences  and  ages  of  all  persons  in- 
terested in  the  estate  of  such  absentee,  as  next  of  kin  (widow 
or  otherwise),  as  nearly  as  they  can  be  ascertained  by  your  peti- 
tioner are  as  follows: 

IV.  That  your  petitioner  is  {here  staie  either  a  creditor  or 
a  "person  interested,"  stating  kinship,  residence,  etc.,  of  the  ap- 
plicant.   Note  that  county  treasurer  may  apply). 

V.  Wherefore,  your  petitioner  prays  that  temporary  ad- 
ministration On  the  goods,  chattels  and  credits  of 

the  above  named  absentee;  may  be  granted,  and  that 
a  person  competent  and  qualified  to  serve  may  be  appointed 
temporary  administrator  thereof,   and  letters  of  temporary 
administration  may  be  issued  to  him  according  to  law,  and 
that  and  and  may  be  cited  to 

show  cause  why  letters  of  administration  sljiould  not  be  iss^isd  to 
him  as  herein  prayed. 

(Date.)  (Signature.) 

(Verification.) 

Upon  the  return  day  fixed  by  the  citation  issued  upon  this  petition,  the 
Surrogate  must  take  proof  of  the  facts  as  to  the  disappearance  or  presump- 
tive death  of  the  absentee,  and  as  to  the  quaHfication  and  competericy  of 
the  persons  to  whom  letters  are  prayed  to  be  issued.  If  he  is  satisfied  that 
letters  should  issi^e  he  may  make  an  order  substantially  as  above  indicated, 
except  that  it  should  fcegin: 

On  reading   and  filing   the  petition  of  dated   the 

day  oi  to  the  Surrogate  of  the  county  of 

for  tjbe  appointjmentof,  a  temporary  administrator 
of  the  goods,  chattels  and  credits  of  the  above  lyimed 

absentee;  together  with  proof ;  of  due  service  ojE  the  cjtaiion 
issued  upon  such  petition  upon  all  tiie;  parties  therein  cited 
(here  add  fippearances,  or  say,  if  such  is  the  qase»  none;  of  such 
parties  having  appeared  upon  the  return  day,  and  then  pro- 
ceed as  in  the  foregoing  order). 

§  617.  Same— Admiflistration  de  bonis  non. — We  have  quoted  §  2606 
already  in  the  discussion  of  the  nature  and  scope  of  the  office.  The  prac- 
tice is  the  same  as  in  intestacy.  Hie  only  point  to  note  is  the  penalty  of 
the  bond.    .  ,.   .  i  -  , 

The  petition  may  be  as  follows: 
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Precedent 

Surrogate's  Court, 

City  and  County  of  New  York. 
In  the  Matter  of  the  AppUcation  for 

Letters  of  Administration  (on  the 

Goods,  Chattels  and  Credits  left 

Unadministered)    (or    De   Bonis 

Non)  of  Deceased. 

To  the  Surrogate's  Court  of  the  City  and  County  of  New  York: 

The  petition  of  respectfully  shows : 

That  your  Petitioner  is  a  resident  of  No.  in  the 

and    is    the  of    the    said  deceased,    and 

is  of  full  age;  that  said  deceased  departed  this  life  at 
on  the  day  of  19    that  Letters  of  Adminis- 

tration upon  the  goods,  chattels  and  credits  of  de- 

ceased, were  duly  granted  hy  the  Surrogate  of  the  City  and 
County  of  New  York  on  the  day  of  19 

unto  the  ,  of   said  deceased,   that  said 

adihinistrat       of   the   Estate   of   said  de- 

ceased) has  since  departed  this  life  (or  was  t^moved  upoii  pro- 
ceedings duly  had  in  this  court  by  final  order  made  and  entered 
on  the  day  qf  19     ),   on  the 

day  of  19    leaving  certain  property  and  assets  of  the 

said  still  unadministered;  that  yodr  Petitioner  has 

JLo  the  best  bf'h  ability  ascertained  and  estimated  the  personal 
estate  of  which  the  said  died  possessed,  and  the  value 

of  the  same  does  not  exceed  the  sum  of  dollars. 

And  your  petitioner  has  been  informed,  and  beUeves,  that 
the  said  deceased  left  h    surviving  only  next  of  kin; 

that  said  deceased  was  and  was  at  or  immediately 

previous  to  ded,th  a  resident  of  the  Couiity  of  New  York. 

Insert  any  averments  required  to  confdrni  to  the  general 
provisions  as  to  all  petitions,  in  §  2521,  e.  g.,  as  in  case  a  party 
be  an  infant,  or  unknown,  or  of  a  class. 

Your  petitioner  therefore  prays  that  a  decree  of  the  said 
Sxirrogate's  Court  of  the  City  and  Cbunty  of  New  York  issue 
appointing  your  petitioner  Administi-ator  De  Bonis  Non  of 
the  goods,  chattels  and  credits  of  said  deceased. 

The  decree  granting  letters  is  substantially  identical  in  form  with  that 
granting  letters  of  administration  except  as  to  recitals. 

There  may  properly  be  one  as  to  prior  administration  and  the  date  and 
character  of  its  ending.  There  may  also  be  the  jurisdictional  recital,  which 
asserts  the  Surrogate's  right  to  appoint  the  successor.  Thus,  the  letters 
granted  in  Westchester  County  contain  this  forin,  in  this  rest)eet:  "And 
Whereas  the  said     "  att  df  immediately  pll-evious  to  death  was 

an  inhabitant  of  the  County  of  Westchester,  having  whilst  Uving  and  at 
the  time  of  death,  goods,  chattels  and  credits,  within  this  State, 

by  means  iw/iereo/' the  ordering  and  granting  administration  of  all  and  sin- 
gular the  goods,  chattels  and  creditors  and  also  the  auditing,  allowing  and 
final  discharging  the  accounts  thereof,  delh  app^tdin  'diito  ns." 

§  618.  Qualifying. — While  the  subject  of  Official  Bonds  is  treated  in 
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a  separate  chapter,  something  should  here  be  said  generally  as  to  the  re- 
quirements prerequisite  to  complete  investiture  with  the  rights  and  powers 
of  representative  office. 

First,  we  note  the  oath  of  office  required  of  all  classes  of  trust  represent- 
atives. 

§  2668.    Official  oaths  of  executors,  etc. 

The  official  oath  or  affirmation  of  an  executor,  administrator,  guardian,  or  testa- 
mentary trustee,  to  the  effect  that  he  will  well,  faithfully,  and  honestly  discharge 
the  dvities  of  his  bffice,  describing  it,  must  be  filed  in  the  surrogate's  office,  before 
letters  are  issued  to  him,  or  he  is  permitted  to  act.  The  oath  may  be  taken  before  any 
offixier  who  is  authorized  to  administer  oaths. 

Former  §  2694  of  this  Code,  modified.  From  2  R.  S.  71,  77,  §§  13,  41;  L.  1837, 
c.  460,  §  59. 

The  form  follows  the  statute.  The  new  section  is  liberal  as  to  who  may 
take -the  verification.  It  applies,  we  believe,  to  such  officers  within  and 
without  the  state. 

Second,  we  note  the  bond  of  qualification : 

Formerly,  administrators  and  guardians  gave  bonds,  trustees  and  execu- 
tors usually  did  not.    Now  by  virtue  of  the  new  act  we  find  these  changes. 

A.  ExECUTOKs:  The  testator  may  relieve  them  of  the  obligation  to  give 
security  by  express  language  in  the  will.    See  §  2639  below. 

None  the  less,  upon  objections  filed  under  §  2566  for  the  reasons  in  the 
last  two  sentences  of  §  2564,  the  Surrogate  may  refuse  letters  unless  a  bond, 
to  be  prescribed  by  him,  be  filed  under  §  2567.  See  §  2605  quoted  under  H 
below. 

But  if  the  will  be  silent,  and  the  executor  is  to  "hold,  manage,  or  in- 
vest" .  .  .  "for  the  benefit  of  another"  he  must  give  a  qualifying  bond  in 
an  amount  to  be  fixed  by  the  Surrogate,  and  reduced  on  successive  ac- 
countings if  partial  distribution  has  been  made. 

This  provision  is  new. 

§  2639.     Security  to  be  required  from  a  trustee  or  executor  acting  as  trustee. 

Whenever  by  any  last  will  a,nd  testament,  or  by  an  order  of  the  surrogate's  court, 
a  trustee  is  appointed,  or  an  executor  is  appointed  who  is  required  to  hold,  manage, 
or  invest  any  money,  securities  or  property  real  or  personal  for  the  benefit  of  another, 
such  trustee,  oiv  executor,  before  receiving  any  such  property  into  his  possession  or 
control  shall,  unless  contrary  to  th^  express  terms  of  the  will,  execute  to  the  people 
of  the  state  of  New  York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties 
in  an  amount  to  be  fixed  by  the  surrogate.  Upon  any  judicial  settlement  and  par- 
tial distribution  of  such  estate  or  fund  the  decree  may  provide  for  the  discharge  of 
the  existing  bond,  and  the  filing  of  a  new  bond  covering  the  amount  still  remaining 
,  in  the  h^nds  of  such  executor  or  trustee. 

This  section  shall  not  affect  any  executor  or  trustee  named  in  a  will  executed 
before  this  section  takes  effect. 

New.  ■  ,  ' 

Also  in  a  proceeding  to  sell  realty  the  executor  must  file  a  bond  under 
§  2708  in,  the  ca?e  covered  th^ijeby. 

B.  Tkustees,  The  sa,nae  is  true  of  testamentary  trustees,  except  that 
§  27P8  dqes  npt  a,pply  to  them.   Section  2637  contains  the  special  provision: 
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§  2637.    H,qw  testamentary  trustee  shall  qualify. 

A  testamentary  trustee  named  in  a  will  or  appointed  by  the  surrogate  shall, 
before  exercising  the  duties  of  his  office,  qualify  by  taking  and  filing  with  the 
surrogate  an  oath  of  office  and  such  bond  as  may  be  required  by  the  surrogate. 

A  trust  company  or  other  trustee  exempted  by  law  from  taking  an  oath  of  office, 
and  filing  a  bond,  shall  file  a  consent  to  accept  such  appointment  duly  executed  and 
acknowledged. 

New. 

C.  Administrators.  Every  administrator  must  give  bond:  1.  Not  less 
than  the  value  of  the  personalty  plus  the  probable  recovery  under  statutory 
right  of  action  or  a  right  of  action  in  decedent  at  his  death. 

2.  But  if  recipient  of  letters  be  sole  beneficiary,  bond  may  be  dispensed 
with,  or  its  penalty  reduced  to  a  sum  that  will  adequately  protect  creditors. 

3.  On  consent  of  all  beneficially  interested  a  bond  to  protect  creditors 
only  may  be  prescribed  but  not  for  less  than  $5,000.  In  this  case,  a  notice 
to  creditors  must  be  jpublished  in  order  to  ascertain  the  amount  of  their 
claims.  The  delay  thereby  necessitated  is,  by  the  closing  sentence,  declared 
not  to  be  such  a  delay  as  to  warrant  an  application  for  temporary  letters. 

The  statutory  provisions  are  these: 

§  2691.    Administrator's  bond. 

Before  letters  are  issued  to  an  administrator,  he  must  file  his  official  oaith,  and 
execute  to  the  people  of  the  state,  and  file  with  the  surrogate,  the  joint  and  several 
bond  of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not 
less  thaii  the  value  of  the  personal  property  of  which  the  decedent  died  possessed 
and  of  the  probable  amount  to  be  recovered  by  reason  of  any  right  of  action,  granted 
to  an  executor  or  administrator,  by  special  provision  of  law,  or  by  reason  of  a  cause 
of  action  which  existed  in  behalf  of  the  decedent;  except  that  where  the  person  or 
persons  about  to  be  appointed  is  or  are  entitled  to  the  whole  estate,  the  Surrogate 
may 

(1)  dispense  with  a  bond,  or 

(2)  fix  the  penalty  at  such  sum  as  will  adequately  protect  the  rights  of  all 
creditors. 

The  sum  to  be  fixed  as  the  amount  of  the  penalty  must  be  ascertained  by  the 
surrogate,  by  the  examination  on  oath  of  the  applicant  or  any  other  person,  or 
otherwise,  as  the  surrogate  thinks  proper. 

The  bond  must  be  conditioned  that  the  administrator  will  faithfully  discharge 
the  trust  reposed  in  him  as  such  and  obey  all  lawful  decjjee^  and  orders  of  the  sur- 
rogate's court  touching  the  administration  of  the  estate  committed  to  him. 

In  cases  where  the  husband,  or  wife,  and  all  the  next  of  kin  of  the  decedent  or  all 
the  persons  entitled  to  share  in  the  estate  consent,  the  penalty  of  the  bond  need 
not  exceed  double  the  amount  of  the  claims  of  the  creditors,  against  the  estate, 
presented  to  thp  surrogate,  pursuant  to  a  notice  to  be  published  once  a  week  for 
four  weeks  in  such  newspaper  or  newspapers  as  the  surrogate  shall  direct,  reciting, 
an  intention  to  apply  for  letters  under  this  provision,  and  notifying  creditors  to 
present  their  claims  to  the  surrogate's  court  on  or  before  a  day  to  be  fixed  in  such 
notice;  which  shall  be  at  least  thirty  days  after  the  first  publication  thereof;  but  no 
bond  so  given  shall  be  for  less  than  five  thousand  dollars;  and  such  bond  may  be 
increased  hy  order  of  the  surrogate  for  cause  shown.  Pending  such  application,  no 
temporary  administrator  shall  be  appointed,  except  on  petition  of  such  next  of  kin. 
Former  §  2664,  Code  Civ.  Proc. 

D.  Limited  Letters.    We  have  akeady  quoted  §  2592,  which  covers 
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the  bond  in  these  cases.  Its  propriety  is  apparent.  The  "impracticability" 
of  the  bond  being  given  at  the  outset  is  due  to  the  length  of  time  pendente 
Zite,  before  there  may  be  any  recovery  in  the  possession  of  the  recipient. 
So  the  bond  may  be  dispensed  with,  in  which  case  he  is  restrained,  by  his 
letters  from  compromising  the  claim,  or  enforcing  the  judgment  until 
further  order,  which  itself  will  prescribe  the  security. 

E.  County  Treasurer.  Section  2593  has  also  been  quoted  which  re- 
quires this  officer,  if  he  receive  letters,  to  xjualify  under  §  259L  The  section 
puts  his  administration  on  the  regular  basis.  He  receives  the  same  fees, 
and  may  retain  counsel  separately.  It  has  been  intimated  that  this  is 
calculated  to  overcome  the  reluctance  of  these  officers  to  do  extra  work 
merely  ex  officio;  and  so  to  have  available  persons  whose  election  to  this 
responsible  office  is  some  guaranty  of  their  responsibility.  • 

F.  Public  Administrators.  These  officers  give  a  general  bond  of 
office,  and  not  a  special  bond  to  each  estate. 

G.  Temporary  Administiiatohs^  By  §  2596  these  must  qualify  "  as 
prescribed  in  §  2591." 

H.  Administrators  c.  t.  a.  By  §  2605  these  must  quahfy  under  §  2591, 
except  that  account  must  be  taken  of  the  diminution  of  the  estate,  by 
prior  administration  or  perhaps  by  some  of  it  going  to  a  successor  trustee. 

The  act  provides: 

I  2606.     How  executor  or  adrnitiistrat&t  with  the  wiU  annexed  qiudifies. 

An  executor  from  whom  a  bond  is  required  as  prescribed  in  this  chapter,  or  an 
administrator  with  the  will  annexed,  must,  before  letters  are  issued  to  him,  qualify 
as  prescribed  by  law  with  respect  to  an  administfatoi'  upon  the  estate  of  an  in- 
testate; and  the  provisions  of  section  2591  of  this  chapter,  with  respect  to  the  bond 
to  be  given  by  the  administrator  of  an  intestate,  apply  to  a  bond  given  pursuant  to 
this  section;  except  that,  in  fixing  the  penalty  thereof,  the  surrogate  must  take  into 
consideration  the  value  of  the  real  property,  or  of  the  proceeds  thereof,  srhich  may 
come  to  the  hands  of  the  executor  or  administrator,  by  virtue  of  any  provision  con- 
tained in  the  wiU,  and  also  how  much  of  the  estate,  if  any,  has  already  been  ad- 
miiiistefed.    (Former  §  264S.) 

I.'  De  Bonis  Non.    Same  as  administrators.    Section  2606. 

J.  Ancillary  Letters.  Section  2633  requires  a  bond  to  protect  cred- 
itors, and  permits,  under  regulation,  dispensing  therewith  if  there  be  none. 

K.  Guardians,  there  was  formerly  no  exception  to  the  rule  requiring 
guardians  to  give  bonds.  The  new  act  permits  a  sort  of  mongrel  adminis- 
tration of  infants'  estates  of  not  over  $2,000  in  value,  where  the  liability 
is  divided  between  the  guardian,  who  gives  no  bond,  and  the  Surrogate. 
We  say  this  advisedly,  for  the  scheme  involves  the  desighation  by  the 
Surrogate  of  a  "person"  to  "collect  and  receive"  the  moneys  and  property 
"jointly"  with  the  guardian.  , 

The  order  dispensing  with  the  bond  and  designating  the  Surrogate's 
appointee,  must  direct  the  deposit  thereof,  "so  far  as  the  same  are  con- 
veniently capable  of  deposit"  ih  the  guardian's  na,me,  "subject  to  the 
order  of  the  Surrogate"  in  designated  safe  deposit.  In  some  counties 
lawyers  are  selected  to  share  this  responsibility,  and  the  scheme  has  worked 
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smoothly.  In  others  loss  has  resulted  therefrom,  where  the  guardian  and 
the  "person,"  neither  under  a  bond,  have  jointly  collected  a.nd  received, 
but  have  failed  to  deposit,  whether  because  they  decided  the  money  "not 
conveniently  capable  of  deposit"  or  because  they  had  converted  it.  See 
Matter  of  HinhfM,  88  Misc.  399.  Opinion  by  Fowler,  Surr.,  referring  to 
Haug  Y.  Bmitt,  87  Misc.  67.  Contra,  Matter  of  Huebsch,  87  MiSQ,  566. 
Note  this  was  before  the  amendment  of  this  section  in  1915. 
The  act  provides: 

§  2660.    Qualification  of  guardian  of  property. 

Before  letters  of  guardianship  of  an  infant's  property  are  issued  by  the  surrogate's 
court,  the  person  appointed  must  take  an  official  oath  as  proscribed  by  law  and 
execute  to  the  infant,  and  file  in  the  surrogate's  office  his  bond,  with  at  least  two 
sureties  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  walue  of  the 
personal  property,  and  of  the  rents  and  prqfita  of  the  real  property,  aad  of  tjjie 
^nn\ial  income  receivable  by  him  from  any  funds  of  which  the  guardian  will  not 
have  possession,  conditioned  that  the  general  guardian  will,  in  all  things,  faithfully 
discharge  the  trust  reposed  in  him,  and  obey  all  lawful  directions  of  the  surrogate 
touching  the  trust,  and  thathe  will,  in  all  things,  render  a  just  and  true  account  of 
air  moneys  and  other  properties  received  by  him,  and  the  application  thereof,  and 
of  his  guardianship,  whenever  required  so  to  do,  by  a  court  of  competent  jurisdic- 
tion; but  Jhe  surrogate  may,  in  bis  discretion,  limit  the  amount  of  the  bond  to  not 
,  ^e^  than  twee  the  valvie  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property  or  such  annual  income  receivable  by  him  for  the  term  of  three 
years. 

Where  the  property  of  the  infant  does  not  exceed  the  sum  or  value  of  $2,000,  as 
shown  by  the  petition,  the  surrogate  may,  in  his  <flscretion,  make  an  prder  disr 
pensing  with  such  bond  wholly  or  partly,  and  directing  that  the  guardian  collect 
and  receive  the  moneys  and  property  of  his  wa,rd  jointly  with  a  person  designated 
in  the  order,  and  that  all  such  moneys  and  other  property,  so  far  as  the  same  are 
conveniently  capable  of  deposit,  shall  be  deposited  in  the  name  of  such  guardian, 
subject  to  the  order  of  the  surrogate,  with  such  bank,  savings  bank,  trust  company, 
or  safe  deposit  company  as  shall  be  designated  in  such  order,  and  shall  be  withdrawn 
or  removed  only  on  the  order  of  the  surrogate. 

The  letters  issued  thereupon  shall  contain  the  substance  of  the  order. 

The  cost  of  the  safe  deposit  box  Shall  be  a  county  charge. 

Former  §  2830  of  this  Code.  From  2  R.  S.  150,  §  8;  L.  1881,  c.  535;  L.  1892,  c.  559. 
Am'd  by  L.  1914,  c.  520;  L.  1915,  c.  642  (in  effect  May  14,  1915). 

Provision  is  also  made  for  special  security  under  letters  restricted  to  a 
special  trust: 

§  2661.    Limited  and  restrictive  letters  of  guardianship. 

In  a  case  where  a  guardian  of  an  infant  is  named  or  appointed,  and  it  appears 
to  be  impracticable  to  give  a  bond  sufficient  to  cover  the  whole  amount  of  the  in- 
fant's personal  property,  the  surrogate  may,  in  his  discretion,  accept  security,  ap- 
proved by  him,  not  less  than  twice  the  amount  of  the  particular  portion  of  the  in- 
fant's property  which  the  guardian  will  be  authorized  under  the  letters  to  receive; 
and  issue  letters  thereon  limited  to  the  receiving  and  administering  only  such  per- 
sonal property  for  which  double  the  security  has  been  given,  and  restraining  the 
guardian  from  receiving  any  other  personal  property  of  the  infant,  until  the  further 
order  of  the  surrogate,  on  additional  further  satisfactory  security. 
'  From  former  §  2830  of  this  Code,  in  part,  rewritten. 

And  even  in  the  case  of  a  guardian  of  the  person.    For,  he  may  receive 
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funds  statedly  for  the  support,  education  or  other  welfare  of  his  ward.    Note 
the  particular  that  sureties  may  be  dispensed  with. 
The  act  provides: 

§  2662.  Id.;  of  general  guardian  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued  by  the  surrogate's 
court,  the  person  appointed  must  take  the  official  oath,  as  prescribed  by  law.  The 
surrogate  may  also  require  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed 
by  the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate  seems  proper; 
conditioned  that  the  general  guardian  will  in  all  things  faithfully  discharge  the 
trust  reposed  in  him,  and  duly  account  for  all  money  or  other  property  which  may 
come  to  his  hands,  as  directed  by  the  surrogate's  court. 

Former  §  2831  of  this  Code. 

A  guardian  appointed  by  some  other  court  must  under  §  2653  file  with 
the  Surrogate  a  certified  copy  of  the  order  or  decree  appointing  him  and 
of  the  bond  he  has  been  required  to  give.  This  section  had  no  retroactive 
effect.    Matter  of  Ldttmann,  88  Misc.  403. 

Ancillary  guardians  receive  letters  under  §  2656  without  •security,  imless 
the  infant's  estate  is  indebted  to  resident  creditors.  If,  under  §  2655,  the 
debts  be  paid  or  secured,  no  bond  is  required.  "Secured"  in  §  2655  does 
not,  we  think,  necessarily  imply  official  bond. 

A  guardian  by  will  or  deed,  under  §  2658  qualifies  "by  taking  and  filing 
his  oath  of  office,  and  a  bond  as  fixed  by  the  Surrogate."  The  will  or  deed 
may  expressly  dispense  with  such  bond.  Trust  companies  need  not  file  a 
bond.    Ibid. 

When  a  guardian  receives  a  distributive  share  for  his  ward  he  must  give 
additional  security  under  §  2739;  even  if  it  be  less  than  $2,000,  for  §  2650 
is  not  applicable  to  such  situation.  Matter  of  HirshfeM,  88  Misc.  399. 
See  chapter  on  Official  Bonds  for  full  discussion  of  the  subject  of  rights 
and  remedies. 


CHAPTER  IV 

REVOCATION  OF  LETTERS  AND  REMOVAL  OF  EXECUTORS  AND  ADMINISTRATORS 

§  619.  Source  of  power  to  revoke  letters. — Among  the  general  powers 
given  the  Surrogate's  Court  by  §  2510  is  the  power,  "  To  grant  and  revoke 
letters  testamentary  and  letters  of  administration  and  to  appoint  a  suc- 
cessor in  place  of  a  person  whose  letters  have  been  revoked.  .  .  .  To  direct 
and  control  the  conduct  and  settle  the  accounts  of  executors,  administrators 
and  tesifeamentary  trustees,  to  remove  testamentary  trustees  and  to  appoint 
a  successor  in  place  of  a  testamentary  trustee."  In  the  same  section, 
subd.  6,  also  "to  appoint  and  remove  guardians  for  infants."  And  under 
the  incidental  powers  of  Surrogates  conferred  by  §  2490  the  Surrogate  has 
power  "to  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a  former 
time,  a  decree  or  order  of  his  court." 

It  is  obvious  that  the  right  to  "control"  without  the  power  to  "remove" 
would  be  in  many  cases  shorn  of  effectiveness.  Hence,  in  the  exercise  of 
these  powers,  in  the  cases  provided  by  statute,  the  Surrogate's  authority 
over  executors  and  administrators  extends  to  their  removal  from  office 
and  the  revocation  of  letters  under  which  they  have  been  acting.  And 
where  he  has  issued  letters  under  a  misnomer  of  the  estate  or  testator, 
he  can,  in  a  proceeding  instituted  therefor,  amend  the  letters.  Matter  of 
ZermnsM  or  Siriski,  51  Misc.  661. 

§  620.  Revoking  letters  when  their  continuance  is  unnecessary. — The 
procedure  upon  revocation  of  letters  testamentary  or  of  administration 
was  formeiiy'^  covered  by  art.  6,  of  title  3,  of  chap.  18,  of  the  Code.  The 
act  of  1914  in  its  attempt  to  generalize  has,  however,  not  confined  the  pro- 
visions to  one  context,  though,  in  the  main,  they  will  be  found  in  §§  2569- 
2571;  §§  2572-2574;  §§  2624,  2640  and  2663. 

Before  indicating  the  procedure,  the  Code  provides  the  cases  in  which 
the  Surrogate  may  or  must  revoke  letters.  In  Matter  of  Stallo,  82  Misc. 
135,  Cohalan,  Surr.,  intimated  that  where  letters  issued  by  consent  to  onfe, 
not  entitled,  to  act  with  one  entitled,  he. had  power  on  revoking  the  letters 
of  the  one  entitled  to  include  those  of  the  associated  administrator  as  well, 
regardless  of  express  statute.  This  was  reversed  in  160  App.  Div,  86, 
which  was  affirmed,  211  N.  Y,  272. 

Section  2624  defines  the  cases  in  which  the  Surrogate  is  required  to  re^ 
voke  letters  granted  by  him,  because  the  necessity  for  their  continuance 
has  been  obviated  by  the  discovery  and  probate  of  a  will  where  intestacy 
had  been  supposed  to  exist,  or  the  revocation  of  probate  for  whatever 
cause  under  which  letters  testamentary  had  been  issued.  The  section  is 
as  follows: 
§§  619,  620  761 
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■  §  2624.     Revocation  of  letters  upon  proof  of  will. 

Where,  after  letters  of  administration,  on  the  ground  of  intestacy,  have  been 
granted,  a  will  is  admitted  to  probate,  and  letters  are  issued  thereupon;  or  where, 
a  subsequent  will  is  admitted  to  probate,  and  letters  are  issued  thereupon;  the  decree, 
granting  probate,  must  revoke  the  former  letters.    Former  §  2684. 

There  are  thus  two  cases  which  arise  under  this,  section. 

(«)  Prohat^fi  of  a,  will  of  a  supposed  intestate  upon  whose  esta,te  letters 
of  administration  have  heretofore  been  granted. 

(b)  The  admission  to  probate  of  a  will  later  than  the  one  under  which 
letters  testanientary  ha,d  been  granted. 

Fomier  §  2654  included  also  cases  of  revocation  of  probate.  The  special 
proceeding  to  that  end  having  been  abolished  we  note  merely  that  a  decree 
under  which  letter^  issue  may  be  reversed  on  appeal,  or  vacated  for  fraud, 
etc.,  and  thus  present  a  third  supposable  case  for  the  end  of  validity  of  the 
letters. 

Undfir  this  §  2624  the  Surrogate's  action  in  revoking  the  letters  of  ad- 
ministration or  testamentary,  as  the  case  may  be,  is  not  discretionary  but 
is  necessarily  incidental  to  his  making  the  decree  granting  or  revoking  pro- 
bate. The  directions  of  the  section  are  mandatory,  and  the  courts  will 
assume  that  a  decree  granting  or  revoking  probate  in  a  case  covered  by  the 
section  obeys  the  law  and  revokes  all  former  letters.  Power  v.  Speckman, 
126  N.  Y.  354,  358. 

In  N^house  v.  Gale,  1  Redf.  217,  a  will  failed  of  prc|bate.  Letters  in 
iijtestacy  were  issued.  Appeal  being  ta.ken  the  letters  of  administration 
were  revoked  and  temporary  letters  issued.  This  is  not  precisely  a  case 
under  §  2624,  but  illustrates  its  relationship  to  other  cases  below. 

It  is  manifest  from  the  wording  of  the  section  that  there  can  be  no  revo- 
cation of  letters  by  reason  of  the  discovery  of  a  will  or  of  a  later  will,  until 
the  jnaking  of  the  decree  granting  probate.  The  Code,  enabpdies  the  rule 
sta/ted  by  Surrogate  Bradford,  upon  an  application  to  revoke  letters  of 
administration  upon  allegations  that  a  will  existed  or  did  exist  at  the  time 
0|f  l^he  dea.th  of  thg  dfipedent  but  had  been  lost  or  fraudulently  destroyed; 
he  held  that,  until  proceedings. shpuld  have  been  instituted  to  establish 
the  instrument  and  should  have  terminated  in  some  judicial  act,  the  adnainis- 
tration  already  granted  should  Qontinue  for  the  protection  of  the  estate. 
Holland  V.  F^risr  2  Bradf .  334. 

But  t]feie  revocatJQii  by  due  probate  decree  is  complete.  In  faqt,  it  is 
radical.  So,  in  Bel4en  v-  Belden,  118  App.  Div.  296,  the  administrator 
thus  superseded  had  an  actiOR  pending  to  recover  estate  property,  Held, 
it  abated;  also  that  his  sureties  were  released.  [This  of  course  does  not 
affect  suits  pending  by  public  administrator  of  New  York,  ,See  §  23  of 
the  act  in  preceding  chapter.  The  "successor"  or  rather  the  superseding 
representative  cpntinues  suc)j,  a^tJO^s.]  Thereupon,  when  in  an  action, 
under  former  §  2653a,  the  probate  was  set  aside,  it  was  held  that  neither 
was  he,  reinstated,  ipso  f ado,  npr,tbe.q,cti|9n  revived;  but,  a  new  administra- 
tor must  be  appointed,  with  a  new  bond.    In  our  fourth  edition,  p.  671,  we 
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observed:  "This  might  well,  under  some  limitation  statute,  defeat  the 
estate  rights.  Section  115  of  Decedent  Estate  Law  might  well  be  amended, 
therefore,  by  adding  a  provision  transferring  forthwith  to  the  successor  or 
substituted  or  superseding  representative  the  right  to  prosecute  or  defend 
any  action  or  proceeding  involving  the  rights  of  the  estate  using  the 
analogy  of  the  public  administration  act  as  to  New  York  City." 

This  is  now  met,  in  the  act  of  1914  by  §  2653,  which  gives  the  "suc- 
cessor" just  such  powers. 

The  Matter  of  Mayer,  84  Misc.  9,  was  a  case  of  double  wills.  One  in 
English  naming  executors  to  act  here.  A  later  one  in  the  foreign  country 
and  language  naming  other  executors.  Held  not  to  Supersede  the  first 
appointment,  nor  to  require  revocation  of  their  letters. 

After  the  return  to  the  Surrogaite  of  the  record  after  judgment  reversing 
a  probate  decree,  [just  as,  formerly,  also  when  he  received  the  record  in  an 
action  under  §  2653a  adjudging  the  will  void],  the  Surrogate,  of  his  own 
motion,  should  (a)  revoke  the  outstanding  letters,  and  (6)  direct  the  holder 
to  render  his  account  for  settlements.  Matter  of  Cavanagh,  72  Misc.  584. 
In  this  case,  however,  it  was  urged  that  appeal  from  the  judgment  was 
pending.  Thereupon,  Heaton,  Surr.,  properly  appointed  a  temporary 
administrator. 

An  interesting  question  was  presented  in  Estate  of  Perfecta  de  Bolet 
Perasa.  It  was  held  that  the  issuance  of  letters  of  administration  c.  t.  a. 
terminated  the  office  of  the  temporary  administrator  {Matter  of  Choate, 
105  App.  Div.  356;  Matter  of  Goetz,  120  App.  Div.  10),  and  the  fact  that 
later  the  letters  of  administration  e.  t.  a.  have  been  revoked  does  not  revive  ' 
the  letters  of  the  temporary  administrator  (Belden  v.  Belden,  118  App. 
Div.  296).  Besides,  "if  the  temporary  administrator  could  be  treated  as 
still  in  office,  the  procedure  to  obtain  the  payments  sought  by  the  ap- 
plicants is  that  (formerly)  prescribed  by  former  sections  2672  and 
2723  of  the  Code  of  Civil  Procedure."  Ni  Y.  Law  Journal,  January  24, 
1912. 

The  continuance  of  authority  is  not  terminated  by  the  mere  acquisition 
of  residence  subsequently  by  one  who  might  but  for  non-residence  have 
originally  received  them.    Matter  of  Orlando,  148  N.  Y.  Supp.  270. 

§  621.  Exclusive  jurisdiction  of  the  Surrogate. — The  Supreme  Court 
succeeded  to  the  Court  of  Chancery,  inheriting  no  jurisdiction  to  remove 
executors  or  to  revoke  letters  testamentary.  See  Wood  v.  Brown,  34  N.  Y. 
337;  Quackenboss  v.  Southivick,  41  N.  Y.  117;  Hood  v.  Hood,  85  N.  Y.  561. 
The  Surrogate  alone  has  guch  power.  Matter  of  Hood,  98  N.  Y.  363,  afE'g 
2  Dem.  583,  The  Surrogate  issues  the  letters  and  is  alone  clothed  with 
power  to  revoke,  them  by  the  statute  whiqh  points  out  the  mode  of  its 
exercise.  Therefore,  it  is  no  answer  to  an  application  for  the  removal  of  an 
execiitorj  that  an  action  is  pending  in  the  Supreme  Court  praying  for  a 
judgment  to  the  same  effect.    Matter  of  Hood,  swpra,  at  p.  371. 

§  622.  Direct  proceedings  for  revocation  of  letters. — It  has  been  noted 
that  the  provisions  of  §  2624  are  mandatory,  and  that,  in  the  cases  where 
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the  letters  already  granted  have  become  nugatory  by  reason  of  subsequent 
judicial  acts  by  the  Surrogate,  he  must  revoke  outstanding  letters. 

Section  2569  (which  purports  to  combine  and  modify  former  §§  2685, 
2817,  2832  and  2858)  prescribes  other  cases  in  which  the  Surrogate  is  em- 
powered to  entertain  application  brought  directly  for  the  revocation  of 
letters  testamentary  or  of  administration  and  for  removal-  of  guardians  or 
trustees.  This  section  will  be  discussed  under  its  separa/te  subdivisions, 
which  are  eight  in  number,  but  certain  general  rules  riiust  first  be  premised. 
Of  course,  if  there  are  several  representatives  the  revocation  of  the 
authority  of  one  does  not  give  occasion,  in  and  of  itself,  to  recall  the  letters 
of  the  other.  Matter  of  McDonald,  211  N.  Y.  272.  Not  only  has  the  Sur- 
rogate jurisdiction  in  these  proceedings,  as  already  observed,  but  he  has 
a  discretion  under  this  section,  Matter  of  Baldasarro,  92  Misc.  627,  which, 
except  in  cases  ot  improper  exercise,  will  not  be  disturbed  by  the  Appellate 
Courts.  Matter  of  Keinz,  88  Hun,  298,  301,  citing  McOeorgev.  BvM,  24 
N.  Y.  169;  Matter  of  Chase,  32  Hun,  320;  Matter  ofWest,  40  Hun,  291, 
aff'd.lll  N.  Y.  687;  Freeman  v.  Kellogg,  4  Redf.  218;  Martin  v.  Duke,  5 
Redf .  597.  See  also  Matter  of  Moulton,  10  N.  Y.  Supp.  717.  See  Matter  of 
Dunn,  63  Misc.  180,  as  to  reason  for  declining  to  act  pending'  an  appeal. 
Thomas,  Surr.  And  an  appeal  will  always  lie  from  the  decree  of  the  Sur- 
rogate in  this  regard,  to  the  Appellate  Division,  which  may  reverse  in 
case  the  discretion  has  been  improperly  used.  Thus  where  it  appeared 
that  an  executor  and  trustee  had  disregarded  the  provisions  of  the  will  in 
regard  to  the  use  of  the  trust  moneys  and  had  acted  without  the  concur- 
rence of  his  coexecutor  and  trustee,  that  he  checked  out  moneys  to  his  own 
order  and  lent  them  to  individuals  upon  railroad  bqnds,.  and  also  purchased 
with  moneys  of  the  estate  second  mortgage  bonds  of  a  railroad  company, 
the  Appellate  Division  in  the  First  Department  held,  that  the  Surrogate's 
exercise  of  discretion  in  refusing  to  remove  the  trustee  was  improper  and 
accordingly  reversed  his  decree.  Matter  of  Havemeyer,  8  App.  Div.  519, 
524.  See  also  Matter  of  Jacob,  5  App.  Div.  508,  514;  Haight  v.  Brisbin,  100 
N.  Y.  219.  As  to  an  appeal  to  the  Court  of  Appeals  in  such  cases  the  rule 
has  been  stated  by  that  court  (Matter  of  McGillivray,  138  N.  Y.  308)  the 
court  using  the  following  language  (see  opinion  of  Earl,  J.,  at  p.  311): 
"The  facts  as  disclosed  in  this  record,  do  not  make  a  very  flagrant  case  of 
misconduct  against  the  trustee,  but  we  think  there  was  sufficient  evidence 
to  give  the  Surrogate  jurisdiction  and  to  justify  the  exercise  of  the  discre- 
tion conferred  upon  him  bythe  section  referred  to.  Where  the  evidence 
tends  to  establish  any  of  the  causes  for  removal  mentioned  in  the  section, 
then  whether  the  trustee  should  be  removed  is  a  matter  resting;  in  the  first 
■  instance,  in  the  discretion  of  the  Surrogate.  If  he  concludes  that  the  evi- 
dence is  sufficient  he  may  remove  him,  and  his  discretion  is  subject  to  re- 
view upon  appeatl  by  the  General  Term.  But  if  his  discretion  be  there 
affirmed,  and  there  be  some  evidence  in  the  record  to  sustain  the  decision, 
then  there  is  no  question  of  law  for  consideration  here,  and  we  have  no 
jurisdiction  to  interfere  with  the  discretioH  ptbjJerly  vested  in  the  courts 
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below."  See  opinion  by  Ketcham,  Surr.,  in  Matter  of  Engel,  74  Misc.  3(J8, 
where  safety  of  estate  is  made  the  norm  by  which  a  wise  "discretion"  is 
tested.    The  entire  §  2569  is  as  follows: 

§  2669.     Removal,  or  revocation  of  lellers  for  disqualificaHon,  misconduct,  etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  interested  in  the  estate  of  a 
decedent,  or  a  ward  or  friend  of  a  ward,  or  a  person  beneficially  interested  in  the 
executioii  of  a  trust,  or  any  stirety  on  a  bond  of  a  person  to  whom  letters  have  been 
granted  or  of  a  trustee  may  present  to  the  surrogate's  court  having  jurisdiction, a 
petition,  praying  for  a  decree  revoking  those  letters,  or  removing  such  trustee,  and 
that  the  respondent  m^y  be  cited  to  show  cause  why  a  decree  should  not  be  made 
accordingly: 

1.  Where  the  respondent  was,  when  appointed  or  when  letters  were  issued  to 
him,  or  has  since  become  incompetent,  or  disqualified  by  law  to  act  as  such,  and  the 
grounds  of  the  objection  did  not  exist,  or  the  objection  was  not  taken  by  the  peti- 

,    tioner,  or  a  person  whom  he  represents,  before  the  letters  were  granted  or  the  ap- 
pointment made. 

2.  \Vhere,  by  reason  of  his  having  wasted  or  improperly  applied  the  money  or 
other  assets  in  his  hands,  or  invested  money  in  securities  unauthorized  by  law,  or 
otherwise  improvidently  managed  or  injured  the  property  committed  to  his  charge; 
or  by  reason  of  other  misconduct  in  the  execution  of  his  office,  or  dishonesty,  drunk- 
enness, improvidence,  or  want  of  understanding;  he  is  unfit  for  the  due  execution  of 
his  office, 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to  obey  any 
lawful  direction  of  the  surrogate  contained  in  a  decree  or  order,  or  any  provision 
of  law  relating  to  the  discharge  of  his  duty. 

4.-  Where  the  grant  of  his  letters;  or  his  appointment  was  obtained  by  a  false  sug- 
gestion, of  a,  material  fact. 

6.  Where  by  the  terms  of  a  will,  deed  or  order  his  office  was  to  cease  upon  a  con- 
tingency which  has  happened. 

6.  In  the  case  of  an  execiltor,  who  has  not  been  required  to  give  a  bond,  where 
his  circumstances  are  such  that  they  do  not  afford  adequate  security  to  the  creditors 
or  persons  interested  for  the  due  administration  of  the  estate;  or  where  he  has  re- 
moved or  is  about  to  remove  from  the  state. 
,7,  In  case  of  a  guardian  where  he  has  removed  or  is  about  to  remove  from  the 
state,  or  where  the  interest  of  the  infant  will  be  promoted  by  the  appointment  of 
another  person  as  guardiail. 

'  8.  In  the  case  of  a  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  where  it  is  shown  that  the  absentee  has  returned;  or  that  he  is  living,  and 
capable  of  returning  and  resuming  the  management  of  his  affairs;  or  that  an  executor, 
or  administratop-in-chief  has  been  appointed  upon  his  estate;  or  that  a  committee  of 
his  property  has  been  appointed  by  a  competent  court  of  the  state. 

Former  §§  2685,  2817,  2832,  2858  of  this  Code,  combined.  From  2  R.  S.  72,  §  18; 
M;  152,  §  14;  L.  1837,  c.  460. 

§  623,  Section  2569 — Who  may  apply. — ^The  first  paragraph  is  as 
follows: 

Removal  or  revocation  of  letters  for  disqualification,  misconduct,  etc.  ' ' 

lA  either  of  the  following  cases,  a  ci-editor,  or  person  interested  in  the  estate  of 

~     '  decedent  or  a  ward  or  friend  of  a  ward,  or  a  person  beneficially  interested  in  the 

<  execution  of  a  trust,  or  any  surety  on  a  bond, of  a  person  to  whom  letters  have  been 

.granted,  or  pf  a  trustee,  may  present,  to  the  surrogate's  court  haying  jurisdiction, 

,,  a, petition  praying, for  a  deqree  reyoking  those  letters  or  removing  such  trustee; 

and  that  the  respondent  may  be  cited  to  show  cause  why  a  decree  should  not  be 

madeaccoi^gly,' ' 
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The  authority  of  the  Surrogate  being  derived  from'the  statute  and  rest- 
ing solely  upon  it,  it  is  important  to  know  who  are  the  persons  who  may 
present  the  petition  for  revocation  of  letters  under  thi?  section.    The  sec- 
tion provides  that  the  prayer  for  a  decree  revoking  letters,  which  have 
been  issued  by  a  Surrogate  to  an  executor  or  administrator,  may  be  pre- 
sented by  a  creditor  or  a  person  interested  in  the  estate.    The  word  "  cred- 
itor" is  defined  by  the  Code,  §  2768,  subd.  3;-   And  by  the  same  section, 
subd.  11,  the  expression,  "person  interested,"  is  defined.    And  it  is  also 
provided  by  the  same  section,  that  wherever  a  provision  of  chap.  18  pre- 
scribes, "that  a  person  interested  niay  object  to  an  appointment,  or  may 
apply  for  an  inventory,  an  account,  or  an  increased  security,  any  allega- 
tion of  his  interest,  duly  verified,  suffices,  although  his  interest  is  disputed; 
unless  he  has  been  excluded  by  a  judgment,  decree,  or  other  final  deter- 
mination and  no  appeal  therefrom  is  pending."    So  it  has  been  held  that 
when  a  person  alleging  himself  to  be  entitled  as  a  legatee  under  a  testator's 
will,  or  even  as  the  assignee  of  a  legatee,  files  a  petition  wherein  he  avers 
the  existence  of  causes  which  would  justify  the  removal  of  the  executor 
and  prays  that  such  removal  be  decreed,  the  executor  can  no  more  deprive 
the  Surrogate  of  jurisdiction  by  disputing  the  petitioner's  interest  than  he 
can  accomphsh  that  result  by  disputing  the  existence  of  the  causes,  which 
the  petitioner  may  have  assigned  as  the  foundation  of  his  application. 
Susz  V.  Forst,  4  Dem.  346,  349,  Rollins,  Surr.,  distinguishing  Hurlburt  v. 
Durant,  88  N.  Y.  121,  and  Fiester  v.  Shepard,  92  N.  Y.  251,  as  to  the  effect 
of  a  verified  answer  denying,  the  validity  of  a  claim  under  former  §  2718. 
This  does  not  mean,  however,  that  the  Surrogate  has  no  jurisdiction 
where  the  status  of  the  applicant  is  put  in  issue  to  deitermine  whether 
he  is  or  is  not  a  person  interested.    The  Surrogate  always  possesses  this 
jurisdiction.    See  Matter  of  Wheeler,  46  Hun,  64;  In  re  Stem's  Estate,  9 
N.  Y.  Supp.  445. 

In  Matter  of  McGarren,  112  App.  piv.  507,  an  alleged  widow  petitioned 
that  letters  be  revoked  and  reissue  to  her  as  widow.  The  administrator, 
by  way  of  answer,  set  up  a  decree,  annulling  her  marriage  to  decedent  in 
his  lifetime  and  not  appealed  from.  She  replied  that  the  judgment  was  a 
nullity  in  that  process  was  not  served  upon  her.  The  Surrogate  doubted 
his  power  to  try  that  question  but  denied  her  petition  upon  the  ground 
that  the  decree  was  conclusive  upon  him  until  set  aside  in  a  direct  proceed- 
ing. The  Appellate  Division  held  he  had  power  to  examine  the  question 
in  order  to  determine  the  status  and  procee4ed  to  4o  so  fqr  itself,  held  the 
service  good,  the  annulment  binding,  and  affirmed  the  dismissal  of  her 
petition. 

The  exercise  of  this  jurisdiction  is  most  important,  for  the  court  ought 
not  to  remove  one  having  charge  of  the  estate  except  upon  convincing 
proof  of  the  disqualification  or  misconduct  contemplated  by  the  statute, 
and  therefore  it  is  always  a  valid  issue  to  be  determined  by  the  Surrogate, 
that  the  petitioner  for  the  removal  has  no  status  under  the  Code.  Thus, 
in  one  of  the  cases  cited  above,  Surrogate  Ransom  held,  that  where  the 
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petitioner  had  a  claim  against  the  business  of  the  testator  subsequent  to 
his  death,  and  while  the  business  was  being  conducted  by  the  executors 
and  the  surviving  partner  under  an  authority  conferred  by  the  will,  the 
debt  was  not  one  against  the  testator's  estate  in  general,  but  only  against 
such  assets  as  were  properly  embarked  in  the  business,  subsequent  to  the 
testator's  death.  Surrogate  Ransom  said,  "He  is  simply  a  creditor  as  to 
the  fund  against  which  he  might  recover  judgment,  which  is  simply  an 
asset  or  investment  of  the  estate.  This  view  is  emphasized  by  the  con- 
sideration that,  apart  from  the  authority  to  continue  the  business,  the  debt 
having  accrued  subsequent  to  the  death  of  the  decedent,  the  petitioner 
would  not  have  been  a  creditor  of  the  estate  or  of  the  decedent;  he  would 
hate  had  a  claim  only  against  the  executor  personally."  In  re  Stern's 
Estate,  2  Cotinoly,  204. 

Under  the  amended  form  of  §  2768,  subd.  3,  if  the  business  were  being 
"prbpferly  continued,"  it  would  be  "a  claim  for  expense  of  administration" 
and  no  longer  excludible. 

Under  the  general  phrase,  "persons  interested,"  of  course  any  person 
expressly  described  in  |  2768  would  be  entitled  to  petition,  as  a  remainder- 
man. Fembacher  v.  Fernbacher,  4  Dem.  227.  So  a  person  named  as 
legatee  and  executor  in  a  will  which  the  Surrogate  has  refused  to  admit 
to  probate  by  a  decree  from  which  an  appeal  is  pending,  has  been  held  to 
be  a  person  interested,  on  the  ground  that  the  appeal  suspended  all  pro- 
ceedings under  the  decree  of  the  Surrogate  and  that  as  he  certainly  would 
have  an  interest  if  the  appeal  were  successful,  that  interest  would  be 
deemed  sufficient  to  base  such  an  application  upon,  until  the  decision  of 
the  Surrogate  was  affirmed  or  reversed.  Newhouse  v.  G-ale,  1  Redf.  217, 
219,  Smith,  Surr.;  Cunningham  v.  Souza,  1  Redf.  462.  So  an  assignment 
of  interest  by  one  who  properly  comes  within  the  expression  "person  in- 
terested," will  not  defeat  his  status  if  he  alleges  that  such  assignment  was 
proCuifed  by  fraud.  Schmidt  v.  Heusner,  4  Dem.  275,  276.  But  on  the 
other  hand,  the  words  "or  otherwise"  in  subd.  11  of  §  2768  relate  only  to 
persons  entitled  either  absolutely  or  contingently  to  share  in  the  estate  or 
proceeds  thereof  and  do  not  extend  the  definition  beyond  such  persons. 
So  that  it  has  been  held  that  a  debtor  of  the  estate,  as  such,  cannot  be  in- 
cluded in  the  category  of  persons  interested.  The  distinction  between 
persons  interested  and  creditors,  which  continually  appears  throughout 
chap.  18,  is  so  marked  and  so  consistently  maintained  as  to  indicate  that 
it  was  not  within  the  conteitiplation  of  the  Code  that  debtors  should  be 
included  in  either  categOi'y.  See  argument  of  Rollins,  Surr.,  in  Drexel  v. 
Berhey,  1  Dem.  163,  pp.  166-168.  The  extract  from  §  2768  above  quoted, 
to  the  effect  that  a  person  interested  may  object  to  an  appointment  or 
may  apply  for  an  inventory,  an  account,  or  increased  security  on  a  mere 
verified  allegation  of  his  interest  and  that  such  allegation  suffices  although 
the  interest  is  disputed,  does  not  extend  beyond  the  express  letter  of  the 
section. 

A  vice  consul,  imder  proper  treaty  right,  may  stand  in  the  place  and 
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stead  of  a  "person  interested,"  a  national  of  his  country.   Matter  of  §^bo, 
143  N.  Y.  Supp.  678.  -  ,         ,,,     .,., 

So  also  a  public  administrator, ex  officio,  naay  petition.  Matter,  gf  Mc- 
ikfwZZea,  85  Misc.  661.  , 

In  Matter  of  Kennedy,  143  App.  iDiv.  839,  a  receiver,, in  supplernentary 
proceedings,  of  one  of  the  executors  was  held  to  be,  a  creditor  but  onjy  tO 
extent  of  debtor's  interest  in  the  estate.  But  as  such ,  he  was  entitled  to 
petition  for  removal. 

Prior  to  the  Code,  Surrogate  Bradford  held,  in  the  case  of  a  creditor  majk- 
ing  an  application  for  the  remova,l  of  an  executrix,  that  an  apparent  inter- 
est, duly  sworn  to,  would  be  sufficient  to  justify  the  order  to  show  cause, 
and  that  the  validity  of  the  claim  would  not  be  tried  pn,such  an .appligat- 
tion.  Cotterell  v.  Brock,  1  Bradf .  148.  And  Surrogate  Tuckp;r,h|eld  similarly 
in  a  later  case,  as  to  the  claim  of  an  alleged  legatee,  th3.t  hef;  interest  if 
sworn  to  would  be  assumed  as  proven  prima,  facie,  and,  woyld  not;  be.  tried 
upon  the  application  for  the  giving  of  security.  J^Iatter  of  Mpvchant,  1 
Tucker,  17.  The  second  decision  comes  clearly  within  the. intent. of  subd. 
11,  the, first,  decision  is  excluded  thereby;  but  it  is  doubtful  wh^tli^r  j^nder 
the  words,  "object  to  an  appointipent,"  an  application  for  the  removal 
of  an  executor  could  properly  be  included.  ,    .,   ,,'       ,,,. 

He  CQuld  urge  the  objection  of  statutory  disqualifica(tiori  at  the  outset 
presumably.  ,      ,       . 

And  the  rule  above  stated,  as  to  the  right,  of  the  .Sprrogate  to.cjetpr; 
mine  the  status  of  the  applicant  in  such  a  proceeding,  is  believed  to^be 
correct.  The  decision  by  Surrogate  Rollins,  {Susz  v,  Forst,  supra),  ,that 
the  Surrogate  could  not  be  divested  of  jurisdiction, in  proceedings  for  the 
removal  of  an  executor,  by  disputing  the  petitioner's  interest,  is  in  no^  re- 
spect inconsistent  with  this  rule,  for  the  learned  .Surrogate  held  in  t^at 
case  (4  Dem,  at  p.  349),  that  it  is  for  the  Surrogate  to  determine  upon  ^the 
evidence  as  well  the  status  of  the  petitioner  as  the  justice  and;  propriety 
of  affording  him  the  rehef  which  he  asks.  And  Surrogate  Coleman  {Wood- 
ruff v.  Woodruff,  3  Dem.  505,  509)  distinctly  points  out  that  the  proceedings 
specified  in  subd.  11,  of  §  2768,  former  2514,  are  each  perfectly  defined  and 
well  understood  and  entirely  distinqt  from  proceedings  tio  remove  an  execur 
tor  or  administrator.  And  in  that  case  where  the  petitioner  was  the  wife 
of  the  decedent  and  had  assigned  her  interest  to  the  administrator,  which 
assignment  she  claimed  to  have  been  procured  by  fraudulent  and  dis- 
honest acts  of  said  administrator,  which  she  claimed  to  be  grounds  for  his 
removalj  it  was  held  that  the, court  had  no  power  to  try  and  deterpiine  t^ie 
question  whether  the  assignment  was  vahd  or  was  ypid  for  the  fyaud  alleged 
(citing  Harris  v.  Meyer,  3  Redf.  i^O;,Riggs  v.  Cragg,  89  N.,  Y.  480)  aiid  ,as 
until  that  question- was  determined  ,she  had  parted, with  the  interest, whieji 
would  entitle  her  to  petition  for  the  .rempyal  of  the  administratpi;* ,  the 
proceedings  were  accordingly  disrnissed. 

§624.  As  to  guardians  and  trustees. — But  §2569  now  covers  p|^p 
guardians  and  trustees.    Hence  we  are  to  ^jj^  tha,t,  as  to  guardi^s^  "a 
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ward  Of  a  friend  of  a  ward  "  may  apply,  or  a  surety.  And  as  to  testamentary 
trustees  a  person  "beneficially  interested"  in  the  execution  of  the  trust. 
And  as  to  both  we  presume  the  statutory  intent  to  include  a  creditor. 

GuAKDiANS,  Cases  under  former  §§  2685,  2837,  excluding  the  surety, 
no  longer  apply. 

Guardians  by  will  or  deed  are  included  in  the  general  word  guardian. 
So  former  §.  2858  and  the  cases  thereunder  still  are  to  be  considered.  That 
section  approximated  the  practice  to  that  for  the  removal  of  a  testamen- 
tary trustee.  This  is  a  limiting  of  the  power  Surrogates  have  over  guard- 
ians whose  authority  depends  wholly  upon  judicial  appointment.  Mackay 
V.  Fullerton,  4  Dem.  153.  But  in  construing  the  statute  relating  to  the 
removal  of  testamentary  trustees  in  this  connection  the  courts  must  bear 
in  mind  the  distinction  between  the  duties  of  a  trustee  and  of  a  guardian. 
For  example,  the  term  "incompetency"  may  have  a  different  signification 
in  its  two  appUcations.  The  idea  of  unsuitableness  is  common  to  both, 
but  in  relation  to  a  guardian,  it  has  relation  not  only  to  mental  condition 
and  mpral  status,  but  also  imports  that  in  the  interests  of  the  child  in 
respect  of  nurture,  care,  education  and  safety,  the  court  may  take  into 
consideration  the  relative  social  and  pecuniary  position  of  the  guardian  and 
the  infant.    DamareU  v.  Walker,  2  Redf.  198,  205. 

The  personaUty  of  the  trustee  is  quite  immaterial  if  he  possess  integrity 
in  his  trust.  The  relations  of  a  guardian  to  his  ward  are  more  personal, 
and  in  the  case  cited  the  Surrogate  observed  that  if  a  man  of  wealth  should 
in  a  period  of  insanity  nominate  by  his  will  a  servant  of  unrefined  habit 
of  life  the  guardian  of  his  child,  the  Surrogate  would  not  hesitate  to  decree 
her  removal. 

The  questions  of  fact  upon  an  appUcatioti  for  such  a  removal  may  be 
referred  to  a  referee,  who  may  take  proof  of  and  report  the  same.  Matter 
of  King,  42  How.  607. 

Trustees.  Former  §  2817  contained  three  subdivisions,  which  are  within 
the  purview  of  the  new  section,  §  2569.  In  discussing  former  §  2817  we 
observed  (4th  ed.,  p.  1061)  that  it  assimilated  the  practice  to  removal  of 
executors  imder  former  §  2685  (nov/  §  2569).  The  status  of  the  trustee  is 
recognized  as  that  of  one  in  whom  the  testator  placed  a  personal  confidence, 
and  the  same  principles  obtain,  as  with  executors,  in  applying  the  rules  as 
to  what  constitutes  disqualification,,  improvidence,  etc.  As  to  the  third 
subdivision  of  the  section^  however,  the  disregard  of  a  valid  order  or  decree 
or  provision  of  law,  the  test  is  as  to  the  order  or  decree  that  it  must  have 
been  "made  as  prescribed  in  this  title,"  and  as  to  the  "provision  of  law" 
it  must  relate  to  the  discharge  of  the;  trustee's  duty. 

When  the  trustee  is  also  an  executor,  his  removal  as  trustee,  it  has  been 
held,  does  not  of  itself  terminate  his  executorship  (Deraismes  v.  Duriham, 
22  Hun,  86),  even  where  the  removal  as  trustee  is  on  the  ground  of  incom- 
petency due  to  lunacy.    Matter  of  Wqdsworth,  2  Barb.  Ch.  381. 

Before  the  Code  it  was  held,  where  the  cestuis  que  trustent  were  of  full 
age,  and  objected  to  the  incumbent  trustee,  not  upon  any  of  the  statutory 
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grounds  but  on  purely  personal  grounds,  that  the  court  would  endeavor 
to  be  guided  by  their  desire  and  preference.  Ex  parte  Morgan,  66  N.  Y. 
618,  aff'g  63  Barb.  621.  In  this  case  the  trustee  was  not  accused  of  any 
wrongdoing,  and  had  discharged  his  trust  theretofore  with  fiddity.  See 
also  Matter  of  Townsmd,  73  Misc.  481,  487. 

This  doubtless,  no  longer  applies  except  in  cases  whefe  the  trustee  is  a 
successor  trustee.  One  whom  the  testator  has  personally  selected  and 
designated  should  not  be  set  aside  at  the  mere  wish  of  the  beneficiary. 
Where  it  does  not  appear  that  he  is  not  properly  caring  for  the  property 
in  his  hands,  or  that  he  is  in  any  way  imperiling  the  estate  or  sacrificing 
its  interests,  no  ground  is  furnished  for  removing  an  acting  trustee  under 
a  will.    Baldwin  v.  PaleUj  24  Misc.  170 ,  176,  and  cases  cited. 

The  allegations  of  a  petition  for  a  removal  of  a  testamentary  trustee 
must  be  explicit,  and  must  bring  the  case  within  the  Code  provisions: 
Allegations  on  information  and  belief  are  insufficient.  Ferris  v.  Ferris, 
2  Dem.  336. 

Section  2569  merely  requires  the  citation  of  the  respondents.  There  is 
no  need  to  cite  anyone  else.    Matter  of  Sterling,  68  Misc.  3. 

The  chief  object  the  court  keeps  in  view  is  the  safety  of  the  trust.  Mis- 
use of  funds  or  improper  investments  endanger  the  trust  property.  But 
so  also  it  is  held,  do  hostile  and  unfriendly  relations  between  a  trustee  and 
his  cotrustees  {Deraismes  v.  DunharH,  22  Hun,  86),  if  they  are  irrecon- 
cilable, and  make  the  execution  of  the  trust  impracticable,  but  not  if  they 
amount  to  mere  ill-feeling.  Russah  v.  Tobias,  12  Civ.  Proc.  Rep.  390; 
McKenna  v.  O'Connell,  84  Misc.  582. 

See  Matter  of  Boyle,  166  App.  Div.  504,  where  trustee  was  hostile  to  the 
testator's  purpose  set  out  in  the  will  and  his  conduct  showed  "^biding 
inertia,  indifference,  or  design  to  thwart  or  retard"  the  execution  of  the 
trust. 

For  cases  on  removal  of  testamentary  trustees  see: 

Fraudulent  misuse  of  funds.  Hooley  v.  Gieve,  82  N.  Y.  625;  Matter  of 
Smith,  7  N.  Y.  Supp.  327;  Ex  parte  Wiggins,  29  Hun,  271;  Matter  of  Mal- 
lon,  38  Misc.  27. 

Improvidence.    Matter  of  Cady,  103  N.  Y.  678,  1  Silv.  220. 

Incompetency.    Matter  of  Cohn,  78  N.  Y.  248. 

Insolvency.    Ex  parte  Paddock,  6  How.  Pr.  215. 

Improper  investments.  Matter  of  O'Hara,  62  Hun,  531;  Matter  of 
Wotton,  59  App.  Div.  584. 

Disregard  of  the  trust.  Ration  v.  McFaddon,  15  N.  Y.  St.  Rep. 
124;  Matter  of  Havemeyer,  3  App.  Div.  519;  Matter  of  McKeon,  37  Misc. 
658. 

So  the  passive  acquiescence  or  negligent  indifference  of  a  trustee  as  to 
his  cotrustees'  misuse  of  the  trust  moneys  is  good  ground  for  his  removal. 
Matter  of  Mallon,  supra.  So  also  dissension  between  cotrustees  to  such 
an  extent  as  to  imperil  the  trust,  of  obstruct  proper  administration  is 
proper  ground  for  removing  the  offending  trustee.    Deraismes  v.  Dunham, 
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22  Hun,  86;  Qvackenboss  v.  Southwick,  41  N.  Y.  117;  Oliver  v.  Frisbie,  3 
'  Dem.  122. 

See  as  to  trustee's  accepting  profits  or  commissions  "on  the  side";  e.  g., 
on  loans  of  estate  moneys,  paid  him  by  borrowers.  Young  v.  Barker, 
141  App.  Div.  801,  809;  Matter  of  Keller,  142  App.  Div.  454;  Pyle  v.  Pyk, 
137  App.  Div.  568;  Matter  of  Thieriot,  117  App.  Div.  686. 

The  Appellate  Division  may  review  the  Surrogate's  action  in  removing 
a  testamentary  trustee;  but  no  appeal  will  he  to  the  Court  of  Appeals  if 
it  affirms  his  action,  in  cases  where  there  is  evidence  to  sustain  his  deci- 
sion.   Matter  of  McGHUvray,.  138  N.  Y.  308. 

QBaUNDS   FOE  REMOVAL,   ETC. 

§  625.  Subdivision  1  of  §  2569. — Subdivision  1  is  as  follows: 

Where  the  respondent  was,  when  appointed,  or  letters  were  issued  to  him,  or 
has  since  become,  incompetent,  or  disqualified  by  law  to  act  as  such,  and  the  grounds 
of  the  objection  did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner,  or 
.  a  person  whom  he  represents  before  the  letters  were  granted  or  the  appointment 
made. 

The  incompetency  or  disqualification  contemplated  by  this  subdivision, 
is  that  defined  in  §  2564,  which  define  respectively  who  are  incompetent 
to  receive  letters  testamentary  or  of  administration  or  to  qualify  as  guard- 
ians or  trustees.  Coggshall  v.  Green,  9  Hun,  471;  Freeman  v.  Kellogg,  4 
Redf.  218,  224.  It  was  held  in  Matter  of  Campbell,  56  Misc.  229,  t^at 
it  does  not  refer  to  an  application  to  revoke  by  one  having  a  prior  right. 
But  this  was  reversed,  123  App.  Div.  212,  citing  Matter  of  Tyers,  41  Misc. 
378.  The  proposition  thus  fixed  is  that  issuing  letters  to  one  not  priorily 
entitled  fixes  upon  him  a  "disquahfication"  under  subd.  1,  which  the  one 
priorily  entitled  may  subsequently  assert  if  he  was  not  cited  or  represented 
on  the  original  application.  There  were  two  dissents  in  the  Appellate 
Division  in  the  Campbell  case,  and  the  reasoning  of  their  opinion  is  sound. 
But,  at  present,  there  is  this  additional  meaning  judicially  read  into  the 
words  of  subd.  1. 

The  converse  of  the  subdivision  is  not  true,  viz.,  that  the  subsequent 
removal  of  a  disqualification,  say  non-residence,  of  one  priorily  entitled 
otherwise  will  not  warrant  the  revocation  of  letters  theretofore  issued. 
Matter  of  Orlando,  148  N.  Y.  Supp.  270. 

While  some  of  the  grounds  for  refusing  to  issue  letters  in  the  first  in- 
stance are  specified  as  grounds  for  removal  in  subd.  2,  which  is  discussed 
below,  subd.  1  is  nevertheless  distinct  in  this  respect,  that  it  authorizes 
the  Surrogate  not  only  to  remove  an  executor  for  causes  developing  after 
his  appointment,  which  power  he  possessed  before  the  Code,  if  not  ex- 
pressly, certainly  incidentally,  but  also  empowers  him  to  revoke  his  letters 
upon  its  being  made  to  appear  that  the  person  to  whom  he  has  granted 
letters  was  not  competenit  to  receive  them  at  the  time  they  were  granted. 
This  power  was  not  expressly  conferred  prior  to  the  Code,  although  doubt- 
less it  could  have  beea  exercised  under  the  power  of  the  Surrogate  to  va- 
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cate  or  set  aside  his  acts  or  decrees,  if  it  were  shown  that  any  fact  which 
would  have,  if  known,  justified  him  in  withholding  letters,  was  improperly 
suppressed.  Thus  letters  will  be  revoked  where  the  court  is  satisfied  that 
the  administrator's  whole  interest  is  adverse  to  that  of  the  estate.  Matter 
of  Wallace,  68  App.  Div.  649;  Matter  of  West,  40  Hun,  291,  aff'd  111  N.  Y. 
687.  But  the  mere  fact  that  the  administrator  before  ajqjointment  exe- 
cuted a  formal  renunciation  is  no  reason  for  revoking  letters.  Matter  of 
Treadwell,  37  Misc.  584. 
§  626.  Subdivision  2.^Subdivision  2  is  as  follows: 

Where,  by  reason  of  his  having  wasted  or  improperly  applied'  the  money  or  other 
assets  in  his  hands,  or  invested  money  in  securities  unauthorized  by  law,  or  other- 
wise improvidently  managed'  of  injured  the  property'  committed  to  his  charge,  or 
by  reason  of  other  miseonduetin  the.  execution  of  his  oflSce,  or  dishonesty,  drunken- 
ness, improvidence,  or  want  of  understanding,  he  is  unfit  for  the  due  execution  of : 
his  office.  '  I  .    • 

It  may  be  said  broadly  under  this  subdivision  that  it  contemplates  either 
downright  dishonesty  and' bad  faith,  or  such  negUgent  or  improper  ad- 
ministration as  imperils  the  estate  and  amounts  to  unfitness  for  the  due 
execution  of  the  ofiice.  So,  Matter  of  Burr,  118  App.  Div.  482,  puts  it 
clearly  in  the  headnote:  "An  executor  is  removed  to  protect  the  estate, 
not  to  punish  him,"  citing  Matter  of  Monroe,.  142  N.  Y.  491.  Again  in 
Matter  of  Miller,  N.  Y.  L.  J.,  Nov.  29,  1911,  it  ia  held : 

The  fact  that  the  widow  of  the  deceased,  his  administratrix,  was  prior  to  her 
appointment  as  such  administratrix  plaintiff  in  several  actions  in  the  Supreme  Court 
brought  against  the  former  executor  as  suchito  secure  payment  of  claims  alleged  to 
be  due  her  from  the  deceased,,  and  other  relief,  and  wjiiph  actions  are  now  pending,  - 
is  not  alone  a  sufficient  ground  to  revoke  letters  of  administration  issued  to  her  for 
dishonesty  or  improvidence  (Hayward  v.  Place,  4  Dem.  487,  aff'd  105  N. ' Y.  629, 
without  opinion;  Estate  of  Luigi  Facundi,  N.  Y.  Law  Jour.,  November  20,  1890), 
and  it  does  not  appear  thpit  the  bond  given  by  her  as  such  administratrix  is  insuffi- 
,  roient  to  protect  all  persons  interested  in  the  estate  of  the  deceased.  Application 
denied.  ,,    ■  : 

This  provision  has  been  variously  restated  by  the  courts,  for  example: 
"For  gross  neglect  and  especially  for  bad  faith' on  the  part  of  an  executor 
in  refusing  to  perform  the  duties  of  his  trust,  the  Surrogate  may  remove 
him."  Haight  v.  Brisbin,  100  N.  Y.  219,  222.  So  whete  an  executor  made 
false  accounts,  and  pocketed  checks  for  the  excess  amount  and  falsified  the 
vouchers,  he  was  removed.  Matter  of  Patterson,  41  Misc.  66.  So  an  execu- 
tor was  removed  for  failure  to  do  his  part  in  the  management  of  the  estate 
and  because  he  was  in  constant  dissension  with  his  coexecutor;  so  that  it 
was  clear  his  continuance  in  ofiice  woiild  prejudice  the  trust.  Matter  of 
Wheaton,  37  Misc.  184,  citing  Qvackeriboss  v.  Southwick,  41  N.  Y.  117; 
Oliver  v.  Frisbie,  3  Dem.  122; 'Z)emi«mes  v.  Dunham,  22  Hun,  86.  See 
Matter  of  Waterman,  112  App.  Div.  313,  as  to  what  friction  between  eo- 
execiitors  is  not  sufficient  cause  for  removal.  In  Matter  of  Thieriot,  117 
App.  Div.  686  (the  DelrnOnico  case),  one  of  the  executors  was  a  surviving 
partner  of  decedent  and  the  business  was  left  in  her  control;    She  took 
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possession,  and  wMle  engaged  in  paying  the  debts  of  the  business  the  other 
represeintative  petitioned  for  her  removal  for  her  refusal  to  permit  him  to 
take  part  in  or  control  the  business. 

Held,  until  the  partnership  debts  were  paid  the  estate  of  the  deceased 
partner  had  no  rights  save  to  expedite  liquidation.  The  opinion  closes: 
"A  trustee  willnot  be  removed  for  every  violation  of  duty  or,  even  breadi 
of  the  trust,  if  the  fund  is  in  no  danger  of  being  lost.  .  .  .  There  must 
be  a  clear  necessity  for  interference  to  save  trust  property.  .  .  .  There 
must  be' such  misconduct  as  to  show  want  of  capacity  or  of  fidelity,  putting 
the  trust' in  jeopardi^."  Citing  Elias  v.  Schweyer,- 13  App.  Div.  336,  340; 
Matter  of  Waterman,  supra.  So  in  Matter  of  Maker,  N.  Y.  L.  J.,  March  26; 
19-12,  the  Surrogate  observes: 

The  respondents  have  been  derelict  in  their  office  as  trustees  in  faihng  to  exercise 
the  mandatory  power  of  sale  conferred  on  them  by  the  wiU  of  the  decedent  in  re- 
taining the  property  unsold  for  the  long  period  that  has  expired  since  the  death  of 
the  testatrix.    The  application  for  the  removal  of  the  trustees  is  therefore  granted. 

See  also  Matter  of  Boyle,  W&  App.  Div.  504,  supra,  sub  Trustees. 

But  it  rntist  be  borne  in  mind  that  proceedings  to  remove  executors  and 
administrators  often  originate  in  hostility  on  the  part  of  the  beneficiary 
of  the  estate  to  the  incumbent' of  the  'Office.  The  grounds  for  the  hostility 
may  not  constitute  legal  reasons  for  his  removal  although  the  hostility 
results  in  much,  and  even  needless,  litigation  involving  considerable  ex- 
pense to  the  estate.  This  evil  can  be  met  by  an  exercise  of  the  power  of 
the  S'urrogate  to  impose  costs  personally  upon  those  occasioning  needless 
litigation.  The  Appellate  Division  of  the  First  Department  has  explicitly 
defined  the  nature  of  the  judicial  inquiry  in  such  cases  (Matter  of  Have- 
meyer,  3  App.  Div.  519,  520),  by  observing,  "But  when  this  condition  of 
hostility-  betw'een  those  interested  in  an  estate  and  its  trustee  exists,  it 
becomes  material  to  determine  whether  the  feeling  of  hostility  has  been 
(Caused  by  an  honest  endeavor  on  the  part  of  the  trustee  to  carry  out  his 
iJrilst  'and  p^rfotrti  his  duties,  in  opposing  the  wishes  of  the  beneficiaries 
for  an  illegal  and  imprdpter  disposition  of  the  trust  funds,  or  whether  it  has 
been  caused  by  an  attempt  of  the  trustee  to  manage  the  estate  in  a  manner 
not  authorized  by  law  or  by  the  will  of  the  testatorfrom  whom  he  received 
his  authority  to  act.  If  the  latter  appears,  we  think  that  the  interests  of 
those  concerned  in  the  estate  require  that  the  trustee  should  make  way  for 
oiie  who  will  manage  the  estate  according  to  the  rules  prescribed  for  the 
mariagettient  of  such  eStateS  and  who  will  act  in  sympathy  with  the  bene^ 
ficiaries  rather  than  in  hostility  to  them." 

The  wording  of  subd.  2  may  be  more  clearly  understood  by  transposing 
the  quaUfying  words  to  their  proper  place  at  the  beginning  of  the  subdi- 
vision'; it  may  properly  be  read  as  follb'ws:  "Where  the  executor,  etc.,  etc, 
i^  unfit  for  the  due  execution  of  his  Office  by  reason  of,"  etc.  So  transposed 
the  meaning  of  the  Subdivision  is  clear,  to  wit,  that  not  every  act  therein 
described  is  necessarily  sufficient  ground  for  removal  unless  the  Surrogate 
IS  satisfied  that  by  reason  thereof  the  executor  or  administrator  is  so  unfit. 
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For  example,  among  the  grounds  of  incompetency  specified  in  §  2565,  in- 
ability to  read  and  write  the  English  language  is  made  a  ground  for  re- 
fusal by  a  Surrogate  in  his  discretion  to  grant  letters  of  administration  or 
letters  testamentary.  But  where  one,  to  whom  letters  testamentary  had 
been  issued,  was  sought  to  be  removed  on  the  ground. that  she  had  but 
slight  knowledge  of  the  English  language  Siyrrogate  Rollins  very  properly 
held  that  as  the  estate  did  not  appear  to  have  suffered  or  to  be  Ukely  to 
suffer  any  evil  results  from  that  cause,  it  was  not  established  to  his  satis- 
faction that  she  was  within  the  meaning  of  the  Code,  "unfit  for  the  du^ 
execution  of  her  office  by  reason  of  want  of  imderstanding."  Hassey  v. 
Keller,  1  Dem.  577,  579.  But  where  the  person  can  neither  read  nor  write 
English  nor  count  money  there  is  clear  imfitness.  Matter  of  Haley,  21 
Misc.  777. 

§  627.  Same  subject. — The  grounds  upon  which  the  executor  or  ad- 
ministrator may  be  alleged  to  be  imfit  for  the  due  executioii  of  his  office, 
fall  under  dSve  heads. 

(1)  Wasting  or  improperly  applying  the  mcmey  or  other  assets  in  his  hands. 
So  it  has  been  held  that  where  an  executor  haying  full  power  to  dispose  of 
real  estate  under  the  will  conveyed  the  real  property  of  hj§,  testator  to 
the  sureties  upon  his  bond  to  indemnify  them,  it  was  a  clear  misapplica- 
tion of  the  property  of  the  estate  and  was  alone  suffi<;ient  grounds  for 
his  removal.  Fleet  v.  Simmons,  3  Dem.  542.  So  if  an  ejcecutor  withdraws 
moneys  of  the  estate  and  lends  them  upon  improper  security,  the  act  is 
indefensible,  and  is  ground  for  his  removal  under  this  section.  See  Matter 
of  Havemeyer,  3  App.  Div.  519.  And  it  has  been  held  that  an  executor 
who  in  bad -faith  or  with  gross  negligence  withholds  land  or  personal  prop- 
erty from  sale  until  it  has  depreciated  in  value  he  just,  as  completely  wasted 
the  assets  as  if  he  had  willfully  destroyed  them  or  negUgently  permitted 
their  injury.    Haight  v.  Brisbin,  100  l>i.Y.  219,223,. 

So  if  he  use  trust  money's  to  pay  his  own  personal  attorneys.  Matter  of 
Engel,  83  Misc.  675.  But  not  if  the  legal  services  were  to  the  estate  and 
for  its  benefit.    Matter  of  Doschev,  165  App.  Div.  193,. 

So  where  an  executor  permitted,  where  he  could'  properly  haye  pre- 
vented, the  foreclosure  of  a  second,  mortgage,  part  of  the  trust  assets. 
Matter  of  Greifenstein,  86  Misc.  173. 

An  unusual  case  is  presented  in  Matter  of  Kirchaer,  89  Misc.  717,  where 
the  misconduct  of  misappropriation  took  place  before  the  decedent's,  death. 
Ketcham,  Surr.,  held  it  to  be  "dishoAegty"  and  "misconduct."  -See  cases 
cited,  p.  719. 

(2)  Investing  money'in  securities  unauthorized  hy  lam.  This  phraseology 
may  be  said  to  include  a  case  where  an  executor  who  is  also  a  testamentary 
trustee  improperly  continues  the  testator's  business  and  neglects  or  re- 
fuses to  withdraw  the  funds  from  the  risks  to  which  they  are  thus  exposed. 
Matter  of  Hutchinson,  10  N.  Y.  St.  Rep.  10.  See  cases  under  Testamentary 
Trustee,  supra.  But  the  mere  fact  that  an  administrator,  executor  or 
trustee  borrows  the  funds  intrusted  to  his  charge,  does  not  ipso  facto  call 
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for  his  removal;  but  when  his  conduct  has  been  such  as  to  endanger  the 
trust  property  or  to  show  a  want  of  honesty  or  capacity  or  of  reasonable 
fidelity,  in  so  doing,  it  constitutes  him  unfit  for  the  due  execution  of  his 
office.  See  Matter  of  Avery,  45  Misc.  529,  where  letters  to  a  foreign  trust 
company  were  revoked,  both  for  this  reason  and  because  of  its  initial  in- 
competency as  such  to  receive  letters.  But  see,  in  this  regard,  amendment 
to  Banking  Law,  §  186,  subd.  11,  by  chap.  687,  Laws  1911. 

Surrogate  Rollins  held,  in  a  case  where  the  executors  and  trustees  of  a 
will  were  clothed  with  large  discretionary  powers  as  to  the  investment  and 
reinvestment  of  the  funds  of  the  estate,  that  still  the  testator  certainly 
could  not  be  deemed  to  have  authorized  them  to  lend  to  each  other  the 
assets  of  the  estate  or  to  invest  them  upon  the  hazardous  security  of  a 
second  mortgage.  Matter  of  Petrie,  5  Dem.  352,  355,  citing  King  v.  Talbot, 
40  N.  Y.  76;  Adair  v.  Brimmer,  74 -N.  Y.  539;  Savage  v.  Gould,  60  How.  Pr. 
234;  Matter  of  Cant,  5  Dem.  269,  and  eight  English  cases. 

The  remedy  contemplated  imder  this  section,  namely,  of  securing  the 
removal  of  the  executor  or  administrator,  is  prospective  in  its  character 
and  has  for  its  chief,  if  not,  indeed,  its  exclusive,  object,  the  future  security 
and  good  management  of  the  estate,  so  that  if  the  alleged  improper  invest- 
ment was  done  in  good  faith,  or  does  not  appear  likely  to  put  in  Jeopardy 
the  rights  of  the  persons  interested  in  the  estate,  the  Surrogate  would  be 
warranted  in  refusing  the  application.  See  Morgan  v.  Morgan,  3  Dem. 
612,  618,  Rollins,  Surr.  It  is  unnecessary  here  to  refer  to  the  cases  which 
declare  what  are  and  what  are  not  improper  investments  for  executors. 
This  will  appear  in  the  discussion  of  Testamentary  Trustees.  It  is  suffi- 
cient, however,  to  observe  that  where  executors  profess  to  act  under  lan- 
guage alleged  to  confer  broad  discretionary  powers  in  the  will,  the  courts 
will  not  favor  any  construction  or  interpretation  of  the  wiU,  unless  called 
for  by  its  manifest  intent  and  wording,  which  would  authorize  the  execu- 
tors to  invest  the  moneys  in  a  manner  which  in  the  absence  of  any  direc- 
tion in  the  will  would  be  deemed  unlawful.  Thus,  where  a  testator  gave 
his  executors  his  whole  esta.te,  "entrusting  to  their  discretion  its  invest- 
ment for  the  benefit  of  my  heirs,"  the  Court  of  Appeals  held  that  the 
ordinary  powers  of  executors  in  securing  investments  for  estate  funds  was 
not  in  the  least  enlarged  by  the  language  quoted.  King  v.  Talbot,  40  N.  Y. 
76.  So  where  a  will  directed  the  executor  to  invest  such  funds  as  might 
come  into  his  hands  "lin  such  suitable  manner  as  may  be  for  the  best  in- 
terest of  my  estate,  to  'be  determined  by  my  said  executor,"  Surrogate 
Rollins  in  construing  bhis  languag*  -held,  that  it  gave  no  broader  discre- 
tionary authority  than  was  given  by  the  Court  of  Appeals  in  the  case  last 
cited.  Matter  of  Card,  5  Dem.  269,  271,  and  cases  cited.  In  Adair  v. 
Brimmer,  74  N.  Y.  539,  executors  were  directed  by  the  will  to  invest  the 
proceeds  of  the  estate  in  "landsy  buildings,  bonds,  and  mortgages,  or  in 
such  other  securities  as  they  shall  deem  safe  and  for  the  greatest  benefit  of 
my  daughters."  It  was  held  this  was  not  broad  enough  to  authorize  them 
to  make  investments  in  mortgage  bonds  of  a  coal  mining  company.    Tl^ 
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rule  may  be  summarily  stated  to  be  that,  in  the  absened  of  specific  express 
directions  allowing  an  executor  or  trustee  to  invest  trust  funds,,  upon  per- 
sonal security,  such  investment  is  improper,  and  if  made  at  all,  is' made 
at  the  peril  of  the  trustee.  '  •.  '  ;;ii; 

(3)  Where  the  executor  or  administraior  has  "otherwise  improvidently 
managed  or  injured  the  property  committed  to  his  charge."  Where  an  execu- 
trix had  practically  sole  and  exclusive  control  of  the  estate  and  took  the 
funds  and  securities  thereof  in  large  amounts  and  used  them  in  her,  own 
personal  speculations,  and  neither  secured  nor  pretended:  to  secure  the 
estate  therefor  until  threatened  with  legal  proceedings  by  the  beneficiaries. 
Surrogate  Ransom  held,  that  though  it  did  not  appear  whether  the  estate 
had  lost  anything  -by  these  unlawful  acts,  and  while  he  did  not  impute  to 
'the  executrix  personal  dishonesty;  yet  her  management  was  improvident 
ahd  wasteful  and  within  the  purview  of  .this  section,,  and  justified  a  con- 
clusion of  law  that  she  was  unfit  for  the  due  execution  of  her  oflSee,  and 
accordingly  removed  her.  Matter  of  Stanton,  1  Connoly,  108,  115.  In 
Matter  of  Hey  en,  40  Misc.  511,  revocation  of  letters  was  decreed  for  such 
dealings  with  an  asset  of  the  estate  (the  fixtures,  lease  and  good  will  iof .  a 
■  business)  as  to  sacrifice  the  same  so  far  as  the  estate  was  concerned;  and, 
on  the  other  hand,  collusively  throw  it  into  the  repregeiitative's  personal 
controL  So  where,  as  above,  a  second  mortgage  interest  was  lost  by  de- 
fault.   Matter  of  Greifenstein,  86  Misc.  173. 

So  where  executors  turn  over  the  whole  estate  to  one  having  a  mere 
hfe  estate  therein  without  lexacting  security  for  the  safe  transmission  bf 
the  principaf  estate  to  the  remaindermen.  Surrogate  iRolUns,  held  it  to 
be  evidence  of  misconduct  and  improvident  management  by  the  executors 
and  of  imfitness  for  the  due  administration  of  their  trusts.  Eernbacher.v. 
Fembacher,  4  Dem:  227,  246.  It  must  be  borne  in  mind  that :  creditors, 
as  well  as  beneficiaries  of  the  estate,  have  a  right  to  complain  of  improvident 
management  of  or  injury  to  the  property,  particularly  if  the  executors, 
being  themselves  beneficiaries,  act  in  hostility  to  the. creditors  or  any 
particular  creditor.  Matter  of  Jacob,  5  App.  Div.  508,'  514.  So  if  the  in- 
jury' to  the  property  results  from  willful  or  negligent  failure  to  sell  the  same 
and  realize  the  proceeds,  it  will  be  deemed  an  injury  to  the  property  .within 
•t^he  meaning  of  this  section.  Haight  v..Brisbin,  100  N:  Y.;219,  223.  ', 
'■''^■)  Where  the  executor  or  administrator  is  shown  to  be  guilty  qf  other  mis- 
crnidud  in  the  execution  of  his  office.  This  is  a  very  broad  provision, and 
may  be  held  to  embrace  the  various  charges '  which  may,  be  made  against 
an  executor  or  administrator  not  expressly  included  under  the  other  hea^. 
Under  this  part  of  the  subdivision  the  Surrogate  must  determine;  each 
Case  upon  its  particular  merits.  With  regard  to  executors-,  since  thej*  shave 
been  designated  by  the  testator  presumably  because  of/his'tMst  and  con- 
fidence in  them,  the  court  will  require  undoubted  proof,  of  misconduct 
amounting  to  unfitness  for  office  before  exercising  the  power  to  temove. 
See  Matter  of  Johnson,  15  N.  Yj  St.  iRepi  752.  In  respect  tO:  adminislaia- 
tors  generally,  as  they  may  be  said  within  certain  limits  to  be  appointees 
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of  the  Surrogate,  the  rules  will  be  strictly  applied  (Matter  of  Place,  105 
N.  Y.  629,  aff'g  4  N.  Y.  St.  Rep.  533),  particularly  if  it  appears  that  the 
administrator  is  profiting  or  endeavoring  to  profit  individually  from  the 
administration  of  the  trust  and  in  a  manner  inconsistent  with  the  due 
preservation  of  the  rights  of  the  creditors  and  persons  interested.  But 
neither  of  these  propositions  should  be  carried  beyond  their  t)bvious  in- 
tent. Where  an  executor  asserted  his  individual  claim  to  a  large  part  of 
the  supposed  assets  of  the  estate,  and  it  appeared  that  he  claimed  title  to 
them  by  virtue  of  an  alleged  contract  made  with  the  testator  at  a  time 
when  it  was  shown  that  his  mental  capacity  was  doubtful,  the  acts  of  the 
executor  in  taking  these  assets  and  in  retaining  all  benefits  derived  there- 
from was  deemed  to  be  sufficient  to  justify  his  removal  on  the  ground  of 
misconduct.  Matter  of  Gleason,  17  Misc.  510.  See  also  Matter  of  Kirchner, 
89  Misc.  717,  and  cases  cited  at  p.  719.  On  the  other  hand,  where  an  ad- 
ministratrix with  the  will  annexed  was  accused  of  wasting  the  estate,  and 
the  revocation  of  her  letters  was  sought  upon  allegations  that  she  sold  a 
piece  of  land  far  below  its  reasonable  value,  and  the  evidence  on  this  point 
was  conflicting,  the  Surrogate  decUned  to  revoke  the  letters,  and  the 
General  Term  in  the  First  Department  afiirmed  his  decision.  Matter  of 
Estate  of  Wood,  70  Hun,  230.  It  has  been  held  that  the  legislature  in- 
tended by  the  broad  and  general  language,  "other  misconduct  in  the 
execution  of  his  office,"  to  includeall  causes  for  the  removal  of  an  executor 
or  administrator,  growing  out  of  his  own  conduct  and  attitude  toward  the 
estate  for  which  he  ought  in  good  conscience  to  be  removed,  but  which  on 
account  of  the  technical  definition  which  the  courts  had  irrevocably  at- 
tached to  the  terms,  "incompetent,"  "improvident,"  "disqualifying," 
and  the  Ike,  had  not  up  to  that  time  been  causes  for  which  a  Surrogate 
could  remove  an  executor  or  administrator;  or  in  other  words  to  confer 
upon  Surrogates'  Courts  in  respect  of  misconduct  and  the  consequent  un- 
fitness growing  out  of  it,  the  same  power  which  courts  of  equity  have  to  remove 
any  trustee.  Matter  of  Gleason,,  17  Misc.  510,  524.  In  the  case  last  cited 
Surrogate  Glass  suggested  that  by  this  section  the  legislature  intended  to 
make  removal  possible  and  proper  in  any  case  where  the  interests  of  the 
representative  as  an  individual. and  as  an  executor  are  diametrically  op- 
posed and  thoroughly  hostile  upon  an  important  matter  affecting  the 
rights  of  the  estate  and  those  interested  in  it.  He  based  this  statement 
upon  the  decision  of  the  Supreme  Court  {Matter  of  West,  40  Hun,  291, 
aff'd'  111  N.  Y.  687),  where  an  administratrix  was  removed  where  "by 
reason  of  misconduct  in  the  execution  of  her  office,  she  had  become  unfit 
for  the  due  execution  of  the  ofiice."    The  misconduct  proved  was  twofold. 

(l)i'In  claiming  and  receiving  certain  personal  property  as  administra- 
trix and  subsequently  assxmiing  a  different  and  hostile  attitude  in  relation 
to  the  ownership  ^of  the  same  property,  claiming  that  it  belonged  to  her 
individually. 

(2)  In  setting  up  and'  claiming  title  individually  to  certain  other  prop- 
erty shown  to  belong  to  the' estate,  ;thepeby  placing  herself  in  conflict  with 
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and  in  antagonism  to  the  trust  estate,  which  she  was  in  duty  bound  to 
protect  and  which  she  represented.  See  also  Lichtenberg  v.  Herdfelder,  103 
N.  Y.  306;  Matt&r  of  Moulton,  32  N.  Y.  St.  Rep.  631. 

(5)  Where  the  executor  or  administrator  is  unfit  for  the  due  execution  of 
his  office  by  reason  of  dishonesty,  drunkenness,  improvidence  or  want  of 
understanding.  These  groifnds  are  identical  with  those  which  render  an 
executor  incompetent  to  receive  letters,  and,  with  the  exception  of  dis- 
honesty, which  is  not  in  terms  named  in  §  2564,  with  those  which  render 
an  administrator  incompetent;  so  that  the  cases  as  to  what  constitutes 
disqualification,  dishonesty,  drunkenness,  improvidence  or  want  of  under- 
standing, discussed  in  that  connection,  are  equally  applicable  here  and 
need  not  be  rehearsed. 

It  may,  however,  be  observed  that  a  distinction  might  properly  be 
claimed  to  exist  between  the  Surrogate's  attitude  when  leitters  are  originally 
applied  for  and  when  an  application  is  made  to  remove.  This  distinction, 
though  not  fully  indicated  in  the  cases,  is  believed  to  be  proper,  for  this 
reason :  whrai  the  application  is  made  for  letters  the  applicant  stands  either 
upon  his  right  as  the  pea-son  designated  by  the  testator,  in  which,  cases  he 
has  the  presumption  of  the  testator's  knowledge  of  his  character  and  of 
the  trust  accordingly  reposed  in  him;  or  he  stands; upon  the  statutory  right 
of  priority,  which,  as  has  been  seen,  is  sufficiently  strong  to  have  led  the 
courts  to  sustain  the  Surrogate  in  granting  letters  to  persons  whose  moral 
character,  to  say  the  least,  was  not  all  that  could  be  desired  in  one  about 
to  administer  the  trust.  This  is  the  basis  of  such  decisions  as  were  in  that 
connection  discussed,  to  the  effect  that  moral  guilt  or  delinquency  was 
not  a  sufficient  ground  for  denying  letters  to  one  entitled  thereto  under  the 
will  or  under  the  statute.  But  while  these  same  rules  and  the  general 
theory  underlying  them  are  generally  applicable  in  cases  arising  under 
§  2569,  the  Surrogate  upon  the  application  to  revoke  the  letters  has  the 
benefit  of  his  experience  as  judicial  supervisor  of  the  executor  or  adminis- 
trator, which  implies  an  opportimity  of  observing  whether  the  moral  guilt 
or  delinquency  has  been  such  as  to  render  the  executor  or  administrator  unfit 
for  the  due  execution  of  Hs  office.  The  question  of  statutory  right,  or  of 
designation  by  the  will  has  merely  a  weakened  force  and  operation  at  .this 
stage,  and  the  exercise  of  the  Surrogate  of  his  discretion  is  influenced  chiefly 
by  the  question  whether  the  dishonesty,  drunkenness,  or  improvidence, 
or  want  of  understanding,  is  such  as  to  warrant  the  conclusion  of,  law  that 
he  is  unfit  for  the  due  execution  of  his  office.  That  the  preSuaiptibn  in 
favor  of  the  executor  still  exists,  though  as  above  suggeisted  in  a  weakened 
form,  is  manifest  by  the  decisions  in  which,  upon  applications  to  remove 
an  executor,  the  court  requires  clear  and  satisfactory  proof  of  his  unfitness 
in  view  of  his  having  been  solemnly  chosen  by  the  testator  who  was  pre- 
sumably acquainted  with  him  and  with  his  habits  i  of  life.  See  Matter  of 
Johnson,  15  N.  Y.  St.  Rep.  752.  It  is  sufficient,  therefore,  in  this  connec- 
tion in  addition  to  the  reference  to  the  discussion  under  §  2664  merely  to 
summarize  in  general  form  what  the  courts  have  held. 
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Under  want  of  understanding,  it  may  be  said  that  illiteracy  or  inability 
tp  jread  and  write  may  not  be  deemed  a  sufficient  reason  for.  revoking 
letters,  unless  some  real  prejudice  to  the  administration  is  shown  to  have 
rjBSiulted  or  to  be -likely  to  result  therefrom.  Hassey  v.  Keller,  1  Dem. 
577,  579,  Rollins,  Surr. 

The  improvidence  contemplated  by  this  section  is  that  want  of  care  or 
foresight  in  the  management  of  property  which  does  render  or  would  be 
likely  to  render  the  estate  and  effects  of  the  decedent  unsafe  and  hable  to 
be  Iqst  or  diminished.  Matter  of  Cutting,  5  Dem.  456,  4^7,  citing  Coope  v. 
Lowerre,  1  Barb.  Ch.  45;  Coggshall  v.  Green,  9  Hun,  471;  McMahon  v. 
Harrison,  6  N.  Y.  448;  Emerson  v.  Bowers,  14  N.  Y.  449;  O'Brien  v.  Neubert, 
3  Dena.  ,156;  Blanch  v.  Morrison,  4  id.  297;  McGregor  v.  McGregor,  1  Keyes, 
133j;  Hayward  v.  Place,  4  Dem.  487,  affirmed  in  Supreme  Court  and  in 
Coiirt  of  Appeals.  Depreciation  in  value  of  the  trust  estate  may  be  due 
to  other  causes  than  the  trustee's  improvidence.  Matter  of  Treadwell, 
37,  Misc.  584.  But  one  having  a  power  to  sell,  and  to  reinvest  must  use 
the  power.  He  cannot  hide  his  talent  in  a  napkin,  and  not  account  for 
the  "usury." 

Tl^e,  drunkenness  contemplated  by  this  section  should  be  such  habitual 
indulgence  on  the  part  of  the  executor  or  administrator  as  to  render  him 
incapable  of  devoting  the  necessary  time  and  the  proper  degree  of  atten- 
tion to  the  administration  of  the  estate.  See  Matter  of  Cady,  36  Hun,  122, 
aff'd  103  N.  Y.  678.  But  the  proof  that  the  executor  or  administrator 
has  been  seen  intoxicated  from  time  to  time  is  not  sufficient.  Surrogate 
Tucker  held  the  statute  contemplated  "habitual,  continued,  inveterate 
and  irremediable  habits  of  drunkenness,  incapacitating  him  for  the  transac- 
tion of  business."    Elmer  v.  Kechele,  1  Redf.  472. 

The  word  "dishonesty"  in  this  section  is  broad  enough  to  cover  all 
wrongful  acts  on  the  part  of  executors  or  administrators,  such  as  conver- 
sion of  the  assets  of  the  estate  or  any  improper  attempt  on  the  part  of  the 
executor  or  administrator  to  derive  some  personal  profit  therefrom  incon- 
sistent with  his  trust.    See  again  Matter  of  Kirchner,  89  Misc.  717. 

He  should  not,  by  dealing  with  the  trust  property  separately,  or  by 
mingling  it  with  his  own,  seek  to  secure  profits,  bonuses,  commissions 
or  other  extra  compensation.  According  to  the  degree  of  his  dereUction 
he  may  be  either  removed  for  doing  it,  or  surcharged  these  profits  on  his 
accountings.  Matter  of  Sandrock,  49  Misc.  371,  citing  Perry  on  Trusts, 
427, 429;  Fulton  v.  Whitney,  66  N.  Y.  548.  See  Pyle  v.  Pyle,  187  App.  Div. 
568,  572,  aff'd  199  N.  Y.  538,  where  McLaughlin,  J.,  uncompromisingly 
asserts  that  the  trustee  must  not  "place  himself  in  a  position  whereby  his 
personal  interest  will  come  in  conflict  with"  that  of  the  beneficiary.  If  he 
does,  then,  whether  the  act  or  conduct  was  fair  or  unfair  is  immaterial.  His 
removal  is  called  for.  Munson  v.  S.  G.  &  C.  R.  R.  Co.,  103  N.  Y.  58. 
,See,aJso  Matter  ofHirsch,  No.  1,  116  App.  Div.  367,  aff'd  188  N.  Y.  584. 

The  rule  has  been  very  rigidly  applied.  In  Matter  of  De  Vany,  147  App. 
Div.  494,  the  Surrogate  of  his  own  motion  even  surcharged  an  executor  the 
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amount  of  discount  made  by  him,  where  he  advanced  his  own  money  that 
legatee  might  anticipate  her  legacy.  See  opinion,'  Sewell,  J.,  497-^98. 
Carpenter  v.  Taylor,  164  N.  Y.  171.  The  De  Vafiy  case  carries  the  rule 
pretty  far  and  the  dissenting  opinion  by  Betts,  J.  (p.  499),  is  persuasive. 
See  also  Matter  of  Sterling,  68  Misc.  3. 

A  practice  of  doubtful  propriety  is  that  of  an  executor  or  trustee  fexact- 
ing  personally  commissions  and  other  fees  for  lending  the  moneys  of  the 
estate  in  his  hands  for  investment.  It  is  a  very  general  practice  and  sup- 
ported by  respectable  authority  and  exsimple.  It  tends  to  deteriorate 
the  trustee's  sense  of  values  and  to  make  loans  attractive  not  so  much 
for  their  intrinsic  security  as  for  the  extra  stipend  they  will  net  him.  In 
such  cases,  if  loss  on  the  investment  does  occur,  the  trustee  should  be  held 
to  make  good  any  deficiency.  There  are,  however,  two  decisions  that 
bark  the  other  way.  Matter  of  Leavitt,  135  App.  Div.  11,  and  Young  v. 
Barker,  141  App.  Div.  801.    See  opinions. 

The  dishonesty,  however,  if  alleged  as  the  sole  ground  for  revoking  the 
letters,  must  be  specifically  proved  and  shown  to  be  the  result  of  inten- 
tion. Proof  of  conviction  of  an  infamous  crime  or  felony,  as  the  act  now 
reads,  is  Sufiicient  proof  of  dishonesty,  but  as  has  been  already  observed 
mere  moral  guilt  is  not  sufficient  within  the  decisions.  See  Coggsh!dll  v. 
Green,  9  Hun,  471;  Matter  of  Mmlton,  32  N.  Y.  St.  Rep.  631.'  It;  May  be 
observed  finally  that  acts  may  sustain  a  finding  of  improvidence  or  reck- 
less management  or  of  waste  or  improper  application  of  assets,  which 
mignt  not  sustain  a  finding  of  dishonesty.  It  is  good  practice,  therefore, 
to  make  the  allegations  in  the  wording  of  the  subdivision,  excluding  merely 
such  grounds  as  are  incapable  of  proof,  in  view  of  the  particular  facts. 
The  petition  will  then  be  capable  of  sustaining  a  decree  in  case  of  sufficient 
proof  upon  any  one  of  the  specific  grounds  alleged. 

§  628.  Subdivision  3. 

Where  he  has  willfully  refused,  or  without  good  cause,  neglected,  to  obey  any 
lawful  direction  of  the  Surrogate,  contained  in  a  decree  or  order;  or  any  provision 
of  law  relating  to  the  discharge  of  his  duty. 

This  power,  conferred  upon  the  Surrogate's  Court,  to  revoke  the  letters 
of  an  administrator  or  executor  who  disregards  willfully  or  negligently  any 
direction  of  the  Surrogate  made  by  him  by  virtue  of  his  power  to  direct 
and  control  the  conduct  of  executors  and  administrators  under  §  2510,  or 
to  require  him  to  perform  any  duty  imposed  upon  him  by  statute,  or  by 
the  Surrogate's  Court  under  authority  of  the  statute,  under  §  2490,  is 
wholly  independent  but  in  reinforcement  of  the  power  which  the  Surrogate 
has  in  any  given  case  to  punish  for  contempt  or  disobedience  or  disregard 
of  his  orders  or  decrees.  It  embodies  a  wholesome  rule  of  law  and  is  by 
its  terms  carefully  limited,  first  by  the  words  "any  lawful  direction  of 
the  Surrogate,"  and  second,  by  the  words  "relating  to  the  discharge  of 
his  duty."  The  disobedience  or  disregard  contemplated  by  this  subdivi- 
sion must  be  of  a  lawful  order  of  the  Surrogate.    Matter  of  Pye,  18  App. 
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Div.  309.  Consequently  the  mere  failure  of  the  executor  or  administrator 
to  do  an  act  in  relation  to  the  estate,  notwithstanding  that  it  is  a  duty  im- 
posed upon  him  by  law,  is  not  ground  for  the  revocation  of  his  letters,  in 
the  absence  of  an  express  direction  from  the  Surrogate  contained  in  a 
decree  or  order,  whatever  effect  such  omission  may  have  as  evidence  of 
some  incompetency  or  misconduct  in  the  execution  of  his  office,  under 
other  parts  of  §2569.  To  illustrate:  The  statute  requires  an  executor  to 
file  an  inventory  of  the  estate;  the  Surrogate  has  power  under  §  2669  to 
compel  the  filing  of  this  inventory  when  it  has  been  not  done  within  the 
period  described  by  law;  the  failure  to  perform  this  duty  by  the  executor 
merely  presents  an  occasion  for  the  exercise  by  the  Surrogate  of  his  power 
to  direct  the  performance  thereof;  when  he  has  so  directed,  if  the  executor 
or  administrator  still  willfully  refuses  or  without  good  cause  neglects  to 
obey  the  Surrogate's  order,  an  occasion  is  then  afforded  fully  within  subd.  3 
of  §  2569.  Moulton's  Estate,  10  N.  Y.  Supp.  717.  The  same  distinction 
would  be  applicable  in  case  the  refusal  of  an  executor  or  an  administrator 
with  the  will  annexed  in  the  first  instance  related  to  the  carrying  out  of 
some  explicit  direction  in  the  will.  The  improper  refusal  to  perform  the 
behests  of  the  testator  might  be  grounds  for  his  removal  under  other  sub- 
divisions of  this  section,  but  not  under  subd.  3,  unless  at  the  instance, 
of  a  creditor  or  person  interested,  the  Surrogate  had  made  some  direction 
in  the  premises  embodied  in  a  lawful  decree  or  order.  And  even  in  such 
cases  where  the  ground  for  revocation  alleged  is  the  refusal  of  the  executor 
or  administrator  with  the  will  annexed  to  carry  out  the  directions  of  the 
will,  it  must  appear  that  the  directions  alleged  to  be  disregarded  are  im- 
perative, for  where  the  executor  is  given  by  the  will  a  discretion  as  to  time 
or  circumstances,  the  exercise  of  his  judgment  in  good  faith  is  conclusive. 
Haight  v.  Brisbin,  96  N.  Y.  132.    See  also  Haight  v.  BrisUn,  100  N.  Y.  219. 

If  the  operation  of  an  order  or  decree  containing  a  direction  to  an  ex- 
ecutor or  administrator  to  do  some  particular  act  or  thing,  is  suspended  by 
an  appeal  duly  perfected,  the  disregard  of  its  provisions  pending  the  action 
of  the  Appellate  Courts  must  not  be  deemed  willful  refusal  or  neglect  with- 
out good  cause  to  obey.  And  in  such  a  case  the  Surrogate  has  no  power 
pending  such  duly  perfected  appeal  to  revoke  the  letters  under  this  sub- 
division, and  should  they  be  so  revoked,  the  proper  remedy  is  by  motion 
to  vacate  the  order  or  decree  revoking  the  letters.  Vreedenburgh  v.  Calf,  9 
Paige,  128. 

But.  where  letters  of  an  executor  or  administrator  have  been  revoked  it 
has  already  been  noted  that  an  appeal  from  the  decree  does  not  stay  the 
execution  of  the  decree  or  order  appealed  from  (see  §  2557;  Estate  of  Fern- 
bacher,  8  Civ.  Proc.  Kep.  349;  Hakey  v.  Halsey,  3  Dem.  196;  Angevine's 
Estate,  1  Tucker,  245),  and  the  powers  of  the  executor  or  administrator 
cease  (§  2555). 

By  the  words,  "lawful  direction  of  the  Surrogate,"  the  statute  safe- 
guards the  rights  of  the  executor  or  administrator  in  refusing  to  obey  a 
direction  which  the  Surrogate  has  not  the  power  to  make.    This  right  must 
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be,  asserted  promptly  by  means  of  a  motion  to  vacate  ^nd  the  institution 
of  an  appeal  from  the  resulting  order  and  the  perfecting  of  such  an  appeal 
for  the  purpose  of  staying  the  execution  of  the  order  or  decree  containing 
the  direction.    See  Matter  of  Pye,  No.  2, 18  App.  Div.  309, 310. 
§  629.  Subdivision  4. — Subdivision  4  is  as  follows: 

Where  the  grant  of  his  letters,  or  his  appointment,  was  obtained  by  a  false  sug- 
gestion of  a  mateiial  fact. 

The  authority  conferred  by  this  section  existed  under  the  Revised  Stat- 
utes, under  which  it  was  held,  that  Surrogates  have  power  to  revoke  let- 
ters wherever  it  shall  appear  to  them  that  they  have  been  granted  on  or 
by  reason  of  false  represeiitations  made  by  the  person  to  whom  the  same 
were  granted.  Perley  y.  Sands,  3  Edwards  Oh.  Rep.  325;  Proctor  v.  Wan- 
maker,  1  Barb.  Ch.  302.  The  authority  at  present  existing  is  solely  derived 
from  this  section  (O'Brien  v.  Nevhert,  3  Dem.  156;  Com  v.  Corn,  4  Dem. 
394),  and  the  expression  of  subd.  4  first  came  upon  the  statute  book  at 
the  adoption  of  the  Code,  being  substituted  for  that  of  the  Revised  Stat- 
utes. Laws  of  1837,  chap.  460,  §  34.  In  Proctor  v.  Wanmaker,  swpya,  it 
was  held  that,  independently  of  this  statute  of  1837,  the  Surrogate  had 
power  to  revoke  the  letters  of  administration,  where  there  had  been  a  false 
suggestion, of  a  material  fact  or  a  lack  of  notice  to  parties  rightfully  entitled 
to  administration. 

The  chancellor  in  his  decision  cited  certain  English  cases  in  all  of  which 
letters  had  been  revoked  upon  a  discovery  that  false  representations  had 
been  made  "to  the  tribunal  by  which  such  letters  had  been  granted,"  or 
that  from  such  tribunal  the  lack  of  proper  notice  had  been  concealed. 
Upon  this  fact  Surrogate  Rollins  {Corny.  Corn,  supra)  based  a  ruling  that 
a  false  suggestion  of  a  material  fact  not  made  to.  the  tribunal  granting  the 
letters  sought  to  be  revoked  is  not  such  a  suggestion  as  will  warrant  the 
Surrogate  in  revoking  letters; 

The  case  before  the  learned  Surrogate  was  one  where  the  petitioner  had 
been  induced  to;  agree  to  a  joint  administration  where  she  was  entitled  to 
sole  administration,  and,  moreover,  to  agree  that  her  coadministrator 
should  have  sole  care  and  custody  of  all  the  property  of  the  estate,  upon 
false  representation  ;that  under  the  law  it  was  necessary,  none  of  which 
facts,  of  course,  came  to  the  knowledge  of  the  Surrogate,  who  appointed  the 
administrators.  But  in  a  similar  case  in  the  same  year  (Matter  of  West,  40 
Hun,  291,  296),  where  similar  coadministration  was, consented  to  by  one 
entitled  to  sole  administration,  upon  a  false  representation  of  fact  of  which 
the  court  had  no  knowledge,  the  General  Term  held  that  it  was  sufficient, 
under  this  subdivision,  to  justify  a  revocation  of  letters.  The  represen- 
tation in  this  case  was  to  the  husband  of  the  decedent  inducing  him  to 
consent  to  associate  with  himself  his  sister-in-law  as  coadministrator 
upon  the  representation  that  in  that,  case  there  would  be  no  conflict  of  in- 
terest as  to  the  estate,  whereas,  as  was  proved,  no  sooner  had  the  appoint- 
ment been  made,  than  the  relations  of  the  two  administrators  developed 
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continual  friction  caused  by  unreasonable  and  violent  conduct  on  the  part 
of  the  administratrix  associated  with  the  husband. 

The  rule  declared  by  the  General  Term  is  believed  to  be  more  consistent 
with  the  intent  of- the  broad  language  of  subd.  4.  The  grant  of  the  letters 
is  as  much  obtained  by  a  false  suggestion  of  a  material  fact  to  a  person 
whose  opposition  is  thereby  removed,  in  a  case  where  his  opposition  would 
have  been  fatal  to  the  application  for  letters,  as  it  is  by  a  false  suggestion 
made  to  the  court  itself.  The  language  of  the  subdivision  is  broad  enough 
to  cover  both,  and  it  should  not  be  limited.  See  also  Matter  of  Wood,  8 
N.  Y.  Supp.  884.  Where  letters  were  obtained  by  one  who  claimed  to  be 
the  wife  of  the  intestate,  that  fact  is  a  material  fact,  and  may  properly 
be  said  to  be  made  to  the  court;  and  the  court,  if  it  be  made  to  appear  that 
the  applicant  was  not  in  fact  the  wife  of  the  intestate,  may  revoke  the 
letters  under  this  subdivision. 

Under  this  head,  however,  it  must  be  noted  that  the  word  "false"  means 
legal  falsity,  which  impUes  an  intent  to  deceive  or  mislead.  In  Matter  of 
Rathyen,  115  App.  Div;  644,  swppressio  veri,  in  a  material  respect,  is  held 
equivalent  to  su^gestio  fold,  under  this  section.  In  this  case  the  intent 
was  immaterial,  for  however  honest  the  concealment  the  fact  concealed 
would  if  disclosed  have  shown  the  court  to  be  powerless  to  act  as  it  did. 
See  Kerr  v.  Kerr,  41  N.  Y.  272,  276. 

But  if  the  fact  be  immaterial,  e.  g.,  age  of  a  party  (provided  it  does  not 
introduce  element  of  infancy)  or  quantum  of  estate  (not  in  order  to  avoid 
penalty  of  bond)  it  is  not  within  the  purview  of  the  act.  Matter  of  Camp- 
bell, 123  App.  Div.  212,  rev'g  56  Misc.  229.  See  also  Matter  of  Giotto,  105 
App.  Div.  143. 

Cases  have  arisen,  however,  where  a  person  has  claimed  to  occupy  a  re- 
lation to  the  decedent  entitling  him  or  her  to  ietters,  which  relation  on  in- 
quiry by  the  court,  is  shown  not  to  have  existed  in  law;  such  a  case  while  it 
does  not  involve  a  willful  intent  to  deceive  on  the  part  of  the  applicant  falls 
in  law  under  this  head  of  false  suggestion  of  fact.  For  example,  where  a 
woman  secured  letters  of  administration  as  widow  of  the  decedent  they 
were  revoked  upon  proof  of  the  following  facts: 

She  had  previously  been  married  to  another  man  from  whom  she  sepa- 
rated and  who  disappeared  within  a  year  after  their  marriage;  not  knowing 
what  became  of  him  and  hearing  nothing  of  him,  after  the  lapse  of  five 
years  she  married  the  deceased  with  whom  she  cohabited  as  his  wife  until 
his  death.  Matter  of  Hetherington,  25  Weekly  Dig.  4.  Surrogate  Daly,  in 
the  exercise  of  his  incidental  power  to  pass  upon  the  validity  of  the  relation 
of  the  administratrix  to  the  deceased,  received  in  evidence, a  judgment  of  a 
court  of  competent  jurisdiction  in  an  action  in  which  her  first  husband  who 
had  disappeared  was  plaintiff,  which  divorced  him  absolutely  from  her  on 
the  ground  of  her  alleged  adultery  in,  the  second  alleged  marriage.  It  also 
appeared  that  she  had  not  defended  such  action,  nor  had  asserted  the 
honesty  and  good  faith  of  her  second  marriage,  which,  under  the  law  of  the 
State  would  have  been  deemed  void  only  from  the  time  its  nullity  should 
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have  been  pronounced  by  a  court  of  competent  jurisdiction.  'The  Surro- 
gate- accordingly  found  upon  these  facts  that  her  allegation- that  she  was 
the  widow  of  the  decedent  was  untrue  and  revoked  her  letters.  Oram  v. 
Oram,  3  Redf.  400.  See  opinion.  So  Ketcham,  Surr.,  held  an  Ohio  divorce 
null  and  void  for  lack  of  service  of  process  on  the  husband,  patent^  in  the 
record  and  revoked  letters  to  the  woman  as  "widow"  of  the  decedent 
whom  she  subsequently  had  married.  Matter  ofHiggins,  65  Misc.  415.  So 
,  Surrogate  Rollins  (/Stonfe?/  v.  Stanley,  4  Dem.  416)  revoked  the  letters 
of  one  who  had  secured  the  administration,  claiming  to  be  the  widow  of 
decedent,  in  proceedings  begun  by  another  woman,  who  alleged  and  proved 
that  she  was  the  lawful  wife  of  the  decedent  at  the  time  of  his  death.  See 
also  Matter  of  Ward,  50  Misc.  483. 

Where  the  executor  never  really  became  a  legally  constituted  executor 
of  the  testator's  will,  although  he  may  have  been  regarded  and  treated  as 
such,  the  Surrogate  is  without  jurisdiction  to  entertain  proceedingSffor  his 
removal  on  the  ground  of  a  false  suggestion  of  material  fact.  Matter  of 
Richardson,  8  Misc.  140.  No  court  can  remove  a  person  from-  an  office  he 
has  never  held,  nor  revoke  letters  which  have  never  beeii  issued,  nor  can 
letters  be  revoked  on  such  an  allegation  in  any  proceeding  other  than  a 
direct  one  for  that  purpose.  Thus,  upon  an  application  to  vacate  a  final 
accounting  the  Surrogate  found,  that  an  allegation  in  the  administrator's 
petition  stating  his  relationship  to  the  testator  was  false,  and  accordingly 
annulled  the  letters  of  administration  as  well  as  the  decree  passing'  and; 
setthng  his  accounts.  The  General  Term  of  the  First  Department  {Matter 
of  Peterson,  79  Hun,  371)  reversed  that  part  of  the  decree  vacating  the 
letters  on  the  ground  of  lack  of  jurisdiction  in  the  Surrogate  so  to  act.  See 
opinion  of  FoUett,  J.,  at  p.  375.  Matter  of  Schmid,  116  App.  Div.  706, 
presented  a  complex  situation,  disclosed  upon  the  accounting  of  an  execu- 
tor. His  testator  left  to  his  daughter,  who  died  in  Germany,  a  legacy  of 
$4,000.  The  German  court  appointed  an  administrator  without' notice 
and  without  requiring  a  bond. 

A  secured  letters  in  Kings  County,  ancillary  to  the  foreign  probate,  in 
order  to  secure  this  $4,000  legacy.  About  a  month  later,  the  sister  of  the 
deceased  legatee  petitioned  the  same  court  and  secured  general' letters  of 
administration. 

Both  these  representatives  appeared  on  the  original  executor's  account- 
ing and  the  legacy  was  awarded  to  the  sister  as  administratrix.  The  other 
administrator  took  no  appeal,  but  petitioned  to  revoke  these  later  letters; 
Upon  appeal  from'  decree  denying  his  petition  the  Appellate  Court  held  it 
was  against  public  policy  to  turn  the  legacy  over  to  a  representative  who 
had  filed  no  bond,  and  that  anyhow  he  had  waived  his  rights 'by  acquiesc- 
ing in  the  decree  in  the  executor's  accounting.  The  court  held,  citing 
Power  V.  Speckmarl,  126  N.  Y.  354,  357,  that  this  double  appointment  of 
administrators  was  not  void  as  to  either,  but  merely  irregular  and  subject 
on  proper  application  to  revocation  as  to  either.  >  ' 

§  630.  Subdivision  5. — This  subdivision  reads: 
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5.  Where,  by  the  terms  of  a  will,  deed,  or  order,  his  office  was  to  cease  upon  a 
contingency  which  has  happened. 

Under, this  we  need  merely  remark  that  the  Surrogate  will  require  proof 
that  such  contingency  has  happened.  To  illustrate:  an  executor  accounts, 
partial  distribution  is  made,  sufficient  moneys  retained  under  §  2737,  or  to 
cover  an  annuity,  or  what  not,  and  the  purpose  has  been  accomplished,  the 
debt  liquidated,  or  the  annuitant  dies;  thereupon  there  is  no  further  ground 
for  his  acting,  the  contingency  has  occurred,  his  letters  should  be  called  in. 

§  631.  Subdivision  6. — The  sixth  subdivision  of  §  2569  is  as  follows: 

In  the  case  of  an  executor  who  has  not  been  required  to  give  a  bond,  where  his 
circumstances  are  such  that  they  do  not  afford  adequate  security  to  the  creditors  or 
persons  interested  for  the  due  administration  of  the  estate,  or  where  he  has  removed 
or  is  about  to  remove  from  the  state. 

The  sixth  subdivision  is  made  to  relate  solely  to  executors  not  under 
bond,  and  for  this  reason,  that  the  bond  required  by  the  Surrogate  from 
an; administrator  or  which  may  already  have  been  given  by  an  executor,  is 
deemed  to  be  sufficient  to  protect  the  creditors  and  persons  interested,  par- 
ticularly in  view  of  his  power  to  require  a  new  bond  or  an  increased  bond, 
or  new  sureties,  in  case  it  appears  to  be  at  any  time  necessary.  It  must 
also  be  rioted  that  this  subdivision  gives  the  Surrogate  a  power  in  addition 
to  that  conferred  under '§§  2577-2578,  and  2574,  whereunder  a  new  bond 
or  new  sureties  may  be  required  of  an  executor,  or  administrator,  or  guard- 
ian, and  upon  his  failure  to  comply  with  the  order  or  decree  of  the  Surro- 
gate, he  may  remove  the  delinquent  from  office  and  revoke  the  letters 
issued  to  him. 

The  circumstances  authorizing  the  Surrogate  to  revoke  letters  must  be 
something  more  than  mere  poverty  or  insolvency  on  the  part  of  an  execu- 
tor. Matter  of  Hart,  6  N.  Y.  St.  Rep.  535.  At  common  law  a  person 
named  as  executor  was  entitled  to  letters  even  though  he  might  be  noto- 
riously insolvent.  But  where  the  executor  neglects  the  estate  and  petitions 
in  bankruptcy  besides,  his  letters  may  be  revoked.  Matter  of  Truesdell,  40 
Misc.  336. 

In  1880  prior  to  the  going  into  effect  of  chap.  18,  of  the  Code,  Surrogate 
Calvin,  interpreting  the  words  in  relation  to  an  executor,  "that  their  cir- 
cumstances are  so  precarious  as  not  to  offer  adequate  security  for  their 
due  administration,"  held  that,  although  the  testator  might  have  been 
aware  of  the,  precarious  condition  of  executor,  nevertheless,  upon  proof 
that,  the  fixec!U.tors  were  without  responsibility,  he  would  have  to  require 
them,  to  give  security.  Freeman  v.  Kellogg,  4  Redf .  218,  225,  distinguishing 
Shields  v.  Shields,  60  Barb.  56,  and.  following  Wood  v.  Wood,  4  Paige, 
299. 

In  1882  Surrogate  Rollins,  passing  upon  this  section  of  the  Code,  dis- 
approved of  the  word  "circumstances,"  although  not  in  this  precise  con- 
nection, and  stated  that  the  question  for  the  Surrogate  to  determine  was 
not  the  relative  poverty  or  wealth  of  the  representative,  but  whether  it 
were  "safe  to  put  this  estate  in  the  hands  of  the  person  named  as  executor; 
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can  he  be  trusted  to  administer  it  faithfully  and  honestly  as  dif ected'by  the 
will? "  And  he  observ-ed,  "thrift,  integrity,  good  repute,  business  capacity, 
and  stability  of  character,  for  example,  are  circumstances  which  may 'be 
very  properly  considered  in  determining  the  question  of  adequate  security." 
MaHin  v.  Duke,  5  Redf .  597,  600. 

And  in  a  later  case,  passing  upon  the  very  subdivision,  where  thfe  allega- 
tion in  the  petition  was  that. the  executors  were,  "Men  of  inconsiderable 
means,  not  themselves  transacting  any  business  or  having  any  place  of 
business,"  it  was  held  that  this  allegation  was  not  sufficient;  nor  were  the 
proofs  offered  in  support  thereof  sufficient  to  warrant  the  removal  of  the 
executors.  P&stly  v.  Cheyne,  4  Dem.  492,  citing  Grubb  v.  Hamilton,  2  Dem. 
414.  In  this  latter  case  the  allegation  was  in  the  words  of  the  subdivision. 
The  learned  Surrogate  held  such  an  allegation  unaccompanied  by  a  more 
specific  statement  to  be  too  vague  and  general  to  grant  the  relief  which  the 
petitioner  asked.  But  the  proof,  it  appeared,  nierely  related  to  the  pbvei'ty 
of  the  executor  as  contrasted  with  the  amount  of  the  estate  which  he  has 
been  appointed  to  administer. 

In  Morgan  v.  Morgan,  3  Dem.  612,  held  that  it  was  improper  to  remove 
a  trustee  for  his  insolvency.  He  should  first  be  required  to  give  a  bond'.' 
If  his  financial  situation  be  such  that  he  cannot  furnish  security,  then  it 
would  be  proper  to  remove  him  for  failure  to  comply  with  the  order.  See 
also  Beggs  v.  McCrea,  62  App.  Div.  39.  '• 

It  would  be  difficult  to  state  a  general  proposition  applicable  to  all  cases 
that  may  arise  under  this  subdivision  further  than  to  say  that  each  ease 
must  depend  upon  its  own  circumstances.  Executors  may  be  shown  to  be 
persons  possessing  honesty,  integrity  and  business  qualifications  and  yet 
there  may  be  such  proof  of  pecuniary  irresponsibility  as  to  warrant  the 
Surrogate  in  directing  the  revocation  of  their  letters  in  order  adequately  to 
secure  the  persons  interested.  The  execution  of  such  a  decree  can  always 
be  avoided  under  §  2567  by  giving  a  bond  as  therein  prescribed.  See  Matter 
o/O'Bnen,  19  N.  Y.  Supp.  541. 

Subdivision  six  also  covers  nonresidence. 

The  nonresidence  of  an  applicant  for  letters  testamentary  is  no  rieasbn 
for  refusing  to  issue  letters  testamentary  to  him  unless  at  the  time  such 
letters  are  granted  some  person  interested  in  the  estate  Or  a  creditor  inter- 
poses and  maintains  an  objection  as  prescribed  in  §  2566,  supra. 

See  chap.  687,  Laws  1911,  as  to  foreign  trust  company. 

It  has  already  been  noted  under  §  2567  that  where  the  objection  is  that 
the  executor  is  a  nonresident  of  the  State  the  executor  niay  neverthdes's 
entitle  himself  to  letters  testamentary  by' giving  a  bond.  If,  however, 
there  is  no  objection  filed  letters  may  issue  to  a  nonresident  without' 'a 
bond,  in  the  discretion  of  the  court.  Estate  of  Demarest,  1  Civ.  Pii'oc. 
Rep.  302;  Estate  of  Vernon,  id.  304,  note;  Postley  v.  Cheyne,  4  Dem.  492, 
495.  Therefore  if  letters  have  been  issued  to  a  nonresident  without  a 
bond,  the  mere  fact  of  nonresidence  at  or  before  the  tiihe  of  receiving 
letters,  is  no  ground  for  the  revocation  of  letters  under  subd.  6.    Subdivi- 
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sion  6  is  in  express  terms  limited  to  a  case  where  an  executor's  removal  or 
intended  removal  from  the  State  occurs,  or  is  contemplated  after  the  is- 
suance of  letters.  Postley  v.  Cheyne,  4  Dem.  496.  When  letters  have  been 
issued  to  a  nonresident  executor  they  cannot  be  revoked  merely  because 
of  his  continued  nonresidence,  nor  can  any  bond  be  for  that  cause  required 
of  him.  A  temporary  nonresidence,  because  of  ill  health  in  his  family  is 
not  sufficient  as  a  basis  of  intent  to  remove  from  the  State.  Matter  of 
M'Knight,  80  App.  Div.  284.  See  also  Matter  of  Magoun,  41  Misc.  352. 
But  in  any  case  not  falling  within  the  exception  expressly  stated,  the  re- 
moval or  contemplated  removal  of  the  executor  from  the  State  presents  a 
case  where  the  Surrogate  must  revoke  the  letters,  as  it  does  not  come 
within  the  case  hereafter  noted  under  §  2571,  where  the  Surrogate  may 
allow  the  letters  to  remain  unrevoked.  Estate  of  Sohn,  1  Civ.  Proc.  Rep. 
373.  See  In  re  Emery,  13  Civ.  Proc.  Rep.  365;  Van  Wyck  v.  Van  Wyck,  22 
Hun,  9. 

§  632.  Subdivision  7.— This  reads: 

In  case  of  a  guardian  where  he  has  removed,  or  is  about  to  remove,  from  the 
state,  or  where  the  interests  of  the  infant  will  be  promoted  by  the  appointment 
of  another  person  as  guardian. 

This  subdivision  is  taken  from  former  §§  2832  and  2858  in  part. 

It  is  peculiarly  important  that  a  guardian  should  be  a  resident.  He 
should  be  locally  accessible,  and  always  amenable  to  process.  The  same 
general  rules  hold  as  to  what  constitutes  removal. 

A  bond  is  not  as  satisfactory  a  safeguard  in  his  case  as  in  case  of  a  repre- 
sentative. His  ward,  through  its  very  infancy,  is  presumably  incapable 
of  knowing  how  to  set  remedial  machinery  in  motion. 

The  last  clause  of  the  subdivision  is  satisfactorily  general.    Still  the 
courts  are  conservative.    They  will  remember  the  act  has  its  genesis  in* 
the  former  sections  above  specified.    Still  what  was  formerly  limited  by 
subd.  6  of  §  2832  to  the  guardian  of  the  person,  now  is  made  the  general 
language  covering  all  guardians.    The  prior  decisions  are  still  applicable. 

The  language  in  subd.  6  of  former  §  2832  as  to  the  promotion  of  the  in- 
fant's welfare,  does  not  mean,  it  had  been  held,  that  that  consideration 
alone  will  weigh  as  a  ground  for  removal.  A  sufiicient  ground  for  revoca- 
tion of  letters  must  be  shown  under  one  of  the  five  preceding  subdivisions 
as  well.  Com  v.  Corn,  4  Dem.  394,  398;  Ledwith  v.  Union  Trust  Co.,  2 
Dem.  439;  Estate  of  Kerrigan,  2  McCarthy,  334.  But,  now  that  the  ground 
is  made  generic,  the  Surrogate's  discretion  is,  I  think,  enlarged.  The 
ward's  welfare  is  the  prime  factor.  Even  before  the  act  of  1914  the  tend- 
ency so  to  hold  was  illustrated  where,  in  Matter  of  McConnon,  60  Misc. 
22,  Beckett,  Surr.,  removed  a  stepfather  as  general  guardian.  He  was  a 
Protestant.  His  ward's  own  father  was  born,  lived,  and  died  a  Catholic. 
The  boy  desired  to  follow  the  father's  faith.  The  charges  against  the 
stepfather  were  dismissed  and  the  removal  was  based  entirely  on  the 
*■  general  welfare"  clause,  in  view  of  the  diversity  of  religious  belief.  He 
cites  Matter  of  Jacquet,  40  Misc.  575.    In  that  case  the  court  approved  the 
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English  rule  "that  a  guardian  is  to  have  sacred  regard  to  the  religion  of 
the  father  in  dealing  with  the  child,  and,  unless  under  very  special  circum- 
stances, to  see  that  the  child  is  brought,  up  in  the  religious  faith  of  the 
father,  whatever  that  religion  may  have  been."  See  also  Matter  of  Crickard, 
52  Misc.  63,  citing  Matter  of  Feely,  4  Redf .  306;  Boiling  v.  Coughlin,  5  Redf. 
116.  This  seems  to  bring  the  status  of  a  guardian  close  to  that  of  a  godfather, 
and  might  be  carried  to  unhappy  extreme.  The  rule  can  be  also  illustrated 
by  the  reasoning  used  in  cases  of  original  appointment,  where  the  child's 
welfare  is  the  consideration.  See,  e.  g..  Matter  of  Mandni,  89  .Misc.  83. 
In  this  case  welfare  prevailed  over  the  religion  test.  In  Re  Lamb,  139  N.  Y. 
Supp.  685,  a  father  was  passed  over  in  favor  of  maternal  aunts  as  guard- 
ian;  but  was  held  entitled  to  the  determination  of  the  religious  faith  in 
which  the  child  should  be  brought  up. 

The  remarriage  of  a  woman  who  was  general  guardian  has  been  held 
to  be  a  proper  ground  for  revoking  her  letters.  Swartwout-v.  Swattwoutj 
2  Redf.  52;  Matter  of  Elgin,  1  Tuck.  97;  Newhouse  v.  Gale,  1  Redf.  217, 219. 
See  Laws  1837,  c.  530,  §34.  But  the  statute,  Laws  1867,  chap.  782,  §  2, 
removing  the  comm.on-law  disability,  and  authorizing  a  Surrogate  to 
appoint  married  women  as  guardians,  and  the  language  of  the  Domestic 
Relations  Law,  §  81,  make  it  clear  that  under  §  2569  remarriage  would  not 
of  itself  be  a  sufficient  ground  for  removal. 

It  must  be  emphasized  that,  whatever  the  nature  of  the  guardianship, 
the  Surrogate  can  act  only  under  the  circumstances  prescribed  by  the  stat- 
ute. Ledwith  v.  Union  Trust  Co.,  2  Dem.  439,  441.  That  the  guardian  in 
office  is  inferior  to  one  proposed  to  be  substituted  for  him,  is  not  of  itself 
a  ground  for  the  removal  of  the  former.    Ibid. 

The  grounds  indicated  for  revoking  letters  of  guardianship  are  in  part 
•  similar  to  those  provided  in  the  same  connection  in  case  of  executors  and 
administrators,  and  the  same  discussion  is  applicable  here.  Where  the 
appointment  of  a  guardian  was  originally  improperly  secured,  as  by  con- 
cealing material  facts  from  the '  Surrogate  (BoZZinjf  v.  Coughlin,  5  Redf. 
116),  or  by  neglecting  to  give  notice  to  relatives  residing  in  the  county 
{Ex  parte  Feely,  4  Redf.  306),  thfe  appointment  will  be  revoked  by  the 
Surrogate  under  his  general  powers  to  vacate  decrees  so  improperly  se- 
cured. To  warrant  a  revocation  of  letters  under  §  2569,  the  statutory 
causes  must  exist  and  be  alleged  and  proven.  See  9  Am.  &  Eng.  Ency.  of 
Law,  pp.  97,  98.  Fixed  habits  of  intemperance  {Kettletas  v.  Gardner,  1 
Paige,  488;  Matter  of  Moore,  18  Weekly  Dig.  42);  attempts  to  profit  indi- 
vidually at  the  ward's  expense  by  improper  use  of  its  funds  (Matter  of 
Cooper,  2  Paige,  34;  Matter  of  O'Neil,  1  Tuck.  34);  the  insolvency  of  the 
guardian  and  one  of  his  sureties  {Matter  of  Cooper)  are  all  proper  grounds 
to  allege;  and  the  Surrogate  may  in  such  a  proceeding  enjoin  the  guardian 
from  disposing  of  the  assets  of  the  ward  pending  the  Surrogate's  inquiry. 
Matter  of  Plumb,  4  N.  Y.  Supp.  135.    See  also  §  2570. 

§  633.  Subdivision  8.^ — Subdivision  8  has  already  been  discussed  under 
the  head  of" temporary  administration: 
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In  the  case  of  a  temporary  administrator,  appointed  upon  the  estate  of  an  ab- 
sentee, where  it  is  shown  that  the  absentee  has  returned;  or  that  he  is  Uving,  and 
capable  of  returning  and  resuming  the  management  of  his  affairs;  or  that  an  executor, 
or  an  administrator  in  chief,  has  been  appointed  upon  his  estate;  or  that  a  com- 
mittee of  his  property  has  been  appointed  by  a  competent  court  of  this  state. 

§  634.  Procedure.— The  procedure  indicated  by  the  Code  upon'  an 
application  for  the  revocation  of  letters  is,  that  first  a  written  petition  be 
filed  duly  verified  setting  forth  the  facts  and  circumstances  showing  that 
the  case  is  one  falling  under  §  2569  and  praying  for  a  decree  revoking  the 
letters  and  that  the  respondent  may  be  cited  to  show  cause  why  a  decree 
should  not  be  made  accordingly. 

§  2670.    Petition;  citation  thereupon;  suspension. 

A  petition  presented  as  prescribed  in  the  last  section,  must  set  forth  the  facts 
showing  that  the  case  is  one  of  those  therein  specified,  and  unless  the  surrogate  de- 
dines  to  entertain  the  proceeding,  a  citation  must  be  issued  according  to  the  prayer 
thereof. 

If  such  citation  be  issued  the  surrogate  may,  in  his  discretion,  make  an  order 
suspending  the  respondent  wholly  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  the  pendency  of  the  special  proceeding.  A  certified  copy  of  an 
order  so  made  must  accompany  the  citation,  and  be  served  therewith;  but,  from  the 
time  when  it  is  made,  the  order  is  binding  upon  the  respondent  and  upon  all  other 
persons,  without  service  thereof,  subject  to  the  exceptions  and  limitations  J)rescribed 
in  sections  2555  and  2556  of  this  chapter,  with  respect  to  a  decree  revoking  letters. 

Former  §§  2686,  2833,  2834  of  this  Code,  consohdated.    See  L.  1837,  c.  460,  §  61. 

The  exact  grounds  on  which  removal  is  sought  must  be  specified.  Matter 
of  Burr,  118  App.  Div.  482. 

This  section  should  be  discussed  in  connection  with  §  2571,  which  pre- 
scribes the  action  the  Surrogate  must  take  in  the  premises. 

§  2671.    Hearing;  decree;  testamentary  trusts  not  affected. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surro- 
gate may  make  a  decree  revoking  the  letters  issued  to,  or  removing,  the  respondent, 
or  may,  in  his  discretion,  dismiss  the  proceedings  upon  such  terms  as  justice  requires. 

Where  an  executor  or  an  administrator  is  also  a  testamentary  trustee,  a  decree 
revoking  Ms  letters  does  not  affect  his:  power  or  authority  as  testamentary  trustee, 
except  in  the  case  specially  prescribed  for  that  purpose,  in  section  2640  of  this 
chapter. 

From  former  §§  2687,  2688,  2833  of  this  Code,  in  part.  From  2  R.  S.  72,  §§  20, 
21;  Id.,  152,  §§  14,  16. 

The  effect  of  former  §  2687  was  to  specify  cases  in  which  the  Surrogate 
could  prevent  the  working  of  hardship  in  the  cases  covered  by  subds.  3,  4 
and  5  of  former  §  2685,  that  is  to  say,  if  the  complaint  were  that  the  execu- 
tor or  administrator  had  refused  or  neglected  to  obey  some  lawful  direction 
of  the  Surrpgate.  Such  executor  or  administrator  by  prompt  com- 
pliance with  the  direction  or  with  the  provision  of  law  which  he  had  dis- 
regarded might  secure  the  dismissal  of  the  proceedings,  upon  making 
suitable  amends  to  each  person  injured  by  such  neglect  or  refusal..  It 
was  of  course  for  the  Surrogate  to  determine  what  constituted  suitable 
amends.    In  the  second  place  where  a  false  suggestion  of  fact-was  alleged, 
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the  Surrogate  was  entitled  to  disregard  it  if  it  appeared  that  the  represent- 
ative was  entitled  to  letters,  notwithstanding  the  false  suggestion.  In 
the  third  place  where  the  only  cause  for  the  revocation  of  the  letters  were 
under  subd.  5  that  the  creditors  or  persons  interested  in  the  estate  were 
not  adequately  secured  by  reason  of  the  circumstances  of  the  executor, 
the  proceedings  mighj  be  dismissed  and  the  letters  remain  unrevoked 
upon  the  filing  of  a  bond  within  a  reasonable  time  not  exceeding  five  days. 
The  Surrogate  had  no  power  to  extend  this  time.  Matter  of  Filley,  20  N.  Y. 
Supp.  427.  But,  it  had  been  held  that  the  words  in  former  §  2687  "must 
make  a  decree  revoking  the  letters"  did  not  mean,  that  on  substantiating 
the  charges  alleged  under  subdivisions  1  or  2  of  §  2685,  the  discretion  of 
the  Surrogate  was  at  an  end.  Ketcham,  Surr.,  in  Matter  of  Engd,  74  Misc. 
308,  remarked: 

Their  argument  is  that,  where  the  context  of  the  statute  as  to  one  class  of  allega- 
tions against  the  executor  commands  that  the  surrogate,  upon  proof,  must  revoke 
the  letters,  while  as  to  another  class  he  is  expressly  permitted  to  exercise  a  discre- 
tion, the  provision  that  the  order  must  be  made  is  intensified  by  the  contrast.  This 
construction,  however  attractive,  is  forbidden  by  authority.  Matter  of  Monroe, 
142  N.  y.  484;  MaUer  of  O'Hara,  62  Hun,  531;  Elias  v.  Schweyer,  13  App.  Div.  336; 
Matter  of  Waterman,  112  id.  313;  Matter  of  Thieriot,  117  id.  686;  Matter  of  Burr, 
118  id.  485. 

But  the  language  in  present  sections  2570  and  2571  gives  the  Surrogate 
in  general  terms  full  discretion  and  is  not,  we  think,  intended  to  restrict 
the  cases  or  the  manner  in  which  he  may  exercise  it. 

An,  application  for  the  revocation  of  letters  should  be  a  proceeding  by 
itself,  and  the  relief  is  not  one  that  can  be  asked  for  incidentally. 

Under  the  former  section,  the  averments  of  the  petition  had  to  be  sup- 
plemented by  affidavit  or  oral  testimony,  to  satisfy  the  Surrogate  of  the 
propriety  of  issuiag  a  citation.  See  former  §  2687,  and  Moorhouse  v.  Hutch- 
inson, 2  Dem.  429.  In  a  case  where  the  allegations  in  the  petition  were 
merely  on  information  and  belief,  and  were  all  put  in  issue  by  the  answer 
filed  by  the  executor,  Surrogate  Rollins  directed  the  petition  to  be  supple- 
mented by  further  allega.tions  of  the  source  of  the  information  and  the 
grounds  of  the  belief  of  the  petitioner  before  taking  proof  upon  the  issues 
raised.  Atkinson  v.  Striker,  2  Dem.  261.  The  petition  now  must  be  full 
enough  to  meet  this  requirement,  and  the  Surrogate  has,  on  receiving  it, 
discretion  to  decline  to  entertain  the  proceeding. 

Again,  if  he  entertain  it,  the  citation  must  issue;  whereupon,  he  has 
further  discretion  to  issue  an  order  in  the  nature  of  injunction,  "  suspending 
the  respondent,  wholly  or  partly,  from  the  exercise  of  his  powers  and  au- 
thority" pendente  lite.    Section  2570. 

Again,  after  the  hearing,  his  discretion  continues.  He  may  dismiss  the 
proceeding,  or  revoke  the  letters.    Section  2571. 

§  635.  The  petition. — The  form  of  a  petition  is  here  indicated. 
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Petition  for  revoca- 
tion of  letters. 
See  also  Form  51. 


Note.  See  below  as 
to  §  2574,  re  summary 
removal. 


Surrogate's  Court, 
County  of 

Title. 

To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  respectfully  shows: 

I.  That  your  petitioner  resides  in  and  is 
(describe  petitioner  as  required  by  section  2669,  either  as  creditor 
or  person  interested.  If  the  latter,  state  character  of  interest,  such 
as  legatee,  next  of  kin,  etc.),  of  late  of  deceased 
(here  specify  whether  decedent  died  testate  or  intestate;  if  testate, 
allege  probate  of  the  will  and  liber  of  record,  and  the  issuance  of 
letters  testamentary;  if  intestate,  allege  that  fact  and  issuance  of 
letters  of  administration.  If  respondent  be  a  guardian  or  a  trustee 
frame  appropriate  averments,  identifying  the  estate  or  will). 

II.  {Here  state  the  grounds  for  asking  the  revocation  of  letters 
or  the  removal.  As  for  example:  that  at  the  time  the  aforesaid 
letters  were  issued  to  the  said  he  was  incompetent  or 
disqualified  by  law  to  act  as  such,  and  the  objection  was  not 
taken  by  your  petitioner  (or  by  any  person  whom  he  represents) 
upon  the  hearing  of  the  application  for  letters,  and  that  the 
facts  by  reason  of  which  he  was  incompetent  or  disqualified  by 
law  to  act  as  such  executor  or  administrator  were  (here  allege 
facts):  (If  the  ground  for  revocation  is  any  of  the  other  grounds 
specified  make  the  allegation  primarily  and  substantially  in  the 
language  of  the  Code,  and  then  add  the  specific  facts,  concisely 
stated,  constituting  the  alleged  disqualification  or  ground  for  revocor 
tion  of  letters). 

Wherefore,  your  petitioner  praj's  for  a  decree  revoking  the 
said  letters  testamentary,  or  of  administration,  and  that  the 
said  executor  (or  administrator)  may  be  cited  to  show 

cause  why  a  decree  should  not  be  made  accordingly  (it  is  proper 
to  pray  in  a  necessary  case  for  an  order  temporarily  restraining  the 
representative  from  acting  in  the  meantims). 

(Signature.) 
(Verification.) 


Where  the  petition  contains  a  prayer  for  the  restraining  order  pending 
the  determination  of  the  proceeding,  the  order  may  be  submitted  with  the 
petition  and  usually  contains  a  recital  of  the  grounds  for  revocation  set 
forth  in  the  petition,  and  the  further  recital  that  it  appears  to  the  Surro- 
gate that  there  are  good  grounds  for  such  complaint  and  that  he  has  issued 
the  citation  to  the  executor  or  administrator  to  show  cause  accordingly. 
The  order  merely  restrains  him  from  acting  in  the  premises  until  the  hear- 
ing and-  determination  of  the  petitioner's  application.  It  will  be  noted  that 
the  Surrogate  will  not  make  the  order  imtil  he  has  decided  to  issue  the 
citation. 

§  636.  The  citation. — If  the  Surrogate  is  satisfied  of  the  truth  of  the 
allegations  contained  in  the  petition,  the  citation  must  be  issued  according 
to  the  prayer  thereof,  that  is  to  say,  a  citation  addressed  to  the  respondent 
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to  show  cause  why  a  decree  should  not  be  made  revoking  his  lett-ers  for 
the  cause  specified  in  the  petition.  The  allegation  of  the  mistake,  or  ^- 
competency,  or  other  reason  which  is  claimed  to  be  proper  cause  for  the 
revocation  of  letters  may  properly  be  made  in  the  language  of  the"statute, 
and  it  is  proper  practice  to  add  words  specifying  more  fully  in  what  the 
particular  incompetency  or  mistake  consisted.  For  example,  if  it  be  al- 
leged in  the  case  of  an  executor  under  subd.  6  in  the  words  of  the  subdivi- 
sion that  "his  circumstances  are  such  that  they  do  not  offer  adequate 
security  for  the  due  administration  of  the  estate  to  the  petitioner,"  it  is 
proper  to  add  "in  that  he  is,"  etc.,  giving  a  concise  and  specific  statement 
of  the  nature  of  the  circumstances  alleged.  The  citation  should  be  served 
according  to  the  general  rules  covering  the  service  of  citations.  The  juris- 
diction of  the  Surrogate  in  these  cases  is  to  revoke  letters,  and  if  the  cita- 
tion is  served  in  a  manner  authorized  by  law,  and  the  practice  of  the  court, 
the  Surrogate  has  sufiicient  jurisdiction  over  the  proceeding,  even  though 
the  executor  or  administrator  does  not  appear,  to  make  a  decree  revoking 
the  letters.  For  example,  where  a  citation  in  such  a  case  was  served  upon 
an  administrator,  who  had  left  the  State,  by  leaving  the  same  at  his  resi- 
dence within  the  State  as  required  by  statute,  it  was  held  that  the  Surro- 
gate had  acquired  jurisdiction  of  his  person  and  that  if  he  had  transcended 
the  limitation  of  the  statute  in  his  subsequent  decree  revoking  his  letters, 
the  only  remedy  was  by  appeal  or  by  motion  before  the  Surrogate  and  that 
it  could  not  be  attacked  collaterally  or  for  want  of  jurisdiction.  Harrison 
V.  Clark,  87  N.  Y.  572. 

§  637.  The  decree. — If  the  inquiry  by  the  Surrogate,  upon  or  subse- 
quent to  the  return  day,  establishes  the  mistake,  incompetency,  or  other 
ground  for  revoking  the  letters,  he  must  make  the  decree  revoking  the 
letters  issued.  Nevertheless,  since,  as  we  think,  the  discretion  vested  in 
the  Surrogate  before  the  act  of  1914,  is  not  meant  to  be  restricted,  but  to 
be  made  more  general,  it  may  develop' that  justice  requires  a  conditional 
dismissal  of  the  proceeding.  Tor  example,  if  disobedience  be  the  ground 
alleged,  or  circumstances  of  inadequate  security,  the  Surrogate  may  even 
then  give  the  respondent  locus  penitentioe,  in  which  to  still  obey,  or  may 
require  a  bond  or  an  additional  bond  to  meet  the  situation.  Under  former 
practice  see  In  re  Filley's  Estate,  20  N.  Y.  Supp.  427,  and  cases  cited.  In 
Matter  of  Kasson,  46  App.  Div.  348,  it  was  held  proper  to  permit  an  execu- 
tor sought  to  be  removed,  to  file  a  bond  within  thirty  dd,ys  after  entry  of 
the  order  of  the  Appellate  Division,  where  the  court  was  satisfied  that  the 
testator  knew  he  had  little  or  no  property  and  that  the  only  charge  of 
improvidence  against  him  was  of  an  improper  investment  made  by  him 
as  guardian,  the  loss  on  which  was  made  good  by  estate  of  testator  who 
had  been  his  surety. 

This  decree  rests  on  evidence  of  the  facts  put  in  issue.  Formerly  find- 
ings of  fact  and  conclusions  of  law  must  be  made.  Matter  of  Dittrich,  120 
App.  Div.  504,  citing  Matter  of  Monroe,  142  N.  Y.  484;  Matter  of  Scott, 
49  App.  Div.  130.    But  under  §  2541,  this  is  not  requisite,  though  before 
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the  close  of  the  trial  they  may  be  requested,  to  elicit  rulings,  and  to  present 
exceptions. 

Surrogate's  Court, 
Caption. 
Present: 

Hon. 

Surrogate. 
Decree  revoking 
letters.  Title. 


a  person  interested  in  {or  creditor  of)  the  estate  of 
late  of  deceased,  having  presented  a  petition 

to  this  court  praying  for  a  decree  revoking  letters  testamentary 
(or  of  administration)  granted  to  by  this  court,  on  the 

day  of  and  the  Surrogate,  being  satisfied  that 

the  allegations  contained  in  the  petition  showed  that  a  case  was 
presented  under  the  provisions  of  §  2569  of  the  Code,  having 
issued  a  citation  according  to  the  prayer  thereof, 

Now,  on  reading  and  filing  proof  of  the  due  and  personal  serv- 
ice of  the  said  citation  upon  (describing  him  os  the  case 
may  be);  the  said     ~          having  appeared  and  {if  not  state  the 
fact)                and                the  petitioner  having  also  appeared, 
and  the  proofs  and  allegations  of  the  parties  having  been  heard, 
and  it  appearing  upon  due  consideration  that  {here  state  the 
grounds  under  section  2669  which  have  been  shown  to  exist),  it  is 
Ordered,  Adjudged,  and  Decreed,  that  the  letters  {testamen- 
tary or  of  administration)  heretofore  issued  to  said  be 
and  they  hereby  are  revoked  {or  if  the  revocation  can  be  avoided, 
as  by  the  filing  of  a  bond  add:  Unless  the  said               gives  within 
a  reasonable  time  not  exceeding  .  .  .  days  from  the  date  of  this 
decree  a  bond)  {here  insert  requirememts  as  to  bond.    Or,  in  case 
of  a  trustee,  let  the  clause  read  for  removal,  instead  of  revoking 
letters). 
Where  the  Surrogate  permits  the  letters  to  remain  unrevoked,  it  will  be  noted 
that  he  may  dismiss  the  proceedings  and  impose  such  terms  as  to  costs  as  justice 
requires. 

Where  proper,  add  clause  ordering  the  one  removed  to  file  hia  account  for  judicial 
settlement. 

§  638.  When  revocation  of  letters  does  not  affect  testamentary  trust. — 
Section  2571,  above  quoted,  provides: 

Where  an  executor  or  an  administrator  is  also  a  testamentary  trustee,  a  decree 
revoking  his  letters  does  not  affect  his  power  or  authority  as  testamentary  trustee, 
except  in  the  case  specially  prescribed  for  that  purpose,  in  §  2640  of  this  chapter. 

The  offices  of  executor  and  trustee  are  distinct.  If  a  person  has  been 
executor  of  a  will  and  also  one  of  the  trustees  thereunder  he  may  upon 
proper  cause  being  shown  be  removed  as  trustee  and  continue  to  act  as 
executor  (Deraismes  v.  Dunham,  22  Hun,  86),  or  on  the  other  hand  he 
may  be  removed  as  executor  without  affecting  his  right  to  continue  to 
execute  his  office  as  trustee.    Matter  of  Estate  of  Hood,  98  N.  Y.  363.    The 
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mere  settlement  of  the  accounts  of  an  executor  as  such,  which  does  not 
discharge  him,  is  no  bar  to  a  subsequent  proceeding  to  remove  such  execu- 
tor for  waste  or  misconduct  although  the  executor  may  have  intended 
his  acts,  subsequent  to  the  judicial  settlement  of  the  account,  to  be  those 
of  a  trustee;  the  jurisdiction  of  the  Surrogate  continues  over  him  as  execu- 
tor until  he  is  removed  or  discharged.  Matter  of  Estate  of  Hood,  supra. 
See  also  same  case,  104  N.  Y.  103,  107. 

In  the  discussion  under  the  head  of  Testanientary  Trustees,  it  will  be 
noted  that  provision  is  made,  that  if  a  person  is  both  executor  and  testa- 
mentary trustee  proceedings  taken  by  or  against  him  as  trustee  do  not 
affect  him  as  executor  or  administrator  unless  in  the  proceedings  to  revoke 
his  letters,  the  facts  entitling  him  to  resign  or  entitling  the  petitioner  to 
have  him  removed  are  set  forth  in  asking  for  the  revocation  of  his  letters; 
that  is  to  say,  the  proceedings  may  be  consolidated  and  full  relief  obtained 
as  to  the  person  seeking  to  resign  or  sought  to  be  removed  in  both  his  ca- 
pacity as  representative  and  that  of  trustee.  Quackmboss  v.  Southwick,  41 
N.  Y.  117;  Deraismes  v.  Dunham,  22  Hun,  86.    See  §  2640. 

§  639.  Section  2640.— The  Code  provides: 

§  2640.    Proceedings  where  testamentary  trustee  is  also  executor  or  administrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the  executor  of  the 
will,  or  an  administrator  upon  the  same  estate,  proceedings  taken  by  or  against 
him,  as  prescribed  in  this  chapter,  do  not  affecthim  as  executor  or  adrhinistrator,  or 
the  creditors  of,  or  persons  interested  in,  the  general  estate,  except  in  one  of  the 
following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of  his  letters,  he  may, 
also,  in  the  same  petition,  set  forth  the  facts  upon  showing  which  he  would  be  al- 
lowed to  resign  as  testamentary  trustee;  and  may  thereupon  pray  for  a  decree  allow- 
ing him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revocation  of  letters  issued 
to  an  executor  or  administrator;  and  any  of  the  facts  set  forth  in  the  petition  are 
made,  by  the  provisions  of  this  chapter,  sufficient  to  entitle  the  same  person  to 
present  a  petition  praying  for  the  removal  of  a  testamentary  trustee;  the  petitioner 
may  pray  for  a  decree  removing  the  person  complained  of  in  both  capacities,  and 
for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resignation  or  removal,  as 
the  case  requires,  of  the  testamentary  trustee,  and  for  the  judicial  settleinent  of 
his  account,  may  be  taken,  as  prescribed  in  this  chapter,  in  connection  with,  or 
separately  from,  the  like  proceedings  upon  the  petition  for  the  revocation  of  the 
letters,  as  the  surrogate  directs. 

Former  §  2819  of  this  Code. 

This  section  may  be  analyzed  as  follows:  (1)  The  person  Elcting  in  both 
capacities  may  apply  in  either  or  both  capacities  for  discharge. 

(2)  Or,  he  may  be  respondent  in  either  or  both  capacities. 

(3)  Or  he  may  be  petitioner  or  respondent  in  an  accounting  proceeding 
concurrently  with  either  1  or  2. 

It  is  clear  that  the  Surrogate  has  power  to  consolidate  the  proceedings, 
being  quite  germane  to  one  another  and  terminate  the  whole  matter  in  one 
decree. 
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§  640.  Effect  and  contents  of  decree  revoking  letters. — We  quote 
again  here  §  2555  in  this  context : 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter,  revoking  letters, 
issued  by  a  surrogate's  court  to  an  executor,  administrator,  or  guardian,  his  powers 
cease. 

The  decree  may,  in  the  discretion  of  the  surrogate,  require  him  to  account  for 
all  money  and  other  property,  received  by  him;  and  to  pay  and  deliver  over  all 
money  and  other  property  in  his  hands  into  the  surrogate's  court,  or  to  his  succes- 
sor in  office,  or  to  such  othfer  person  as  is  authorized  by  law  to  receive  the  same; 
or  it  may  be  made  without  prejudice  to  an  action  or  special  proceeding  for  that 
purpose,  then  pending,  or  thereafter  to  be  brought. 

The  revocation  does  not  affect  the  validity  of  any  act,  within  the  powers  conferred 
by  law  upon  the  executor,  administrator,  or  guardian,  done  by  him  before  the  service 
of  the  citation,  where  the  other  party  acted  in  good  faith;  or  done  after  the  service 
of  the  citation,  and  before  entry  of  the  decree,  where  his  powers  with  respect  thereto 
were  not  suspended  by  service  of  the  citation,  or  where  the  surrogate,  in  a  case 
prescribed  by  law,  permitted  him  to  do  the  same  notwithstanding  the  pendency  of 
the  special  proceeding  against  him;  and  he  is  not  Hable  for  such  an  act,  done  by 
him  in  good  faith.    Former  §  2603,  Code  Civ.  Proc. 

Under  this  section  it  is  proper  that  the  decree  direct  the  person  removed 
to  pay  over  the  money  accounted  for  into  the  Surrogate's  Court,  if  the  facts . 
are  such  that  there  is  no  propriety  in  appointing  a  successor  in  office,  as 
where  a  ward  has  come  of  age  and  secures  a  removal  of  the  guardian,  and 
yet  where  a  payment  to  "such  other  person"  may  be  premature  by  reason 
of  possible  outstanding  claims  against  the  fund.  Matter  of  Hicks,  54  App. 
Div.  582;  Matter  of  Moehring,  154  N.  Y.  423.  It  is  to  be  noted  that  the 
section  omits  and  does  not  relate  to  a  "testamentary  trustee."  And, 
secondly,  that  the  directions  to  be  made  by  the  Surrogate  are  within  his 
discretion.    See  Matter  of  Boyer,  68  Misc.  6. 

§  2556.     The  last  section  qualified. 

This  last  section  does  not  affect  the  liability  of  a  person,  to  whom  money  or  other 
property  has  been  paid  or  dehvered,  as  husband,  wife,  next  of  kin,  or  legatee,  to 
respond  to  the  person  lawfully  entitled  thereto,  where  letters  are  revoked,  because 
a  supposed  decedent  is  living;  or  because  a  wUI  is  discovered,  after  administration 
has  been  granted  in  a  case  of  supposed  intestacy,  or  revoking  a  prior  will,  upon  which 
letters  were  granted.    Former  §  2604,  Code  Civ.  Proc. 

§  641.  Application  by  executor  or  administrator  for  revocation  of 
letters. — The  representative,  guardian,  or  trustee  himself,  in  the  second 
place,  may  apply  for  leave  to  account  and  be  discharged.  The  proceed- 
ings in  such  a  case  are  assimilated  to  proceedings  for  a  voluntary  final  ac- 
counting, and  reference  should  be  had  to  the  discussion  in  Part  IX  in 
that  regard. 

It  is  provided,  first,  that 

§  2672.    Application  by  executor,  etc.,  for  permission  to  resign. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may,  at  any  time, 
present  to  the  surrogate's  court  a  petition,  praying  that  his  account  may  be  judicially 
settled,"  that  a  decree  may  thereupon  be  made,  revoking  his  letters  or  permitting 
him  to  resign,  and  discharging  him  accordingly;  and  that  the  same  persons  may  be 
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cited  to  show  cause  why  such  a  decree  should  not  be  made  who  must  be  cited  upon 
a  petition  for  a  judicial  settlement  of  his  account.  The  petition  must  set  forth 
the  facts  upon  which  the  appUcation  is  founded;  and  it  must,  in  all  other  respects, 
conform  to  a  petition  praying  for  a  judicial  settlement  of  his  account.  The  surro- 
gate may,  in  his  discretion,  entertain  or  decline  to  entertain  the  application. 

Former  §§  2689,  2814,  2835,  2859  of  this  Code,  consolidated.  From  L.  1837, 
c.  460,  §§  51-66;  L.  1870,  c.  59,  §  3;  L.  1879,  c.  406. 

Secondly  the  act  provides: 

§  2673.     Proceedings  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in  the  last  section, 
the  proceedings  thereupon  must  be  the  same  as  upon  a  petition  for  a  judicial  settle- 
ment of  the  petitioner's  account;  except  that  the  surrogate  must  first  determine 
whether  sufficient  reasons  exist  for  granting  the  i>rayer  of  the  petition. 

Upon  his  fully  accounting,  and  paying  over  all  money  which  is  found  to  be  due 
from  him,  and  delivering  over  all  books,  papers,  and  other  property  in  his  hands, 
either  into  the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs,  a 
decree  may  be  made,  revoking  the  petitioner's  letters,  or  removing  him,  and  dis- 
charging him  accordingly. 

Former  §§  2690,  2836  of  this  Code.  From  L.  1837,  c.  460,  §§  51-56;  L.  1870, 
c.  359,  §  3;  L.  1879,  c.  406. 

It  was  questioned  whether  this  section,  originally  2689,  was  intended  to 
include  temporary  administrators.  BMe  Society  v.  Oakley,  4  Dem.  450. 
There  can  be  little  doubt  but  that  it  does.  The  Code  provides  that  the 
expression  "letters  of  administration"  includes  "letters  of  temporary  ad- 
ministration." Section  2768,  subd.  5.  This  is  an  indication  of  the  legis- 
lative intent  to  include  under  administrators,  as  a  generic  term,  temporary 
administrators. 

In  the  case  just  cited,  however,  Surrogate  Rollins  held  that  a  temporary 
administrator  had  not  an  absolute  right  to  demand  a  settlement  of  his 
account  under  former  §  2689  with  a  view  to  his  discharge,  but  that  the 
Surrogate  might,  as  to  him  also,  entertain  or  decline  to  entertain  the  ap- 
plication. 

As  to  parties  on  this  voluntary  proceeding  aU  must  be  joined  who  would 
be  parties  to  a  judicial  settlement,  whereas  in  the  adversary  proceeding 
under  §  2569,  the  Code  seems  to  contemplate  only  the  petitioner  and  the 
respondent. 

§  642.  Sufficient  reason  to  be  shown. — The  reasons  to  be  assigned  by 
petitioner  for  his  discharge  must  be  "sufficient."  The  application  is  ad- 
dressed to  the  discretion  of  the  Surrogate,  and  he  will  not  Kghtly  reUeve 
one  who  has  assumed  a  trust  from  discharging  its  duties  to  the  end.  See 
Becker  v.  Lawton,  4  Dem.  341.  It  is  made  incumbent  on  the  Surrogate 
to  determine,  judicially  that  "sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition."  Since  §  2573  embodies  former  §§  2600  and  2836 
without  any  change  of  substance  the  decisions  made  thereunder  still 
apply. 

The  Surrogate  may  inquire,  in  the  case  of  executors,  whether  they  are 
performing  any  testamentary  trusts,  and  whether,  in  such  case,  their 
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functions  as  executors  and  as  trustees  are  separable  and  distinct.  Tilden 
V.  Fiske,  4  Dem.  357,  359.  They  are,  it  is  true,  entitled  to  obtain  relief 
in  both  capacities  by  instituting  a  single  proceeding  for  that  purpose.  But 
the  courts  have  maintained  a  distinction  between  the  relations  to  the 
estate  administered  of  a  trustee  and  of  a  mere  administrator;  they  have 
shown  more  reluctance  to  release  an  executor  or  a  trustee  named  by  a 
testator,  than  to  release  an  appointee  of  the  Surrogate  himself.  The  con- 
siderations stated  by  Rollins,  in  the  Tilden  Case,  4  Dem.  357,  illustrate 
the  attitude  of  a  careful  Surrogate  m  this  respect.  Weight  will  be  given 
to  objections  to  such  discharge  on  the  part  of  the  cestuis  que  trustent.  Baier 
V.  Baier,  4  Dem.  162;  Tilden  v.  Fiske,  supra.  In  the  case  first  cited  the 
Surrogate  declined  to  sustain  as  sufficient  the  reason  that  petitioner  was 
"too  busy  with  her  own  private  matters,  and  no  longer  desired  to  be 
busied"  with  the  trust.  In  the  other  case  where  the  petitioner  had  for 
many  years  discharged ,  every  duty  of  the  trust  with  fidelity,  prudence 
and  thoroughness,  and  was  about  to  remove  his  residence  to  another  coun- 
try, the  request  for  discharge  was  granted,  even  against  the  beneficiaries' 
desire.  See  also  Matter  of  Kellogg,  214  N.  Y.  460,  at  p.  466,  citing  Shepherd 
V.  McEvers,  4  Johns.  Ch.  136;  Brennan  v.  Wilson,  71  N.  Y.  502;  Earle  v. 
Earle,  93  N.  Y.  104. 

One  who  never  was  legally  constituted  an  executor,  as,  for  example,  one 
who  never  actually  qualified  or  received  letters,  has  not  the  standing  which 
entitles  him  to  apply  to  a  Surrogate  for  leave  to  resign.  Matter  of  Richard- 
son, 8  Misc.  140, 142.  Such  a  one  is  merely  an  executor  de  son  tort,  and  sub- 
ject to  all  the  consequences  flowing  from  that  relation.  Ibid.  The  Surro- 
gate has  not  even  power  to  remove  him  from  an  office  he  never  legally 
held.  The  hability  of  such  persons  was  defined  by  former  §  2706,  which 
provided  for  holding  them  accountable  for  the  full  value  of  all  property 
held  or  attempted  to  be  administered  by  them,  to  every  person  entitled 
thereto;  and  they  were  by  the  same  section  prohibited  from  retaining  or 
deducting,  upon  so  accounting,  any  debt  due  them  from  the  testator  or 
intestate.    This  section  was  repealed  by  the  act  of  1914. 

§  643.  One  who  has  quaMed  and  seeks  discharge  must  proceed  under 
the  Code. — These  sections  already  referred  to  provide  not  only  ample 
procedure  but  an  exclusive  procedure.  An  executor  who  has  received  letters 
cannot  secure  a  discharge  by  renimciation.  Renunciation  and  retraction 
of  renunciation  are  by  their  very  nature  assumed  to  take  place  before 
letters  are  granted.    Matter  of  Suarez,  3  Dem.  164. 

One  who  has  exercised^at  any  time  the  functions  of  executor  loses  thereby 
the  right  to  renoimce.  Ibid.,  and  cases  cited.  See  also  Matter  of  Kellogg, 
supra,  at  p.  466. 

Moreover,  a  resignation  acted  upon  by  the  Surrogate  cannot,  after  the 
discharge  of  the  resigning  executor,  be  retracted.  Matter  of  Beakes,  5 
Dem.  128,  130. 

§  644.  Revocation  of  letters,  as  of  course,  without  petition  or  citation. — 
There  are  cases  in  which  it  is  made  the  duty  of  the  Surrogate  to  revoke 
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letters  testamentary  or  of  administration,  upon  the  occurrence  of  the 
facts  or  conditions  specified  in  the  Code.    The  section  is  as  follows : 

§  2674.    In  what  cases  letters  may  be  revoked  or  trustee  removed  without  a  citation. 

In  either  of  the  following  cases,  the  surrogate  may  make  a  decree  revoking  letters 
testamentary,  of  administration  or  of  guardianship,  issued  from  his  court,  or  remov- 
ing a  testamentary  trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trustee  is  not  a  resident  of 
the  state,  or  is  absent  therefrom,  and  upon  being  duly  cited  to  account,  neglects  to 
appear  upon  the  return  of  the  citation,  without  showing  a  satisfactory  excuse  there- 
for, and  the  surrogate  has  not  sufficient  reason  to  believe  that'  such  an  excuse  can 
be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case  prescribed  by  law, 
cannot  be  personally  served  upon  him,  by  reason  of  his  having  absconded  or  con- 
cealed himsfelf . 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory,  or  his  neglect  or 
refusal  to  obfey  an  order,  such  a  person  has  remained,  for  thirty  days,  committed  to 
jail. 

4.  Where  by  the  judgment  of  another  court  of  competent  jurisdiction  the  wiU 
under  which  letters  have  been  issued  is  declared  to  be  invalid. 

5.  Where  an  executor  qr  administrator  has  failed  to  give  the  bond  required  to 
sell  real  estate,  or  to  give  a  new  bond,  or  a  new  surety  when  required  to  do  so  by  an 
order  or  decree  of  the  surrogate's  court. 

6.  Where  such  person  has  been  convicted  of  a  felony. 

Former  §§  2599,  2691  of  this  Code,  modified.  From  L.  1846,  c.  288,  §  1;  2  R.  S. 
85  (Part  2,  e.  6,  tit.  3),  §  19.- 

And  by  chap.  588  of  Laws  1916  there  is  added : 

7.  Where  such  executor,  administrator,  guardian  or  trustee  mingles  the  funds 
of  such  estate  with  his  own  or  deposits  the  same  with  any  person,  association  or 
corporation  authorized  to  do  business  under  the  banking  law,  in  an  account  other 
thaii  as  such  executor,  administrator,  guardian  or  trustee.  '^ 

'  This  power  of  summary  removal  vested  in  the  Surrogate  enables  him  to 
protect  estates  which  are  being  administered  by  persons  who  have  proved 
themselves  unamenable  to  the  Surrogate's  authority  or  who  are  demon- 
strated to  be  incapable  of  discharging  the  trust.  There  is  no  occasion  in 
such  cases  for  the  delay  of  proceedings  to  revoke  the  letters.  The  facts 
upon  which  he  may 'act  are  brought  to  his  notice  directly.  Under  subd.  1 
the  Surrogate  takes  notice  of  the  default  of  the  person  cited  to  account, 
upon  the  return  day.  Under  subd.  2  he  will  doubtless  require  an  affidavit 
setting  forth  the  facts,  in  substance,  sufficient  to  warrant  the  inference  that 
the  respondent  has  absconded  or  concealed  himself.  A  verified  petition 
alleging  that  respondent  "has  absconded  and  is  a  fugitive  from  justice" 
was  held  sufficient.  Sutherland  v.  St.  Lawrence  County,  42  Misc.  38,  44. 
Under  subd.  3  no  difficulty  can  present  itself.  Under  subd.  4  a  duly  au- 
thenticated copy  of  the  decree  can  be  filed  and  recorded  in  the  Surrogate's 
clerk's  office,  and  the  Surrogate  can  act  thereon  of  his  own  motion,  or 
ex  parte.  But,  if  the  time  to  appeal  is  not  yet  expired,  the  Surrogate  may 
await  the  time  when  the  decree  of  the  other  court  becomes  final. 

Under  subd.  5  (old  §'  2599)  the  Surrogate  'has  direct  knowledge  of  the 
failure  or  refusal  to  give  the  bond. 
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Under  subd.  6  (new)  the  Surrogate  will  doubtless  act  forthwith,  on  the 
conviction,  and  not  await  appeal.  A  certificate  of  reasonable  doubt,  or 
even  release  on  bail  ought  not  to  warrant  leaving  the  convicted  one  in 
charge  of  the  trust  estate  or  fund. 

Under  subd.  7,  which  is  the  reciprocal  of  new  §  2664a,  the  mingling  of 
the  trust  fund  is  made  conclusive  evidence  of  unfitness  to  act.  Section 
2664a  makes  this  breach  of  duty  a  misdemeanor. 

§  645.  Effect  of  revoking  letters  of  one  of  two  or  more  executors  or 
administrators. — We  have  already  discussed  §  2563,  as  to  right  of  sur- 
viving or  remaining  representative  to  continue  and  complete  administra- 
tion. 

This  section  expressly  prohibits  the  appointment  of  a  successor  to  one 
of  several  executors  or  administrators,  upon  the  revocation  of  his  letters, 
unless  such-appointment  is  required  by  the  express  terms  of  a  will.  Hood  v. 
Hayward,  124  N.  Y.  1,  10. 

If  not  so  required,  it  is  only  when  all  the  executors  of  administrators  die 
or  become  incapacitated,  or  the  letters  of  all  of  them  are  revoked,  that 
letters  will  be  granted  to  one  or  more  persons  as  their  successors.  Ibid. 
See  also  §  2606,  Code  Civ.  Proc,  as  to  administration  de  bonis  non. 

§  645a.  Impounding  the  securities  on  revocation.^-There  are  cases 
where  the  removal  of  the  representative  or  fiduciary  is  for  wrongful  dealing 
with  the  fund,  and  the  securities  in  which  he  may  have  reinvested  it  may 
not  be  trustee  securities.  It  would  not  be  fair  to  require  the  new  trustee 
to  take  over  improper  securities,  and  provision  is  made  for  the  safeguard- 
ing of  these  securities  pending  an  order  for  the  realization  thereon,  on 
separate  application  for  that  express  purpose,  for  while  the  decree  revoking 
his  letters  may  direct  him  to  pay  a  specific  sum  he  may  not  be  good  for 
that  amount,  apart  from  the  improper  securities,  in  which  event  the  new 
section  contemplates  that  they  may  be  impounded  and  realized  upon  later 
to  make  good  the  deficiency,  if  any,  imder  the  decree  directing  him  to  pay 
over.    The  section  is  as  follows: 

§  2?00.    Deposit  of  securities  may  be  ordered  on  revocation  of  letters. 

When,  upon  the  revocation  of  the  letters  of  an  executor,  administrator  or  guard- 
ian, or  the  removal  of  a  testamentary  trustee,  a  decree  shall  be  made  in  which  such 
executor,  administrator,  guardian  or  testamentary  trustee  is  personally  charged 
with  or  directed  to  pay  a  sum  of  money  upon  a,  finding  that  he  has  made  an  unlawful 
investment  or  disposition  of  the  estate  or  fund  in  his  hands,  and  the  security  or 
other  instrument  by  which  such  investment  or  disposition  is  evidence,d,  or  tte 
property  in  the  purchase  of  which  such  investment  or  disposition  has  been  made, 
shall  not  be  a  part  of  the  assets  which  his  successor  may  be  legally  required  to 
receive,  the  decree  shall  direct  that  such  security  or  other  instrument,  or  such 
property,  if  practicably  capable  of  delivery  under  such  direction,  be  forthwith 
deposited  with  a  safe  deposit  company,  authorized  \>y  law  to  do  business  as  guch, 
in  such  manner  as  to  prevent  the  withdrawal  of  the  same  except  upon  the  order  of 
the  surrogate. 

New. 


CHAPTER  V 

BONDS  OF  EXECUTORS,   ADMINISTBATOHS,   ETC. 

§  646.  Representative's  bond. — The  subject  of  official  bonds  is  covered 
by  Art.  IV.  of  title  2,  the  last  section  in  which  reads: 

§  2687.    Application  of  this  article  to  executors,  etc.,  heretofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  administrator,  or  guardian, 
to  whom  letters  have  been  issued,  and  to  a  testamentarj'  trustee  whose  trust  has 
been  created  before  this  chapter  takes  effect;  except  that  it  does  not  affect,  in  any 
manner,  the  liability  of  the  sureties  on  a  bond  executed  before  this  chapter  takes 
effect. 

Former  §  2610  of  this  Code. 

As  already  stated  in  referring  to  the  "qualifjdng"  of  fiduciaries,  some 
representatives  must  before  receiving  letters  give  a  bond  conditioned  in  a 
given  sum,  with  proper  security,  for  the  faithful  performance  of  the  trust. 
Others  need  not  do  so  either  before  or  after  letters,  except  in  the  precise 
cases  covered  by  law.  The  several  classes  are  treated  in  the  following 
sections.  The  provisions  of  Art.  IV  of  title  2  of  chap.  XVIII  merely  relate 
to  approval,  recordiug,  prosecution  and  discharge  of  official  bonds,  and 
the  rights  and  UabiUties  of  sureties  thereon,  The  cases  in  which  security 
must  be  given  are  scattered  elsewhere  in  the  chapter. 

These  we  have  noted  in  §  618,  ante. 

§  647.  Bond  of  executor. — In  1867,  Surrogate  Tucker,  in  a  case  where 
a  testator  by  his  will  directed  his  executors  therein  named  to  give  security 
in  the  sum  of  $1,000,  declared,  that  there  was  no  provision  in  the  statute 
under  which  he  could  require  or  receive  a  bond  from  executors  to  the 
people,  as  it  neither  appeared  that  there  was  any  objection  made  to  the 
executors  by  any  person  in  interest,  nor  did  it  appear  that  the  circumstances 
of  the  executor  were  such  as  not  to  afford  adequate  security  for  due  ad- 
,  ministration,  but  he  had  a  perfect  right  to  withhold  letters  testamentary 
until  a  bond  should  be  given  by  the  person  applying  for  them  conditioned 
to  the  legatees  by  name,  in  the  penalty  designated  by  the  will,  for  the  pay- 
ment of  all  legacies  and  bequests  and  for  the  due  administration  of  the 
estate.  This  decision  seems  to  have  regulated  the  form  of  security  which 
could  be  required  where  under  the  will,  the  executor  is  required  to  give  a 
bond.  Matter  of  Shijrman,  53  Hun,  511,  515,  where  Judge  Barrett,  after 
distinguishing  executors  from" testamentary  trustees,  observed:  "There  is 
no  rule  of  law  or  requirement  of  public  policy'  which,  under  such  circum- 
stances (to  wit:  the  circumstances  of  an  ordinary  executorship  pure  and 
simple)  and  in  the  absence,  as  matter  of  fact,  of  any  necessity,  authorizes 
the  court  to  require  security  from  the  executor."  In  this  case  the  Surrogate 
790  §§  646,  647 
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had  required  an  executor  as  a  condition  of  retaining  the  corpus  of  the 
estate  to  give  security  to  protect  the  remaindermen,  and  in  default  of 
giving  such  bond  to  deposit  the  entire  fund  with  the  chamberlain.  The 
court  further  declared,  "It  seems  quite  plain  to  us  that  this  part  of  the 
decree  was  without  authority.  The  Surrogate  thereby  attached  to  the 
executorial  office  a  condition  imposed  neither  by  law  nor  by  the  testatrix. 
The  Surrogate's  power  is  hmited  to  the  revocation  of  the  letters  testamen- 
tary for  one  of  the  causes  specified  in  [then]  §  2685  of  the  Code  of  Civil 
Procedure." 

The  act  of  1914  by  §  2639  reverses  this  policy.  Unless  the  will  expressly 
dispenses  with  security,  a  trustee  or  an  executor  who  is  to  have  trustee 
powers  shall  give  a  bond,  the  amount  to  be  fixed  by  the  Surrogate.  By 
trustee  powers  we  mean  the  words  of  the  section  "who  is  required  to  hold, 
manage,  or  invest  any  money,  securities,  or  property,  real  or  personal,  for 
the  benefit  of  another. 

Where  objections  are  filed  to  one  or  more  persons  named  as  executors  in 
a  will  under  §  2566  of  the  Code  and  it  appears  upon  the  ensuing  examina- 
tion into  the  facts  by  the  Surrogate,  that  the  objection  is  legal  and  suffi- 
cient, then  under  §  2567  of  the  Code  already  discussed,  the  person  named 
as  executor  may  still  entitle  himseK  to  letters  under  the  will  by  giving  a 
bond.    These  cases  are  two: 

(1)  Where  the  objection  is,  that  his  circumstances  are  such  that  they 
do  not  afford  adequate  security  to  the  creditors  or  the  persons  interested 
in  the  estate  for  the  due  administration  of  the  estate. 

(2)  Where  the  objection  is,  that  he  is  not  a  resident  of  the  State  and  he 
is  a  citizen  of  the  United  States.  See  People  ex  rel.  Patrick  v.  Fitzgerald, 
73  App.  Div.  339,  347. 

In  this  latter  case,  however,  if  the  person  objected  to  had  an  office  for  the 
regular  transaction  of  his  business  in  person  within  the  State  and  the  will 
contained  an  express  provision  that  he  may  act  without  giving  security, 
he  was  entitled  to  letters  without  giving  a  bond,  under  former  §  2638  of 
the  Code.    That  provision  is  now  repealed. 

When  proceedings  have  been  initiated  to  revoke  the  letters  of  an  execu- 
tor upon  the  ground  that  his  circumstances  are  such  that  they  do  not  afford 
adequate  security  to  the  creditors  or  persons  interested  for  the  due  ad- 
ministration of  the  estate,  the  Surrogate  might,  under  former  §  2687  of 
the  Code,  dismiss  the  proceedings  upon  the  executor  giving,  within  a 
reasonable  time,  not  to  exceed  five  days,  a  bond  as  prescribed  in  art.  1 
of  title  3.  We  befieve  his  discretion  to  do  so  survives  imder  the  express 
language  of  §  2571,  "may,  in  his  discretion,  dismiss  the  proceeding  upon 
such  terms  as  justice  requires." 

§  648.  When  bond  required  before  letters. — When  the  occasion  exists 
for  requiring  a  bond  of  an  executor,  if  the  will  contains  explicit  provision 
for  a  bond  and  specifies  the  amount  thereof,  the  Surrogate  is  without  dis- 
cretion and  the  will  of  the  testator  controls;  the  bond  in  such  a  case  is,  as 
has  been  stated,  to  the  legatees,  and  not  to  the  people.    If  the  provision  in 
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the  will  as  to  a  bond  is  or  becomes  onerous,  while  the  Surrogate  is  probably 
without  power  to  reduce  the  penalty  of  the  bond  except  as  .hereinafter 
shown,  the  executor  may  either  renounce,  or  resign  if  he  hag. qualified, ajld 
the  administrator  with  the  wUl  annexed  can  be  required  only  to. give  the 
reasonable  bond  conditioned  upon  the  amount  of  the  property  which  con- 
stitutes the  estate  to  be  by  him  administered. 

But  where  either  of  the  conditions  mentioned  in  the  first  section  exist  or 
occur,  then  the  bond  must  be  of  the  character  and  amount  indicated  in 
§  2567  by  the  words  "as  prescribed  by  law,"  that  is  to  say,  the  bond  is  to 
the  people  and  is  similar  as  to  its  form  to  that  prescribed  by  §  2591  for  an 
administrator.  The  language  of  the  Code  in  this  connection  is  as  follows: 
[already  quoted  in  §  618,  ante.] 

§  2606:  An  executor  from  whom  a  bond  is  required  as  prescribed  in  this  chapter, 
or  an  administrator  with  the  will  annexed,  must,  before  letters  are  issued  to  him, 
qualify  as  prescribed  by  law  with  respect  to  an  administrator  upon  the  estate  qf 
an  intestate  and  the  provisions  of  §  2591  of  this  chapter,  with  respect  to  the  bond 
to  be  given  by  the  administrator  of  an  intestate  apply  to  a  bond  given  pursuant  to 
this  section;  except  that  in  fixing  the  penalty  thereof,  the  surrogate  must  take  into 
consideration  the  value  of  the  real  property,  or  of  the  proceeds  thereof,  which  may 
come  to  the  hands  of  the  executor  or  administrator  (loith  the  mil  annexed)  by  virtue 
,  of  any  provision  contained  in  the  will,  and,  also,  how  much  of  the  estate,  if  any, 
has  already  been  administered.     (Former  §  2645,  modified.) 

See  Holmes  v.  Cock,  2  Barb.  Ch.  426.  It  must  be  borne  in  mind  that  the 
property  which  by  its  amount  determines  the  penalty  of  the'bond  must 
be  property,  to  the  actual  possession  of  which  the  decedent  was  entitled 
as  the  legal  owner  thereof;  thus,  where  it  was  alleged  that  a  decedent  had 
divested  himself  of  legal  title  in  his  lifetime,  the  transfer  being  procured 
by  fraud,  it  was  held  by  Surrogate  Cofiin  (Peck  v.  Peck,  3  Dem.  548,  551),, 
that  the  Surrogate's  Court  being  unable  to  try  the  question  involved,  ithe 
property  so  transferred,  whether  by  fraud  or  otherwise  during  the;  de- 
cedent's lifetime,  could  not  be  taken  into  account  in  fixing  the  penalty  of , 
the  bond.  Under  the  act  of  1914  the  chose  in  action  may  be  considered. 
It  may  not  condition  the  amount  of  the  bond  until  sued  upon  and  reduced 
to  judgment;  but  the  order  or  decree  granting  letters  may,  pendente,  lite, 
prevent  by  injunctive  clause  the  compromise,  or  satisfaction  of  the  judgr 
ment  until  the  Surrogate  shall  have  again  acted  by  way  of  requiring  the 
bond  to  be  then  given. 

§  649.  Reducing  penalty  of  bond. — Where  an  executor  is  required  to 
give  security  there  was  no  provision  in  the  Code  for  reducing  the  penalty 
of  the  bond  from  the  full  amount  required  by  law  as  in  the  case  of  an  ad- 
ministrator even  ijpon  consent  of  the  legatees  (see  Estate  of  Weeks,.,! 
Civ.  Proc.  Rep.  164,  referring  to  administrator's  bond,  and  equally  ap- 
plicable to  executor's  bond),  except  in  the  case  provided  for  by  former 
§  2595,  which  related  to  deposit  of  securities  to  reduce  penalty  of  bond. 
It  is  now  §  2576  and  reads: 

In  a  case  where  a  bond,  or  new  sureties  on  al'bond,  may  be  required  by  a  surro- 
gate from  an  executor,  administrator,  guardian  or  testamentary  trustee,  if  the  iWlue , 
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of  the  «state  or  fund  is  so  great,  that  the  surrogate  deems  it  inexpedient  to  require 
security  in  the  full  amount  prescribed  by  law,  he  may  direct  that  any  securities  for 
*he  payment  of  money,  belonging  to  the  estate  or  fund,  be  delivered  to  the  county 
treasurer,  or  chamberlain,  or  be  deposited,  subject  to  the  order  of  the  executor, 
administrator,  guardian  or  testamentary  trustee,  countersigned  by  the  surrogate, 
with  a  trust  company,  bank  or  safe  deposit  company. 

After  such  a  deposit  has  been  made,  the  surrogate  may  fix  the  amount  of  the 
bond,  with  respect  to  the  value  of  the  remainder  only  of  the  estate  or  fund. 
'  A  security  thus  deposited  shall  not  be  withdrawn  from  the  custody  of  the  de- 
pository (meaning  depositary);  and  no  person,  other  than  the  county  treasurer, 
chamberlain  or  the  proper  officer  of  the  depository,  shall  receive  or  collect  any  of 
the  principal  or  interest  secured  thereby,  without  the  special  order  of  the  surrogate. 

Such  an  order  can  be  made  in  favor  of  such  executor,  administrator,  guardian  or 
testamentary  trustee,  only  where  an  additional  bond  has  been  given  by  him,  or 
upon  proof  that  the  estate  or  fund  has  been  so  reduced,  by  payments  or  otherwise, 
that  the  penalty  of  the  bond  originally  given  will  be  sufficient  in  amount,  to  satisfy 
the  provisions  of  law  relating  to  the  penalty  thereof,  if  the  security  so  withdrawn  is 
also-reckoned  in  the  estate  or  fund.    Former  §  2595,  Code  Civ.  Proc. 

In  this  connection  must  be  noted  the  local  rules,  if  any,  of  the  Surro- 
gate's Court  having  jurisdiction  of  the  fund  or  estate. 

In  a  forhier  edition  uider  former  §  2678  we  noted  that  the  depositary  is 
'pro  hac  vice^  an  officer  of  the  court,  and  if  it  pay  out  money  in  disregard  of 
the  safeguard  of  countersignature  or  special  order,  it  may  be  joined  in  any 
proceeding  against  the  representative  and  his  surety,  to  establish  or  defend 
the  legality  of  the  pasonents.  Matter  of  Rothschild,  109  App.  Div.  546. 
The  depositary  is  therefore  entitled  to  compensation  for  faithful  custody. 
Matter  of  Butman,  130  App.  Div.  156.  This  section  has  been  repealed. 
But  the  principle  we  think  survives  as  being  independent  of  statute. 

§650.  The  procedure :  precedents. 

Surrogate's  Court, 
County  of 
Petition    for  leave 
to   deposit    securities  Title. 

to  reduce  penalty  of 
bond,    under    §  2576,        The  petition  of  as  executor  under  the  last  will  and 

C.  C.  P.  testament    of  late    of  deceased,    respectfully 

shows  to  this  court  and  alleges: 

I.  That  he  is  (one  of)  the  executors  named  in  the  last  will  and 
testament  of  "  late  of  deceased,  which  was  duly 
admitted  to  probate  by  the  Surrogate  of  the  county  of  on 
the  day  of  and  letters  testamentary  upon  said 
will  were  duly  granted  to  your  petitioner;  who  has  since  con- 
tinued_to  act  thereunder. 

II.  That  such  proceedings  have  been  had  in  this  court  at  the 
instance  of  (describe  status  of  applicant)  as  that  your 
petitioner  has  been  directeid  by  the  Surrogate  to  give  a  bond 
conditioned  for  the  faithful  discharge  of  the  trust  reposed  in 
your  petitioner  as  such  executor,  and  for  his  obedience  to  all 
lawful  decrees  and  orders  of  the  Surrogate's  Court  touching  the 
administration  of  the  estate  committed  to  him. 

III.  Your  petitioner  further  shows,  that  the  estate  committed 
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Note.  Where  the 
apphcation  for  the 
reduction  of  the  bond 
is  made  prior  to  the 
issuance  of  letters, 
the  allegations  re- 
specting the  reduc- 
tion of  the  penalty  of 
the  bond  need  not  be 
set  forth  in  a  separate 
petition  but  incor- 
porated in  the  ap- 
plication for  letters, 
and  the  allegations  of 
U  (c)  may  be  changed, 
viz.:  "which  have 
come  or  may  yet  come 
into  the  hands,"  etc. 


to  him  under  the  said  last  will  and  testament  consists  of  the 
following  property: 

(a)  Of  the  personal  property  of  which  the  decedent  died  pos- 
sessed, consisting  of  stocks,  bonds,  goods  and  chattels,  enumer- 
ated in  schedule  A  hereto  annexed  and  hereby  referred  to  as 
fuUy  as  if  incorporated  at  length  herein. 

(6)  Of  certain  rights  or  causes  of  action  granted  to  your  peti- 
tioner as  executor  by  special  provision  of  law  as  set  forth  in 
schedule  B  hereto  annexed  and  hereby  referred  to  as  fully  as  if 
incorporated  at  length  herein. 

(c)  Of  real  property  the  value  of  which,  or  of  the  proceeds 
whereof,  may  come  to  the  hands  of  your  petitioner  as  executor 
by  virtue  of  provisions  contained  in  the  said  will  is  set  forth  in 
Schedule  C  hereto  annexed  and  hereby  referred  to  as  fully  as  if 
incorporated  at  leiigth  herein  {note). 

IV.  Your  petitioner  further  shows  that  as  appears  from  sched- 
ule A,  hereto  annexed,  the  value  of  stocks,  bonds  or  other  securi- 
ties for  the  payment  of  money  to  be  administered  by  your  peti- 
tioner is  upwards  of  thousand  dollars,  and  that  it 
would  be  onerous  for  your  petitioner  to  give  security  in  the  full 
amount  prescribed  by  law;  and  would  subject  the  estate  to  an 
annual  premium  charge  of  the  surety  company  of  $ 

Wherefore,  your  petitioner  prays  for  a  direction  of  the  court 
that  the  securities  for  the  payment  of  money  enumerated  in 
schedule  A  as  aforesaid  and  belonging  to  the  estate  or  fund,  be 
deposited  with  [note  wlio  may  he  depositaries,,  viz.,  in  N;  Y.  City,' 
the  Chamberlain,  etc.]  or  a  trust  company  to  receive  the  same, 
subject  to  the  order  of  your  petitioner,  countersigned  by  the 
Surrogate  of  this  county  [or  be  dehvered  to  the  county  treas- 
urer), and  your  petitioner  further  prays  that  the  Surrogate  may 
fix  the  amount  of  the  bond  to  be  given  by  your  petitioner  with 
respect  to  the  value  of  the  remainder  only  of  the  estate  to  be 
in  his  control  and  custody  amounting  to  thousand 

dollars. 

(Signature.) 
(Verification.) 


Order  directing  de- 
posit of  securities, 
under  §  2674,  C.  C.  P. 


Hon. 


Surrogate's  Coxirt 
Caption. 


Surrogate. 


Present: 


Title. 


On  reading  and  filing  the  petition  of  as  executor 

under  the  last  wUl  and  testament  of  deceased,  verified 

the  day  of  19    and  the  schedules  thereto  an- 

nexed and  made  a  part  thereof  by  reference  thereto,  whereby  it 
appears  that  the  value  of  the  estate  is  so  great  that  the  Surrogate 
deems  it  inexpedient  to  require  security  in  the  full  amount  pre- 
scribed by  law,  and  whereby  it  further  appears  that  said  estate 
to  the  amount  of  about  thousand  dollars  consists  of 

securities  for  the  payment  of  money, 
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Now,  on  motion  of  of  counsel  for  the  said 

as  executor,  it  is 

Ordered,  that  tbe  following  securities  be  deposited  with  (here 
designate  one  of  the  depositaries  permitted  by  the  section)  to  re- 
ceive the  same  subject  to  the  order  of  the  said  as  ex- 
ecutor, etc.,  duly  countersigned  by  the  Surrogate  {or  say, 
subject  to  the  further  order  and  direction  of  the  Surrogate); 
and  it  is 

Further  Ordered,  that  the  securities  thus  deposited  shall  not 
be  withdrawn  from  the  custody  of,  e.  g.,  the  said  trust  company 
(or  of  the  county  treasurer)  and  no  person  other  than  the  said 
trust  company  by  its  proper  officer  (or  the  county  treasurer) 
shall  receive  or  coUect  any  of  the  principal  or  interest  secured 
thereby  without  the  further  and  special  order  of  the  Surrogate 
(note);  and  it  is 

Further  Ordered,  that  after  such  deposit  hua  been  made  said 
as  executor  shall  execute  and  file  a  bond  with  two  or 
more  sureties  in  the  penal  sum  of  thousand  dollars 

{here  specify  sum  twice  the  value  of  the  remainder  of  the  estate  as 
shown  by  the  allegations  of  the  petition  and  schedules  after  deduct- 
ing the  securities  to  be  deposited)  conditioned  that  the  said  execu- 
tor will  faithfully  discharge  the  trust  reposed  in  him  as  such, 
and  obey  all  lawful  decrees  and  orders  of  the  Surrogate's  Court 
touching  the  administration  of  the  estate  committed  to  him. 

(Signature.) 
Surrogate. 

Where  such  a  deposit  is  made  the  securities  accompanied  by  a  certified 
copy  of  the  Surrogate's  order  should  be  deUvered  to  the  depositary  and 
a  formal  receipt  required  of  such  depositary  by  the  executor,  specifying  the 
several  securities  and  if  the  depositary  be  a  bank  or  trust  company,  ac- 
knowledged through  the  proper  officer  of  the  company  as  a  corporate 
deed  is  required  to  be  acknowledged.  This  receipt  with  proper  copies  of 
the  papers  in  the  proceeding,  will  serve  as  a  formal  voucher  of  the  secu- 
rities therein  described  untU  the  accounting  and  decree  of  distribution. 

§  651.  Form  of  bond. — The  following  form  can  be  adapted  for  use  by 
executors,  administrators,  administrators  with  the  will  annexed,  adminis- 
trator de  bonis  non,  temporary  administrators  and  ancillary  administrators, 
guardians  or  trustees. 

Know  all  Men  by  these  Presents,  that  the 


Note.  If  the  pen- 
alty of  the  bond  is 
sufficiently  large  at 
the  time  j;hat  order 
is  made,  it  is  proper 
to  incorporate  a  di- 
rection whereunder 
the  income  of  the 
securities  may  be 
collected  by  the  ex- 
ecutor or  collected  by 
the  trust  company 
and  paid  to  the  ex- 
ecutor without  fur- 
ther special  direction 
of  the  Surrogate. 


Note.  Or,  in  a 
proper  case,  to  the 
legatees  and  persons 
interested  under  the 
wiU  of  deceased. 


are  held  and  firmly  bound  unto  {note)  The  People  of  the 
State  of  New  York  in  the  sum  of  dollars,  lawful 

money  of  the  United  States  of  America,  to  be  paid  to  the  said 
people;  to  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  and  each  of  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals. 

Dated  the  day  of  one  thousand  nine  hundred 

and  I 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden 


about  to  be  appointed 


of  the 


of 


late 


796 


surrogates'  courts 


§652 


of  deceased;  shall  faithfully  execute  the  trust  reposed 

in  as  administrat  of  all  and  singular  the  goods, 

chattels  and  credits  of  said  deceased,  and  obey  all  law- 

ful decrees  and  orders  of  the  Surrogate's  Court  of  the  County 
of  New  York  touching  the  administration  of  the  estate  com- 
mitted to  then  this  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 
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I  Surety's  affidavit  of 
sufficiency. 

Note  Section  812 
as  to  no  affidavit  if 
surety  be  a  fidelity  or 
surety  company. 


State,  p£  New  York,  ,        1,     . 
County  of  New  York,  I 

being  duly  sworn,  deposes  and  says  that  he 
is  one  of  the  sureties  named  in  the  annexed  recognizance;  that 
he  resides  at  No.    ■'  Street,  in  the  ;  that  he  is 

a  holdel",  and  that  he  owns  the  following  property  con- 

sisting, of  and  that  the  same  is  of  the  value  of  not  less 

than    ,  dollars,  and  is  subject  to  no  incumbrance  except  a 

mortgage  of  and  that  there  are  no  unsatisfied  judgments 

or  executions  agaiiist  him,  and  that  he  is  under  no  recognizance, 
nor  is  he  upon  any  bond,  Undertaking  or  written  obligatioii  what- 
ever; excepting 


and  that  he  is  worth  in  good  property  not  less  than  dol- 

lars over  and  above  all  debts,  liabilities  and  law^ful  claims  against 
him,  and  all  liens,  incumbrances  and  lawful  claims  upon  his 
property. 
Sworn  to  before  me,  this  1 

day  of  19     .  )  Surety. 


§  652.  Approval  and  record  of  bonds, 
is  now  made  in  this  regard. 


Notary  Public,  New  York  County. 
— A  new  and  general  provision 


§  2576.    Approval  and  recording  of  bonds  and  undertakings. 
All  bonds  and  undertakings  filed  in  the  surrogate's  court  must  be  approved  as 
provided  in  sSction  812  of  this  act,  except  that  in  counties  containing  a  city  of  the 
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first  or  second  class  or  a  part  of  such  city,  the  surrogate  or  surrogates  may,  in 
writing,  designate  a  clerk  in  the  office  to  approve  all  or  any  class  of  bonds  or  under- 
takings, and  when  approved  such  bonds  and  undertakings  must  be  recorded. 
New. 

Section  812  prescribes:  "The  bond  or  undertaking,  except  as  otherwise 
expressly  prescribed  by  law,  must  be  approved  by  the  court,  before  which 
the  proceeding  is  taken,  or  a  judge  thereof,  or  the  judge  before  whom  the 
proceeding  is  taken.  The  approval  must  be  endorsed  upon  the  bond  or  under- 
txking." 

It  has  been  held  that  §  812,  which  is  volimiinous  in  extent,  applies  only 
to  sureties  upon  bonds  or  undertakings  given  in  an  action  or  special  pro- 
ceeding. Lawyers'  Surety  Co.  v.  Ayrault,  165  App.  Div.  254.  But  this 
does  not  affect  §  2575,  which  amounts  merely  to  incorporating  the  manner 
of  approval  prescribed  by  §  812  and  above  quoted,  after  its  own  words 
"must  be  approved." 

§  653.  Effect  of  bond. — In  addition  to  the  express  conditipn  of  the 
bond,  to  wit:  that  the  executor  or  administrator  shall  faithfully  discharge 
or  execute  the  trust  reposed  in  him  in  his  representative  capacity,  and  also 
that  he  will  obey  all  lawful  decrees  and  orders  of  the  Surrogate's  Court 
which  grants  him  his  letters,  touching  the  administration  of  the  estate 
committed  to  him,  provision  is  made  for  an  additional  liability  extending 
to  the  sureties  on  the  bond  for  money  or  other  personal  property  received 
by  the  representative  in  any  other  capacity  provided  it  belongs  to  the  estate 
upon  which  he  is  to  administer.    This  provision  is  as  follows : 

§  2682.    Sureties  liable  for  money,  etc.,  received  in  another  capacity. 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or  other  personal  pr6p- 
erty  of  the  estate,  which  was  in  his  hands,  or  under  his  control,  when  his  letters 
were  issued;  in  whatever  capacity  it  was  received  by  him,  or  bame  under  his  con- 
trol. Where  it  was  received  by  him,  or  came  under  his  control,,  by  virtue  of  letters 
previously  issued  to  him,  in  the  same  or  another  capacity,  an  action  to  recover 
the  money,  or  damages  for  f aHure  to  deliver  the  property,  may  be  maintained  upon 
both  official  bonds;  but,  as  between  the  sureties  upon  the  official  bond  given  upon 
the  prior  letters,  and  those  upon  the  official  bond  given  upon  the  subsequent  let- 
ters, the  latter  are  Uable  over  to  the  former.    Former  §  2596,  Code  Civ.  Proc. 

This  provision,  however,  does  not  relate  to  the  acts  or  defaults  of  an 
executor,  as  trustee.  The  sureties  on  an  executor's  bond  are  not  bound 
thereby  by  any  liabihty  for  his  acts  or  defaults  as  trustee  under  the  will 
{Cluff  V.  Day,  14  N.  Y.  St.  Rep.  729),  but  the  surety's  liability  continues 
until  the  bond  is  canceled  or  he  is  otherwise  dischargee^,  .Of  course,  uiider 
the  new  act,  if  the  same  person  gives  bond  in  both  capacities,  the  former 
rule  is  not  controlling.  All  we  intend,  under  §  2582,  is  that,  when  he  quali- 
fies, his  surety  cannot  escape  on  the  plea  that  the  money  lost  or  wasted 
was  then  in  his  hands  in  some  other  capacity.  The  death  of  the  surety 
does  not  discharge  the  bond  nor  does  it  necessarily  serve  as  an  occasion 
for  the  filing  of  a  new  bond  under  §  2577,  quoted  below,  which  provides, 
that; the  Surrogate^  may  require  a  new  bond  to  be  given  by  an  executor 
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when  it  appears  that  a  surety  is  insufficient,  or  that  the  bond  is  inadequate 
in  amount,  or  that  a  surety  has  removed  qt  is  about  to  remove  from  the 
State.  In  Stephens  v.  Stephens,  2  Dem.  469,  it  was  claimed  that  death 
should  be  deemed  a  removal  from  the  State  within  the  meaning  of  this 
section;  but  Surrogate  Rollins  held,  "that  the  death  of  a  surety  does  not 
relieve  his  estate  of  liability  upon  the  bond  even  for  the  principal's  after- 
management  of  his  trust "  (citing  Mund'orjf  v.  Wangler,  44  N.  Y.  Super. 
Ct.  495,  and  other  cases),  while  the  sureties  are  liable  for  all  moneys  or 
property  in  the  hands  of  the  executor  or  under  his  control.  The  courts  have 
interpreted  this  provision :  For  example,  it  was  sought  to  hold  the  sureties 
of  an  executor  liable  for  the  amount  of  a  debt  due  by  the  executor  to  the 
estate  of  which  he  was  executor  and  never  paid  by  him  personally  to  him- 
self as  executor  by  reason  of  hia  continuing  insolvency.  The  Court  of  Ap- 
peals {Bauais  v.  Stover,  89  N.  Y.  1,  4),  while  recognizing  the  provision  of 
the  Revised  Statutes  which  abrogated  the  common-law  rule,  that  the  ap- 
pointment of  a  debtor  by  his  creditor  as  his  executor  extinguished  the  debt, 
and  required  that  such  executor's  debt  must  be  regarded  as  money  in  his 
hands  for  the  purpose  of  administration,  nevertheless  held,  that  such  debt 
would  not  for  all  purposes  stand  on  the  same  footing  as  if  he  had  actually 
received  so  much  money.  For  example,  if  he  was  unable  to  pay  the  debt 
he  could  not  be  punished  for  embezzling  the  money,  nor  for  contempt  in 
not  paying  the  money  in  pursuance  of  some  direction  of  the  Surrogate,  as 
he  could  undoubtedly  be,  if  the  money  had  been  received  from  some  other 
debtor;  in  this  case  the  court  queried"  whether  the  sureties  could  be  held 
for  such  a  debt  as  for  so  much  money  actually  received  by  the  executor, 
but  the  exact  question  was  not  involved  in  that  case.  It  came  iip  later  in 
the  same  case  (sm&  nomine,  Baucus  v.  Barr,  45  Hun,  582,  affirmed  by  the 
Court  of  Appeals  on  opinion  of  the  general  &ad  special  term),  and  it  was 
held  that  an  executor's  sureties  did  not  by  their  bond  guarantee  the  pay- 
ment of  the  executor's  debt  to  the  estate,^ or  in  other  words  "did  not 
covenant  to  augment  the  testator's  estate  out  of  their  own;"  and  the  mere 
fact  that  the  executor  had  been  directed  to  pay  this  debt  by  the  Surrogate, 
and  that  the  sureties  had  bound  themselves  for  his  obedience  to  all  orders 
of  the  Surrogate  touching  the  administration  of  the  estate  conomitted  to 
the  executor,  related  only  to  the  ordinary  obUgation  to  diligent,  faithful, 
honest  action  touching  the  administration  of  the  estate;  and  the  debt  of 
the  insolvent  executor  being  of  no  value  did  not  enhance  the  estate  in  fact, 
nor  constitute  aby  valuable  or  available  part  of  the  estate  committed  to 
the  executor.  IMd.,  at  p.  587.  But  where  it  is  expressly  found  that  the 
administrator  could  pay  but  did  not,  the  sureties  may  be  held.  See  Keegan 
V.  Smith,  60  App.  Div.  168,  rev'g  33  Misc.  74,  aff'g  31  Misc.  651.  The 
recitals  in  the  Surrogate's  decree  are  prima  fade  conclusive  on  the  sureties. 
They  must  set  up  and  affirmatively  prove  any  defense.  See  also  Matter  of 
Sfrong,  111  App.  Div.  281. 

See  Matter  of  AUcnmch,  118  App.  Div.  626,  for  distinction  between 
status  of  a  debtor  "named  executor  in  a  will,"  under  former  §  2714,  now 
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§  2673  and  the  common-law  liability  of  a  debtor  appointed  administrator 
of  his  creditor's  estate. 

Where,  however,  an  executor  gives  a  bond  in  pursuance  of  a  Surrogate's 
order  upon  one  of  the  conditions  arising  already  referred  to,  such  as  his 
removal  from  the  State,  it  has  been  held  that  his  sureties  cannot  limit  their 
liability  to  deficiencies  or  defalcations  occurring  after  the  giving  of  the 
bond.  Scofield  v.  Churchill,. 72  N.  Y.  565.  And  the  Court  of  Appeals  dis- 
tinguished the  bond  given  in  such  a  case  from  the  bond  executed  for  the 
faithful  performance  by  a  pubUc  officer  of  the  duties  of  his  office,  the  sure- 
ties upon  which  bond  are  only  liable  for  defaults  committed  after  the  com- 
mencement of  the  term  of  office,  for  which  they  become  responsible,  and 
not  for  defaults  committed  by  the  principal  for  a  prior  term  of  office,  citing 
Bissell  V.  Saxton,  66  N.  Y.  55.  But  in  the  case  of  a  bond  required  from  an 
executor  who  has  previously  qualified  and  been  acting,  either  because  of 
alleged  incompetency  or  where  his  circumstances  are  so  precarious  as  not 
to  afford  adequate  security  for  the  administration  of  the  estate,  or  where 
he  has  removed  or  is  about  to  remove  from  the  State,  the  object  of  the 
statute  is,  to  furnish  protection  against  any  improper  use  of  the  fund 
which  has  transpired  as  well  as  any  future  misconduct  or  default  of  the 
executor.  Scofield  v.  Churchill,  supra,  at  p.  568.  See  also  Baggott  v.  Boulger, 
2  Duer,  160;  Gottsberger  v.  Taylor,  19  N.  Y.  150.  In  the  case  just  referred 
to  the  default  of  the  executor  was  in  not  paying  over  certain  moneys  ad- 
judged to  be  in  his  hands  upon  the  accounting,  which  moneys  were  lost 
to  the  estate  by  the  defalcation  of  the  executor  prior  to  the  time  when  the 
bond  sued  on  had  been  filed,  which  was  in  certain  proceedings  to  remove 
the  executor  in  default  of  his  filing  security,  and  the  court  declared  that 
the  failure  or  neglect  of  the  executor  to  obey  the  lawful  order  of  the  Surro- 
gate touching  the  administration  of  the  estate  may  make  fixed  and  opera- 
tive the  obligation  of  the  sureties,  and  that  the  decree  of  the  Surrogate  was 
conclusive  upon  the  sureties  and  could  not  be  impeached  upon  collateral 
proceedings;  "the  decree  is  final  as  to  the  obligation  of  the  executor  to 
pay  and  the  sureties  cannot  go  back  of  such  judgment."  Ibid.,  p.  570, 
citing  Thayer  v.  Clark,  4  Abb.  (Ct.  of  App.)  391;  People  v.  Downing  4 
Sandf.  189;  Baggott  v.  Boulger,  2  Duer,  160. 

Under  the  rule  established  in  this  case  and  under  §  2582,  where  one 
receives  money  belonging  to  an  estate  either  as  agent  for  a  prior  represent- 
ative or  in  a  temporary  representative  capacity  and  subsequently  be- 
comes himself  administrator  with  the  will  annexed  or  sustains  any  other 
permanent  representative  relation  to  the  estate,  his  sureties  upon  the  bond 
furnished  by  him  in  his  latter  capacity  are  hable  for  his  misuse  or  misap- 
propriation of  the  funds  theretofore  received  by  him.  See  Gottsberger  v. 
Taylor,  19  N.  Y.  150.  So  a  guardian's  surety  is  liable  for  his  misappropria- 
tion of  moneys  of  the  infant  left  in  his  hands  when  he  is  appointed.  Far- 
dette  V.  U.  S.  F.  &  G.  Co.,  86  App.  Div.  50. 

§  654.  Compelling  executor  to  give  bond. — When  proceedings  are  pend- 
ing under  which  an  executor  may  be  required  to  give  a  bond  by  way  of  ad- 
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equate  security  to  the  persons  interested  in  the  estQ.te!for  the  i  proper  ad- 
ministration of  his  office,  it  will  be  noted,  first,  that,  jthe  proceedings  may 
be  initiated  by  any  person  interested-  This  interest  must  be  9.  real  interest 
within  the  rules  already  stated  in  another  connection,  but  the  Surrogate 
acquires  jurisdiction  from  a  sworn  allegation  of  interest  to  inquire  into  the 
facts  and  determine  whether  the  circumstances  are  suph-  as  to  require  the 
relief  sought.  See  Cotterell  v.  Brock,  1  Bradft  148.  .  Of  course  §  2512;  apt- 
plies.  It  provides  that  the  court  "obtains  jurisdiction  in  every  case  to 
make  a  decree  or  other  determination  by  the  existence  of  the  jurisdictional 
facts  prescribed  by  the  statute."  But  his  notice  is  attracted  ito  their  exi$t- 
epce  by  the  petition  filed,  or  the,  affidavit  presented  with  an  order  to  show 
cause.  It  must  be  noted,  secondly,  that  the  allegations  of  lack  of  responsi- 
biUty  or  of  impecunious, circumstances  such  as  to  imperil  the  estate;  must 
be  not  only  prima  fade  sufficient  but  niust  he  affirmatively  proved;  the 
executor  is  not  required  to  prove  his  responsibility  merely  on  the  filing  of 
these  allegations  of  irresponsibility.  Cotterell  v.  Brock,  supra;  Colegrove  v. 
Norton,  11  Paige,  261;  Freeman  v.  Kellogg,  4  Redf.  218,  226.  Where  there 
are  both  adults  and  infants  interested,  there  can  be  no  doubt  as  to  the  right 
of  the  adult  person  interested  to  consent  that  executors,  although  insolvent, 
continue  to  administer  without  giving  bond;  but  as  to  infants,  their  guard- 
ians, whether  special  or  general,  are  without  power  to  enter  into  such  a 
consent;  and  if  the  condition  of  the  executors  is  such  as  is, contemplated  by 
the  decisions  defining  "improvidence"  and  "precarious  circumstancies" 
it  is  the  duty  of  a  guardian  to  make  application  to  compel  the  executors  to 
file  security.  In  a  case  where  there  were  both  adults  and  infants.  Surrogate 
Calvin  held,  that  he  could,  where  the-adults  did  not  insist  upon  a,  bond, 
restrict  the  penalty  of  the  bond  to  cover  the  shares  of  the  infants.  Freeman 
V.  Kellogg,  supra. 

Where  a  Surrogate  compels  an  executor  whose  circumstances  are  shown 
to  be  "precarious"  within  the  meaning  of  the  statute  to  give  a  bond,  and 
it  appears  that  there  is  no  personal  property  left  unadministered,, but  only 
real  property  of  which  he  is  receiving  the  rents,  or  the  proceeds  of  which 
may  come  into  his  hands,  the  Surrogate  is  not  bound  by  the  same  rule; as 
in  regard  to  personal  property.  Before  former  §  2645  of  the  Code;  was  en- 
acted [it  is  now  §  2605]  the  chancellor  had  held  (Holmes  v.  Cock,  2  Barb. 
Ch.  426),  that  while  the  statute  fixed  the  penalty  of  the  bond  at  not  less 
than  twice  the  value  of  the  personal  estate,  it  did  not  apply  to  real  estate 
in  terms,  and  if  the  amount  of  the  real  estate  was  very  large,  security  ito,  a 
limited  amount  beyond  the  fund  to  be  administered  should  be  deeimed 
sufficient.  And  so  Surrogate  Coffin  {Matter  of  Hart,  2  Redf.  156),  where 
the  annual  rental  value  of  the  property  in  the  hands, of  an  executor  whose 
circumstances  were  claimed  to  be  so  precarious  as  not  to  afford  adequate 
security  for  his  due  administration  of  the  estate,  was  about  $30,000^  held 
that  a  bond  in  the  penalty  of  $50,000,  was  amply  sufficient.  •. 

It  will  be  noted  that  the  cases  where  an  executor  is  compelled  to  give  a 
bond  subsequent  to  his  appointment,  arise  under  subd.  6  of  §  2569  of  the 
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Code  of.  Civil  Procedure,  and  while  the  proceediag  is  one  for  the  revocation 
of  his  letters,  on  the  ground  that  his  circumstances  are  such  that  they  do 
not  afford  adequate  security  to  the  creditors  or  persons  interested  for  the 
due  administration  of  the  estate,  and  the  relief  asked  in  the  petition  is 
the  revocation  of  letters,  the  giving  of  the  bond  is  the  act  of  the  executor 
respondent,  and  is  merely  a  means  by  which  he  can  avoid  the  necessity  of 
the  revocation  of  his  letters,  if  the  Surrogate  using  his  discretion,  under 
§  2571,  to  dismiss  u-pon  terms,  direct  the  giving  of  a  bond  as  the  alternative 
of  removal.    Matter  of  Wischmann,  80  App.  Div.  520. 

§  655.  Right  of  executor  to  indemnify  his  sureties. — Where  an  executor 
•furnishes  individuals  as  sureties  upon  his  bond,  while  he  has  undoubtedly  a 
right  to  make  an  individual  agreement  to  indemnify  them  against  their 
possible  liability,  he  has  no  right  to  transfer  or  pledge  to  them  the  assets 
of  the  estate  for  the  purpose  of  such  indemnity.  It  was  held  in  an  early 
case  {Sutherland  v.  Brush,  7  Johns.  Ch.  17),  that  where  an  executor  trans- 
ferred to  his  surety  by  way  of  indemnifying  tiim  certain  assets  of  the  es- 
t3,te,  there  being  a  good  cpnsideration,  the  surety  took  good  title.  And  in 
a  later  case  {Rogers  v.  Sq!A,ires,  26  Hun,  388),  it  was  held  that  where  an  ad- 
ministrator transferred  certain  promissory  notes  belonging  to  the  estate  to 
his  sureties  to  secure  them  for  their  hability  on  the  bond  they  had  signed 
for  him  as  administrator,  the  sureties  became  vested  with'  a  sufficient  in- 
terest in  the  notes  to  enable  them  to  maintain  an  action  against  the  maker; 
but  in  that  case  the  court  remarked  that  the  administrator  had  no  legal 
right  to  divert  these  notes  from  their  purpose  as  assets  to  be  collected  and 
disposed  of  according  to  law  by  any  transfer  of  the  same  for  his  own  benefit 
such  as  to  indemnify  his  friends.  And  so  it  has  since  been  held  that  such 
an  attempted  transfer  is  an  illegal  act  and  sufficient  to  justify  the  revoca- 
tion of  letters  testamentary.  See  Fleetv.  Simmons,  3  Dem.  542.  It  has 
been  held  by  the  Court  of  Appeals,  that  a  parol  promise  by  an  executor  or 
administrator  to  a  person,  whom  he  persuades  to  go  upon  his  bond,  to  in- 
demnify his  sureties  against  the  consequences  of  the  act,  being  a  promise 
the  sole  object  of  which  is  to  enable  the  promisor  to  accomplish  a  purpose 
of  his  own,  is  not  within  the  statute  of  frauds,  and  the  surety  could  enforce 
the  promise  against  his  principal.  Tighey.  Morrison,  ll&l!i.Y.2&d.  This 
does  not  affect  the  right  of  any  principal. to  make  tjhe;  agreement  allowed 
by  §  813  with  his  sureties  as  to  deposit  of  funds  or  securities  with  a  trust 
company  or  safe  deposit  company. 

The  customary  method  is  for  the  surety  company :  (which  is  now  the 
equivalent  by  law  of  "two  good  and  sufficienjt  sureties^")  to  exact  as  a  safe- 
guard that  its  countersignature  be  required  on  every  pheck  or  draft  upon 
the  estate  funds.  But  the  surety's  cipijisent  or  refusal  caimot  interfere  with 
the  principal's  compliance  with,  the  Surrogate's  order  to  pay.  Matter  of 
Chesterman,  75  App.  Div,  57d. 

§  656,  Bonds  of  administrators.— In  one  ^ense,  under  the  apphc;a(tiqn 
of  the  act  pf  1914,  generally  to  "executors,  administrators,  guardians  and 
testamentary  trustees,"  ,  what  we  have  already  said  generally^  relates 
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geWeTally  to  all  these  fiduciaries.  But,  certain  propositions  remain  to  be 
eitiphasized.  Thus,  we  must  remembeir  that,  in  contrast  with  executor^, 
all  administrators  must  give  bonds.  Where  a  foreign  consul  applies  for 
and  secures  letters  he  is  not  exempt  from  the  rule.  Matter  of  Scutella,  129 
N.  Y.  Supp.  20;  Matter  of  Logiorato,  34  Misc.  31;  Matter  of  Riixdrdo,  79 
Misc.  371.  In'  Matter  of  D'Adamo,  159  App.  Div.  40,  it  was  held  this  wafe 
so,  although  all  the  distributees  resided  abroad.  This  case,  in  a  larger 
aspect,  viz.,  the  conSul'fe  right  to  receive  letters  at  all,  by  virtue  of  treaty, 
was  reversed  in  212  N.  Y.  214.  But  in  Matter  of  Orlando,  148  N.  Y.  Suprp. 
270,  it  was  held  that,  while  no  bond. was  exacted  under  like  conditions, 
yet,  if  the  distributees  reinpve  to  this  country  then  a  bond  must  be  required. 
A  Surrogate  is  without  pdwer  to  dispense  with  the  bond  required  of  an 
administrator.  The  form  of  the  bond  of  an  administrator  as  required  by 
§  2591,  is  a  joint  and  several  bond  executed  by  the  administrator  and  two 
or  more  sureties  in  a  penalty  fixed  by  the  Surrogate  not  less  than  twice 
the  value  of  the  personal  property  of  which  the  decedent  died  possessed 
and  of  the  probable  amount  to  be  recovered  by  reason  of  any  right  of  action 
granted  to  an  executor  or  administrator  by  special  provision  of  law  "or 
by  reason  of  a  cause  Of  action  which  existed  in  behalf  of  decedent." 

But,  if  the  applicant  for  letters  is  entitled  to  the  whole  estate,  and  there 
are  no  creditors  a  bond  may  be  dispensed  with.  In  such  case  if  there  are 
creditors  the  bond  may  be  predicated  on  the  aggregate  of  their  claims,  or 
as  §  2591  says  "such  suin  as  will  adequately  protect  the  rights  of  all  credi- 
tor's." 

The  bond  ttiust  be  conditioned  that  the  administrator  Will  faithfully 
discharge  the  trust  reposed  in  him  as  such,  and  6bey  all  lawful  decrees  and 
orders  of  the  Surrogate's  Court  touching  the  administration  of  the  estate 
committed  to  him.  Where  the  offices  of  county  judge  and  Surrogajte  are 
held  by  the  same  person,  the  condition  in  the  bdnd  that  the  administrator 
will  obely  all  lawful  decretes  and  orders  of  the  county  judge,  is  a  substantial 
coihpliance  with  this  section.  Farley  v.  McConnell,  52  N.  Y.  630,  aff'g 
7  Lansing,  428.  If  the  bond  incorrectly  recites  the  Surrogate's  official  title 
it  is  not  vitiated,  but  is  merely  irregular.  The  sureties'  liability  remain's. 
Gerouldv.  Tftfeo^;  Si  N.  Y.  573. 

The  sum  to  be  fi'xM  as  the  amount  of  the  penalty,  must  be  ascerta;ined 
b^  the  Surrogate.  This  inciuity  he  may  conduct  as  he  thinks  proper.  See 
§  2591,' second  paragraph. 

Where,  by  sp^iiai'  provision  of  law,  the  expectant  administra.tor  is  to 
haVe  a  right  of  action  and  the  probable  ambiint  to  be  recovered  is  such, 
that  it  appears  impracticable  for  the  administrator  to  give  a  bond  sufficient 
to  cover  it,  the  Surirogate  is  given  pbwer  by  §  2592,  to  accept  modified  se- 
curity. In  such  a  ca^e,  however,  the  letters  issued,  in  so  far  as  the  right  of 
action  is  cqpcerned,  must  limit  the  administrator  to  the  prosecution  of  the 
action,  restraining  him,  however,  from  cdnipromising  the  action  or  enforc- 
ing any  jiidgmeiit  recovered  therein  "until  the  further  order  of  the  Silrf'O- 
gate  made  upbh  filfng  satisfactory  security."    With  regard  to  this  provi- 
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sion  as  to  accepting  modified  security,  it  must  be  noted  that  the  right 
of  action  contemplated  is  specified  as  one  granted  by  special  provision  of 
law;  this  does  not,  therefore,  include  the  Ordinary  rights  of  action  which 
an  administrator  has  upon  debts  due  to  his  decedent.  Estate  of  Mallon,  13 
Civ.  Proc.  Rep.  205.  But  by  thd  riew  act  it  does  include  a  cause  of  action 
which  existed  in'  behalf  of  the  decedent.    Section  2592. 

§  657.  Same  subject.— Since  1882  Surrogates  have  been  empowered 
ilpon  the  consent  of  all  of  the  next  of  kin  of  the  intestate  to  accept  a  modi- 
fied security  in  &,  further  case  under  former  §  2664,  now  2591,  the  latter 
paragraph  of  which  reads  as  follows : 

In  cases  where  the  husband  or  wife,  and  all  the  next  of  kin  of  the  decedent  or  all 
the  persons  entitled  to  share  in  the  estate  consent,  the  penalty  of  the  bond  need 
not  exceed  double  the  amount  of  the  claims  of  the  creditors,  against  the  estate, 
presented  to  the  surrogate,  pursliant  to  a  notice  to  be  published  once  a  week  for 
four  weeks  in  such  newspaper  or  newspapers  as  the  Surrogate  shall  direct,  reciting 
an  intention  to  apply  for  letters  under  this  provision,  and  notifying  creditors  to 
present  their  claims  to  the  surrogate's  court  on  or  before  a  day  to  be  fixed  in  such 
notice,  which  shall  be  at  least  thirty  days  after  the  first  publication  thereof;  but  no 
bond  so  given  Bhall  be  for  less  than  five  thousand  dollars;  and  such  bond  may  be  , 
increased  by  order  of  the  surrogate  for  cause  shown.  ... 

The  consent  required  under  this  section  should  be  in  writing  and  duly  ac- 
knowledged and  should  be  filed  with  the  application  for  letters.  While  this 
application  is  pending  it  is  provided  that  no  temporary  administrator  shall 
be  appointed  except  on  the  petition  of  all  the  next  of  kin  of  the  intestate. 
It  was  held  at  first  {Estate  of  LeRoy,  16  Civ.  Proc.  Rep.  343)  that  this 
provision  did  not  extend  to  administrators  with  the  will  annexed;  but 
Surrogate  Bergen  {Curtis  v.. Williams,  3  Dem.  63,,  67),  held  that  an  ad- 
ministrator with  the  will  annexed  could  avail  himself  of  the  benefit  of  this 
section.  This  undoubtedly  stated  the  correct  rule,  as  former  §  2645  which 
required  an  adniitlistratdr  with  the  will  annexed  to  qualify  as  prescribed  by 
law  "with  resgect  to  an  administrator  upon  the  estate  of  an  intestate,"  dis- 
tinctly provided  that  the  provisions  of  art.  4  of  title  3,  which  included 
former  §  2664,  apply  to  a  bond  given  pursuant  to  §  2645;  and  it  had  been 
held  that  these  two  sections  must  be  read  together  and  construed  as  though 
thby  had  both  been  adopted  at  the  same  time.  See  Curtis  v.  Williams, 
supta;  Haight  v.  Brisbin,  7  Civ.  Proc.  Rep.  152.  Sfeotion  2605  now  replaces 
§  2645  and  is  to  the  same  effect. 

§  658.  Temporary  administrator. — Section  2596  requires  a  temporary 
administrator  to  qualify  just  as  if  he  were  administrator  in  chief;  The 
bond  which  he  is  required  to  give  contains  the  recital,  that  the  Surrogate 
ife  about  to  issue  letters  of  temiporary  administration.  Dayton  v.  Jdhnson, 
69  N.  Y.  419,  424.  And  the  sureties  upon  the  bond  become  liable  for  the 
defaults  and  misconduct  of  the  administrator  for  moneys  belonging  to  the 
estate  and  received  by  him  before  his  appointment.  Oottsberger  v.  Taylor, 
■19'N.  Y.  150; 

§659.  Bond  of  administrator  with  will  annexed.-^ection  2605  as- 
similates in  this  respect  this  fiduciary  to  aii  administrator.    It  has  been 
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noted  in  another  connection,  that  modified  security  may  be  accepted  on 
consent  of  all  the  next  of  kin.  It  was  suggested  by  Surrogate  Bergen,  while 
holding  that  under  former  §  2664,  then  known  as  §  2667,  he  had  power  to 
accept  modified  security  upon  consent,  of  all  the  next  of  kin,  that  ii;  might 
be  well  to  amend  the  section  by  requiring  the  consent  of  all  the  legatees 
where  an  administrator  with  the  will  annexed  is  concerned.  See  Curtis  v. 
Williams,  3  Dem.  63,  reported  sub  nomine,  Estate  of  Allen,  7  Civ.  Proc. 
Rep.  157.  This  amendment,  however,  was  not  mfide  until  the  act  of  1914, 
and  it  had  in  fact  been  held  that  the  amount  of  the  bqnd  cannot  be  reduced 
by  consent  of  all  the  legatees.  See  Estate  of  Weeks,  1  Giv.  Proc.  Rep.  164. 
But  the  new  §  2591,  inserts  among  those  on  whose  consent  this  may  be 
effected  "or  all  the  persons  entitled  to  share  in  the  estate."  It  must  also 
be  borne  in  mind  that  the  provisions  of  the  Code  as  to  the  deposit  of  securi- 
ties, where  the  estate  is  very  large,  for  the  purpose  of  reducing  the  pen- 
alty of  the  bond,  and  which  provisions  have  been  already  discussed,  apply 
to  an  administrator  with  the  will  annexed. 

Where  the  administrator  with  the  will  annexed  is  also  an  administrator 
de  bonis  non,  the  intent  of  the  Code  that  he  is  required  to  give  a  bond  in 
at  least  double  the  amount  of  the  personal  property  of  which  the  decedent 
died  possessed,  coupled  with  the  provision  in  §2605,  that  the  Surrogate 
must  take  into  consideration  the  value  of  the  real  property  or  the, proceeds 
thereof  which  may  come  into  his  hands  by  virtue  of  any  provision  con- 
tained in  the  will,  must  be  construed  in  connection  with  the  intent  of  the 
legislature  in  regard  to  the  bond  required  of  the  administrator  of  an  estate 
partially  unadministered.  Thus  Surrogate  Livingston  remarked  {Sutton  v. 
Weeks,  5  Redf.  353):  "It  could  not  have  been  the  intention  of  the  legisla- 
ture to  compel  an  administrator  with  the  will  annexed, to  give  security  for 
property  which  had  been  administered  by  his  predecessor  and  never  could 
come  into  his  possession  and  no  svch  construction  of  §  2645  would  be  war- 
ranted. The  provisions  of  §2667"  [which  later  was  §2664  and  is  now 
§  2591],  "in  respect  to  the  bond  to  be  given  by  an  adminisCrator,  must  be 
applied  to  the  .bond  required  from  an  administrator  with  the  will  annexed, 
in  conformity  with  and  not  contrary  to,  the  nianifest  intention  of  the;  legis- 
lature; and  this  construction  requires  only  that  an  administrator  with, jthe 
will  annexed,  like  an  administrator,  shall  give  a  bond  in  double  the  value 
of  whatever  property  may  come  into  his  possession  to  be  administered." 
This  is  now  explicitly  set  forth  in  §  2605.  This  rule  embodies  the  spirit  of 
former  §  2693  as  amended  in  1889,  and  now  in  §  2606  which  relates  to  the 
appointment  of  successors  where:  all  executors  to  whom  letters  have  bipep 
issued  die,  become  incapable,  or  have  their  letters  revoked,  it  being  by  said 
section  provided  that  the  same, security  shall  be  required  of  the  successors 
as  in  a  case  of  intestacy,  "exqept  that,  the  Surrogate  may  in  his  disc];'eti(^, 
in  case  where  the  estate  has  been  partially  administered  upon  by  the  former 
representative  or  representatives  fix  as  the  penalty  of  the  bond  to  be  given 
by  such  successor  or  successors,  a  sum  noteless  th^ri  twice  the  value  of  the 
assets  of  the  estate  remaining  unadministered.'.'' 
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In  a  case  where  letters  of  administration  with  the  will  annexed  were  to 
be  issued.  Surrogate  Rollins  in  fixing  the  penalty  of  the  bond,  noted  that 
before  probate  of  the  will,  letters  of  administration  as  in  case  of  intestacy 
had  been  issued  whereunder  the  estate  had  been  fully  administered  before 
the  letters  were  revoked  by  reason  of  the  probate  of  the  will.  One  of  the 
legatees  under  the  will  not  having  received  her  legacy,  it  was  held  that  the 
amount  of  that  legacy  should  determine  the  penalty  of  the  bond,  which 
should  be  double  such  amount,  inasmiich  as  the  testatrix  with  the  will 
annexed  had  a  right  of  action  against  the  former  administrator  for  the 
amount  of  this  legacy  unpaid  by  reason  of  his  distribution  of  the  estate 
among  the  next  of  kin  prior  to  the  probate  of  the  will.  Matter  of  Nesmith, 
6  Dem.  333. 

§  660.  Bond  of  administrator  de  bonis  non. — ^The  same  rule  as  to  the 
penalty  of  the  bond  obtains  in  the  case  of  an  administrator  of  a  partially 
administered  estate.  The  Surrogate  has  discretionary  power  to  fix  the 
penalty  at  "a  sum  not  less  than  twice  the  value  of  the  assets  of  the  estate 
i-emaining  unadministered."  See  §  2606. 

§  661.  Bond  of  ancillary  administrator. — In  §  615,  ante,  Ancillary 
Administration,  §  2633  of  the  Code  has  been  quoted  {q.  v.).  Under  this 
section  the  Surrogate  is  entitled  to  require  a  bond  as  in  the  case  of  an  ad- 
ministrator upon  the  estate  of  an  intestate,  but  has  the  discretionary  power 
to  reduce  the  penalty  of  the  bond  to  "such  a  sum  not  exceeding  twice  the 
amount  which  appears  to  be  due  from  the  decedent  to  residents  of  the 
State  as  will  in  the  Surrogate's  opinion  effectually  secure  the  payment  of 
those  debts;  or  the  sums  which  the  resident  creditors  will  be  entitled  to 
re(3eive  from  the  persons  to  whom  the  letters  are  issued  upon  an  accounting 
and  distribution  either  within  the  State  or  within  the  jurisdiction  where 
the  principal  letters  were  issued."  Where  the  Surrogate  exercises  this 
discretionary  power  he  may  properly  ignore  disputed  clainis  when  it  is 
not  shown  that  they  are  probably  enforceable.  Matter  of  Musgrave,  5 
Dem.  427,  Rollins,  Surr.  Under  §2633,  the  Surrogate  has  power  to  re- 
quire a  bond  in -double  the  amount  of  the  personal  property  in  this  State. 
It  has  been  intimated,  that  he  ought  to  fix  it  at  that  sum  where  it  appears 
that  under  the  original  letters  in  the  foreign  State  the  penalty  of  the  bond 
given  was  determined  by  the  value  of  the  property  in  that  foreign  State. 
See  Matter  of  Provi,  128  N.  Y.  70.  As  a  rule,  the  purpose  of  ancillary  ad- 
ministration being  to  protect  local  creditors,  the  Surrogate  is  perfectly 
justified  in  fixing  the  penalty  with  a  view  to  the  decedent's  local  debts. 
See  Matter  of  McEvoy,  3  Law  Bulletin,  31.  But  where  the  assets  in  this 
State  are  less  than  the  amount  of  the  indebtedness  and  the  ancillary  ad- 
ministrators give  bond  upon  receiving  their  letters  in  double  the  amount 
of  the  local  assets  they  cannot  subsequently  be  required  to  give  increased 
security  upon  allegations,  that  there  are  debts  due  from  the  decedent  to 
local  creditors  largely  in  excess  of  the  amount  of  the  local  assets.  See 
Govan's  Estate,  2  Misc.  291.  The  purpose  of  the  statute  was  not  to  enable 
the  Surrogate  to  require  increased  secui:ity  but  modified  security.    A  per- 
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son  entitled  to  share,  but  not  a  creditor,  it  seems  has  no  standing  to  compel 
the  giving  of  a  bond.    Matter  of  Ackley,!^,  Y.  L.  J.,  Dec.  12,  1911, 

§  662.  Bond  of  testamentary  trustee. — Ordinarily  a  testamentary 
trustee  stands  upon  the  same  footing  as  an  executor  by  reason  of  the 
special  confidence  reposed  in  him  by  the  testator.  Yet  the  Code  formerly 
provided  separately  for  the  furnishing  of  security  by  a  testamentary  trustee 
in  certain  cases.  These  provisions  were  in  §§2815, 2816  of  the  Code.  They 
are  now  repealed,  but  are  in  substance  .in  §  2639  already  (fec\issedi  as  to 
executors  having  trust  functions  to  discharge.    See  ante. 

This  being  so,,  some  of  the  former  cases  int^preting  these  former  sec- 
tions still  apply  and  should  be  reviewed.         ,  . 

We  will  not  use  the  term  "former"  in  the  following  discussipn,  except 
to  prevent  confusion. 

Former  §  2815  had  been  held  to  be  limited  to  the  original  testamentary 
trustee  named  in  the  will  [Matter  of  Whitehead,  3  Dem.  227),  and  this  had 
been  so  held  notwithstanding  the,  definition  of  a.  testamentary  trust,ee,£ts 
including  every  person  except  an  executor,;  an  administrator  with  the 
will  annexed,  or  a  guardian,  who.  is  designated  by  a  will,  or  by  any  compiet^nt 
aidhority  to  execute  a  trust  created  by  a  will,  Surrogate  Rollins  so  held 
calling  attention  to  the  provision  of  former  §  2514,  now  2768,  that,  the 
rule  of  interpretation  therein  set  forth  should  not  be  observed  where,  a  con- 
trary intent  is  expressly  declared  in  the  provision  to  be  construed  or  plainly 
apparent  from  the  context  thereof;  and  stating  that  from  a  careful  examina- 
tion of  the  context  in  §  2815,  it  was  to  his  mind  plainly  apparent  that  the. 
section  contemplated  only  a  trustee  named  in  the  will,  and  he  adds:  '"I^he 
Code  says  in  effect,  considering  its  various  provisions  as  a  whole,  that 
persons  named  as  executors  in  a  will  are  entitled  to  letters  testamentary 
without  giving  bc^nd,  unless  when  their  right  thereto  is  challenged  it  ap- 
pears that  they  reside  out  of  the  State,  or  that  their  circumstances  do  not 
afford  adequate  security  for  their  due  adniinistration  of  the  estate  (citing 
§§  2685,  2686,  2687),  and  it  substantially  says  also,  that  persons  named  as 
trustees  in  a  will  are  entitled  to  exercise  the  functions  of  their  oflBice  without 
security  subject  only  to  the  same  limitations  that  are  estabHshed  in  the 
case  of  executors"  (citing  §§  2815,  2816,  2817),  and  he  concludes,  "as  to 
the  successors  of  such  trustees  I  am  convinced  that  the  Surrogate  may  in 
all  cases  lawfully  require  security  at  the  tkne  of  their  appointment." 

But  where  the  testator's  widow,  who  was  given  by  the  will  power  to  ap- 
point a  trustee  or  trustees  in  the  place  of  such  as  should  die,  or  be  unwilling 
or  incompetent  to  execute  the  trust,  designated  a  trustee,  to  fill  a  vacancy. 
Surrogate  Coflin  held  that  this  power  was  independent  of  the  interference 
of  the  court,  an,d  that  he  had  no  power  to  exact  a  bond  from  hjm  upon  his 
entering  upon  the  discharge  of  his  duties;  but,  should  he  accept  the  ap- 
pointment and  enter  upon  the  discharge  of  his  duty  and  subsequently  an 
apphcation  be  made  under  §  2815  of  the  Code,  and  one  of  the  cases  therein 
contemplated  be  shown  to  exist,  a  bond  could  properly  be  required.  Rogers 
V.  Rogers,  4  Redf .  521,  523. 
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The  provisions  of  §  2815  were  such  as  to  make  generally  applicable  the 
discussion  a,lready  had  with  regard  to  the  furnishing  o^  bonds  by  executors; 
but  it  has  lieen  held  {Kelsey  v.  VanCamp,  3  Dem.  530)  that  the  Surrogate's 
power  to  require  this  security  is  not  limited  to  a  proceeding  initiated  by  a 
person  beneficially  interested  in  the  execution  of  the  trvst  proceeding 
u^der  §  2815,  but  may  be  exercised  in  any  proper  case  where  the  testa- 
mentary trustee  is  the  petitioner,  if  the  circumstances  are  called  to  the 
Surrogate's  notice  by  objections  duly  filed. 

Where  there  are  several  testamentary  trustees  acting  together,  each  one 
stands  upon  his  individual  footing  so  far  as  the,  Code  requirement  is  con- 
cerned; consequently  such  a  trustee  cannot  obviate  tb^  necessity  of  his 
giving  a  bond  by  establishing  that  his  cotrustee  is  solvent  and  responsible. 
Matter  of  Sears,  5  Dem.  497,  Rollins,  Surr.,  applying  McGregor  v.  Buell, 
24  N.  Y.  166.  In  Matter  of  Weil,  49  App.  Div.  52,  application  was  made 
under  §  2815  to  copipel  a  testamentary  trustee  to  give  security  on  the 
ground  that  his  circumstances  were  such  as  not  to  affor(i  adequate  security 
to  the  beneficiaries  for  the  due  administration  of  the  estate.  The  applica- 
tion was  denied  on  proof  that  the  incumbent  was  worth  $100,000  in  excess 
of  his  liabilities  and  had  given  up  business  and  devoted  himself  exclusively 
to  the  management  of  the  trust. 

The  question  for  the  court  in  such  a  case  is  the  fitness  and  capacity  of 
the  trustee.  His  circumstances  and  not  those  created  by  the  scheme  of 
the  will  are  to  determine  whether  he  must  give  security.    Ibid. 

In  Matter  of  Carr,  66  Misc.  Ill,  the  Surrogate  denied  the  application  as 
premature.  The  trust  had  not  beeii  separated,  the  respondent  executor 
though  a  nonresident,  was  financially  responsible.  The  opinion  points 
out,  however,  that  a  testamentary  trustee  may  be  required  to  file  security 
even  in  a  case  where  an  executor  could  not  be  removed  for  fail,ure  to  giye 
it,  citing  former  §§  2815  and  2638  of  the  Code. 

Under  §  2816,  repeated  as  noted  above,  it  is  unnecessary  to  add*  any- 
thing. It  assimilated  the  bond  and  the  procedure  to  those  in,  .adininis- 
.  tration.  It  might  be  added  that  the  provision  as  to  a  deposit  of  security 
to  reduce  the  penalty  of  a  bond  is  apphcable.  Sep  Palrrier  v.  Dunham,  24 
N.  Y.  St.  Rep.  997. 

§  663.,  Bond  by  guardian. — Under  the  power  w^hichj  the  Surrogate's 
Court  has  to  appoint  guardians  of  infants,;  full  power  has  always  been  given 
by  chap.  XVIII,  to  require  and  fix  the  amount  of  security  necessary  to 
protect  the  infants'  interests. 

The  sections  of  the  Code  as  to  appointment  of  a  special  guardian  by  a 
Surrogate,  contain  no  provision  as  to  the  filing  of  a  bond  by  a  guardian 
ad  litem.  The  affidavit  which  the  guardian  is  required  to  furnish  upon  his 
appointment,  furnishes  the  safegua,rd  by  which  the  Surrogate  is  enabled  to 
ascertain  that  the  guardian  is  able  to  respond  to  the  infant  in  damages  in 
the  event  of  any  default  or  mistake  on  his  part,  and  the  right  to  hold  such 
a  guardian  responsible  is  undoubted.  See  Spelman  v.  Terry,  74  N.  Y.  448. 
In  this  respect  the  practice  in  Surrogates,'  Courts  differs  frpra  those  in 
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other  courts'  of  record  where  it  is  provided  by  the  Code  (see  §§  474  and  475), 
that  such  guardian  may  not  receive  money  or  property  of  the  infant  other 
than  costs  or  expenses  allowed  by  the  court  to  the  guardian,  until  he  has 
given  security  to  be  approved  by  a  judge  of  the  court  or  a  county  judge  to 
account  for,  and  apply  the  same,  under  the  direction  of  the  court.  The 
character  of  this  bond  is  fixed  by  §  475.  See  also  Hun's  Rules,  41,  54  and 
§476.  - 

But  where  a  guardian  of  the  person  or  of  the  property  of  an  infant  is 
appointed,  the  case  is  different.  A  guardian  of  the  infant  before  he  can 
take  his  letters  of  guardianship  must  execute  a  bond,  the  requirements  as 
to  which  are  defined  by  §  2650  of 'the  Code,  which  is  as  follows: 

§2660.    QiuiUficaiion  of  gvardian  of  property.  .  ,'J 

Before  letters,  of  guardianship  of  an  infant's  property  are  issued  by  the  surrogate's 
court,  the  person  appointed  must  take  an  official  bath,  as  prescribed  by  law,  and 
execute  to  the  infant,  and  file  in  thie  surrogate's  office,  his  bond  with  at  least  two 
sureties,  in  a  penalty  fixed  by  the  surrogate,  not'  less  than  twice  the  value  of  the 
pergonal  property,  and  of  the  rents  and  profits  of  the  real  property,  and  of  the 
annual  income  receivable  by  him  from  any  funds  of  which  the  guardian  will  not 
have  possession,  conditioned  that  the  guardian  will,  in  all  things,  faithfully  discharge 
the  trust  reposed  in  him,  and  obey  all  lawful  directions  of  the  surrogate  touching 
the  trust,  and  that  he  will,  in  all  things,  render  a  just  and  true  account  of  all  money 
and  other  properties  received  bj'  him,  and  the  application  thereof ,  and  of  his  guard- 
ianship, whenever  required  so  to  do,  by  a  court  of  competent  jurisdiction.  But  the 
Surrogate  may,  in  his  discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits  of  the  real  property 
or  such  annual  income  receivable  by  him  for  the  term  of  three  years. 

Then  follows  the  new  provision,  quoted  at  length  in  §  618,  ante,  as  to 
dispensing  with  bond  in  estates  under  $2,000,  to  which,  reference  may  be 
had:  '  Former  §  2829,  repealed,  is  in  another  context,  and  in  substance 
contained  in  §  2648.  In  this  connection  it  oilly  need  be  said  that  the 
Surrogate  inquires  in  all  cases  "into  all  the  facts  and  circumstances  re- 
garding the  infant,  his  condition  in  life  and  surroundings,  and  also  must 
ascertain,  as  nearly  as  practicable,  the  value  of  his  personal  propetiy,  or '' 
income  from  personal  property,  and  of  the  rents  and  profits  of  his  realprop^ 
erty."  '  ' 

The  bond  of  the  guardian  must  be  filed  in  the  office  of  the  Surrogate 
having  jurisdiction  to  appdint  him.  If,  however,  as  such  guardian,  he  ap- 
plies for  moneys  belonging  to  his  infant  in  a  county  other  than  that  over 
which  the  Surrogate  appointing  him  has  jurisdiction,  the  Sulrrogate  of  the 
county  in  which  he  makes  application  will  require  an  additional  bond  in  a 
peiialty  dependent  upon  the  amount  of  the  legacy  or  other  moneys  which 
he  asks  to  have  paid  to  him  and  conditioned  for  the  faithful  application 
thereof.  See  Rieck  v.  Fish,  1  Dem.  75,  where  Surrogate  Rollins  stated  that 
this  was  necessary  under  2  R.  S.,  chap.  6,  title  3,  §  47,  the  provisions  of 
which  were  neither  altered  nor  superseded  by  the  Code  of  Civil  Procedure. 
It  is  hardly  necessary  to  add  that  the  pi-ovision  in  all  these  cases  as  to  a 
bond  with  two  sureties  is  fully  met  by  a  borid  of  a  duly  authorized  aild 
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approved  surety  or  fidelity  company.  See  §  811,  Code  Civ.  Proc;  Travis 
V.  Travis,  48  Hun,  343. 

Prior  to  the  enactment  of  former  §  2596  of  the  Code,  which  made  the 
sureties  of  a  person  to  whom  letters  are  issued  liable  for  money  or  other 
personal  property  in  his  hands  or  under  his  control,  when  his  letters  were 
issued  in  whatever  capacity  it  was  received  by  him  or  came  under  his 
control,  it  was  held  that  a  surety  for  a  general  guardian  was  not  liable  for 
money  received  by  him,  as  a  special  guardian  of  the  same  infant.  See 
Muir  V.  Wilson,  1  Hopkins'  Ch.  512.  It  will  be  recalled,  that  under  that 
§  2596,  now  2582,  it  has  also  been  held  that  the  sureties  on  a  bond  of  an 
executor  cannot  be  held  accountable  for  his  acts  or  defaults  as  trustee 
uiider  the  same  will.  It  would  appear,  however,  that  §  2582  would  cover 
the  case  where  one  takes  letters  of  guardianship  of  the  property  of  an  infant 
having  already  in  his  hands  or  under  his  control,  in  the  language  of  §  2582, 
money  or  other  personal  property  of  the  estate  at  the  time  his  letters  were 
issued.  The  words  "  in  whatever  capacity  it  was  received  by  him  or  came 
under  his  control"  are  explicit.  See  Fardette  v.  U.  S.  F.  &  G.  Co.,  86  App. 
Div.  50.  So  in  Rouse  v.  Payne,  120  App.  Div.  667,  tjie  sureties  were  held 
liable  for  moneys  which  their  principal,  a  general  guardian,  failed  as  ad- 
ministratrix to  pay  over  to  her  account  as  guardian,  citing  Matter  of  Noll, 
10  App..  Div.  356,  aff'd  154  N.  Y.  765. 

Where  a  surety  had  gone  upon  the  bond  of  two  joint  guardians,  it  was 
held  that  upon  the  death  of  one  of  the  guardians,  the  surety  continued  to 
be  liable  for  the  acts  of  the  survivor.  People  v.  Byron,  3  Johns.  Cases,  53. 
The  sureties  on  the  bond  of  a  general  guardian  are  liable  for  his  use  of 
money  which  came  into  his  hands  from  the  sale  of  his  infant's  realty,  if 
these  proceeds  are  turiied  over  to  him  for  the  support  and  maintenance 
of  the  infant.  Allen  v.  Kelly,  171  N.  Y.  1,  7,  rev'g  66  App.  Div.  623,  and 
30  Misc.  377.  The  money  was  turned  over  to  him  without  additional  se- 
curity which  the  court  held  was  proper  ,under  former  §§  2348,  2360,  2361 
of.  the  Code  and  General  Rules  of  Practice,  59.  The  sale  was  made  on  the 
report  of  a  referee  that  the  proceeds  of  such  sale  were  absolutely  necessary 
for  'the  support  and  maintenance  of  the  ward. 

§  664.  Special  bond  for  proceeds  of  realty  sold. — In  Matter  of  Flynn, 
58  Misc.  628,  Dowhng,  J.,  held  that  former  §  2830  and  §  811  do  not  cover 
the  case  of  a  guardian  about  to  receive  proceeds  of  sale  of  infant's  realty. 
He  required  a  bond,  based  on  real  estate  security,  "improved  and  unincum- 
bered" under  §  2361  of  the  Code  and  Rule  59.  He  cited  Allen  v.  Kelly,  55 
App.  Div.  458,  to  show  that  proceeds  of  infant's  realty  remain  realty  and 
the  requirement  of  real  estate  security  is  vital.  Since  proceeds  of  a  sale 
under  art.  3iof  title  4,  §  2711,  are  to  be  accounted  for  and  the  account  ju- 
dicially settled  and  distribution  ordered  "as  justice  shall  require"  it  is 
obvious  that  if  payment  of  an  infant's  share  is  to  be  made,  §  2739  as  to 
"sufficient  security"  by  the  guardian  will  apply.        ,    , 

§  665.  Guardian  of  the  person  of  the  juifant, — Where  the  guardian  is 
guardian  of  the  property,  the  Surrogate  must  exact  a  bond;  but  where  he  is 
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guardian  of  the  persdn  of  the  infant,  the  Surrogate  has  discretion  whether 
or  not  to  exact  a  bond,  and  also  has  discretion  as  to  the  penalty  of  the  bond 
and  whether  there  shall  be  sureties. 

§  2662.    Quqlificalion  of  general  guardian  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued  by  the  surrogate's 
court,  the  person  appointed  must  take  the  official  oath  as  prescribed  by  law.  The 
surrogate  Way  also  reqirire  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed 
by  the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate  seems  proper; 
conditioned,  that  the  guardian  will  in  all  things  faithfully  discharge  the  trust  reposed 
in  him,  and  duly  account  for  all  money  or  other  property  which  may  come  to  his 
hands,  as  directed  by  the  surrogate's  court.    Formerly  §  2831,  Code  Civ.  Proc. 

§  666.  Bond  of  testamentary  guardian. — The  Surrogate's  Court  has 
power  to  exact  a  bond  from  the  guardian  appointed  by  will  or  deed  under 
§  2658. 

§  2668.     Guardian  by  will  or  deed;  giudification,  letters,  etc. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  admitted  to  probate, 
or  a  deed  is  recorded  as  provided  in  the  foregoing  section,  the  person  appointed 
gutirdian  must,  within  thirty  days  thereaftei',  qualify  by  taking  and  filing  his  oath 
of  ottiee,  and  a  bond  as  fixed  by  the  surrogate,  unless  contrary  to  the  express  pro- 
vision oif  the  will  or  deed,  and  by  filing  a  petition  or  affidavit  setting  forth  tlie  facts 
which  entitle  him  to  so  qualify  and  receive  letters;  except  that  a  trust  company  so 
named,  instead  of  filing  such  oath  and  bond,  shall  file  a  consent  to  accept  such 
appointment  duly  executed  and  acknowledged;  otherwise  he  is  deemed  to  fiave 
renounced  the  appointment.  But  the  surrogate,  either  before  or  after  the  expira- 
tion of  thirty  days,  may  extend  the  time  so  to  qualify,  upon  good  cause  shbwn,  for 
not  more  than  three  months.  A  person  appointed  guardian  by  will  or  deed  may, 
at  any  time  before;he  qualifies,  renounce  the  appointment  by  a  written  instrument, 
acknowledged,  or  proved,  and  duly  certified,  and  filed  in  the  surrogate's  office. 

Former  §  2852  of  this  Code.    From  L.  1877,  c.  206,  §§  4-7. 

Tbrmer  §  2862  is  very  materially  modified  in  this  new  section.  See 
former  section  and  Matter  of  Klingenstein,  156  App.  Div.  749,  differentiat- 
ing general  and  testamentary  guardians  in  respect  of  their  bonds.  The 
ne\v  section  is  exphcit.  "  Unless  contrary  to  the  express  provision  of  the 
will"  the  Surrogate's  power  is  clear  and  ample. 

Former  §§  2853  and  2854  have  been  repealed  by  omission  from  the  act. 

It  will  be  notied,  that  just  as  the  office  of  testamentary  trustee  and  of 
executor  are  distinct  whether  they  are  held  by  the  same  person  or  not,  so 
the  ofiice  of  exeicutor  and  testamentary  guardian  are  distinct  and  the  im- 
munity from  furnishing  a  bond  which  an  executor  ordinarily  enjoys  does 
not  extend  to  the  individual  acting  as  testamentary  guardian.  Conse- 
quently", where  as  executor  he  transfers  moneys  or  property  to  himself  as 
testamentary  giiardian,  he  may  be  required  to  give  the  usual  security  ih 
the  latter  Capacity  before  receiving  the  fund.  See  Matter  of  Battels,  4  N.  Y. 
Supp.  393,  Ransom,  Surr. 

§  667.  General  regulations  respecting  bonds  and  undertakings. — Sec- 
tion 810  of  the  Code  of  Civil  Procedure  requires  all  bonds  given  in  special 
proceedings  to  be  acknowledged,  or  proved  and  certified,  in  hke  manner  as 
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a  deed  to  be  recorded.    The  further  provisions  of  art.  5  of  chap.  8,  govern- 
ing bonds  in  general,  are  as  follows: 

Wiiere  a  provision  of  this  act  requires  a  bond  or  undertaking,  with  sureties,  to 
be  given  by,  or  in  behalf  of,  a  party  or  other  person,  he  need  not  join  with  the  sure- 
ties in  the  execution  thereof,  unless  the  provision  requires  him  to  execute  the  same; 
and  the  execution  thereof  by  one  surety  is  sufficient,  although  the  word  "sureties" 
is  used,  unless  the  provision  expressly  requires  two  or  more  sureties;  and  the  execu- 
tion of  any  such  bond  or  undertaking  by  any  fidelity  or  surety  company  authorized 
'  by  the  laws  of  this  state  to  transact  business,  shall  be  equivalent  to  the  execution 
of  said  bond  or  undertaking  by  two  sureties;  and  such  company,  if  excepted  to, 
shall  justify  through  its  officers  or  attorney  in  the  manner  required  by  law  of 
fidelity  and  surety  companies.  Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  oflacers,  or  attorney,  duly  authorized  thereto 
by  resolution  of  its  board  of  directors,  a  certified  copy  of  which  resolution,  under 
the  seal  of  said  company,  shall  be  filed  with  each  bond  or  undertaking.  §  811, 
Code  Civ.  Proc. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as  prescribed  in  this 
act,  must,  where  two  or  more  persons  execute  it,  be  joint  and  several  in  form;  and, 
except  when  executed  by  a  fidelity  or  surety  company,  or  when  otherwise  expressly 
prescribed  by  law,  it  must  be  accompanied  with  the  affidavit  of  each  surety,  sub- 
joined thereto,  to  the  effect  that  he  is  a  resident  of  and  a  householder  or  a  free- 
holder within  the  state,  and  is  worth  the  penalty  of  the  bond,  or  twice  the  sum 
specified  in  the  undertaking,  over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,  and  exclusive  of^  property  exempt  by  law  from  levy  and  sale  under  an 
execution.  A  bond  or  undertaking  given  by  a  party  without  surety  must  be  accom- 
panied by  his  affidavit  to  the  same  effect.  The  bond  or  undertaking  except  as 
otherwise  expressly  prescribed  by  law,  must  be  approved  by  the  court  before  which 
the  proceeding  is  taken,  or  a  judge  thereof,  or  the  judge  before  whom  the  proceed- 
ing is  taken.  The  approval  must  be  indorsed  upon  the  bond  or  undertaking.  The 
surety  or  sureties  or  the  representatives  of  any  surety  or  sureties  upon  the  bond 
heretofore  or  hereafter  executed  of  any  trustee,  committee,  guardian,  assignee, 
receiver,  executor,  administrator  or  other  fiduciary,  shall  be  entitled  as  a  matter 
of  right  to  be,  and  shall  be,  discharged  from  liability  as  hereinafter  provided,  and 
to  that  end  may  on  notice  to  the  principal  named  in  such  bond  apply  to  the  court 
■  that  accepted  such  bond  or  to  the  court  of  which  the  judge  that  accepted  such  bond 
was  a  member,  or  to  any  judge  thereof,  praying  to  be  relieved  from  liability  as  such 
surety  or  sureties  for  the  act  or  omission  of  such  principal  occurring  after  the  date 
of  the  order  relieving  such  surety  or  sureties  hereinafter  provided  for  and  that 
such  principal  be  required  to  account  and  give  new  sureties.  Such  notice  of  such 
appUcation  may  be  served  on  said  principal  personally,  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  application  is  to  be  made, 
unless  it  satisfactorily  appears  to  the  coui:t,  or  a  judge  thereof,  that  personal  notice 
cannot  be  givfen  with  due  diligence  within  the  state,  in  which  case  notice  may  be 
given  in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pending  the  hearing 
of  such  application  the  court  or  judge  may  restrain  such  principal  from  acting, 
except  to  preserve  the  trust  estate  until  further  order.  Upon  the  hearing  of  such 
application,  if  the  principal  does  not  file  a  new  bond  in  the  usual  form  to  the  satis- 
faction Of  the  court  or  judge  th6  Court  or  judge  must  make  an  order  requiring  the 
principal  to  file  a  new  bond  within  such  reasonable  time,  not  exceeding  five  days, 
as  the  court,  or  judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon  such 
hearing  or  within  the  time  fixed  by  said  order  the  court  or  judge  must  thereupon 
make  a  decree  or  ordei'  requiring  the  principal  to  account  for  all  his  acts  and  pro- 
ceedings to  and  including  the  date  of  such  order  and  to  file  such  account  within  a 
time  fixed,  not  exceeding  twenty  days,  and  releEisirtg  the  surety  or  sureties  making 
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such  application  from  liability  upon  the  bond  for  any  act  or  default  of  the  principal 
subsequent  to  the  date  of  such  decree  or  order.  If  the  principal  fails  so  to  file  such 
new  bond  within  the  time  specified,  a  decree  must  be  made  revoking  the  appoint- 
ment of  such  principal  or  removing  him  and  requiring  him  to  so  account,  and  file 
such  account  within  twenty  days. 

If  the  principal  fail  to  file  his  account  as  in  this  section  provided,  such  surety 
or  sureties,  or  representatives  thereof,  may  make  and  file  such  account  with  like 
force  and  effect  as  though  made  and  filed  by  such  principal,  and  upon  the  settle- 
ment thereof  credit  shall  be  given  for  all  commissions,  costs,  disbursements,  and 
allowances  to  which  the  principal  would  be  entitled  were  he  accounting,  and  allow- 
ance shall  be  made  to  such  surety  or  sureties  or  representative  for  the  expense  in- 
curred in  so  filing  such  account  and  procuring  the  settlement  thereof.  And  after 
the  filing  of  an  account  as  required,  or  permitted,  in  this  section,  the  court  or  judge 
must  upon  the  petition  of  the  principal  or  surety  or  sureties  or  the  representatives 
of  any  such  surety  or  sureties,  issue  an  order  requiring  all  persons  interested  in  the 
estate  or  trust  funds  to  attend  a  settlement  of  such  account  at  a  time  and  place 
therein  specified  and  upon  the  trust  fund  or  estate  being  found  or  made  good,  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  discharged  from  any 
and  all  further  liability  and  the  court  or  judge  shall  settle,  determine  and  enforce 
the  rights  and  liabilities  of  all  parties  to  the  proceedings  in  like  manner  and  to  the 
same  extent  as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon  de- 
mand made  in  writing  by  the  principal,  such  surety  or  sureties,  or  representatives 
thereof,  shall  return  any  compensation  that  has  been  paid  for  the  un,expired  portion 
of  such  suretyship.    §  812,  Code  Civ.  Proc. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking is  five  thousand  dollars  or  upwards,  the  court  or  judge  may,  in  its  or  his  dis- 
cretion, allow  the  sum  in  which  a  surety  is  required  to  justify  to  be  made  up  by 
the  justification  of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case  a 
surety  cannot  justify  in  a  sum  less  than  five  thousand  dollars,  and  when  two  or 
more  sureties  are  required  by  law  to  justify,  the  same  person  cannot  so  contribute 
to  make  up  the  sum  for  more  than  one  of  them.  It  shall  be  lawful  for  any  party 
of  whom  a  bond  or  undertaking  is  required  to  agree  with  his  sureties  for  the  deposit 
of  any  or  all  moneys  for  which  such  sureties  are  or  may  be  held  responsible  with  a 
trust  company  authorized  by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safekeeping  of  any  or  all  other  deposi  table  assets  for  w^hich 
such  sureties  may  be  held  responsible,  with  a  safe-deposit  company,  authorized,  by 
law  to  do  business  as  such,  in  such  a  manner  as  to  prevent  the  withdrawal  of  such 
moneys  and  assets,  or  any  part  thereof,  except  with  the  written  consent  of  such 
sureties,  or  an  order  of  the  court  made  on  such  notice  to  them,  as  it  may  direct. 
§  813,  Code  Civ.  Proc. 

In  1913,  Sept.  1,  a  new  section  went  into  operation.  It  is  intended  to 
give  "further  protection  for  undertakings  in  certain  cases."  It  is  included 
in  "§§810-816  both  inclusive"  by  subd.  6,  §3347,  as  applying  to  Sur- 
rogate's Courts;  but  §2577  seems  to  be  intended  to  cover  the  same 
ground.    If  it  does,  it,  with  §  2578  is  exclusively  controlling. 

Section  813a  reads  as  follows: 

§  813a.  [^dded,  191S.]    Further  ■protection  for  undertakings  in  certain  cases. 

Where  an  undertaking  has  been  or  shall  be  given  in  any  action  or  proceeding  the 
court  may  in  its  discretion,  if  justice  so  requires,  order  further  or  other  security  to 
be  given  in  addition  to  such  security.  Upon  cause  shown  the  court  may  permit  an 
examination  or  re-examiiiation  of  any  surety  upon  any  such  undertaking.  Upon 
such  examination  or  re-examination,  if  justice  so  requires,  the  court  may  require  a 
new  surety  or  sureties  to  be  furnished  or  further  or  other  security  to  be  given  in 


§  668  BONDS   OF   EXECUTORS,   ADMINISTRATORS,   ETC.  813 

addition  to  the  security  already  given.  The  court  may  enforce  such  order  by  any 
disposition  of  the  action  or  proceeding  that  may  be  proper. 

Added  by  L.  1913,  c.  85  (in  effect  Sept.  1,  1913). 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed  by  law,  in  the  course 
of  an  action  or  a  special  proceeding,  to  the  people  or  to  a  public  officer,  for  the 
benefit  of  a  party  or  other  persons  interested  and  provision  is  not  specially  made 
by  law  for  the  prosecution  thereof;  the  party  or  other  person  so  interested  may 
maintain  an  action  in  his  own  name  for  a  breach  of  the  condition  of  the  bond,  or  of 
the  terms  of  the  undertaking;  upon  procuring  an  order  granting  him  leave  so  to  do. 
The  order  may  be  made  by  the  court  in  which  the  action  is  or  was  pending;  the 
city  court  of  the  city  of  New  York,  or  a  county  court,  if  the  bond  or  undertaking 
was  given  in  a  special  proceeding,  pending  before  a  judge  of  that  court;  or  in  any 
other  case,  by  the  supreme  court.  Notice  of  the  application  therefor  must  be  given, 
as  directed  by  the  court  or  judge,  to  the  persons  interested  in  the  disposition  of  the 
proceeds.    §  814,  Code  Civ.  Proc. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceeding,  as  prescribed 
in  this  act,  continues  in  force,  after  the  substitution  of  a  new  party  in  place  of  an 
original  party,  or  any  other  change  of  parties;  and  has  thereafter  the  same  force 
and  effect,  as  if  then  given  anew  in  conformity  to  the  change  of  parties.  §  815, 
Code  Civ.  Proc. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must  be  filed  with  the 
clerk  of  the  court;  except  where,  in  a  special  case,  a  different  disposition  thereof  is 
directed  by  the  court,  or  prescribed  in  this  act.    §  816,  Code  Civ.  Proc. 

In  connection  with  these  sections  it  may  be  noted,  first,  that  a  fidelity 
or  surety  company  is  equivalent  to  the  two  sureties  usually  required. 
See  Travis  v.  Travis,  48  Hun,  343;  Matter  of  Fitler,  11  Abb.  N.  C.  107; 
Hurd  V.  Railroad  Company,  33  Hun,  109.  Further,  the  fee  paid  to  a  surety 
coihpany  for  its  bond  given  on  behalf  of  a  guardian,  trustee,  executor  or 
administrator,  may  be  allowed  to  such  representative  as  a  lawful  disburse- 
ment, provided  it  does  not  exceed  one  per  cent  per  annum  upon  the  amount 
of  the  bond.    See  Amendment  of  1892  to  §  3320  of  Code  of  Civil  Procedure. 

§  668.  Amount  of  justification  of  sureties. — It  will  be  noticed  from  the 
wording  of  §  813  that  where  the  penalty  of  the  bond  amounts  to  $5,000 
or  more  (this  sum  was  formerly  fixed  at  $20,000  or  upwards),  the' court 
may  in  its  discretion  allow  the  sum  in  which  each  surety  is  required  to 
justify  to  be  made  up  by  the  justification  of  two  or  more  other  sureties 
each  in  a  smaller  sum,  provided  the  same  person  does  not  contribute  to 
make  up  the  necessary  amount  for  more  than  one  of  the  original  sureties. 
It  is  the  rule  that  each  surety  must  justify  either  individually  or  in  the 
manner  permitted  by  §  813  in  the  full  penalty  required;  where  one  is  able 
to  justify  in  a  much  larger  amount,  and  the  oth^r  falls  far  short  of  the 
statutory  standard,  it  is  not  permissible  to  credit  the  deficient  surety  with 
the  excess  of  justification  of  the  other;  this  is  contrary  to  the  intent  of  the 
statute.    The  penalty  must  be  twice  made  up,  i.  e. : 

(a)  By  two  persons  each  of  whom  is  fully  qualified. 

(6)  By  one  person  who  is  sufficient  by  himself  and  two  or  more  persons 
else  who  are  unitedly  sufficient. 

(c)  By  two  distinct  sets  of  persons  each  of  which  sets  can  justify  in 
combinatiori  in  the  full  penalty  of  the  bond.    And  this  eking  out  of  in- 
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sufficient  justification  is  allowed  only  in  the  case  covered  by  §  813.  See 
Trask  v.  Annett,  1  Dem.  171,  174,  Rollins,  Surr.  See  per  contra,  Matter 
of  Thompson,  6  Dem.  656,  Coffin,  Surr. 

Consequently,  where  each  of  two  sureties  have  justified  in  at  least  the 
amount  of  the  penalty,  the  intent  of  the  statute  is  that  as  there  must  be 
a  continuing  answerability,  so  there  must  be  a  continuous  ability  to  jus- 
tify. Therefore  if  one  of  the  sureties  subsequently  becomes  insolvent, 
additional  security  can  be  exacted.  See  Sutton  y.  Weeks,  5  Redf.  353.  It 
has  also  been  noted  that  while  as  has  been  heretofore  observed  it  is  not 
proper  for  an  executor  or  administrator  to  make  over  property  of  the 
estate  to  indemnify  his  surety  (Deobold  v.  Oppermann,  111  N.  Y.  531), 
yet  under  §  813  it  is  lawful  for  him  to  agree  with  his  sureties  for  the  deposit 
of  money  or  assets  with  a  trust  company  or  safe  deposit  company  upon 
conditions  recognizing,  the  right  of  the  sureties  to  safeguard  the  witli- 
drawal  of  such  money  or  assets  by  means  of  their  countersignatures  or 
written  consent,  or  the  Surrogate's  order  to  that  effect. 

§  669.  The  Surrogate's  custody  of  the  bond. — Former  §  2500  required 
the  Surrogate  to  carefully  file  and  preserve  in  his  office  and  deUver  to  his 
successor. all  bonds  relating  to  any  proceeding  in  his  court.  Official  bonds, 
including  bonds  of  administrators  and  executors  or  guardians,  when  ap- 
proved by  the  Surrogate,  must  be  recorded  in  the  Surrogate's  office.  Laws 
1887,  chap.  372,  and  Laws  1890,  chap.  367.  New  §2575  requures  them 
to  be  filed,  approved  and  recorded. 

Section  812  above  quoted  requires  the  bond  to  be  approved  by  the  court 
before  which  the  proceeding  is  taken  or  a  judge  thereof,  which  approval 
must  be  indorsed  thereon.  This  provision  is  intended  for  the  benefit  of 
creditors  and  distributees.  Mundorff  y.  Wangler,  44  N.  Y.  Super.  Ct. 
Rep.  495.  Consequently  the  failure  to  indorse  such  approval  upon  the 
bond,  on  the  part  of  the  Surrogate,  is  an,  irregularity  of  which  the  surety 
caimot  take  advantage  in  an  action  by  the  creditor  upon  the  bond. 

Since  in  counties  containing  cities  of  the  first  or  second  class,  a  clerk 
may  be  designated  "to  approve  all,  or  any  class  of,  bonds  or  undertakings" 
the  rule  has  greater  force  in  its  application  than  before. 

§  670.  When  new  bond  or  new  surety  may  be  required. — The  Code 
contains  explicit  provisions  as  to  maintaining  the  security  afforded  by 
the  surety  on  the  bond  amply  sufficient  to  protect  the  persons  interested. 
These  provisions  are  contained  in  §§  2577  to  2579,  inclusive,  which  are  as 
follows: 

§  2577.     When  new  bond  or  new  sureties  may  be  required. 

Any  person,  interested  in  an  estate  or  fund,  may  present  to  the  surrogate's  court 
a  petition,  setting  forth  that  a  surety  on  a  bond,  taken  as  prescribed  in  this  chapter, 
is  insufficient,  or  has  removed,  or  is  about  to  remove,  from  the  State,  or  is  dead,  or 
that  the  bond  is  inadequate  in  amount;  and  praying  that  the  principal  in  the  bond 
may  be  required  to  give  a  new  bond,  in  a  larger  penalty,  or  new  or  additional  sure- 
ties, as  the  case  requires;  or  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where  the  bond  so  taken  is 
that  of  a  guardian,  the  petition  may  also  be  presjented  by  any  relative  o^  the  infant. 
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When  the  bond  is  that  of  an  executor,  or  administrajtor,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent.  If  it  appears  to  the  surrogate  that 
there  is  reason  to  beHeve  that  the  allegations  of  the  petition  are  true,  a  citation  shall 
issue  to  the  principal  on  the  bond  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

Former  §  2597  of  this  Code.  From  L.  1837,  c.  460,  §§  25, 26,  35;  L.  1862,  c.  229. 
Am'd  by  L.  1915,  c.  622  (in  effect  May  14,  1915). 

§  2678.    Id.;  how  principal  may  be  required  to  give  a  new  bond,  etc. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surro- 
gate must  hear  the  allegations  and  proofs  of  the  parties;  and  if  the  allegations,  or 
any  of  them,  are  found  to  be  valid,  he  must  make  an  order,  requiring  the  principal 
on  the  bond  to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger  penalty,  as 
the  case  requires,  within  such  reasonable  time,  not  exceeding  twenty  days,  as  the 
surrogate  fixes;  and  directing  that,  in  default  thereof,  he  be  removed  or  his  letters 
be  revoked. 

Former  §  2598  of  this  Code.    From  L.  1837,  c.  460,  §  27;  L.  1862,  c.  229. 

Former  §2599  providing  separately  for  "decree  revoking  letters  for 
failure  to  give  new  bond,"  is  now  in  substance  a  part  of  §  2574  above 
quoted  as  to  summary  removal  for  this  cause,  among  others. 

The  facts  alleged  as  the  ground  of  application  for  a  new  bond  or  new 
sureties  must  be  such  as  to  bring  the  case  clearly  within  the  intent  of  §  2577. 
Thus  it  has  been  observed  in  another  connection  that  the  death  of  one  of 
the  sureties  does  not  necessarily  require  a  renewal  of  the  bond  in  the  first 
place,  because  his  death  is  not  within  the  meaning  of  the  section  a  removal 
from  the  State;  nor  in  the  second  pla,ce  does  his  death  relieve  his  own 
estate  from  liability  upon  his  bond.  Stevens  v.  Stevens,  2  Dem.  469.  It 
has  been  held  that  the  citation  to  the  principal  on  the  bond  to  show  cause 
why  a  new  bond  or  new  surety  should  not  be  required,  may  be  served  upon 
him  without  the  State,  if  served  personally.  Stevens  v.  Stevens,  3  Redf. 
507.  This  decision  was  upon  the  ground  that  the  executor  had  originally 
consented  and  subjected  himself  to  the  jurisdiction  of  the  court  in  his  ap- 
pointment and  qualification.  There  seems  to  be  no  provision  for  a  reduc- 
tion of  the  bond  of  an  administrator  or  executor,  except  in  the  manner 
already  discussed  in  connection  with  §  2576.  -Unless  it  be  under  §  2581 
discussed  below,  in  §  672. 

In  the  case  of  trusts  in  the  Supreme  Court,  when  a  life  estate  falls  in, 
and  partial  distribution  is  made,  the  writer  has  secured  as  a  matter  of 
courge  a  pro  tanto  reduction  of  the  outstanding  bopd.  However,  it  is 
quite  immaterial  under  these  sections  that  the  estate  or  the  fund  in  process 
of  administration  has  been  diminished  by  necessary  and  reasonable  causes, 
except,  in  so  far  as  it  applies  to  the  sufficiency  of  the  bond  or  sureties  to 
protect  the  persons  interested  or  the  creditors  against  loss,  in  view  of  the 
diminished  amount  still  involved.  See  Matter  of  Patterson,  39  N.  Y.  St. 
Rep.  849.  Where  one  of  the  sureties  is  shown  upon  a  proceeding  under 
these  sections  to  be  insufficient,  and  a  new  surety  is  required,  it  must  be 
borne  in  mind  that  the  surety  not  objected  to,  or  not  proven  insufficient 
is  not  discharged  of  his  Uability  by  the  execution  of  the  new  bond  by  the 
'  new  surety.    The  discharged  surety  is  still  liable  to  be  sued  for  any  past 
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act  or  omission  of  his  principal  although  the  Surrogate  may  discharge 
him  from  liability  for  any  subsequent  act,  default  or  misconduct  of  such 
principal.  The  original  bond  still  exists  in  all  its  integrity  as  to.  the  other 
surety.  See  In  the  Matter  of  the  A  dministration  of  the  Goods  of  David  Patullo, 
1  Tucker,  140.  It  is  perfectly  competent  upon  the  discharge  of  one  surety 
in  such  a  proceeding  that  the  remaining  surety  and  the  new  surety  should 
together  with  the  principal,  execute  a  new  bond,  but  this  is  not  essential, 
nor  would  it  affect  th^  obligations  and  liabilities  of  the  sureties.  In  fact 
§815  so  provides;  a  change  .of  parties  effects  no  change  in  its  "force." 
"It  has  thereafter  the  same  force  and  effect,  as  if  then  given  anew." 

In  Matter  of  Goundry,  57  App.  Div.  232,  the  application  to  require  in- 
creased bond  was  based  on  alleged  assets  not  set  out  in  the  inventory,  and 
as  to  which  there  was  dispute  whether  they  were  in  fact  assets  of  the  estate. 
It  was  held  that  as  upon  the  accounting  it  might  be  proved  to  be  an  asset, 
it  was  proper  for  the  Surrogq,te  to  require  additional  security,  leaving  the 
question  of  title  to  be  passed  upon  when  the  administrator  should  account. 
So  in  Matter  of  Niles,  142  App.  Div.  198,  the  Court  held  that  where  the 
representative  claimed  certain  assets  as  her  own,  the  Surrogate  might  re- 
quire a  bond  to  cover  the  value  until  the  question  of  title  was  settled. 

Upon  proceedings  to  compel  an  executor  to  give  a  further  bond  or  to 
give  a  new  surety  the  following  precedents  are  suggested: 

Surrogate's  Court, 
County  of 

Petition.  Title. 


To  the  Surrogate's  Court  of  the  County  of 

The  petition  of  ot  respectfully  shows: 

I.  That  your  petitioner  is  a  person  interested  in  the  estate 
of  late  of  deceased,  being  {here  give  status  of 
petitioner,  whether  legatee  under  a  vnll  or  next  of  kin  of  an  in- 
testate, specifying  interest  under  which  he  has  a  right  to  make  the 
application). 

II.  That  letters  {specifying  whether  testamentary  or  of  admin- 
istration) were  issued  by  the  Surrogate  of  the  county  of 

to  of  on  the  day  of  19     . 

III.  Your  petitioner  further  shows  that  on  the  day 
of  •  the  said  filed  a  bond  in  the  office  of  the 
Surrogate  of  the  county  of  executed  by  hitnself  and 
by  and  as  sureties  thereon,  which  bond  was  in 
the  penal  sum  of  dollars  and  was  conditioned  for  the 
faithful  discharge  by  said  of  the  trust  reposed  in  him 
as  such  and  for  his  obedience  to  all  lawful  decrees  and 
orders  of  the  Surrogate  touching  the  administration  of  the  estate 
committed  to  him. 

IV.  And  your  petitioner  further  shows  that  the  sa,id 

one  of,  the  above  named  sureties  is  now  insufficient  as  a  surety  , 
by  reason  of  the  following  facts'  {here  stale  fads  showing  insuffir- 


670 


BONDS  OF  EXECUTORS,  ADMINISTRATORS,   ETC. 


817 


ciency,  such  as  insolvency,  etc.),  (or  stale  that  the  surety  has  removed 
or  is  about  to  remove  from  the  state)  or  state  that  the  bond  is  inade- 
quate in  amount,  staling  the  facts  by  reason  of  which  it  proves  in- 
adequate. 

V.  And  your  petitioner  further  shows  that  his  rights  as  well 
as  those  of  other  persons  interested  in  the  estate  of  the  above 
decedent  are  insufficiently  protected  by  reason  of  the  facts  above 
set  forth,  and  your  petitioner  is  entitled  under  the  Code  of 
Civil  Procedure  to  an  order  of  the  Surrogate  requiring  the 
principal  in  the  said  bond  to  give  new  (or  additional)  sureties 
(or  a  new  bond  in  a  larger  penalty  if  the  case  so  requires)  within 
a  reasonable  time,  not  exceeding  twenty  days,  to  be  fixed  by 
the  Surrogate,  and  directing  that  in  default  thereof  his  letters 
be  revoked. 

Wherefore,  your  petitioner  prays  that  the  admin- 

istrator (or  executor)  above  named  may  be  required  by  the  Sur- 
rogate to  give  new  (or  additional)  sureties  on  his  said  bond  (or 
a  new  bond  in  the  penalty  of  dollars)  within  such  rear 

sonable  time,  as  the  Surrogate  may  fix  as  aforesaid,  or  in 
default  thereof,  that  he  may  be  removed  from  his  office  and 
the  letters  issued  to  him  as  aforesaid  may  be  revoked,  and 
that  the  said  administrator  (or  executor)  as  aforesaid, 

be  cited  to  show  cause  why  the  prayer  of  this  petition  should 
not  be  granted. 

(Signature.) 
(Verification.) 


Order. 


Note.  In  case  of 
the  occurrence  of 
such  default  this  or- 
der is  not  sufficient 
to  accomplish  the  re- 
moval of  the'  ex- 
ecutor or  adminis- 
trator, and  a  further 
decree  must  be;  made 
removing  the  delin- 
quent from  office  and 
revoking    the    letters 


Hon. 


Surrogate's  Court, 
Caption. 


Surrogate. 


Present: 


Title. 


On  reading  and  filing  the  petition,  duly  verified,  of 
a  person  interested  in  the  estate  of  the  decedent  above 

named,  praying  that  administrator,  etc.,  may  be  re- 

quired to  give  new  (or  additional)  sureties  (or  a  new  bond  in  a 
larger  penalty),  or  in  default  thereof  that  he  be  removed  from 
his  ofiice  and  the  letters  heretofore  issued  to  him  be  revoked; 
and  upon  the  return  of  the  citation  duly  issued  thereon  to  the 
said  the  administrator,  etc.  (or  executor),  as  aforesaid, 

and  on  reading  and  filing  proof  of  the  due  service  thereof  upon 
the  said  and  the  said  having  appeared  by 

his  attorney,  and  the  allegations  and  proofs  of  the  parties  having 
been  heard  and  due  consideration  thereon  having  been  had, 
and  the  objection  set  forth  in  said  petition  being  found  to  be 
valid,  and  it  satisfactorily  appearing  that  one  of  the 

sureties  upon  the  bond  of  said  as  administrator,  etc. 

(or  as  executor),  (here  state  the  facts  alleged  as  an  objection  con- 
slitutin-g  itisufficiency' of  security,  such  as  insolvency,  or  removed 
from  the  stale,  etc.) ; 

Now,  on  motion  of  attorney  for  the  petitioner,  it  is 

Ordered,  that  the  said  give  new  (or  additional)  sure- 
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issuei  to   him.      See    ties  upon  this  bond  as  administrator  (pr  as  executor)  {,or  that 
§  2574,  C.  C.  P.    But,    he  give  a  new  bond  in  the  ppnalty  of  dollars,  with  two 

it    is    made    without    or  more  sureties  in  the  penal  sum  of  dollars,  in  the 

citation.  usual  form,  conditioned  for  his  faithful  discharge,  etc.,  and  that 

The    form    of    this    he  file  the  same  in  the  Surrogate's  office)  within  days 

decree     may    readily    (not  exceeding  twenty^  §  2578)  from  the  date  of  this  order,  or  in 
be      adapted      from    default  thereof  that  he  be  remove^  from  his  office  and  the  let- 
those   in    chapter   on    ters  issued  to  him  revoked.    (Note.) 
revocation  of  letters, 
varying       practically 
only    in    the    recital 
of   the   facts   leading 
to  the  making  of  the 
decree. 

§  671.  Application  for  new  sureties  may  be  made  by  the  former  sure- 
ties.— Section  2579  contains  the  statutory  provision  whereby  sureties  on 
a  bond  may  determine  their  liability  for  any  future  breach  of  the  condition 
of  the  bond  by  the  executor,  administrator,  guardian  or  testamentary 
trustee.    The  section  is  as  follows : 

§  2679.    Sureties  may  apply  to  be  released  as  to  future  breaches. 

Any  or  all  of  the  sureties  on  a  bond  taken  as  prescribed  in  this  chapter,  may 
present  a  petition  to  the  surrogate's  court  praying  to  be  released  from  responsibility 
on  account  of  any  future  breach  of  the  condition  of  the  bond,  and  that  the  principal 
on  the  bond  be  required  to  give  new  sureties  and  to  render  and  settle  his  account, 
and  that  a  citation  issue  to  said  principal  to  show  cause  why  the  application  should 
not  be  granted. 

Former  §  2600  of  this  Code.  From  L.  1837,  c.  460,  §§  29,  30;  L.  1862,  a.  229; 
L.  1876,  c.  278;  L.  1901,  c.  524. 

It  must  be  borne  in  mind  that  the  application  by  the  surety  under  §  2579 
cannot  be  consolidated  with  the  application  by  persons  interested,  or 
creditors  or  relatives  of  an  infant  under  §  2577.  The  proceedings  are 
distinct  and  contemplate  distinct  forms  of  relief.  Bick  v.  Murphy,  2  Depi. 
251.  It  has  peen  held  that  under  former  §  2600,  now  2579,  any  surety  has 
a  right  to  make  this  application  whenever  he  shall  degire  to  be  released 
from  responsibility  on  account  of  future  acts  or  def9,ults  of  his  principal. 
And  it  is  consequently  quite  immaterial  whether  the  surety  has  reasonable 
grounds  for  making  the  application  or  whether  he  is  animated  by  unrea- 
sonable, petty  or  spiteful  motives.  See  Lelms  v.  Watson,  3  Redf.  43.  See 
also  Matter  of  American  Surety  Co.,  61  Misc.  542,  where  Ketchana,  Surr., 
discusses  §  812  as  amended  in;  1901  after  the  decision  in  Matter  of  Thurber, 
162  N.  Y.  244,  and  holds  that  the  surety  is  to  be  relieved  as  a  matter' of 
right,  not  of  discretion.  He  further  held  thg,t  he  had  no  power  to  direct 
Repayment  of  premiums  on  the  bond,  although  the  withdrawal  of  t^e 
surety  had  no  basis  in  misconduct  of  the  principal. 

A  second  time  in  the  same  estate,  in  Matter  of  Bleakney,  N.  Y.  L.  J., 
Oct.  19, 1911,  the  second  surety  company  made  a  similar  application  which 
the  Surrogate  felt  constrained  to  grant,  again  commenting  on  the  unfair- 
ness of  the  Code, 
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Section  2580  protects  the  surety  in  respect  to  future  liability  to  the  ex- 
tent that  if  a  new  bond  is  not  filed  so  as  to  enable  the  Surrogate  to  make 
the  decree  releasing  the  petitioner  from  such  future  liability  the  letters  of 
the  principal  may  be  revoked  and  the  surety's  liability  for  future  acts 
determined  in  that  way.    The  section  reads  as'follows: 

§  2680.     Release  of  old  sureties  on  the  giving  of  new. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  if  the  prin- 
cipal on  the  bond  does  not  file  a  new  bond  in  the  usual  form  with  new  sureties  to 
the  satisfaction  of  the  surrogate,  the  surrogate  must  make  an  order  requiring  said 
principal  to  file  such  new  bond  within  such  reasonable  time,  not  exceeding  twenty 
days,  as  the  surrogate  fixes.  Should  the  principal  file  such  new  bond  upon  the  return 
of  the  citatiofl,  or  within  the  time  fixed  by  such  order,  the  surrogate  must  thereupon 
make  a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for  any  subse- 
quent act  or  default  of  the  principal,  and  requiring  the  principal  to  render  and 
settle  his  account  to  and  including  the  date  of  such  decree  and  to  file  such  account 
within  a  time  fixed,  not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  removing  such  principal  or  revoking  his  letters.  Former  §  2601, 
Code  Civ.  Proc. 

When  the  representative  files  the  Account  and  no  objection  thereto  is 
interposed  it  is  unnecessary  to  cite  the  persons  interested  although  either 
the  representative  or  the  surety. could  ask  for  it.  The  particular  proceed- 
ing therefore  can  be  closed  by  a  decree  "settling"  the  account  as  filed. 
Such  decree  is  not  of  course  binding  on  any  not  parties,  but  is  by  way  of 
estoppel,  in  the  nature  of  an  informatory  account.  See  opinion  of  Thomas, 
Surr.,  in  Matter  of  Sogaard,  39  Misc.  519.  But  if  all  necessary  parties  are 
cited  and  issues  determined,  then  the  old  surety's  liabilities  for  surcharges 
is  liquidated. 

The  following  forms  may  i;eadily  he  adapted  for  use  in  any  court  in  the 
State. 

Surrogate's  Court, 
County  of 
State  of  New  York. 


Title. 

To  the  Surroigate's  Court  of  said  County  of 

The    petition    of  of    the  of  in    the 

County  of  ,  State  of  New  York,  respectfully  shows:     / 

That  your  petitioner  is  one  of  the  sureties  in  the  bond  given 
by  duly  appointed  by  this  Court  as  of 

apddesir^  I      to  be  released  from  responsibility  on  apeo)ant 

pf  any  future  breach  of  the'condition  of  said  bond. 

Wherefore,  your  petitioner  pray  that  may  be  re- 

leased accordingly,  and  that  the  said  principal  on  the  bond  be 
required  to  give  new  sureties  in  his  place  and  stead,  and  to 
render  and  settle  his  account,  and  that  a  citation  issue  to  such 
principal  to  show  cause  why  this  application  should  not  be 
granted. 

,D^te.d  ithis  day  of  19     . 

(Verifipation.) 
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Order  for  citation. 


Surrogate's  Court, 
Caption. 
Present: 

Hon. 
•  Surrogate. 

In  Matter  of  the  Estate 
of 

On  reading  and  filing  the  duly  verified  petition  of 
Ordered,  that  a  citation  issue  requiring  to  show  cause 

why  he  should  not  give  new  sureties  on  his  bonds  as 
in  the  place  of  the  petitioner    who  desire    to  be  released;  and 
why  he  should  not  render  and  settle  his  account  as  principal  on 
said  bond. 

Surrogate's  Court, 
Caption. 
Present: 

Hon. 

Surrogate. 
Order        releasing     In  the  Matter  of  the  Estate 
surety    from    future  of 

liability. 

having  heretofore  presented  duly  verified  writ- 

ten petition  praying  to  be  released  from  responsibility,  on  ac- 
count of  any  future  breach  of  the  condition  in  the  bond  given 
by  duly  appointed  by  this  Court,  as  the  of  the 

estate  (or,  under  the  will)  of    _  and  a  citation  having 

thereupon  issued  accordingly,  and  satisfactory  proof  of  the  due 
service  personally  of  said  citation  on  said  having  been 

filed. 

Now,  upon  the  return  of  the  said  citation,  the  said 
having  appeared  in  compliance  therewith  and  having  given  new 
sureties  in  the  place  and  stead  of  the  surety  petitioning  to  be 
released  as  aforesaid,  to  the  satisfaction  of  the  Surrogate,  it  is 
Ordered,  Adjudged  and  Decreed,  that  a  surety  upon 

a  bond  made  by  as  principal  and  by  and  the 

said  as   sureties   on   the  day   of  19 

and  filed  in  the  office  of  the  Surrogate  of  the  county  of 
on  the  day  of  upon  the  granting  to  said 

of  letters  of  administration,  etc.  (or  testamentary,  etc.),  to  the 
said  by  the  Surrogate  of  the  county  of  be  and 

he  hereby  is  released  from  liability  for  any  breach  of  the  con- 
ditions of  said  bond  or  for  any  act  or  default  of  his  said  principal 
subsequent  to  the  date  of  this  decree. 

Add  provision  as  to  rendering  and  settling  the  account  of  the  principal. 
§  672.  Principal  may  ask  to  substitute  new  bond. — The  act  of  1914 
affords  a  new  form  of  relief. 

§  2681.     Principal  may  substitute  new  bond  or  surety  after  judicial  settlement. 

Whenever  there  is  pending  in  surrogate's  court  a  proceeding  for  the  intermediate 
judicial  settlement  of  the  account  of  an  executor,  administrator,  guardian  or  testa- 
mentary trustee  who  has  been  required  to  file  an  official  bond,  such  principal  may 
ask  in  such  proceeding,  upon  good  cause  shown,  for  leave  to  file  a  new  bond  or  a  new 
surety.    If  the  surrogate  grants  such  application  he  shall  thereupon  fix  the  penalty 
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of  the  new  bond,  or  the  amount  in  which  the  new  surety  must  justify,  and  upon  the 
filing  and  approval  of  such  new  bond,  or  of  the  undertaking  of  the  new  surety,  the 
surrogate  may  provide  in  the  decree  of  judicial  settlement  that  the  former  bond  or 
surety  be  discharged  from  and  after  the  date  of  such  decree  from  all  Uability,  except 
upon  appeal  therefrom,  as  to  all  matters  embraced  in  said  account  and  decree. 
New. 

We  observed  above  that  there  previously  existed  no  method  for  diminish- 
ing security  except  by  §  2576.  But,  it  is  within  the  letter  of  this  §  2581, 
that  on  an  intermediate  accounting,  say  by  a  testamentary  trustee  for 
example,  the  fund  may  be  shown  to  have  been  distributed,  and  the  need 
for  the  original  bond  no  longer  to  remain.  That  would  be  "good  cause 
shown"  for  leave  "to  file  a  new  bond."  The  Surrogate  "shall  thereupon 
fix  the  penalty  of  the  new  bond."  The  relief  so  to  be  secured  is  substan- 
tial, and  we  think  indisputable. 

§  673.  When  bond  may  be  prosecuted. — The  sections  of  chap.  18 
referring  to  the  prosecution  of  official  bonds  in  the  Surrogate's  Court  are 
§§  2583  et  seq. 

§  2683.     When  bond  may  be  prosecuted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against  the  property  of 
an  executor,  administrator,  testamentary  trustee,  or  guardian,  has  been  returned 
wholly  or  partly  unsatisfied,  an  action,  to  recover  the  sum  remaining  uncollected, 
may  be  maintained  upon  his  ofiicial  bond,  by  and  in  the  name  of  the  person  in  whose 
favor  the  decree  was  made.  If  the  principal  debtor  is  a  resident  of  the  state,  the 
execution  must  have  been  issued  to  the  county  where  he  resides.  Former  §  2607, 
Code  Civ.  Proc. 

This  section  does  not  require  the  allegation  of  the  facts  verbatim.  An 
allegation  that  execution  was  duly  issued,  warrants  the  presumption  that 
it  was  issued  to  the  proper  officers.  Bamberger  v.  Amer.  Surety  Co.,  48 
Misc.  221,  citing  Campbell  v.  Foster,  35  N.  Y.  363. 

See  Hood  v.  Haywdrd,  124  N.  Y.  1,  as  to  actions  under  the  Code  against 
sureties.  The  words  "when  an  execution,"  etc.,  imply  that  the  right  to 
sue  inures  to  the  one  entitled  to  issue  the  execution.  Hence,  the  assignee 
of  the  original  claimants  may  sue  on  the  bond  of  the  recalcitrant  fiduciary. 
Bamberger  v.  Amer.  Surety  Co.,  48  Misc.  221.  Suit  on  official  bond  only 
requires  as  a  prerequisite  the  "official  default."  Power  v.  Speckmxin,  126 
N.  Y.  354. 

§  674.  Death  of  delinquent. — Where  the  delinquent  representative  is 
deceased,  the  issue  and  return  of  execution  unsatisfied  is  not  a  condition 
precedent  to  action  against  the  sureties.    Allen  v.  Kelly,  55  App.  Div.  454. 

Former  §  2606  which  provided  for  an  accounting  by  an  executor  of  a 
deceased  executor,  contained  the  following  provision: 

With  respect  to  the  liability  of  the  sureties  in,  and  for  the  purpose  of  maintain- 
■  ing  an  action  upon,  the  decedent's  official  bond,  a  decree  against  his  executor  or 
administrator,  rendered  upon  such  an  accounting,  has  the  same  effect  as  if  an 
execution  issued  upon  a  surrogate's  decree  against  the  property  of  decedent  had 
been  returned  unsatisfied  during  the  decedent's  lifetime.  So  far  as  concerns  the 
executor  or  administrator  of  decedent,  such  a  decree  is  not  within  the  provisions 
of  section  twenty-five  hundred  and  fifty-two  (novy  2549)  of  this  act. 
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This  applied  whether  the  proceeding  was  voluntary  6t  compulsory. 
Van  Zandt  v.  Grant,  infra.  TJie  proyisiori  is  now  contaifted'  in'  §  2484, 
quoted  below.  ,  ,;    '» ,,  .  «,, 

The  wording  of  this  section  indicated  that  the  issuing  of  an  execution  is 
not  thereunder  a  condition  precedent  to  the  commencement  of  an  action 
upon  the  official  ^jond  of  a  deceased;  executor,  adiiiinistra.tQr  or  guardian. 
Van  Zandt  v.  Grant,  67  App.  Div.  70,  73,  aff'd  175  N,  X.  150  ■  Allen  v. 
Kelly,  55.  App>  Div,  454,  457;  Martin  v.  Hann,  32  App.  Div.  602.  Section 
2549  now  contains,  after  embodying  former  §  2552,  this ;  part  of  i§  2606. 
"A  decree  charging  a  deceased,  executor,  etc.,  .  ..;  lyith  assets,  upon  an 
accounting  under. §2725  of  this  chaj^iev,.  is  not  evidence  of.a&sets  in  the 
hands  of  such"  accountant.  .The  rule  thus  seems  to  be  preserved..,.  But, 
the.  surety  seems  to  be  entitled  to  have  the  default  established  on  the  .ac- 
counting if  it  be  one  to  which  he  is  a  necessary  party.  See  §§2725,  ,2727, 
2730.    See  §  684,  below.  ,    ,  ,,:,  .   ,.     „,,        •     i   , 

§  674a.  Prosecuting  the  bond — Successor,  etc. — Whether  a  successor 
to  a  recalcitrant  or  deceased  fiduciary  be  appointed,  or  not,  the^.^ct  covers 
theprpsecution  of  the  bond  in  either  case  as,  follows:  .  i 

§2684.     Successor  may  prosecute  official  bond. 

Where  a  successor  of  ah  executor,  admiriistraitor,  guardito  or  testarliefatary 
trustee  has  been  appointed,  he  may  ihdintain  an  action  ilpon  his  predecessor's  official 
bond,  in  which  he  may  recover  afly  radmsy,  or  the  full  value  of  sthy  other  property, 
received  by  the  principal  ih  the  bond,  and  not  duly  arfmihistered  by  him;  and  to 
the  full  extent  of  any  injury,  sustained  by  the  estate  of  the  decedent,  infant  or 
,     beinefiioiary  asthecasemay  be,  by  any,actoropiis^PRot,tliepi;incip^l, , 

The  money  recovered  in  such  an  action  shall  be  part  of  the  estate  or  fund,  in 
the  hands  of  the  successor  and  must  be  distributed  or  otherwise  disposed  of  a(> 
cordingly;  except  that  a  recovery  for  an  act  or  omigsfon,  riespfedtihg  si  right  of  action, 
or  other  property,  appropriated  fey  law  for  the  benefit  of  the  hUgband,  wife,  family, 
or  next  of  kin  of  a  decedent,  or  disposed  of  by  a  will  for  the  benefit  of  any  person 
is  for  ,the  benefit  of  the  person  or  persons  so  entitlaii  theretR.   .  ,   .  j, ;  l 

A  decree  against  such  decedent's  executor,  or  a^dnjinistrator,  rendered  uppn  an 
accounting  under  section  2725  of  this  chapter,  has  the  same  eiftect  a,s  if  an  execution 
issued  vip'On  a  surrogate's  decree  against  the  pi-bpertj^  bf  decedent  had'bie^'i'eiilrnfeti 
unsatisfied  during  decedent's  lifetime.  '  '  ,    ,i,       .^ 

Former  §  2608  of  this  Code,  with  part  of  §.2606.  Fi-om  2  R.,S.:85  (Part  2,  c.  6, 
tit.  3),  §  21. 

§2686.   I Aclio'^  on  official  boni^,  when  no  suc<^ssoT  appointed^   ^,     r  ff       '  ,  , 

Where  an  executor,  administrator,  guardian  or  testamentary  trustee  kas  lieqn 
reinovcd,  or  his  letters  have  been  revoked,  and  no  successor  is  appointed,  a'liy  persoA 
'  agigri^vell  may,  upon  obtkining  an  order  from  the  subrogate  granting' hirh'  ledii^  ^0  tO  do, 
maintain  an  action  upxjn  the  official  bond  of  the  person  'So  removed  Or  whose  letters 
have  been  revoked  in  behalf  pfbimsBlf  and  all, o,tlf era, iiitjeriE5S);ed|j, in, \yhicji|tb^ plain- 
tiff may  recover  any  money,  or  the  full  value  of  any  other  property,  received  by 
the  princijidl  on  the  bond,  and  not  duly  adihihistered  by  Hitri,  aiid  to  the  full  extent 
of  any  Injury  sustained  by  the  estate  o{  the  decedent,  infant  or  beneficiary  by  any 
act  or  omission  of  the  principal.  ■  , , 

' "  '  '  Th^  mofrey  recovered  in  such  an  action  ihiist  be  paid,  by  the  sheriff  bt  bthe'r  6fficer 
who  collects  it,  into  the  surrogate's  cotart  to  be  paid  to' a  Successor  \lrhiefl  Appointed 
aiid  distributed  to'tlie''pfersOiiS  entitled  tHeteto.  >  , 

Former  ^  2609  of  thisCodfe,  modified.   ' 
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It  need  only  be  observed  that  §  2585  changes  former  §  2609  in  a  material 
respect.  Formerly,  the  proceeds  of  the  action  by  "any  person  aggrieved" 
were  paid  into  court  and  distribution  made  by  the  Surrogate  "  to  the  cred- 
itors or  other  persons  entitled  thereto."  The  new  act  requires  the  inter- 
vention of  a  successor  by  whom  distribution  shall  be  made.  He  must  of 
course  give  a  bond,  and  will  deduct  his  commission.  The  value  of  the 
change  is  not  obvious. 

§  675.  Remedy  on  official  bond. — From  the  sections  which  have  been 
quoted,  it  may  be  seen  that  an  official  bond  by  whomsoever  given  of  the 
foUr  general  classes  specified  throughout  the  new  act,  may  be  prosecuted : 

(a)  By  and  in  the  name  of  the  person  in  whose  favor  the  decree  was 
made  Upon  which  execution  has  been  returned  wholly  or  partially  un- 
satisfied.   (See  below.) 

(b)  By  the  successor  of  the  executor,  administrator  or  guardian  whose 
letters  have  been  revoked.  (See  below.)  Flanagan  v.  Fidelity  &  Deposit 
Cd.,  32  Misc.  424.  So  an  administrator  de  bonis  nan  may  sue  the  surety 
of  the  original  adttiinistrator  for  moneys  of -the  estate  received  by  him  and 
neVer  accounted  for.  Walton  v.  Walton,  4  Abb.  Ct.  App.  512;  Dunne  v. 
American  Surety  Co.,  34  Misc.  584;  s.  c,  on  prior  appeal,  43  App.  Div. 

91,  100.  This  right  of  action  is  not  affected  by  fact  that  original  adminis- 
trator removed  to  another  State,  died  there  and  left  no  personalty  or  per- 
sonal representatives  in  NeW  York  State.  Leave  to  sue  is  not  necessary. 
s.  c,  43  App.  Div.  91,  95,  and  cases  on  p.  97.  The  administrator  d.  b.  n. 
is  the  representative  of  the  estate,  and  all  rights  of  recovery  f o'r  the  benefit 
of  the  estate  vest  in  him.  Dunne  v.  Amer.  Surety  Co.,  43  App.  Div.  91,  94, 
100.      ' 

(c)  By  a,ny  person  aggrieved,  Tvhere  no  successor  has  been  appointed 
to  one  whose  letters  have  been  revoked,  in  behalf  of  himself  and  all  others 
interested. 

In  the  last  ease,  however,  leave  from  the  Surrogate  must  be  obta,ined 
to  bring  the  action.  Section  2585;  Dunne,  v.  Amer.  Surety  Co.,  43  App. 
Div.  91,  95.  It  has  been  held  that  where  the  bond  is  made  to  the  people, 
it  is  proper  tO  bring  the  action  upon  the  bond  in  the  name  of  the  people, 
specifying  the  person  interested  in  the  recovery  as  relator.  See  People  v. 
Laws,  4  Abb.  296.  But  in  Dunne  v.  Amer.  Surety  Co.,  supra,  Barrett,  J., 
observes  at  p.  97,  "Though  the  bond  runs  to  the  people,  it  so  runs  in  form 
only,  for  the  benefit  of  those  to  whom  the  right  of  action  thereon  is  given  by 
the  statute."    See  below.    See  also  Close  v.  Farmers'  L.  &  T.  Co.,  195  N.  Y. 

92,  opinion  bf  Vdrin,  J.,  where  child  of  original  obligee  was  held  entitled  to 
prbseCute  the  bbnd. 

'  §  676.  Same;  prosecuting  the  bond. — In  respect  to  the  procedure  for 
prosecuting  the  sureties  upon  the  bonds  of  executors  or  administrators  in 
Sui^rogaites'  Courts,  the  Code  seems  to  have  made  wide  departures  from 
the  methods  formerly  in  vogue.  For  example :  §§  63,  64  and  65  of  chap.  460 
of  the  Laws  of  1837,  as  amended  by  chap.  104  of  the  Laws  of  1844,  estab- 
lished the  practice  for  the  issuance  of  executions  upon  Surrogates'  decrees 
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directing  the  payment  of  moneys  by  executors,  administrators  and  guard- 
ians. The  sixty-fifth  section  of  the  act  of  1^37  provided  that,  if  such  an 
execution  should  be  returned  unsatisfied,  the  Surrogate,  upon  due  ap- 
plication, should  assign  the  bond  given  by  such  delinquent  officer  to  the 
person  in  whose  favor  the  decree  was  made,  upon  which  the  execution  was 
founded.  ,  ,        ,,,, 

These  acts  of  1837  and  1844  were  both  repealed  by  chap.  245  of  the 
Laws  of  1880.  In  their  place  appeared  former  §§  2563,  2554  and  2607  of 
the  Code.  They  are  now  respectively  replaced  by  §§  2551,  2553  and,  2583. 
The  last  named  section  makes  unnecessary  an  assignment  of  the  bond, 
such  as  had  been  hitherto  requisite.  It  provides  that,  "  where  an  execution 
issued  upon  a  surrogate's  decree  against  the  property  of  an  executor,  etc., 
has  been  returned  wholly  or  partly  unsatisfied,  an  action,  to  recover  the 
sum  remaining  uncollected,  may  be  maintained  upon  his  official  bond,  by 
and  in  the  name  of  the  person  in  whose  favor  the  decree  was  made."  Leave 
of  the  Surrogate  need  not,  it  would  seem,  be  procured,  before  the  com- 
mencement, under  this  section,  of  proceedings  against  sureties. 

By  §  21,  title  3,  chap.  6,  part  2,  of  the  Revised  Statutes  (3  Banks's  6th 
ed.  92),  it  was  provided  as  follows:  "In  every  case  of  revocation  of  testa- 
mentary letters  or  of  letters  of  administration,  for  neglect  or  refusal  to 
return  an  inventory,  and  whenever  directed  by  the  Surrogate,  the  bond  .given 
by  such  former  executor  or  administrator  shall  be  prosecuted,  and  a  re- 
covery shall  be  had  thereon,  .  .  .  and  the  moneys  collected  thereon  shall 
be  deemed  -assets  in  the  hands  of  the  person  to  whom  such  subsequent 
letters  shall  have  been  issued."  . . 

This  provision  was  abrogated  by  the  repealing  act  of  1880,  and  there  ap- 
peared, in  its  place,  former  §§  2608  and  2609  of  the  Code.  The  former  sec- 
tion declared  that,  "where  letters  have  been  revoked  by  a  decree  of  the 
Surrogate's  Court,  the  successor  of  the  executor,  administrator  or  guardian, 
whose  letters  are  so  revoked,  may  maintain  an  action  upon  the  prede- 
cessor's official  bond,"  etc.  It  is  now  replaced  by  §2584,  supra,  and 
§  2609,  by  §  2585,  supra.  '  , 

The  statute  is  silent  as  to  the  necessity  of  preliminarily  obtaining  the 
Surrogate's  leavp,  and  purposely  so,  it  would  seem;  for  §  2585  declares  that, 
if  no  successor  to  the  removed  officer  has  been  appointed,  such  leave  must 
be  procured  before  a  "person  aggrieved ''^  may  maintain  an  action  upon 
such  officer's  bond.  Scofield  v.  Adriance,  1  Dem.  196;  Dunne  v.  Amer. 
Surety  Co.,  43  App.  Div.  91. 

§  677,  Action  by  a  person  in  whose  favor  the  decree  was  made.^,l|nder 
§  2583  a  creditor  is  included  among  those  who  can  sue  the  sureties  on  thp 
bond,  provided  he  is  the  person  in  :^hpse  favor , the  decree  in,  question  was 
made.  See  People  v.  Dunlap,  13  Johns.  437.  See  also  People  v.  Barnes,  12 
Wend.  492.  And  one  to  whom  a  fund  is  directed  to  be  paid  by  an  executor 
or  administrator,  whether  he  is  to  receive  it  in  an  individuaj  or,  representa- 
tive capacity,  as,  for  example,  a  general  guardian,  comes  within  the  mean- 
ing of  this  section,  and  may  maintain  an  action  upon  the.fjoifd  of  the 
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executor  or  administrator  who  fails  to  comply  with  the  decree.  Prentiss  v. 
Weaiherly,  68  Hun,  114,  144  N.  Y.  707;  Van  Zandt  v.  Grant,  67  App.  Div. 
70,  74. 

This  right  is  assignable.  Bamberger  v.  Amer.  Surety  Co.,  48  Misc.  221. 
See  §  2551  which  makes  the  decree  itself  assignable.  There  is  some  doubt 
as  to  whether  the  infant  interested  may  sue  directly  by  gvurdian  ad  litem. 
There  would  seem  to  be  no  good  reason  why  he  may  not  so  prosecute  the 
bond.  Stee  Prentiss  v.  Weatherly;  Van  Zandt  v.  Grant,  supra;  Perkins  v. 
Sti-rhmel,  114  N.  Y.  359;  Segelken  v.  Meyer,  94  N.  Y.  473.  But  in  the  Court 
of  Appeals,  in  Van  Zandt  v.  Grant,  175  N.  Y.  150,  154,  aff'g  67  App.  Div. 
70,  held  Ferfcins  v.  Stimmel  does  not  require  that  such  action  must  be  by 
guardian  ad  litem.    That  any  remark  to  that  effect  was  obiter. 

The  first  fundamental  principle  underlying  actions  upon  bonds  given 
in  Surrogates'  Courts  is,  that  the  sureties  are  concluded  by  proceedings 
against  their  principal  provided  the  Surrogate  had  jurisdiction;  and  con- 
sequently the  Court  of  Appeals  has  held  that  irregularities  in  the  proceed- 
ings against  the  principal  cannot  be  set  up  collaterally  by  the  sureties  when 
suit  is  brought  upon  the  bond.  See  Kelly  V.  West,  80  N.  Y.  139.  If  the 
Surrogate  had  jurisdiction  to  make  the  order,  the  neglect  or  refusal  to 
comply  with  which  occasions  the  loss  or  damage  which  is  made  the  basis 
of  the  sureties'  liability,  and  the  order  or  decree  is  valid  as  against  the 
principal,  it  is  valid  as  to  all  others  including  the  sureties  upon  the  official 
bond.  AUman  v.  Hofeller,  152  N.  Y.  498,  502.  The  courts  have  gone 
further  and  held  that  save  for  fraud  the  surety  cannot  maintain  an  action 
setting  aside  the  Surrogate's  decree  binding  the  principal  and  themselves. 
Bodine  v.  Williatnson,  134  App.  Div.  688,  and  cases  cited.  The  mere  fact 
that  the  sureties  were  not  parties  to  the  proceeding  was  held  immaterial 
under  the  Code  before  the  new  act  as  they  have  no  legal  interest  in  the 
proceeding  anyhow,  and  as  Judge  Earl  says,  in  the  case  above  cited,  "  Could 
properly  in  no  way  be  made  parties  thereto."  Ibid.,  at  p.  144.  Matter  of 
Bodine;  119  App.  Div.  493.  Bid  now  they  are  to  be  made  parties  to  account- 
ting  proceed/ings  at  least,  and  the  rule  must  be  deemed  modified  to  that  extent. 

So  it  is  important  to  remember  the  distinction  between  voluntary  and 
involuntary  accountings  in  this  matter  of  conclusiveness. 

Since  the  amendment  of  former  §  2728,  sureties  have  been  necessary 
parties  to  a  voluntary  accounting  and  are  not  concluded  by  the  decree  if 
not  cited.  Cookman  v.  Stoddard,  132  App.  Div.  485,  487.  Section  2730 
replaces  it  in  this  respect  and  has  the  same  effect. 

If  the  principal  wastes  the  estate  and  flees  the  jurisdiction,  thus  avoiding 
pei'sonal  service,  substituted  service  may  be  had  of  papers  in  the  proceed- 
ing to  revoke  his  letters  or  to  compel  him  to  pay  over  moneys.  On  proof 
of  sUch  service  the  Surrogate  may  make  his  order,  and  on  proof  of  noncom- 
pliance therewith,  the  surety  may  be  sued.  Scharmann  v.  Schoell,  38  App. 
Div.  528,  530,  citing  HuM  v.  Hunt,  72  N.  Y.  217;  Burton  v.  Burton,  45 
Hun,  68;  Cont.  Nat.  Bank  v.  Thurber,  74  Hun,  632.  See  also  Scharmann  v. 
Schoell,  23  App.  Div.  398. 
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But,  assuming  the  jurisdiption  of.  th|e. Surrogate. tp  warra,p,^,  the  prose- 
cution of  a  bond,  it  is  only  necessary  to  show  that  the  bond  was  forfeited 
by  noncompUance  with  a  lawful  decree  of  the  Surrogate  on  the  part  of 
the  executor  or  administrator.  The  general  ijule  is  well  settl^,  that  the 
sureties  upon  the  bond  of  an  executojc  or,  administrator  are  not  liable  until, 
the  default  of  their  principal  has,  been  established  befpre.  ,the.  Surrogate, 
or  as  it  has  been  differently  stated, .tha^i  no  action  can, he  maintajned 
against  such  sureties  until  either  an  accounting  has  been  fead  against  the 
executor  or  administrator  or  their  personal  representative  in  the  event 
of  their  death,  or  until  such  ejcecutor  or  administrator  or  th^ir  personal 
representative  have  disobeyed  some  valid  order  or  decree  of  the  Surrogate's 
Court  having  jurisdiction  touching  the  a4nciinis,ti*ation  of  tjie  estate  cona- 
mitted  to  their,  charge.  Bischqff  v.  Engel,  10  App.  X>iv.  241,  243.  See 
Hood  V.  Hood,  ,85  N-  Y.  561;  Haight,  v.  Brisbin,  100,  N.  Y.  219;  Perkim-J- 
Stimmiel,  114,N.  Y.  359;  French  v.  Daudiy,  134  N.  Y.  542. ,  /Jqw^e  v.  Payne, 
120  App.  Div.  667,  670,  citing  the  fpregoing  and  Beidfir.  v.  Steinhofji^, 
15  Abb.  N.  C.  428.  Neventheless  even  where  t^eidefajult  of  the  principal 
has  not  been  established  before  the  Surrogate,  exceptional  circumstances 
may  exist  sufficient  to  warrant  the  interposition  of  a  court  of  equity  and  to 
establish  a  breach  or  default  in  some  other  manner,  and  give  a  remedy 
against  the  sureties  without  any  order  for  the  prosecution  of  the  bond. 
Bischoff  V.  Engel,  10  App.  Div.  240,  243.  Such  a  case  ig  presented  where 
an  administrator  is  dead  and  his  estate  wholly  insolvent,  and  hisi  perspn^l 
representative  is  without  the  jurisdiction,  and  unless  such  an  action  could  ^ 
be  maintained  it  is  manifest  that  the  sureties  would  permanently  esca;pe 
and  the  persons  for  whose  benefit  and  security  the  bond  was  given  would 
be  wholly  remediless.  But  in  the  ordinary  cases,  where  this  appeal  j  to  a 
court  of  equity  is  not  made  necessary,  the  default  rnust  be,  esta,blished,  and 
when  required  by  the  Code,  the  direction  pf,  the  Surrogate  obtaiped  to 
prosecute  the  bond.  See  People  v.  Barnes,  12  Wend.  492,  and  cases  digested 
in  note  a.  So  where  a  guardian  removed  to  another  State  and; dipd  there 
intestate,  leaving  no  property  in  either  State,  the  Court  of  Appes^ls  held 
that  an  accoimting  need  not  first,  be.  hp,d  preliminary  to  a  suit  ifl  equi4;y 
against  the  sureties  to  have  it  adjudged  what  if  any  sum  is  due  the  ward 
from  the  guardian,  and  to  charge  the  amount  found  so  due  uppn  the  sureties. 
Otto  V.  Van  Riper,  164  N.  Y.  536,  citing  LQf\,g  v.  Long,  142  N.  Y.  545. ,  gee, 
also  as  to  sureties  of  a  defaulting  nonresident  trustee,  Yaies  v.  Thognas, 
35  Misc.  552. 

Where  a  general  guardian  was  charged  upon  his  accoimting  with  certain 
moneys  which,  in  his  previous  capacity  as  administrator  of  the  estate  of  the 
father  of  his  wardsj  he  had  been  directed  by  a  decree  settling  his  accounts 
as  administrator  to  pay  to  himself  as  such  guardian,  which  it  then  appeared, 
he  had  not  done  having  misappropriated  them  before  his  appointment  a^ 
guardian,  it  was  held  that  his  sureties  were  liable  for  this  default  under 
former  §  2596  (now  §  2582)  and  that  they  .CQuld  not  evade  their  liabihty 
by  reason  of  having  petitioned  after  the  decree  settling  their  principal's 
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account  as  administrator  tMt  he  be  uequired  to  give  other  sureties  in  de- 
fault of,  which  his  letters  as  guardian  had  been  revoked.  M,aU^r  of  Noll, 
lOApp.  Div.  356,  aff'd  1-54  N.  Y.  765.  In  the  case  last  cited,  Judge  Bradley; , 
observes  (at  p.  360):,*' Where  the  obligation'  as  administrator  to  pay,  and: 
the  right  and  duty.to  receive  as  guardian  are  united  in  the  same  person, 
as  in  the  present  case^  he  becomes  charged  in  the  latter  capacity.  And-ilj ; 
is  no  objection,  available!  to  the  sureties  on  his,  official  bond  as  guardian,  i 
for  them  to  allege  that  prior  to  that  time  or  to  the  time  of  his  appointment 
as  guardikn  he  had  misappropriated  and  converted  to  his  own  use  the  fund 
which  came  to  him  as  administrator,  and  to  which  his  wards  were  entitled-;  •. 
As  he  hadi  received  such  fund  and'  had  not  disposed  of  it  in  ,the  administra- 
tion of  the  estate,  he,  in  legal  contemplation,  had  it  in  his  custody  f-t  the 
time  the,  decree  was  made.  And,  for  the  purpose  of  the  effectiveness  of 
thei  obligation  assumed  by  the  sureties  in  his  official  bond, as  guardian,  hiS' 
liabilityi  to  account  for  it  conclusively  charges  .him  with  having  the  .requi- 
site fund." :  This  is  followed  in,  i?<mse  v.  Payne,  120  App.  Diy.  667.  8,^, 
also  Matt&r  of.Mayb&,  40  Misc.  518;  Potter  v.  Qgden,  136  N,  Y.  384.  The, 
Surrogate  may  order  the  prosecution  of  an  administrator's  bond  ,fQr  non- 
performance of  a  decree  [made  against  him  on  rendering  an  account,  or 
upon  final  settlement!,  or  for  the  pfl,yment  of  a  debt,  legacy,  or  distributive 
share,  without  previous  service  of  a  copy  of  the  decree  or  dem^ind  ,of ,  the 
money  or  citation  to  show  cause.  People  v.  Rowland^  5  9arb.,449.  A.'^d 
S9  it  has  been  held  that  in  an  action  on  the  bond,  it  is  sufficient  to. allege 
that  upon^proper  requisition  to  account  an  accounting  was  had,  a  balance, 
was  found,  and  a  distribution  made,  and  payment  decreed  and  that  the 
bond  was  iforfeited  by  nonpayment  and  ordered  by  the  Surrogate  to  be 
prosecuted.  People  v.  Fulkner,  2  Sandf.  81.  So  if  judgment  is  recovered 
against  an  administrator,  and  the  Surrogate  directs  ihim  to  pay  the  judg- 
ment by  a  decree,  the  creditor  in  case  of  nonpayment  may  immediately 
sue  upon  the  bond..  Thayer  y,  Clark,  AS  Bsirh.  243.  ,  , 

§  678,;  Action  by  successor. — There  is  nothing  in  the  present,  sijg,tjate 
requiring  the  assignment  of  the  bond,  to  be  sued  upon,  by  an  prdef,  of  the 
Surrogate  prior  to  its  being  prosecuted.  >The  successor,  it  ^ill  be  noted 
from. the  language  of  §  2584,  is  not  required  to  obtain  leave  tO-maiiitain  an 
action  upon  his  predecessor's  official  bond.  There  is  nothing  necessary,  in 
order;to  his  doing  so,  further  than, that  the  condition  of  the  bond  shp-U  have 
been  broken  by  some  act  or  default  of  the  executor,  administrator  or  guard- 
ian whose,  letters  have  been  revoked.  The  successor  of  the  superseded  PT, 
removed  executor  or  administrator,  has  Jiot  only  a  right,  but  it  is  hi^  duty 
to  prosecute ;  the^ibond  with  a  view,  to  recovering  any  money  or  .jth^.  full, 
value 'pf  any  other  property  which  may  have  been  received  a^d  nop  4uly 
adm^inistered.  by  his  predecessor.  The  occasion  for  a  suit  by  the  successor 
usually,  arises  after  the  accounting  by  the  precedessor  and, the  adjudication; 
by  the  Surrogate  that  he  pay  over  to  his.  successor  a  given  guin  or  deliver 
over  certain  property,  the  default  to  do  which  requires  the  action  contem- 
plated,by  §2584.1  ,  , 
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The  sureties  are  bound  by  the  decree  because  by  their  contract,  as  the 
Court  of  Appeals  observes  (Casoni  v.  Jerome,  58  N.  Y.  315,  and  cases 
cited),  they  are  privy  to  the  proceedings  against  their  principal,  and  when 
the  principal  is  concluded,  they  in  the  absence  of  fraud  or  collusion,  are 
concluded  also.  See  Harrison  v.  Clark,  87  N.  Y.  572, 575.  And  since,  under 
the  new  act,  they  are  parties  to  any  accounting,  they  will  be  more  than 
ever  concluded  by  the  decree.  Where  the  executor  or  administrator  re- 
moved was  one  of  several  executors  or  administrators,  the  remaiihing 
executors  or  administrators  were  held  to  be,  for  the  purpose  of  the  trust, 
the  successors  of  the  one  removed  and  might  bring  an  action  for  the 
benefit  of  the  estate  under  former  §  2608.  See  Hood  v.  Haywwrd,  124 
N.  Y.  1,  and  48  Hun,  338.    See  also  Boyle  v.  St.  John,  28  Hun,  454. 

The  remedy  under  §  2584  is  distinct  and  independent.  Fassbenikr  v. 
Am.  Surety  Co.^  66  Misc.  6,  citing  Hood  v.  Hayward,  124  N.  Y.  1.  This 
was  a  case  where  the  administrator  was  removed  for  failure  to  account 
when  ordered  to.  Held  unnecessary,  in  an  action  on  his  bond,  that  amount 
of  his  defalcation  be  fixed  by  a  Surrogate's  decree!  It  can  be  proved  by 
competent  evidence  in  the  action.  , 

So,  the  Court  of  Appeals,  in  passing'  upon  the  right  of  one  of  two 
joint  administrators  to  maintain  an  action  against  the  sureties  upon 
the  joint  bond  of  the  two  administrators,  held  that  although  the  coad- 
ministrators joined  in  the  execution  of  the  bond,  it  was  not  intended  in 
requiring  such  a  bond  to  be  executed  to  change  the  liability  or  duties  of  thg 
persons  appointed  from  that  which  existed  under  the  provisions  of  the 
statute  iiidependent  of  the  bond. 

"The  bond  was  not  intended  to  vary  their  obligation  or  their  rights  and 
duties  as  defined  by  law  .  .  .  they  were  consequently  jointly  liable  for 
joint  acts,  and  severally  liable  for  their  own  acts.  .  .  .  They  each  signed 
the  bond  as  principal.  Neither  signed  it  as  surety."  Nam  v.  Oakley,  120 
N.  Y.  84,  90.    See  also  Van  Zandt  v.  Grant,  175  N.  Y.  150; 

And  the  surety  upon  such  a  bond  becomes  liable  for  the  joint  acts  of  the 
individuals  and  for  the  individual  defaults  of  each.  In  the  case  cited  Judge 
Haight  observes:  "The  question  in  reference  to  the  liability  of  executors 
and  administrators  for  the  default  of  each  other,  independent  of  any  bond, 
is  well  settled  by  the  authorities.  Each  of  several  executors  or  administra- 
tors has  the  power  to  reduce  to  possession  the  assets  and  collect  all  the 
debts  due  the  estate,  and  is  responsible  for  all  that  he  receives.  •  The  pay- 
ment of  money  or  delivery  of  assets  to  a  co-executor  or  co-administrator, 
will  not  discharge  him  from  liability;  for  having  received  the  assets  in  his 
oflBcial  capacity,  he  can  discharge  himself  only  by  a  due  administration 
thereof  in  accordance  with  the  requirements  of  the  law.  Consequently 
one  joint  executor  or  administrator  is  not  liable  for  the  assets  which  come 
into  the  hands  of  the  other,  nor  for  the  laches,  waste,  devastavit  or  mis- 
management of  his  co-executor  or  co-administrator,  unless  he  consents  to 
or  joins  in  an  act  resulting  in  loss  to  the  estate,  in  which  event  he  will 
become  liable.    In  other  words,  co-executors  and  co-administrators  may 
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act  either  separately  or  in  conjunction.  They  are  jointly  responsible  for 
joint  acts,  and  each  is  separately  answerable  for  his  separate  acts  and  de- 
faults. Bruen  v.  Gillet,  115  N.  Y.  10;  Croft  v.  Williams;  88  id.  384;  Ormiston 
V.  Olcott,  84  id.  339;  Adair  v.  Brimmer,  74  id.  539;  2  Woerner's  Law  of 
Admin.,  §  348;  Brandt  Suretyship,  etc.,  §  490." 

§  679.  Action  by  person  aggrieved  where  no  successor  is  appointed. — 
It  is  necessary  to  get  leave  of  the  Surrogate  to  maintain  an  action  under 
§  2585,  upon  the  official  bond  of  an  executor  or  administrator  where  no 
successor  has  been  appointed.  Dunne  v.  American  Surety  Co.,  43  App. 
Div.  91.  This  action  must  be  in  behalf  of  the  plaintiff  and  all  others  in- 
terested. The  section  provides  for  a  very  important  class  of  cases.  Where 
the  letters  of  an  executor  or  administrator  have  been  revoked  prior  to  his  ' 
accounting,  or  prior  to  the  entry  of  a  judgment  against  him  as  such,  the 
Surrogate  has  no  power  subsequently  to  compel  him  to  account  except 
upon  petition  of  a  successor  or  of  a  former  co-representative  under  §  2726, 
former  §  2605.  So  the  court  is  equally  without  power  to  exercise  any 
jurisdiction  over  the  removed  executor  or  administrator  as  such,  and 
cannot,  for  example,  direct  him  to  pay  the  claim  of  a  creditor.  See  Breslin 
V.  Smyfh^S.Dem.  251.  So,  in  the  case  just  cited  Surrogate  Rollins  inti- 
mated a  doubt,  whether  a  judgment, entered  against  the  one  so  removed  in 
his  representative  capacity  after  his  letters  had  been  revoked  could  be  en- 
forced against  the  estate  (referring  to  former  §§  2603  and  2604).  But,  he 
observes,  that  if  the  judgment  debtor  has  a  valid  claim,  either  because  of 
his  judgment  or  of  the  demands  upon  which  it  is  founded,  "  Section  2609 
points  out  a  method  by  which  its  collection  may  be  enforced  in  case  no 
successor  has  been  appointed  to  the  deceased  administrator." 

§  680.  Liability  of  the  sureties. — The  condition  of  official  bonds  in  the 
Surrogate's, Court  is  twofold,  involving: 

(a)  The  faithful  discharge  of  the  trust  committed  to  him. 

{b)  Obedience  to  all, la,wful, orders  and  decrees,  etc. 

It  may  therefore  be  generally  premised  that,  before  a  surety  can  be  sued 
upon  such  a  bond  there  must  have  been  either  a  devastavit  or  disobedience. 
In  a  recent  case  the  Court  of  Appeals  indicated  wha.t  would  be  sufficient 
proof  of  devastavit  in  an  action  against  the  sureties  on  a  bond.  Potter  v. 
Ogden,  136  N.  Y.  384,  389.  The  plaintiff  was  entitled  to  a  distributive 
share  in  her  grandmother's  estate,  and  sued  the  executors  of  one  of  the 
sureties  on  the  administrator's  bond  and  proved  the  following  facts: 

,(a)  The  appointment  of  the  administrator. 

(6)  The  execution  of  the  bond. 

(c)  The  receipt  and  possession  of  the  estate  by  the  administrator. 

(d)  The  amount  of  his  liability  to  plaintiff  for  her  distributive  share 
(which  was  proved  by  a  decree  of  the  Surrogate's  Court  upon  an  account- 
ing). 

(e)  That  nothing  had  ever  been  paid  to  or  received  by  the  plaintiff  on 
account  of  such  distijibutive  share. 

(/).  Thetot^l  waste,  of  the  fund  and  the  insolvency  of  the  administrator. 
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This,' observes  Judge  Finch,  showed  a  devastavit  iXiv  which" the  boridsAien 
of  the  administrator  were  hable.  The  coiirt  commented  in  this  case  upon 
the  differehce  between  the  jirocedure  prior  and  subsequent  to'  the  Code  in 
proving  a  devastavit.    See  p.  390  of  opinion. 

The  only  defense  available  for  sureties  Where  the  bond  is  prosecuted  for 
disobedience  to  an  Order  or  decree  of  the  Surrogate  is  to  show  an  absolute 
lack  of  jurisdiction  to  make  the  order,  or  that  the  order  is  in  excess  of  the 
powei's  which  the  Surrogate  had  in  the  prerhifees.    The  question  oCcaiioii- 
ally  arises  as  to  the  liability  of  sureties  upon  the  bond  of  an  executor  who 
is  a  trustee'of  the  same  will.    It  has'beeil  already  noted  that'suretifesof'an 
executor  aire  not  liable  for  his  acts  as  trustee,  but  so  long  as  the  exeetitOr  is 
not  discharged  as  such,  moneys  in  his  hands  as  executor  are  prestraied  to 
Continue  in  his  hands  until  formally  turned  over  to  himself  aJs  trustee,  and 
until  his  formal  discharge  as  executor  by  a  decree  of  the  Surrogate  Upon 
his  final  accounting  as  such;  and  the  liability  of  his  sUretieS  continues  until 
it  can  be  shown  that  as  executor  he  has  lawfully  parted  with  the  fund. 
See  Potter  v.  Ogden,  136  N.  Y.  384,  whicH  was  a  case  of  an  administrator 
clainiied  to  have  turned  over  the  fund  to  himself  as'a  guardian.     The 
principle  is  the  same.    It  therefore  becomes  important  to  note  the  exacts 
'  terms  of  the  decree  settling  the  accounts  of  executors,  as  cases  may  turn 
upon  whether  they  at-e  or  are  not  in  fact  dischargfeid  by  the  decree.'  See 
Matter  of  Estate  of  Hood,  98  N.  Y.  363,  and  stee  same  case,  104  N.  Y.  108. 
See  also  Laytin  v.  Davidson,  95  N.  Y.  263;  Matter  of  Willets,  112  N.  Y.'289, 
and  Cluffv.  Day,  124  N.  Y.  195,  205.    A  mere  adjudication  of  the  settle- 
"meiit  of  the  accounts  of  an  executor  cannot  operate  so  as  that  he  can  be 
deemed  to  have  ceased  to  hold  the  fuiids  as  sUch.    As  Judge  Finch  observes 
in  Johnson  v.  Lawrence,  95  N.  Y.  162,  "The  diities  of  thfe' trustee' mni^  be 
actually  entered  upon  and  performance  begun  Or  the  executor  be  whoHy 
discharged  by  the  decree  of  the  Surrogate."  '  ■   >  - 

While,  as  has  been  stated,  the  foundation  of  the  action,  in  the  ca'se  of  dis- 
obedience,' is  noncompliance  with  a  lawful  decree  or  order  oif'  the  Surro- 
gate, the  decree  alone  is  not  suflBcient  evidence  and  is  in  fact  inadmissible 
in  the  absence  of  the  record  showing  service  upon  the  parties  and  the 
actual  acquiring  of  jurisdiction  of  the  parties  by  the  Surrogate's  Court  in 
the  manner  prescribed  by  law.  The  siniple  production  of' the  decree  ptOtfes 
hotliing,  if  the  Objection  be  taken,  that  the  judgment  roll,  or  that  the  pro- 
ceedings that  resulted  in  the  decree,  must  be  produced,  and  accordiilgly  it 
is  error  to  overrule  such  an  objection  because  the  record  in  the  action  must 
show  that  the  Surrogate  had  jurisdiction  of  the  parties.  This  isBecBssary 
because  should  it  appear  from 'the  record,  that  the  proper 'proceeiiings  had 
not  been  takeri  so  as  to  confer  jurisdiction  upon  the  Surrogate  to  render 
the  decree  which  he  assumed  to  render,  of  course  the  decrfee  Could  not  be 
admitted  in  evidence.  See  Nanz  v.  Oakley,  60  Hun,  431,  Van  Bruntj  Pi' J. 
iThis  is'  not  inconsistent  'with  the  proposition  alreaidy  laid  down  'ihat  the 
sureties  are  concluded  by  the  decree  agkihst  their  principal  {ke&  Field '\. 
tan  Coi^lS  Abb.  Pr.  N.  S.  349),  but  mei^ely  indicates  the  manner  in  #hich 
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the  6ii6  prosecuting  an  oflficial  bond  must  prove  his  case.  Thus  {Scofield 
V.  Churchill,  72  N.  Y.  565,  570),  in  an  action  upon  an  executor's  bond,  with 
the  usual  conditions,  and  where  the  breach  was  the  failure  of  the  executor 
to  distribute  and  pay  the  sums  found  due  upon  an  accounting,  among  others 
a  l6gacy  bequeathed  to  the  plaintiff,  the  Court  of  Appeals  declared,  that 
as  a  breach  of  the  condition  had  occurred  within  the  letter  of  the  bond, 
the  positive  undertaking  of  the  surety  had  become  fixed  and  operative  by 
the  StitrogatJe's  decree.  And  Judge  Miller  observes:  "In  the  absence  of 
fraud  or  collusion  between  the  executor  and  the  legatee,  the  decree  of  the 
Surrogate  is  conclusive  upon  the  sureties.  It  binds  the  sureties  and  the 
principal  alike,  and  cannot  be  impeached  in  a  collateral  proceeding.  While 
the  most  solemn  judgments  do  not  conclude  those  who  are  neither  parties 
nor  priviefe,  yet,  when  an  obligee  undertakes  the  payment  of  a  judgment 
which  may  be  recovered  against  his  principal,  he  cannot  escape  the  effect 
of  such  judgment  when  recovered. 

"He  has  bound  himself  to  pay,  and  is  indebted  for  the  amount  of  the 
judgment  when  recovered,  withbut  regard  to  its  legal  merits.  Such  is  the 
nature  of  this  contract,  and  he  must  abide  and  stand  by  it,  irrespective  of 
the  (iorisequences.  He  cannot  go  behind  it,  or  allege  that  it  was  erroneous 
and  embiraced  more  than  was  intended.  The  decree  is  final  as  to  the  in- 
debtedness of  the  estate,  and  the  obligation  of  the  executor  to  pay,  and 
the  siireties  cannot  go  back  of  such  judgment,"  citing  ThcCyer  v.  Clark,  4 
Abb.,(Ct.  of  App.)  !391,  48  Barb.  243;  The  People  v.  Dawning,  4  Sandf. 
189;  Baggott  v.  houlger,  2  Duer,  160. 

The  effect  of  this  decision  is  merely  to  give  the  person  injured  by  an 
executor's  or  administrator's  default,  the  benefit  of  the  adjudication  that 
the  default  has  occurred  and  the  damage  been  suffered,  the  sureties  being 
estopped  from  going  back  of  the  proceedings  against  their  principal.  But 
it  do^s  not  mean,  that  the  sureties  are  to  be  held  liable  under  any  or  all 
decrees  against  their  principal.  The  condition  of  the  bond  is  that  their 
principal  shall  obey  all  lawful  orders  and  decrees.  The  word  "lawful" 
contemplates  that  the  decree  or  order  shall  have  been  made  by  a  Surro- 
gate having  full  and  proper  jurisdiction.  It  is  therefore  necessary  to  the 
plaintiff's  case,  in  prosecuting  such  an  bflicial  bond  that  he  prove  the  reg- 
ularity of  the  order  or  decree  and  estabhsh  ^rmatively  that  it  was  a 
lawful  order  or  decrfee. 

§  681.  Action  against  sureties. — It  follows  from  the  broad  language  of 
the  sections  already  quoted,  that  where  a  person  aggrieved  is  given  the 
right  to  prose^dute  the  bond,  eiier^jr  piersbn  aggrieved  by  the  devastavit  or 
disobedience  of  the  executor  or  adthihistrator  iriay  do  the  same.  Though 
the  bond  i-uhs  tO  the  pebple  it  is 'only  a  rnatter  of  form.  Dunne  v.  Amer. 
Surety  Co.,  43  App.  Div.  91.  In  an  early  case  it  was  held  that  where  an 
admfnisti'^tbr'sacco'unt  was  judicially  settled,  the  several  next  of  kin  were 
entitfed'tofeieparktecertfficaites 'fixing  the  amount  of  their  respective  shares, 
and  that  each  might  maintain  an  individual  action  upon  the  bond  of  the 
administrator.  '  Stee  Brdfnley  v.  ForMH,  15  Hun,  144.    It  is  of  course  a 
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defense  available  for  the  sureties  if  they  caii  prove  payment  of  the  fund 
to  a  person  lawfully  entitled  to  receive  it  or  substantial  compliance  with 
the  lawful  order  or  decree,  but  th^  burden  of  proving  such  payment  ^or 
compliance  is  of  course  upon  ttie  defendants.  See  Eagc^n  v.  Kergilly  1  Dem. 
464,  466,  citing  McKyring  v.  Bull,  16,  ,N.  Y.  297;  Nw  v.  Nicoll,  73  N.  Y. 
132.    See  also  Dayton  v.  Johnson,  69 1!^,  Y.  419. 

§  682.  Date  of  devastavit,  when  important. — ^The  date  when  the  de- 
vastavit occurred  is  competent  to  be  shown  when  a  substituted  surety  is 
sued.  For  if, it  took  place  while  the  predecessor  surety,  was  Uable,  it,  is 
pleadable  and  provable  in  defense.  Matter  of  Grant,  122  App,  Div. 
602. 

§  683.  Other  defense  by  surety. — It  is  also  a  valid  defense  to  prove  a 
decree  discharging  the  executor  or  administrator  and  his  sureties.  Where 
this  defense  was  interposed  in  an  action  against  the  sureties  upon  an  ad- 
ministrator's bond,  and  it  appeared  that  the  decree  pleaded,  had,  been  sub- 
sequently set  aside  for  fraud  by  the  Surrogate,  it  was  cla,inied  by  the  sure- 
ties that  inasmuch  as  they  had,  subsequent  to  the  making  of  the  decree, 
parted  with  the  indemnity  theretofore  held  by  them, in  ,the!  belief, that  their 
liability  upon  the  bond  had  terniinated,  and  ,inasmuch  as  they  ^ere  not 
made  parties  to  or  given  any  notice  of  the  proceedings  to  set  aside  the  de- 
cree discharging  them,  they  were  not  bound  by  the  last  deci^ee  nor  had  the 
Surrogate  power  to  reinstate  them  in  any  liability  as  ^u^eties  upon  their 
bond.  The  Court  of  Appeals  by  Ruger,  Ch.  J.  (Deobold  v.  Opj)ennann, 
111  N.  Y.  531,  636),  held,  that  this  claim  on  the  part  of  the  sureties  jyas 
clearly  untenable.  That  the  decree  discharging  the  administratrix  and  her 
sureties  was,  when  made,  assailable  by  any  party  thereby  aggrieved,, ei,ther 
by  motion  to  set  it  aside,  or  by  proceedings  on  appeal.  And  Judge  Rugpr 
remarks :  ,    i 

"In  neither  case  was  it  necessary  that  the  sureties  shouldhaye  notice  of 
the  proceeding.  The  sureties  are  the  privies  of  the  administratrix,  and  are 
precluded  from  questioning  any  lawful  order  made  by  the  Surrogate  in  a 
proceeding  wherein  she  is  a  party,  if  obtained  without  collusion  between 
such  administratrix  and  the  next  of  kin  or  creditors  of  the  .^sjtaites-  ,  jSpp- 
field  V.  Churchill,  72  N.  Y.  565;  Gerould  v.  Wilson,2>l  id.  573.  See  also 
Keegan  v.  Smith,  60  App-  Div.  168,,  citing  McMqhqn  v.  Smith,  24  App. 
Div.  25;  and  see,  as  to  testamentary  trustees,  Matter  of  Storm,  84  App- 
Div.  552,  555,  citing  H,a,ywoodv.  ToimsendrA  App.  Div.  246;  Kfilly  v.  West, 
SON.  Y.  139,  146. 

"  Their  bond  contemplates  that  they  shall  remain  "Bureties  a^  long  as  the 
Surrogate  retains  jurisdiction  of  the  proceedings  in  administration  of  theiestate, 
and  has  power  to  make  valid  orders  therein  affecting  the  property  administered 
upon. 

"Of  course,  the  sureties  should  not  be  bound  by  an  order  which  itbe  Sur- 
rogate had  no  jurisdictiqn  to  make;,  but  solong  as  l^is  jurisdiction  con- 
tinues the  liability  of  the  sureties  remains. 

"  The  very  tlanguage  of  the  bond  provides  for  orders  made  in  proceedings 
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inter  alios,  and  for  the  liability  of  the  sureties  for  a  nonperformance  by  the 
administratrix  of  any  decree  or  order  made  by  the  Surrogate's  Court.  The 
condition  of  the  bond  is  that  Uability  shall  follow  her  infidelity  to  her  trust, 
or  disobedience  of  any  lawful  order  or  decree  whenever  made  in  the  pro- 
ceedings. 

"  It  was,  we  think,  never  heard  of  in  practice  that  sureties  on  an  admin- 
istrator's bond,  should  have  notice  of  proceedings  in  the  administration  of 
an  intestate's  estate.  .  .'  . 

"The  decree  under  which  the  defendants  claim  discharge  from  liability 
was  procured  by  fraud,  practiced  upon  the  Surrogate,  through  the  presen- 
tation of  papers  fraudulently  obtained  and  used  by  her.  It  was  against  the 
perpetration  of  such  frauds  that  the  defendants'  bond  was  intended  to 
protect  the  beneficiaries  of  the  estate.  The  defendants  had  covenanted 
that  the  administratrix  should  faithfully  execute  the  trust  reposed  in  her, 
and  obey  all  lawful  decrees  and  orders  of  the  Surrogate's  Court.  When  she 
obtained,  through  fraud,  the  order  of  the  Surrogate  awarding  the  moneys 
of  the  estate  to  her,  and  cancelling  her  bond,  she  violated  the  obligations  of 
her  trust,  and  the  defendants  became  liable  for  the  damages  flowing  from 
such  breach  of  duty.  That  the  defendants  were  deceived  by  the  adminis- 
tratrix constituted  no  protection  to  them,  for  they  had  guaranteed  that 
she  should  deceive  nobody  in  the  administration  of  her  trust.  The  lia- 
bility of  the  sureties  is  coextensive  with  that  of  the  administratrix  and 
embraces  the  performance  of  every  duty  she  is  called  upon  to  discharge  in 
the  course  of  administration. 

"It  is  quite  absurd  to  say  that  the  very  fact  which  creates  a  cause  of 
action  against  the  sureties,  should  also  operate  as  a  defense  to  them.  They 
cannot  stand  as  innocent  parties  in  relation  to  an  action  which  they  have 
covenanted  to  the  plaintiff,  and  all  others  interested,  should  never  be  per- 
formed. And  they  have  sustained  no  legal  loss  when  subjected  to  a  lia- 
bility which  they  agree  to  assume  in  the  event,  which  is  now  alleged  as  the 
cause  of  their  misfortune." 

§  684.  Notice  of  decree— When  necessary. — We  have  already  noted 
the  difference  formerly  maintained  between  voluntary  and  involuntary 
accountings.  If  to  the  former  the  surety  were  not  cited  then  the  decree 
was  not  conclusive  upon  him  and  an  action  predicated  on  failure  to  comply 
with  the  defective  decree  would  not  lie.  Cookman  v.  Stoddard,  132  App. 
Div.  485,  aff'd  200  N.  Y.  563.  If  the  proceeding,  however,  was  one  to  which 
he  was  not  a  necessary  party,  it  is  binding  and  lack  of  notice  thereof  is  no 
defense.  We  note,  under  the  new  act  that  while  the  surety  is  still  a  neces- 
sary party  to  a  voluntary  accounting,  under  §  2730,  he  is  left  by  §  2727  in 
the  same  status  as  to  compulsory  accountings  as  he  was  in  under  former 
§§  2727,  2868,  2847,  2848  and  2856;  except  that  he  may  be  petitioner 
under  §  2727  and  may  be  made  a  party  by  supplemental  citation  under 
§  2728. 

§  685.  Rights  of  sureties. — While  the  liability  of  sureties  is,  as  appears 
from  the  foregoing  sections,  rigidly  enforced,  where  either  a  devastavit  or 
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disobedience  to  a  lawful  decree  is  shown,  yet  the  liability  of  the  surety  will 
not  be  extended  beyond  the  actual  obligations  of  the  bond.  Thus  he  can- 
not be  held  liable  to  pay  fines  imposed  upon  his  principal  for  contempt  (see 
Loop  V.  Northrup,  59  Hun,  75),  as,  for  example,  in  failing  to  account;  nor 
can  they  be  held  liable  for  failure  to  comply  with  such  part,  of  an  other- 
wise lawful  decree,  which  the  Surrogate  has  no  power  to  make.  Thus  where 
a  Surrogate,  making  a  decree  for  distribution  in  a  proceeding  for  a  compul- 
sory accounting,  made  an  award  of  costs  to  an  attorney  personally,  it  was 
held  that  the  sureties  could  not  be  held  for  the^  default  of  the  administrator 
in  declihing  to  pay  such  costs.  McMahon  v.  Smith,  20  Misc.  305,  App. 
Term.  So  in  the  case  just  cited  where  the  Surrogate  had  proceeded  to 
make  the  decree  for  distribution,  and  failed  to  cause  some  of  the  next  of 
kin  to  be  cited  as  required  by  former  §  2743  of  the  Code  of  Civil  Procedure, 
the  Appellate  Term  held 'that  the  decree  was  not  such  a  lawful  decree  or 
order  of  the  Surrogate's  Court,  for  failure  to  comply  with  which  on  the 
part  of  their  principal  the  sureties  defendant  had  bound  themselves  to 
pay.  Ibid.  See  opinion  of  Bischofif,  J.,  at  p.  307.  In  Baucus  v.  Barr, 
45  Hun,  582,  afif'd  107  N.  Y.  624,  the  sureties  on  an  executor's  bond  were 
held  entitled  to  show  that  the  executor  (who  was  ordered  to  pay  his  debt 
to  the  estate,  which  in  a  previous  decision,  Baucus  v.  Stover,  89  N.  Y.  1, 
had  been  held  to  be  an  asset  in  his  hands)  was  at  the  time  insolvent.  If 
so  they  were  not  liable. 

A  surety  upon  an  official  bond  in  a  Surrogate's  Court  who  has  been  re- 
quired to  pay  upon  a  suit  upon  the  bond,  has  undoubtedly  the  right  to  con- 
tribution fponi  his  cosurety,  and  it  is  the  rule  that  if  a  surety  be  dead  his 
estate  continues  liable  for  his  obligation  upon  the  bond,  so  his  obligation 
for  contribution  continues. 

"The  death  of  the  surety  does  not  discharge  his  estate  from  liability  to 
contribute  to  the  payment  of  the  amount  paid  to  the  other  surety  upon  the 
joint  obligation."  Bradley  v.  Burwell,  3  Den.  61.  See  also  Norton  v. 
Coons,  3  Den.  130;  Cornes  v.  Wilkins,  14  Hun,  428,  431.  In  the  case  last 
cited  the  Court  of  Appeals  in  affirming  the  judgment  of  the  General  Term 
(see  79  N.  Y.  129,  136),  did  not  pass  upon  this  question  of  Uability  for  con- 
tribution in  view  of  the  fact  that  the  Statute  of  Limitations  had  run  in  the 
case  against 'the  surety  who  had  paid  the  debt.  -'' 

It  is  equally  clear  that  the  surety  upon  such  an  official  bond  may  call 
upon  the  principal  to  indemnify  him,  for  by  paying  the  debt'  the  surety 
becomes  subrogated  to  all  rights  respecting  the  enforcement  of  the  same, 
and  where  there  are  two  principals  he  may  call  upon,  either  f6r  indemnity. 
See  McCoun  v.  Sperh,  53  Hun,  166.  This  has  been  held  to  be  the  law,  even 
where  of  two  joint  administrators  one  was  guilty  of  a  devastavit  in  conse- 
quence of  which  the  surety  on  the  administrator's  bond  was  held  liable  to 
make  good  the  loss.  Having  done  so  the  said  surety  sued  the  other  prin- 
cipal who  had  been  guilty  of  no  wrongdoing.  The  General  Terni  in  the 
Second  Department  {McCoun  v.  Sperh,  53  Hun,  166),  held  that  the  action 
was  maintainable  although  in  effect  it  rendered  the  one  administrator  lia- 
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ble  for  the  torts  of  his  coadministrator.  In  Sperb  v.  McCoun,  110  N.  Y. 
605,  the  Court  of  Appeals  passing  upon  the  right  of  one  administrator  [who 
had  compelled  his  coadministrator  to  account  under  former  §§  2603  and 
2606  of  the  Code,  and  secured  a  decree  for  the  payment  and  delivery  of  the 
fund  to  himself  upon  the  revocation  of  the  letters  of  his  coadministrator]  to 
prosecute  the  official  bond,  held  that  he  was  authorized  first,  by  former 
§  2607  of  the  Code,  to  maintain  an  action  upon  the  official  bond  which  had 
been  filed,,  to  recover  the  sum  thus  decreed  to  be  paid  to  him  and  which 
his  coadministrator  had  failed  to  pay.  Judge  Earl  commented  upon  the 
fact  that  the  plaintiff,  surviving  administrator,  was  also  one  of  the  prin- 
cipals upon  the  bond,  and  that  while  in  his  representative  capacity  he  had 
a  right  to  prosecute  the  bond  against  the  one  who  was  his  own  surety  as 
well  as  that;  of  his  former  coadministrator,  still  when  the  surety  had  paid 
to  the  plaintiff  in  his  representative  capacity,  the  sum  required  to  indemnify 
him  for  the  default  of  his  coadministrator  he  could  then  as,  surety  enforce 
his  remedy  against  the  plaintiff  individually  as  one  of  his  principals  for 
indemnity.  "  In  this  way  the  .estate  will  be  protected  by  the  bond,  and  the 
defendant  as  surety  will  have  all  the  indemnity  which  the  law  gives  him." 
Ibid.,  at  p.  610,  citing  Boyle  v.  St.  John,  28  Hun,  454..  See  Nam  v.  Oakley, 
120  N.  Y.  84;  Matter  of  Adams,  30  Misc.  184.  In  Nanz  v.  Oakley  where 
the  a.dministrator  of  the  executor  who  had  been  innocent  of  wrongdoing 
sued  the  surety  .of  his  decedent's  coexecutor  who  had  converted  estate 
moneys,  it  was  held,  Haight,  J.,  that  the  defendant  signed  as  surety,  "and 
as  such,  she  became  liable  for  the  joint  acts  of  the  principals,  and  for  the 
individiial  defaults  oi  each." 
§  686.  Discharge  of  bond — Two  classes  of  cases. — 

A-§812 

In  §  667,  ante,  we  quoted  §  812  of  the  Code.  By  §  3347,  since  the  Surro- 
gate's Court  is  a  court  of  record,  specified  in  subd.  4,  §  812  applies  to 
that  court  by  virtue  of  subd.  6. 

Hence,  its  provisions  as  to  discharge  are  to  be  studied  in  so  far  as  they 
are  not  replaced  by  the  less  ample  provisions  of  §§  2579-2580. 

Assuming  a  case  not  covered  by  §  2580  as  fully  as  in  §  812.  .That  is, 
the  surety  A  notifies  the  principal  B  of  his  desire  to  be  discharged  and  to 
have  a  new  bond,  for  future  breaches,  filed.  If  B  files  it,  well  and  good. 
A; gets  his  decree  of  release  and  the  direction  to  B.to  account,  so  that  the 
outstanding  obligation,  if  any,  may  be  determined.  But,  suppose  B  does 
not  file  it.  In  that  case  §  2580  stops  with  the  decree  removing  him  or  re- 
voking his  letters.  Section  812  goes  further.  If  B  is  recalcitrant,  and  will 
not  give  a  new  bond,  neither  is  it  to  be  expected  he  will  account.  In  that 
event  A,  the  surety,  "may  make  and  file  such  account";  may  join  all  per- 
sons interested;  may  secure  a  settlement  of  the  account  and  at  the  con- 
clusion secure  a. decree,  determining. his  liability  i/  any;  recouping  him 
the  expense  of  the  accounting,  and  granting. his  release.  And  "the  court 
or  judge  shall  settle,  determine  and  enforce  the  rights  and'  liabilities  of  all 
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parties  to  the  proceeding  in  like  manner,  and  to  the  same  extent  as  in  actions 
for  an  accounting  in  the  supreme  court." 

If  the  surety  sets  this  "special  provision  made  by  law"  in  motion,  it  is 
a  proceeding  in  rem.  It  must  progress  to  a  finish.  Any  person  interested 
may  insist  upon  it.  The  surety  cannot  arrest  or  end  it  before  the  time  to 
"enforce"  its  liabiUty  is  reached.  So  §  812  authorizes  a  final  judgment 
or  decree  against  the  surety  enforceable  by  execution.  See  Matter  of 
Federal  Union  Surety  Co.,  211  N.  Y.  549,  aff'g  154  App.  Div.  937.  See 
brief  of  respondent  Receiver  in  Court  of  Appeals. 

B-§  2586 

The  other  discharge  available  is  when  the  bond  has  served  its  purposes 
and  no  accounting  is  requisite.  It  is  functus  and  the  obUgor  is  entitled  to 
have  it  determined  to  stop  the  recurrence  of  premiums.    The  section  reads : 

§  2686.  Discharge  of  bond  or  undertaking  given  on  appeal,  or  for  the  performance 
of  an  ad. 

Any  party  to  a  bond  or  undertaking  given  upon  appeal,  or  to  insure  the  performance 
of  an  act  by  himself  or  another,  as  to  which  no  accounting  is  required  by-law  for  its 
discharge,,  may  apply  to  the  surrogate's  court,  upon  notice  to  all  parties  interested 
in  the  subject-matter,  or  in  the  proceeding  in  which  the  bond  or  undertaking  was 
given,  for  the  discharge  of  the  obligation  or  liabiUty,  in  whole  or  in  part. 

The  court  may  thereupon  by  order  certify  that  the  whole  obligation  or  liability 
on  the  bond  or  undertaking  is  discharged,  or  may  direct  tha.t  such  obligatibn.  or 
liabiUty  be  discharged  in  such  amount  aa  may  be  just,  and  that  the  bond  or  under- 
taking shall  thereafter  have  the  same  force  and  effect  as  if  given  in  terms  for  the 
remaining  obUgation  or  UabiUty* 

New. 

Of  course,  this  section  is  confined  to  bonds  filed  in  the  Surrogate's  Court, 
or  in  proceedings  originating  there.  As  to  undertakings  on  appeal  the 
intent  and  meaning  of  this  section  is  clear.  Most  other  bonds  filed  with 
the  Surrogate  contain  a  recognition  of  the  obligation  to  account,  or  such 
obUgation  is  imphcit  in  the  relation  assumed  by  the  obligor.  If  the  ac- 
counting be  waived  by  competent  parties,  the  bond  may  be  discharged  upon 
such  consent  duly  authenticated. 

§  687.  Time  limit  in  bond. — The  time  during  which  the  surety  is  liable 
for  the  acts  of  the  principal  is  material.  Where  the  engagemejit  of  the 
surety  is  for  the  future  he  cannot  he  made  liable  for  the  past,  as  to  which 
he  has  not  covenanted.  Thomson  v.  Am.  Surety  Co.,  170  N.  Y.  109,  113, 
aff'g  56  App.  Div.  113;  Thomson  v.  Modhegcn-,  81  N.  Y.  592.  But  when 
the  sutety  engages  that  the  principal,  will  account  before  a  court  of  com- 
petent jurisdiction  for  the  money  or  property  coming  to  his  hands  by  virtue 
of  the  representative  relation,  the  surety  is  then  bound  by  any  competent 
judgment  determining  the  amount,  and  no  defense  is  open  to  him  imless 
he  can  show  fraud  or  collusion.  Thomson  v.  Am.  Surety  Co.,  supra,  at 
p.  114,  citing  Annett  v.  Terry,  35  N.  Y.  256;  Scofkld  v.  Churchill,  72  N.  Y. 
565.  See  Matter  of  Grant,  122  App.  Div.  602,  as  to  substituted  surety's 
right  in  this  respect. 


PART  V 

ADOPTION 
CHAPTER  I 

JURISDICTION   OP   THE   SUBROGATE 

§  688.  Jurisdictioiji  of  the  Surrogate.^The  status  and  rights  of  chilr 
dren  by  adoption  are  statutory  in  origin  and  scope.  U.  S.  Trust  Co.  v. 
Hoyt,  150  App.  Div.  621  (app.  to  Ct.  of  App.  withdrawn).  The  jurisdic- 
tion of  Surrogates  over  the  adoption  of  children  is  now  defined  by  the 
Domestic  Relations  Law,  being  chap.  14  of  the  Consolidated  Laws,  which 
jurisdiction  is  shared  by  the  county  courts.  If  one  court  makes  an  order, 
a  review  or  abrogation  thereof  cannot  be  had  in  the  other,  except  possibly 
in  cases  of  fraud.  Matter  of  Ward,  59  Misc.  328,  citing  Corbin  v.  Casina, 
Land  Co.,  26  App.  Div.  410;  Matter  of  Trimm,  30  Misc.  493.  The  adoption 
of  children  is  a  form  of  domestic  relation  unknown  to^the  common  law  of 
England  and  existing  in  this  country  only  by  virtue  of  statute.  Matter 
of  Thome,  155  N.  Y.  140,  citing  Carroll  v.  Collins,,  6  App.  Div.  106.  This 
explains  the  rule,  reiterated  in  the  cases,  that  one  asserting  the  relation- 
ship must  show  compliance  with  the  statute.  There  is  no  presumption  of 
adoption  from  the  fact  of  a  child's  living  with,  people  who  give  it  their 
name  and  care  for  it.  See  Matter  of  Huyck,  49  Misc.  391 ;  Heinemann  v. 
Heard,  62  N.  Y.  448. 

By  an  amendment  adopted  in  1915,  chap.  352,  an  anomalous  and  dan- 
gerous charge  was  made  in  the  law  to  which  attention  must  be  called  at 
the  outset. 

Section  110  retains  the  definition  of  Adoption  as  the  "legal  act  whereby 
an  adult  takes  a  minor  into  the  relation  of  child."  And  then  the  act  pro- 
ceeds to  enable  adults  to  adopt  "a  person  of  the  age  of  twenty-one  years  and 
upwards  or  a  minor,"  and  it  proceeds  "and  a  child  shall  not  hereafter  be 
adopted  except  in  pursuance"  of  this  article.  I  cannot  refrain  from  ex- 
pressing strong  disapproval ,  of  this  new  policy.  It  introduces  into  the 
Surrogate's  Court  in  the  settlement  of  estates  a  new,  insidious  and  very 
dangerous  form  of  undue  influence,  most  difficult  to  counteract.  A  child 
by  its  innocence,  affection,  gratefulness  or  other  lovable  traits  may  win 
the  status  of  adopted  child  and  acquire  heritable  rights.  Pubhc  policy  is 
kindly  to  such  a  method  of  eliminating  children  from  the  category  of 
pubhc  charges.  But  an  adult,  without  incurring  the  risks  of  testamentary 
interference  may  persijade  a  senile  and  plastic  and  childless  person  to  adopt 
§688  837 
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him,  and  acquire  a  similar  status.  If  he,  or  she,  do  so  in  the  case  of  one 
already  a  parent,  and  prevent  the  making  of  a  will,  it  will  be  very  hard  for 
the  natural  recipients  of  testator's  bounty  to  secure  their  rights.  Undue 
influence  is  not  made  a  statutory  reason  for  abrogating  the  adoption.  The 
Surrogate's  Court  and  the  CouQ^ty  Court  could  not  therefore^set  it  aside. 
Query,  could  the  Supreme  Court?  This  feature  of  the  Domestic  Relation 
Law  should  be  promptly  repealed. 

No  consents  are  required  under  subdivisions  of  §  111.  The  proceeding 
can  be  practically  ex  -parte,  and  no  one  interested  may  know  of  it  till  the 
"foster  parent"  die. 

§  689.  History  of  law. — The  first  general  statute  on  the  subject  en- 
acted in  this  State  was  chap.  830  Of  the  Laws  of  1873"  which  was  entitled, 
''An  act  to  legaHze  the  adoption  of  minor  children  by  adult  persons."  It 
defined  adoption  as  provided  for  therein  to  be:  "The  legal  act  whereby 
an  adult  person  takes  a  minor  into  the  relation  of  child  and  thereby  ac- 
quires the  rights  and  incurs  the  responsibilities  of  parent  in  respect  to" 
such  minor."  It  prescribed  who  might  adopt  children,  what  consents 
were  necessary,  and  when  they  might  be  dispensed  with;  arid  provided 
for  the  attendance  of  the  parties  before  a  county  judge  and  the  execution 
of  the  required  consents  and  the  agreement  of  adoption.  The  last  sec- 
tion (§  13)  declared  that  "  Nothing  herein  contained  shall  prevent  proof 
of  the  adoption  of  any  child  heretofore  made,  according  to  any  method 
practiced  in  this  State,  from  being  received  in  evidence,  nor  such  adop- 
tipn  from  having  the  effect  of  an  adoption  hereunder." 

The  precise  meaning  of  this  clause  has  been  defined  by  the  Court  of 
Appeals.  Matter  of  Thome,  supra.  It  refers  to  those  forms  ot  adoption 
theretofore  existing  by  virtue  of  special  statutory  enactments  contained 
in  the  charters  of  charitable  societies  that  receive  destitute  and  horiieless 
children;  and  whose  officers  were  permitted  to  execute  agreements  of 
adoption  on  their  behalf  with  suitable  persons  willing  to  assume  obliga-' 
tions  of  parents.  An  exatnple  of  such  an  enactment  may  be  found  in 
chap.  244  of  the  Laws  of  1819,  in  refetence'to'the  American  Female  Guard- 
ian Society,  which  was  considered  in  a  careful,  and  able  opinion  by  Judge 
Hamilton  Ward  of  the  eifehth  district  in  the  case  of  Simnions  v.  Burrell, 
8  Misc.  Rep.  388.  Except  under  particular  statutes  of  this  character,  there 
appears  to  have  been  no  such  thing  as  an  adoption  or  an  ^adoption  which 
gave  a  child  any  right  of  inheritance  known  to  the  law  of  this  State  prior 
to  •  the  act  of  1873.  Nor  did  that  act  at  first  confer  this  capacity.  See 
also  CUrfollY.  Collins,  6  App.  Div.  106,  110,  citing  and  discussing  Morri- 
son v.  Morrison,  unreported ;  ffiW  v.  Nye,  17  Him,  457;  Simmons  v.  Burrell, 
8  Misc.  388.  But  the  legislature  did  not  have  in  contemplation  by  the  act 
of  1873  to  legalize  private  agreements  executed  without  authority  of  law, 
and  containing  no  safeguard  or  restrictions  of  any  kind  as  to  the  trans- 
mission of  any  property.  Matter  of  Thame,  supra.  See  for  such  litigatory 
attempt,  Matter  of  Maley;  73  MisC.  195.  So  in' Sfhith  v.  AIM,  161 
N.  Y.  478,  482,  it  was  held  that  it  is  insufficient  evidence  of  adoption  to 
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prove  mere  entry  in  books  of  Church  Charity  Foundation  and  the  fact 
of  living  with  testator,  although  his  will  referred  to  child  as  his  "adopted 
daughter." 

The  next  statute  was  chap.  438  of  the  Laws  of  1884.  This  act  was  in 
affect  an  amendment  of  the  act  of  1873  in  respect  to  the  persons  who 
could  adopt  out  children  in  their  custody  or  control.  It  added  to  this 
class  [formerly  consisting  only  of  parents]  orphstn  asylums  or  institutions 
for  the  care  and  custody  of  friendless  and  abandoned  children. 

The  act  of  1873  was  further  amended  by  chap.  703  of  the  Laws  of  1887. 
The  10th  section,  as  it  origioally  stood,  provided  that  the  child  when 
adopted  should  take  the  name  of  the  person  adopting,  and  the  two  thence- 
foj-th  should  sustain  towards  each  other  the  legal  relation  of  parent  and 
child  and  have  all  the  rights  and  be  subject  to  all  the  duties  of  that  rela- 
tion, excepting  the  right  of  inheritance  and  except  as  to  the  limitations 
over  of  real  and  personal  property  under  deeds,  wills,  devises  and  trusts. 
The  amendment  of  1887  changed  the  phrase,  "excepting  the  right  of  in- 
heritance," so  as  to  make  it  read  "including  the  right  of  inheritance." 

The  important  feature  of  this  amendment  was  that  the  capacity  of  in- 
heritance denied  in  the  first  act  is  granted  in  the  second.  Brantingham  v. 
Huff,  174  N.  Y.  53,  59;  Dodin  v.  Dodin,  17  Misc.  35,  38.  This  provision 
giving  the  right  to  inheritance  could  have  no  retroactive  effect,  that  is,  so  as 
to  apply  to  adopted  children  whose  parents  died  before  the  act  went  into 
effect.  See  Dodin  v.  Dodin,  16  App.  Div.  42,  44,  citing  Ely  v.  Holton,  15 
N.  Y.  595;  Matter  ,of  Miller,  110  N.  Y.  216.  But  if  the  death  occurred 
subsequently  to  the  passage  of  the  act,  the  right  of  inheritance  being  a  right 
which  accrues  only  at  the  death  of  the  intestate,  the  provisions  of  the  act 
would  apply.  Dodin  v.  Dodin,  supra,  at  p.  45.  Brantingham  v.  Huffj 
supra,  is  not  in  conflict  with  this  rule,  for  in  that  case  there  was  a  written 
agreement  fixing  a  term  of  years  expiring  in  1879.  This  amendment  of 
1887  was  in  effect  a  modification  of  the  statute  of  descents,  giving  to  the 
word  "  children,"  as  used  in  that  statute,  a  meaning  which  includes  adopted 
as  well  as  children  of  the  blood  of  the  deceased.  It  amended  that  statute 
as  effectually  as  the  act  of  1884  amended  the  original  act  of  1873.  In  the 
law  of  descent  "children"  had  thereafter  to  be  construed  as  including 
adopted  children,  and  in  tjie  law  of  adoption  an  "adopted  child"  was 
equally  (1)  one  adopted  from  its  parents  or  (2)  "according  to  any  method 
practiced  in  the  State"  before  1873,  or  (3)  from  charitable  institutions  pur- 
suant to  the  act  of  1884.  Iii  Matter  of  Hopkins,  102  App.  Div.  458,  a  step- 
child duly  adopted j  was  held  not  to  be  within  the  term  "children"  in  a  will 
executed  before  the  adoption.  On  the  other  hancl,  in  Theobald  v.  Smith, 
103  App.  Div.  200,  a  child  adopted  just  before  the  amendment  of  1887  was 
held  to  acquire,  eo  instante  of  its  passage,  the  right  of  inheritance  con- 
templated thBreby.  This  is  logical.  The  one  case  involved  testator's  in- 
tent when  he  made  the  will;  the  other,  the  general  legislative  intent.*  But 
it  must  be  noted  that,  to  confer  the  capacity  of  inheritance  is  a  prerogative 
of  the  legislature  (Dodin  v.  Dodin,  17  Misc.  35,  39);  the  adopting  parent 


840  surrogates'  courts  §  689 

has  nothing  whatsoever  to  do  with  it.    Nevertheless,  if  a  contract  of  adop- 
tion is  made  whereby  the  child  is  promised  property  rights  or  rights  of  in- 
heritance, the  rights  of  the  child  so  adopted,  irrespective  of  the  statute  and 
even  in  spite  of  the  fact  that  the  contract  of  adoption  may  not  have  been 
in  conformity  with  the  statute,  are  enforceable  imder  the  contract,  the  child 
has  a  right  to  a  specific  performance  of  the  agreement.    See  below  "Effect 
of  Adoption."    Brantingham  v.  Huff,  involved  an  alleged  oral  agreement 
to  will  property  to  the  adopted  child  which  was  held  to  be  merged  in  a 
later  written  agreement,  silent  on  that  point.    See  also  Mahaney  v.  Carr, 
175  N.  Y.  454,  462.    See  also  Hamlin  v.  Stevens,  177  N.  Y.  39,  as  to  con- 
struction of  agreements  with  decedents.    Also  Killian  v.  Heinzerling,  47 
Misc.  511.    See  opinion  of  Carr,  J.,  in  Doppman  v.  Mvller,  137  App.  Div. 
82.    See  Godine  v.  Kidd,  64  Hun,  585.    In  this  case  an  infant  was  held  en- 
titled to  interpose  a  defense  in  an  action  of  partition  in  effect  demanding 
the  specific  performance  of  an  agreement  by  the  adopting  parents  that 
she  should  be  made  their  heir  as  to  all  property  they  might  have  at  their 
decease.    And  it  has  also  been  held  that  a  parol  agreement,  that  a  child 
should  have  at  the  adopting  parent's  death  all  his  property  subject  to  the 
interest  of  the  widow  upon  consideration  of  the  adoption  of  the  plaintiff, 
and  her  living  with  him  as  his  daughter,  was  a  vaUd  agreement  and  im- 
posed a  trust  upon  such  property,  binding  upon  the  heirs,  devisees  and 
even  upon  purchasers  with  notice,  which  is  enforceable  in  a  court  of  equity. 
Heaih  v.  Heath,  18  Misc.  521,  522,  citing  Gall  v.  Gall,  64  Hun,  601,  19  Abb. 
N.  C.  19,  and  note;  Godine  v.  Kidd,  64  Hun,  585;  Sherman  v.  Scott,  27  id. 
331;  Parsell  v.  Stryker,  41  N.  Y.  480;  Scott  v.  Missionary  Society,  Al  N.  J. 
Eq.  115;  Roehl  v.  Haumesser,  114  Ind.  311;  Sharkey  v.  McDermott,  91 
Mo.  647. 

See  Gilliam  v.  Gvaranty  Trust  Co.,  186  N.  Y.  127,  for  able  review  of  his- 
tory of  law.  The  later  case.  Matter  of  Leask,  197  N.  Y.  193,  did  not  overrule 
the  Gilliam  case,  although  in  one  the  adopted  child  took  and  in  the  other 
was  denied  the  right  to  take.    The  difference  can  be  illustrated  thus: 

I.  A  leaves  estate  for  life  to  B,  a  child;  and  at  B's  death  to  A's  heirs; 
B's  adopted  child  cannot  defeat  the  remaindermen's  rights  by  claiming 
through  B. 

II.  A  leaves  estate  for  life  to  B,  a  child;  and  at  B's  death  to  B's  heirs: 
or  next  of  kin:  B's  adopted  child  takes  as  any  other  child,  not  through  B; 
but  from  A  as  belonging  to  the  class  specified  as  ultimate  beneficiary;  that 
class  being  "B's  heirs,  or  next  of  kin"  by  the  very  terms  of  the  will. 

But  since  the  adoption  of  children  is  wholly  regulated  by  statute  and  the 
right  of  inheritance  depends  upon  the  regularity  of  the  proceedings  in 
compUance  with  the  statute,  it  is  manifest  that  where  a  child  stands  upon 
the  rights  of  an  adopted  child  compUance  with  the  statute  must  be  affirma- 
tively shown  if  controverted.  See  Hamlin  v.-  Stevens,  177  N.  Y.  39,  where 
"our  children"  was  held  not  to  include  a  "nephew"  never  formally  adopted. 
And  it  has  been  held  error  for  a  court  to  allow  a  plaintiff  claiming  to  be 
adopted  to  amend  his  complaint  and  set  up  an  agreement  to  adopt.   Carroll 
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V.  Collins,  6  App.  Div.  106.  This  would  entirely  change  the  cause  of  action. 
The  operation  of  the  present  act,  is  expressly  limited  by  §  110,  as  follows: 
Proof  of  the  lawful  adoption  of  a  person  of  the  age  of  twenty-one  years  and  up- 
wards, or  a  minor  heretofore  made  may  be  received  in  evidence,  and  any  such 
adoption  shall  not  be  abrogated  by  the  enactment  of  this  chapter  and  shall  have 
the  effect  of  an  adoption  hereunder.  Nothing  in  this  article  in  regard  to  an  adopted 
adult  or  child  inheriting  from  the  foster  parent,  appUes  to  any  will,  devise  or  trust 
made  or  created  before  June  25,  1873,  or  alters,  changes  or  interferes  with  such  will, 
devise  or  trust,  and  as  to  any  such  will,  devise  or  trust,  an  adult  or  child  adopted 
before  that  date  is  not  an  heir  so  as  to  alter  estates  or  trusts  or  devises  in  wills  so 
made  or  created. 

Thus  while  adoption  creates  a  mutual  right  of  inheritance  from  one 
another,  yet  the  child  may  not  inherit  through  the  parent  from  strangers 
to  its  blood.    See  Kettell  v.  Baxter,  50  Misc.  428,  and  cases  above. 

It  is  to  be  noted  that  this  §  110  takes  the  place  of  the  old  §  13  quoted  in 
§  689  above  which  was  negative  in  form. 

In  Hill  V.  Nye,  17  Hun,  457,  Hardin,  J.,  held,  obiter,  that  §  13  did  not 
enlarge  the  rights  acquired,  byt  left  children,  adopted  by  methods  prac- 
ticed before  1873,  as  they  were.  But  in  Simmons  v.  Burrell,  8  Misc.  388, 
Ward,  Surr.,  shows  this  ruling  to  haVe  been  obiter,  and  held  that  the- act  of 
1873  legalized  these  prior  adoptions  and  gave  them  the  effect  of  adoptions 
under  the  act  of  1873.  This  case  is  approved  in  Carroll  v.  Collins,  6  App. 
Div.  106. 

Again,  whether  the  adoption  be  voluntary  or  involuntary,  that  is,  from 
the  parent  or  from  an  institution,  the  child  duly  adopted  has  the  right  of 
inheritance.  The  contrary  was  urged  in  U.  S.  Trust  Co.  v.  Hoyt,  N.  Y. 
L.  J.,  Feb.  23,  1912,  where  adoption  was  involuntary,  on  the  ground  that 
the  act  of  1884  was  not  directly  amended  by  the  act  of  1887.  BUt  Davis,  J., 
held  as  stated  above.  Aff'd  150  App.  Div.  621.  See  also  Rosekrans  v. 
Rosekrans,  163  App.  Div.  730.  So  in  the  Simmons  case,  the  child  was 
adopted  from  the  American  Female  Guardian  Society.  In  Von  Beck  v. 
Thomson,  44  App.  Div.  373,  it  was  adopted  from  the  Foundling  Asylum 
of  the  Sisters  of  Charity.  In  Matter  of  Ward,  59  Misc.  328,' from  the  Ingle- 
side  Home  at  Buffalo.  All  were  involuntary  adoptions  and  in  all  the  ri^t 
to  inherit  was  granted. 

§  690.  Definition. — "Adoption  is  the  legal  act  whereby  an  adult  takes 
a  minor  into  the  relation  of  child,  and  thereby  acquires  the  right  and  incurs 
the  responsibilities  of  parent,  in  respect  to  such  minor."  Section  110, 
Dom.  Rel.  Law.  The  amendments  of  1915  and  of  1916  left  this  definition 
unchanged;  but  the  act  of  1915,. chap.  352,  amended  §  114  on  "effect  of 
adoption"  so  as  to  give  heritable  rights  to  the  "person  adopted." 

Voluntary  adoption  is  any  other  than  that  of  an  indigent  child  or  one 
who  is  a  pubKc  charge  from  an  orphan  asylum  or  charitable  institution. 
lUd. 

The  person  adopting  is  designated  the  foster  parent.    Ibid. 

The  persons  designated  by  the  act  as  capable  of  exercising  the  right  of 
adoption  thereimder,  that  is,  of  becoming  foster  parents,  are: 
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(a)  An  adult  unmarried  person, 
(6)  An  adult  husband, 

(c)  An  adult  wife,  or 

(d)  An  adult  husband  and  his  adult  wife  together. 

§  691.  Consents. — Prior  to  the  proceeding  for  adoption  certain  con- 
sents are  required.  This  is  covered  by  §  111  of  the  Elon^e^tic  Relations 
Law. 

I.  Consent  to  adoption  is  necessary  as  follows : 

1.  Of  the  minor,  if  over  twelve  years  of  age. 

2.  Of  the  foster  parent's  husband  or  wife,  unless  lawfully  separated,  or 
unless  they  jointly  adopt  such  minor. 

3.  Of  the  parents  or  surviving  parent  of  a  legitimate  childj  and  of  the 
mother  of  an  illegitimate  child. 

4.  Of  a  person  of  full  age  having  lawful  custody  of  the  child,' of  any  such 
person  can  be  found.  This  is  required  when  the  father  or  mother  is  not 
hving,  or,  if  living,  is  under  one  of  the  conditions  warranting  a  dispensing 
with  her  or  his  consent. 

II.  The  statute  dispenses  with  the  consent  of 

(a)  A  parent  who  has  abandoned  the  child  (as  to  what  will  constitute 
abandonment,  see  Matter  of  Larson j  31  Hun,  539,  96  N.  Y.  381); 
(&)  A  parent  who  is  deprived  of  civil  rights, 
(c)  A  parent  divorced  for  his  or  her  adultery  or  cruelty, 
(rf)  A  parent  adjudged  to  be  insane, 

(e)  A  parent  adjudged  to  be  an  habitual  drunkard, 

(/)  A  parent  judicially  deprived  of  the  custody  of  the  child  for  cruelty 
or  neglect. 

III.  By  chap.  352,  §  2,  Laws  1915,  a  new  subd.  5  is  added: 

(a)  It  dispenses,  in  the  discretion  of  the  court,  with  consents,  where  the 
infant  is  18  or  older,  "if,  in  his  opinion,  the  moral  or  temporal  interests  of 
such  minor  will  be  promoted,  and  such  consents  cannot,  for  any  reason, 
be  obtained. 

(b)  No  consents  are  required  if  the  "person  to  be  adopted"  is  21  or 
older.  What  a  vista  of  opportunity  for  the  unscrupulous!  The  amend' 
ment  of  1916,  chap.  453,  does  not  require  the  person  adopted  to  take  the 
name  of  the  foster  parent.  It  may  be  so  provided  by  the  order.  Another 
mode  of  concealing  the  fact  till  the  death  of  the  facile  foster  parent! 

§692.  Proceedings  before  the  Surrogate.^Where  the  adoption  is 
sought  to  be  had  in  the  Surrogate's  Court  (note  the  County  Court  has  also 
equal  jurisdiction)  the  foster  parent  or  parents  must  attend  in  person  be- 
fore the  Surrogate  of  the  county  in  which  they  or  either  of  them  reside; 
or  if  they  are  non-residents,  then  in  the  county  where  the  minor  resides. 
Laws  1916,  chap.  453,  amending  §  112.  With  them  must  appear  the 
"person  to  be  adopted"  and  also  every  person  whose  consent  is  required 
to  be  had.  Exception  in  the  latter  regard,  as  to  the  appearance,  is  itiade 
in  the  case  of  a  parent,  person  or  institution  having  the  legal  custody  of 
the  minor  who  resides  in  some  other  State  or  county.    See  Matter  of  Car- 
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penter,  74  Misc.  127,  where  original  order  was  amended  nunc  pro  imnc 
by  striking  out  patent  alteration  of  original  allegation  of  residence,  which 
if  it  stood  would  have:  rendered  order;  jurisdictionally  invalid.  Provision 
is  made  (§  112  of  Domestic  Law)  that  the  written  acknowledged  consent 
of  suchiparfcnt,  person  or  officer  of,  the  institution  (certified  as  conveyances 
are  required  to  be  certified  to  entitle  them  to  record  in  a  coimty  of  this 
State),  is  deemed  equivalent  to  personal  appearance.  But  where  an  ap- 
pearance is  made,  an  instrument  must  be  presented  to  the  Surrogate 
"containing  substantially  the  consents  reqtTited."  Section  112,  id.  It 
must  also  contain  an  agreement  executed  by  the  foster  parent  or  parents  to 
the  effect  that  he,  or  she,  or  they;  will  adopt  the  minor,  and  treat  such 
minor  as  his,  her,  or  their  own  lawful  child.  This  instrument  must  be 
accompanied  by  a  statement  of  the  age  of  the  child,  "as  nearly  as  the  same 
can  be  ascertained."  This  statement,  it  is  provided,  "shall  be  taken  prima 
fade  as  true."  This  agreement  apparently  is.  not  required  in  the  case  of  an 
adult  child,    The  act  still  reads  "minor." 

Then  the  instrument  must  be  signed  by  the  foster  parent,  or  parents, 
and  every  person  whose  consent  is  required,  except  as  above  excepted,  i.  e., 

"When  a  parent  or  person  or  institution  having  the  legal  custody  of  the 
minor  resides  in  some  other  country,  State  or  county,  his  or  their  written 
acknowledged  consent,  or  the  written  acknowledged  consent  of  the  officers 
of  such  institution,  certffied  as  conveyances  are  required  to  be'  certified  to 
entitle  them  to  record  in  a  county  in  this  State,  is  equivalent  to  his  or 
their  apjjearance  and  execution  of  such  instrument."  Section  112,  Dom. 
ReL  Law. 

The  Surrogate  is  then  required  to  take  their  several  acknowledgments 
to  the  instrument.  In  Von  Beck  v.  Thomson,  44  App.  Div.  373,  378 
where  the  practice  is  thoroughly  described,  it  was  held  that  actual 
acknowledgment  before  the  judge  making  the  order  was  not  material 
where  his  prder,recited  the  execution  of  the  instrument. 

It  is  true  that  under  new  gubd.  5  of  §  Hl>  and  under  subd.  2  of  §  112, 
where  consents  are  waived  or  not  required  "notice  of  such  application 
shall  be  served  upon  such  persons  as  the  judge  or  Surrogate  may  direct." 
W^e  siAmit  this  imposes  a  very  solemn  responsibility  upon  the  court  in  oM 
adult  adoptions. 

Since  this  material  change  in  the  status  of  an  infant  is  of  statutory 
origin,  coriaphance  with  the  procedure  must  be  substantial.  That  is,  every 
essential  requirement  must  be  obeyed.  So  where  an  adoption  was  had 
without  any  notice  to  the  father,  who  had  not  abandoned  the  child,  nor 
were  his  whereabouts  unknown,  the  Supreme  Court  on  habeas  corpus  writ, 
disregarded  the  adoption  oj-der  as  ineffectual,  and  decreed  custody  of  the 
child  to  the  relator,  People  ex  rel.  Cornelius  v.  CaUan,  69  Misc.  187.  See 
also  Matter  of  Moore,  72  Misc.  644,  where  an  illegitimate  child  had  been 
placed  out  without  notice  to  its  mother.  See  a\s,o  Matter  of  Larson,  31 
Sun,  539 ;  Matl^  of  MacRae,  189  N.  Y.  142. 

§  693.  Petition.— In.  New  Yqrk  County,  the  Surrogate's  office  requires 
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a  petition  reciting  the  proper  facts,  and  accompanied  by  the  requisite 
papers,  to  be  filed.  This  petition  is  sworn  to  before  the  Suirogate.  The 
printed  rules  do  not  cover  this,  but  the  practice  is  proper,  and  makes  a 
complete  record. 

The  following  instructions  to  practitioners  are  also  provided  and  are  of 
great  importance:    * 

Surrogate's  Court, 
New  York  County. 


Instructions  for  Adoptions 


Cbnsolidated  Laws,  Chapter  14,  Article  VII,  Section  3: 

"Section  3.  Whose  Consent  Necessary.  Consent  to  Adop- 
tion is  necessary  as  follows; 

"1.  Of  the  minor,  if  over  twelve  years  of  age; 
2.  Of  the  foster  parent's  husband  or  wife,  unless  lawfully 
separated,  or  unless  they  jointly  adopt  such  minor; 

"  3.  Of  the  parents  or  surviving  parent  of  a  legitimate  child, 
and  of  the  mother  of  an  illegitimate  child;  InU  the  consent  of  a 
parent  who  has  abandoned  the  child,  or  is  deprived  of  civil  rights, 
or  divorced  because  of  his  or  her  adultery  or  cruelty  (in  case 
of  divorce  on  ground  of'  cruelty  or  adultery,  notice  must  be 
given  to  divorced  parent  as  Surrogate  directs),  or  adjudged 
to  be  insane,  or  to  be  an  habitual  drunkard,  or  judicially  de- 
prived of  the  custody  of  the.  child  on  account  of  cruelty  or 
neglect,  is  uimecessary. 

"4.  Of  a  person  of  full  age  having  lawful  custody  of  the  child, 
if  any  such  person  can  be  found,  where  the  child  has  no  father 
or  mother  living,  or  no  father  or  mother  whose  consent  is 
necessary  under  the  last  subdivision.  If  such  child  has  no 
father  or  mother  living  and  no  person  can  be  found  who  has 
the  lawful  custody  of  the  child,  the  judge  or  surrogate  shall 
recite  such  facts  in  the  order  allowing  the  adoption." 

The  practice  of  this  Court  in  adoption  proceedings  is  gov- 
erned by  the  above  Section  3  and  Sections  112,  113,  114  and 
115  of  the  Domestic  Relations  Law.  The  annexed  approved 
forms  should  be  used  by  attorneys  only  after  a  reading  of  the 
above  named  sections,  as  the  forms  do  not  apply  to  every  case 
of  adoption,  but  are  intended  only  to  give  a  general  idea  of  the 
practice  in  this  Court  in  such  cases. 

For  adoptions  from  charitable  institutions  a  different  set  of 
forms  is  used. 

Adoption  appUcations  may  be  made  in  Chambers  on  any 
regular  calendar  day  (Tuesdays  and  Fridays). 

The  Secretary  of  the  Sinrogate  in  Chambers  has  charge  of 
adoptions.  AU  necessary  parties  must  attend.  If  the  proceed- 
ing is  before  Mr.  Surrogate  Cohalan,  the  parties  will  attend  at 
Room  3  and  if  the  proceeding  is  before  Mr.  Surrogate  Fowler, 
the  parties  must  attend  at  Room  1. 

The  papers  must  be,  submitted  to  the  Secretary  of  the  Sui> 
rogate,  before  whom  the  appUcation  is  made,  not  later  than 
one  day  previous  to  the  date  fixed  for  the  hearing. 
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The  court  also  suggests  the  following  precedent  for  a  petition : 

Precedent  for  peti-    Surrogate's  Court, 
tion.  New  York  County. 


In  the  Matter  of  the  Adoption 
of 

a  minor  under  (over)  the  age 

of  12  years 
by  (and  ) 


Petition. 
(See  Section  2521,  Code  of 
Civil  Procedure.) 


To  the  Surrogate  of  the  County  of  New  York: 

The  petition  of  (and  his  wife)  respect- 

fully 3how(s) : 

That  your  petitioner  is  (are  both)  over  the  age  of  twenty-one 
years  and  reside(s)  at  in  the  Borough  of  Manhattan, 

County  and  City  of  New  York;  that  your  petitioner 
is  unmarried,  (or  is  the  husband  of  the  petitioner  ); 

and   is   employed   as  by,    (state   financial   circum- 

stances); that  of  the  Borough  of  Manhattan,  City 

and  State  of  New  York,  has  a  minor  child  which  your  peti- 
tioner(s)  is  (are)  informed  and  verily  believe(s)  was  bom  on  or 
aboiit  19    ,  and  that  said  is  not  able  to 

care  for  or  support  said  child  (or  that  the  mother  and  father 
are  dead  or  that  the  person  having  custody  of  child  is  unable  to 
support  it,  or  state  the  particular  reason  for  the  adoption),  all 
of  which  facts  appear  by  the  annexed  aflSdavit  of 
(mother,  father,  relative  or  person  having  lawful  custody  of 
child,  and  who  knows  the  facts);  that  your  petitioner(s)  is 
(are)  desirous  of  adopting  said  child  as  his  (their)  own  lawful 
child  pursuant  to  the  Statute  of  the  State  of  New  York  in  such 
case  made  and  provided;  that  said  mother  (and  father)  of  said 
child  consent(s)  to  such  adoption  (or  that  the  person 

having  ciistody  of  the  child  consents,  etc.)  and  has  (have) 
signed  a  formal  agreement  and  consent  thereto,  which  agree- 
ment and  consent  is  annexed  to  this  petition;  that  your  peti- 
tioner's) has  (have)  sufficient  means  properly  to  care  for  said 
child  and  have  now  executed  and  present  herewith  the  instru- 
ment required  by  Section  112  of  the  Domestic  Relations  Law, 
signed  and  executed  by  those  whose  consent  is  necessary  to 
said  adoption. 

Whebbpore,  your  petitioner(s)  pray(s)  that  the  Surrogate 
of  the  County  of  New  York  will  entertain  a  proceeding  for  the 
adoption  of  said  child  by  your  petitioner(s)  as  prescribed,  by 
said  law  and  after  proceedings  had,  that  an  order  may  be 
granted,  filed  and  recorded  in  accordance  with  said  law,  allow- 
ing and  confirming  said  adoption  and  direction  that  the  said 
child,  shall  henceforth  be  regarded  and  treated  in  all 

respects  as  j'our  petitioner's  (petitioners')  own  lawful  child 
with  all  the  rights  and  privileges  conferred  by  law;  and  your 
petitioner(s)  pray(s)  for  such  other  and  further  order  or  relief 
as  to  the  Court  may  seem  just  and  proper  in  the  premises. 

No  previous  appUcation  has  been  made  to  any  Surrogate  or 
court  for  any  such  order. 

(To  be  signed  before  the  Siirrogate.) 
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State  of  New  York, 
County  of  New  York, 

(and  ),  being  (severally),  duly  swohi, 

say(s);  That  he  is  (they  are)  the  petitioner(s)  above  named} 
that  he  has  (they  have)  read  the  foregoing  petition  and  know(s) 
the  contents  thereof;  that  the  same  is  true  of  his  (their)  own 
knowledge  except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief  and  that  as  to  those  matters  he 
Cthey)  believe(s)  it  to  be  true. 
(Severally)  sworn  to  before  me 
this  day  of        19    . 

'  '  Surrogate. 

(To  be  signed  and  sworn  to  before  Surrogate.) 

§  694.  The  order. — Thereupon  the  Surrogate  if  satisfied  that  the  moral 
and  temporal  interests  of  the  person  to  he  adopted  will  he  promoted  thereby, 
must  make  an  order  of  adoption.  This  emphasizes  the  primary  object  of 
the  whole  Statute,  as  to  voluntary  and  involuntary  adoptions.  In  order 
so  to  satisfy  himself,  the  Surrogate  will  usually  interrogate  those  appear- 
ing before  him,  and  ascertain: 

(a)  The  circumstances  pi  the  minor, 

(b)  The  attitude  and  circumstances  of  his  parents,  if  any; 

(c)  The  character  and  ability  of  the  foster  parent  or  parents. 

He  should  have  an  intelligent  understanding  of  the  situation,  for  as 
there  is  no  provision  for  any  special  guardian  to  protect  the  minor's  rights, 
the  Surrogate  is  charged  particularly  with  the  responsibility  of  seeing  to  it 
that  the  contemplated  adoption  will  promote  the  moral  and  temporal 
interests  of  the  child. 

The  facts,  e.  g.,  the. fact  of  abandonment  by  the  parent,  in  involuntary 
proceedings,  are  to  be  determined,  as  any  other  fact,  upon  competent 
evidence.    Matter  of  Moore,  72  Misc.  644. 

The  present,  act  omits  the  words  in  §  113  with  which  the  corresponding 
section  (§9,  chap.  830,  Laws  of  1873)  began,  "The  judge  shall  examine 
all  persons  coining  before  him  pursuant  to  the  last  section,  each  separately, 
and,  if  satisfied,"  etc^ 

This  was  doubtless  omitted  merely  as  superfluous.  The  Surrogate  is 
boimd,  by  the  very  nature  of  his  jurisdiction  over  infants,  to  make  such 
exanfiination  as  will  suffice  to  satisfy  him.  Subdivision  1  of  §  112  requires 
the" persons  who  are  to  appear  "to  appear  .  .  .  and  be  examined  by  such 
judge  or  Surrogate." 

§  695.  Contents  of  the  order. — The  order  in  form  allows  and  confirms 
the  adoption.  It  must,  where  the  minor  is  an  orphan,  and  no  person  can 
be  found  having  lawful  custody  of  it,  recite  this  fact.  Section  111,, id. 
It  must  also  recite  the  reasons  for  the  order,  that  is,  the  reasons  which 
satisfy  the  Surrogate  that  the  moral  and  temporal  interests  of  the  child 
will  be  promoted  by  the,  adoption.  Section  113.  Immaterial  facts  need 
not  be  recited.  Thus  the  fact  that  the  child  adopted  is  an  illegitimate 
child,  should  such  fact  develop  on  th^  examination,  need  not  appear  on 
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the  face  of  the  order  of  adoption.  It  is  quite  immaterial  what  its  previous 
condition  or  relations  were,  "if  the  Surrogate  is  satisfied"  as  to  the  adop- 
tion, See  Matter  of  Gregory,  13  Misc.  363,  Arnold,  Surr.  The  §  113  is 
amended  by  chap.  453,  Laws  1916,  by  adding  "the  fact  of  illegitimacy 
shall  in  no  case  appear  upon  the  record." 

In  the  case  of  a  minor,  not  of  an  adult,  §  113,  relating  to  the  Order,  now 
reads  (see  chap.  453,  Laws  1916) :  "If  the  judge  or  Surrogate  is  also  satis- 
fied that  there  is  no  reasonable  objection  to  the  change  of  name  proposed, 
the  order  must  also  direct  that  the  name  of  the  minor  be  changed  to  such 
name  as  shall  have  been  designated  in  the  instrument."  That  instrument 
by  the  terms  of  the  law  refers  to  minors,  and  so  as  to  persons  21  or  older 
the  secrecy  can  be  successfully  secured,  unless  the  court  is  itself  actively 
vigilant. 

The  directing  clause  directs  "that  the  adoption  of  said  A  by  said  B,  the 
fpster  parent,  be  and  the  same  hereby  is  in  all  respects  allowed  and  con-- 
firmed,"  and  that  the  minor  shall  thenceforth  be  regarded  and  treated  in 
all  respects  as  the  child  of  the  foster  parent  or  parents.  The  New  York 
Surrogate  also  adds,  "and  that  the  said  B  be  and  he  thereby  is  deemed  to 
have  incurred  the  responsibilities  of  a  parent  in  respect  to  such  minor;" 
also  "  that  the  said  minor  be  hereafter  called  by  the  name  of ." 

When  signed,  the  order  with  the  instrument,  as  well  as  the  acknowledged 
consents  of  nonresident  parties  whose  consent  is  necessary,  where  such 
has  been  required  under  §  112, 'must  be  filed  and  recorded  in  the  county 
clerk's  office. 

The  following  precedents  are  suggested  : 

The  petition  above  given,  required  by  local  practice,  can  be  readily 
adapted.  Observe  the  clear  requirements  of  §§110,  111  and  112  and 
recite  the  agreement  and  the  cons  tots  as  annexed.  Section  113  as  to  the 
order  to  be  made  will  necessitate  alleging  in  the  petition  facts,  proof  of 
which  will  satisfy  the  Surrogate  that  the  moral  and  temporal  interests  of 
the  chUd  will  be  promoted  by  the  adoption  prayed  for. 

Surrogate's  Court, 
County  of 
Memorandum      of    In  the  Matter  of  the  Adoption 
agreement.  of  a  minor,  by 

and  foster  parents. 

Agreement  made  the  day  of  by  and  between 

residing  at  (and  residing  at  )  of  the  one  part, 

both  being  of  fuU  age  hereinafter  called  the  foster  parents,  and 

(here  specify  the  parents  of  the  child  if  legitimate,  or  the 

■mother  of  the  child  if  illegitimate,  unless  the  consent  be  unnecessary 

under  the  exceptions  specified  in  section  3  above)  {or,  if  the  child  has 

no  father  or  mother  limng  or  whose  consent  is  necessary  then  insert 

, ,  the  name  of  a  person  offidl  age  having  lawful  custody  of  the  child) . 

Note..    If  tibe  child    Note. 

has     no     father     or        Whereas  the  said  foster  parents  are  desirous  of  adopting, 

mother  living  and  no    pursuant  to  the  provisions  of  the  Domestic  Relations  Law,  a 

person  can  be  found    minor  child  born  on  19    ,  and  now  of  the  age  of 
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who  has  the  lawful 
custody  of  the  child, 
it  would  seem  that  the 
agreement  should  be 
made  with  the  chUd 
itself  as  the  party  of 
the  second  part. 


Note.  Note  the 
provisions  of  §  112 
as  to  the  written 
consent  of  parent, 
person  or  institution 
having  legal  custody 
of  the  minor  when 
nonresident  or  lo- 
cated in  some  other 
state  or  county.  Care 
should  be  taken  as  to 
county  clerk's  certifi- 
cate and  all  the  for- 
malities required  in 
the  certification  of 
conveyances. 


Statement  as  to  age 
of  minor  child  under 
§  112,  Domestic  Re- 
lations Law. 


Note.  The  Surro- 
gate may  supplement 
this  affidavit  by  fur- 
ther examination  upon 
thfe  hearing  before  him, 
particularly  if  the  age 
of  the  infant  approx- 
imates twelve  years, 
in  order  to  determine 
whether  or  not  the 
consent  of  the  child  to 
the  adoption  is  neces- 
sary. 


years,  and  agree  to  treat  such  child  as  (his;  her  or) 
their  own  lawful  chUd,  and  to  extend  to  such  child  all  the  bene- 
fits, privileges  and  rights  contemplated  by  such  statute. 

Whereas  said  parties  of  the  second  part  approve  of  and  con- 
sent to  said  contemplated  adoption  of  said  minor: 

Now,  in  consideration  of  the  premises,  the  said  parties  hereby 
mutually  covenant,  agree  and  consent  as  follows;  that  is  to  say: 

First.  The  said  foster  parents  hereby  covenant  and  agree 
and  each  of  them  for  himself  and  herself  hereby  covenants  g,nd 
agrees  to  adopt  and  treat  the  said  minor  as  his,  her, 

or  their  own  lawful  child,  hereby  extending  and  assuring  to  such 
minor  all  rights,  benefits  and  privileges  incident  to  such  relation; 
and  hereby  severally  assume  and  engage  to  fulfill  all  the  re- 
sponsibilities and  duties  of  parents  in  respect  to  such  minor. 

Second.  And  the  said  parties  of  the  second  part  hereby  con- 
sent (and  each  of  them  for  himself  and  herself  hereby  consents) 
to  such  adoption,  and  covenant  and  agree  to  acquiesce  therein 
and  to  refrain  from  doing  or  causing  to  be  done  any  act  or  thing 
whatsoever  inconsistent  or  in  any  way  interfering  with  the 
rights,  privileges  or  duties  of  such  child  when  adopted. 

In  Witness  Whereof  the  parties  hereto  have  severally  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

In  presence  of 

Signatures,  e.  g. 

Surrogate. 

John  Smith  (foster  parent). 

Julia  Ann  Smith  (foster  parent). 

Charles  Peters  (Smith)  (the  adopted  minor  in  case  he  is  over 
twelve  years  of  age). 

Or  David  Peters  and  Maria  Peters  (parents). 

Timothy  Wells  (person  having  lawful  custody  of  child.)  Note. 

(Acknowledgment  by  all  before  Surrogate.) 


Surrogate's  Court 
County  of 


Title. 


State  of  New  York, 

County  of 

being  duly  sworn  deposes  and  says: 

That  he  is  well  acquainted  with  the  minor  child  above  named 
(stati  relationship  of  affiant  if  any  to  said  minor) ;  and  deponent 
further  says  on  information  and  belief  that  said  child  was  born 
on  about  the  day  of  19    and  is  now 

years  of  age;  m-  say: 

And  deponent  further  says:  That  he  has  made  diligent  inquiry 
to  ascertain  the  age  of  said  minor  child  and  as  nearly  as  the 
same  can  be  ascertained  such  age  is  years  and 

months.    {Here  state  source  of  deponent's  informoMon  and  heli^, 
such  as  inquiry  from  the  mother  if  any,  or  from  relcUives  ) 
Sworn  to  before  me,  this 
day  of       19 

(Note.) 
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The  child  may  be  a  foundling,  and  committed  when  new  born  to  an  in- 
stitution. In  such  case  the  proof  of  age  may  be  derived  from  the  records, 
and  the  one  keeping  the  same  riiay  make  the  affidavit.  In  such  case,  in- 
sert allegation  to  show  identity  of  child. 


Order  under  §  113 
of  Domestic  Relations 
Law- 


Surrogate's  CoUrt,'' 
County  of 


Note.  If  the  child 
has  no  father  or 
mother  Jiiying  and  no 
person  can  be  found 
who  has  the  lawful 
custody  of  the  child 
recite  this  fact  in  the 
order. 


In  the  Matter  of  the  Adoption 

of  a  minor,   by 

and  Foster  Parents. 

Where  petition  is  filed,  recite  the  fact,  and  the  papers  pre- 
sented therewith.    If  none  is  required  then  say,  e.  g. 

A  and  B,  the  foster  parents  above  named  having  personally 
appeared  before  me  and  been  examined  pursuant  to  the, 
provisions  of  an  act  relating  to  the  domestic  relations  consti- 
tuting chapter  14  of  the  Consolidated  Laws,  and  having  pre- 
sented to  me  an  instrument  containing  substantially  the  con- 
sents required  by  said  act,  an  agreement  on  the  part  of  the  foster 
parent  {or  parents)  to  adopt  and  treat  said  minor  as  {Ids,  her 
or)  their  own  child,  together  with  the  statement  of  the  age  of 
such  child  as  nearly  as  the  same  can  be  ascertained;  and  said 
instrument  having  been  signed  by  said  foster  parents  and  by 
each  person  whose  consent  is  necessary  to  the  adoption,  and 
severally  acknowledged  by  said  persons  before  me  {note)  (ex- 
cepting the  consent  of  the  person  having  legal  custody  of  said 
minor  residing  at  Philadelphia  in  the  State  of  Pennsylvania, 
which  consent  was  presented  to  me  in  writing,  duly  acknowl- 
edged and  certified  as  conveyances  are  required  to  be  certified 
to  entitle  them  to  record  in  any  county  of  this  State); 

And  it  appearing  to  my  satisfaction  from  the  examination  had 
by  me  into  the  premises,  that  the  moral  and  temporal  interests 
of  the  child  will  be  promoted  thereby,  because  of  the  following 
reasons:  {here  recite  the  reasons,  as  for  example,  that  the  child  is 
a  foundling  and  likely  to  become  otherwise  a  charge  upon  the 
county,  or  that  the  parents  have  abandoned  the  child,  or  have 
been  judicially  deprived  of  the  child  on  account  of  cruelty  or  neg- 
lect, or  that  the  parents  are  indigent  and  unable  to  care  for  the 
child,  or  any  other  sufficient  reason),  it  is 

Ordered  and  Adjudged  that  said  adoption  of  said 
by  and  the  said  foster  parents,  be  and  the 

same  is  hereby  in  all  respects  allowed  and  confirmed,  and  it  is 
hereby 

Further  Ordered  and  Directed  that  said  minor  shall  hereafter 
be  regarded  and  treated  in  all  respects  as  the  child  of  said 
and  foster  parents,  with  all  the  rights  and  privileges 

conferred  by  law;  and  it  is 

Further  Ordered,  Adjudged  and  Decreed  that  said  child  be 
hereafter  known  as  * 

*  (If  under  §  113  the  name  is  to  be  changed,  the  Surrogate 
will  thus  provide.) 
,  ,1)  Surrogate. 

This  order  with  the  instrument  and  consents  must  be  filed  and  recorded 
in  the  office  of  the  county  clerk,  not  of  the  Surrogate.  The  following  three 
precedents  are  offered  by  the  New  York  County  Surrogates : 
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Surrogate's  Court, 
New  York  County. 


In  the  Matter  of  the  Adoption 
of 

a  minor  under  (over)  12  years 

of  age  by 

and 


APITDAVIT  OP'  MOTHER 

(To  be  used  when  child  is 
illegitimate  and  where  father 
has  abandoned  it,  in  which 
case  father's  consent  is  unnec- 
essary, and  the  statement  of 
illegitimacy  is  omitted  from 
papers.) 


State  of  New  York,      1 
County  of  New  York,  J 

being  duly  sworn,  says:  That  she  is  the  mother 
of  the  infant  male  (female)  child  whose  adoption  has 

been   petitioned   for   by  (and  his   wife); 

that  she  has  the  exclusive  custody  ahd  control  of  said  child  ; 
that  the  father  of  the  said  child  has  abandoned  (set  forth  facts) 
deponent  and  the  child  and  that  deponent  agrees  to,  and  has 
given  her  consent  to  said  adoption,  and  that  said  agreement 
and  consent  is  hereto  annexed;  that  said  child  was  bom  on 

19     ,  and  is  years  (or  months)  of  age. 

Sworn  to  before  me  this 
day  of  19     . 

Surrogate. 
(To  be  signed  and  sworn  to  before  the  Surrogate.) 


II 

Surrogate's  Court, 
New  York  County. 


In  the  Matter  of  the  Adoption 

of 
a  minor  under  (over)  12  years 

of  age,  by 

(and  .) 


(Affidavit  of  Mother,  Father, 
relative  or  person  having 
lawful  custody  of  the  chUd.) 


State  of  New  York, 
County  of  New  York, 

being  duly  sworn,  says:  that  he  (she)  is  the 
(state  relationship)  of  the  minor  child  above  named 
and  resides  at  No.  Street,  in  the  Borough  of  Man- 

hattan, City  of  New  York;  that  deponent  is  weU  acquainted 
with  said  child;  that  the  said  child  was  born  on  or  about 
19    ,  and  is  now  years  of  age;  that  the  reason  de- 

ponent is  desirous  of  having  said  child  adopted  is  (state  reason). 
Sworn  to  before  me  this 
day  of  19    . 

Surrogate. 
(To  be  signed  and  sworn  to  before  the  Surrogate.) 
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III 

Surrogate's  Court, 
New  York  County. 

Consent  of  husband  (wife) 
In  the  Matter  of  the  Adoption     of  foster  parent. 

of  (This  consent  is  necessary 

■  where  foster  parent  is  mar- 

a  minor  under  (over)  the  age     ried,  and  the  adoption  is  not  a 

of  12  years,  by  joint  one  by  the  husband  and 

J  wife.) 

I,  ,  husband  (wife)  of  the  proposed 

foster  parent  herein,  do  hereby  consent  and  agree  to  the  adop- 
tion by  my  wife  (husband)  of  the  said  a  minor  male 
(female)  child  of  the  age  of                years. 

(To  be  signed  before  the  Surrogate.) 

State  of  New  York, 
County  of  New  York, 

On  this  day  of  19     ,  before  me,  one  of 

the  Surrogates  of  the  County  of  New  York,  personally  came 
,  proven  to  me  by  the  oath  of  Esq.,  an 

attorney  at  law,  to  be  the  same  person  described  in  and  who 
executed  the  foregoing  instrument  and  he  (she)  acknowledges 
to  me  that  he  (she)  executed  the  same. 

Surrogate. 

i  §  696.  Adoption  a  statutory  proceeding. — Care  must  be  taken  to  follow 
the  statute  exactly.  Matter  of  Thorne,  155  N.  Y.  140;  Matter  of  Mac  Roe, 
189  N.  Y.  142. 

Where  the  adoption  order  recites  all  jurisdictional  facts,  the  order  is  con- 
plusive  against  collateral  attack.  In  Matter  of  Livingston,  74  Misc.  494, 
the  order  was  attacked  on  habeas  corpus  by  the  natural  mother  on  the 
ground  she  had  had  no  notice  of  the  adoption  proceeding.  Held  insufficient 
in  face  of  recital  in  the  order  that  she  had  abandoned  the  child  in  which 
case  no  notice  is  requisite.  Dom.  Rel.  Law,  §  111,  subd.  3.  From  and 
after  the  1st  of  October,  1896,  when  the.  Domestic  Relations  Law  first 
went  into  effect,  no  child  could  or  can  be  adopted  "except  in  pursuance 
thereof."  Section  60,  now  §  110.  There  is  absolutely  no  method  of  adop- 
tion, now  in  this  State,  other  than  by  statute,  whereby  a  right  of  inheritance 
may  be  established.  Carroll  v.  Collins,  6  App.  Div.  106.  See  Hawkes  v. 
Warren,  140  App.  Div.  712. 

The  prior  act  governing  adoptions  (chap.  830,  Laws  of  .1873)  legalised 
all  adoptions  theretofore  made  pursuant  to  any  method  practiced  in  the 
State.  See  Hill  v.  Nye,  17  Hun,  457;  Simmons  v.  Burrellj  8  Misc.  388 
(exhaustive  discussion  of  prior  practice  as  to  adoption);  Dodin  v.  Dodin, 
17  Misc.  35,  aff'd  16  App.  Div.  42.  The  present  act  by  still  more  positive 
language  declares  that  "  Proof  of  the  lawful  adoption  of  a  minor,  heretofore 
made,  may  be  received  in  evidence  and  ...  shall  not  be  abrogated  by  .  .  . 
this  chapter  and  shall  have  the  effect  of  "  adoption  hereunder  "    And  it  is  in 
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§  114  of  the  act  of  1909  and  nowhere  else  that  the  "effect  of  adoption  here- 
under" is  prescribed. 

In  Matter  of  Donnelly,  70  Misc.  584,  Kapper,  J.,  draws  clearly  the  dis- 
tinction between  a  parent's  right  to  provide  by  agreement  for  the  main- 
tenance of  his  child,  and  the  sliatutbry  change  of  status  resulting  from 
adoption.    See  opinion. 

§  697.  Effect  of  adoption. — As  to  the  effect  on  rights  of  both  the  foster 
parent  and  the  adopted  child,  the  statute  provides  by  §  114: 

Effect  of  adoption. 

Thereafter  the  parents  of  the  person  adopted  are  relieved  from  all  parental  duties 
toward,  and  of  all  responsibihty  for,  and  have  no  rights  over  such  child,  or  to  his 
'  property  by  descent  or  succession.     . 

Hence,  if  a  second  adoption  be  had,  the  natural  parents  thus  ousted  of 
all  duty  or  right,  need  not  be  asked  to  consent  in  the  new  proceeding. 
Matter  of  Mac  Roe,  189  N.  Y.  142. 

Where  a  parent  who  has  procured  a  divorce,  or  a  surviving  parent,  having  law- 
ful custody  of  a  child,  lawfully  marries  again,  or  where  an  adult  unmarried  person 
who  has  become  a  foster  parent  and  has  lawful  custody  of  a  child,  marries,  and  such 
parent  or  foster  parent  consents  that  the  person,  who  thus  becomes  the  stepfather 
or  the  stepmother  of  such  child,  may  adopt  such  child,  such  parent  or  such  foster 
parent,  so  consenting;  Shall  not  thereby  be  relieved  of  any  of  his  or  her  parental 
duties  toward,  or  be  deprived  of  any  of  his  or  her  rights  over  said  child,  or  to  his . 
property  by  descent  or  succession. 

The  words  "  the  child  takes  the  name  of  the  foster  parent  "  are  cut 
out  by  chap.  453,  L.  1916,  at  this  point.  We  omit  the  new  reference  to 
change  of  namte, ,  already  covered. 

His  rights  of  inheritance  and  succession  from  his  natural  parents  remain  unaffected 
by  such  adoption. 

The  foster  parent  or  parents  and  the  person  adopted  sustain  toward  each  other 
the  legal  relation  of  parent  and  child  and  have  all  the  rights  and  are  subject  to 
all  the  duties  of  that  relation,  including  the  right  of  inheritance  from  each  other, 
except  as  the  same  is  affected  by  the  provisions  in  this  section  in  relation  to  adoption 
by  a  stepfather  or  stepmother,  and  such  right. of  inheritance  extends  to  the  heirs 
and  next  of  kin  of  the  person  adopted,  and  such  heiis  and  next  of  kin  shall  be  the 
same  as  it  he  were  the  legitimate  child  of  the  person  adopting,  but  as  respects  the 
passing  and  limitation  over  of  real  or  personal  property  dependent  under  the  provi- 
sions of  any  instrument  on  the  foster  parent  dying  without  heirs,  the  minor  is  not 
deemed  the  child  of  the  foster  parent  so  as  to  defeat  the  rights  of  remaindermen. 

See  U.  S.  Trust  Co.  v.  Hoyt,  by  Davis,  J.,  N.  Y.  L.  J.,  March  2,  1912, 
affirmed  150  App.  Div.  621. 

See  note  following  Godine  v.  Kidd,  29  Abb.  N.  C.  37,  at  p.  49  {s.  c,  64 
Hun,  585),  on  the  effect  of  adoption  of  children  on  law  of  succession.  And 
Brantihgham  v.  Huff,  VIA  N.  Y.  53.  In  Matter  of  Hopkins,  43  Misc.  464, 
A  left  residuary  to  B,  but  if  B  died  childless  then  to  his  surviving  brothers 
and  sisters.  Oiie  6f  th?  latter  died  before  time  of  distribution  leaving 
adopted  child  C.    Held  C  had  no  interest  under  A's  will.    See  Carpenter  v. 
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Buffalo  Gen.  Elect.  Co.,  213  N.  Y.  101,  when  brothers  and  sisters  of  de- 
ceased-adopted-child's foster-mother  took  to  exclusion  of  his  natural 
father,  his  next  of  kin. 

The  question  is  most  often  presented  by  the  objection  that  an  adopted 
child  is  not  within  the  contemplation  of  the  instrument  when  it  and  its 
foster  brothers  and  sisters  (or  it  alone)  are  dealt  with  in  terms  indicating 
a  class,  as  "issue"  or  "children,"  or  "next  of  kin"  or  "heirs  at  law"  of  A 
or  B  or  C. 

See  Matter  of  Cook,  187  N.  Y.  253  as  to  1%  transfer  tax  on  legacy  to 
such  child  or  its  issue. 

The  act  of  1896,  as  the  act  of  1873,  only  applies  to  adoption  made  after 
its  passage.    Hill  v.  Nye,  17  Hun,  457. 

§  698.  Effect  of  foreign  adoption. — The  one  claiming  as  an  adopted 
child  may  have  been  adopted  in  another  State  or  country.  The  legal 
status  of  such  an  one,  is  by  the  law  of  comity  recognized  in  every  other 
jurisdiction  when  such  status  becomes  material  in  determining  the  right  to 
take  property  by  will  or  inheritance.  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Viele, 
161  N.  Y.  11,  18;  Matter  of  Leask,  197  N.  Y.  193. 

§  699.  Rights  of  child. — The  child  may  enforce  an  agreement,  made 
at  the  time  of  adoption,  by  the  parent  to  make  it  his  sole  heir.  Brantingham 
V.  Huff,  43  App.  Div.  414.  This  was  reversed  in  174  N.  Y.  53,  on  the  ground 
that  the  agreement  sued  on  was  oral,  hence  merged  in  a  later  written  one, 
silent  on  this  point.  And  though  the  agreement  of  adoption  contains  no 
recital  thereof  it  may  be  proved  by  parol.  Ibid.  See  also  Winne  v.  Winne, 
166  N.  Y.  263,  270.  But  agreements  with  decedents  stand  on  a  special 
footing.  They  must  be  established  clearly  and  convincingly.  If  in  writing, 
the  proof  is  easy.  But  if  not,  the  claimant  must  prove  there  was  an  agree- 
ment, and  every  substantial  part  thereof.  And  in  such  respects  the  court 
should  require  disinterested  corroboration.  Hamlin  v.  Stevens,  177  N.  Y. 
39,  and  cases  examined..  Also  Rosseau  v.  Rouss,  180  N.  Y.  116;  Holt  v. 
Tuite.,  188  N.  Y.  17.  So  ;a  parol  agreement  to  support,  educate  and  main- 
tain a  child  and  give  it  a  natural  child's,  share  in  the  adopted  parent's  es- 
tate will  be  specifically  enforced  where  there  is  performance  sufficient  to 
take  it  out  of  the  Statute  of  Frauds.   Healy  v.  HeUly,  55  App.  Div.  315, 

An  adopted  child  shares  with  the  natural  children  in  the. proceeds  of  a 
policy  of  insurance  on  the  father's  life  payable  to  the  wife  or  "her  children," 
if  the  wife  die  before  the  husband.  This  right  is  not  affected  by  the  fact 
that  the  poUcy  had  been  issued  before  the  child  was  adopted.  Von  Beck  v. 
Thomson,  44  App.  Div.  373. 

§  700.  Transfer  tax.— An  adopted  child  has  the  same  privileges  under 
the  Collateral  Inheritance  Tax  as  the  lawful  progeny  of  the  testator. 
Matter  of  Cook,  187  N.  Y.  253.  This  has  been  held  even  in  the  case  of  a 
child  adopted  under  the  laws  of  another  State.  Matter  of  Butler,  58  Hun, 
400.  In  this  case,  however,  it  appeared  that  the  adoption  proceedings  in 
the  adjoining  State,  ^Massachusetts,  were  substantially  "in  conformity 
with"  the  proceedings  required  by  the  law  of  this  State;  moreover,  the 
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decedent  stood  in  the  mutually  acknowledged  relation  of  a  parent  to  the 
adopted  child  for  over  eleven' years  prior  to  his  death. 

The  Law  relating  to  Taxable  Transfers  (see  separate  chapter,  post) 
contains  the  provision  grouping  with  father,  mother,  husband,  Tvife,  child, 
brother,  sister,  etc.,  "any  child  or  children  adopted  as  such  in  conformity 
with  the  laws  of  the  State  of  New  York,  or  any  person  to  whom  the  dece- 
dent for  not  less  than  ten  years  prior  to  death,  stood  in  the  mutually  ac- 
knowledged relation  of  a  parent."  The  Surrogate  has  power  to  pass  upon 
the  question  whether  a  person  claiming  exemption  under  this  part  of  t'he 
statute  sustains  the  relation  ofan  adopted  child.  See  Matter  of  Comins, 
9  App.  Div.  492,  holding  that  a  Surrogate  on  a  proceeding  to  compel  the 
filing  of  an  inventory,  may  investigate  whether  the  petitioner's  claim  to 
be  an  adopted  daughter  is  true.  What  facts  will  constitute  sufficient  proof 
that  the  decedent  stood  in  the  mutually  acknowledged  relation  of  a  parent 
to  the  person  interested,  depends  upon  reasonable  rules.  Thus  in  a  care- 
fully reasoned  case  by  the  Surrogate  of  Madison  County  {Spencer''s  Estate, 
4  N.  Y.  Supp.  395),  it  was  held  that  the  legatee  was  entitled  to  exemption 
where  it  appeared  that  she  had  lived  with  the  testatrix,  her  aunt,  for 
nearly  twenty-eight  years;  that  she  had  sustained  to  her  a  filial  relation, 
"heeding  and  respecting  her  aunt's  desires,  confiding  in  her  judgment j 
shaping  her  Ufe  and  character  under  her  control  and  influence,  doing  all 
that  a  child  could  have  done  for  her  comfort  and  happiness."  In  this  case 
it  was  shown  that  the  legatee  had  uniformly  addressed  the  decedent  as 
"Auntie,"  and  never  as  "Mother,"  nor  was  she  ever  called  "Daughter," 
but  it  also  appeared  that  her  father  was  hving  and  that  she  had  "sacrificed 
her  home  with  her  father  in  order  to  cheer  the  home  of  her  aunt,"  The 
learned  Surrogate  says,  in  his  opinion  at  p.  396,  "the  word'home  implies, 
'  the  existence  of  parental  relations,'  and  we  cannot  doubt  (they)  under- 
stood that  in  this  exchange  of  homes,  parental  relations  were  to  exist  be- 
tween them.  That  parental  anxiety  and  solicitude  would  ever  after  be 
the  duty  of  the  aged  [aunt]  while  she  lived."  The  fact  was  also  held  to  be 
material,  that  at  no  tinde  had  there  been  any  suggestion  or  claim  between 
the  decedent  and  the  legatee  as  to  payment  for  her  services.  This  case 
further  substantially  held  that  for  the  purpose  of  the  Collateral  Inheritance 
Tax  there  is  a  distinction  between  child  and  children,  adopted  as  such  in 
conformity  with  the  laws  of  the  State  of  New  York  and  a  person  to  whom 
the  decedent  stood  in  the  mutually  acknowledged  relation  of  a  parent;  as 
to  the  latter  it  was  held  that  such  acknowledgment  may  be  established  by 
any  mode  of  proof  which  would  satisfy  the  court,  i.  e.,  by  an  agreement 
in  writing,  or  any  verbal  declarations,  or  statements  in  public,  or  to  each 
other,  or  by  evidence  of  hfe,  acts  and  conduct  of  the  parties.  See  also 
Matter  ofBvMer,  58  Hun,  400. 

§  701.  Adoption  from  charitable  institutions. 

Aji  orplian  asylum  or  charitable  institution,  incorporated  for  the  care  of  orphan, 
friendless  or  destitute  children,  may  place  children  for  adoption,  and  the  adoption 
of  every  such  child  shaUj  when  practicable,  be  given  to  persons  of  the  same  religious 
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faith  as  the  parents  of  such  child.  The  adoption  shall  be  effected  by  the  execution 
of  an  instrument  containing  substantially  the  same  provisions  as  the  instrument 
provided  in  this  article  for  volunt9.ry  adoption,  signed  and  sealed  in  the  corporate 
name  of  such  corporation  by  the  officer  or  officers  authorized  by  the  directors  thereof 
to  sign  the  corporate  name  to  such  instruments,  and  signed  by  the  foster  parents  or 
parent  and  each  person  whose  consent  is  necessary  to  the  adoption;  and  may  be 
signed  by  the  child,  if  over  twelve  years  of  age,  aU  of  whom  shall  appear  before  the 
county  judge  or  surrogate  of  the  county  where  such  foster  parents  reside,  or,  if  such 
foster  parents  do  not  reside  in  this  state,  in  the  county  where  the  minor  resides, 
and  be  examined,  except  that  such  officers  need  not  appear;  and  such  judge  or 
surrogate  may  thereupon  make  the  order  of  adoption  provided.by  this  article.  Such 
instrument  and  order  shall  be  filed  and  recorded  in  the  office  of  the  county  clerk  of 
the  county  where  the  foster  parent  resides  and  the  adoption  shall  take  effect  from 
the  time  of  filing  and  recording.    §  116,  Dom.  Rel.  Law  as  am'd  L.  1916,  c.  453. 

This  extends  to  non-residents  coming  here  to  adopt  children  and  so 
relieve  our  institutions  from  the  burden  of  their  support.  The  amendinent 
of  1916  was  a  wise  one. 

The  Poor  Law  of  the  State  by  §  56  directs  that  care  of  children  shall  be 
"as  provided  by  \sM."  See  review  of  all  statutory  provisions  in  Manuel 
V.  Beck,  70  Misc.  357. 

§  702.  Residence  of  foster  parents. — The  language  of  the  original 
Statute  seemed  to  intimate  by  the  words,  "  county  judge  or  Surrogate  of 
the  county  where  such  foster  parent  resides,"  that  the  intent  of  the  statute 
was  at  least  impliedly  to  exclude  nonresidents  of 'the  State  from  those 
entitled  to  exercise  the  act  of  adopting  under  its  provisions.  No  such  Umi- 
tation  is  imposed  by  the  words  of  §  110  which  defines  who  are  entitled  to 
adopt  a  minor  in  pursuance  of  art.  7. 

While,  of  course,  if  the  intent  of  the  act  was  clear,  a  reason  for  the  act 
might  be  found  in  the  advantages  to  be  gained  from  the  permanent  super- 
vision by  the  Surrogate,  having  jurisdiction  over  the  first  proceedings, 
over  the  future  interests  of  the  child  adopted,  yet  this  is  not  a  sufficient 
reason  on  which  to  base  the  assertion  of  a  rule  which  might  work  a  good 
deal  of  hardship.  The  amendment  of  1916  recognizes  our  reasoning  and 
gives  jurisdiction,  in  cases  where  non-residents  desire  to  adopt,  to  the 
judge  or  Surrogate  of  the  County  where  the  minor  resides. 

The  word  "residence"  has  been  variously  interpreted  according  to  the 
circumstances  of  particular  cases.  See  Cinn,  H.  &  D.  R.  R.  v.  Ives,  20 
N.  Y.  St.  Rep.  67.  See  definitions  in  opinion.  Anderson's  Dictionary  of 
Law  says:  "Reside  .  .  .  may  import  temporary  sojourn  or  permanent 
domicile."  It  has  been  held  in  some  connections  that  there  must  be  a 
settled  fixed. abode  and  intention  to  remain  permanently  at  least  for  a 
time  for  business  or  other  purposes.  Matter  of  Aiistin,  13  App.  Div.  247, 
249,  citing  Frost  v.  Brisbin,  19  Wend.  11;  Matter  of  Thompson,  1  Wend. 
A5;  Bartlett  v.  Mayor,  5  Sandf.  44;  Douglas  v.  Mayor,  2  Duer,  110.  See 
also  Matter  of  Morgan;  N.  Y.  L.  J.,  May  19,  1916,  discussion  of  "resi- 
dence "  and  "domicile." 

The  word  "permanently"  in  such  a  connection  is  used  as  the  converse 
of  transient.    "It  expresses  the  idea  of  an  abode,  which  may  be  temporary, 
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but  is  not  transient;  that  is,  an  abode  where  one  settles  down  with  some 
business  or  other  object  which  requires  it,  and  with  the  intention  of  re- 
maining steadily  in  the  place  until  the  object  is  accomplished."  Ibid.,  at 
p.  249.  See,  at  page  78,  ante,  discussion  showing  contrast  hetween  domicile 
and  residence. 

In  a  previous  edition  (4th  ed.,  p,  758)  we  observed : 

For  the  purpose,  therefore,  of  this  act,  nonresident  parents  (in  prospeetu)  can 
acquire  a  residence  temporary,  but  not  transient,  with  the  object  of  accomplishing 
the  voluntary  adqption  of  an  infant  within  the  State  of  New  York,  and  an  adoption 
had  under  the  act  whereby  such  nonresidents  become  foster  parents  would  un- 
doubtedly be  sustained  provided  the  circumstances  were  such  that  the  Surrogate 
is  satisfied  that  the  interests  of  the  child  will  be  furthered  by  the  adoption.  .  There 
seems  to  be  no  case  bearing  directly  on  this  point  in  the  New  York  Reports.  There 
is  a  Pennsylvania  case  [Sankey's  Case,  4:  County  Court  Reports,  624),  where  an 
ordqj-  of  adoption  was  made  on  petition  of  one  alleging  that  he  was  a  resident  of 
San  Francisco,  California,  but  temporarily  resident  in  Williamsport,  Pennsylvania, 
and  that  as  such  latter  resident  he  was  desirous  of  adopting,  etc.  An  adoption 
having  been  had  in  compliance  with  the  statute  in  other  regards,  a  motipn  was 
subsequently  made  that  the  decree  be  vacated,  on  the  ground  thfit  the  petitioner 
was  not  properly  a  resident  of  the  county  in  which  the  decree  was  made.  The 
court  denied  the  apphcation  and  held  distinctly,  that  the  statute  contemplated  a 
temporary  as  well  as  a  permanent  residence!;  that  it  did  not  require  a  residence 
for  any  specific  time  nor  a  residence  amounting  to  citizenship.  This  decision  was 
afiirmed  by  the  Supreme  Court  in  Matter  of  Wolf's  Appeal,  22  W.  N.  C.  93.  The 
reasoning  of  this  decision  appears  sound,  and  it  would  seem  that  in  such  a  case  in 
our  coiu-ts,  it  would  merely  be  incumbent  upon  the  Surrogate  to  inquire  more 
narrowly  into  the  facts  required  to  satisfy  him  under  §  113  that  the  moral  and 
temporal  interests  of  the  child  will  be  promoted  by  such  adoption. 

It  is  obvious  that  the  "residence  of  a  pauper  child,  is  the  institution 
building  in  which  it  is  placed."  ■ 

Naturally  in  case  of  non-resident  foster  parents  the  practitioner  will  be 
careful  to  inquire  into  the  laws  of  the  State  of  the  permanent  residence  of  i 
the  foster  parents,  so  that,  if  necessary,  confirmatory  proceedings  may  be 
there  taken  to  secure  to  the  child  its  rights  of  inheritance  in  that  State. 

By  chap.  264  of  the  Laws  of  1898  (vol.  1,  p.  780),  the  legislature  by  an 
act  entitled,  "An  act  to  prevent  Evils  and  Abuses  in  connection  with  the 
placing  out  of  Children,"  provided  that  destitute  children  (i.  e.,  an  orphan, 
abandoned,  or  destitute  minor,  under  the  age  of  sixteen  years,  who  is  an 
inmate  of  a  pubHc  or  private  charitable  institution,  or  is  maintained -by' 
or  dependent  upon  pubUe  or  organized  charity),:  should  not  be  placed  out 
by  any  person  or  corporation  other  than  a  charitable  or  benevolent  in- 
stitution, society  or  association,  or  society  for  the  prevention  of  cruelty 
to  children  duly  incorporated  under  the  laws  of  the  State,  or  by  a  loCal 
officer  charged  with  the  rehef  of  the  poor  and  placing  out  in  the  manner 
now  provided  by  law,  unless  such  person  or  corporation  should  be  duly 
licensed  under  this  act  to  place  out  destitute  children.  i  • 

The  term  "place  out"  is  defined  as  meaning  the  "placing  of  a  destitute 
cMld  in  a  family  other  than  that  of  a  relative  within  the  second  degree  for 
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the  purpose  of  providing  a  home  for  such  child."  The  following  limitation 
is  contained  in  §  2  of  the  act:  "Nor  shall  any  local  officer  charged  with  the 
relief  of  the  poor,  directly,  or  indirectly,  place  out  any  child  or  children 
into  a  family  not  residing  vnthin  the  State."  So  far,  therefore,  as  such  local 
officers  are  concerned,  they  are  restricted  to  dealings  with  resident  families. 
In  view  of  the  obvious  purposes  of  the  act,  which  is  evidenced  in  §  5  relating 
to  visitation  of  children  so  placed  out  by  the  State  Board  of  Charities,  it 
is  doubtful  whether  the  rules  above  discussed  relating  to  persons  acquir- 
ing a  temporary  residence  here  for  the  purpose  of  securing  such  an  adop- 
tion, would  be  held  appHcable  when  children  are  "placed  out."  Chapter 
264,  Laws  1898,  however,  does  not  even  purport  to  relate  to  adoption,  under 
the  Domestic  Relations  Law. 

§  703.  Abrogation  of  voluntary  adoption. — A  minor  may  be  deprived 
of  the  rights  of  a  voluntary  adoption  by  the  following  proceedings  only: 

The  foster  parents,  the  person  adopted  and  the  persons  whose  consent  would  be 
necessary  to  an  original  adoption,  must  appear  before  the  county  judge  or  surro- 
gate of  the  county  where  the  foster  parent  resides,  who  shall  conduct  an  examination 
as  for  an  original  adoption.  If  he  is  satisfied  that  the  abrogation  of  the  adoption  is 
desired  by  all  parties  concerned,  and  wiU  be  for  the  best  interests  of  the  person 
adopted,  the  foster  parent,  the  person  adopted  if  over  the  age  of  twelve  years,  and 
the  persons  whose  consent  would  have  been  necessary  to  an  original  adoption 
shall  execute  an  agreement,  whereby  the  foster  parent  agrees  or  whereby  the  foster 
parent  and  person  adopted  if  the  latter  is  above  the  age  of  twelve  years  and  thereby 
a  necessary  party  as  above  required,  agree  to  relinquish  the  relation  of  parent  and 
child  and  all  rights  acquired  by  such  adoption,  and  the  parents  or  guardian  of  the 
person  adopted  or  the  institution  having  the  custody  thereof,  agree  to  reassume  such 
relation.  The  judge  or  surrogate  shall  indorse,  upon  such  agreement,  his  consent  to 
the  abrogation  of  the  adoption.  The  agreement  and  consent  shall  be  filed  and 
'  recorded  in  the  office  of  the  county  clerk  of  the  county  where  the  foster  parent 
•resides,  and  a  copy  thereof  filed  and  recorded  in  the  office  of  the  county  clerk  of 
the  county  where  the  parents  or  guardian  reside,  or  such  institution  is  located,  if 
they  reside,  or  such  institution  is  located,  within  this  state.  Prom  the  time  of  the 
filing  and  recording  thereof,  the  adoption  shall  be  abrogated,  and  the  child  shall 
reassume  its  original  name  and  the  parents  or  guardians  of  the  child  shall  reassume 
such  relation.  A  person  so  adopted,  however,  may  be  adopted  directly  from  such 
foster  parents  by  another  person,  in  the  same  manner  as  from  parents,  and  as  if 
such  foster  parents  were  the  parents  of  such  child.    §  116,  Dom.  Rel.  Law. 

w 

This  section  ought  to  be  entitled  "Voluntary  abrogation."  All  parties 
must  desire  it.  The  Surrogate  must  determine  that  it  will  be  for  the  best 
interests  of  the  minor.  The  abrogation  puts  the  child  back  into  the  original 
relationship  to  its  parents  or  to  the  institution  from  which  it  was  taken. 
It  resumes  its  name,  and  the  rights  acquired  by  the  adoption  are  at  an  end. 

The  three  cases  of  abrogation  here  and  below  noted  have  no  restrictive 
effect  upon  the  general  power  of  the  Court  to  open  or  vacate  its  decrees  in 
a  proper  case.  See  Matter  of  Moore,  72  Misc.  644.  So  if  the  order  is  juris- 
dictionally  void,  another  court  may  disregard  it.  People  ex  rel.  Cornelius  v. 
Callan,  69  Misc.  187.  Except  in  cases  of  fraud,  it  seems  a  coimty  judge 
or  Surrogate  ought  not  to  vacate  each  other's  orders.    Matter  of  Ward,  59 
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Misc.  328.    Nor  should  collateral  attack  thereon  be  allowed  if  the  order 
contain  recital  of  all  jurisdictional  facts. 

§  704.  Application  in  behalf  of  child  for  the  abrogation  of  an  adoption 
from  a  charitable  institution.      , 

A  minor  who  shall  have  been  adopted  in  pursuance  of  this  chapter  or  of  any 
act  repealed  thereby,  from  an  orphan  asylum  or  charitable  institution,  or  any  cor- 
poration which  shall  have  been  a  party  to  the  agreement  by  which  the  child  was 
adopted,  or  any  person  on  the  behalf  of  such  child,  may  make  an  appHcation  to 
the  county  judge  or  the  surrogate's  court  of  the  county  in  which  the  foster  parent 
then  resides,  for  the  abrogation  of  such  adoption,  on  the  ground  of  cruelty,  misusage, 
refusal  of  necessary  provisions  or  clothing,  or  inability  to  support,  maintain  or 
educate  such  child,  or  of  any  violation  of  duty  on  the  part  of  such  foster  parent 
toward  such  child;  which  application  shall  be  by  a  petition  setting  forth  the'  grounds 
thereof,  and  verified  by  the  person  or  some  officer  of  the  corporation  making  -the 
same.  A  citation  shall  thereon  be  issued  by  such  judge  or  surrogate  in  or  out  of 
such  court,  requiring  such  foster  parent  to  show  cause  why  the,  application  should 
not  be  granted.  The  provisions  of  the  Code  of  Civil  Procedure  relating  to  the 
issuing,  contents,  time  and  manner  of  service  of  citations  issued  out  of  a  surrogate's 
court,  and  to  the  hearing  on  the  return  thereof,  and  to  enforcing  the  attendance  of 
witnesses,  and  to  all  proceedings  thereon,  and  to  appeals  from  decrees  of  surro- 
gates' courts,  not  inconsistent  with  this  chapter,  shall  apply  to  such  citation,  and 
to  all  proceedings  thereon.  Such  judge  or  court  shall  have  power  to  order  or  compel 
the  production  of  the  person  of  such  minor.  If  on  the  proofs  made  by  him,  on  the 
hearing  on  such  citation,  the  judge  or  surrogate  shall  determine  that  either  of  the 
grounds  for  such  application  exists,  and  that  the  interests  of  such  child  will  be  pro- 
moted by  granting  the  application,  and  that  such  foster  parent  has  justly  forfeited 
his  right  to  the  custody  and  services  of  such  minor,  an  order  shall  be  made,  and 
entered  abrogating  the  adoption,  and  thereon  the  status  of  such  child  shall  be  the 
same  as  if  no  proceedings  had  been  had  for  the  adoption  thereof. 

After  one  such  petition  against  a  foster  parent  has  been  denied,  a  citation  on 
subsequent  petition  against  the  same  foster  parent  may  be  issued  or  refused  in  the 
discretion  of  the  judge  or  surrogate  to  whom  such  subsequent  petition  shall  be  made. 
§  117,  Dom.  Rel.  Law. 

It  is  held  that  this  prpvision  gives  exclusive  jurisdiction  to  the  county 
judge  or  Surrogate  to  order  the  abrogation  of  the  adoption,  and  as  between 
the  two  the  power  to  abrogate  rests  with  the  court  which  made  the  order. 
Matter  of  Trimm,  30  Misc.  493.  And  it  was  intimated  in  the  same  case 
that  if  the  one  court  made  an  order  of  abrogation  from  which  no  appeal 
was  taken,  it  was  improper  for  the  other  court  subsequently  to  make  a 
new  order  adopting  the  child  to  the  same  foster  parents  whose  adoption 
of  it  had  been  abrogated  because  of  their  unfitness.  This  proceeding  is  one 
in  behalf  of  the  child  and  adversary  to  the  foster  parent.  But  the  result 
if  abrogation  is  decreed  is  the  same.  For  the  status,  that  is  the  relations 
and  rights,  of  such  child  become  "the  same  as  if  no  proceedings  had  been 
had  for  its  adoption." 

§  705.  Application  by  foster  parent  for  the  abrogation  of  such  an 
adoption. 

A  foster  parent  who  shall  have  adopted  a  minor  in  pursuance  of  this  chapter 
or  of  any  act  repealed  thereby,  from  an  orphan  asylum  or  charitabk  instituiion,  may 
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apply  to  the  county  judge  or  surrogate's  court  of  the  county  in  which  such  foster 
parent  resides,  for  the  abrogation  of  such  adoption  on  the  ground  of  the  wilful  de- 
sertion of  such  child  from  such  foster  parent,  or  of  any  misdemeanor  or  ill-behavior 
of  such  child,  which  application  shall  be  by  petition,  stating  the  grounds  thereof, 
and  the  substance  of  the  agreement  of  adoption,  and  shall  be  verified  by  the  peti- 
tioner; and  thereon  a  citation  shall  be  issued  by  such  judge  or  surrogate  in  or  out  of 
such  court,  directed  to  such  child,  and  to  the  corporation  which  was  a  party  to  such 
adoption,  or,  if  such  corporation  does  not  exist,  to  the  superintendent  of  the  poor  of 
such  county,  requiring  them  to  show  cause  why  such  petition  should  not  be  granted. 
Unless  such  corporation  shall  appear  on  the  return  of  such  citation  before  the  hear- 
ing thereon  shall  proceed,  a  special  guardian  shall  be  appointed  by  such  judge  or 
court  to  protect  the  interests  of  such  child  in  such  proceeding,  and  the  foster  parent 
shall  pay  to  such  special  guardian  such  sums  as  the  court  shall  direct  for  the  purpose 
of  paying  the  fees  ,and  the  necessary  disbursements  in  preparing  for  and  contesting 
such  application  on  behalf  of  the  child.  If  such  judge  or  surrogate  shall  determine, 
on  the  proofs  made  before  him,  on  the  hearing  of  such  citation,  that  the  child  has 
violated  his  duty  toward  such  foster  parent  and  that  due  regard  to  the  interests  of 
both  require  that  such  adoption  be  abrogated,  an  order  shall  be  made  and  entered 
accordingly;  and  such  judge  or  court  may  make  any  disposition  of  the  child,  which 
any  court  or  officer  shall  then  be  authorized  to  make  of  vagrant,  truant  or  disorderly 
children.  If  such  judge  or  surrogate  shall  otherwise  determine,  an  order  shall  be 
made  and  entered  denying  the  petition.    §  118,  Dom.  Rel.  Law. 

This  section  alone  is  silent  as  to  effect  of  the  order  on  the  rights  of  the 
child.  Under  this  section  the  foster  parent  is  the  moving  party.  The  in- 
terests of  the  child  are  still  the  primary  matter  to  be  determined  upon, 
but  the  disposition  of  its  bodily  custody  and  control  is  the  only  explicit 
provision  of  the  law. 

Reasoning  by  analogy  the  word  "abrogate"  would  doubtless  be  deemed 
to  operate  uniformly  in  all  three  cases. 

§  706.  Indenture  of  child  as  apprentice. — It  is  sometimes  convenient 
where  a  child  is  in  an  incorporated,  or  charitable  or  reformatory  or  other 
institution  to  resort  to  the  expedient  of  indenture  by  the  commissioners 
under  the  Poor  Law  or  in  the  city  of  New  York  under  §§  664  et  seq.,  of 
the  charter.  Extended  discussion  of  these  laws  is  not  necessary  in  this 
book  as  the  Surrogate  has  no  relation  to  the  matter.  See  art.  8  of  Dom. 
Rel. Law, entitled  "Apprentices  and  Servants,"  being  §§  120-127,  inclusive, 
of  that  law.    See  also  People  v.  Weissenbaqh,  60  N.  Y.  385. 

§  707.  Review;  Penal  provisions. — Attention  may  properly  be  called 
in  this  connection  to  §§  1250  and  1254  of  the  Penal  Code,  which  are  im- 
portant in  this  connection  only  as  bearing  upon  the  conducting  of  these 
proceedings  in  bad  faith.  It  has  been  held  {People  v.  Bloedel,  4  N.  Y.  Supp. 
100),  that  precise  compliance  with  the  terms  of  such  an  act  as  this,  is  not 
essential  to  the  validity  of  the  proceeding  unless  so  declared  by  the  statute, 
and  in  the  absence  of  bad  faith  a  substantial  compliance  with  the  terms 
and  intent  of  the  law  suffices  to  sustain  the  proceedings  upon  a  subsequent 
attack.  And  Surrogates  w:here  the  question  comes  up  before  them,  as,  for 
example,  where  the  right  of  the  adopted  child  to  share  in  the  parent's  estate 
is  put  in  issue,  will  undoubtedly  follow  this  liberal  rule  of  construction, 
particularly  where  there  is  nothing  in  the  circumstances  of  a  suspicious 
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character.  This  right  to  pass  upon  the  status  of  the  alleged  adopted  child 
is  unquestionable.  For  example,  where  an  alleged  adopted  daughter  made 
an  appUcation  to  a  Surrogate  to  compel  the  filing  of  an  inventory,  and  her 
status  as  an  adopted  child  was  put  in  issue,  the  Appellate  Division  held 
(Matter  of  Comins,  .9  App.  Div.  492)  that  the  Surrogate  should  inquire 
into  the  facts  and  determine  her  status  before  proceeding  to  make  an  order 
in  the  premises. 


PART  VI 

ADMINISTRATION  BY  EXECUTOR  AND  ADMINISTRATOR 

CHAPTER  I 

ASCERTAINING   THE   ESTATE 

§  708.  How  the  estate  to  be  administered  is  ascertaiaed.^-We  have 
already  discussed  the  purpose  and  nature  of  the  offices  of  representatives, 
guardians  and  testamentary  trustees,  and  the  nature  of  the  estate  in  the 
trust  property.    We  are  now  to  consider  the  "quantity"  of  the  estate. 

After  letters  have  been  issued  to  an  executor  or  administrator,  it  becomes 
his  duty  to  ascertain  the  character  and  amount  of  the  estate  which  he  is 
to  administer.  There  are  three  proceedings  in  this  connection  to  be  noted. 
"  (a)  Proceedings  to  discover  property  withheld,  * 

(6)  Inventorjdng  and  appraisement  of  the  estate,  and 

(c)  Proceedings  for  the  appraisement  of  the  estate  with  a  view  to  fixing 
the  transfer  or  succession  tax,  which  is  the  subject  of  a  separate  chapter. 

PRIMARY  DUTY 

The  duty  to  admiriister  the  estate  implies  the  duty  to  reduce  the  estate 
to  possession.  The  title  to  it  is  in  the  representatives.  We  are  dealing  now 
with  the  personalty.  The  whole  personal  estate,  both  at  law  and  in  equity, 
including  debts,  accounts,  things  in  action,  and  every  species  of  personal 
property  not  expressly  excepted  by  statute,  vest  in  the  executor  or  ad- 
ministrator. 

As  stated  in  referring  to  the  estate  they  have,  they  represent,  and  they 
alone,  the  decedent,  and  have  the  same  rights  and  remedies  he  would 
have  had  if  still  living.  Patchen  v.  Wilson,  4  Hill,  57.  This  does  not  mean 
that  decedent  is  deemed  to  continue  his  existence  by  representation,  for 
strictly  personal  causes  of  action  as  for  attacks  on  his  life,  liberty  or  repu- 
tation die  with  him,  even  though  he  had  commenced  actions  thereupon. 
So  also  do  Hte  causes  of  action  against  him.  Actio  personalis  moritur  cum 
persona.    See  Lee  v.  Dill,  39  Barb.  516. 

The  full  meaning  of  assets  we  discuss  below. 

If  the  existence  of  assets  comes  to  the  knowledge  of  a  representative  it  is 
his  duty  to  try  ^nd  reduce  them  to  possession,  and  if  he  does  not  do  so  he 
is  chargeable  with  neglect  of  duty.  Matter  of  Johnston,  60  Hun,  516;  Mat- 
ter of  Millard,  2.Connoly,  91.  Thus  he  is  entitled  to  a  savings  bank  deposit 
of  the  testator.  If  the  pass  book  be  lost  he  may  nevertheless  demand  pay- 
ment, and  cannot  be  required  to  indemnify  the  bank  as  the  book  is  not  a 
§  708  861 
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negotiable  instrument.    Mills  v.  Alb.  Exch.  Sav.  Bk.,  28  Misc.  251,  253, 
and  cases  cited. 

Or,  if  he  find  a  check  of  decedent  was  paid  after  his  death,  it  is  his  duty  to 
assert  his  right  to  the  amount  so  wrongfully  paid.  Matter  of  Mead,  90 
Misc.  263;  Matter  of  Stacey,  89  Misc.  88,  as  the  authority  of  the  payee 
to  draw  the  money  is  revoked  by  the  death  of  the  drawer. 

He  may  be  excusable,  if  in  good  faith  he  refrains  from  acting  in  a  given 
case  upon  the  reasonable  behef  that  it  would  be  useless  to  do  so.  Matter 
of  Hall,  16  Misc.  174.  See  O'Conner  v.  Gifford,  117  N.  Y.  275.  But  the 
onus  is  upon  the  executor  to  show  a  fair  reason  why  he  did  not  commence 
proceedings  to  collect  a  debt.   O'Connor  v.  Giffordy  117  N.  Y.  271,  at  p.  279. 

It  is  no  excuse  for  failure  to  reaUze  upon  an  asset  that  he  thought  it 
negligible  in  value  if  it  was  in  fact  of  substantial  value.  See  as  to  good  will 
of  decedent's  business.  Matter  of  Hiscox,  135  App.  Div.  849;  Von  Au  v. 
Magenheimer,  115  App.  Div.  87;  Matter  of  Silkman,  121  App.  Div.  202, 
218,  aff'd  190  N.  Y.  560.  In  Harrington  v.  Keteltas,  92  N.  Y.  40,  it  was 
held  that  an  executor  hearing  of  a  debt  due  the  estate  was  bound  to  active 
dUigence  for  its  collection,  and  should  not  wait  for  a  request  from  the  dis- 
tributees. An  executor,  accused  of  a  devastavit  in  failing  to  collect  in  a 
debt,  may  show  the  absolute,  irretrievable  and  hopeless  insolvency  of  the 
debtor  (O'Connor  v.  Gifford,  supra),  or  such  lack  of  legal  proof  as  not  to 
warrant  his  suing  on  the  claim  in  the  judgment  of  his  counsel.    Ibid. 

So  if,  in  the  assumed  exercise  of  his  power  to  settle  or  compromise,  in 
good  faith  he  fails  to  reduce  estate  assets  to  possession  or  makes  an  unau- 
thorized disposition  of  them  he  may  later  disavow  a  fraudulent  settle- 
ment and  sue  to  recover.  See  Scully  v.  McGrath,  201  N.  Y.  61  at  p.  64. 
See  also  Sweeney  v.  Provident  Loan  Soc'y,  66  Misc.  580;  Warren  v.  Bouvier, 
68  Misc.  159;  Moss  v.  Cohen,  158  N.  Y.  240. 

So  where  a  creditor  of  an  insolvent  estate  is  overpaid  his  pro  rata  share 
through' a  misimderstanding,  the  executor  may  nevertheless  sue  to  recover 
the  amount  requisite  to  work  equaUty.  Woodruff  v.  Claflin  Co.,  198  N.  Y. 
470. 

This  duty  of  taking  control  and  possession  is  not"  confined  to  New  York 
assets.  It  is  the  executor's  duty  to  "seek  for  assets  where  they  may  be 
found."  Estate  of  Stewart  Newell,  38  Misc.  563.  Attention  is  called  to 
the  various  provisions  of  Decedent  Estate  Law,  chap.  XIII  of  Consolidated 
Laws,  ia  art.  4  relating  to  Executors,  Administrators  and  Testamentary 
Trustees,  especially  in  relation  to  actions  by  or  against  them  on  contract 
or  in  tort.  See  particularly  §§  116,  117  and  118.  This  right  is  recognized 
in  comity.  But  an  ancillary  representative  has  merely  local  rights.  This 
extraterritorial  right  is  of  course  limited  as  elsewhere  noted.  .  See  Lock- 
wood  V.  U.  S.  Steel  Corporation,  209  N.  Y.  375,  rev'g  153  App.  Div.  655. 

DISCOVEKY   PROCEEDINGS 

§  709.  Proceedings  to  discover  property  withheld. — But  apart  from 
actions  by  executors  and  administrators  against  debtors  of  their  decedents, 
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they  are  provided  by  the  Code  with  a  remedy,  summary  in  its  nature,  to 
discover  and  reduce  to  possession  assets  of  their  decedent.  It  was  formerly 
provided : 

Every  person  becoming  possesaed  of  property  of  a  testator  or  intestate,  without 
being  thereto  duly  authorized  as  executor  or  administrator,  or  without  authority 
from  the  executor  or  administrator,  is  liable  to  account  for  the  full  value  of  such 
property  to  every  person  entitled  thereto,  and  shall  not  be  allowed  to  retain  or 
deduct  therefrom  any  debt  due  to  him.    §  2706,  Code  Civ.  Proc. 

This  section  is  repealed  by  the  act  of  1914. 

In  Koenig  v.  Wagener,  126  App.  Div.  772,  it  was  held,  with  two  dissents, 
that  the  administrator  of  a  deceased  legatee,  whose  share  had  been  di- 
rected to  be  paid  by  a  decree  which  the  defendant  administrator  had 
failed  to  perform,  could  sue  on  the  decree  in  the  Supreme  Court  for  the 
amount.  That  §  1913,  prohibiting  actions  on  a  judgment  between  "origi- 
nal parties"  did  not  apply  to  the  representatives  of  such  parties,  citing 
Smith  V.  Britton,  2  T.  &  C.  498;  and  that  this  §  2706  did  not  afford  any  sum- 
mary or  exclusive  method  that  ousted  the  Supreme  Court  of  jurisdiction. 
But  with  the  repeal  of  this  section  and  the  summary  completeness  of  the 
remedy  under  new  §§  2675-2676  the  same  result  plus  delivery  is  secured. 

§  710.  How  to  proceed  to  discover. — The  provisions  of  the  Code  de- 
'  fining  the  procedure  for  this  discovery  of  property  withheld,  are  contained 
in  §§  2675-2676. 

The  new  act  provides: 

§  2676.     Proceeding  to  discover  property  withheld. 

An  executor  or  administrator  may  present  to  the  surrogate's  court  from  which 
letters  were  issued  to  him,  a  petition  setting  forth  on  knowledge,  or  information  and 
belief,  any  facts  tending  to  show  that  money  or  other  personal  property  which 
should  be  delivered  to  the  petitioner,  or  included  in  an  inventory  or  appraisal,  is  in 
the  possession,  under  the  control  or  within  the  knowledge  or  information  of  a 
person  who  withholds  the  same  from  him;  or  who  refuses  to  impart  knowledge  or 
'  information  he  may  have  concerning  the  same,  or  to  disclose  any  other  fact  which 
will  aid  such  executor  or  administrator  in  making  discovery  of  such  property,  and 
praying  an  inquiry  respecting  it,  and  that  the  respondent  may  be  ordered  to  attend 
the  inquiry  and  be  examined  accordingly,  and  to  deliver  the  property  if  in  his 
control. 

The  petition  may  be  accompanied  by  an  affidavit  or  other  written  evidence, 
tending  to  support  the  allegations  thereof. 

If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that  there  are  reasonable 
grounds  for  the  inquiry,  he  must  make  an  order  accordingly,  which  may  be  made 
returnable  forthwith,  or  at  a  future  time  fixed  by  the  surrogate,  and  may  be  served 
at  any  time  before  the  hearing. 

Service  thereof  must  be  made  by  delivery  of  a  certified  copy  thereof  to  the  person 
or  persons  named  therein  and  the  payment,  or  tender,  to  each  of  the  sum  required 
by  law  to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to -attend  a  trial 
in  surrogate's  court. 

Former  §  2707  of  this  Code,  modified.  From  L.  1870,  c.  394,  §  1;  Id.,  c.  359, 
§  7;  L.  1886,  c.  308;  see  L.  1893,  c.  686;  L.  1903,  c.  526. 

§  2676.     Trial  and  decree. 

If  the  person  directed  to  appear  submits  an  answer  denying  any  knowledge  con- 
cerning, or  possession  of,  any  property  which  belonged  to  the  decedent  in  his  life- 
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time,  or  shall  make  default  in  answer,  he  shall  be  sworn  to  answer  truly  all  qjiestiops 
put  to  him  touching  the  inquiry  prayed  for  in  the  petition. 

If  it  appears  that  the  petitioner  is  entitled  to  the  possession  of  the  property,  tfie 
decree  shall  direct  dehvery  thereof  to  him.  ' 

If  such  answer  alleges  title  to  or  the  right  to  possession  of  any  property  involved 
in  the  inquiry,  the  issue  raised  by  such  answer  shall  be  heard  and  determined  and  a 
decree  made  accordingly. 

Former  §§  2709,  2710  of  this  Code,  combined,  in  substance,  with  new  procedure. 
From  L.  1870,  c.  394,  §§  3-5;  L.  1881,  c.  535;  see  L.  1893,  e.  586;  L.  1903,  c.  526. 

§  711.  Intent  of  the  Code. — The  proceedings  under  the  Cpde  of  Civil 
Procedure  are  intended  to  provide  a  summary  mode  of  discovering  and 
reaching  the  property  of  the  decedent  in  the  hands  of  a  third  person  {Mat- 
ter of  Carey,  11  App.  Div.  289,  290,  citing  Matter  of  Stewart,  77  Hun,  564. 
See  Matter  of  Walker,  136  N.  Y.  29),  and  of  enabling  the  executor  or  ad- 
ministrator of  a  decedent  to  obtain  an  order  for  the  surrender  and  delivery 
of  such  money  or  other  property  belonging  to  his  decedent's  estate,  as 
may  be  discovered. to  be  in  the  hands  or  under  the  control  of  such  person 
not  lawfully  entitled  to  possession  thereof .  Matter  of  Knittel,  5  Dem.  371, 
372. 

But  the  procedure  contemplated  by  this  section  is  not  designed  to  en- 
force the  collection  of  debts,  which  can  be  collected  by  action.  Matter  of 
Nay,  6  Dem.  346;  Matter  of  Stewart,  77  Him,  564;  Matter  of  Cumrd,  2 
Connoly,  16,  aff'd  27  N.  Y.  St.  Rep.  128,  129.  See  also  Matter  of  White, 
119  App.  Div.  140,  where  payment  of  savings  bank  balance  was  sought  to 
be  compelled;  the  refusal  being  because  bank  was  merely  decedent's  debtor 
(see  cases  cited  at  p.  142).  Nor  to  determine  title  {Matter  of  Richardson, 
31  Misc.  666;  Matter  of  Curry,  25  Hun,  321;  Matter  of  Walker,  supra; 
Matter  of  Scott,  34  Misc.  446;  Matter  of  Knittel,  5  Dem.  372;  Matter  of 
Stewart,  77  Hun,  564),  but  a  summary  means  of  discovery,  and  in  case  of 
a  mere  naked  possession  of  decedent's  "money  or  other  personal  property" 
to  compel  dehvery.  Ibid.  But  possession  is  not  necessary  in  the  respon- 
dent. Section  2675  says,  as  did  former  §  2707,  "is  within  the  knowledge 
or  information  of  a  person  who  withholds  the  same."  So  discovery  of  in- 
formation can  be  had  hereunder.  Matter  of  O'Brien,  34  Misc.  ^36,  438, 
aff'd  65  App.  Div.  282;  Matter  of  Richardson,  31  Misc.  666.  See  also  .Master 
of  Gick,  49  Misc.  32,  aff'd  113  App.  Div.  16.   ' 

Section  2675  contemplates  a  special  proceeding,  having  for  its  object 
a  trial  and  a  decree.  See  §  2676.  And  therefore,  it  has  been  held,  that  if 
there  is  more  than  one  executor  or  administrator,  the  proceeding  should 
be  taken  in  the  names  of  all  the  representatives.  Matter  of  Slingerland, 
36 -Hun,  575,  577,  579.  '^ 

The  former  decisions,  conflicting,  as  to  the  constitutionality  of -this 
remedial  and  inquisitorial  procedure  are  no  longer  important.  The  right 
to  seasonably  demand  a  trial  by  jury  under  §  2537  is  one  preserved,  if  it 
exists  and  is  asserted  "in  any  proceeding"  whenever  the  "decree  will  de- 
termine any  issue  or  fact  as  to  which  any  party  has  a  right  to  trial  by  jury 
in  any  court." 
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See  Matter  ^of  Callahan,  below,  in  §  714,  as  to  whether  'this  is  such  a 
proceeding — I  think  it  is  intended  to  be. 

§  712.  Discussion  of  §  2675. — Keeping  in  mind  the  object  of  this  special 
proceeding,  the  following  points  should  be  noted : 

The  Surrogate  must  be  satisfied  upon  the  showing  made  by  the  petition 
and  such  affidavits  as  are  filed  with  it,  that  there  are  reasonable  grounds 
for  the  inquiry.  If  he,  not  a  clerk,  Mauran  y.  Hawley,  2  Dem.  396,  is 
satisfied,  he  mvM  make  an  order.  Mead  v.  Sommers,  2  Dem.  296.  If  the 
petition  shows  on  its  face,  that  the  apphcant  is  not  entitled  to  the- reUef 
which  he  seeks,  the  petition  should  be  dismissed.  For  example,  a  deposit 
of  a  certain  sum  of  money  had  been  made  by  a  third  person  in  trust  for 
the  benefit  of  a  decedent,  in  the  Bowery  Savings  Bank,  and  the  adminis- 
tratrix of  the  decedent's  estate  institutpd  a  proceeding  looking  to  the  cita- . 
tion  of  the  president  of  such  bank  to  be  examined  in  order  that  the  peti- 
tioner might  be  fully  advised  as  to  said  moneys  and  the  detention  by  said 
ba,nk  of  the  same  with  a  view  to  the  pajnment  of  the  aniount  to  such  ad- 
ministratrix. Surrogate  Rollins  dismissed  the  proceedings  upon  the  ground 
that  it  appeared  upon  the  face  of  the  petition,  that  assuming  the  truth 
of  its  allegations,  it  was  clear,  that  no  disclosure  could-  be  made  upon  the 
examination  of  the  person  sought  to  be  cited,  which  would  justify  an  order 
under  these  provisions  of  the  Code;  that  the  deposit  with  the  bank  merely 
created  a  liability  on  the  part  of  the  bank  to  pay  thereafter  an  amoiint 
equal  to  the  deposit,  with  interest  thereon  according  to  the  terms  of  the 
contract  under  which  the  deposit  was  made;  and  that,  to  allow  the  peti- 
tioner to  proceed,  would  be  to  give  the  representative  of  an  estate,  the 
right  to  examine  a  debtor  of  a  decedent  merely  for  the  sake  of  ascertaining 
the  nature  and  extent  of  such  debtor's  liabilities  to  the  estate.  This  he 
held,  was  not  the  object  of  the  Code  in  these  sectipns.  Matter  of  Knittel, 
5  Dem.  371,  373,  RolUns,  Surr,;  Matter  of  Carey,  11  App.  Div.  289,  290. 
See  Matter  of  O'Brien,  65  Appi  Div.  283,  and  Matter  of  White,  119  App. 
Div.  140. 

The  allegations  of  the  petition  may  be  upon  information  and  belief; 
this  is  now  distinctly  provided  by  the  section;, but  Surrogate  Rollins  had 
held  in  1884  (Walsh  v.  Doicns,  3.  Dem.  202)  that  he  could  direct  the  cita- 
tion to  issue,  and  cause  the  parties  cited  to  be  examined,,  whenever  he  was 
satisfied,  that  there  were  reasonable  grounds'  for  the  inquiry,  "and  he 
may  properly  be  satisfied  of  that  fact,  by  aillegatiotts  on  the  part  of  the 
petitioner  of  any  circumstances  which  tend  to  show  that  property  of  a 
decedent's  estate  is  in  the  possession  or  under  the  control  of  the  respondent, 
and  that  too,  whether  the  petitioner  positively  alleges  the;  existence  of 
such  facts  or  merely  avows  his  belief  of  their  existence,  because  of  informa- 
tion received  by  him  from  sources  that  he  faDs  to  reveal." 

The  language  of  §  2675,  "a  written  petition  setting  forth  on  knowledge 
or  information,  and  belief  any  fa,Qts  tending  to  show,"  etc.,  does  not  require 
the  statement  by  the  petitioner;  jn;  his  petition  of  the  grounds  or  sources 
of  his  information  and  belief.     Ibid.,  and  Mead  v.  Sommers,  2  Dem.  296. 
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Gitation  does  not  now  issue.  The  order  for  inquiry,  served  as  the  sec- 
tion prescribes,  is  the  form  of  notice  required.  N.  B.  Certified  copy  must  be 
delivered, 

§  713.  The  petition. — The  following  is  suggested  as  a  form  containing 
the  substantial  allegations: 

Sui^ogate's  Court, 
County  of 
Petition       under 
§  2676.     ,  Title. 

See  Form  61. 

To  the  Surrogate|s  Court  of  the  County  of 
The  petition  of  of  respectfully  shows: 

I.  That  he  is  the  (sole)  executor  of  the  last  will  and  testa- 
ment of  late  of  deceased,  and  that  letters  tes- 
Note.    Where     the  '  tamentary  were  issued  to  your  petitioner  by  this  court  on  the 
petition  is  njade  by  an                   day  of               19        (Note.) 

administrator,  mod-  II.  Your  petitioner  further  shows  on  information  and  be- 
ify  description  accord-  lief  that  certain  personal  property  consisting  of  (here  describe 
ingly.  it).    (Note:  See  next  page.) 

Note.  "The  main-  (Or  say  that  certain  moneys  amounting  to  the  sum  of 
tenance  of  these  pro-  dollars)  (note)  and  which  should  be  delivered  to  the  petitioner 
ceedings  is  contem-  or  included  in  his  inventory  (or  included  in  the  inventory  or 
plated  only  wheije  the  appraisal  of  ithe  estate  of  the  decedent,  to  be  by  him  adminis- 
character  of  the  prop-  tered),  is  in  the  possession  (or  under  the  control,  or  within  the 
erty   is   definite,   cer-    knowledge  or  information)  of  C   D.  of  who 

tain,  and  iis  owtorsAip  withholds  the  same  from  your  petitioner  (or  who  refuses  to 
undisputed."  MeUter  impart  knowledge  or  information  he  may  have  concerning  the 
of  Carey,  11  App.  Div. '  same  or  to  disclose  any  other  fact  which  will  aid  your  petiti<>ner 
289,  290.  The  latter  in  making  discovery  of  such  property)  so  that  the  said  property 
phrase  is  no  longer  (or  money)  cannot  be  inventoried  or  appraised, 
true.  III.  That  your  petitioner  has  made  diligent  searcfh  and  in- 

quiry in  regard  to  such  property  and  is  informed  and  verily  be- 
lieves, that  tile  same  was  in  the  possession  of  the  decedent  within 
Note.    See  §  2676.      two  years  prior  to  his  death  (note)  and  came  into  the  possession 
..   ,,,    of  the  said  ^t  a  time  and  under  circumstances  unknown 

Note.  If  tine  circum-    to  this  petitioner.    (Note.) 
stances  are  known,  al-        IV.  Your  petitioner  has  demanded  of  the  said  the 

lege  them  concisely,  delivery  of  the  said  liroperty  (or  ehat  he  impart  knowledge  or 
noting  that  the  allega-  information  he  may  have  concerning  the  same,  or  disclose  any 
tion  must  be  such  as  to  other^fact  which  will  aid  your  petitioner  in  making  discovery 
show  a  right  on  t^e    of  such  property),  but  that  the,  saiid  has  wholly  neg- 

part  of  the  executor  to  lected  and  .refuses  to  deliver  the  same  (or  to  impart  such  knowl- 
a    discovery    of    the    edge  or  information,  etc.). 

property  by  the  re-  'V.  (//  ■carrdborative  affidavits  are  to  be  presented  with  the  peli- 
spondent,  and  must  tion  it  is  prop^  to  eM  a  clause  referrmg  to  the  same  as  the  sources 
not  be  such  as  to  show  of  the  petitioner's  information  afid  grounds  for  hi^  belief;  but  under 
merely  a  debt  of  ttie  ,the  decision  above  noled  it  is  not  essential  thai  such  grounds  be  dis- 
respondent  to  the.  es-  closed,  and  in  the  essence  of  such  corroboraiive  affidavits  such  a 
tate.    See  text,  supra,    'paragraph  is  not  vital.) 

Wherefore  your  petitioner  prays  for  an  order  directing  in- 

-\t'  "        quiry  respecting  such  property  S3  withheld  under  article  1  of 

title  4  of  chapter  18  of  the  Code' of  Civil  Procedure;  and  further 
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prays  that  the  said  the  person  hereby  complained  of 

may  be  ordered  to  attend  such  inquiry  and  be  examined  ac- 
cordingly, and  that  he  be  directed  to  deUver  such  property, 
if  in  his  control;  and  that  your  petitioner  have  such  further 
relief  in  the  premises  as  may  seem  just. 

Signature. 

The  reframing  of  this  proceeding  requires  the  noting  of  several  points 
of  material  change.  Former  §  2709  provided  for  opening  the  door  under 
§  829  "in  future  litigation"  if  the  respondent  was  examined  as  to  any  per- 
sonal transaction  with  the  decedent.  That  is  omitted  in  the  new  act. 
The  oath  he  must  take,  if  inquiry  be  had,  is  the  same  as  before,  "to  answer 
truly  all  questions  put  to  him  touching  the  inquiry  prayed  for."  We  as- 
sume that  means  all  proper,  relevant,  admissible  questions. 

Secondly,  the  inquiry  is  to  be  had  only  under  the  conditions  noted  in 
the  first  iSentence  of  §  2676.  It  is  not  required  where  the  answer  shows 
knowledge  as  io  the  property,  asserts  title,  or  right  to  possession,  and 
puts  in  issue  the  petitioner's  claim.  In  such  case  the  trial  of  that  issue 
presents  opportunity  for  examining  petitioner  and  respondent  alike,  with 
any  other  proper  witnesses.  Two  examinations  are  not  contemplated  unless 
in  the  event,  which  seems  unlikely,  of  a  respondent,  whose  answer  denies 
any  knowledge,  and,  on  inquiry  being  had,  the  fact  developing  that  after 
all  he  has  possession  of  the  asset  in  question.  It  would  seem  unwise,  in 
view  of  the  Surrogate's  power  to  direct  delivery  under  the  first  half  of 
§  2676  to  interpose  as  one's  answer  a  mere  general  denial.  See  next  sec- 
tion as  to  the  cases  si^porting  this  view. 

§  714.  Object  of  proceeding  to  be  kept  in  view.— former  §  2707  evi- 
dently contemplated  that  the  representative  of  the  estate  was  to  be  by  this 
proceeding  put  in  possession  of  the  property,  or  of  information  which  would 
enable  him  to  cause  it  to  be  inventoried  and  appraised.  It  was  conse- 
quently held,  that  where  the  representative  had  already  inventoried  the 
estate,  and  the  securities  in  regard  to  which  information  is  sought,  or  the 
delivery  of  which  is  asked  for,  were  afterwards  specified  in  a  petition  under 
§  2707,  the  application  would  be  denied.  Matter  of  Cunard,  6  N.  Y.  Supp. 
883,  aff'd  27  N.  Y.  St.  Rep.  128.  ' 

As  these  sections  were  intended  merely  to  provide  a  machinery  for  dis- 
covery, they  were  held  not  a  substitute  for  thereinedy  by  accounting,  or 
for  an  action  for  the  collection  of  a  debt,  (see  Matter  of  Nay,  6  Dem.  346, 
and  §  711,  supra),  so  that  where  a  respondent  appeared  to  have  come  rightly 
into  possession  of  the  assets  in  question  or  to  have  a  right  of  disposition 
of  the  same,  and  especially  if  it  appeared  that  the  possession  of  the  assets 
after  the  decedent's  death  was  wjth  the  knowledge  or  ppnsent  of  the  repre- 
sentative, the  proceeding  was  of  course  dismissed.  Mait^  of  Cunard,^ 
suipra,  citing  In  re  Wing,  Al  Hun,  4£i2.  See  as  to  , where  facts  do  not 
present  occasion  for  this  specific,  reli^f,  Jf aiier  of  Haniman,  50  Misc. 
245.  '^., 

In  this  proceeding  the  Surrogate  was  confined  to  a  determination  of  the 
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question  of  possession.  He  had  no  right  to  pass  upon  the  question  of  title. 
Except  in  case  of  the  consent  provided  for  in  former  §  2710,  Matter  of  Kel- 
logg, 72  Misc.  303. 

Mr.  Throop  in  his  note  to  former  §  2712,  stated:  "Care  has  been  taken 
to  confine  the  decree  to  a  determination  of  the  question  of  possession." 
The  decree  which  the  Surrogate  could  make  is  only  that  possession  be 
delivered  to  the  representative  of  the  deceased  party;  and  he  could  only 
make  such  decree  where  it  clearly  appears  that  such  possession  is  wrongfully 
withheld.  See  Matter  of  Curry,  25  Hun,  321,  Davis,  P.  J.  But  since  the 
amendment  in  1903,  it  was  held  that,  although  title  is  asserted  by  the  one 
in  possession,  the  Surrogate,  haTing  power  to  direct  delivery,  may  proceed 
with  the  examination  of  the  respondent.  Matter  of  Gick,  113  App.  Div. 
16.  The  court  says,  "Of  course,  the  Surrogate  can  make  no  order  adverse 
to  the!  persdri  cited  affecting  the  propierty  in  question',  unless  it  e6>ndusii)hly 
appears  as  matter  of  law  from  the  evidence  produced  that  his  claim  of  title 
is  not  well  founded.  The  purpose  of  the  statute  is  to  enable  the  Surrogate 
to  say  whether  the  claim  of  title  .  .  .  rests  on  a  sound  foundation,  or  is  a 
mere  subterfuge  ...  to  deprive  the  executor  ...  of  the  property  or  of 
information,  etc."  Matter  of  McGuire,  106  App.  Div.  131,  is  distinguished ^ 
since  there  the  order  directed  delivery  without  any  examination,  though 
respondent  answered  setting  up  his  claim  of  title. 

The  Matter  of  Beebe,  20  Hun,  462,  was  decided  under  the  provisions  of 
chap.  394  of  the  Laws  of  1870,  which  was  subsequently  held  unconstitu- 
tional and  void.'  The  former  sections  under  discussion  are  a  reenactm'ent 
with  modifications  of  the  provisions  contained  in  that  act.  The  new  sec- 
tions still  further  modify.  ■    '  ''• 

THE   NEW    SECTIONS 

The  changes  wrought  by  the  act  of  19l4  are  examined  in  several  de- 
cisions. In  Matter'df  Silverman,  87  Misc.  571,  Fowler,  Surr.,  after  pointing 
out  that  formerly  if  an  issue  of  legal  title  arose  the  Surrogate's  jurisdiction 
was  at  an  end,  goes  on  to  say  that  the  mere  emergence  of  an  issue  of  title 
now  on  the  petition  and  answer  gives  no  right  to  a  jury  trial,  ipso  facto, 
at  that  stage.  First  the  Surrogate  examines  into  the  matter,  and  only  if 
he  be  Satisfied  that  there  is  a  genuine  and  bona  fide  issue  of  legal  title,  by 
constitutional  right  triable  by  jury,  can  such  a  trial  be  had  or  directed. 
The  pi-oceeding  is  still,  up  to  that  stage,  a  discovery  proceeding.  So  he 
holds  that  when  it  reaches  the  final  stage  still  the  only  jury  trial  in  his 
court  liiust  be  one  to  try  "the  better  title  of  the  personal  representatives," 
so  that  if  qxiestiolis  of  title  emerge  between  third  parties  the  Surrogate  is 
ousted  of  jurisdiction.  See  facts  on  which  he  ordfered  the  examination  on 
oath  of  the  respondent,  at  p.  576. 

A^aln,  iix  Matter  of  Capria,  89  Misc.  101,  the  same  Surrogate  in  a  case 
whete  legal  title  was  asserted  in  respondent's  answer  examined  anew  the 
question  whether  the  proceeding  remained^  one  for  discovery.  The  issiie 
raised  was  that  respondent  as  surviving  partner  had  legal  title  to'  the 
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firm  assets.  He  cited  Camp  v.  Eraser,  4  Dem.  212,  Rollins,  Surr,,=  ,to  the 
effect  that  he  could  not  order  partnership  assets  turned  over  to  decedent's 
representative.  So  he  held  that  his  power  to  dismiss  the  proceeding,  as 
one  presenting  issues,  he  Gould  not  try,  even  with  a  jury,  remained  un- 
repealed by  the  wording  of  the  new  act.   See  opinion  at  p.  104. 

In  Matter  of  Higgihs,  91  Misc.  387,  Sweetland,  Surr.,  decided  a  case 
where  the  answer  was  so  full  and  definite  as  to  show  an  issue  of  record 
title  to  a  mortgage,  thus  rendering  the  examination  on  oath  of  respondent 
unnecessary.  He  also  dismissed  the  proceeding  before  him  on  the  ground 
that  the  issue  was  as  to  validity  of  mesne  assignments  of  the  mortgage  and 
so  dehors  his  jurisdiction. 

The  Matter  of  Babcock,  85  Misc.  256,  was  decided  under  the  old  act.  The 
opinion  is  interesting,  and,  except  as  to  consent  being  no  longer  necessary 
to  jurisdiction,  still  of  value.  In  the  following  case  it  is  held  that  the  right 
to  jury  trial  is  doubtful.  The  opinion  is  by  Fowler,  Surr.,  N.,  Y.  L.  J., 
June  8,  1916.    ■ 

Estate  of  Mary  C.  Callahan.  This  is  a  discovery  proceeding  in  which  a 
jury  trial  is  demanded  as  of  right.  j\.  right  to  a  trial  by  jury  at  coromon 
law  involved  a  legal  title  to  property  in  dispute  and  a  verdict  for  damages. 
Matter  of  Silverman,  87  Misc.  571.  Here  the  petitioner  seeks  to  discover 
property  and  not  to  recover  damages.  If  he  discovers  the  property,  then 
in  such  discovery  proceeding  against  the  person  in  alleged  possession  he 
claims  the  property  in  specie.  I  doubt  the  right  to  a  trial  by  jury  in  such 
Sf,  proceeding  as  this.  At  common  law  there  was  but  one  form  of  action 
for  the  recovery  of  specific  qhattels  which,  like  the  actio  depositi  of  the 
Roman  law,  was  founded  on  a  bailment.  At  a  later  day  the  action  of 
replevin,  founded  on  wrongful  distress,  was  extended  to  any  wrongful 
taking.  The  present  proceeding  is  for  a  discovery  with  a  subsequent 
equitabl,e  direction  in  personam  to  deliver  up  the  property  discovered. 
Equitable  relief  is  always  in  personam,.  Assuming  that  this  respondent 
should  give  away  the  property  the  moment  before  trial,  this  court  could 
give  no  relief  nor  convert  this  proceeding  into  an  action  for  trover  and  con- 
version. The  proceeding,  in  other  words,  would  be  defeated  by  a  mere 
transfer.  It  is  absurd  to  say  that  the  discovery  sections  under  the  re- 
formed Surrogates'  Code  of  1914  raise  up  a  new  form  of  action  at  common 
law.  New  forms  of  action  are  not  developed  so  easily.  Derivatively  this 
proceeding  resembles  an  equity  proceeding,  and  not  one  formerly  recog- 
nized at  coinmon  law.  Only  those  issues  formerly  triable  by  jury  by  con- 
stitutional provision  can  be  submitted  to  juries  in  this  court  under  the  new 
law:  This  is  iiot  such  an  one.  Motion  for  jury  trial  denied.  Let, the,  trial 
proceed  before  me  without  a  jury  on  the  15th  day  of  June,  1916.  ;  Serve 
notfee  of  hearing  and  file,  with  proofs  of  service,  with  my  secretary  on,  or 
before  June  13,  1916. 

'• '  Where  prior  proceedings  of  the  same  character  have  been  had  and  never 
actually  determined  by  a  decree  or  order  of  discontinuance,  it  is  compe- 
tent for- the  Surrogate  if  the  facts  warrant  it,  and  he  is  satisfied  that  there 
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are  reasonable  grounds  for  further  inquiry  to  make  an  order  requiring  a 
further  attendance.    Matter  of  Spreen,  1  Giv.  Proc.  Rep.  375. 

§  715.  The  order. — "If  the  Surrogate  is  satisfied,  on  the  papers  so  pre- 
sented, that  there  are  reasonable  grounds  for  the  inquiry,  he  mMS*  make 
an  order  accordingly.  ,     ... 

The  citation  issued  under  former  §  2707  is  no  longer  required.  ,  The 
order  is  equivalent  in  accomplishing  jurisdiction,  by  virtue  of  the  method 
of  service  prescribed  in  §  2675.  It  serves  every  purpose  intended  by  a 
cita.tion.  It  conforms  to  the  prayer  of  the  petition.  (See  precedent  above,) 
It  may  be  returnable  immediately  or  on  a  day  fixed  by  the  Surrogate.  ,  It 
should  command  respondent  to  attend  before  the  Surrogate  at  a  given 
time  and  place  upon  the  inquiry  by  said  Surrogate  and  to  be  examined 
fully  and  at  large  respecting  the  property  of  the  decedent,  alleged  to  be 
within  the  possession  or  under  the  control  or  within  the  knowledge  or 
iilformation  of  the  respondent. 

This  emphasizes  the  preservation  of  the  character  of  the  proceeding  as 
a  diSO'oveiy  proceeding. 

This  order  may  be  substantially  in  the  following  form: 


Order  under  §  2676. 


Surrogate's  Court, 
County  of 


Title. 


On  reading  and  filing  the  petition  of  A,  B.,  sole_  executor  of 
the  last  will  of  B.  D.,  deceased,  hereWore  duly  probated  in 
this  court,  and  the  affidavit  of  X.  Y.  verified  the  day 

of  '  from  which  it  appears,  to  the  satisfaction  of  the 

Surrogate,  that  there,  are  reasonable  grounds  for  an  inquiry, 
under  §  2675  of  the  Code,  respecting  a  certain  {specify  thefisset) 
{or  stale  the  sum  of  money)  which  petitioner  avers  should  be 
delivered  to  him  {or  which  should  be  included  by  him  in  his 
inventory  or  appraisal)  and  which  appears  to  be  in  the  pos- 
session or  under  the  control  of  Q.  S.,  or  within  his  knowledSge 
or  information,  all  which  he  is  withholding  from  petitioner 
(or  state  other  reason  in  §  2675).  ,  ^ 

It  is  ordered:  That  an  inquiry  be  had  under  §  2675  of  the  Code, 
and  that  Q.  S.  {and  name  other  vntnessesif  any)  be  and  is  hfereby 
ordered  and  directed  to  attend  before  Hon.  '    a  Sur- 

rogate of  this  Court,  on  the  day  of  (or  fcrrihr- 

mth)  and  be  examined  accordingly,  and .  thereupon  to  show 
cause  why  he  should  not  deliVer  said  property  if  i^  hig  cpiitrpl. 

§  716.  Mode  of  service  to  be  strictly  observed. — The  provisions  of 
§  2675  must  be  strictly  construed.  It  has  been  held  under  the  old  sections 
that  it  is  proper  for  the  respondent  to  appear  and  move  to  dismiss  the 
proceeding  if  the  Code  requirements  were  not  follo\^ed.  Jdauran  v.  Haw- 
ley,  2  Dem.  396. 

In  the  case  just  cited,  Surrogate  Rollins  held,  that  the  citation  must  be 
served  as  required  by  former  §  2520;  and  that,  as  tothe  order,  the  original 
order  mtist  be  exhibited  if  it  is  desired  to'  bring  the  party  served  into  con- 
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tempt  because  of  his  disobedience  of  its  dipeetions,  citing  Hawland  v. 
Ralph,  3  Johns.  20;  Billings  v.  Carver,  54  Barb.  40;  Gross  v.  Clark,  1  Civ. 
Proc.  Rep.  25,  affirmed  in  Court  of  Appeals,  1  id.  469.  The  new  act 
calls  for  service  of  a  certified  copy  of  the  order>  and  proper  witness  fees 
paid. 

§717.  The  inquiry  and  hearing. — The  decisions  as  to  this  inquiry 
under  the  amendments  by  Laws  1903,  chap.  526,  are  no  longer  applicable 
under  the  new  act.  The  effect  of  the  waiver  of  §  829  may  survive.  For  it 
was  held  that  the  waiver  resulted,  whoever  might  be  the  interrogator, 
even  the  Surrogate.  Killian  v.  Heinzerling,  114  App.  Div.  410.  More- 
over, since  it  was  to  survive  in  future  litigation  it  lives,'  if  created  before 
the  act  of  1914  went  into  operation,  and  can  be  asserted  in  "any  other 
action  or  proceeding"  respecting  that  property  or  transaction.  Ihid.  and 
see  Matter  of  Van  Alstyne,  147  App.  Div.  44;  Matter  of  Benioff,  73  Misc. 
493,  495;  Griswold  v.  Hart,  142  App.  Div.  106.  In  Matter  of  Benioff, 
Fowler,  Surr.,  wrote  an  illuminating  opinion  on  the  effect  of  former  §  2710 
on  the  rule  fixed  by  §  829.    He  says: 

Discovery  proceedings  in  this  court  are  governed  by  the  ordinary  rules  of  evi- 
dence {Tilton  V.  Ormsby,  10  Hun,  7;  aff'd  70  N.  Y.  609;  Matter  of  Wagner,  119  id. 
36),  and  section  829,  Code  of  Civil  Procedure,  applies  to  such  proceedings.  Tiltan 
V.  Ormshy,  10  Hun,  7;  aff'd  70  N.  Y.  609. 

After  pointing  out  that  there  being  no  consent  he  could  not  "determine" 
the  disputed  title  he  adds : 

It  is .  certainly  of  some  value  to  the  personal  representaitives  to .  obtain  such  a 
discoveiy,  in  some  cases.    But  this  proceeding  exemplifies  that  such,  a  discoye^y 
I   ,.is  not  altogether  without  its  dangers  to  the  personal  representatives  vifho  invoke  it,. 
The  personal  representatives  have,  by  section  829,  Code  of  Civil  Procedure,  the 
advantage  _of  keeping  sealed  the  mouth  of  the  person  claiming  the  property,  in  so 
far  as  his  testimony  concerns  a  personal  transaction  or  commimication  between 
the  witness  and  the  deceased  person.    But  if  the  personal  representatives  thieipr 
selves  call  a  person  so  disqualified  to  the  stand,  and,  interroga,te  him  under,  path, in 
regard  to  matters  concerning  which  he  is  otherwise  incompetent,  this  operates  as,  a 
waiver  of  such  incompetency,  as  he  is  iipt  then  testifying  in  his  own  behalf.    Car- 
penter  v.'  Soule,  88  N.  Y.  251,  257;  Holcomb  V.  Harris^  166  id.  257.    Such  waiver 
opens  the  door  to  the  witness  to  give  his  testimony  upon  the  prohibitedmatters  so 
ehcited  by  the  personal  representatives,  in  any  future  proceeding  or  action  in  ju- 
■  dicio.    R^ople  v.  Bloom,  193  N.  Y.  1,   This  last  rule  the  pptitiPiOers  themselves  now 
invoke  in  this  pjoceeding,  claiming  tha,t  they  have,  not  as  matter  of  fact  examined 
;  the  witness  concerning  any  matter  or  transaction  concerning  which  he  was  dis- 
qualified under  section  829,  Code  of  Civil  Procedure.    They  now  on  their  part 
object  to  certain  interrogatories  put  to  the  witness  by  his  crtrn  counsel  on  cross- 
examination,  as  precluded  by  section  829,  Code  of  Civil  Procedure.    If  the  objec- 
:   tionable  matter  is,  not  cross-examination,  hut  new  mattfsr,  the  objections  so  token 

are  undoubtedly  well  taken."    Citing  Smith  v.  Lehigh  VqU^  R.  B,  Co.,  177  N.  Y. 

379.  .,,..,,.,.-.    .,.•■•    , 

And  he  concludes  that  the  rights  of  the  party  can  be  saved  in  any  futwe 
proceeding  by  objection  and  exception  on  the  record  before  him. 

Thfe  ordinary  rules  of  evidence  govern  the  inquiry.    Matter  of  Benioff, 
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mpra,  citing  Tilion  v.  Ormsby,  10  Hun,  7,  aff'd;70  N.  Y.  609;  Matter-of 
Wagner,  119  N.  Y.  36.    ■ 

Even  when  the;  rule  was  that  a  verified  answer  ended  the  ttiatterin  the 
Surrogate's  Court  the  courts  were  not  very  strict  in  insisting  upon  the 
formality  of  the  answer.  These  cases  may  still  apply  as  to  the  formality  of 
the  answer  now  permitted.  The  Surrogate  determines  whether'  the  answer 
filed  is  sufficient.  See  cases  referred  to  in  §  714  above..  A  mere  denial  by 
the  person  cited  that  he  hasin  his  possession  property  of  the  decedent  is 
not  enough,  as  the  Surrogate  is  to  determine  that  upon  his  examination 
under  oath.  Matter  of  O'Brien,  65  App.  Div.  283,  290;  Matter  of  Seaman, 
16  N.  Y.  Wkly.  Big.  118.  The  power  to  grant  leave  to  amend  has  been 
exercised.  Public  Administrator  v.  Elias,  4  Dem.  139.  And  answers  which 
have  not  conformed  to  the  exact  wording  of  the  section  or  have  been 
"inartificially  drawn,"  were  sustained  where  they  were  sufficient  to  raise 
an  issue  as  to  title  of  the  property,  because  of  the  original  limitation  by 
the  decisions  of  the  power  of  the  Surrogate  to  the,  mere  inquiry  into  the 
question  of  possession.  See  Matter  of  Wing,  41  Hun,  452,  ^5^;.\Matter  of 
MastertofTf,,  6  Dem.  450. 

In  Matter  of  Wing  the  respondent's  answer  recited  only  that  the  property 
in  question  was  placed  in  his  hands  by  the  decedent  under  an  agreement ' 
that  it  should  be  held  as  security  for  advances  made  and  to  be  made  to  the 
decedent,  which  advances  were  never  repaid,  a,nd  Ijhat  respondent  under 
the  agreenient;  disposed  of  ihe  property  in  the  lifetime  of  the  decedent,  and 
applied  the  whole  of  the  proceeds  'towards  his  own  reimburseiiieht,  and 
that  none  of  such  property  remained  in  his  possession.  The  Surrogate's 
order  dismissing  the  proceeding  was  affirmed  by  the  General  Term.  See 
Estate  of  Cunard',  1  Connoly,  16.  See  also  Matter  of  AfcGee, '63  Misc.  494. 
Ui^der  the  section, as  it  now  stands,  apd  in  view  of  the  discretion  to  4ismiss 
which  the  Surrogate  still  has,  it  is  advisable  for  the  respondent  claiming  a 
right  of  title  or  possession  to  assert  it  specifically  and  on  adequate  allega- 
tions of  fact.  For,  if  he  makes  a  -prima  fade  case  of  unimpeachable  right 
the  Surrogate  can.  dismiss  and  remit  the  petitioner  to  an  action  if  the  issue 
is  beyond  his  jurisdiction.  -Using  the  obvers^. of  the  langjiage  of  Matter 
of  Gick,  113  App.  Div.  16,  if  it  conclusively  appear  as  mattesr  of  law  from 
the  sworn  allegations  of  respondent's  answer  that  his  claim*  of  title  is  well 
founded,  the  Surrogate  may  decline  to  order  an  "inquiry"  and  proceed  to 
the  "hearing."    See  cases  in  §  714,  swpm. 

§  718.  Return  day — Hearing. ^:The,  requirement  of  lihe  order  that 
the  respondent  appear  and  be  examined  is  one  the  operation  of  which  ter- 
minates with  the  hearing,  unless  it  is  duly  and  formally  adjourned,  in 
which  case  the  respondent  is  bound  to  attend  upon  the  adjourned  day. 
If  formal  adjtiufhment  is  not  had,  or  noted,  the  respondent  cannot  be 
punished  for  contempt  for  failure  to  appear  at  a  subsequent  date,  arid*  com- 
plete the  examination."  Nevertheless,  the; Surrogate's  Jurisdiction  is  not 
divested,  he  retains  his  jurisdiction  until  the  proceedings  determine  in  a 
decree  orin  a  discontinuance;  and  if  the  respondent  baa ibeen  released  from 
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obligation  to  attend  by  inadvertent  omission  to  take  an  adjournment,  it 
will  only  be  necessary  to  secure  a  further  direction  from  the  Surrogate  re- 
quiring him  to  attend  upon  another  return  day.  Matter  of  i^preen,  1  Civ. 
Proc,  Rep.  375.  ■ 

§  719v  The  issue.-^If  the  respondent  has  refused  delivery  because  he 
is  the  "owner  of  the  property,  or  entitled  to  possession  thereof,  by  virtue 
of  a  lien  thereon,  or  special  property  therein,"  the  Cbde  formerly  permitted 
him  to  file  a  duly  verified  answer  which  ended  the  proceeding.  But  since 
the  change  in  1903  he  was  given  greater  latitude,  in  a  sense.  He  might 
set  up,  by  answer,  any  facts  "showing  cause  why  the  examination  should 
not  proceed."  In  Matter  of  Gick,  49  Misc.  32,  the  Surrogate  pointed  out 
the  development  of  the  proceeding,  its  increasingly  inquisitorial  character, 
aiid  yet  the  protection' 6f  respondent  in  optenihg  his  nioiith  to  testify  to 
transactions  with  decedent  in  case  he  be  examined  ofn  his  assertion  of 
title.  It  is  also  noted  in  the  opinion  that  delivery  of  the  property  is  only 
one  form  of  the  relief.  Informatibn  respecting  it,  for  inventory  or  ap- 
praisal, is  also  obtainable.  This  is  still  true,  for  the  ground  of  the  order 
may  be  respondent's  refusal  to  impart  knowledge  or  information  he  may 
have  respecting  the  money  or  other  asset.  ' 

Therefore  we  repeat,  the  respondent  would  better  "put  his  best  foot 
forward  "  in  his  answer.  The  answer  may  be  substantially  in  the  following 
form: 

Surrogate's  Court, 
County  of 
Answer  under  §  2676. 

Title. 


The  answer  of  the  respondent  in  the  above  entitled 

proceeding  respectfully  shows  to  this  Court  and  alleges: 

1.  That  he  has  been  served  .with  an  order  made  by  Mr.  Sur- 
rogate on  the  >  day  of  191  ,  requir- 
ing him  to  attend  personally  at  the  time  and  place  therein  speci- 
Note.  The  allega-  fied  and  to  be  examined  concerning  certain  money  {or  other 
tion  of  ownership  was  -personal'  property)  Of  late  of  deceased,  alleged 
fonnerly  held  suffi-  to  be  in  the  possession  or  under  the  control  of  this  respondent 
cieijt  withoiit  shoeing,  {or  alleged  to  be  w;ithin  his  knowledge  or  information) . 
how  he  bpcame  the ,  2.  The,respondent  further  shows  that  he  is  the  owner  of  the 
owner;  specific  details  property  described  in  the  petition  filed  herein  upon  which  said 
were  only  required  citatibn  was  issued  by  reason  of  the  following:  (AToiie.) 
wherethe  right  to  pos-  [2a.  Or>  if  ike  respondent  does  not  claim  ownership  but  wierely 
session  is  claimed  by  <Ae  ripAno  iAei  possession.  o/<Ae  proper/^,!  sta<e;.  and  the  respondent 
virtue  of  a  hen,  etc.  further  says,  that  he  admits  that  property  described  in  the  pe- 
See,  below,  Metropol-  tition  upon  which  said  citation  was  issued  is  in  his  possession; 
itan  Trust  Co.  w.  Rod-  but  he  avers  that  he  is  entitled  to  the  possession  thereof  by  virtue 
gers,  1  Dem.  365.  of  a  lien  thereon  {or  special  property  therein)  arising  out  of  and 
Now,  it  is  advisable  to  existing  by  reason  of  the  following  facts:  {here  state  concisely  the 
plead  the  facts,  e.  g.,  circumstance  entitling  him  to  such  possession).  {Note.)] 
in  Matter  of  Haniman,  Or  26,  allege  that  the  respondent  never  had  any  knowledge  or 
50  Misc.  245,  re-  information  respecting  the  matter,  if  such  be  the  case. 
spondent    alleged    an        Or  2c,  allege  that  he  has  given  the  petitioner  all  the  informa- 
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agreement  in  writing,    (jipnhe!  h^  respecting  the  property  including  copies  of  all  let- 
vesting  title  in  him.        ters  or  instruments,  etc. 

Note.  See  Matter  Wherefore,  respondent  alleges  that  the  foregoing  facts  show 
of  Motz,  5  N.  Y.  St.  that  the  petitioner  is  not  entitled  to  the  possession  of  said 
Rep.  343;  Delamater  property,  (or  to  include  it  in  an  inventory  and  appraisal  of  the 
V.  M'Cashie,  4  Dem.  estate  of  said  decedent)  and  prays  that  the  proceeding  be  dis- 
649,  553,,  and  Matter    missed.  ,  ^  ,, 

of  Hastings,   6   Dpm.        Or,  he  avers  that  he  is  entitled  to  have  his  titlp,  (jo  such  prop- 
423.  erty  go  claimed  by  petition,  tried  by  a  jury,  and  accordingly 

demands  such  trial  of  such  issue  presented  by  the  foregoing 
answer. 

(Dated.)  (Signature.) 

(Verification.) 

§  720.  The  decree. — Tlie  alternate  forms  of  the  decree  are  shown  in 
§  2676,  which  replaces  forrner  §  2710  which  section  was  part  of  the  amenda- 
tory scheme  of  1903.  It  emphasized  the  discretion  of  the  Surrogate.  Under 
l^ciUer  of  Gick,  113  App.  Div.  16,  delivery  might  be  decreed  (a)  if  adjnitt^d 
facts  show  witnegs.to  be  in  control;  (6)  of  property  to  the  immediate  posses- 
sion of  which  petitioner  is  enti,tled.  But,  under, that  act,;  if,  right  was  ia 
issue  only  consent  gave  the  Surrogate  power  to  try  the  issue.  Elimina;ting 
that  feature  the  rules  are  practically  the  same.  Thus:  delivery  decreed 
if,  it  "  cpncliu^ively , appears  as  matter  of  law,  that  respoiideivt'^  claim  is  not 
well  founded."  So  in  Matter  of  Stiens,  60  Misc.  631,  the  Surrogate  hel4  the 
alleged  boarding  house  lien  to  have  no  valid  basis.  Matter  of  Raleigh,  75 
Misc.  55,  presented  a  novel  point.  The  donee  of  certain  securities,  claiming 
by  gift,  was  met  by  the  defense  that  the  very  securities  did  not  have  aflBxed 
the  proper  stamps  under  §  270  of  the  Tax  Law  and  hence  that  under  §  ^78 
id.,  no  proof  of  the  transfer  could  in  such  case  be  "offered  or  received  in 
evidence  iujany  Court  in  this  State.^' 

Butj  conceding  possession  or  control,  respondent  may  still  be  asserting 
right  to  the  property,  which  is  disputed.  The  old  cases  based  on  consent 
no  longer  a,pply,  such  as  Matter  of  Kellogg,  72  Misc.  303;  Matter  of  Stiens, 
60  Misc.  631;  Master  o/McGee,  63  M;isc.  494. ,. 

The  decree  which  the  Surrogate  is  authorized:  to  make  in  such  a  proceedr: 
ing  is  based  upoti  the  examination  had  and  other  testimony  taken.  The 
Surrogate  acts  judicially,  and  the  examination  rhust  proceed  under  the  or- 
dinary rules  of  evidenc^.  Tilton  v.  Ormshee,  70  N.  Y.  609,  aff'g  10  Hun,  7. 
If  issue  is  joined  the  mere  examination  of  respondent  develops  into  a  trial. 
In  N.  Y.  County  the  "inquiry"  could  be  before  the  Surrogate  at  Special 
Term  before  whom  the  order  was  returnable.  But  the  "trial"  would  have 
to  be  set  over  to  a  trial  term. 

The  following  precedent  is  suggested: 
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Surrogate's  Court 
Caption, 


Decree  under  §  2676, 
Code  Civ.  Proc. 

See  Form  61,  III. 


Title. 


Note.  If  affidavits 
or  other  evidence, 
\yritten  or  oral,  tend- 
ing to  support  the  al- 
legations' of  the  peti- 
tion accompanied  it, 
recite  |^he  same  as 
having  been. read  and 
filed. 

Note.  Set  forth  con- 
cisely  the  issue  pre- 
sented. Or,  if  he  made 
default,  recite  his  be- 
ing sworn  and  exam- 
ined. 


Note.  See  De  La^ 
rmUer  v.  M'Caskie,  5 
Dem.  8.  Fifty  dol- 
lars held  reasonable 
as  costs. 

See  also.  Estate  of 
Nithersa/ti,  2'Connoly, 
6,9. 


The  petition  of  executor  under  the  last  will  arid  tes- 

tament of  deceased,  verified  the  day  of 

having  been  presented  to  this  court,  from  which  letters  testa- 
mentary duly  issued  to  such  executor,  setting  forth  on  knowl- 
edge {or  information  and  belief)  facts  tending  to  show  that 
money  [or  personal  property)  which  should  be  delivered  to  such 
executor  (or,  included  in  an  inventory  or  appraisal),  was  in  the 
possession  of,  (or  under  control  of)  who  withholds  the 

same  from  such  executor,  so  that  it  cannot  be  inventoried  or 
appraised;  (or  was  within  the  knowledge  or  information  of 
who  refused  to  impart  knowledge  or  information  by  him  pos- 
sessed concerning  the  same)  and  praying  an  inquiry  respecting 
such  property;  and  that  the  person  complained  of  should  be 
ordered  to  attend  the  inquiry  and  be  examined  accordingly. 
(Note.) 

And  the  Surrogate,  being  satisfied  on  the  papers  .so  presented, 
that  there  were  reasonable  grounds  for  the  inquiry,  having 
made  an  order  accordingly;  now,  etc.,  on  filing  4ue  proofs  of 
the  persQnal  service  upon  s^id  ,  of  said  order  of  the  Surro- 

gate on  the  respondent  herein  requiring  the  respondent  to  attend 
personally  at  the  time  and  place  therein  specified,  and  the  re- 
spondent ha,ving  attended  as  required  by  said  order  and  having 
submitted  an  answer  duly  verified.  (Note.)  And  the  Surrogate, 
having  set  the  matter  for  hearing,  and  said  (and,  if 

such  be  the  fact,  and  names  of  other  witnesses  examined) 
having  thereupon  been  duly  sworn  and  examined  fully  and  at 
large  respecting  tjie  property  of  the  decedent. 

And  it  appearing  from  the  fa,cts  proved  upon  the  said  hearing 
that  respondent  is  in  tjie  control  of  the  following  property 
(specify)  to  the  immediate  possession  of  which  the  petitioner 
is  entitled;,  <fr  ,(A,  if  it  so  developed,  that  respondent  has  good 
title  to  said  property;  or,  that  he  is  entitled  to  retain  possession 
thereof  by  virtue  of  a  special  lien  thereon,  e.  g.,  having  received 
the  same  from  the  decedent  as  collateral  to  a  debt  still  unpaid' — 
specify  whether  evidenced  by  note  or  bond). 

Now,  on  motion  of  attorney  for  said  executor,  it  is 

Ordered,  Adjudged  and  Decreed  that  the  said  de- 

liver possession  of  the  following  property  (sr  pay  simi- 

lars) to  the  said  as  executor  of  the  last  will  and  testar 

ment  of  deceased;  and  it  is  further 

Adjudged  and  Decreed  (here  insert  directions  as  to  costs  and 
disbursememts) .    (Note.) 

(or,  in  proper  case,  that  the  petitioner  is  not  entitled  to  the 
possession  of  said  property);  ; 

Or,  in  proper  case,  substitute  at  end  of  A  above. 

Ordered,  Adjudged  and  Decreed  that  the  proceeding  be  and 
the  same  hereby  is  dismissed  (with  costs,  etc.). 

(Signature.) 


It  is  important  that  the  decree  should  specify  distinctly  the  property  to 
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be  delivered;  accordingly,  an  order  including  in  addition  to  specific  items 
"all  other  property,  goods,  chattels,  credits  and  effects  of  •  deceased, 

in  the  possession  or  under  the  control  of  the  respondent"  will  not  be  up- 
held. The  order  and  the  warrant  issued  under  §  2676  must  bothi  be  specific. 
Tiltonv.Ormsby,  10  Hun,_7,  9,  aff'd  70  N.  Y.  609. 

inventory:  appraisal 

§  721.  Ascertaining  the  estate;  inventory  and  appraisal. — The  second 
proceeding,  above  specified  (see  §  708),  in  ascertaining  the  estate  is  by  in- 
ventory and  appraisal. 

The  making  of  an  inventory  and  the  appraisal  of  the  personal  property 
exhibited  thereby,  is  required  and  provided  for  by  §  2665  of  the  Code, 
which  is  as  follows: 

§  2666.    Appointment  of  appraisers  and  making  inventory. 

On  the  application  of  an  executor  or  administrator,  an  order  must  be  entered  in 
the  surrogate's  court  appointing  two  disinterested  appraisers,  as  often  as  may  be 
necessary,  to  appraise  the  personal  property  of  a  deceased  person.  The  executor 
or  administrator,  within  three  months  after  qualifying  and  after  giving  at  least 
five  days'  notice  personally  or  by  mail  to  the  legatees  or  next  of  kin,  residing  in  the 
county  of  the  decedent,  and  posting  a  notice  in  three  public  pla,ces  of  the  ttiwn,  or 
city  where  he  resided,  specifying  the  time  and  place  at  which  the  appraisement 
will  be  made,  must  make  a  true  and  perfect  inventory  of  all  the  personal  property 
of  the  decedent.  Before  making  the  appraisement,  the  appraisers  mutt  take  and 
subscribe  an  oath,  to  be  inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  must  in  the  presence  of  such  of  the 
parties  interested  as  attend,  estimate  and  appraise  the  property  exhibited  to 
them,  and  set  down  each  article  separately  with  the  value  thereof  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 

Former  §  2711  of  this  Code.  From  2  R.  S.  82  (Part  2,  o.  6,  tit.  3),  §§  1-5;  t: 
1873,  c.  225;  L.  1893,  c.  686;  L.  1901,  c.  195;  L.  1916,  c.  624. 

§  722.  Precedents  suggested. — The  application  of  the  executor  or  ad- 
ministrator for  appointment  of  appraisers  may  be  in  the  following  form: 
[See  also  Redfield's  forms,  post,  No.  57,  I- VI.] 

Surrogate's  Court, 
County  of 
Application  for  ap-    In  the  Matter  of  the  Estate  of  1 
pointment      of       ap-  Deceased.  J 

praisers  under  §  2665.        To  the  Hon:.  ,  Surrogate: 

Application  is  hereby  made  by  as  of  the 

estate  of  late  of  the  of  deceased,   to 

have  appraisers  appointed  to  estimate  and  appraise  the  per- 
sonal property  of.  said  deceased. 
Dated  19 

The  order  of  the  Surrogate  is  thereupon  entered  a^nd  may  be  substan- 
tially in  the  following  form: 
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Surrogate's  Court 
Caption. 
Present: 

Hon. 

Surrogate. 
Order      appointing    In  the  Matter  of  the  Estate  of 
appraisers.  Deceased. 

Upon  the  application  of  the  of  the 

of  late  of  the  of  in  said  County  of 

deceased. 

It  is  Ordered,  that  and  two  disinterested  per- 

sons, be  and  they  are  hereby  appointed  appraisers  of  the  per- 
sonal property  of  said  deceased. 

Surrogate. 

The  notice  which  the  executor  or  administrator  is  required  to  give  to  the 
legatees  and  next  of  kin,  under  §  2665,  may  be  in  the  following  form: 

To  all  persons  interested  in  the  estate  of  late  of  the 

Notice  under  §  2665.  of  County  of  ,  N.  Y.,  deceased: 

Notice  is  hereby  given  that  the  undersigned,  as  the  of 

the  of  said  deceased,  with  the  aid  of  the  appraisers  ap- 

pointed by  the  Surrogate  of  said  County,  will  on  the 
day  of  19      at  o'clock  in  the  noon  at 

the  late  residence  of  the  said  deceased,  in  said 
proceed  to  make  an  appraisement  and  inventory  of  all  the  goods, 
chattels  and  credits  of  said  deceased,  according  to  law. 

Dated  this  day  of  19 

While  the  last  sentence  of  §  2665  was  repealed  in  1916,  it  is  still  the  fact 
that  service  may  be  personal,  or  if  not,  in  any  of  the  modes  prescribed  in 
§  797  of  the  Code.  If  made  through  the  Post  Office  add  three  days  under 
§  798  to  the  time  of  prerequisite  notice  specified  in  §  2665.  Also  note 
amendment  to  §  2768,  subd.  18,  by  Laws  1916,  chap.  447,  whereby  "post 
office"  is  made  to  include  "branch  post  office"  and  "substation"  as  well 
as  letter  box  as  heretofore.  The  notice  must  also  be  "posted"  in  three 
public  places.    Section  2665. 

The  oath  of  the  appraisers  is  usually  printed  at  the  head  of  the  official 
form  of  inventory  furnished  by  most  of  the  Surrogates'  Courts,  and  is  to 
the  effect  that  the  appraiser  "will  truly,  honestly  and  impartially  appraise 
the  personal  property  of  the  decedent  which  shall  be  exhibited  to  him,  ac- 
cording to  the  best  of  his  knowledge  and  ability." 

It  is  often  the  case  that  the  property  is  in  different  or  distant  places. 
The  same  or  different  appraisers  may  deal  with  it  in  such  case  under  §  2666. 
After-discovered  property  must  be  dealt  with  within  a  month  after  the 
discovery.    The  section  provides: 

§  2666.    Appraisal  in  different  places;  appraisal  of  newly  discovered  properly. 

Should  any  of  the  personal  property  to  be  inventoried  be  in  different  or  distant 
places,  the  same  appraisers  may  complete  such  inventory  in  any  place  where  such 
property  may  be,  and  may  adjourn.the  appraisal  to  such  place;  or,  upon  appUcation 
duly  made,  the  sorrogate  may  appoint  other  appraisers  to  make  the  inventory 
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of  such  unappraised  property,  and  the  same  notice  of  such  appraisal  shall  be  given 
as  for  the  local  appraisal  except  the  posting  of  notices. 

If  personal  property  not  mentioned  in  any  invefttory  come  to  the  possession  or 
knowledge  of  an  executor  or  administratoi',  he  must  cause  the  same  to  be  duly 
appraised,  and  an  inventory  thereof  to  be  returned  within  one  month  after  the  dis- 
covery thereof;  and  the  making  of  such  inventoiy  and  return  may  tie  enforced  in 
the  same  manner  as  in  the  case  of  a  first  inventory. 

Parts  of  former  §§  2711,  2714  of  this  Code,  combined  and  modified. 

§  723.  The  inventory. — The  inventory  must  be  made  by  the  executors 
or  administrators  within  three  months  (now  substituted  for  "a  reasonable 
time")  after  qualifying.  It  is  the  duty  of  an  executor  or  administrator  to 
make  and  file  an  inventory.  So  far  as  the  representative  is  concerned,  it 
consists  of  a  statement  of  the  assets,  but  prior  to  its  being  returned  and 
filed,  it  must  include  the  appraisal  by  the  appraisers  appointed  by  the 
Surrogate  under  §  2665.  In  preparing  the  inventory,  posting  the  notice, 
giving  notice  to  the  legatees  and  next  of  kin,  and  other  proceedings  re- 
quired by  the  statute,  care  must  be  taken  to  conform  to  the  requirements 
of  the  Code.  If  any  of  the  steps  required  are  dispensed  with,  the  appraise- 
ment is  invalid,  and  the  disbursements  made  by  the  representative  for  an 
invaUd  appraisal  will  not  be  allowed,  but  must  be  borne  by  the  representa- 
tive personally.    Salomon  v.  Heichel,  4  Dem.  176,  Rollins,  Surr. 

The  statute  regulating  these  provisions  for  the  preparation  and  return 
of  the  inventory,  do  not  seem  to  contemplate  ahy  interference  by  legatees 
or  next  of  kin  with  the  action  which  the  executors  or  administrators  aided 
by  the  appraisers  are  required  to  take.  Vogel  v.  Arbogast,  4  Dem.  399, 
401.  The  representa.tive  must  act  upon  his  own  responsibility  and  under 
the  sanction  of  his  official  and  special  oath.  The  only  right  of  persons  in- 
terested to  interfere  is  provided  by  §  2668  discussed  below,  whereunder  a 
creditor  or  person  interested  may  present  to  the.  Surrogate's  Court  proof  by 
affidavit,  that  the  representative  has  failed  to  return  an  inventory,  or  a 
sufficient  inventory,  in  which  case  the  Surrogate  is  authorized  to  require 
performance  of  this  duty  by  order.  See  Forsyth  v.  Burr,  37  Barb.  540; 
Schmidt  v.  Heusrier,  4  Dem.  275.  Therefore,  where  parties  interested  de- 
sire to  impeach  the  accuracy  of  an  inventory,  they  cannot  do  so  in  a  direct 
proe^dihg  for  the  purpose.  If  the  inventory  is  properly  verified  by  the 
oath  of  the  executor  or  administrator,  the  proper  practice  is  to  await  the 
accounting  whereupon  all  disputed  questiohs  respecting  the  existence  of 
assets  or  their  valuation  can  be  determined.  Vogel  v.  Arbo§QM,  sinpra,  at 
p.  403,  citing  Thomson  v.  Thomson,  1  Bradf.  2^^;  Montgomery  v.  Dunning, 
2  Bradf.  220;  Waring  v.  Waring,  1  Redf.  205;  Sheerin  v.  Public  Administra- 
tor, 2  Riedf.  421. 

In  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62,  rev'd  on  another  point  in  1  Cow. 
743,  it  was  held  to  be  a  strong  indication  of  improper  conduct  that  the  repre- 
sentative did  not  voluntarily  file  an  inventory.  This  was  long  before  the 
transfer  tax  appraisals  were  inaugurated.  This  latter  appraisal  in  which 
the  State  is  the  moving  inquisitorial  party  results  in  a  more  accurate  and 
conclusive  valuation,  and  many  attorneys  no  longer  advise  the  inventory 
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appraisal  leaving  it  to  persons  interested  to  require  it  under  §  2669  below, 
if  so  advised. 

Section  2667  provides  what  the  inventory  must  contain  more  concisely 
than  did  former  §  2714,  and  is  as  follows: 

§  2667.     Contents  of  inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds,  mortgages, 
notes  and  other  securities  for  the  payment  of  money  belonging  to  the  deceased, 
known  to  the  executor  or  administrator  and  of  all  debts  owing  by  such  executor  or 
administrator  to  the  deceased  whether  discharged  by  the  will  or  not,  with  the  name 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  payable,  the  amount 
due  at  decedent's  death  and  the  sum  which,  in  the  judgment  of  the  appraisers,  is 
collectible  on  each  security;  and  of  all  moneys  belonging  to  the  deceased,  which 
have  come  to  the  hands  of  the  executor  or  administrator. 

Former  §  2714  of  this  Code,  in  part.  From  2  R.  S.  84,  §§  11-14;  Id.,  56,  §  24; 
L.  1893,  c.  686. 

THE   FORM   OF  THE   INVENTORY 

Surrogate's  Court, 

County  of 
In  the  Matter  of  the  Inventory 

and  Appraisal  of  the  Goods, 

Chattels,  and  Credits  which 

were  of  late  of 

Deceased. 
State  of  New  York,  1 

County  of  )     "     Oath. 

I  of  the  Town  of 

duly  appointed  by  the  Surrogate  of  the  said  County  of 
do  and  declare  that  I  will  truly,  honestly,  and  impar- 

tially appraise  the  personal  property  of  late  of  the  said 

County  of  deceased,  which  shall  be  for  that  purpose 

exhibited  to  me,  to  the  best  of  my  knowledge  and  ability. 
Sworn  to  this  day  of 

A.  D.  19    before  me. 


Inventory 
praisal. 


and    ap- 


Note.  Each  ap- 
praiser must  take  a 
separate  oath. 


{Note.) 
in  said  County,  Appraiser, 


A  True  and  Perfect  Inventory  of  all  the  goods,  chattels, 
and  credits  which  were  of  late  of  the  Town  of  in 

the  County  of  deceased,  made  by  the  Administrat 

of  the  said  deceased,  with  the  aid,  and  in  the  presence  of 
of  the  said  County  of  they  having  been  duly  appointed 

and  sworn  Appraisers;  containing  a  full,  just  and  true  state- 
ment of  all  the  personal  property  of  the  said  deceased,  which  has 
come  to  the  knowledge  of  the  said  Administrat  and 

particularly  of  all  bonds,  mortgages,  notes  and  other  securities 
for  the  payment  of  money  belonging  to  the  deceased,  known  to 
the  administrator,  and  of  all  debts  owing  by  said  Administrat 
to  the  deceased  {if  case  of  Executor,  add  whether  discharged  by 
the  will  or  not),  specifying  the  names  of  the  debtors  in  each 
security,  the  date,  the  sum  originally  payable,  the  amount  due 
fit  decedent's  death,  and  the  sum  which,  in  the  judgment  of  the 
Appraisers,  may  be  collectible  on  each  such  security;  and  of  all 
moneys  belonging  to  the  deceased  which  have  come  to  the  hands 
of  the  said  Administrator. 

Upon  the  com{^letioa  of  this  Inventory,  duplicates  thereof 
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Note?-  Where  a 
person  having  a  fam- 
ily shall  die,  leaving 
a  widow  or  husband, 
or  minor  child  or  chil- 
dren, the  articles  speci- 
fied in  §  2670  shall  not 
be  deemed  assets,  but 
must  be  included  and 
stated  in  the  Inventory 
of  the  Estate,  without 
being  appraised. 


Note.  Give  full 
schedule  of  the  va- 
rious specific  articles, 
such  as  books,  furni- 
ture and  other  house- 
hold chattels,  schedul- 
ing them  under  the 
various  rooms  of  the 
house  so  as  to  be  cap- 
able of  identification 
by  the  appraisers  upon 
their  being  exhibited 
to  them.  The  inven- 
tory should  be  so 
ruled  as  to  allow,  of 
the  amounts  being  in- 
serted by  the  appraisr 
ers  opposite  the  re- 
spective items. 

Note.^  Specify 

whether  this  is  spe- 
cie, bank  bills,  or 
other  circulating  me- 
dium; and  state  where 
each  is. 


have  been  made,  and  signed  at  the  end  thereof  by  the  Appraisers. 

(a)  List  of  exempted  articles. 

(Here  specify,  having  reference  to  section  2670  of  the  Code, 
all  items  of  property,  preferably  in  the  order  of  the  subdivi- 
sions of  that  section,  which  the  widow  and  children  are  entitled 
to  have  exempted,  bearing  in  mind  the  limitations  as  to  number 
or  value  fixed  by  that  section.)    (Ndte?)    ' 

A.  Vnder  ^2^70,  subd.  1. 

Housekeeping  utensils,  musical  instruments,  sewing  machine 
and,  household  furniture,  used  in  and  about  the  house  and 
premises,  fuel  and  provisions,  and  the  clothing  of  the  deceased 
as  follows:  .  .  . 

In  all  not  exceeding  in  value  $500. 

Ihid.,  subd.  S. 

The  family  Bible,  family  pictures  and  school  books  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  $50,  which 
were  kept  and  used  as  part  of  the  family  library,  as  follows:  .  .  . 

Ibid.,  subd.  3., 

Domestic  animals,  to-wit  .  .  .  with  their  necessary  food  for 
sixty  days,  not  exceeding  in  value  $150. 

Ibid.,  svhd.  4- 

Money,  Or  other  personal  property  to-wit:  .  .  .  not  exceeding 
in  value  $150.  , 

B.  Particular  statement  of  all  bonds,  mortgages,  notes,  and 
other  securities  for  the  payment  of  money  under  section  2667. 


Nature  op 
Security. 


Sum  Originally 
Payable. 


Stock  certificates. 

Give  the  name  of  the  corporation,  the  par  of  the  shares,  the 
number  of  shares  and  the  certificate  number.  Also,  whether 
common  or  preferred. 

£romissoiy  notes. 


Debtor. 


Date. 


Sum  Orig- 
inally 
Payable. 


Names  op 
Indorsers. 


Amounts  Col- 
lectible. 


Moneys  belonging  to  the  deceased  which  have  come  to 
the  hands  of  the  executor  or  administrator.    (Note.^) 

C.  (Here  include  any  lease,  estat^  or  interest  in  lands,  crops, 
produce,  accrued  rents,  goods,  wares,  merchandise,  or  other 
assets  described  in  section  2672  not  already  enumerated.) 

D.  Accounts  receivable,  considered  good. 


Name. 


Original 

Amount 

Due. 


Present 

Amount 

Dub. 


'  Date  op 

Last 
Payment. 


Amount  op 

Last 
Payment. 


D.  Accounts  receivable,  not  considered  good. 


Name. 


Original 

Amount 

Due. 


Present 

Amount 

Due. 


Date  of 

Last 
Payment. 


Amount  op 

Last 
Payment. 
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Under  this  any  unliquidated  interest  in  decedent's  business 
or  partnership  may  be  listed  and  detailed. 

E.  Chattels  having  no  ascertainable  value. 

Under  this  head  include  all  items  not  properly  falling  under 
any  head  previously  described  herein,  unless  they  are  of  a  char- 
acter not  to  be  readily  appraised.  Under  this  head  will  nat- 
urally come  collections  of  autographs,  butterflies,  geographical 
specimens,  having  merely  a  local  or  special  interest;  if,  however, 
the  collection  be  one  of  stamps  or  of  coins  having  a  regular 
market  value,  the  appraisers  should  take  the  trouble  to  estimate 
its  value  at  least  approximately. 

F.  Debts  due  by  representative. 

Under  this  head  exhibit  any  just  claims  of  the  deceased  against 
the  representative,  if  there  are  any,  specifying  the  date,  amount 
due,  original  amount,  etc. 

(Signature.) 

Note.    See  2  R.  S.,  Oath  to  iNVENTOBr.     (Note.) 

Tit.  3,  Art.  1,  Chap. 

VI,  §  16,  8th  ed.,  p.    State  of  New  York, 
2558.  County  of 

being  duly  sworn,  says:  I  aip  the  executor  of  the  last 
will  and  testament  of  late  of  deceased;  the 

foregoing  inventory  by  me  made  is  in  all  respects  just  and  true, 
it  contains  a  true  statement  of  all  the  personal  property  of  the 
deceased  which  has  come  to  my  knowledge,  and  particularly 
of  all  money,  bank  bills  and  other  circulating  medium  belonging 
to  the  deceased,  and  of  all  just  cldims  of  the  deceased  against  me, 
according  to  the  best  of  my  knowledge. ' 

(Signature.) 
Sworn  to  before  me,  this 
day  of  19 

§  724.  What  shall  be  deemed  assets. — The  Code  provides  distinctly 
what  should  be  deemed  assets  and  what  articles  are  to  be  exempted  from 
appraisement;  this  is  by  virtue  of  §§  2672  and  2670. 

§  2672.     What  shall  he  deemed  assets. 

The  following  shall  be  deemed  assets  and  go  to  the  executors  or  administrators, 
to  be  applied  and  distributed  as  part  of  the  personal  property  of  the  testator  or 
intestate,  and  be  included  in  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to  year;  and  estates 
held  by  him  for  the  life  of  another  person.  ^ 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in  a  term  of  years 
after  the  expiration  of  any  estate  for  years  therein,  granted  by  him  or  any  other 
person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of  years  for  the  pay- 
ment of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the  purpose  of  trade 
or  manufacture,  and  not  fixed  into  the  wall  of  a  hpuse  so  as  to  be  essential  to  its 
support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time  of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultivation,  except  grow- 
ing grass  and  fruit  ungathered. 

7i  Rent  reserved  to  the  deceased  which  had  accrued  at  the  time  of  his  death. 
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8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts,  money,  and  bank 
bills,  or  other  circulating  medium,  things  in  action,  and'stock  in  any  corporation 
or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  provisions,  moneys 
unpaid  on  contracts  for  the  sale  of  lands  and  every  other  species  of  personal  property 
not  hereinafter  excepted.  Things  annexed  to  the  freehold,  or  to  a  building,  shall 
not  go  to  the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or  devisees, 
except  such  fixtures  as  are  mentioned  in  the  fourth  subdivision  of  this  section. 
The  right  of  an  heir  to  any  property,  not  enumerated  in  this  section,  which  by  the 
common  law  would  descend  to  him,  is  not  impaired  by  the  general  terms  of  this 
section.  Former  §  2712,  Code  Civ.  Proc.  From  2  R.  S.  §  2,  §  3,  §§  6-8.  See  L. 
1893,  c.  686. 

It  may  be  observed  that  there  is  an  additional  statutory  "asset"  for  the 
recovery  and  distribution  of  which  an  administrator  may  be  appointed, 
to  wit,  a  cause  of  action  for  decedent's  death.  See  §§  1902,  1903,  Code  Civ. 
Proc. 

It  is  obvibus  that  before  discussing  the  return,  whether  voluntary  or 
compulsory,  of  the  inventory  we  must  discuss  its  contents  so  as  to  know 
what  is  to  be  deemed  a  "sufficient  inventory."  We  will  then  discuss  §  2670 
as  to  "exemptions"  and  then  return  to  the  final  step  in  this  stage  of  ad- 
ministration, i.  e.,  the  return  itself. 

INSURANCE 

§  725.  What  has  been  deemed  assets. — Policy  of  life  insurance:  assets 
where  "debtor"  resides.  Steele  v.  Conn.  Gen.  Life  Ins.  Co.,  22  Misc.  249, 
253.  See  Morschauier  v.  Pierce,  64  App.  Div.  558.  The  corporation's  res- 
idence being  determined  for  administration  purposes  by  its  representation 
within  the  State  by  an  agent  upon  whom  process  may  be  served.  Id.,  and 
Stdz  V.  Mutual  R.  F.  L.  Asso.,  145  N.  Y.  563,  571. 

See  Leonard  v.  Harney,  173  N.  Y.  352,  as  to  executor's  title  to  an  assign- 
able policy  willed  to  her  "after  the  satisfaction  of  a  debt"  specified  in  will. 

How  question  affected  by  physical  location  of  policy.  See  Holyoke  v. 
Union,  etc.,  Ins.  Co.,  22  Hun,  75,  aff'd  84  N.  Y.  648;  Morrison  y.  Mutual 
Life,  57  Hun,  97;  Johnstonv  Smith,  25  Hun,  171. 

Policy  on  life  of  husbaftd  and  assigned  to  wife  is  an  asset  in  her  estate. 
Morsckauser  v.  Pierce,  supra;  Geoffroy  v.  Gilbert,  154  N.  Y.  741;  Matter 
ofKnoedler,  140  N.  Y.  377;  Gnswold  v.  SaWyer,  125  N.  Y.  411,  414. 

See  Domestic  Relation  Law,  §  52  (old  number  22)  as  to  rights  of'  widow 
under  insurance  on  husband's  life  to  extent  of  insurance,  paid  for  by  hus- 
band, in  premiums  up  to  $500  a  year. 

The  excess  is  to  be  deemed  a  special  fund  in  thci  husband's  estate  and 
primarily  liable  for  his  debts.  See  Kittel  v.  Domeyer,  175  N.  Y.  205,  rev'g 
70  App.  Div.  134.  Of  course  if  there  are  no  debts,  or  a  surplus  left  after 
paying  thern,  the  balance  goes  to  the  wife.    Ibid. 

But  the  excess  is  not  assets.  It  neither' belonged  to  the  husband  in  life, 
nor  is  it  a  part  of  his  estate.  The  words  in  Kittel  v.  Domeyer,  supra,,  hold- 
ing them  applicable  to  creditors  "in  the  event  of  the  other  assets"  being 
insufficient  are  an  inadvertence  t>f  the  reporter  in  the  headnote  based  on 
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the  language  at  p.  213  of  the  opinion.  Mailer  of  Thompson,  184  N.  Y.  36. 
See  p.  45,  substituting  "all  the  assets"  for  "the  other  assets." 

The  Surrogate  has  no  power  to  try  the  question  whether  any  part  of  the 
proceeds  is  (Sharged  with  this  statutory  lien.    Ibid. 

Doubtless  if  the  excess  is  paid  to  the  representatives  as  indicated  in 
Killel  V.  Domeyer,  the  wife  could  require  him  to  account  for  the  "special 
fund"  if  any  be  undisposed  of. 

When  payable  to  "legal  representatives."  Sulz  v.  Mviual  R.  F.  L. 
Asso.,  supra.  See  Matter  of  Viles,  170  App.  Div.  59,  as  to  effect  of 
presence  or  absence  of  "  and  assigns "  after  "  to  legal  representa- 
tives."     ' 

If  the  beneficiaries  of  a  policy  on  A's  life  do  not  survive  him,  their  in- 
terest being  contingent  the  policy  is  paid  to  his  estate.  Bradshaw  v.  Mut 
Tdfe,  187  N.  Y.  347.  The  insured,  by  merely  bequeathing  a  policy,  can- 
not defeat  the  rights  of  the  beneficiaries  named  therein.  Rupperl  v.  Union 
Mut.  Ins.  Co.,  7  Robt.  155.  Nor  can  his  executors  sue  on  it  if  the  bene- 
ficiaries survive  him.  Ruoffv.  John  Hancock  Ins.  Co.,  86  App.  Div.  447. 
Nor  is  it  the'  executor's  duty  to  collect  a  policy  thus  bequeathed.  Piatt 
V.  Moore,  1  Dem.  191.  He  should,  if  he  finds  it  among  decedent's  papers, 
deliver  it  tO  the  named  beneficiary. 

Fire  insurance  policies,  on  which  loss  has  occurred,  are  assets  to  the 
extent  of  the  claim.  The  representative's  duty  if  no  loss  has  occurred, 
and  the  realty  insured  is  not  devised,  is  to  have  the  policy  transferred  to  the 
estate.  If  it  be  a  policy  on  personalty,  a  part  of  the  assets,  he  must  do  so 
also,  and  he  should  do  it  promptly. 

Wheii  so  transferred  the  policy  enables  him  to  sue  for  a  subsequent 
loss.  Lawrence  v.  Niagara  Fire  Ins.  Co.',  2  App.  Div.  267,  aff'd  154  N.  Y. 
752.    See  next  section. 

MISCELLANEOUS 

Partnership  property:  only  the  net  balance  due  decedent  after  partner- 
ship accounting.  Montgomery  v.  Dunning,  2  Bradf.  220;  Campbell  v. 
Campbell,  16  N.  Y.  Supp.  165.  See  Joseph  v.  Herzig,  135  App.  Div.  141. 
(See  below.) 

Stock  exchange  seat  or  decedent's  interest  in  one  owned  by  his  firm. 
Matter  of  Heltman,  174  N.  Y.  254,  257;  Wrede  v.  Gilley,  132  App.  Div. 
293;  Matter  of  Grant,  132  App.  Div.  739,  742,  748. 

Proceeds  of  milk  taken  from  decedent's  farm  by  farmers  working  it  for 
decedent  "on  shares,"  is  "avails  of  the  personal  estate  of  the  intestate"  ' 
and  heJice  assets  in  the  administrator's  hands.    Matter  of  Stridcland,  10 
Misc.  486,  489. 

Commissions  on  transaction  payable  to  decedent,  but  accruing  after 
death.    Matter  of  Gossf  71  Hun,  120. 

'Checks  given  to  wife  at  time  of  decedent's  death,  unless  gift  or  payment 
is  proved.'  MaMer  of  James,  146  N.  Y.  78. 

Rents  accrued  at  decedent's  death.    Miller  v.  Crawford,  14  N.  Y.  Supp. 
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358.    This  includes  rents  payable  in  advance  and  thus  due  when  he  dies, 
fle  T^eefcs,  5  Dem.  194;  -..ini     ii- 

Arrearage  of  rents  and  water  rates.    Lyons  v.  Dorf,  49  Misc.  652. 

Damages  appraised  before  decedent's  death  for  property  taken  under 
condemnation  proceedings.  Ballou  v.  Ballou,  78  N.  Y.  325;  Wendel  v. 
Binninger,  132  App.  Div.  785,  at  p.  788. 

Corn  and  other  annual  crops  "produced  by  care  and  cultivation,  and 
not  growing  spontaneously."  Matter  of  Chamberlain,  140  N.  Y.  390,  392; 
1  Williams  on  Executors,  p.  70;  2  R.  S.  82,  §  6,  subd.  5;  State  v.  Wilbur, 
77  N.  Y.  158;  Bradner  v.  Faulkner,  34  N.  Y.  347.  But  if  not  needed  to  pay 
debts  they  go  to  the  devisee.  '  ' 

Such  residue  of  the  proceeds  of  a  mortgage  the  testator's  widow  had  a 
right  to  use  for  her  support  during  her  life,  but  remaining  unexpended  at 
her  death  became  assets  of  the  testator's  estate.  Matter  of  Clark,  34  N.  Yf 
St.  Rep.  523. 

Rents  and  all  proceeds  of  real  estate  are  assets  in  executor's  hands  where 
all  the  residuary  estate  is  made  one  fund  and  the  realty  subjected  by  the 
will  to  an  equitable  conversion.  Smith  v.  F.  T.  Founding  Co.,  16  App. 
Div.  428. 

Ornaments  of  the  wife  are  assets  of  her  estate.  Matter  of  Whiting,  19 
Misc.  85. 

Good  win  of  business  sold  by  representative.  Matter  of  Silkman,  121 
App.  Div.  202,  aff'd  190  N.  Y.  560;  even  for  purposes  of  transfer  tax. 
Matter  of  Vivanti,  138  App.  Div.  281,  rev'g  63  Misc.  618.  Trade-marks 
and  secret  formula;  of  decedent's  business.  Matter  of  Hiscox,  135  App. 
Div.  848. 

§  726.  What  has  been  deemed  not  assets. — Proceeds  of  policy  by  its 
terms  payable  to  "children."  Senior  v.  Ackerman,  2  Redf.  302.  Mre  in- 
sm-ance  policy  proceeds  on  loss  after  assured's  death  belong  to  heirs. 
Matter  of  Kane,  38  Misc.  276,  280.  While  the  administrator  may  sue  on 
same  he  holds  sum  recovered  as  trustee  for  the  heirs.  Laiorence  v.  Niagara 
F.  I.  Co.,  2  App.  Div.  267.  In  Matter  of  Stiles,  64  MisC.  658,  the  Surrogate 
treats  the  proceeds  as  in  lifeu  of  the  realty,  but  subject  to  debts  &nd  funeral 
expenses  as  the  realty  would  be — ^meaning,  doubtless,  in  deficiency  of  per- 
sonalty. 

Funeral  benefits  from  a  beneficial  association.  Leidenthal  v.  Correll,  5 
Redf.  267.    See  also  Matter  of  Smith,  42  Misc.  639. 

Benefits  payable  to  family  "of  deceased"  or  to  a  specific  beneficiary. 
Matter  of  Palmer,  3  Dem.  129,  134,  citing  Brown  v.  Catholic  Mutual,  etc., 
33  Hun,  263.  See  Hellenberg  v.  I nd.  Order  of  B'nai  B'riUi,  94  N.  Y.  580; 
Matter  of  Gordon,  39  N.  Y.  St.  Rep.  909.    See  §  735,  post. 

Whether  proceeds  of  policy  go  to  particular  bendficiaiy  or  to  the  estate 
may  depend  not  only  on  policy  but  on  by-laws  of:  company.  Svliv.  M.  R. 
F.  L.  Asso.,  145  N.  Y.  563,  568. 

So  even  when  payable  to  "legal  representatives ''  they  will  not  be  deemed 
assets  if  intent  be  shown'that  other  than  ordinary  meaning  be  given  to  such 
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words.    GrisiDold  v.  Sawyer,  125  N.  Y.  411;  Bishop  v.  Grand  Lodge,  112 
N.  Y.  627,  636. 

In  Matter  of  Viles,  170  App.  Div.  59.  "Legal  representatives,"  (the 
words  "and  assigns"  being  omitted)  held  to  mean  next  of  kin,  not  the 
administratrix,  on  authority  of  Leonard  v.  Harney,  173  N.  Y.  352,  354. 
'  Moneys  deposited  by  a  decedent  in  his  lifetime  "in  trust"  for  desig- 
nated beneficiaries.  Matter  of  Walker,  17  N.  Y.  Supp.  666;  Matter  of 
Collyer,  4  Dem.  24;  Anderson  v.  Thompson,  38  Hun,  394;  Crowe  v.  Brady, 
5Redf.l. 

Deposit  in  savings  bank  for  testator  and  his  wife,  upon  proof  it  was  to  go 
to  survivor  it  is  not  deemed  part  of  decedent's  assets.  Matter  of  Meehan, 
29  Misc.  167,  169.  See  Matter  of  Kaupper,  141  App.  Div.  54,  aff'd  201 
N.  Y.  534.  BiuT,  J.,  in  his  opinion  reviews  the  cases  as  to  title  of  survivor, 
see  pp.  57  et  seq.  Also  Matter  of  Wilkens,  144  App.  Div.  803;  Martz  v.  State 
Nat.  Bank,  147  App.  Div.  250;  citing  West  v.  McCullough,  194  N.  Y.  518. 
See  Matter  ofEysel,  65  Misc.  432,  436. 

So  also  as  to  investments  made  in  names  of  husband  and  wife.  If  there 
be  no  evidence  of  separate  ownership  of  the  one  deceased,  the  survivor  takes 
entirely,  not  jointly  with  estate  of  decedent.  So  held  in  respect  to  a  pur- 
chase'money  mortgage  to  A  and  his  wife.  Matter  of  Rapelje,  66  Misc.  414; 
citing  Sanford  v.  Sanford,A5  N.  Y.  723  and  58  N.  Y.  69;  Wilcox  v.  MuHha, 
41  App.  Div.  408;  Fowler  v.  Butterh/j  78  N.  Y.  68,  72;  West  v.  McCulUmgh, 
123  App.  Divi  846.  Ketcham,  Surr.,  shows  that  Matter  of  Baum,  121  App. 
Div.  496,  apparently  holding  the  contrary,  was  based  on  facts  showing 
intention  to  preserve  separateness  of  interest. 

Growing  grass  and  fruits.  Kain  v.  Fisher,  6  N.  Y.  597,  2  R.  S.  82,  §  6, 
subd.  6;  Matter  of  Chamberlain,  140  N.  Y.  390,  392.  See  Matter  of  Clemans, 
2  Connoly,  237. 

Rents  accruing  after  testator's  death  go  to  heirs,  not  to  representative. 
Priester  v.  Hohloch,  70  App.  Div.  256. 

Proceeds  of  realty  not  brought  into  Surrogate's  jurisdiction  by  a  will  or 
statute.  Sweeney  v.  Warren,  127  N.  Y.  426,  435;  Matter  of  Sergant,  62 
Misc.  173,  where  one-witiiess  is  held  to  have  "wrested  the  laurels  from  the 
brow  of  Ananias." 

Mortgage  payable  to  A  and  B  "executors  of  and  trustees  under"  a  cer- 
tain will,  not  necessarily  assets  if  words  are  merely  "descriptio  personarum." 
U.  S.  Trust  Co.  V.Stanton,  76  Hun,  32. 

See  as  to  when  inode  of  transfer  not  sufficient  to  make  property  assets. 
Van  Slooten  v.  Wheeler,  76  Hun,  55;  Frost  v.  Craig,  28  N.  Y.  St.  Rfep.  157; 
Tompkins  v.  Rice,  55  Hun,  563. 

Prbceeds  of  promissory  notes  handed  by  a  testator  to  his  executors  just 
before  his  dieath  With  the  requeist  to  collect  and  expend  upon  his  funeral 
expenses  and  a  monument,  is  not  assets  so  that  a  widow  can  claim  any 
part  of  it.    MaMer  of  Hildebrand,  1  Misc.  245. 

Funds  set  apart  for  specific  purposes.    Fisher  v.  Fisher,  1  Bradf^  335. 

Such  as  that  exempt  imder  §  2670,  Crawford  v.  Nassoy,  173  N.  Y.  166; 
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which  is  not  subject  to  claims,  as  assets.  People i  etc.,  v.  Prenderga.sti,i  146 
App.  Div.  713;  Matter  of  Baldwin,  67  Misc.  353. 

Assigned  estate  not  assets  in  hands  of  administrator  of  a  deceased  (as- 
signee for  benefit  of  creditors.    Hayne  v.  Sealy,  22  Misc.  243.  i  _. 

Moneys  deposited  by  decedent  "as  executor"  with  .stoiokbrokers,  as 
margin  for  stock  deals,  when  it  did  not  appear  that  he  was  really  executor 
of  any  estate,  and  he  expressly  stated  he  was  not.  MittnMht  v.  Bache, 
16  App.  Div.  426.  .     i       •      , 

Partnership  assets.  Matter  of  Miller,  64  Misc.  232,  aff'd  without  opinions 
in  both  Appellate  Courts. 

RELATION   TO    REALTY 

§  727.  The  duty  of  the  representative. — Enough  has  been;  instanced  to 
show  that  at  the  very  threshold  of  administration  vigilance  is  ,expected 
of  the  representative.  He  must  balance  decedent's,  accounts  and  have 
his  pass  books  balanced.  He  must  avoid  any  risk  of  defaults  in  proofs  of 
insurance  loss.  He  must  ascertain  the  fact  whether  coupons  or  dividends 
are  due.  He  may  also  he  concerned,  with  rents,  whether  due  Or  Oiwing- 
This  requires  reference  to  his  relation  to  the  reaj  property.        .  :. 

§  728.  Real  property. — [See  §  762  as  to  rents,  helowj-  With, respect, to 
the  real  estate,  unless  it  is  devised  to  the  executor  upon  an  express  trust, 
the  heir  or  devisee  is  the  only  person  who  b'&s  the  right  to  its  possession 
and  enjoyment,  except  where  it  may  be  required  to  satisfy  liiie  debts  of 
the  deceased..  See  Matter  of  Tompkins,  154  N«  Y,  634;  Butler  v.  T,awnsend, 
84  Hun,  100,  31  N.  Y.  Supp.  1094;  Craver  v.  Jermain,  17  Misc.  ^44,  4Q 
N.  Y.  Supp.  1056;  Matter  of  Gill,  42  Misc.,  457,  87  N.  Y.  Supp.  252,  aff'd 
101  App.  Div.  607.  The  remedy  of  the  heir  is  by  action,  not  in  the  Surra- 
gate's  Court.  Matter  of  Spears,  89  Hun,  49.  The  heir  has;  a  propertyi  ig 
the  monuments  of  his  ancestors,  but  not  in.  their  ashps.  Jfa^igr  of  Bjnick 
Presbyterian  Church,  3  Edw.  155.  On  the  death  of  a  tenant  pov,r,miire 
we,  the  estate  becomes  a  chattel  real,  and  goes  to  the  personal  representa- 
tive. Cons.  L.  1909,  chap.  52,  §  34,  re-enacting  1  R.  S.  722,  §62;  ii,^,^2, 
§  6;  Reynolds  v.  Collins,  3  Hill,  441.  An  equitable;  estate  of  the  wife  for 
the  life  of  the  husband  belongs,  on  her  death,  to  her  adminisjtraAois,  and, 
therefore,  goes  to  her  husband  without  administration.  Norton  v.,  Norpon, 
2  Sandf.  296.  Where  a  will  confers  a  power  of  sale  on  the  executor  jajiji^ 
gives  the  proceeds  to  persons  named  therein,  the  execu^r,  takes  po  titlp 
to  the  real  estate  and  cannot,  maintain  ejectment.  .Srf\it^,:Vf,Chas,e,^^Q 
Hun,  99,  35  N.  Y.  Supp.  615.  S.  p.,  Matter  pf  .4.rensberg,  120  App.  Di-vj. 
463;  Voshall  v.  Clark,  123  App.  Div.  136.  The  game  is  triJ^of  ^  ^^terfi^t 
in  a  contract  for  the  purchase  of  lands  by  the.depedep,t,. .  Suph  an  inip^est 
descends  to  the  heirs  of  the  purchaser.  If,  however,;  itjhe  adiqinislifa^pr  gf 
the  purchaser  receives  rents  for  such  land  accruing  ,a|tef  1;he4^tlj,9f„|,)i^ 
intestate,  he  must  account  fprithem,  as  well  as  for  the  sum  ff^iiUz^  by:lij^ 
upon  a  sale  of  his  intestate's  interest  in. the  Jsnj^-  (?K^?/fi  v,^e(^ft^f ,  l5 
Barb.  432.    And  the  purchaser-money  passes  t<p,  the  B?)^G}itof,.qf  ^|Vepdor 
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as  part  of  the  assets.  See  WiUiam$v.  Haddock,  145  N.  Y.  144,  64  St.  Rep.. 
564.  But  compare  Van  Tassel  y.  Burger,  119  App.  Div.  509,  where  the 
testatrix,  having  devised  certain  lands,  entered  into  an  executory  contract 
to  sell,  and  placed  the  deed  in  escrow  to  be  delivered  on  the  payment  of  the 
consideration  by  the  vendee.  The  vendor  died  and  later  on  the  same  day 
the  vendee  paid  the  consideration  and  received  the  deed;  held,  that  the 
devisee, of  the  lands  was  entitled  to  the  consideration  paid  by  the  vendee 
as  against  the  legatee  of  the  personal  property,  upon  the  theory  that,  inter- 
mediate the  death  of  the  grantor  and  the  delivery  of  the  deed,  the  title 
vested  in  the  devisee,  subject  to  the  performance  of  the  condition;  and 
hence  he  was  entitled,  to  any  benefits  accruing  therefrom.  And  upon  the 
same  principle,  it  would  seem  that  damages  in  condemnation  proceedings 
awarded  before  the  death  of  the  owner  but  paid  afterwards,  belong  to  the 
executor  and  not  to  the  devisees.    See  Matter  of  Lyle,  41  Misc.  596. 

An  administrator,  as  such,  has  no  authority  or  control  over  the  real 
estate  of  his  intestate,  and  owes  no  duty  to  the  heirs.  Hollingsworth  v. 
Spaulding,  54  N.  Y.  636;  Hillman  v.  Stephens,  16  id.  278;  Brevoort  v. 
M'Jimsey,  1  .E4w.  551;  Griffith  v.  Beecher,  10  Barb.  432;  Matter  of  Wood- 
worth,  5  Dem.,  156.  As  to  effect  of  a  contract  by  an  administrator  to  sell 
lands  of  decedent  see  Elliott  v.  Asid,  120  App.  Div.  829.  He  is  not,  there- 
fore, precluded  from  purchasing  such  real  estate,  upon  a  foreclosure  sale, 
in  his  own; right.  Hollingsworth  y.  Spaulding,  supra;  Matter  of  Monroe, 
142  N.  Y.  484,  60  St.  Rep.  102. 

Where  real  estate,  of  which  the  decedent  died  seized,  is  incumbered  by 
a  mortgage  which  is  foreclosed  after  his  death,  and  the  land  is  sold,  any 
surplus  arising  on  the  sale  is  to  be  regarded  as  realty,  and  goes  to  the  heirs 
or  devisees,  not  to  an  administrator,  although  the  mortgage  provides  that 
the  surplus  shall  be  paid  to  the  mortgagor,  his  executors  or  administrators. 
Dunning  y.  Ocean  Nat.  Bank,  61  N.  Y.  497.  This. rule  was  not  changed 
byithe  provisions  of  the  act  (Laws  1867,  chap.  658;  revised  in  Code  Civ. 
Procj,  former  §§  2798,  2799),  which  required  such  surplus  to  be  paid  to 
the  Surrogate,  to  h&  disposed  of,  on  the  application  of  an  executor  or 
administrator,  that  statute  being  designed  rnerely  to  provide  for  the  apr 
plication  of  the  surplus  to  the  payment  of  debts,  if  required  for  that  pur- 
pose, and  not  otherwise  affecting  the  rights  of  heirs  or  devisees.  Id.  They 
are  now  repealed '■  And  the  same  is  true  as  to  proceeds  of  lands  sold  in 
partition^  Matter  of  Qedney,  33  Misc.  160,  68  N.  Y.  Supp.  627.  But  land 
bought  in  by  executors,  on  a  foreclosure  of  a  mortgage  belonging  to  the 
estate,  is  to  be  treated  as  personal  property,. Z/OcA;ma«  v.  Reilly,  95  ]^,  Y. 
64;  YonkersSav..B,ank  v.  Kinsley,  78  Hun,  186,  28  N.  Y.  Supp.  186;  Hine 
V.  Hine,  118  App.  Div.  585,  and  a  Surrogate's  Court  has  jurisdiction  to 
direct  an  accounting  in  respect  thereto,  wh^^^  the  administrator,  through 
a  mesne  conveyance,  iha,s  acquired  title  in  his  individual  name.  It  is  not 
necessary  to  first  proceed  in  equity  for  the  imposition  and  declaration  of 
a  trust.    Matter  of  Gilbert,  39. Run,  61. 

The  payment,  by  an  administrator,  of,  debts  secured  by  mortgage  upon 
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the  decedent's  real  estate,  is  unauthorized,  Matter  of  Bernstein,  58  Misc. 
115;  but  where  this  was  done  to  prevent  an  anticipated  foreclosure  and  the 
exfJense  thereof,  it  having  become  apparent  that  the  equity  of  redemption 
would  have  to  be  sold,  by  order  of  the  Surrogate,  to  pay  debts,  it  was  held 
that  the  items  might  properly  appear  among  the  administrator's  credits, 
since,  presumptively,  the  land  brought  as  much  more  at  the  sale,  as  the 
amount  paid  in  discharge  of  the  debt,  and  the  amount  was  properly  al- 
lowed, out  of  the  proceeds,  on  the  principle  of  subrogation.  Stilwell  v. 
Melrose,  15  Hun,  378. 

On  the  same  principle  of  subrogation,  where  the  only  property  of  the 
estate  was  certain  land  which  the  administrator  redeemed  from  a  sale  for 
unpaid  taxes,  the  amount  of  such  payments  may  be  allowed  him  as  a 
preferred  claim.    Jones  v.  Le  Baron,  3  Dem.  37,  6  Civ.  Proc.  Rep.  62. 

§  729.  Land  regarded  as  money,  and  money  as  land. — A  devise  of 
realty  to  an  executor,  in  trust  to  sell,  will,  of  course,  vest  the  title  in  him. 
Gladus  V.  Fogel,  88  N.  Y.  434;  McGuire  v.  McGuirei  80  App.  Div.  63, 
80  N.  Y.  Supp.  497;  Pottepv.  Hodgman,  81  App.  Div.  233,  80  N.  Y.  Supp. 
1056;  aff'd  178  N.  Y.  580.  And  as  equity  will  consider  as  actually  done 
that  which  ought  to  be  done,  land  is,  under  some  circumstances,  regarded 
as  money,  and  money  as  land — ^as  where  the  will  directs  that  the  land 
shall  be  sold,  or  that  money  shall  be  laid  out  in  land.  Russell  v.  Hilton, 
80  App.  Div.  178,  80  N.  Y.  Supp.  563,  aff'd  175  N.  Y.  525.  In  Matt^  of 
Weinstein,  43  Misc.  577,  a  power  of  sale  was  given  to  the  executors  to  pay 
certain  legacies.  The  proceeds  exceeded  the  amount  of  the  legacies;  held, 
that  so  much  of  such  proceeds  as  equaled  the  legacies  was  personalty,  but 
that  the  excess  remained  real  property  and  passed  to  the  heirs  at  law,  if  not 
devised  by  the  will.  A  devise  directing  lands  to  be  sold  and  the  proceeds 
to  be  divided,  etc.,  ig,  therefore,  a  disposition  of  money  and  not  of  land, 
and  is  good,  as  a  power  to  the  executors  to  sell,  although  they  are  not 
expressly  named  as  the  donees  of  the  power.  In  selling  under  such  a 
power,  the  executor  acts  in  his  character  as  such,  and  not  as  trustee,  Meah- 
ings  v.  Cromwell,  5  N.  Y.  136;  and  is  accountable,  in  the  Surrogate's  Court, 
for  the  proceeds  of  any  sale  made  by  him,  as  he  is  also  for  the  rents  and 
profits.  Code  Civ.  Proc,  §  2726,  subd.  1,  d;  Foerschv.  Schmitt,  55  Misc. 
608.  See  Clark  v.  Clark,  8  Paige,  152;  Stagg  v.  Jackson,  1  N.  Y.  206; 
Bloddgood  v.  Bruen,  2  Bradf.  8;  Matter  of  Collins,  70  Hun,  273,  24  N.  Y. 
Supp.  226,  aff'd  144  N.  Y.  522.  As  to  proceeds  of  realty  in  another  State, 
see  Peck  v.  Mead,  2  Wend.  470;  Mead  v.  Merritt,  2  Paige,  402.  An  opinion 
was  intimated  in  Bolton  v.  Jones^  6  Robt.  166,  228,  that  a  trustee,  named 
as  such  and  also  as  executor,  might  execute  a  naked  power  as  to  real  estate, 
without  qualifying  as  executor.  No  allusion  was  made  to  the  statute  for- 
bidding an  executor's  interference  with  the  estate  before  letters  granted. 
The  case  has  been  distinctly  overruled,  on  another  point  {Bolton  v.  Schriever, 
135  Ni  Y.'75),  and  discredited,  on  this  point.  Hiimbert  v.  Wurster,  22  Hun, 
405;  Clapp  v.  Brown,  4  Redf.  200.  Bbe- Newton  y.Bronson,  13  N.  Y.  587; 
Judson  iriOibhons,  5  Wend.  224^;  Doolittle  v.  Lewis,  7  Johns.  Ch.  48.    Where 
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an  executor,  without  authority ^  invests  estate  funds  with  his  own  in  the 
purchase  of  real  estate,  the  Surrogate  may  treat  the  land  as  personalty 
and  compel  him  to  account  therefor.  Matter  of  Leonhard,  86  Hun,,  289, 
33  N.  Y.  Supp.  302.  Upon  the  judicial  settlement  of  the  accounts  of  an 
executrix,  she  is  not  chargeable  with  the  proceeds  of  real  estate  of  the  tes- 
tator sold  by  her  in  her  capacity  as  life  tenant  and  not  as  executrix.  Matter 
of  Sergant,  62  Misc.  173;  citing  Sweeny  v.  Warren,  127  N.  Y.  426;  Matter 
of  Kane,  38  Misc.  276. 

A  mere  authority  to  executors  to  sell  real  estate  in  a  certain  contingency 
and  divide  the  proceeds  among  certain  specified  persons,  does  not,,  how- 
ever, vest  the  estate  in  the  executors.  It  is  simply  a  power,  and  the  land 
passes  at  once  to  the  devisees,  subject  only  to  the  execution  of  the  power. 
Scott  V.  Monell,  1  Redf.  4^1;  Matter  of  Johnson,  32  App.  Div.  634,  52  N.  Y. 
Supp.  1081;  Braunsdorf  v.  Braunsdorf,  23  id.  722;  Matter  of  Collins^  144 
N.  Y.  522,  64  St.  Rep.  48.  Compare  Re  Vari4ermort,  1  Redf.  270.  In 
Vernon  v.  Vernon,  53  N.  Y.  351,  the  testator  gave  to  his  wife  an  annuity, 
to  be  paid  by  the  executors  out  of  his  share  in  the  rents  of  certain  stores 
of  which  he  was  part  owner,  and,  if  they  proved  insufficient,  then  from  the 
interest  of  other  property.  The  executors  were  also  authorized  to  sell  the 
stores,  at  a  minimum  price  stated.  Held,  that  ,the  power  to  receive  rents 
and  profits  was  necessarily  implied  from  the  duty  enjoined,  to  apply  them; 
that  the  executors  took,  as  trustees,  the  legal  title  during  the  life  of  .the 
wife,  for  the  purpose  of  the  trust,  and^-there  being  no  residuary  clause  in 
the  will — that  the  lands  descended  to  the  testator's  heirs,  upon  his  death, 
subject  to  the  trust  estate.  So  where  the  will  devises  lands,  and,  by  a 
subsequent  clause,  gives  power  to  the  executors  to  sell  the, same  for  a 
minimum  sum  and  invest  the  proceeds  for  the, benefit  of  the. devisee  during 
life,  the  executors  take  no  title,  but  the  devisee  takes  a  fee,  subject  to  the 
execution  of  the  power  of  sale.  Vernon  v.  Vernon,  supra.  See  Metzger  v. 
Rankine,  69  App.  Div.  264,  74  N.  Y.  Supp.  649,  aff'd  174  N.  Y.  540;  Coann 
V.  Coiwer,  188  N.  Y.  9.  '  .  ,.  , 

A  power  in  executors  to  sell  lands  will  not  be  implied  from  the  fact  that 
the  lands  are  charged  with  the  payment  of  debts.  Matter  of  Fox,  52  N.  Y. 
530.  But  the  proceeds  of  lands  sold  by  an  executor,  even  under  a  discre- 
tionary power  of  sale,  although  such  sale  was  not  necessary  for  the  execu- 
tion of  the  trust  at  the  time  it  was  madey.may  be  regarded  as  assets  in 
his  hands,  and  applicable,  when  there  is  a  deficiency  of  assets,  to  the  pay- 
ment of  his  own  claim,  established  against  the  estate  upon  the  judicial 
settlement  of  his  account.  Matter  of  Powers,  124  N.  Y.  361;  O'Flyn  v. 
Powers,  21  N.  Y.  Supp.  905,  aff'd  136  N.  Y.  412.  ,  , 
*§  730.  Rents,  etc.,  of  real  estate. — Rent  reserved  to  the.  deceased,  in 
a  lease,  accrued  at  his  death,  maybe  recovered  by  the  executor  or  ad- 
ministrator. Code  Civ.  Pxoc,  §  2672.  As  to  the  apportionment  of  rents, 
under  l,aws  1875,  chap.  542,  see  discussion  of  §  2674.  The  products  of 
decedent's  farm,  worked  on  shares,  which  accrue  after  his  death,  do  not 
constitute  rent  and  .aire  payable  to  the  administrator.    Matter  of  Stricklami, 
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10  Misc.  486,  32  N.  Y.  Supp.  171.    See  Matter  of  Fmlds,  35  Misc.  171, 
71  N.  Y.  Supp.  473.    Rent  accruing  after  testator's  death  goes  to  the  heir 
(Priester  v.  Hohloch,  70  App.  Div.  256,  75  N.  Y!'  Supp.  405),  or  devisees 
Coann  v.  Culver,  188  N.  Y.  9.    But  having  no  interest  in  the  land,  he 
cannot  bring  ejectment  for  condition  broken.     Van  Rensselaer  v.  Jones, 
5  Den.  449.    The  statute.  Code  Civ.  Proc,  §  2674,  also  gives  the  execu- 
tors or  administrators  the  same  remedy  as  the  decedent  had  for  the  arrears 
of  rent.    But  this  statute  is  not  applicable  to  the  case  of  an  action  by  bus- 
band  and  wife  for  rent  of  the  wife's  estate,  payable  to  both,  where  the 
husband  dies  pending  the  suit.    In  such  case,  the  cause  of  action  survived 
to  her.    Jagues  v.  Short,  20  Barb;  269.    Where  real  estate  is  devised  sub- 
ject to  a  power  of  sale  by  the  executors,  the  latter  have  no  right  to  receive 
the  rents.    Coann  v.  Culver,  188  N.  Y.  9.    But  see  discussion  of  §  2701  as 
to  where  representative  may  get- leave  to  receive  rents.    But  where  the 
will  directs  the  sale  of  land  by  the  executors,  after  a  period  named,  it 
effects  a  conversion  from  that  time,  and  the  executors  are  thereafter  en- 
titled to  the  rents.    Shumway  v.  Harmon,  4  Hun,  411.    See  Smith  v.  A .  D. 
Farmer,  etc.,  Co.,  16  App.  Div.  438,  45  N.  Y.  Supp,  192.    Before  execution 
of  the  power,  they  have  no  authority  to  collect  the  rents  and  profits;  if 
they  do  so  collect,  they  are  accountable  therefor,:  in  the  interest  qf  the 
beneficiaries,  and  the  insertion  of  the  item  in  their  account  is  properly 
made.    Matter  of  Boyd,  4  Redf.  154;  Matter  of  Woods,  55  Misc.  181.    A 
general  devise  to  executors  to  sell  and  distribute,  in  a  specified  way,  the 
proceeds  of  real  estate,  does  not  convert  it  into  personalty,  so  as  to  make 
them  accountable  for  such  as  has  not  been  sold,  as  peilsonalty,  upon  their 
final  accounting,  and,  if  a  sale  is  not  made  within  a  proper  time,  the  remedy 
is  by  application  to  the  court  to  compel  it.  -Matter  of  Hunter,  3  Redf. 
175. 

A  gift  for  life  of  rents  and  income  of  real  estate  creates  an  estate  therein, 
and  if  no  duties  are  charged  upon  executors  with  respects  to  their  applica'- 
tlon,  no  estate  or  trust  is  created  in  them  in  respedt  thereto.  Matter  of 
Blauvelt,  131  N.  Y.  249;  Macy  v.  Sawyer,  66  How.  Pr.  Z%\;  Matter  of  Blow, 
2  Connoly,  360;  Matter  of  Goetschius,  2  Misc.  278;  James  v.  Beesly,  4  Redi. 
236;  Carman  v.  Brown,  4  Dem.  96;  Matter  of  Grant,  86  Hun,  617,  33  N.  Y. 
Supp.  193,  aff'd  152  N.  Y.  654.  An  equitable  estate  of  a  wife,  for  the  life 
of  her  husband,  is,  on  her  death,  assets.    Norton  v.  Norton,  2  Sandf.  296: 

§  730a.  Taxes  and  municipal  assessments  — Taxes  and  assessments 
laid  or  accruing  .subsequent  to  the  decedent's  death,  where  the  land  vests 
in  the  heir  or  devisee,  belong  to  him  to  pay,  and  not  to  the  executor  or 
administrator.  Cornwell  v.  Deek,  2  Redf.  87;  Matter  of  Selleck,  111  N.  Y. 
284;  Matter  of  Benedict,  15  St.  Rep.  746;  Matter  of  Turfler,  24: 'H.  Y.  Supp. 
91;  Matter  of  Spears,  89  Hun,  49,  35  N,  Y.  Supp.  35;  Matter  of  Sworlhout, 
38  Misc.  66,  76  N.  Y.  Supp.  961;  Matta-  o/ Mbws/JeM,  lOMisc.  296,  31 
N.  Y.  Supp.  684.  Though  after  the  lapse  of  a  long  time,  e.  g.,  twenty 
years,  it  will  be  presumed  that  an  administrator,  in  i  paying  the  taxes,  did 
so  at  the  request  of  the  heirs.    Broome  v.  Van  Hook,  1  Redf.  444,    But 
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where,  Under  a  devise  to  the  executors  in  trust,  a  duty  is  imposed  upon 
them  to  pay  taxes,  they  are  bound  to  do  so,  and,  neglecting  this  duty,  they 
are  persohally  chargeable  with  the  amount  of  interest  paid  for  default  on 
taxes,  where  it  appears  that  sufficient  funds  of  the  estate  were  in  hand  to 
discharge  the  same  without  penalty.  Tickel  v.  Quinn,  1  Dem.  425.  To 
justify  the  payment  of  interest  on  taxes,  the  burden  of  proof  lies  upon  the 
executors  to  show  that  there  were  not  enough  funds  of  the  estate  to  pay 
the  taxes  at  the  time  they  were  due,  otherwise,  the  payment  of  interest  will 
be  disallowed.  Matter  of  Quin,  1  Connoly,  382.  See  Disbrow  v.  Disbrow, 
46  App.  Div.  Ill,  61  N.  Y.  Supp.  614,  aff'd  167  N.  Y.  606. 

Questions  frequently  arise  between  the  personal  and  real  representative 
as  to  their  respective  obligations  to  discharge  taxes  and  other  hens  on  the 
decedent's  real  property.  A  devise  to  one  for  life,  or  for  a  term  of  years,  im- 
poses on  the  devisee  the  duty  to  keep  down  all  incidental  charges  upon  the' 
land,  which  accrue  during  the  continuance  of  his  estate,  such  as  repairs, 
taxes,  arid  the  like.  Matter  of  Braufisdorf,  2  App.  Div.  73 ;  Matter  of  Shipman, 
82  Hun,  108,  31  N.  Y.  Supp.  571;  Wilcox  v.  Qui-nJby,  73  Hun,  524,  26  N.  Y. 
Supp.  114;  Matter  of  Corbin,  101  App.  Div.  25.  Testamentary  trustees, 
-required  by  order  of  the  building  department  of  a  city  to  repair  foundation 
walls  -arid  put  in  fire-escapes,  may,  as  the  same  are  compulsory,  properly 
charge  the  expenses  thereof  to  the  corpus  of  the  trust  estate.  But  altera- 
tions and  improvements  to  real  estate,  not  compulsory,  but  made  to  en- 
hance the  rental  value  of  the  property,  should  be  charged  to  the  life  tenants 
who  receive  the  benefit,  and  not  to  the  corpus  of  the  estate.  "Those  who 
receive  the  benefit  must, pay  the  cost."  Matter  of  Parr,  45  Misc.  564; 
92  N.  Y.  Supp.  990,  aff'd  113' App.  Div.  921.  Disbursements  from  capital 
in  discharging  taxes  and  defraying  other  expenses  which  should  have  been 
paid  out  of  income,  when  the  income  on  hand  was  insufficient,  should  be 
made  good  out  of  income  subsequently  collected,  unless  the  language  of 
the  will  makes  it  clear  that  the  testator  intended  to  charge  the  same  upon 
the  general  estate.  Matter  of  Hurlbut,  51  Misc.  263.  As  to  apportion- 
ment of  transfer  taxes,  see  Matter  of  Tracy,  179  N.  Y.  501;  Matter  of  Hoy t, 
44  Misc.  76:  As  to  right  of  the  representative  to  reimbursement  from 
heii-s  for  taxes  and  interest  paid,  see  Matter  of  Sworthout,  38  Misc.  56,  76 
N.  Y.  Supp.  961;  Hughes  V.  Golden,  44  Misc.  128.  In  Matter  of  Tracy, 
the  testator  directed  his  executors  to  pay  all  taxes  assessed  upon  a 
dwelling-house  devised  to  his  daughter  for  life,  and  to  keep  the  premises 
in  repair  and  pay  the  insurance  thereon  from  his  estate.  There  was 
no  language  indicating  that  such  charges  should  be  paid  from  income; 
held,  that  they  were  properly  chargeable  to  the  residuary  estate.  But 
municipal  assessments  for  permanent  improvements  should  be  ap- 
portioned between  the  life  tenant  and  remainderman.  Chamberlain  v. 
Gleason,  163  N.  Y.  214;  i>Sfej)ems' v.  Melcher,  152  id.  551.  Compare  Peltz 
v.  Learned,  70  App.  Div.  312,  75  N.  Y.  Supp.  104.  Taxes  which  accrue 
subsequent  to^  the  termination  of  such  an  estate  are  chargeable  on 
the  general  estate.    Bidwell  v.  Gr-eenshield,.  2  Abb.  N;  C.  427;  Matter  of 
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Noyes,  3  Dem.  369;  Matter  of  Gillespie,  J8  Abb.  N,  C.  41;  Smith  v.  Cornell, 
111  N.  Y.  554.  A  declaration  in  the  \yill, that  the  land  was  deyisecj  to  the 
widow  for  life,  as  a  home  for  herself ,  and  children,  does  not  change  the 
character  of  the  holding  so  as  to  relieve  her  frooi  the  burden,  of  paying  the 
tax^.  Deraismes  v.  Deraismes,  72  N.  Y.  154.  Compare  Clarke  v.  Clarke, 
145  id.  476,  65  St.  Rep.  401.  The  testator  devised  a  farm,  upon  which 
there  was  a  mortgage,  to  his  executors  and  trustees,  atid. directed  them 
to  pay  the  rents  to  one  whom  they ; allowed  to  occupy  it  instead.  '  Heldj 
that  the  taxes,  charges,  and  interest  on  the  mortgage  should  have  been 
paid  by  the  occupant  and  should .  nof"  be  allowed,  in  the  efecutor's  acr 
counts,  as  a  charge  against  the  estate.    Bates  v.  Underhill,  3  Redf.  365. 

But  where  unimproved  real  estate,  which  has  a, prospective  value,  is  car- 
ried by  trustees  for  the  benefit  of  the  rem^iijidermian,,,  the  annual  taxes 
thereon  are  chargeable  to  principal  and  not  to  income.  Matter,  of  Martens., 
16  Misc.  245,  39  N.  Y-  Supp.  189.  A  payment  of  expenses  of  real  property, 
if  made  on  the  order:  of  one  of  the  heirs,  who  is  alsa  one  of  the  next  of  kin, 
may  be  treated  as  a  payment  to  such  person  as  one  o£  the  next  of  kin- 
Banks  v.  Taylor,  10  Abb.  Pr.  199.  To  the^same  effect,  Matter  of  Higgen- 
botham,  51  Misc.  158.  On  the  same  principle,  personal  property  specifically, 
bequeathed, — as  where  a  specified  sum  was  directed,  to  be  invested  by  the 
executor,  the  income  or  interest,  to  be  paid  to  a  legatee  for  life, — that  par- 
ticular property  or  fund,  and  not  the  general  esi^atej  must  beap  the  burden 
of  taxes  imposed  upon  it,  unless,  a  contrary  intention  iS;  manifested;  in  the 
will.  Wells  V.  Knight,  5  Hun,  50.  Where  such  fund  has  never  been,  sepa- 
rated from  the  general  estate  and  separately  invented,  the  legatee  is  en- 
titled to  the  entire  interest  upon  the  same,' and  cannot  <be  compelled  to 
contribute  toward  the  payment  of  the  taxes  assessed  upon  the  general 
estate.  Id.  Bee  Matter  of  WilMamson,,  X  Connoly,"  139.  This  is  the  irulfi 
not  only  as  between. the  real  and  the  personal  representatives,  but  as  be- 
tween the  latter  and  the,  creditors  of  the  decedent;  so  that  where  the  execu- 
tor and  trustee,  instead  of  applying  the  money  in  his  hands  to  the  payment 
of  decedent's  debtsy  used  it  in  making  repairs,  and  paying  interest  on  mort-r 
gages,  equity  will  charge  the  lands  with  the  amount  so  paid,, in  favor  of 
the  creditors.  Ferris  v.  Van  Veehten,  9  Hun,  12,  rev'd  on  another  pointj 
73  N.  Y.  113;  Hughes  v.  Golden,  44  Misc.  128.  See  Matter  of  Si^orthoutj 
38  Misc.  56,  76  N.  Y.  Supp.  961.  Wherea  tax  upon  the  personal  property 
in  the  hands  of  the  representative  has  been  imposed  according  to  law, 
and  notice  thereof  has  been  given,  he  becomes  personally  liable  thereforj 
and  is  not  relieved  becailse  he  subsequently  distributes  the  estate.  ,  City 
of  New  York  v.  Goss,  124  App.  Div.  680.  ,  ; 

§  731.  Property  in  joint  tenancy;  partnership  assets.— rin  addition  to 
the  cases  above  noted,  we  add  that  in  regard  to  joint  property,  or  property 
which  the  decedenti  held  jflintly  t\fith  another,  the  general  rule  is  that  the 
surviving  joint  tenant,  and  not  the  executor  or  administrator  of  the;de- 
ceased^  joint  tenant,  takes  it.  Personal  property  owned  jointly  by  htisband 
and  wife,  e^  g.,  a  bond' and  mortg^ge^  at  the  death\of  one  belongs  to  the 
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survivor,  andfotnis  no  part  of  the  estate  of  the  deceased.  Matter  of  Al- 
brecht,  32  St.  Rep.  193.  See  Matter  of  Meehan,  59  App.  Div.  156,  69  N.  Y. 
Supp.  9  (joint  deposit).  ' 

But  the  law  merchant  makes  an  Exception  to  this  rule,  in  favor  of  the 
joint  or  partnership  property  of  merchants  and  traders,  and  those  engaged 
in  undertakings  in  the  nature  of  trade.  Such  property  does  not  go  to  the 
survivor,  but  the  share  of  the  deceased  partner  goes  to  his  executor  or 
administrator.  See  Egberts  v.  WoiM,  3  Paige,  517;  Wilder  v.  Keeler,  id. 
166;  Matter  ofWormser,  51  App.  Div.  441,  64  N.  Y.  Supp.  897.  Whether 
property  is  a  parthership  asset' is  a  question  of  the  intention  of  the  part- 
ners. Mattm-  of  Hoagland,  51  App.  Div.  347,  aff'd  164  N.  Y.  573.  The 
several  owners  of  a  vessel  are  tenants  in  common,  and  must  join  or  be 
joined  in  actions  by  or  against  them.  If  joined  as  defendants,  and  the 
death  of  one  of  them  occurs,  his  executor  or  personal  representative  can- 
not be  jioined' with  the  survivors.  The  executor  is  charged  rfe  bonis  testa- 
toris,  the  survivors  de  bonis  propriis,  and  the  judgment  could  not  be  thus 
rendered.  Wright  v.  Marshall,  3  Daly,  331.  The  surviving  partner  has 
power  to  settle  the  partnership  concern  with  the  representative,  and  the 
latteris  responsible,  in  respect  to  the  assets  of  the  firm,  only  for  the  interest 
of  the  decedent  in  the  surplus  Of  the  firm  assets,  after  the  settlement  of  the 
partnership  accounts,  Thomson  v.  Thomson,  IBradi.  24;  and  is  not  account- 
able for  more  than  he  received,  unless  error  or  fraud  be  shown.  Pending 
the  settlement  the'Tfepresentatives  of  the  deceased  partner  have  no  legal 
interest  in  the  assets,  or  right  to  interfere  with  the  administration.  Wilson 
V.  I vier national  Bank,  125  App.  Div.  568.  If  the  representative  has  made  a 
voluntary  settlement  with  the  surviving  partner,  upon  a  statement  of  the 
partnership  accounts,  and  received  the  amount  found  due  to  the  decedent 
according  to  that  statement,  and  there  is  nothing  to  show  that  he  ought 
to  have  engaged  in  htigation  to  secure  a  settlement,  the  validity  of  the 
settlement  may  be  sustained.  Sage  v.  Woodin,  66  N.  Y.  578;  Montgomery 
V.  Dunning,  2  Bradf.  220.  Where  the  surviving  partner  is  also  the  execu- 
tor or  administrator  of'  the  deceased  partner,  a  statement  of  the  partner- 
ship affairs  is  inoiden'tal  to  the  settlement  of  the  accounts  of  the  executor 
or  administrator,  and,  in  a  case  of  final  accounting,  is  absolutely  necessary. 
Marre  V.  Ginochio,  2  Bradf.'  165.  To  the  same  effect.  Matter  of  Dummert, 
38  Misc.  477,  77  N.  Y.  Supp.  1118.  See<Simpspn.v.  Simpson, AA  App.  Div. 
492,  60  N.-  Y.  Supp.  879.  The  books  of  the  firm  arid  the  balance  sheet, 
showing  the  amount  due  the  estate,  are  evidence  against  him  on  his  ac- 
counting: And  if  he  claims  that  any  deduction  shall  be  made  with  refer- 
ence to  the  uncertain  value  of  the  assets,  the  burden  is 'upon  him  to  show 
what  corrections,  if  any,  are  to^  be  made:  Matter  of  Saltv^,  3  Abb.  Ct. 
App.  Dec.  243. '  See  MaOer  of  Ver  Valen,  24=  N.  Y.  Supp.  133;  Matter  of 
Mertens,  39  Misc.  512,  80  N.  Y.  Supp.  376.  Although,  a  surviving  partner 
may  purchase  the  intlerest  of  a  deceased  partner  from  the  executor,  yet 
when  he  fs  also  named  executor  and  qualifies  as  such  after  the  sale,  his 
appointment  refliates  bafek  to  the  date  of  the  testator's  death  and  the  sale 
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to  him  is  voidable.    Maiter  of  Silkman,  121  App.  Div.  202, 105  N.  Y.  Supp. 
872,  aff'd  190  N.  Y.  560. 

The  surviving  partner  is  the  legal  owner  of,  and  entitled  to,  the  exclusive 
possession  and  management  of  the  firm  assets,  for  the  purpose  of  selling 
and  closing  out  the  same,  Wilson  v.  International  Bank,  125  App.  Div. 
568;  Bush  Co.  v.  dibbons,  87  App.  Div.  576,  84  N.  Y.  Supp.  478;  Secar  v. 
Tradesman's  Nat.  Bank,  92  App.  Div.  294,  87  N.  Y.  Supp.  181.  See  Mat- 
ter of  TUeriot,  117  App.  Div.  686,  102  N.  Y.  Supp.  952,  188  N.  Y.  589. 
And  is  not  required  to  file  the  books,  to  enable  the  next  of  kiii  to  ascertain 
the  interest  of  the  decedent.  Waring  y.  Waring,  1  Redf.  205;  Camp  v. 
Eraser,  4  Dem.  212.  He  is  a  trustee  for  the  purpose  of  liquidation;  and 
if  he  continues  the  business,  and  uses  the  assets  of  the  old  firm,  he  com- 
mits a  breach  of  trust  and  misappropriates  property  upon  whidi  a  lien 
has  been  impressed  for  the  security  of  the  representatives. of  the  deceased 
partner.  Hooley  v.  Gieve,  9  Abb.  N.  C.  11.  See  Thomson  v.  Thomson, 
1  Bradf.  24;  Kastner  v.  Kastner,  53  App.  Div.  393,  65  N.  Y.  Supp.  756. 
And  a  purchaser  of  the  interest  of  the  survivor  takes  it  subject;  to  such 
trust  which  equity  will  enforce.  Hvichinson  v.  Campbell,  13  Misc.  152, 
34  N.  Y.  Supp.  82.  Where,  by  the  articles  of  copartnership  the  survivor 
has  an  option  to  purchase  the  interest  of  the  other,  the  representatives  of 
the  deceased  partner  have  a  right  to  share  in  the  profits,  up  to  the  time 
the  option  is  exercised.  HuU  v.  Carfkdge,  18  App.  Div.  54.  Where  a 
testator  bequeaths  all  the  remainder  of  the  stock,  tools,,  maohiriery,  and 
book  accounts  of  a  certain  business,  after  payment  of  the  debts  and  lia- 
bilities thereof,  to  certain  legatees,  an  unsatisfied  judgment  obtained  by 
testator  in  his  lifetime  for  goods  sold  by  him  in  the  said  business  is  an 
asset  of  the  business,  and  not  of  the  general  estate.  Matter  qfQuin,  1 
Connoly,  382.  Property  which  was  the  product  of  a  business  formerly 
carried  on  by  the  intestate,  but  after  his  death  was  conducted  by  an  ad- 
ministrator in  his  own  name, — Held  not  to  be  the  property  of  the  estate 
nor  in  the  possession  of  the  administrators  to  sucfh.  an  extent  as  to  enable 
them  to  maintain  conversion  against  third  persons  who  acjjuired  it.  Ken- 
yon  V.  Olney^  39  St.  Rep.  839,  15  N.  Y.  Supp.  416.  As  to  valuation  of 
interest  of  deceased  partner,  see  Sands  v.  Miner,  16  App.  Div.  347;  Lowen- 
stein  V.  Schiffer,  38  id.  178-.  The  suryivor  may,  therefore,  either  with  or 
without  the  consent  of  the  representative  of  the  deceased  partner,  make  9. 
genra-al  assignment  for  the  benefit  of  the  creditors  of  the  business.  Beste  v. 
Burger,  110  N.  Y.  644,  17  Abb.  N.  C.  162;  Williams  v.  Whedcm,  109.  N.  Y. 
333;  Haynes  v.  Brooks,  116  id.  487.  Where  a  surviving  partner  dies,  his  ex- 
ecutor takes  the  legal  title  to  the  paitneiahip  property  for  the  purpose, of 
settling  his  estate,  but  doies  not  succeed  him  as  surviving  partner.  Mc- 
Cann  v.  Hazard,  36  Misc.  7,  72  N.  Y.  Supp.  45.  See  Smith  v.  Proskey, 
39  Misc.  385,  rev'd  82  App.  Div.  19;  but  aff'd  177  N.  Y.  526.  •, 

On  the  other  hand,  real  property  of  the  partnership  retains,  its  character 
as  realty  between  a  surviving  partner  and  the  real  and  personal  represent- 
atives of  a  deceased  partner,  except  that  each  share  is  im.pressed  with  a 
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trust  implied  by  law  in  favor  of  the  other  partner,  that,  so  far  as  is  neces- 
sary, it  shall  be  first  applied  to  the  adjustment  of  partnership  oKligations 
and  the  payment  of  any  balance  found  to  be  due  from  the  one  partner 
to  the  other,  on  winding  up  the  partnership  affairs.  To  the  extent  neces- 
sary for  these  purposes  the  character  of  the  property  is,  in  equity,  deemed 
to  be  changed  into  personalty. 

On  the  death  of  either  partner,  his  share  of  the  land,  if  vested  in  both, 
or  if  in  the  survivor,  his  equitable  title,  descends  as  real  estate  to  his  heirs, 
subject  to  the  equity  of  the  surviving  partner  to  have  it  appropriated  to 
accomplish  the  trust  to  which  it  was  primarily  subjected.  Darrow  v. 
Calkins,  154  N.  Y.  503,  49  N.  E.  61;  Smith  v.  Cmoles,  81  App.  Div.  328, 
81  N.  Y.  Supp.  524;  Hauptman  v.  Hauptman,  91  App.  Div.  197;  Huber  v. 
Case,  93  App.  Div.  479,  87  N.  Y.  Supp.  663. 

§  732.  Same;  partnership  real  property  considered  as  personalty. — 
There  is  an  important  exception  to  the  rule  that  as  between  the  surviving 
partner  and  the  real  and  personal  representatives  of  the  deceased  partner, 
the  partnership  lands  retain  their  initial  character.  Where  the  partners 
expressly  or  impliedly  agree  that  the  real  estate  shall  be  treated  as  per- 
sonalty, not  only  to  the  extent  necessary  to  settle  the  partnership  affairs, 
but  absolutely  and  for  all  purposes,  effect  will  be  given  to  such  agreement, 
and,  on  the  death  of  one  of  the  partners,  his  share  or  interest  in  the  lands 
will  pass  to  his  executors  or  administrators  as  personalty.  Barney  v.  Pike, 
94  App.  Div.  199,  87  N.  Y.  Supp.  1038;  Darrow  v.  Calkins,  supra;  Buckley 
V.  Daig,  188  N.  Y.  238,  and  cases  cited. 

§  733.  Goodwill  of  business. — The  goodwill  of  a  decedent's  business 
passes  as  an  asset  to  his  representative,  who  will  be  chargeable  upon  his 
accounting  with  the  value  thereof.  As  a  species  of  property  it  is,  of  course, 
intangible,'  and,  to  be  of  any  value,  it  must  attach  to  some  established 
business.  Thus,  an  administratrix  of  a  deceased  insurance  agent  is  not 
required  to  account  for  the  goodwill  of  his  insurance  business,  if  his  agen- 
cies had  expired  before  his  death;  for,  whatever  benefit  he  acquired  in  his 
business,  it  did  not  survive  the  termination  of  his  contract  with  the  in- 
surance company.  Matter  of  Case,  122  App.  Div.  343.  And  where  the 
decedent's  business  depended,  for  its  success,  upon  his  personal  skill  and 
integrity,  the  goodwill  should  not  be  estimated  beyond  the  amount  the 
decedent  reahzed  from  it  during  the  last  year  of  his  life  with  his  capital 
and  personal  assistance.  Matter  of  Vivanti,  63  Misc.  618.  The  goodwill 
of  a  partnership  of  which  the  decedent  was  a  member  passes  to  the  sur- 
vivor, like  other  firm  property,  subject  to  the  right  of  the  estate  of  the 
deceased  partner  to  share  in  the  benefits  thereof.  Slater  v.  Slater,  175  N.  Y. 
143,  67  N.  E.  Rep.  224v  See  Kirkrmn  v.-Kirkman,  20  Misc.  211,  45  N.  Y. 
Supp.  373,  aff'd  26  App.  Div.  395;  Matter  of  Band^,  8  N.  Y.  Supp.  652. 
In  valuing  the  goodwill  in  which  the  estate  of  a  deceased  partner  is  to 
sharej  it  should  be  based  on  the  profits  of  the  business  before  his  death, 
not  upon  the  profits  made  thereafter.  Matter  of  Silkrwm,  121  App.  Div. 
202,  105  N.  Y.  Supp.  872,  aff'd  190  N.  Y.  560. 


896  surrogates'  courts        §§  734, 735 

The  statute  provides  that  where  the  decedent  was  a  resident  of  the 
State,  and  for  five  years  prior  to  his  death,  had  conducted  business  in  his 
(sole  name,  the  right  to  use  such  name  survives  to  his  representatives, 
land  rnust  be  accounted  for  by  them  as  a  part  of  his  personal  estate. 
Cons.  L.  1909,  chap.  44,  §  20,  subd.  3;  formerly  Laws  1897,  chap.  420, 
§  20.  In  Matter  of  Randell,  8  N.  Y.  Supp.  652,  it  was  held  that  the 
representative  was  not  liable  for  the  value  of  the  right  to  use  the 
decedent's  name  in  continuing  his  business,  the  right  having  been 
exercised  illegally  and  not  in  accordance  with  Laws  1880,  chap.  561. 
A  firm  name,  however,  in  the  absence  of  any  agreement  to  the  con- 
trary, belongs  to  the  survivors.  Kirkman  v.  Kirkman,  supra.  But  when 
the  last  survivor  dies,  the  right  to  use  it  dies  with  him.  His  personal 
representative  as  legal  owner  of  the  good  will,  although  having  no  interest 
in  the  name,  is  entitled  to  an.  injunction  restraining  others  from  using  it. 
Fisk  V.  Fisk,  77  App.  Div.  83,  79  N.  Y.  Supp.  37. 

§  734.  Literary  property. — The  executors  or  administrators  of  any 
person  have  also  the  same  privileges  as  the  person  himself,  to  copyright  a 
book,  play,  etc.,  of  which  he  was  the  author,  etc.,  and  of  vending  a  book 
copyrighted  by  him.  U.  S.  R.  S.,  §  4952.  But  letters  of  correspondence 
are  not  assets  in  the  hands  of  the  receiver's  personal  representative,  for 
the  purpose  of  sale.  Eyre  v.  Higbee,  35  Barb.  502,  22  How.  Pr.  198.  As  to 
patent  rights,  see  Pitts  v.  Jameson,  15  Barb.  310. 

§  735.  Benefit  and  trust  funds. — We  have  discussed  above  the  relation 
of  the  representative  to  insurance  moneys  payable  "to  the  estate"  or  to 
the  "personal  representative."  On  the  same  principle  a  beneficiary-fund 
in  a  benefit  association,  to  be  paid  to  the  family  of  a  member  after  his 
death,  does  not  form  part  of  the  assets  of  a  deceased  member.  Bowh  v. 
Supreme  Council  of  Cath.  Assn.,  33  Hun,  263.  They  come  within  the 
scope  of  the  statutes  relating  to  the  insurance  of  a  man's  life  for  the  benefit 
of  his  family,  and  hence  moneys  which  the  executors  had  received  there- 
under are  not  assets  in  their  hands,  and  cannot  be  disposed  of  as  such,  but 
should  be  applied  in  accordance  with  the  terms  of  the  trust,  to  the  ex- 
clusion of  the  claims  of  decedent's  creditors.  Matter  of  Palmer,  3  Dem. 
129;  Matter  of  Wendell,  3  How.  Pr.  (N.  S.)  68.  See  Hellenberg  v.  B'nai 
Berith,  94  N.  Y.  580.  The  disposition  of  moneys  paid  at  a  decedent's 
death  by  benefit  associations  of  which  he  was  a  member,  must  be  deter- 
mined entirely  by  the  constitution  and  by-laws  of  such  associations,  and 
such  moneys  are  not  assets  of  the  decedent's  estate  for  which  his  personal 
representatives  are  chargeable  upon  their  accounting.  Matter  of  Brooks, 
5  Dem.  326.  But  where  an  administratrix  has  received  such  benefits  from 
associations  as  funeral  expenses,  they  must  be  deemed  a  reimbursement 
of  amounts  previously  expended  for  that  purpose.  Id.  If  the  moneys  are 
payable  to  the  legal  representatives  of  the  member,  of  course  the  executor 
may  receive  them.  '  Sulzv.  M'wtual  Reserve,  etc.,  Assn.,  145  N.  Y.  563. 

In  general,  funds  deposited  by  testator  in  a  savings  bank,  under  cir- 
cumstances which  amount  to  an  irrevocable  trust  for  another,  belong  to 
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the  latter,  and  are  no  part  of  such  depositor's  estate,  and  an  action  will 
lie  against  his  executor  in  his  individual  capacity  to  recover  such  funds 
where  it  appears  he  has  drawn  the  same  from  the  bank.  Anderson  v.  Thom- 
son, 38  Hun,  394.  Compare  Terry  v.  Bale,  1  Dem.  452;  Crowe  v.  Brady, 
5  Redf.  l;Scallen  v.  Brooks,  54  App.  Div.  248,  66  N.  Y.  Supp.  591;  RoUn- 
son  V.  Appleby,  69  App.  Div.  509,  75  N.  Y.  Supp.  1,  aff'd  173  N.  Y.  626; 
Cuffv.  Cuff,  120  App.  Div.  225;  Matter  of  Dwyer,  112  App.  Div.  195.  The 
declarations  of  the  depositor  as  to  his  reasons  for  making  the  deposit  are 
incompetent.    Tierney  v.  Fitzpatrick,  195  N.  Y.  433. 

For  cases  where  such  a  trust  was  held  to  have  been  established,  see 
O'Brien  v.  Williamsburgh  Sav.  Bank,  101  App.  Div.  108,  91  N.  Y.  Supp. 
908;  McGuire  v.  Murphy,  107  App.  Div.  104;  Rivenburgh  v.  First  Nat. 
Bank,  103  App.  Div.  64;  Jenkins  v.  Baker,  77  App.  Div.  509,  78  N.  Y. 
Supp.  1074;  Marsh  v.  Keogh,  82  App.  Div.  503,  81  N.  Y.  Supp.  825;  Matter 
of  Cadman,  159  N.  Y.  169;  Matter  of  Collyer,  4  Dem.  24.  Contra,  Matter 
of  Smith,  40  Misc.  331,  81  N.  Y.  Supp.  1035;  Dickie  v.  Adams,  40  Misc.  88, 
81  N.  Y.  Supp.  336;  Matter  ofBulvnnkle,  107  App.  Div.  331,  35  N.  Y.  Supp., 
176;  Matter  of  Barefield,  177  N.  Y.  387. 

For  cases* of  joint  deposits,  see  West  v.  McCvllough,  123  App.  Div.  846, 
aff'd  194  N.  Y.  518;  Matter  of  Seigler,  49  Misc.  189;  Turnbull  v.  Turnbull, 
118  App.  Div.  449;  Hallenbeck  v.  Halleribeck,  103  App.  Div.  107,  93  N.  Y. 
Supp.  73;  Kelly  v.  Home  Sav.  Bank,  103  App.  Div.  141,  92  N.  Y.  Supp.  578. 

As  to  property  held  by  decedent  for  another,  see  Case  v.  Spencer,  86 
App.  Div.  454,  83  N.  Y.  Supp.  697;  Moran  v.  Morrill,  78  App.  Div.  440, 
80  N.  Y.  Supp.  120,  aff'd  177  N.  Y.  563;  Matter  of  King,  115  App.  Div. 
751,' 100  N.  Y.  Supp.  1089,  aff'd  188  N.  Y.  626. 

As  to  gifts  in  trust  by  the  decedent  in  his  lifetime,  see  Morris  v.  Hughes, 
45  Misc.  278;  Morris  v.  Wucher,^  115  App.  Div.  278,  100  N.  Y.  Supp. 
878,  aff'd  188  N.  Y.  568.  Such  a  trust,  however,  is  not  established 
by  a  mere  deposit  in  the  name  of  another,  or  in  the  name  of  the  tes- 
tator, as  trustee;  it  is  tentative,  only,  and  revocable  at  will,  until  the 
depositor  dies  or  completes  the  gift  in  his  lifetime  by  some  unequivocal 
act  or  declaration,  e.  g.,  delivery  of  the  passbook  or  notice  to  the  bene- 
ficiary. Matter  of  Totten,  179  N.  Y.  112;  Matter  of  U.  S.  Trust  Co.,  117 
App.  Div.  178,  102  N.  Y.  Supp.  271;  Lattan  v.  Van  Ness,  107  App.  Div. 
393,  95  N.  Y.  Supp.  97,  aff'd  184  N.  Y.  601;  Garvey  v.  Clifford,  114  App. 
Div.  193,  99  N.  Y.  Supp.  555.  If  the  depositor  dies  before  the  beneficiary 
without  revocation,  the  trust  is  presumed  to  exist  as  to  the  balance  on 
hand.  Matter  of  Totten,  supra;  Garpey  v.  Clifford,  supra;  Matter  of  Pierce, 
132  App.  Div.  465.  Nevertheless  the  fund  may  be  reached  by  creditors 
where  the  estate  of  the  depositor  is  insufficient  to  pay  debts,  for  one  can- 
not place  his  property  beyond  the  reach  of  creditprs  by  such  deposit  any 
more  than  by  a  will.  Beakes  Dairy  Co.  v.Bems,  128  App.  Div.  137.  But 
if  the  beneficiary  predeceases  the  depositor,  the  tentative  trust  is  extin- 
guished, ipso  facto.  Matter  of  U.  S.  Trust  Co,,  supra;  Matter  of  Duffy,  127 
App.  D>iv.  74. 
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I  736.  Pension  money. — By  the  pension  laws  of  Congress,  U.  g.  R.  S,, 
§4718,  an  accrued,  pension  is  declared  not  to  be  considered  as  a  part  of 
the  assets  of  the  pensioner's  estate,  nor  hable  to  be  applied  to  the  payment 
of  his  debts,  but  shall  inure  to  the  sole  benefit  of  the  widow  and  children. 
This  law  of  exemption  is  said  to  be  founded  on  just  views  of  human  gener- 
osity, and  should  be  liberally  construed  in  favor  of  the  debtor  and  his 
family.  Wilcox  V.  Hawley.,  31  N.  Y.  648;  Shaw  v.  Davis,  55  Barb.  389; 
Lockwoqd  v.  Yaunglqve,  27  id.  505;  Van Beuren  v.  Lop^r,  29  id.  389.  Moneys 
awarded  by  the  Alabama  Court  of  Claims  on  account  of  an  ""indirect 
claim"  founded  upon  the  payment  of  war  premiums  of  insurance,  being  in 
the  nature  of  a  gratuity  by  the  government,  do  not  constitute  assets  which 
an  administrator  is  entitled  to  distribute.  They  belong  to  the  widow  and 
next  of  kin,  and  are  protected  from  the  claim  of-  creditors.  Matter  of 
Cooky,  6  Dem.  77.   See  Taft  v.  Marsily,  47  Hun,  175. 

Hence  pension  moneys  received  by  a  widow,  and  passing  unexchanged 
for  other  property  to  her  executor,  are  not  liable  for  her  debts,  where  she 
leaves,  children  under  sixteen  years  of  age.  Hodge  v.  Leaning,  2  Dem.  553. 
See  Tyler  v.  Bollard,  31  Misc.  54,  64  N.  Y.  Supp.  545,  aff'd  49  App.  Div. 
648,  166  N.  Y.  605,  where  the  widow  had  purchased  land  with  pension 
moneys  due  her  husband.  But  it  is  otherwise,  where  the  pensioner  (de- 
cedent) received  his  pension  money  in  his  lifetime,  and  invested  it  in  other 
property,  or  deposited  it  in  bank,  taking  a  certificate  of  deposit,  which  he 
had  at  the  time  of  his  death.  Such  money  and  property  received  by  the 
executor  is  assets  applicable  to  the  payment  of  debts.  Seedier  v.  Barber, 
6  Dem.  129;  Smith  v.  Blood,  106  App.  Div.  317,  94  N.  Y.  Supp.  667;  Matter 
of  Liddle,  35  Misc.  173,  71  N.  Y.  Supp.  474. 

§  737.  Damages  by  reason  of  decedent's  death.— Where  the  d;eath  of  a 
decedent  who  left,  him  or  her  surviving,  a  husband,  wife,  or  next  of  kin, 
was  caused  by  the  wrongful  act,  neglect,  or  default  of  a  natural  person  who, 
or  a  corporatipn  which,  would  have  been  hable  to  an  action  therefor  if 
death  had  not  ensued,  the  executor  or  administrator  may  maintain  an 
action  to  recover  damages  for  the  same,  which  are  exclusively  for  the 
benefit  of  the  deced,ent's  husband  or  wife  and  next  of  kin,  and  \yhen  col- 
lected are  to  be  distributed  by  the  plaintiff  among  them,  as  if  they  were 
unbequeathed  assets  left  in  his  hands,  after  payment,  of  all  debts  and 
expenses  of  administration.  Code  Civ.  Proc,  §§  1902,  1903;  Snedeker  v. 
Snedeker,  164  N.  Y.  58.  See  Shearman  &  Redfield  on  Negligence  (5th  ed.), 
§  134.  The  action  may  be  oiaintained  though  the  decedent  and  his  next 
of  kin  were  aliens.  Tanas  v.  Municipal  Gas  Co.,  88  App.  Div.  251,  84 
N.  Y.  Supp.  10531  Alfson  v.  Bush  Co.,  182  N.  Y.  393.  If  the  representative 
dies  the  action  may  be  revived  in  the  name  of  his  successor.  Mundt  v. 
Glokner,  24  App,  Div.  110,  160  N.  Y.  572.  See  McGahey  v.  Nassau  El.  R. 
Co.,  51  App.  Div.  281,  aff'd  166  N.  Y-  617. 

This  is  fully  discussed  elsewhere.  We  merely  npte  that  the  damages,; 
therefore,  are  not  assets  fpr  the  general  purposes  of  administration.  The 
expenses  of  the  action,  funeral  expenses,  Matter  of  McDermott,  49  Misc. 
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402,  and  the  representative's  commissions  on  the  residue,  are  to  be  allowed 
by  the  Surrogate,  upon  notice  given  in  such  a  manner  and  to  such  persons 
as  the  Surrogate  deems  proper.  Code  Civ.  Proc,  §  1903;  Matter  of  Mc- 
Donald, 51  Misc.  318.  As  to  what  "expenses  of  the  action"  may  be  al- 
lowed, see  Matter  of  Snedeker,  95  App.  Div.  149,  88  N.  Y.  Supp.  847. 

§  738.  Property  in  action. — To  entitle  an  executor  or  administrator  to 
sue  upon  a  contract,  it  is  not  necessary  that  he  should  be  named  in  it.  If, 
by  the  contract,  money  is  payable  to  A.,  or  to  A.  and  his  assigns,  A.'s  execu- 
'  tor  or  administrator  may  sue  for  it.  His  right  of  action  is  exclusive  also, 
and  no  words  introduced  into  a  contract  or  obligation  can  transfer  to 
another  his  exclusive  right  of  representation.  Dicey  on  Parties,  207.  In 
order  to  vest  a  right  of  action  in  one  named  as  executor  in  a  will,  it  is  essen- 
tial, under  our  statutes,  that  he  should  qualify.  At  common  law,  an  execu- 
tor might  sue  before  probate;  but,  by  2  R,  S.  71,  §  16  (now  Code  Civ.  Proc, 
§2693),  he  is  prohibited  from  interfering  with  the  estate,  before  letters 
granted,  further  than  necessary  for  its  preservation,  and  to  pay  funeral 
charges;  and  a  plea  in  bar  that  he  was  not  executor  at  the  commencement 
of  the  action  is  good.  Thomas  v.  Cameron,  16  Wend.  579;  Varick  v.  Bodine, 
3  Hill,  444.  See  Flinn  v.  Chase,  4  Den.  85;  Matter  of  Flandrow,  28  Hun, 
279.  But  where  a  wife  dies  intestate,  and  the  husband  afterward  dies,  leav- 
ing her  assets  which  belonged  to  him  as  her  survivor,  unadministered, 
it  is  not  necessary  for  his  personal  representatives  to  take  out  letters  of 
administration,  on  her  estate,  to  enable  them  to  institute  suits  for  the  re- 
covery of  such  assets.  But  they  may  institute  suits  in  their  character  of 
personal  representatives  of  the  husband,  stating  that  he  survived  his  wife. 
Roosevelt  v.  Ellithorp,  10  Paige,  415;  Lockwood  v.  Stockholm,  11  id.  87. 

§  739.  Survival  of  rights  of  action  on  contract. — The  general  rule  is 
that,  with  respect  to  such  personal  actions  as  are  founded  upon  any  obliga- 
tion, contract,  debt,  covenant,  or  other  duty,  the  right  of  action,  on  which 
the  testator  or  intestate  might  have  sued  in  his  lifetime  (with  certain  ex- 
ceptions hereafter  stated),  survives  his  death,  and  is  transmitted  to  his 
executor  or  administrator,  whether  the  breach  occurred  in  the  lifetime,  or 
after  the  death,  of  the  decedent.  Holbrook  v.  White,  13  Wend.  591;  Robin- 
son v.  Thomas,123  App.  Div.  411;  Romans  v.  N.  Y.  Life  Ins.  Co.,  55  Misc. 
574.  See  Cons.  L.  1909^  chap.  18,  §  116.  Thus,  an  administrator  may 
have  an  action  in  his  own  name  for  an  injury  to  personal  property,  inter- 
mediate the  granting  of  letters  and  the  death  of  the  intestate.  His  title 
takes  effect  by  relation.  Valentine  v.  Jackson,  9  Wend.  302;  Babcock  v. 
Booth,  2  Hill,  181.  The  administrator  has  a  right  to  recover  the  purchase 
money  due  on  a  contract  for  the  sale  of  land,  made  by  the  intestate  in  his 
lifetime,  and  may,  it  seems,  extend  the  time  of  payment.  Schroeppel  v. 
Hooper,  40  Barb.  425;  Smith  v^  Gage,  41  id.  60.  But  the  interest  of  a  pur- 
chaser in  an  executory  contract  of  sale  of  land  does  not  pass  to  his  executor. 
Griffith  V.  Beecher,  10  Ba^b.  432*  The  personal  representative  may  sue 
on  a  demand  against  a  cotenant  in  common  of  the  decedent,  for  his  share 
of  rents  and  profits.    Hannon  v.  Osbom,  4;  Paige,  336.    Among  the  ohoses 
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in  action  which  thus  go  to  the  personal  representatives,  is  a  cause  of  action 
for  a  breach  of  a  covenant  of  seizin  (McKinstry  v.  Benson,  3  Johns.  Cas. 
[2d  ed.]  562),  and  of  a  covenant  for  title,  if  broken  in  the  lifetime  of  the 
decedent  (Beddoe  v.  Wadsworth,  21  Wend.  120);  and  though  a  covenant 
be  purely  personal,  the  death  of  the  covenantor,  after  breach,  does  not 
extinguish  the  cause  of  action  {Mott  v.  Mott,  11  Barb.  127).  And  so^  as 
to  a  mortgage  interest  before  foreclosure.  Demarest  v.  Wynkoop,  2  Johns. 
Ch.  461. 

In  respect  to  rights  arising  out  of  real  property,  and  proceedings  relating 
thereto,  they  survive  to  the  heir  or  the  devisee;  such  as  causes  of  action, 
in  favor  of  the  decedent,  for  waste  of  real  property.  Code  Civ.  Proc, 
§  1652;  or  for  injuries  to  it  in  the  decedent's  lifetime,  see  Reilly  v.  Erie  R. 
Co.,  63  App.  Div.  415;  causes  of  action  against  the  decedent,  for  specific 
performance  of  a  contract  to  convey  real  property,  see  Code  Civ.  Proc, 
§  2346;  rights  existing  in  favor  of  the  decedent,  to  redeem  real  property 
from  sale  by  virtue  of  an  execution.    Code  Civ.  Proc,  §  1447. 

§  740.  Contracts  which  do  not  survive. — Contracts  which,  by  their 
terms,  are  expressly  limited  to  the  hfetime  of  the  deceased,  or  which,  as 
matter  of  law,  are  determinable  by  the  death  of  either  party,  do  not  sur- 
vive, and  no  action  can  be  maintained  by  or  against  the  representative, 
for  any  alleged  breach  occurring  after  his  death,  though  it  may  for  breaches 
before  death.  Bee  Stuhhs  v.  Holywell  R.  Co., 'L.'R,.,2'Eix.ch.^ll.  Contracts 
determinable  by  death,  as  a  matter  of  law,  are  such  as  .are  obviously 
founded  upon  personal  considerations — ^i.  e.,  made  with  reference  to  the 
personal  qualities  of  the  parties — such  as  an  agreement  to  write  a  book, 
paint  a  picture,  and  contracts  of  apprenticeship  and  agency.  As  to  a  con- 
tract to  buUd  a  house,  see  Quick  v.  Ludborrow,  3  Bulst.  30;  2  Wms.  on 
Exrs.  (6th  Am.  ed:),  1593,  note. 

So,  too,  covenants  which  both  run  with  the  land  and  descend  to  the 
heir  or  devisee — ^i.  e.,  covenants  which  affect  the  freehold, — go  to  the  heir, 
not  only  where  he  is  not  named,  but  also  where  the  covenant  is  made  with 
the  covenantee  and  his  executor.  The  heir  is  clearljr  the  only  person  to 
sue  for  any  breach  of  such  covenant,  after  the  death  of  the  deceased.  For 
breaches  committed  during  the  lifetime  of  the  deceased,  the  rule  seems  to 
be  that  if  there  has  been  a  formal  breach  of  such  covenants  during  the 
ancestor's  lifetinie,  but  the  substantial  damage  has  accrued  after  his  death, 
the  real,  and  not  the  personal  representative  is  the  proper  plaintiff  in  an 
action  on  the  covenant.    Dicey  on  Parties,  211. 

On  the  other  hand,  if  the  breach,  though  committed  in  the  lifetime  of 
the  covenantee,  has  caused  any  damage  to  the  personal  estate,  the  personal 
representative  may  sue.  Raymond  v.  Fitch,  2  C,  M.  &  R.  588.  Compare 
Ricketts  v.  Weaver,  12  Mees.  &  W.  718.  So,  too,  a  covenant  which  does  not 
run  with  the  land — e.  g.,  a  covenant  in  a  lease  not  to  cut  down  trees  (the 
trees  being  excepted  from  the  demise) — ^may  be  sued  on  by  the  personal 
representative. 

§  741.  Wrongs  to  the  property  of  decedent. — If  a  breach  of  contract 
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affects  the  personal  estate  of  the  deceased,  the  representative  can  sue  for 
the  consequential  damages.  For  example,  an  executor  or  administrator 
may  maintain  an  action  against  the  attorney  of  the  deceased,  for  negligence 
in  investigating  a  title  to  lands,  in  consequence  of  which  the  deceased  took 
an  insufficient  title.  Knights  v.  QuJarles,  2  B.  &  B.  104.  See  Fried  v.  N.  Y. 
C.  R.  R.  Co.,  1  Sheldon,  1,  for  a  review  of  rights  of  action  under  the  statute 
which  do  and  do  not  survive,  and  go  to  the  executor  and  administrator. 

It  is  said  that  perhaps  an  action  might  be  brought  even  for  a  breach  of 
promise  of  marriage,  if  the  representative  could  allege  injury  to  the  de- 
ceased's personal  estate  as  a  consequence  of  the  breach  of  promise.  Dicey 
on  Parties,  209.  See  Chamberlain  v.  Williamson,  2  Maule  &  S.  408;  Beck- 
ham V.  Drake,  8  Mees.  &  W.  846.  But  compare  Larocgue  v.  Conheim,  42 
Misc.  613. 

The  statute  provides  that  executors  and  admiuistrators  shall  have 
actions  of  trespass  against  any  person  who  shall  have  wasted,  destroyed, 
taken  or  carried  away,  or  converted  to  his  own  use,  the  goods  of  their 
testator  or  intestate  in  his  lifetime.  They  may  also  maintain  actions  for 
trespass  committed  on  the  real  estate  of  the- decedent,  in  his  Ufetime. 
Cons.  L.  1909,  chap.  18,  §  118. 

It  is  also  provided  that  for  wrongs  done  to  the  property,  rights  or  in- 
terests of  another,  for  which  an  action  might  be  maintained  against  the 
wrongdoer,  such  axition  may  be  brought  by  the  person  injured,  or  after 
his  death,  by  his  executors  or  administrators,  against  such  wrongdoer, 
and  after  his  death  against  his  executors  or  administrators,  in  the  same 
manner  and  with  the  like  effect  in  all  respects,  as  a,ctions  founded  upon  con- 
tracts.   Cons.  L.  1909,  chap.  18,  §  120  (added  by  Laws  1909,  chap.  240,  §  16). 

Another  statute  declares  that  any  person,  or  his  personal  representatives 
shaU  have  actions  of  trespass  against  the  executor  or  administrator  of  any 
testator  or  intestate,  who  in  his  hfetime  shall  have  wasted,  destroyed,  taken 
or  carried  away,  or  converted  to  his  own  use,  the  goods  or  chattels  of  any 
such  person,  or  committed  any  trespass  on  the  real  estate  of  any  such 
person.  Cons.  L.  1909,  chap.  18,  §  119.  But  an  executor  of  an  executor 
has  no  authority  to  cbmmence  or  maintain  any  action  or  proceeding  relat- 
ing to  the  estate,  effects  or  rights  of  the  testator  of  the  first  executor,,  or 
to  take  any  charge  or  control  thereof,  as  such  executor.  Cons.  L.  1909, 
chap.  18,  §  121  (added  by  Laws  1909,  chap.  240,  §  16). 

§  742.  Injuries  to  person  of  deceased. — The  general  rule  is,  that,  with 
some  exceptions,  an  action  for  a  personal  wrong,  i.  e.,  for  injuries  to  the 
person,  feelings,  or  reputation  of  the  deceased,  dies  with  the  person.  Ac- 
tions for  slander,  for  fibel,  and  actions  of  assault  and  battery,  or  false  im- 
prisonment, actions  for  injuries  to  the  person  of  the  plaintiff,  or  to  the 
person  of  the  testator  or  intestate  of  any  executor  or  administrator,  do 
not  survive;  and  the  same  rule  is  appUed  to  actions  for  breach  of  promise 
of  marriage.  Wade  v.  Kalbfleisch,  58  N.  Y.  282,  16  Abb.  (N.  S.)  104; 
Larocque  v.  Conheim,  42  Misc.  613.  See  Price  v.  Price,  75  N.  Y.  244.  Ex- 
ceptions to  the  rule  of  the  nonsurvival  of  actions  for  personal  injuries  are 
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made  in  the  case  of  injuries,  causing  death,  occasioned  by  wrongful  act, 
neglect,  or  default,  in  which  instance  damages  may  be  recovered  for  the 
benefit  of  the  surviving  husband,  wife,  or  next  of  kin.  Code  Civ.  Proc, 
§  1902.  See  Shearman  &  Redfield  on  Neg.  (5th  ed.),  §§  124  et  seq.  and 
Laws  1909,  chap.  240,  §  16.    And  see,  ante  page  674)  et  seq. 

§  743.  Suits  to  disaffirm  wrongful  acts  of  deceased. — Authority  is 
given  by  statute  to  any  executor,  administrator,  receiver,  assignee,  or 
other  trustee  of  an  estate,  or  of  the  property  and  effects  of  an  insolvent 
estate,  corporation,  association,  partnership,  or  individual,  to  disaffirm, 
for  the  benefit  of  creditors  or  others  interested  in  the  estate,  and  treat  as 
void,  and  resist,  all  acts  done,  transfers  and  agreements  made,  in  fraud  of 
the  rights  of  any  creditor,  including  themselves,  and  others  interested  in 
the  estate.  Cons.  L.  1909,  chap.  52,  §  268;  Id.,  chap.  45,  §  19  (former 
statutes.  Laws  1858,  chap.  314,  §  1,  as  amended  Laws  1889,  chap.  487; 
Laws  1894,  chap.  740;  Laws  1896,  chap.  547,  §  232;  Laws  1897,  chap.  417, 
§  7).  See  22  Abb.  N.  C.  327,  note.  It  is  no  defense  that  the  plaintiff  par- 
ticipated in  the  fraud.  Huyler  v.  Dolson,  101  App.  Div.  83,  91  N.  Y.  Supp. 
794.  And  the  executors  of  a  fraudulent  vendor  may  resist  an  attempt  by 
the  fraudulent  vendee  to  recover  either  the  possession  or  the  value  of  the 
property  fraudulently  disposed  of;  and  they  may  defeat  a  recovery,  if  they 
can  establish  satisfactorily  the  fraudulency  of  the  transaction.  Bryant  v. 
Bryant,  2  Robt.  612.  The  executor  or  administrator,  as  the  case  may  be, 
represents  the  decedent's  creditors  as  well  as  his  estate.  Hangen  v.  Hache- 
mmier,  114  N.  Y.  566.   . 

He  may  sue  to  set  aside  decedent's  transfer  both  on  the  ground  of  fraud 
on  creditors,  and  of  undue  influence,  and  may  prove  both  grounds.  Lore 
V.  Dierkes,  51  N.  Y.  Super.  (J.  &  S.)  144,  16  Abb.  N.  C.  47;  Rousseau  v. 
Bleau,  29  St.  Rep;  334,  8  N.  Y.  Supp.  823;  McCormick  Vx  St.  Joseph's 
Home,  26  Misc.  36.  He  is  chargeable  as  for  a  breach  of  trust  for  a  culpable 
neglect  to  institute  any  action  or  proceeding  necessary  to  recover  assets 
fraudulently  disposed  of  by  his  decedent.  Matter  of  Cornell,  110  N.  Y. 
351.  This  was  a  proceeding  to  hold  an  assignee  for  the  benefit  of  creditors, 
under  the  statute  of  1858,  supra,  and  is  of  course  entirely  applicable  to  the 
case  of  an  executor  or  administrator.  S.  p.,  Matter  of  Dean,  86  id.  399; 
Maker  of  Cohn,  78  id.  248;  Lichtenberg  v.  Hwdtf elder,  103  id.  302;  Ball  v. 
Slaften,  98  id.  622;  Southard  v.  Benner,  72  id.  424;  Matter  of  Hurt,  60  Hun, 
516.  ,  ' 

The  right  of  an  executor  or  administrator  to  assail  an  assignment,  made 
by  the  decedent,  in  his  lifetime,  in  fraud  of  his  creditors,  is  not  exclusive. 
If  the  executor  collude  with  the  assignee,  and  refuses  to  do  so,  Bate  v. 
Graham,  11 N.  Y.  237;  Demey  v.  M(yyer,  72  id.  70;  Guibert  v.  Saunders,  10  St. 
Rep.  43;  Harvey  v.  McDonnell,  113  N.  Y.  526;  or  even  in  the  absence  of 
sudi  collusion  or  refusal,  a  creditor  may,  by  action  against  the  personal 
representative  (the  action  will  not  fail  because  there  is  no  representative. 
Johnston  v.  Gundberg,  113  App.  Div.  228)  and  assignee,  have  the  assign- 
ment set  aside,  and  the  property  applied  as  assets.    Cons.  L.  1909,  chap. 
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52,  §  268;  Id.,  chap.  45,  §  19.  And  it  is  not  necessary  in  such  an  actioh* 
that  the  plaintiff  should  be  a  judgment  creditor;  he  stands  simply  as  trustee 
in  place  of  the  administrator.  Cons.  L.  1909,  chap.  52,  §  268;  Id.,  chap.  45, 
§19;  Harvey  v.  McDonnell,  113  N.^  Y.  526;  Matter  of  Bunting,  98  App. 
Div.  122,  90  N.  Y.  Supp.  786.  The  sole  heir  and  next  of  kin  of  a  decedent 
who  alleges  that  she  has  brought  an  action  to  determihe  the  validity  of 
the  probate  of  an  alleged  will  of  the  decedent,  uhder  which  it  seenas  she 
obtained  no  interest  or  property,  has  no  standing,  before  the  instrument 
is  set  aside,  to  maintain  an  action  to  set  aside  a  transffer  made  by  the  de- 
cedent in  her  lifetime,  for  fraud.  Hagen  v.  Ward,  58  App.  Div.  258,  68 
N.  Y.  Supp.  1003. 

It  is  further  provided  that  every  person  who  shall,  in  fraud  of  the  rights 
of  creditors  and  others,  have  received,  or  in  aily  manner  interfered  with, 
real  or  personal  property  of  the  deceased,  etc.,  shall  be  liable  in  the  proper 
action  to  the  executors,  administrators,  or  other  trustee  of  such  estate, 
for  the  same  or  for  the  value  of  the  property  taken,  and  the  damages  caused 
thereby.  Cons.  L.  1909,  chap.  52,  §  268;  Id.,  chap.  45,  §  19  (former  statutes, 
Laws  1858,  chap.  314,  §  2;  Laws  1897,  chap.  417,  §  7) ;  McKnight  v.  Morgan, 
2  Barb.  171;  Truesdell  v.  Bourke,  80  Hun,  55,  29  N.  Y.  Supp.  849,  rev'd 
on  other  points,  145  N.  Y.  612. 

§  744.  Performance  of  decedent's  contract  of  sale. — The  statute 
[Code  Civ.  Proc,  former  §  2801a  (added  by  LaWs  1908,  chap.  502)  repealed 
by  act  of  1914  but  preserved  in  this  respect  in  §  2697,  authorizes  the  rep- 
resentatives of  a  person  who,  in  his  lifetime,  had  contracted  tb  convey  the 
legal  title  to  his  lands,  to  execute  and  deliver  a  deed  thereof  in  perform- 
ance of  such  contract.  The  representative  may  accet)t  from  the  claimant 
a  deposit  of  money  to  secure  the  estate  for  any  costs  and  expenses  of  the 
application;  such  money  to  be  retained  to  the  extent  of  any  costs  or  ex- 
penses thus  paid  or  incurred  only  in  the  event  that  the  claimant  neglects 
unreasonably  to  tender  performance  of  his  part  of  the  contract,  or  to  be 
ready  and  willing  to  perform  when  requested,  pursiiaht  to  the  order,  if  any, 
to  be  entered.  Upon  the  request  of  the  person  with  whom  the  contract  of 
sale  was  made,  or  his  successors  in  interest,  the  executor  or  adiininistrator 
may,  in  his  discretion,  apply  to  the  Surrogate  from  whose  court  his  letters 
were  issued,  for  leave  to  execute  a  deed  of  such  lands  to  the  person  en- 
titled thereto  upon  such  terms  as  the  court  may  prescribe. 

The  request  is  in  the  form  of  a  written  notice  subscribed  by  the  claim- 
ant, and  containing  particulars  as  to  the  date  of  the,  contract,  the  amount 
of  the  purchase  price,  the  time  or  times  when  installments  thereof  were  or 
will  become  due  and  payable,  the  sum,  if  any,  admitted  to  be  still  due  or 
unpaid  thereon,  a  description  of  the  lands  in  question,  and  a  statement 
of  ahy  other  conditions  applying  to  the  vendee. 

Such  application  must  be  by  verified  petition,, setting  forth  the  same 
facts  as  are  required  to  be  contained  in  the  claimant's  notice,  together  with 
such  other  facts  as  may  have  come  to  the  representative's  knowledge,  the 
names  of  the  decedent's  heirs,  devisees,  and  surviving  husband  or  wife, 
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if  any,  and  of  all  persons  claiming  under  them.  Upon  the  return  of  the  ci- 
tation to  be  issued  upon  such  petition,  and  after  hearing  the  proofs,  the 
Surrogate  shaE  make  such  order  as  justice  requires.  See  Hald  v.  Claffy, 
131  App.  Div.  251,  holding  that  in  an  action  against  trustees  to  compel 
the  specific  performance  of  testator's  contract  to  sell  lands,  the  widow  and 
heirs  should  not  be  brought  in  as  defendants,  where  the  will  gave  the  in- 
come of  the  property  to  the  testator's  widow  and  daughter  for  the  former's 
life,  at  her  death  the  property  to  be  sold  and  the  proceeds  divided  among 
the  testator's  children,  if  with  her  consent  the  trustees  are  prepared  to  give 
title  to  the  widow's  dower.  If  it  appear  that  the  enforcement  of  such 
contract  at  law  would  be  subject  to  a  valid  defense,  the  petition  must 
be  dismissed;  otherwise  an  order  shall  be  made  directing  such  conveyance 
upon  performance  of  the  conditions  of  purchase  by  the  vendee.  The  con- 
veyance when  made  is  binding  upon  all  persons  in  interest  who  were  duly 
cited,  and  is  deemed  a  complete  fulfillment  of  the  contract;  but  a  dismissal 
of  the  petition  does  not  prejudice  the  right  of  the  vendee  to  a  civU  action 
for  the  specific  performance  of  the  contract,  nor  to  any  other  remedy  at 
law  or  in  equity.  The  order  directing  a  conveyance  may  be  enforced  by 
contempt  proceedings  in  the  manner  provided  for  by  §  2554,  provided  it 
is  shown  that  the  vendee  tendered  performa,nce  of  the  contract,  or  was 
ready  and  able  to  perform  when  requested,  within  a  reasonable  time  after 
the  order  was  entered.  Costs  and  disbursements  may  be  allowed,  payable 
out  of  the  estate  in  the  sums  specified  in  §  2746. 
The  section  is  as  follows: 

§  2697.  Conveyance  of  real  property  by  executor  or  administrator  to  holder  of 
contract  of  sale  made  by  a  decedent,    , 

Where  a  decedent  dies  seized  of  lands  after  he  haS  made  a  contract  for  the  con- 
veyance thereof,  his  executor  or  administrator  may  make  a  deed  reciting  said 
contract  and  conveying  the  said  lands.  The  executor  or  administrator,  or  the 
vendee,  his  heirs  or  assigns,  may  file  a  petition  praying  for  the  confirmation  of  the 
act  of  the  executor  or  administrator  in  delivering  the  deed,  or  for  a  decree  that  the 
same  be  made  and  delivered  or  the  executor  or  administrator  may  pray  for  the  like 
reUef  in  a  petition  for  the  judicial  settlement  of  his  account.  In  either  case,  a  cita- 
tion shall  issue  to  all  persons  interested,  and  the  court  shall  make  such  decree  as 
justice  requires.  A  deed  delivered  pursuant  to  tliis  section,  upon  its  confirmation 
by  such  deci-ee,  shall  be  effectual  to  convey  all  the  right,  title  and  interest  in  the 
said  lands  which  the  decedent  had  at  his  death. 

From  former  §  2801a,  in  part,  much  modified.    From  L.  1908,  c.  502. 

§  745.  Exemption  for  widow  and  children. — (See  post,  under  Account- 
ing, as  to  neglect  to  set  apart  exempt  property.) 

In  order  to  understand  the  purpose  and  effect  of  the  amendment  wrought 
by  the  act  of  1914  we  reprint  former  §  2713,  followed  by  new  §  2670.  The 
former  section  is  as  follows: 

-  If  a  man  having  a  family  die,  leaving  a  widow  or  minor  child  or  children,  the 
following  articles  shall  not  be  deemed  assets,  but  must  be  included  and  stated  in 
the  inventory-  of  the  estate  without  being  appraised: 

1.  All  spinning-wheels,  weaving-looms,  one  knitting  machine,  one  sewing-machine 
and  stovea  put  up  or  kept  for  use  by  his  family. 
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2.  The  family  Bible,  family  pictures  and  school-books,  used  by  or  in  such  family, 
and  books  not  exceeding  in  value  fifty  dollars,  which  were  kept  and  used  as  part  of 
the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn  and  cloth  manu- 
factured from  the  same;  one  cow,  two  swine,  and  the  pork  of  such  swine,  and  neces- 
sary food  for  such  swine,  sheep  or  cow  for  sixty  days,  and  all  necessary  provisions 
and  fuel  for  such  widow,  child  or  children,  for  sixty  days  after  the  death  of  such 
deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  necessary  cook- 
ing utensils,  the  clothing  of  the  family,  the  clothes  of  the  widow  and  her  ornaments 
proper  for  her  station;  one  table,  six  chairs,  twelve  knives  and  forks,  twelve  plates, 
twelve  tea  cups  and  saucers,  one  sugar  dish,  one  milkpot,  one  tea-pot  and  twelve 
spoons  and  other  household  furniture  not  exceeding  one  hundred  and  fifty  dollars 
in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  personal  property, 
in  the  discretion  of  the  appraisers,  to  the  value  of  not  exceeding  one  hundred  and 
fifty  dollars.  Such  articles  and  property  shall  remain  in  the  possession  of  the  widow, 
if  there  be  one,  during  the  time  she  lives  with  and  provides  for  such  minor  child 
or  children.  If  she  ceases  so  to  do,  she  shall  be  allowed  to  retain  as  her  own,  her 
wearing  apparel,  her  ornaments  and  one  bed,  bedstead  and  the  bedding  for  the 
same;  and  the  property  specified  in  subdivision  five;  and  the  other  articles  so  ex- 
empted shall  then  belong  to  such  minor  child  or  children.  If  she  Uves  with  and 
provides  for  such  minor  chUd  or  children  until  it  or  they  become  of  fuU  age,  all  the 
articles  and  property  in  this  section  mentioned  shall  belong  to  the  widow.  If  there 
be  a  widow  and  no  minor  child,  all  the  articles  and  property  in  this  section  men- 
tioned shall  belong  to  the  widow.  //  a  married  woman  die,  leaving  surviving  her  a 
husband,  or  a  mirwif  child  or  children,  the  same  articles  aftd  -personal  property  shall  he 
set  apart  by  the  appraisers  with  the  same  effect  for  the  benefit  of  such  husband  or  minor 
child  or  children.    §  2713,  Code  Civ.  Proc. 

The  new  section  reads: 

§2670.    Exemption  fen- benefit  of  family. 

If  a  person  having  a  family  die,  leaving  a  wido;??  or  husband,  or  minor  child  or 
children,  the  following  articles  shall  not  be  deemed  assets,  but  must  be  included  and 
stated  in  the  inventory  of  the  estate  as  property  set  off  to  such  widow,  husband  or 
minor  child  or  children: 

1.  All  house-keeping  utensils,  musical  instruments,  sewing  machine' and  house- 
hold furniture  used  in  and  about  the  house  and  premises,  fuel  and  provisions,  and 
the  clothing  of  the  deceased,  in  all  not  exceeding  in  value  five  hundred  dollars. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by  or  in  such  family, 
and  books  not  exceediiig  ia  value  fifty  dollars,  which  were  kept  and  used  as  part 
of  the  family  library. 

3.  Domestic  animals  with  their  necessary  food  for  sixty  days,  not  exceeding  in 
value  one  hundred  and  fifty  dollars. 

4.  Money  or  other  personal  property  not  exceeding  in  value  one  hundred  and 
fifty  dollars. 

Such  property  so  set  apart  shall  be  the  property  of  the  surviving  husband  or 
wife,  or  of  the  minor  child  or  children  if  there  be  no  surviving  husband  or  wife. 

No^  allowance  shall  be  made  in  money  or  other  property  under  subdivisions  one, 
two  and  three  if  the  articles  mentioned  therein,  do  not  exist. 

Former  §2713  of  this  Code,  modified.  From  2  R.  S.  83,  84,  §§9,  10;  L.  1842, 
c.  157;  L.  1874,  c.  470;  L.  1889,  c.  406;  L.  1867,  c.  782,  §  13;  L.  1887,  c.  630;  L.  1890, 
c.  173;  L.  1893,  c.  686. 

See  Matter  of  Koch's  Estate,  9  N.  Y.  Supp.  814,  opinion  of  Ransom, 
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Surr.,  discussing  provisions  of  ifevised  Statutes.    This  right  to  exemption 
is  enforceable  in  a  special  proceeding.    The  act  provides : 

§  2671.     Proceedings  to  compel  set-off  ojexem-pt  property. 

Where  an  executor  or  aidnainktrator  has  failed  to  set  apart  property  for  a  sur- 
viving husbancj,  wife  pr  child,  as  prescribed  by  law,  the  person  aggrieved  may 
present  a  petition  to  the  surrogate's  court,  setting  forth  the  failure  and  praying 
for  a  decree,  requiring  such  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  Ipgtj,  injurfed  or  disposed  pf,  to  pay  the  value  thereof, 
or  the  amount  of  the  injury  thereto,  and  that  he  be  cited  to  show  cause  why  such 
a  deci^ee  should  npt  be  matie. 

If  the  siirrogate  is  of  the  opipion  that  sufficient  cause  is  shown,  a  citation  shall 
issue  accordingly.  In  a  proper  case,  the  decree  may  require  the  executor  personally 
to  pay  the  value  of  the  property,  or  the  amount  of  the  injury  thereto. 

Former  §  272fpf  this  Cpde,  modified.    See  L.  1881,  c.  535;  L.  1893,  c.  686. 

The  section  calls  for  no  analysis.  But,  we  do  require  an  examination  of 
the  nature  and  extent  of  the  right  and  to  whom  it  belongs  in  any  given  case. 

Former  subd.  5  gave  the  widow  absolute  title  where  there  was  no  minor 
child  to  the  articles  and  property  mentioned  in  this  section.  See  Crawford 
V.  Nassoy,  173  N.  Y.  163.  The  new  section  gives  title  to  the  husband  or 
widow  if  any,'  and  to  the  minors  only  if  there  be  no  surviving  husband  or 
widow.  The  widow  takes  title  absolutely  by  the  express  terms  of  the  stat- 
ute, and  no  discretion  remains  to  be  exercised  by  the  appraisers.  As  to 
such  property  the  administrator  and  appraisers  are  only  entitled  to  rea- 
sonable, temporary  posse'Ssion  or  opportunity  for  inspection  to  enable  them 
to  enumerate  the  same  in  the  inventory.  An  action  for  conversion  of  prop- 
erty of  this  class  will  doubtless  lie  against  the  administrator  individually 
or  in  his  official  capacity  if  he  converts  such  property  to  his  own  use,  sells 
the  same  or  declines  to  deliver  the  property  to  the  widow  after  demand 
and  a  reason<d}le' opportunity  to  inventory  the  same.  Ibid.,  citing  Fox  v. 
Burns,  12  Barb.  677;  Kappv.  Public  Admr.,  2  Bradf.  258;  Vedder  v.  Sax- 
ton,  46  Barb.  188.' 

Where  the  wiU  of  the  testator  leaves  all  his  household  property  to  the 
widow  she  was  formerly  held  to  be  entitled  to  additional  exemption  out 
of  other  personal  property  available  for  the  purpose.  Matter  of  Accounting 
0/ Frazer,  92  N.  Y.  239,  246.  - 

This  was  a  case  where,  by  the  will,  the  widow  was  given  "all  of  the 
household  property  in  the  dwelling  house."  FinjCh,  J.,  held  that  this  was 
broad  enough  to  include  coal  and  wood  provided  for  the  use  of  the  family 
and  also  the  shotgun,  in  the  absence  of  proof  showing  that  it  was  not  kept 
for  the  fiefense  of  the  house.  He  further  held,  that  a  setting  apart  by  the 
appraisers  ^s  exfsmpt  apd  for  the  use  oi  the  widow,  of  a  horse,  phaeton  and 
harness,  of  thp  value  of  $150,  was  proper,  a,nd  should  be  sustained.  And 
he  distinguished  the  case  of  Peck  v.  Sherwood,  56  N.  Y.  615,  where  the 
Court  of  Appeals  had  held  that  the  widow  was  not  entitled  to  an  ex- 
emption for  household  furniture  where  she  had  been  left  a  life  estate  in  all 
the  real  and  personal  property  of  her  husband,  except  a  certain  legacy  be- 
queathed him  by  a  relative  and  not  paid  over  at  his  death.    So  "house- 
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hold  furniture"  has  been  held  to  include  a  piano.  Maiter  of  Alien,  36 
Misc.  398. 

The  language  of  §8670  "if  a  person  having  a  faniily  die  leaving  a 
widow"  .  .  .  covers  any  case  where  the  relation  of  husband  and  wife  con- 
tinued unbroken  by  law  to  the  time  of  the  decedent's  death.  Cohgequently 
a  mere  separation  by  agreement  of  the  parties,  and  not  under  any  decree 
of  the  court,  will  not  dissever  the  family  within  the  meaning  of  the  statute. 
See  Matter  of  Shedd,  60  Hun,  367,  aff'd  133  N.  Y.  601.  This  was  a  case 
where  the  testator  and  his  wife  had  ceased  to  live  together  for  about  ten 
years  prior  to  his  death;  and  for  eight  years  preceding  his  death  the  hus- 
band had  not  contributed  to  the  support  of  his  wife.  Nevertheless  the 
Surrogate  directed  an  inventory  to  be  filed  on  the  ground  that  the  dece- 
dent did  have  a  family.  Thig  decision  was  affirmed  in  the  General  Term 
and  in  the  Court  of  Appeals.  The  General  Tenii  declined  to  follow  the 
decision  of  an  Iowa  court  {Linton  v.  Crosby,  56  Iowa,  386),  where  it  had 
been  held,  under  a  similar  statute,  that  where  a  husband  and  wife  had 
lived  separate  and  apart  for  several  years  preceding  his  death,  and  he 
neither  contributed  nor  was  asked  to  contribute  to  her  support,  afid 
boarded  in  the  family  of  others,  he  was  not  at  the  time  of  his  death  a  head 
of  a  family  withip  the  meaning  and  intent  of  the  statute  relating  to  exemp- 
tions in  favor  of  widows  and  minors  in  that  State. 

§  746.  Pecuniary  equivalent  of  nonexisting  articles. 

OLD  SECTION  2713 

We  referred,  in  the  preceding  section,  to  the  Frai,Zier  case.  The  old  section 
so  obyiously  was  rooted  in  the  bucolic  life  that  the  exemptionp  often  cov- 
ered 3,rticles  never  in  the  possession  of  a  city  family.  But  city  widows  as- 
serted claims  to  exeniption,  and  the  rule  was  developed  of  allowing  the  pe- 
cuniary equivalents  under  some  of  the  subdivisions, of  fornier  §  2713  which 
rule  led  to  many  refinements  of  logic.  There  was  some  confusion  as  to 
whether  the  widow,  or  widower,  was  entitled  to  the  money  equiv^Jeiit  of 
exempt  property,  specified  in  all  the  five  subdivisions  of  §  2713,  where  as 
a  matter  of  fact  they  were  riot  jn  existence.  Two  considerations  may  have 
operated  at  first  to  allowing  such  equivalent-  One  was  the  increasing  ceur 
tering  of  Uving  in  cities,  where  families  do  not  keep  sheep,  cows  or  swine. 
The  other  was  the  idea  underlying  the  widow's  quarantine  (see  below)  or 
right  to  forty  days'  "food  and  fuel,"  ensuing  the  bereayement,  At  least,  it 
was  significant  that  the  pecuniary  equivalent  was  given  i;nder  subd.  3, 
which  gave  "all  necessary  provisions  and  fuel  for  such  widow,  etc.,  .  .  . 
for  sixty  days."  So,  it  was  held  if  the  specific  articles  named  in  subd.  3 
did  not  exist,  allowance  might  be  made  pecuniarily  equivalent.  Matter 
of  ^Yilliams  (2d  Dept.),  ,31  App.  Div.  617.  The  pext  case  went  further  and 
held  the  same  where  thef^  were  none  of  th?,  articles  specified  in  subd.  4. 
Matter  of  Hembv,ry,  37  Misp-  454.  In  this  case  the  Surrogate  allowec|  $150 
as  .equivalent  to  articles  in  subd.  4,  $200  as  equivalent  to  those  in  subd,  3 
and  $150  as  equivalent  to  those  in  subd.  5. 
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In  the  next  case,  Matter  of  Perry,  38  Misc.  167,  Reynolds,  Surr.,  declined 
to  follow  these  cases^  and  refused  pecuniary  equivalent  of  nonexistent 
articles  specified  in  subds.  1,  2,  3  or  4.  He  cited  and  relied  on  Baucus  v. 
Stover,  24  Hun,  109,  which  the  Williams  case  points  out  reversed  the  Sur- 
rogates, who  had  made  pecuniary  equivalent  allowance  which  in  turn  was 
reversed  by  Court  of  Appeals,  89  N.  Y.  1,  on  another  point. 

In  the  next  case.  Matter  of  Hulse,  41  Misc.  307,  Petty/  Surr.,  allowed 
pecuniary  equivalent  under  subd.  1,  2;  3  and  4. 

In  the  next  case,  Matter  of  Keougk,  42  Misc.  387,  Woodbury,  Surr.,  in  a 
well -reasoned  opinion,  discussing  the  interpretation  of  statutes  of  exemp- 
tion and  the  history  of  §  2713,  came  to  the  opposite  conclusion. 

In  Matter  of  S'prague,  41  Misc.  608,  Simonds,  Surr.,  guided  by  the  prior 
discussion,  refused  pecuniary  equivalent  to  articles  in  subds.  1,  2  and  4; 
limited  the  allowance  under  subd.  3  to  "food  aiid  fuel"  and  under  subd.  5, 
under  "other  personal  property"  (which  includes  cash?)  to  $150,  in  the  dis- 
cretion of  the  appraisers.  Followed  in  Matter  of  Campbell,  48  Misc.  278,  and 
Matter  of  Griffith,  49  Misc.  405.  In  Matter  of  Stiles,  64  Misc.  658,  the  Sur- 
rogate refused  "  fuel  or  provisions  "  equivalent  not  owned  by  decedent.  And 
in  Matter  of  Meuschke,  61  Misc.  9,  Heaton,  Surr.,  made  a  similar  ruling. 

In  Matter  of  Weaver,  53  Misc.  245,  Thomas,  Surr.,  without  any  discussion 
rejected  pecuniary  allowance  under  subds.  3  and  4. 

In  Matter  of  Berns,  52  Misc.  426,  Church,  Surr.,  followed  Matter  of  Wil- 
liams. This  case  held,  however,  that  funeral  expenses  had  priority  over 
exemptions.  McCann,  Surr.,  in  Matter  of  Baldmn,  67  Misc.  353,  refused 
to  follow  the  Berns  case  and  held  that  as  the  exempted  sums  are  not  "as- 
sets" they  are  free  from  claims  against  the  assets.  The  Baldmfi  case  is 
followed  in  FeoplBj  etc.,  v.  Prendergast,  146  App.  Div.  713,  717. 

The  IMoU  Case,  102  App.  Div.  29  (2d  Dept.)  had  in  the  meantime  been 
decided.  But  this  was  under  the  Transfer  Tax  Law,  and  it  was  held  to  be 
a  different  principle  entirely  where,  as  against  the  State,  exemption  was 
demanded  under  each  subdivision,  and  the  court  refused  to  allow  it. 

Then  came  the  case  of  Matter  of  Griffin  (3d  Dept.),  118  App.  Div.  515. 
Here  the  appraisers  set  off  the  specific  items  mentioned  in  subds  1,  2,  3 
and  4.  ,  Under  subd.  4  there  was  only  $28.40  in  value  of  household  furni- 
ture, and  this  they  pieced  out  by  $137.60  worth  of  cows  and  "other  prop- 
erty." Then  under  subd.  5  they  set  off  $150  of  "other  property."  The 
Appellate  Division  reversed  the  $137.60  allowance  in  "cows  and  other 
property"  as  nbt  equivalent  to  household  furniture. 

THE   NEW   SECTION 

The  new  act  ended  this  question  by  providing  explicitly  that  "No  al- 
lowance shall  be  made  in  money,  or  other  property,  under  sUbds.  1,  2  and  3 
(of  §  2670)  if  the  articles  mentioned  therein  do  not  exist." 

It  also  generalized  the  categories  of  exemption  and  made  a  fair  adjust- 
ment to  life  in  city  and  coimtry  by  the  terms  of  subd.  1,  and  by  increaising^ 
the  valuation  to  $500.  ' ' 
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In  former  edjtipns  we  offergd  a  summary  statement  that,  '-'-leaving  out  trapsfer 
tax  cases  aj|d;  dealing  only  with  (he  family  ri^ht^,;  the  rule  in  the  Syrague  ca^e  was 
correct.  In  brief,  pecuniary  equivallent  ought  to  be  allowed  for  articles  specified  in 
subd.  3,  under  'food  and  fuel'  theory  even  though  nonexistent.  And,  also  under 
siibd.  5  under  'other  property' which  reasonably  includes  cash. 

"Whereas  under  subds.  1,  2  and  4,  the  remedy  under  the  law  as  it  reaxls,  as  re- 
marked by  oiie  court,  is  WfUh  f,he  hgighiwe  and  not  with  the  courts.  This  rule, 
I  &id,  is  embodied  in  Mailer  of  Baird  (2d  Dept.),  126  App.  Diy.  439." 

The  legislature  has  now  applied  the  remedy. 

Where  decedent's  property  was  held  jointly  with  another,  then,  at  his 
death,  if  there  be  not  enough  personalty  absolutely  owned  out  of  which 
to,  satisfy  §  2670,  the  appraisers  may  set  apart  for  her  use  the  decedent's 
interest  in  what  was  only  partly  owned.  Matter  of  Hallenbeck,  195  N.  Y. 
143,  modifying  119  App.  Div.  757,  761.  The  Court  expressly  overrules 
Baucus  V.  Stover,  24  Hunj  114. 

§747.  Widow's  quarantine. — Goodrich,  P.  J.,  in  the  Williams  case, 
^wpra,  traced  the  doctrine  of  a  widow's  quarantine  back  to  Magna  Charta, 
(chap.  VII)  (see  opinion).  He  compares  the  evident  object  of  the  dower 
quarantine  Statute  and  of  former  §  2713.  They  are  equally  addressed  to 
"  provide  in  all  cases  a  reasonable  support  for  a  short  time  for  the  widow 
and  children  dependent  upon  a  husband  and  father,  and  left  without 
means  of  support  other  than  his. estate. 

This  quarantine  is  given  by  §  204  (formerly  §  184)  of  Real  Property  Law 
(chap.  52  of  Consolidated  Laws)  which  provides,  that  "a  widow  may  re- 
main in  the  chief  house  of  her  husband  forty  days  after  his  death,  whether 
her  dower  is  sooner  assigned  to  her  or  not,  without  being  liable  to  any  rent 
for  the  same;  and  in  the  meantime  she  may  have  her  reasonable  sustenance 
out  of  the  estate  of  her  hUshand." 

In  Lincoln  Trust  Co.  v.  Hutchinson^  65  Misc.  590  (App^  Term)^  it  was 
held  that  the  right  is  one  "to  remain."  If  she  remain,  her  possession  is 
not  an  intrusion.  Hence,  if  she  keeps  on  "remaining"  she  cannot  he  re- 
moved by  summary  proceedings.  But,  it  expires^  and  when  it  has  expired 
the  heir  is  entitled  to  the  premises.  Jackson  v.  O'Donaghyj  7  Johns.  247; 
Siglar  v.  Van  Riper,  10  Wend.  414.  , 

In  the  Stiles  Casej  64  Misc.  658,  the  Surrogate  allowed  a  pecuniary 
equivalent  for  this  forty  days'  right.  He  computed  it  on  basis  of  cost  of 
her  board  during  decedent's  lifetime.  In  the  Meuschke  Case,  61  Misc.  .9, 
the  Surrogate  held  that  subd.  3  giving  60  days'  provisions  and  fuel  lUustbe 
harmonized  with  §  184,  Real  Property  Law,  and  that  a  widow  could  not 
be  provided  for  in  both  ways. 

In  the  Williams  case,  above  cited,  it  was  held  that  as  testator  died  seized 
of  no  real  estate,  this  section  was  not  applicable.  But  the  court,  holding 
^that  remedial  statutes  are  to  be  construed  largely  and  beneficially,  decided 
that  a  pecuniary  equivalent  to  articles  which  might  have  been  (but  were 
not)  set  apart  under  subd.  3  of  former  §  2713  could  be  allowed  and  paid 
to  the  widow.  This  was  "reasonable  sustenance."  Thus  for  forty  daiys 
after  the  death  of  a  husband,  a  widow  has  a  right,  called  the  right  of  quaran- 


910  .  surrogates'  courts  §  747 

tine,  to  occupy  the  main  dwelling  house  owhed  by  the  decedent  at  his 
death.  This  right  is  said  to  be  confined  to  lands  in  which  the  widow  is 
entitled  to  dower  (see  Voelckner  v.  Hudson,  1  Sandf.  215),  as  well  as  to  the 
husband's  actual  residence.  iSee  Kerr  on  Real  Property,  p.  737. ,  So  Mr. 
Kerr  says  {Ibid.) :  "A  woman  living  separate  and  apart  from  her  husband 
at  the  time  of  his  death  is  not  entitled  to  quarantine.  .  .  .  Where  a  wife 
is  entitled  to  quarantine,  it  is  not  subject  to  be  taken  on  execution,  because 
it  is  a  mere  personal  right,  and  gives  her  no  estate  in  the  lands  subject  to 
levy  on  execution."  And  the  same  author  says  (see  p.  836):  "After  the 
expiration  of  the  quarantine,  the  heir  could  at  any  time  put  the  widow  out 
of  possession  and  drive-  her  to  her  suit  for  dower,  but  the  wife's  mere  right 
to  occupy  the  dwelling  and  farm  attached  of  hei?  deceased  husband; -until 
dower  is  assigned  her  gives  her  no  estate  in  the  lamds."  See  Corey  v.  The 
People,  45  Barb.  262.    See  also  4  R.  S.  (8th  ed.)  2556,  §  17. 

This  right  is  compared  to  her  dower  right,  in  that  it  relates  only  to  lands 
of  which  she  was  dowable,  i.  e.,  in  which  the  husband  had  an  estate  of  in- 
heritance. So,  she  can  waive  or  release  it  by  acceptance  of  a  testamen- 
tary provision  if  given  in  lieu  thereof.  MaMer  of  Merserau,  38  Misc.  208; 
Matter  of  Mmschhe,  61  Misc.  9. 

Again,  that  the  estate  is  insolvent  makes  no  difference  in  the  recognition 
of  this  right.  Johnson  v.  Corbett,  11  Paige,  265.  Of  course,  in  such  case, 
excessive  claim  would  be  sharply  scrutinized  upon  the  accounting.  For 
the  statute  says  "reasonable  sustenance."  See  Matter  of  Wachter,  16  Misc. 
137.  Thus  a  nurse,  not  required  by  illness,  is  not  within  the  meaning  of 
"  reasonable  sustenance."    Matter  ofPerdval,  79  Misc.  567. 

This  right  of  quarantine  is  a  personal  right.  Thus  Chancellor  Walworth 
{Johnson  V.  Corbett,  11  Paige,  265,  276)  says:  "The  allowance  is  only  in- 
tended to  apply  to  fhb'sustend'Ace  Of  the  mdow  herself.  No  pto  vision  is  made 
by  law  for  the  maintenance  of  the  children  of  her  deceased  husband  out  of 
an  insolvent  estate  beyond  the  exempt  articles  allowed  to  the  widow  for 
that  purpose."  But  the  chancellor  ekpressly  held  that  the  provisions  of 
the  Revised  Statutes  (1  R.  S.  745,  §  17),  were  general  and  must  be  con- 
strued as  applicable  to  the  case  of  a  solvent  as  well  as  an  insolvent  estate. 

The  Court  of  Appeals  {Peck  v.  SherwOod,  56  N.  Y.  615)  held  where  the 
testator  devised  a  life  estate  in  all  of  his  real  and  personal  property  except- 
ing solely  a  legacy  coming  to  him  from  the  estate  of  a  relative;  and  where 
after  his  death  the  widow  remained  in  the  dwelling  house  enjoying  the  use 
of  the  personal  property  and  received  additional  moneys  from  the  estate, 
that  she  was  not  entitled  either  to  an  allowance  of  her  quarantine  or  to  the 
$150  for  household  furniture.  See  headnote,  p.  616;  cf.  MaMer  of  Frazer, 
92  N.  Y.  239,  246.  iSee  Maiter  of  Schroeder^  113  App.  Div.  204,  where 
widow  was  allowed  to  remain  while  lease  of  house  was  expiring.  But,  if 
a  widow  accepts  a  devise  "in  lieu  of  dower  and  ail  statutory  allowances" 
she  waives  all  these  exceptions  imder  §  2670  and  under  "  Quarantine." 
MaMer  of  Mersereau,  38  Misc.  208.  Query,  since  quarantine  is  personal  to 
widow,  this  seems  correct,  but  as  to  children^  if  any,  can  she  cut  off  their 
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rights  under  §  2670?  If  she'  does  not  receive  and  enjoy  the  exemptiohs 
it  would  seem  as  if  the  right  of  the  children  ought  to  emerge  since  the  situa- 
tion in  the  Shedd  case,  supra,  of  a  separation  is  conceivable. 

§  748.  The  duty  of  the  appraisers.— The  duty  of  the  appraisers  is  set 
forth  in  their  oa,th,  namely,  that  they  "Ml  truly,  honestly,  and  impar- 
tially appraise  the  personal  propei^y  of  the  deceased  which  shall  be  ex- 
hibited to  them  for  that  purpose  according  to  the  best  of  their  knowledge 
and  abiUty." 

The  Code  provides  that  the  "legatees  and  next  of  kin"  are  entitled  to 
notice  of  the  appraisement;  this  notice  must  be  given  by  the  executor  or 
administrator,  within  a  reasonable  time  after  qualifying,  and  must  be  a 
notice  of  at  least  five  days;  it  must  be  either  persorial,  or  "in  the  manner 
prescribed  by  §  797,  subd.  1,  and  §  798,"  of  the  Code.  The  parties  in- 
terested are  entitled  to  attend  at  the  appraisement,  and  the  appraisers  in 
their  presence  must  estimate  and  appraise  the  property  exhibited  to  them. 
The  executor  is  under  no  obligation  to  set  any  estinistte  of  valiie  opposite 
the  items  included  in  the  inventory.  The  only  duty  of  the  representative 
is  to  make  a  true  and  perfect  inventoiy  of  all  the  personal  property  of  the 
testator  or  intestate.    Section  2665,  and  Matter  of  McCaffrelj,  50  Hun,  371. 

The  Surrogate  has  no  authority  to  direct  the  appraisers  as  to  the  manner 
in  which  they  are  to  estimate  the  vklue  of  the  property.  Matter  of  Mc- 
Caffrey, supra.  But  §  122,  Dec.  Est.  LaW  (formerly  Laws  1891,  chap.  34, 
§  1,  in  part),  directs  that  they  shall  value  "all  such  property,  stocks,  bonds, 
or  securities  as  are  customarily  bought  eir  sold  in  open  markets  in  the  city 
of  New  York  or  elsewhere,  for  the  day  on  which  such  appraisal  or  report 
may  be  required,  by  ascertaining  the  range  of  the  markets  and  the  average 
of  prices  as  thus  found,  running  through  a  reasonable  period  of  time." 

As  indicated  above  in  our  discUssioh  of  Assets,  if  the  deceased  was  a 
member  of  a  partnership,  his  interest  in  the  partnership  may  bte  estimated 
in  the  inventory,  but  the  Surrogate  has  no  power  tb  compel  the  surviving 
partner  to  produce  and  deposit  for  inspection  in  the  Surrogate's  office  the 
partnership  books;  nor  have  the  appraisers  the  right  to  interfere  with,  or 
require  the  production  of,  the  partnership  assets,  for  the  purpose  of  in- 
cluding the  same  in  the  inventory;  it  is  sufiieient  for  all  purposes  if  the  fact 
appear  in  the  inventory  that  there  is  such  a  partnership  interest,  but  the 
right  of  possession  of  the  partnership  property  and  the  winding  up  of  the 
partnership  affairs  at  the  decedent's  death  devolves  upon  the  surviving 
partner.  The  interest  of  the  estate  in  the  partnership  is  usually  fixed  by 
means  of  an  accounting  or  settlement  of  the  partnership  affairs.  See  Thom- 
son V.  Thomson,  1  Bradf.  24;  Waring  v.  Waring,  1  Redf.  205,  207;  Camp 
V.  Frazer,  4  Dem.  212.    See  Matter  Of  Weir,  59  MiSc.  320,  Ketcham,  Surf. 

When  the  executor  or  administrator  comes  to  make  his  account,  it  is 
then  competent  for  parties  in  interest  to  prove  that  he  has  not  charged 
hirnself  with  all  the  property  that  came  or  should  have  come  into  his  hands, 
or  with  the  true  value  thereof.  Vogel  v.  Arbo^ast,  4  Dem.  399,  403.  But 
it  is  his  inventory  as  executor  that  is  there  the  basis  of  account  and  attack; 
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not  the  inventory  he  may  previously  have  made  in  another  capacity,  e.  g., 
as  temporary  adijiinistrator.    Matter  of  TisdaU,  110  App.  Div.  857. 

The  appraisers  can  only  appraise  existing  assets.  Consequently  where 
there  are  no  assets:  to  be,apprq,jsed  it  is  useless  to  require  the  filing  ol  an  in- 
ventory or  the  appointment  pf  appraisers.  Surrogate  Calvin  accordingly 
held  {Matter  of  Robbins,  4  Redf.  144)  upon  a  motion  to  compel  an  adminis- 
tratrix to  file  an  inventory,  that  it  would  be  a  farce  to  grant  the  motion 
when  it  appeared  that  all  the  assets  which  had  come  into  the  administra- 
trix's harid,  and  of  which  she  had  any  knowledge^  had  been  disposed  of  in 
paying  funeral  expenses  apd.  claims  against, the  estate.  And  he  observes: 
"The  only, remedy  in  such  a  case,  appears  to,  be  to  require  the  representa- 
tives of  an  estate  thus  situated  to  make,  under  oath,  a  statement,  in  the 
nature  of  an  account,  of  the  property  that  came  into  their  hands  as  such, 
its  value,  and  its  disposition,  and  what  has  become  of  the  proceeds.;  This 
seems  to,  have  been  done  by  the  administratrix  in  this  case.  If  the  parties 
interested  desire  to  test  the  accuracy  of  her  statement,  they  may  require 
her  to  account  in  the  usual  way,  and,  in  the  absence  of  any  inventory,  it 
will  be  incumbent  upon  the  administratrix  to  show  what  she  has  received, 
and  the  disposition  thereof,  which  any  parties  interested  may  contest 
and  falsify.  The  afiidavit  of  the  administratrix,  in  this  matter,  should 
stand  as  her  statement  of  the  value  of  the  assets  which  came  to  her  hands." 

In  the  later  case  of  Silverbrandt  v.  Widmayer,  2  Dem.  263,  upon  an  ap- 
pUcation  for  an  attachment  against  the  administrator  for  failure  to  file  an 
inventory,  where  the  administrator  filed  an  affidavit  stating  that,  with  the 
assent  of  the  next  of  kin  and  before  his  apppintment,  he  ha.d  sold  the  f arni- 
ture,  stock  in  trade,  and  the  lease,  pf  sialoon  belonging  to  the  decedent,  and 
had  applited  th^, proceeds  upon  certain  indebtedness  owing  to  himself  from 
the  decedent,  and  that  there  were  no  other  assets  to  be  inventoried.  Surro- 
gate Rollins  held,, that  this  affidavit  did  not  show  sufficient  cause  why  the 
petition  should  be  denjec^  apd  overruled  the  decision  of  Surrogate  Calvin 
in  Matter  of  Rabbins,  saying,  ''the  late  Surrogate  seems  to  have  overlooked 
the  case  of  Bviler's  E.state,  38  N.  Y.  397."  This,  however,  does  not  seem 
to  bear  upon  the  exact  point  at  issue.  The  question  involved  in  that  case 
being,  "can  an  executor  of  a  deceased  resident  of  this  State  holding  domes- 
tic letters  testanientary  be  reqiiired  to  inplude  in  his  inventory  assets  be-, 
longing  to  the  deceased  situate  in  anpther  State.''  The  objection,  raised 
in,  that  case  was  that,  as  the,  statute  required  the  appraisers  to  appraise 
personal  property  exhibited  to  them,  and  as  such  personal  property  out 
of  the  State  could  not  be  exhibited  to  thenj,  therefore  they  could  not  be 
requirecj  to  appraise^  it.  The  Court  of  Appeals  very  properly  held  that 
there  was  no  restrictioij  or  qualification  iii  the  statute  as  ;to  the  actual 
production  of  assets  before  appraisers,  bi^t,  merely,  that  3,11,  the  goods, 
chattels  and  credits  of  the  testator  should  be  "exhibited"  upon  the  inven- 
tory. The  correctness  of  this  decision, is  manifest  from  the  character  of 
the  property  deemed  assets, under  §2672  and  the  securities  fpr  the  pay- 
ment of  money  required  tobe  JAQluded  in  the  inventory  under  §  2^67,   The 
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decision  in  the  Robbins  case,  therefore,  does  not  seem  to  be  inconsistent 
with  the  decision  in  the  Matter  of  Butler's  Estate,  and  whether  they  are  as  a 
matter  of  fact  inventoried  here  or  elsewhere  the  remedy  of  any  person  in- 
terested to  conipel  the  filing  of  an  account  of  assets,  claimed  to  have  been 
disposed  of  by  the  adrhinistrator,  is  a  sufficient  remedy  for  his  protection. 
But  in  the  case  before  Surrogate  Rollins  the  administrator  claimed  to  have 
paid  his  own  claim  only.  This  distinguishes  the  case  from  the  Robbins  case, 
where  the  assets  were  shoWn-  to  have  been  applied  generally  to  pay  de- 
cedent's debts  and  the  funeral  expenses.'  The  hile  in  the  Robbins  case  was 
followed  in  Matter  of  Loewerithal,  148  App.  Div.  487,  when  the  court  points 
out  that  if  the  representative  is  concealing  assets  then  there  is  adequate 
reniedy  under  the  Code. 

Section  2666  covers  the  case  in  permitting  the  appraisers  to  act  in  "  difr 
fereut  or  distant  places."  Or  other  appraisers  to  so  act  may  be  designated. 
Since  the  appraisal  is  not  a  judicialact  1  am  of  opinion  that  it  can  be 
validly  performed  in  ainother  State.  The  section  reads  "in  any  place 
where  such  property  may  be." 

An  application  to  comjpel  the  filiiig  of  an  inventory  was  not  allowed 
when  made  thirty  years  after  the. death  of  the' testator.  Thorhson  v. 
Thomson,  lBTa.di.-24:.  > 

§  749.  Power  of  appraisers  as  to  oaths.— It  seems  that  the  appraisers 
have  no  power  to  admiiiister  oaths.  As,  for  example,  for  the  purpose  of 
ascertaining  the  ages  of  widows  oF  husbands  dying  intestate  so  as  to  esti- 
mate the  value  of  their  dower  interest  under  Rule  70  of  the  Supreme  Court. 
Steward's  Estate,  10  N.  Y.  Stipp.  24,  28.  This  is  a'judicial  act  and  the 
matter  should  be  ascertained  by  the  Surrogate  as  incident  to  the  ord6r  ap- 
pointing the  appraisers.  Ibid.  And  the  order  should  contain  a  recital  of 
the  Surrogate's  finding  to  serve  as  instruction  to  the  appraisers.  In  this 
request  they  differ  from  appraisers  in  transfer  tax  proceedings,  who  have 
this  power  expressly  by  statute.    See  chapter  on  Transfer  Tax. 

§  750.  Return  of  inventory. — The  act  now  provides  in  substance  as  be- 
fore, as  follows: 

§2668.    Return  of  inventory . 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the  appraisers,  one  of 
Which  must  be  retained  by  the  eXeCtitor  or  adminis1;raitor,'ahd  the  other  filed  in  the 
surrogate's  office  within  three  months  from  the  date  of  the  letters.  On  returning 
such  inventory,  the  executor  or  administr^Xor  must  t^ke  and  subscribe  an  oath, 
indorsed  upon  or  annexed  tp ,  the.  inventory,  stating  that,  the  inventory  is  in  all 
respects  just  and  true,  that  it  contains  a  true  statement  of  all  the  personal  property 
of  the  deceased  which  has  come  to  his  knowledge,  and  particularly  of  all  money 
belonging  to  the  deceased,  and  of  all  just  claims  of  the'  deceased  against  him,  ac- 
cording to  the  best'  of  his  khowir<Mge.  Any  one  executor  or  adminastmtor,  on  the 
neglect  of  the  others,  may  return  an  inventory;  and  the  executors  or  administratorp 
so  neglecting,  shall  npt  thereaftei-' interfere,  wifh  the  administration  or  have  any 
power  over  the  personal  property  of  the  deceased;  biit  the  executor  or  administrator 
so  returning  tte  inventory  shall  have  the  whole  administration,  until  the  delin- 
quent return,  and  verify  an  inventory  in  accordance  with  the  provision?  of  tbi? 
article. 
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Former  §  2715  of  this  Code.    From  2  R.  Sj  84,  §§  15,  16;  Id.,  86,  §  23;  L.  1888, 
c.  302. 

The  importance  of  making  and  returi^ing  the  inventory  is  emphasized 
by  the  provisions  about  to  be  noted,  whereby  the  rnaking  and  returning  of 
the  inventory  can  be  compelled  under  §  2669.    The  inventory  is  npt  con- 
clusive against  the  successor  of  the  executor  and  does  not  bind  him  pre- 
sumptively.   Solomons  v.  Kursheeidt,  3  Dem.  307>  313.    But  in  fillactipns 
and  special  proceedings  affecting  the  estate,  the  inventory  is  presumptive 
evidence  of  the  amount  g,nd  value  of  the  estate,  both  for  and  against  the 
executor.    It  would  often  be  extremely  diflScult,  if  not  impossible,  to  prove 
what  property  came  into  his  possession,  if  he  were  to  be  excused  from, inak- 
ing  and  returning  an  inventory  thereof.    Conseqiiently,  it  has  been  held 
that  it  is  against  public  policy  to  provide  by  will  that  the  executors  shall 
not  be  obliged  or  compelled  to  file  with  the  Surrogate  any  inventory  of  the 
estate.    Potter  v.  McAlpine,  3  Dem.  108,  128.    See  Brainerdv.  Birdsall,  2 
Dem.  331.    If  a  testator  were  allowed  to  dispense, with  the  making  of  an 
inventory  by  his  will,  many  qf  the  safeguards  thus  thrown  around  the  es- 
tate which  comes  to  the  hands  of  an  executor  would  be  thrown  down  and 
fraud  and  misappropriation  of  the  trust  property  would  be  rendered  much 
easier  and  less  liable  to  detection  than  at  present.,  Ibidv    It  is  perfectly 
competent  before  the  inventory  is  returned,,  to  amend  it  by  striking  out 
items  improperly  inserted  or  by  inserting  items  inadvertently  omitted. 
See  Matter  of  Payne,  78  Hun,  292.    The  importance  of  returning  a  true 
and  accurate  inventory  is  not  only  shown  by  the  rule  above  stated  that  it 
will  be  presumptive  evidence  both  for  and  against  the  executor;;  but  be- 
cause, also,  if  shown  to  be  insufficient  or  inapci^ate,  the  filing  of  a  new  in- 
ventory can  be  compelled  and,  if  the,  errors  in  the  first  inventory  are  shown 
to  be  gross  or  negligent  errors,  the  costs  of  the  proceedings  may  be  imposed 
personally  upon  the  executor. 

Moreover,  an  accurate  inventory  with  a  fair  appraisement  is  a,  protec- 
tion to  the  executor  in  dealing  with  the  persons  interested  in  the  .estate; 
"and  the  omission  to  exhibit  an  inventory,  which  every  executor  ought, 
especially  in  a  deficient  estate,  is  an  imputation  against  him,  which  ^Iways 
inclines  the  court  to  bear  harder  on  such  an  executor."  Hart  v..  Ten  Eyck, 
2  Johns.  Ch.  62,  80. 

The  closing  paragraph  of  §  2668  is  important.  The  "obedient"  repre- 
sentative may  obtain  exclusive  control:  and  commissions  and  oust  his 
associates  from  administration  if  they  neglect  to  join  in  the  making  and 
return  of  the  inventory.  , 

§  751.  Debts  of  the  representative  to  the  decedent. — It  is  the  duty  of 
the  executor  to  include  in  his  inventory  any  just  claim  which  the  decedent 
had  against  him,  §  2673  {Bu'rkhalter  v.  Norton,  3  Dem.  610)  or  against  a 
firm  of  which  s,uch  executor  is  a  memfeer.  Matter  of  Consaliis,  95  N.  Y. 
340.  An  administrator  is  under  the  same  obligation.  Matter  of  Griffiih, 
49  Misc,  405.    Section  2673  is  m  follows; 
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§  2673.     Assets)  debt  due  from  executor  to  testator;  effect  of  discharge  by  will. 

The  naming  of  a  person  executor  in  a  will  does  not  operate  as  a  discharge  or  be- 
quest of  any  just  claim  due  or  to  become  due  which  the  testator  had  against  him; 
but  it  must  be  included  among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  much  money  in  his  hands  at 
the  time  the  debt  or  demand  becomes  due,  and  he  must  apply  and  distribute  the 
same  in  the  payment  of  debts  and  legacies,  and  among  the  next  of  kin  as  part  of 
the  personal  property  of  the  deceased.  The  discharge  or  bequest  in  a  will  of  a  debt 
or  demand  of  the  testator  against  an  executor  named  therein,  or  against  any  other 
person,  is  not  valid  as  against  the  creditors  of  the  deceased;  but  must  be  construed 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  the  amount  thereof  must 
be'  included  in  the  inventory  and,  if  necessary,  be  applied  in  the  payment  of  his 
debts;  and  if  not  necessary  for  that  pin-pose,  must  be  paid  in  the  same  manner  and 
proportion  as  other  specific  legacies. 

Former  §  2714  of  this  Code,  in  part.  From  2  R.  S.  84,  §§  11-14;  Id.,  66,  §  24; 
see  L.  1893,  c.  686. 

Where  the  representative  includes  in  his  inventory  such  a  debt  there  is 
a  strong  presumption  raised  that,  the  debt  is  a  subsisting  and  valid  one 
{Lloyd  V.  Lloyd,  1  Redf .  399) ;  and  if  there  is  any  valid  set-off  or  defense  to 
the  indebtedness  in  favor  of  the  executor  he  should,  for  his  own  protection, 
specify  it  in  the  inventory,  for  while  he  might  not  be  estopped  from  setting 
up  subsequently  a  defense  in  bar  of  the  claim,  such  as  payment  or  satisfac- 
tion, nevertheless  the  unexplained  omission  of  any  set-off  in  the  inventory 
which  specifies  the  claim,  would  be  conclusive  evidence  against  the  executor, 
that  at  the  time  the  inventory  was  made  he  did  not  think  of  setting  up 
any  claim  as  against  the  indebtedness.  Lloyd  v.  Lloyd,  1  Redf.  399,  404. 
The  strong  presunipition  furnished  by  the  inventory  in  the  absence  of  any 
set-off  or  defense  therein  stated,  would  have  to  be  overcome  by  clear  and 
convincing  evidence,  if  subsequently,  as  upon  his  accounting,  the  executor 
claimed  a  reduction  or  discharge  of  the  debt  by  reason  of  some  set-off  or 
defense.  Bellinger  v.  Potter,  36  N.  Y.  St.  Rep.  601.  This  rule  is  illustrated 
by  the  fact  that  the  courts  have  held,  that  if  an  executor  or  administrator 
includes  in  his  inventory  a  note  from  himself  to  the  decedent,  against  which 
the  Statute  of  Limitations  may  have  run,  and  does  not  set  forth  this  fact 
in  the  inventory,  his  act  in  including  it  among  the  credits  will  operate  as 
a  sufficient  written  acknowledgment  to  remove  the  bar,  and  the  executor 
or  administrator  will  not  be  heard  later,  as  upon  his  accounting,  to  set  up 
the  statute.  See  Master  of  Daggett,  1  Misc.  248,  Davie,  Surr.,  at  p.  252, 
citing  Ross  v.  Ross,  6  Hun,  80;  Morrow  v.  Morrow,  12  Hun^  386;  Clark, 
Adm.,  v.  Van  Awburgh,  14  Hun,  557;  Bryarv.  Willcocks,  3  Cow.  159; 
Stuart  V.  Foster,  18  Abb.  Pr.  305.  See  as  to  power  of  Surrogate,  neverthe- 
less, to  try  the  issue  upon  the  accounting,  Matter  of  Leslie,  3  Redf.  280. 

So,  if  the  executor  or  administrator  is  insolvent  he  must  nevertheless 
return  his  debt  as  an  asset.  Bauciis  v.  Stover,  89  N.  Y.  1.  Upon  his  ac- 
counting his  insolvency  can  be  shown  and  the  debt  can  be  adjudged  un- 
collectible. Burkhalter  v.  Norton,  3  Dem.  610.  Or,  if  ordered  to  pay,  it 
may  be  set  up  in  relief  against  arrest  under  §  2286;  Matter  of  Strong,  111 
App.  Div.  281.    But  the  representative  stands  in  the  same  position  as  any 
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other  debtor,  so  that  should  he,  become  possessed  of  means  subsequently 
to  pay  the  indebtedness  he  may  be  compelled  by  the  parties  in  interest  to 
account  for,  and  pay  over,  the  amount  thereof  in  the  same  manner  as  if  he 
had  after  an  accounting  recovered  a  doubtful  clain;i  from  a,  third  person  for 
which  he  had  received  credit  on  the  accounting.    3  Dem.  supra,  612. 

§  752.  Compulsory  filing  of  inventory. — Of  the  two  duplicate  inven- 
tories made  and  signed  by  the  appraisers,  the  executor  is  required  to  retain 
one  and  to  return  the  other  to  the  Surrogate  within  three  months  from  the 
date  of  his  letters.  The  penalty  for  failing  to  return  the  inventory  is  that 
the  executor  so  failing  has  no  power  to  deal  with  the  personal  estate,  nor 
in  any  way  to  interfere  with  the  administration  of  another  executor  who 
has  joined  in  the  inventory.  Section  2668.  This  embodies  a  rule  formerly 
declared  by- the  courts.  Jeroms  v.  Jeroms,  18  Barb.  24.  Where  both 
executors  join  in  the  inventory  it  will  be  evidence  sufficient  to  sustain  a 
finding  by  the  Surrogate,  that  they  received  and  hold  the  assets  therein 
specified  jointly.  Gladus  v.  Fogel,  88  N.  Y.  434.  But  it  will  not  be  con- 
clusive against  either  of  them  so  as  to  preclude  inquiry;  by  other  evidence, 
as  to  the  actual  fact,  that  one  or  the  other  of  them  received  the  entire  fund. 
Taylor  v.  Shuit,  4  Dem.  528,  530.  Where,  however;  the  executor  or  ad- 
ministrator neglects  to  comply  with  the  requirements  of  the  statute  as  i;o 
the  return  of  the  inventory,  he  may  be  compelled  to  do  so  by  virtue  of 
§  2669  of  the  Code,  which  is  as  follows : 

§  2669.     Return  of  inventory;  how  compelled.  ' , 

A  creditor,  coexecutor  or  coadministrator,  or  person  inljerrated  in  the  estate 
may  present  to  the  surrogate's  court  a  petition  showing  that  an  executor  or  adminis- 
trator has  failed  to  return  an  inventory,  or  a  sufficient  inventory,  within  the  time 
prescribed  by  law  therefor.  If  the  surrogate  is  satisfied  that  the  executor  or  ad- 
ministrator is  in  default,  he  must  make  an  order  requiring  the  delinquent  to  return 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  to  show  cause  at  a  tinie 
and  place  therein  specified,/  why  he  should  not  be  renjpyed  or  punished.  On  tl^e 
return  of  the  order,  if  the  delinquent  has  not  filed  a  sufficient  inventory,  the  surro- 
gate may  revoke  his  letters,  or  issue  a  warrant  of  arrest  against  him,  on  which  the 
proceedings  are  the  same  as  on  a  warrant  issued  for  disobedience  to  an  order,  as 
prescribed  in  article  one  of  title  twelfth  of  chapter  seventeenth  of  this  act.  A  person 
committed  to  jail  on  the  return  of  a  warrant  of  arrest  issued  as  prescribed  Im  this 
section,  may  be  discharged  by  the  surrogate  or  a  justice  of  the  supreme  court,  on 
.  his  paying  and  delivering,  under  roath,  all  the  money  and;  other  property  of  the 
decedent,  and  all  papers  relating  to  the  estate  under  his  control;  to  the  surrogate, 
or  to  a  person  authorized  by  the  surrogate  to  receive  the  same. 
Former  §  2716  of  this  Code.    From  2  R.  S.  85,  §§  17,  18,  22,  24. 

It  was  observed,  above,  that  the  transfer  tax  appraisal  toofc  the  place 
of  this  inventory  and  appraisal  in  many  estates.  That  is  not,  of  course, 
in  accord  with  the  intent  of  the  act.  If  no  one  interested  insists,  all  prac- 
tical purposes  are  subserved  by  the  State  appraisal.  But  it  is  given  no 
statutory  effect,  raises  no  presumptions  to  protect  the  representative  on 
his  accounting,  and  many  accountings  might  go  uncontested  as  to  the 
quantum  of  the  fund  to  be  distributed  if,  upon  the  notice,  and  in  tbfe  jnaij- 
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rier,  in  this  respect  prescribed,  a  statutory  inventory  had  at  the  outset  been- 
made  and  filed. 

The  statute  emphasizes  its  irtiportance  at  every  turn.  It  "must"  be 
filed,  its  return  "must"  be  compellied.  The  penalties  of  exclusion  froni 
administration,  of  removal,  or  of  punishment  for  contempt  are  drastic, 
proceeding  even  to  a"  warrant  of  arrest.  Its  disuse  was  largely  the  result 
of  gtoss  abuses  in  the  matter  of  over-allowances  io  the  appraisers  on  a 
padded  per  diem  basis.  The  cure  of  this  abuse  was  naturally  not  immedi- 
ately followed  by  a  resumption  bf  the  practice  of  having  two  appraisals. 

§  753.  By  whom  return  can  be  compelled. — Old  §  2716  provided  that 
a  "creditor"  or  "person  interested"  may  compel  the  filing  of  the  inven- 
tory. The  new  §  2669  adds  a  coexecutor  or  coadministrator.  With  re- 
gard to  a  "person  interested,'"'  it  must  be  again  noted,  that  under  subd.  11 
of  §  2768  the  person  interested  need  only  submit  an  allegation  of  his  in- 
terest duly  verified.  This  serves  although  his  interest  is  disputed,  "  unless 
he  has  been  excluded  by  a  judgmeht,  decree,  or  other  final  determination, 
and  no  appeal  therefrom  is  pending."  The  word  "creditor"  is  in  the 
same  section,  subd,-  3,  defined  as,  every  person  having  a  claim  or  demand 
upon  which  a  judgment  for  a  sum  of  money,  or  directing  the  payment  of 
money,  could  be  recovered  in  an  action,  or  persons  having  claims  for 
funeral  expenses  or  for  expenses  of  "administration.  This  does  not  mean 
that  the  agent  or  attorney  of  the  creditor  may  petition.  Matter  of  Lowen- 
thal,  148  App.  Diy,  487.  See  dissent  by  Houghton,  J.  In  this  case  the 
attorney  of  record  petitioned:  Query,  had  he  been  empowered  by  power 
of  attorney  would  he  not  have  been  recognized?  In  Matter  of  Huntington, 
39  Misc.  477,  Thomas,  Surr.,  held  that  a  stockholder,  claiming  that  deced- 
ent as  director  had  made  improper  profits  which  he  was  seeking  to  recover, 
was  not  within  ,the  intent  of  the  Code  a  "creditor"  of  his  estate.  See 
opinion  as  to  Surrogate's  power  to  compel  inventory,  even  on  petition  of 
creditors  on  unproved  or  rejected  claim. 

In  Cotterell  v.  Brock,  1  Bradf.  148,  Surrogate  Bradford  held,  that  the 
establishnaent  of  a  prima  facie  claim  showing  an  apparent  interest,  was  all 
that  could  be  reasonably  considered. as  requisite  to  justify  the  institution 
of  such  a  proceeding.  And  he  says  at  p.  150,  "The  creditor  does  not  seek 
for  payment,  but  shows  he  has  a  demand,  which  if  uncontradicted  may  be 
recovered  in  another  court.  He  thus  becomfes  interested  in  having  the  esta,te 
preserved  safely  in  the  hands  of  a  responsible  executor."  But  he  must  dis- 
tinctly declare  Ijimself  to  be  such  a  creditor  or  allege  facts  which  show  him 
to  be  entitled  as  such.    Pendlev.  Waite,  3  Dem.  261,  263. 

The  inventory  which  can  be  required  under  this  section  is  the  statutory 
inventory.  Where  a  testatrix  by  will  prescribed  the  making  of  an  inven- 
tory by  her  executors,  with  a  view  to  the  appraisement  thereon  being  final 
and  conclusive  against  the  heirs,  representative  and  legatees,  and  limiting 
the  liability  of  the  executor,  such  an  inventory  is  not  one  which  the  Surro- 
gate has  power  under  the  Code  to  enforce  at  the  instance  either  of  a  cred- 
itor or  person  interested  in  the  estate.    See  Brainerd  v.  Birdsall,  2  Dem. 
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331,  332.  The  only  cpndition  requisite  to  secure  the  ordcir  compelling  the 
return  of  the  inventory  is,  that  the  Surrogate  be  satisfied  that  the  executof, 
or  adininistrg-tor  is  in  default.  That  i?  to  say,  th^t  h^,has  filed  po  iij,Yen- 
tory  at. fill,  or  th^t  the  inventory  filed  i^  npt  "sufficiejit."  See  §  2669.  Tit© 
motive  of  the  creditor  in  making  the  application  is  wholly  inun^terialf 
Forsyth  v.  Byrr,  37  Barb.  540.  But  he  may  be  dpijiqd  the  right  if  hp  delay 
unreasonably,  as,  for  "example,  thirty  years.  Thomson  v.  Thpmsaifi,,  1 
Bradf.  24.  / 

§  754-  Thfe  procedure. — The  appUcatipn  for  a  c{jpipi)lsQf:y  return  of 
inventory  is  now  begun  by  a  petitipn  containiqg  allegations  siuffioient  to 
satisfy  the  Surrogate  that  the -executor  or  administrator  h9,s  failed  to  re- 
turn an  inventory  or  a  sufficient  inventpry  withip  thp  time  presqribed.ljy 
law  therefor.    It  should  be  substantially  in  the  fol.lp:yvJpg  fprip,; 

Surrogate's  Court, 
County  of 
Petition    under  In  the  Matter  of  the  Estate 

§2669.  of  lateof 

Deceased. 

To  the  Surrogate's  Court  of  County: 

The  petition  of  A.  B4  respectfully  shows: 

I.  That  he  resides  in  and  is  a  creditor  of 

the  decedent  above  nanjed,  by  yirtuf!  of  two  certain  promis- 
sory notes  made  by  sa,id  decedent,  on  th^e  day  of  and 
the  day  of  respectively.  (^Add  details  of  the  notes, 
or  otherwise  describe  the  nature  of  his  claim  or  demand  hy  virtue 
of  which  he  is  a  eredilor.  N.  B.  He  may  now  have  a  claim  ''post 
mortem'f  e.  g.,  for  funeral  expenses.) 

II.  That  on  the  day  of  19  letters  testa- 
menta,ry  on  the  estate  of  said  decedent  were  granted  by  the 
Surrogate's   Court   of  the   county   of  to  and 

executors  named  in  the  last  will  and  testament  of  said 
under  a  decree  of  said  Surrogate  made  and  entered  on 
the  day  of  granting  probate  of  eaiidi  will. 

III.  "That  the  said  executors  above  named  ha,ye  not  nor  has 
either  of  them  returned  any  inventory  of  all  th^  persona,!  prqp- 
erty  of  the  said  testator  as  required  by  sections  2665  or  226JJ 
of  the  Code  of  Civil  Procedure,  and  thkt  more  than  three  months 
have  expired  froip  the  date  of  the  issuance  of  the  said  letters 
testamentary.    Note.      ~  .  •      ,    ; 

Or,  where  an  inventory  has  been  filed  liful  is  plqinififi  to  ,bje  in- 
sufficierU,  say: 

Ilia.  That  on  the  day  of  the  s^id  executors 

abo'^e  named  returned  an  alleged  inventor^'  purportilig  to  con- 
tain a  true  statement  of  all  the  personal  property  of  the  said 
decedent  which  had  come  to  tUeJr  knowledge,  and  particularly 
of  all  moneys,  b^nk  bills  and  ot,her  pirculatii^^  fpe^um  belpnging 
to  the  deceased;  and  of  all  the  just  claims  of  the  decedent  against 
said  executors;  but  that,  as  the  deponent  is  informed  arid  verily 
believes,  the  said  inventory  was  not  a  sufficient  inventory  of 
all  the  personal  property  of  said  deceased;  as  required  by  section 
2665  of  the  Code  p{  Civil  Procedure,  in  that  it  wholly  failed  to 
was  made,  and  the  rep-    contain  any  statenaept  of  the  sunj  of  (not?)  dqllars  belongii^g 


Note.  In  N.Y.  Co. 
it  us^  to  be,  required 
to  add:  That  on  the 
day  of  de- 
pbrient  made  demand 
of  said  executors  to 
make  such  return,  and 
they  have  refused  and 
neglected    so    to    do. 

This  underlay  the 
right  to  costs.  The 
reason  for  the  rule  sur- 
vives.    If  no  demand 


§754  ASCEl^trAINING  THE  ESTATE  919 

resentative   obey    tlje    to  pait}  (i}?Qedpnt;  an4  now,  fip  deponent  is  informed  and  verily 

brder,    the   petitioner    believes  {here  state  y)here  the  numey  is  alleged  to  be),  and  in  that 

may  not  get  costp.  further  it  failed  to  set  forth  as  required  by  law  a  certain  debt  or 

Note.    For  example    dentand  of  the  testator  against  one  of  the  executors  above 

see  facts  in  Matter  of    nampd  in  t}ie  sum  of  dollars,  wjiich  amount  as  deponent 

Mead,  90  Misc.  263.        is  infonned  sad  verily  believes  was  ius^)ly  due  from  the  executor 

above  named  to  the  said  decedent  at  the  time  of  his  death. 

(Jurat.)  -  (Signature.) 

While  a  prima  fade  allegation  of  interest  of  an  enforceable  claim  or  de- 
mand against  the  estate  will  be  suflBcient  to  make  good  the  status  of  the 
applicant  in  these  proceedings,  it  does  not  necessarily  follow  that  the  mere 
fact  that  the  applicant  has  a  sufficient  status  to  warrant  him  in  presenting 
the  petition  required  by  §  2665  deprives  the  Surrogate  of  discretion  whether 
or  not  to  make  the  order  which  he  is  authorized  to  make  under  the  same 
section.  This  particular  authority  conferred  upon  the  Surrogate,  is  one 
of  those  powers  which  the  Surrogate  has  to  direct  and  govern  the  con- 
duct of  an  executor  or  administrator;  it  is  therefore  subject  to  the  limita- 
tion that  the  Surrogate  may  only  order  him  to  do  what  is  just  and  lawful, 
and  the  Surrogate,  therefore,  cannot  be  required  to  direct  him  to  return  an 
inventory  under  this  section  where  it  does  not  appear  either  just  or  reason- 
able that  he  should  do  so.  Consequently,  if  the  executor  upon  such  an 
application  shows  in  opposition  thereto  that  the  estate  has  been  settled, 
and  satisfies  the  Surrogate  that  the  provisions  of  the  will  have  been  exe- 
cuted; and  all  the  beneficiaries  therein  named  have  receipted  for  their 
shares  and  released  the  executor;  it  is  obviously  the  duty  of  the  Surrogate 
in  the  exercise  of  his  discretion  to  deny  the  application.  Matter  of  Wagner, 
119  N.  Y.  28.    See  opinion  of  Gray,  J-,  and  cases  discussed. 

The  order  made  upon  this  affidavit, should  be  substantially  as  follows: 

Surrogate's  Court 
Caption. 
Present: 

Hon. 

Surrogate 
Order     to     compel 
filing  of  inventory  im-       Title. 
der  §§  2666  and  2669. 

Upon  reading  and  filing  the  petition  of  verified  the 

flay  f>i  whereby  it  appears  to  the  satisfaction 

of  the  Surrogate  that  and  executors  of  the 

last  will  and  testament  of  deceased,  have  failed  to  re- 

turn an  inventory  {or  a  suflBcient  inveMtory)  of  all  the  personal 
property  of  said  deceased,  within  the  time  prescribed 

by  law  therefor  and  are  in  default. 

^QW  on  motion  of  .  attorney  for  the  said 

a  creditor  {or  person  interested  in)  the  estate  of  said 
deceased,  it  is 

Ordered,  that  the  said  and  executors  as  afore- 

said, return  an  inventory  of  all  the  personal  property  of  said 
testator,  as  required  by  law,  within  days  after  the  per- 
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sonal  service  of  a  (certified)  copy  of  this  order  upon  them  and 
each  of  them;  and  it  is 

Further  Ordered,  that  in  default  of  such  return  by  said  execu- 
tor they  and  each  of  them  show  cause  before  me  on  the 
day  of  at  o'clock  iri  the  noon,  at  my  office 

in  why  they  or  either  or  each  of  them  should  not  be 

removed  or  punished. 

(Signature.) 

It  is  tOibe  noted  with  respect  to  the  order  that  it  must  be  personally 
served.  For  the  Order  for  which  §  2669  provides  is  one  of  those  mandates 
which  must  be  issued  as  the  result  of  a  judicial  determination.  White  v. 
Lewis,  3  Dem.  170,  citing  Mauran  v.  Hawley,  2  Dem.  396. 
,  The  inventory  required  by  this  order  to  be;  filed  is  of  course  such  an  in- 
ventory as  is  contemplated  by  the  (Code  to.  be  originally  returned  by  the 
executors.  Consequently  the  filing  of  an  unverified  list  of  assets  by  the 
executor  will  not  be  deemed  a  compliance  with  the  order.  Loesche  v.  Grif- 
fin, 3  Dem.  358;  Putnam  v.  Lincoln  S.  D.  Co.,  191  N,  :Y^  166. 

Of  course,  the  respondent  has  a  right  to  interpose  an  answer,  and  unless 
he  intends  forthwith  to  comply  with  the  direction  to  make  the  inventory 
he  should  answer,  and  very  carefully; 

The  application  to  compel  the  return  of  the  inventory  should  be  timely. 
Where  an  application  was  made  twenty-nine  years  after  the  administra- 
tion ~of  the  estate  commenced  it  was  held  that  a  formal  inventory  could 
not  be  compiled.    Leroy  v.  Bayard,  3. Bradt.  228. 

It  was,  however,  in  this  case  held,  that  if  it  was  alleged  that  there  were 
assets  recently  realized  and  properly  appUcable  to  the  payment  of  the 
claim  of  the  creditor,  he  should  be  permitted  to  examine  the  executors  per- 
sonally touching  their  administration  of  the  estate,  and  the  then  existence 
of  assets,  personal  or  real;  see  §  ^666,  second  half.  But  upon  an  applica- 
tion to  compel  the  filing  of  a  further  inventory,  it  was  held  that  the  applica- 
tion must  be  denied  if  the  eJcecutor  or  administrator  denied  the  existence 
of  assets  other  than  those  already  inventoried.  Matter  of  Mclntyre,  4 
Redf.  489.  The  reason  for  this  was  stated  to  be,  that  the  inventory  re- 
quired must  be  under  oath;  that  the  court  cannot  order  assets  to  be  in- 
serted in  an  inventory  without  such  oath,  nor  could  it  compel  the  executor 
or  administrator  to  swear  to'  assets,  possession  of  which  he  denies.  Ac- 
cordingly, Surrogate  Calvin  held,  that  former  §  2715  not  having  changed 
the  rule  previously  existing  (see  Thom&'on  v.  Thomson,  1  Bradf.  24),  the 
coijrt  hadflP  power  to  require, any  examination  of  the  parties  or  witnesses 
for  the  purpose  of  testing  the  correctness  of  the;  inventory  filed,  and  that 
any  errors  in  the  inventory  must  be  corrected  at  the  accounting,  and  that 
the  answer  of  the  administrator  duly  veiifibd  alleging  that  he  had  already 
included  in  his  first  inventory  all  the  pi-6perty  that  belonged  to  the  estate 
of  the  decadent  was  a  complete  defense  to  the  appUcation  and  the  petition 
should  be  dismissed.  So,  where,,  on  an  appUcation  to  compel  an  inventory, 
the  answer  put  in  denies  that  the  property  sought  to  be  included  belongs 
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to  the  estate,  the  Surrogate  must  postpone  adjudicating  upon  such  issue 
until  the  accounting.    Matter  of  Goundry,  57  App.  Div.  232. 

The  Code  expressly  permits  the  Surrogate  to  compel  a  "sufficient" 
inventory.  In  the  light  of  the  foregoing  "decision  it  is  assumed  that  he  may 
exact  conformity  to  the  requirements  of  the  statute  as  to  form  and  contents 
excepting  that  if  the  representative  decUne  to  swear  to  and  hpnee  to  in- 
clude a  given  alleged  asset,  he  does  so  at  the  risk  of  surcharge  therefor 
upon  his  accounting.  But,  in  an  action  against,  the  representative,  the 
inventory  is  impeachable  by  express  provision  of  law.  See  §  1832  of  the 
Code.  This  section  also  applies  to  a  special  proceeding  to  which  he  is  a 
party.    T\^e  section  is  as  follows: 

§  1832.     When  inventory  may  be  contradicted. 

In  an  action  or  special'  proceeding,  to  which  an  executor  or  administrator  is  a 
party,  wherein  the  question,  whether  he  has  administered  the  estate  of  the  de- 
cedent, or  any  part  thereof,,!?  in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory 
of  assets,  filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the  same,  by 
proof,  either: 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not  returned  therein 
at  its  true  value;  or 
■  2.  That  any  property  has  perished,  or  has  been  lost,  without  the  fault  of  the 
executor  or  administrator;  or  has  been  fairly  sold  by  him,  at  private  or  public  sale, 
at  a  less  price  than  the  value  so  returned;  or  that,  since  the  return  of  the  inventory, 
it  has  deteriorated  or  enhanced  in  value. 

The  occasions  when  the  inventory  may  be  offered  in  evidence,  and  so 
rebutted,  confirm  our  statement  of  the  rule  that  the  proceeding  to  compel 
return  is  not  within  the  scope  of  §  1832. 

The  form  of  answer  for  the  executor  or  administrator  may  be  substan- 
tially as  follows: 

Surrogate's  Court, 
County  of 
Answer  of  executor  -^   ^  :  ! 

or  administrator  upon        Title.  [' 

application  to  compel  J 

the   return   of   inven-  of  being  duly  sworn  deposes  and  says: 

tory  under  §  2669.  I.  That  he  is  the  executor  of  the  last  willand  testament  of 

deceased; 'that  on  the  day  of  he  was 

personally  served  with  a  copy  of  the  order  made  by  the  Surrogate 
of  the  county  of  requiring  deponent  to  return  an  in- 

ventory {or  a.f^irther  inypntory)  of  the  personal  property  be- 
longing to  the  estate  of  deceased,  or  in  default  thereof 
to  show  cause  why  he  should  not  be  attached. 

II.  Aiid  deponent  further  says,  in  answer  to  the  allegations 
of  the  petition  of  '.  verified  the  day  of 

upon  which  said  order  purports  to  haye  beenimade,  that  this  de- 
ponent, include^;  all  the  persopal  property , of, the  said  deceased 
which  has  come  to  deponent's  knowledge  in  the  true  and  perfect 
inventory  thereof  by  him  duly  made  and  signed  as  required  by 
law  and  returned  to  the  Surrogate  of  the  County  of,  on 

the  day  of  19    and  that  the  alleged  assets  specified 

in  the  said  petition  of  do  not  and  never  did  in  fact  form 
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part  of  the  Jjfersonal  property  that  belonged  to  the  estate  of 
the  said  decedent. 

III.  And  deponent  ^ks  accordingly  that  the  application  be 
denied  with  costs. 

(Jurat.)  (Signature.) 

It  is  competent  for  the  executor  or  administrator  upon  the  application 
to  compel  the  filing  of  an  inventory  to  allege  in  such  answer,  if  such  be  the 
fact,  that  distribution  or  division  of  the  estate  has  already  been  had  by 
common  consent  of  all  persons  interested;  this  would  certainly  be  a  com- 
plete answer  to  the  application,  which  should  in  such  case  be  deriied  with 
costs  (see  Matter  of  Wagner,  119  N.  Y.  28;  Ledyard  v.  Bvll,  119  jST.  Y.  62), 
unless  it  be  made  to  appear  that  theretofore  undiscovered  assets  have 
been  discovered  and  taken  into  possession  by  the  representative.  But  it 
is  no-answer  to  a,  creditor's  petition  that  the  representative  has  distributed. 
Silvefbrandt  v.  Widmayer,  2  Dem.  263.  Unless  he  had  notice,  or  has 
waived.    Matter  of  Barnes,  1  Civ.  Proc.  R.  59. 

§  755.  Conclusiveness  of  inventory. — It  has  been  noted  that  the  in- 
ventory returned  by  the  .executor  may  not  be  impeached  in  proceedings 
in  relation  to  the  inventory  itself,  but  upon  the  accounting  of  the  executor 
or  administrator  it  is  entirely  competent  for  legatees,  next  of  kin  or  cred- 
itors, to  impeach  it,  by  proving  omission  of  assets  received  or  which  ought 
to  have  been  received.  Montgomery  v.  Dunning,  2  Bradf.  220.  But  even 
,on  an  accounting  where  it  is  attempted  to  falsify  the  executor's  inventory 
of  assets  incorporated  into  his  accounting,  the  one  seeking  to  surcharge 
him,  has  the  burden  of  proof.    Marre  v.  Ginockio,  2  Bradf.  165. 

It  has  a  prima  facie  conclusiveness.  Ames  v.  Downing,  1  Bradf.  321 ; 
Matter  of  Shipman,  82  Hun,  108;  Matter  of  Childs,  26  N.  Y.  Supp.  721; 
Matter  of  Maack,  13  Misc.  368;  Matter  of  Mvllon,  145  N.  Y.  98. 

The  values  estimated  by  the  appraisers  are  prima  facie  to  be  taken  as 
the  actual  value  of  the  items  appraised.  But  they  do  not  conclude  cred- 
itors {Willoughby  v.  McCluer,  2  Wend.  608),  and  not  always  the  executors. 
Ames  V.  Downing,  1  Bradf.  321.  Where,  therefore,  upon  the  subsequent 
accounting  it  appears  that  certain  items  have  realized  much  less  than  their 
inventoried  value  the  executor  or  administrator,  in  order  to  avail  himself 
of  the  rule  that  he  should  "sustain  no  loss  by  decrease  without  his  fault  of 
any  part  of  the  estate,  but  shall  be  allowed  for  such  property  perished  or 
lost  without  his  fault,  upon  the  settlement  of  his  account,"  must  show 
affirmatively  the  facts  in  regard  to  the  alleged  depreciation  or  loss.  Under- 
hill  V.  Newburger,  4  Redf.  499,  507,  citing  Matter  of  Jones,  1  Redf.  263. 

The  rule  as  to  the  conclusiveness  of  an  inventory  may  be  reduced  to  the 
simple  proposition  that,  whoever  seeks  to  overcome  the  presumption  as  to 
value  raised  by  recitd.ls  in  the  inventory,  must  substantiate  his  claim  by 
affirmative  proof. 

The  Court  of  Appeals  has  stated  the  rule  to  be,  that  the  inventory  lA 
prima  facie  evidence  both  as  to  the  extent  and  value  of  the  personal  prop- 
erty left  by  the  decedent,  and  casts  the  burden  upon  one  seeking  to  impeach 
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it,  to  show  either  that  articles  were  omitted  therefrom,  br  that  a  greater 
sum  was  reaUzed  than  the  appraised  value.  Matter  of  Rogers,  153  N.  Y. 
316,  328,  citing  Matter  df  Midbm,  145  N.  Y.  98.  See  also  Matter  of  Van 
Sise,  38  Misc.  155. 

§  756.  The  Surrogate's  power. — The  Surrogate  has  no  power,  as  has 
been  already  stated,  to  try-any  question  of  title,  in  proceedings  relating  to 
the  inventorying  and  appraisal  of  the  estate  (see  Matter  of  Goundry,  57 
App.  Div.  232;  Greenhough  v.  Greenhough,  5  Redf.  191;  Vogel  v.  Arbogast, 

4  Dem.  399) ;  and  where  a  Surrogate  assumed  to  make  an  order  requiring 
an  administrator  tb  inventory  certain  bonds  of  the  decedent's  estate,  it 
was  held,  that  the  administrator  was  not  thereby  concluded  from  asserting 
and  proving  his  personal  ownership  of  the  securities.    See  Young  v.  Young, 

5  Wkly.  Dig.  109.  (Affirmance  in  80  N.  Y.  422,  did  not  involve  the  point 
under  discussion.)  The  General  Term  modified  the  order  of  the  Surro- 
gate in  this  jcase,  which  required  the  administrator  to  amend  his  inventory 
and  insert  the  bonds  by  striking  out  all  findings  of  fact  and  law  contained 
therein,  and  ordered  that  the  decree  be  amended  by  adding  at  the  end 
thiereof,  that  it  was  without  prejudice  to  any  claim  or  right  of  Young,  the 
administrator,  to  the  same,  which  claim  or  demand  the  administrator  was 
at  liberty  to  state  in  his  inventory  thereof,  if  he  chose  so  to  do,  and  to 
prosecute  and  have  determined  in  any  court  having  cognizance  thereof. 
Judge  Boardrilan,  in  delivering  the  opinion  of  the  court,  said,  that  it  was 
going  very  far  in  guarding  the  rights  of  the  contestants,  to  pprmit  the  order 
to  stand  requiring  a  description  of  the  bonds  to  be  put  in  the  inventory, 
even  "without  prejudice"  to  the  rights  of  the  claimants,  and  even  with 
the  specification  of  the  nature  and  extent  of  the  claim.    See  Greenhowgh  v. 

'  GreeuTumgh,  supra,  at  p.  194. 

It  is,  of  course,  competent  for  the  Surrogate  upon  an  application  to  com- 
pel the  return  of  an  inventory,  to  determine  whether  the  applicant  comes 
within  the  description  of  persons  entitled  under  the  Code  to  compel  the 
return.  Therefore,  where  the  applicant  claims  to  be  an  adopted  daughter, 
and  her  claim  is  put  in  issue  by  next  of  kin,  the  Surrogate  has  full  power  to 
determine  the  right  of  the  petitioner  to  the  remedy  sought  and  prayed  for, 
before  entering  an  order  upon  the  apphcation.  See  Matter  of  Comihs,  9 
App.  Div.  492. 

In  the  case  cited,  the  Surrogate  had  granted  the  application  of  a  person 
claiming  to  be  an  adopted  daughter  and  only  heir  at  law  or  next  of  kin  of 
the  intestate,  upon  the  ground  that  he  was  bound  to  act  upon  the  simple 
statement  of  the  petitioner  without  any  other  proof,  by  reason  of  the  pro- 
visions of  former  §  2514,  subd.  11.  The  Appellate  Division  reversed  the 
order  and  remitted  the  matter  to  the  Surrogate  to  determine  judicially 
whether  or  not  the  applicant  was  the  adopted  daughter  of  the  intestate. 
See  opinion  of  Judge  Patterson,  at  p.  494,  and  Matter  of  Wagner,  119  N.  Y. 
28.  One  of  the  reasons  for  this  decision  was  that,  prior  to  the  act  of  1887, 
the  act  of  adoption  gave  no  heritable  right,  and  that  the  applicant  was 
presumably  a  stranger  in  blood,  and  would  have  no  right  in  the  prem- 
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ises,  unless  there  were  an  adoption  valid  in  the  law  to  give  her  a  proper 
status. 

Where  the  applicant  claims  by  virtue  of  a  provision  in  the  will  of  the 
decedent,  and  his  rights  thereunder  are  put  in  issue,  it  is  doubtless  compe- 
tent for  the  Surrogate  to  determine  judicially  whether  or  not  the  applicant 
has  such  a  status  under  the  will  as  entitles  hinuto  make  the  application, 

In  the  case  of  Wilde  v.  Smith,  2  Dem,  93,  the  applicant, qlairned  to  be  a 
beneficiary,  by  virtue  of  a  certain  clause  of  the  will  containing  precatory 
words,  which  it  was  claimed  constituted  a  trust  in  favor  of  the  applicant. 
Surrogate  Bergen  expressed  a  doubt  as  to  his  power  to  construe;  the  will 
upon  such  an  appUcation.  It  is,  however,  submitted,  that  it  is  perfectly 
competent  for  the  Surrogate  so  far  to  construe  the  will  ag  to  determine  the 
status  of  the  applicant,  although  it  is  certainly  questionable  whether  the 
determination  as  to  the  status  of  the  petitioner  would  be  conclusive  upon 
the  accounting  and  in  framing  the  decree  of  distribution. 

§  757.  Attachment  of  the  representative.— ^Section  2669  gives  the  Sur- 
rogate power  to  punish  a  delinquent  executor  or  administrator  by  issuing 
a  warrant  of  arrest.  The  proceedings  are  the  same  as  upon  a  warrant  issued 
for  disobedience  to  an  order. 

It  is  only  proper  here  to  note,  that  preliminary  to  proceedings  for  ^uch 
punishment,  it  must  appear  that  the  order  requiring  the  representative  to 
return  the  inventory,  was  actually  personally  served  u.pon  him.  White  v. 
Lewis,  3  Dem.  170. 

§  758.  Dealing  with  decedent's  debtors ;  prudent  settlements.^Among 
the  assets  to  be  administered  by  the  representatives  of  a  decpdent  are 
moneys  due  and  owing  to  such  decedent,  or  payable  to  his  estate.  These 
the  representatives  must  collect  in  with  all  convenient  spped,  and  may  of 
course,  when  advisable  and  necessary,  bring  actions  to  thjit  end.  This 
duty  of  pursuing  estate  debtors  carries  with  it  the  power  to  discharge 
and  release  such  debtors  upon  paynient  being  jnade. 

Cognate  to  the  power,  discussed  in  the  next  seption,  but  independent  of 
statute,  the  executor  has  power  to  make  "honest  and  prudent  settlement." 

The  headnote  of  Matter  of  Thomas,  39  Misc.  223,  well  states  the  rule: 

"Disbursements  honestly  and  properly  niade  by  a  personal  representa,- 
tive,  in  asserting  by  litigation  a  right  of  the  estate  or  in  defeating  an  attack 
upon  it  or  in  buying  peace  for  it,  should  be  allowed  the' representative." 
This  is  true  on  accounting,  as  well  as  on  the  appraisal  under  the  Transfer 
Tax  Law.    See  cases  cited  by  Thomas,  Surr.,  on  p.  225. 

But)  on  the  other  hand,  the  representative,  finding  notes  or  other  evi- 
dences of  indebtedness  or  receiving  them,  is  at  once  chargeable  with,  them 
as  assets.  He  must  be  diligent  in  collecting  them.,  If  he  fails  in  this  duty 
and  in  consequence  the  amount  isJost  he  will  be  liable.  Matter  of  Kemp,  4,9 
Misc.  396,  citing  Shultz  v.  Pidver,  11  Wend.  363;  Harrington  v.  Keteltas, 
92  N.  Y.  40.  The  burden  of  proving  the  insolvency  of  a  debtor  or  that  of 
each  and  every  joint  debtor  is  always  on  the  representative.  Id.,  citing 
Matter  ofHosford,  27  App.  Div.  427;  O'Conner  v.Gifford,  117  N.  Y.  275. 
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I  759.  Power  to  compromise  and  compound  debts. — By  statute,  the 
representatives  of  decedents,  whether  testate  or  intestate,  are  given  power 
to  realize  on  uncollectible,  stale  or  doubtful  debts  for  less  than  their  full 
amount;    The  original  statute  read : 

"Executors  and  administrators  may  be  authorized  by  the  Surrogate,  or 
the  officer  authorized  to  perform  the  duties  of  Surrogate,  in  the  county 
where  their  letters,  testamentary  or  of  administration,  were  issued,  on 
application,  and  good  and  sufficient  cause  shown  therefor  and  on  such 
terms  as  such  Surrogate  or  officer  shall  approve,  to  compromise  or  com- 
pound any  debt  or  clkim,  or  to  sell  at  public  vendue,  on  such  notice  of  sale 
as  said  Surrogate  or  officer  may  prescribe,  any  uncollectible,  stale,  or  doubt- 
ful debt  or  claim,  belonging  to  the  estate  of  their  testator  or  intestate." 
Laws  1847,  chap.  80,  as  amended  by  Laws  1888,  chap.  571. 

"  §  2.  Nothing  in  this  act  contained  shall  prevent  any  party,  interested 
in  the  final  settlement  of  said  estate,  from  showing,  on  the  final  settlement 
of  the  accounts  of  said  executor  or  administrator,  that  such  debt  or  claini 
was  frauduleintly,  or  negligently  compromised  or  compounded."    Ibid. 

This  act  was  amended  by  chap.  100,  Laws  of  1893,  by  adding  to  §  1  the 
words,  "or  to  compromise  or  compound  any  debt  or  claim  owing  by  the 
estate  of  their  testator  or  intestate."  This  act  went  into  effect  March  8, 
1893. 

On  May  11,  1893,  chap.  686  of  the  Laws  of  that  year  became  operative, 
which  repealed  chap.  80  of  the  Laws  of  1847  and  chap.  571  of  the  Laws  of 
1888,  explicitly,  and  therefore  impliedly  repealed  chap.  100  of  the  Laws  of 
1893.  This  appears,  now,  from  revisers'  schedule  to  Decedent  Estate  Law. 
Chapter  686  of  1893  amended  former  §  2719  of  the  Code,  providing  for  the- 
payment  of  a  decedent's  debts,  the  latter  pa,rt  of  which  section  was  evi- 
dently intended  to  be  a  substitute  for  the  acts  repealed  and  reads  as  follows : 

"The  Surrogate  may  authorize  the  executor  or  administrator  to  com- 
promise or  compound  a  debt  or  claim,  on  a,pplication,  and  for  good  and 
sufficient  cause  shown,  and  to  sell  at  public  auction,  on  such  notice  as  the 
Surrogate  prescribes,  any  uncollectible,  stale  or  doubtful  debt  or  claim 
belonging  to  the  estate;  but  any  party  interested  in  the  fina,l  settlement  of 
the  estate  may  show  on  such  settlement  that  such  debt  or  claim  was 
fraudulently  or  negligently  compromised  or  compounded." 

This  is  now  covered  by  new  §  2683  which  reads : 

§  2683.  Disputed  or  unsettled  debt  or  claim  may  be  compromised,  compounded  m 
soM. ,    .    ,  :       .    ■"      ■  ■-.■-''[ 

Upon  the  application  of  an  executor,  administrator,  guardian  or  testamentary 
trustee,  the  surrogate  may,  for  good  cause  shown,  authorize  the  compromising  or 
compounding  of  any  debt,  claim  or  demand,  due  or  to  become  due,  which  it  is 
necessary  to  settle,  adjust  or  liquidate  in  connection  with  the  settlement  of  an 
estate  or  fund;  and  the  selling  at  public  auction,  on  such  notice  as  the  surrogate 
prescribe,  of  any  uncollectible,  stale  or  doubtful,  debt  or  claim  belonging  to  the 
estate  or  fund;  but  any  party  interested  in  the  final  settlement  may  show  on  such 
settlement  that  such  debt  or  claim  was  fraudulently  compromised  or  compounded. 

Prom  former  §  2719  of  this  Code,  in  part. 
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This  statute  as  embodied  in  the  Code  is  the  source  of  tfep.  Surrogate's 
power  to  authorize  a  representative  to  acqept  less  than  the  whole  pf  a  debt 
due  his  decedent  and  to  discharge  the  whole.  But.  it  is  held  that  it  eojifeirs 
no  new  power  on  the  representative  himself,  but  nierely  affords  him,  addi- 
tional protection  when  acting  in  gpod  faith  in  the  ex;ercise  of  his  comipon- 
law  powers.  Gillespie  v.  Brooks,  2  Redf .  349,  362,  citing  Qkqpea^  v.  Suydq,fn,, 
21  N.  Y.  179;  Matter  of  Scott,  1  RedJ.  234.  Sp  whpre  executors  naaide.  a 
settlement  with  testator's  surviving  partners  in  good  faith,  it  was  hel([^,to 
bind  the  estate,  and  to  be  conclusive  against  creditors,  Sage  v.  Woodin, 
66  N.  Y.  578.  On  the  other  hand,  wheire  one  executpr  pays  his  coexecu- 
tor's  claim,  which  had  not  been  proved  to  or  allowed  by  the  Surrogate, 
and  to  much  of  which  defenses  were  available,  hp  was  hel<J  charge3.b|lp. 
Matter  of  Burr,  48  Misc.  56. 

To  compromise  or  compound  a,  debt  means  to  accept  a  part  in  satisfac- 
tion of  the  whole.  Matter  of  Loper,  2  Redf.  545,  546.  Consequently,  the 
entering  into  a  creditor's  composition  deed  was  held:  not  ^thin  this  defini- 
tion. Ibid.  But  under  §  54  Debt.  &  Cred..Law,  fprpxer  §  2153,  Code,  Civ. 
Proc,  the  Surrogate  is  given  this,  power. 

Nor  does  the  act  confer  on  the  Surrpgate  the  ppwer  tp  pjQfoi;ce  an  ex«;cu- 
tory  agreement  by  an  executor  tp  pay  a  specific  sum  in  compromise  and 
satisfaction  of  a  judgment  against  his  testator.  Matter  of  Bronson,  69  App. 
Div.  487. 

The  duty  resting  on  the  executor  is  to  ^.ct  3,8  a,  discreet,  »nd  prudent  man 
would  act  if  the  debt  were  his  own.  Leland  v.  Manning,  4  Hun,  7^  11; 
Matter  of  Scott,  5  Legal  Obs.  379;  Murray  y.  Blatchford,  1  Wend-  583.  In 
,the  case  fii;st  cited,  Brady,  J.,  said:  "An  executor  has  not  only  thp  power, 
but  is  bound,  to  copipound  ^ind  release  a  debt,  if  the  interest  of  the  ^^tate 
requires  it."  (In  that  case  the  compromise  was  of  several  htigated  a,nd 
other  claijgas  for  a  lump  sum,  for  which  the  execi|tors  accepted  thp  deibtor's 
note.    This  was  not  disapproved.) 

But  the  duty  to  compromise  is  one  in  performing  whiph  the  executpi;  is 
upheld  if  he  exercise  honest  judgment,  even  though  it  subsequently  a,pp(eai 
the  estate  would  have  benefited  more  if  he  had  acte^  differently — thus, 
where  an  executor  refused  to  compromise  a,  debt  and  subsequently  fails  to 
collect  it  at  all  the  inquiry  will  be  whetbej^  he  used,  a,gp^md  discretion,  01 
was  guilty  of  culpable  neglect.  In  re  Scott,  1  Redf.  234,,.  236.  It  can  be 
set  aside  on  proof  of  fraud  or  bad  faith.  If  none  be  proved  it  should  stand. 
Scully  V.  MeGrath,  201  N.  Y.  61. 

If  an  executor  chooses  to  act  on  his  own  responsibility,  and  without  ap- 
plying to  the  Surrogate,  under  the  Statute  quoted,  for  his  approval,  it  will 
be  his  duty  upon  his  accounting  to  establish  affirmatively  the  propriety  of 
the  compromise,  if  objection  be  filed  to  it.  In  re  Quinn's  Estoie,  9  N.  Y. 
Supp.  550y  552,  Ransom,  Surr.  In  the  absence  of  such  proof,  in  such  a 
case,  the  objection  will  be  sustained.  Ibid.  In  this  case  the  executor  held 
a' judgment  for  his  claim. 

If  the  executor  asks  leave  of  the  Surrogate,  tie  must  upon  the  application 
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give  the  Surrogate  the  same  evidence,  to  inform  his  mind,  as  if  the  com- 
promise had  been  made  and  were  being  attacked  upon  the  accounting  {In 
re  Richardson's  Estate,  9  N.  Y.  Supp.  638);  for  the  very  reason  that  the 
statute  permits  any  party  interested  in  the  estate  to  attack  the  compro- 
mise for  the  causes  specified  upon  such  accpunting,  regardless  of  the  Surro- 
gate's preliminary  approval.  Though  it  appear  that  the  claimant  could 
not  have  finally  succeeded  had  he  been  put  to  a  suit  yet  a  bona  fide  "pur- 
chase of  peace"  will  be  sustained.   Matter  of  Baruth,  62  Misc.  5.96. 

§  759a.  This  comprpmise  may  extend  to  claims  against  estate. — There 
is  no  question  but  that  the  act  of  1847  above  quoted  only  extended  to 
claims  that  belonged  to  the  estate  of  the  testator  or  intestate,  not  to  claims 
against  it.  But  the  subsequent  amendments,  the  spirit  of  which  does  not 
appear  to  have  been  in  any  way  changed  in  the  present  §  2683,  were 
analyzed  by  McLaughlin,  J.,  in  the  Matter  of  Gilman,  in  the  First  Depart- 
ment, 92  App.  Div.  462,  aff'd  178  N.  Y.  606,  and  he  came  to  the  conclu- 
sion that  it  was  the  intent  of  the  legislature  to  authorize  the  compromise 
of  claims  ia  favor  of  or  against  the  estate.  All  the  justices  concurred  in 
this  reasoning.  The  Gilman  case  was  one  where  the  plaintiff  in  four  actions 
was  suing  the  administrators  and  their  application  to  the  Surrogate  was 
for  leave  to  compromise  with  her.  Their  petition  set  out  all  the  claims 
and  stated  the  amount  of  the  possible  compromise,  and  at  the  close  of  the 
opinion  (page  466),  the  court  observes:  "Considering  the  uncertainty 
of  litigation,  the  amount  involved,  and  that  it  has  been  determined  by  this 
court  that  the  complaint  served  by  her  in  the  action  to  recover  the  entire 
estate  sets  out  a  cause  of  action  a  settlement  will  seem  to  be  not  only 
justifiable  but  very  desirable.  By  making  the  settlement  a  large  portion 
of  the  estate  can  at  once  be  distributed  among  those  entitled  thereto,  while, 
on  the  other  hand,  to  refuse  permission  to  compromise  prevents  the  dis- 
tribution of  the  assets  and  involves  the  estate  in  litigation,  the  expense  of 
which  will  necessarily  be  quite  large."  This  view  of  the  statute  has  not 
been  criticised  or  overruled  and  ip  the  precedents  below  for  leave  to  com- 
promise the  practitioner  will  note  that  it  can  be  adfipted  to  a  ckiir^  a,gainst 
the  estate  as  well  as  one  enforceable  by  the  representatives. 

§  760.  Asking  leave  of  Surrogate  to  compromise. — Therefore,  upon  an 
application  under  the  statute,  facts,  not  conclusions,  must  be  alleged. 
In  the  Richardson  case,  supra,. the  executor,  in  hi^  petition,  alleged  that 
"after  a  thorough  examination  of  the  questions  involved  in  the  suit,  and 
the  responsibility  of  the  defendant  therein,  arifl  upon  the  advice  of  his 
attorney,  he  was  fully  satisfied  that  it  was  for  the  interest  of  the  estate  to 
accept  the  compromise."  The  affidavit  of  such  attorney  was  also  offered 
alleging  that  he  had  examined  the  questions  involved,  and  considered  the 
probabiUty  of  collecting  judgment,  if  any,  and  that  he  was  satisfied,  etc. 
Ransom,  Surr.,  properly  held  that  the  statute  contemplated  good  and  suffi- 
cient cause  being  shown  to  satisfy  the  Surrogate,  and  to  induce  his  approval. 
The  Surrogate  can  base  his  judgment  only  upon  facts,  such  as  insolvency 
of  debtor,  unsettled  st£(,te  of  law  making  prosecution  of  suit  doubtful,  lack 
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of  evidence  or  death  of  witnesses.  These  ought  to  be  concisely  alleged. 
The  Surrogate  may  require,  when  obtainable,  the  consent  of  the  parties  in- 
terested in  the  fund.  If.  the  claim  is  in  litigation,  the  pecuniary  interest  of 
the  attorney  in  the  result  should  be  disclosed.  IMd.  'The -Surrogate  must 
know  what  the  net  result  to  the  estate  may  be  expected  to  be.  When,  as 
is  increasingly  the  case,  the  compromise  relates  to  an  action  brought  by  the 
representatives  to  recover  damages  for  occasioning  the  decedent's  death, 
the  Surrogate  may  be  influenced  by  the  fact  that  the  decedent  left  his 
family  without  means,  but  that  they  are  in  great  need,  and  that  the  sum 
realized  by  the  compromise  submitted  for  his  approval,  will  meet  their 
pressing  needs,  while,  if  it  be  rejected,  the  delays  and  risks  of  litigation 
may  entail  severe  suffering.  Consequently  the  insolvency  of  the  debtor 
is  not  a  prerequisite.  It  was  at  first  held  so.  Howell  v.  Blodgett,  1  Redf . 
323.  iBut  this  rule  is  no  longer  applied.  The  considerations  tibove  speci- 
fied supply  the  reason.  Berrien's  Estate,  16  Abb.  Pr.  N.  S.  23;  People  v. 
Pl&as,  2  Johns.  Cas.  376;  Shepherd  v.  Saltus,  4  Redf.  232. 

Where  a  trustee  compromised  a  claim  for  back  payments  due  the  fiind, 
held,  the  amount  received  could  not  be  treated  as  income,  but  must  be 
added  to  corpus  of  trust.    Matter  of  Philbin,  N.  Y.  L.  J.,  July  9,  1893. 

§  761.  Precedents. — The  following  will  serve  as  precedents: 


Petition  for  leave 
to  compromise  a 
claim,  under  §  2683. 


Note.  See  Jeroms 
V.  Jeroms,  18  Barb.' 
24. 


Surrogate's  Court, 
County  of 


Title. 


A.  B.,  as  executor  of  the  last  will  and  testament  of 
deceased,  for  his  peitition  to  this  court  respectfully  alleges: 

First.  Your  petitioner  is  the  executor  of  the  last  will 

and  testament  of  the  decedent  above  named,  which  was  duly 
probated,  and  your  petitioner  received  letters  testamentary 
thereunder  on  the      "         day  of  19 

Second.  That  yoiif  petitioner  filed  his  inventory  of  the  estate 
committed  to  him  on  the  day  of  19     {Note.) 

Third.  That  among  the  assets  of  the  said  estate  is  a  certain 
promissory  note  {her&^sscrihe  note,  or  slate  what  the  claim  is  which 
jJt  is  sought  to  compromise,  firing  full  details  of  its  character, 
amount  and  status.  If  it  is  in  action  stale  whether  at  issue,  or 
wMther  an  appeal  is  pending) .    See  Note  2  below. 

Fourth.  That  the  debtor  above  named  resides  at 
and  fhere  stale  as  nearly  as  possible  the  pecuniary  condition  of 
the  debtor  or  defendant,  his  solvency,  or  insolvency,  whether  there 
are  prior  Judgments,, whether  there  is  an  assignee  or  receiver  in 
possession  of  his  property.  This  may  be  done  fuUy,  or  by  reference 
to  affidavits  to  be  handed  up  with  the  petition). 
'  Fifth.  And  your  petitioner  further  shows  that  an  offer  has 
been  made  by  {or  on  behalf  of)  said  debtor  (or  defendant)  to  pay 
to  your  petitioner  as  executor  as  afpresaid  the  sum  of  in 

consideration  of  the  execution  and  delivery  by  your  petitioner, 
as  such  executor,  of.  a  release  of  said  claim  in  full. 

Sixth.  Here  state  reasons  addiliohal  to  those  above  indicated. 
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Note.  The  attor- 
ney's affidavit  may 
be  also  submitted. 

Note.  The  prayer 
for  citation  of  per- 
sons interested  is  not 
necessary.  They  are 
to  be  cited  only  if 
the  Surrogate  re- 
quire it. 

Note  2.  The  section 
authorizes  a  sale  at 
auction  of  the  claim  if 
it  be  "uncollectible, 
stale  or  doubtful." 


Order. 


if  any,  why  it  wovld  he  to  the  he^t  interests  of  the  estate  that  the  offer 
he  acceTpled,  as:  And  your  petitioner  further  shows  that  he  is 
without  funds  to  pay  two  certain  legacies  under  said  will  (de- 
scrihe  them)  aggregating  ;  that  more  than  a  year  has 

elapsed  since  the  granting  of  said  letters  testamentary  and  in- 
terest is  accruing  on  said  legacies,  and  your  petitioner  is  advised 
by  his  counsel  and  verily  beUeves  {note)  it  to  be  advantageous 
and  to  the  best  interests  of  the  estate  to  accept  this  offer  at  the 
present,  and  not  to  incur  the  risks  of  litiga,tion  (or  not  to  suffer 
the  disadvantages, and  possible  risks  of  delay). 

Wherefore,  your  petitioner  prays  an  order  of  the  Surrogate 
granting  him  leave  to  cornpromise  the  claim  aforesaid  at  the 
sum  aforesaid.    (Note.)    (Note  2.) 

(Signature.) 
(Verification.) 


Surrogate's  Court, 
County  of 


Title. 


A  petition  having  been  presented  to  me,  the  Surrogate  of  the 
county  of  under  section  2683,  Code  of  Civil  Procedure, 

by  the  executor  of  the  last  will  and  testament  of  the 

above  named  decedent,  praying  for  an  order  of  the  Surrogate 
authorizing  him  to  compromise  a  certain  claim  (describe  it)  for 
the  amount  of  $  wherefrom,  and  from  the  affidavits  of 

verified  the  day  of  19    and  of 

verified  the  day  of   .  19    it  appears  to  my  satis- 

faction that  good  and  sufficient  cause  is  shown  for  the  making  of 
such  order  (and  if  the  Surrogate  examined  the  executor  or  anyone 
in  the  premises,  or  referred  the  matter  for  the  purpose,  recite  the 
facts). 

Now,  on  motion  of  attorney  for  said  petitioner, 

It  is  Ordered,  that  executor  of  be  and  he 

hereby  is  authorized  to  compound  or  compromise  the  said  claim 
for  the  amount  of  $  (upon  the  foUbwing  terms  and 

conditions,  specifying  them),  and  to  make,  execute  and  deliver 
to  the  said  debtor  (or  defendant)  a  release  in  full  therefor  upon 
receipt  of  the  said  amount. 
Dated    the  day    of  19 

Surrogate. 

DEALING  WITH  RENTS  AND  INVESTMENTS 

i  761a.  Apportionment  of  rents,  annuities  and  dividends. 

§  2674.     Apportionment  of  rents,  etc. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eighteen  hundred  and 
seventy-five,  and  all  annuities,  dividends  and  other  payments  of  every  description 
made  payable  or  becoming  due  at  fixed  periods  under  any  instrument  executed  after 
such  date,  or,  being  a  last  will  and  testament  that  takes  effect  a/Eer  such  date,  shall  be 
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apportioned  so  that  on  the  death  of  any  person  interested  in  such  rents,  annuitfes, 
dividends  or  other  such  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination  by  any  other  means 
of  the  interest  of  any  such  person,  he,  or  his  executors,  culministralors  or  assigns, 
shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  dividends  and  other  pay- 
ments, according  to  the  time  which  shall  have  elapsed  from  the  commencement 
or  last  period  of  payment  thereof,  as  the  case  may  be,  including  the  day  of  the 
death  of  such' person,  or  of  the  determination  of  his  or  her  interest,  after  making 
allowance  and  deductions  on  account  of  charges  on  such  rents,  annuities,  dividends 
and  other  payments. 

Every  such  person  or  his  executors,  administrators  or  assigns  shall  have  the 
same  remedies  at  law  and  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  entire  amount  of  which 
such  apportioned  parts  form  part,  becomes  due  and  payable  and  not  before,  as  he  or 
they  would  have  had  for  recovering  and  obtaining  such  entire  rents,  annuities/ 
dividends  arid  other  payments,  if  entitled  thereto;  but  the  persons  liable  to  pay 
rents  reserved  by  any  lease  or  demise,  or  the  real  property  comprised  therein  shall 
not  be  resorted  to  for  such  apportioned  parts,  but  the  entire  rents  of  which  such 
apportioned  parts  form  parts,  must  be  collected  and  recovered  by  the  person  or 
persons  who,  but  for  this  section,  or  chapter  five  hundred  and  forty-two  of  the 
laws  of  eighteen  hundred  and  seventy-five/  would  have  been  entitled  to  the  entire 
rents;  and  such  portions  shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same  under  this  section. 

This  section  shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionment  be  made,  or  to  any  sums  made  payable  in  policies  of  in- 
surance of  any  description.  Former  §  2720,  Code  Civ.  Proc.  L.  1875,  c.  542; 
L.  1893,  c.  686. 

This  section  is  left  unmodified  by  the  revision  of  1914. 

It  was  the  uniform  and  unbending  rule. of  the  common  law,  recognized 
both  by  courts  of  law  and  equity,  that  annuities  were  not  apportionable 
in  respect  of  time.    Kearney  v.  Cruikshank,  117  N.  Y.  95. 

This  rule  of  the  common  law  has  been  changed  from  time  to  tinie  by 
statutes  making  annuities  apportionable  in  respect  of  time.  The  legislature 
of  this  State  changed  the  rule  in  1875  (Laws  of,  1875,  chap.  542),  but  only 
as  to  annuities,  diyidends  and  other  payments,  made  payable  or  becoming 
due  at  fixed  periods  under  an  instrument  executed  after  the  passage  of 
that  act.  This  statute  was  superseded  by  former  §  2720  of  the  Code  of 
CivU  Procedure,  which  by  its  terms  was  likewise  confined  in  its  operation 
to  certain  sums  made  payable  or/becoming  due  at  fixed  periods  under  an 
instrument  executed  since  the  passage  of  the  act  of  1875.  Matter  of  Kane, 
64  App.  Div.  566,  569. 

In  the.  case  last  cited,  the  testator  had  by  agreement  with  his  daughters 
an  interest  in  certain  dividends  "declared  upon  said  stock  for  the  term  of 
his  life."  He  died,' November  15,  1897,  having  received  a  dividend,  Oc- 
tober 28th.  A  diyidend  of  $200  a  share  was  deplared  J^Tovember  24,  1897, 
and  paid  to  the  daughters.  It  appeared  that  the  compahy  paid^dividends 
when  earned,.,not;  necessai;ily  at  a  fixed  day,  but  in  point  of  faci  as  a  rule 
monthly.  The  Appellate  Division  reversed  the  Surrogate  whO;  charged' 
the  executors  with  seventeen-thirtieths  of  this  dividend,  and  held  that 
these  dividends  were  not  apportionable  under  this  section. 
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In  H(m)er  v.  Bage,  112  N.  Y.  530,  533,  the  court  said:  "That  when  a 
dividetid  is  declared  it  belongs  to  the  owner  of  the  stock  at  that  time,  but 
that  until  such  declaration  the  profits  form  part  of  the  assets,  and  an  assign- 
ment by  a  stockholder  before  such  declaration  carries  with  it  his  propor- 
tional shai-e  of  the  assets,  including  all  undeclared  dividends." 

In  Hyatt  v.  Allen,  56  N.  Y.  553,  558,  the  learned  judge  who  spoke  for  the 
court  said:  "A  gift  of  the  profits  and  dividends  of  stock  for  life  would  not, 
I  think,  be  held  to  carry  dividends  declared  after  the  death  of  the  benefi- 
ciary, although  made  from  profits  accrued  during  his  life." 

This  rule  was  silso  announced  in  Hill  v.  Neivichawanick  Company,  8 
Hun,  459,  aff'd  71  N.  Y.  593;  Jermain  v.  Lake  Share  &  M.  S.  Ry.  Co.,  91 
N.  Y.  483;  Matter  of  Kernochan,  104  N.  Y.  618. 

The  declaration  of  a  dividend  is  in  legal  contemplation  a  separation  of 
the  amount  thereof  from  the  assets  of  the  corporation,  which  holds  such 
amount  thereafter  as  the  trustee  of  the  stockholder  at  the  time  of  the  dec- 
laration of  the  dividend.    Hopper  V.  Sage,  supra. 

§  762.  Code  provision  as  to  collecting  rents. — In  article  3  of  title  4  of 
chap;  XVIII  which  relates  to  paying  debts  by  sale  of  realty  is  inserted  a 
provision  that,  on  its  face,  is  of  general  application  to  all  administrations; 
but  is  so  related  to  the  main  proceeding  as  to  leave  it  doubtful  whether  it 
be  available  unless  it  be  intended  to  press  the  application  to  an  actual 
disposition  under  the  statute. 

Section  2701  commences: 

An  executor  or  administrator  may  present  a  petition  to  the  surrogate's  court 
praying  for  leave  to  enter  into  possession  of  real  property  left  by  liis  decedent, 
and  to  manage  and  control  the  same  and  receive  the  rents  thereof. 

There  is  no  time  set  for  initiating  this  application.  It  would  be  a  valu- 
able provision  if  left  unmodified  by  its  context.  Nevertheless,  the  context 
gives  it  a  great  usefulness  even  if  no  sale  to  pay  debts  is  indicated  or  re- 
quested. For  if  any  of  the  purposes  specified  in  §  2703  present  themselves, 
it  is  well  to  apply  to  lease  the  property  or  to  manage  and  collect  the  rentals 
already  accruing.  The  section  is  fully  discussed  in  its  appropriate  context, 
§  967,  below.  It  is  here  referred  to  since  the  new  act  permits  the  repre- 
sentative to  act  at  the  threshold  of  administration,  as  well  as  later  (see 
subd.  6  of  §  2703). 

§  763.  Miscellaneous  rights  and  property. — There  are  a  number  of 
matters  important  to  mention  that  relate  to  administration  after  ascer- 
taiiiing  the  estate,  but  that  it  seems  proper  to  refer  to  here  as  they  must  be 
kept  in  mind  by  the  representative  from  the  date  of  his  receiving  letters. 
He  cannot  in  every  case  postpone  his  consideration  and  his  decision  re- 
specting them  until  he  has  completed  his  duty i  of  marshalling  the  assets. 
They  may  confront  him  the  very  day  he  qualifies.  The  representative's 
duty  of  vigilance  in  ascertaining  the  estate  may  emerge  in  relation  to  things 
which  apparently  went  out  of  decedent's  ownership  or  possession  before 
his  death;  but  under  circumstances  which  failed  to  divest  his  title.  Thus, 
we  referred  above  to  Matter  of  Mead,  90  Misc.  263.    There  decedent  gave 
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his  daughter,  one  of  the  executors  named  in  his  will,  his  check  for  $20,000 
three  days  before  his  death.  It  was  not  paid  by  the  baink  on  which  it  was 
dra,wn  until  two  days  after  his  death.  -Ketcham,  Surr.,  surcharged  all  the 
executors  with  this  sum  as  an  asset  of  the  estate.  See  opinion  and  authpri- 
ties  cited.  The  topic  of  gifts  causa  mortis  and  inter  vivos,  elsewhere  dis- 
cussed, suggests  many  ways  by  which  an  estate  may  be  depleted..  They 
might  well  be  characterized  as  gifts  ex  post  facto. 

It  may  be  the  duty,  even  of  an  administrator,  to  insure  the  property  of 
the  estate  as  where  he  has  reason  to  believe  the  estate  is  insolvent.  Her- 
kimer V.  Rice,  27  N.  Y.  163;  Lee  v.  Adsit,  37  N.  Y.  18;  Clinton  v.  Hope 
Ins.  Co.,  51  Barb.  653;  Cornwell  v.  Deck,  2  Redf.  87;  Matter  of  Smith,  1 
Misc.  269;  Disprow  v.  Disbrow,  46  App.  Div.  Ill,  aif'd  167  N.  Y.  606. 

If  he  has  control  of  the  property,  under  the  will,  or  under  §  2701,  ,he 
may  be  held  for  neglect  to  insure,  if  a  fire  loss  occur.    Ticket  v,  Quinn, 

I  Dem.  425. 

§  764.  Foreclosing  mortgages  and  buying  in  property. — As  to  keeping 
down  interest  on  mortgages  or  other  incumbrances  upon  the  property, 
it  is  culpable  negligence  for  the  executor  or  trustee  to  fail  to  do  so,  when 
he  has  funds  on  hand  sufficient  for  that  purpose.  The  representative  has 
a  right,  and  it  may  be  his  duty,  in  the  foreclosure  of  a  mortgage  belonging 
to  the  estate,  to  bid  in  the  premises,  on  the  sale  thereof,  and  he  may  take  a 
deed  therefor  in  his  own  name,  individually.  The  premises  thus  purchased 
are  to  be  regarded  as  personal  property  of  the  estate,  and  it  is  the  duty  of 
the  representative  to  convert  them  into  money,  to  be  accounted  for  by 
him  as  part  of  such  estate.  Matter  of  Butler,  1  Connoly,  58;  Yonkers  Sav. 
Bank  v.  Kinsley,  78  Hun,  186,  28  N.  Y.  Supp.  925;  Hine  v.  Hine,  118  App. 
Div.  585.  He  is,  therefore,  authorized  to  enter  into  a  contract  for  the  sale 
thereof,  and  the  vendee  can  be  compelled  to  perform.  Valentine  v.  Belden, 
20  Hun,  537.    See  Cook  v.  Ryan,  29  id.  249;  Clark  v.  Clark,  8  Paige,  152. 

There  is,  however,  no  absolute  obligation  resting  on  an  executor  to  buy 
in  the  equity  of  redemption  at  such  a  foreclosure  sale.    Matter  of  Kick, 

II  St.  Rep.  688.  It  rests  with  him  to  exercise  a  sound  judgment  whether 
or  not  that  course  is  necessary  to  prevent  loss  to  the  estate.  If  it  is  shown 
that  it  was  not  for  the  benefit  of  the  estate  to  bid  in  the  property,  as  where 
the  price  bid  by  a  third  party  was  a  full  and  fair  price,  the  executor  will 
not  be  allowed  to  charge  the  estate  with  the  auctioneer's  fees,  on  his  bidding 
in  the  property.  Matter  of  Qmn,i  1  Connoly,  382.  See  note  on  executors, 
guardians,  etc,,  buying  in,  17  Abb.  N.  C.  429.  When  a  trustee,  who  has 
invested  in  a  mortgage  on  a  realty,  has  been  compelled  to  buy  in  the  prop- 
erty on  foreclosure  and  is  unable  to  sell  it,  the  cost  of  carrying  the  property, 
together  with  the  legal  expenses  incurred,  should  be;  charged  to  the  prin- 
cipal of  the  trust,  and  not  be  deducted  frpm  the  income  of,  the  hfe  bene- 
ficiary. Matter  of  Pitney,  113  App.  Div.  845, 90  N.  Y.  Supp,  588, 186  N.  Y. 
540.  To  the  same  effect,  Matter  of  Metme,  54  Misc.  188;  Patterson  v. 
Vivian,  63  Misc.  389.  But  where  trustees  invest  partpf  the  estate  in 
mortgages  upon  unimproved  property,  afterward  foreclose,  buy  in  to  pro- 
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tect  the  estate  from  loss,  carry  the  property  for  many  years,  paying  the 
cost  of  foreclosure,  taxes,  etc.,  out  of  principal,  and  then  sell  at  a  profit, 
the  proceeds  of  sale  must,  as  between  life  tenants  and  remaindermen,  be 
apportioned  according  to  the  ratio  which  the  aggregate  principal  put  into 
the  foreclosed  property  bears  to  the  income  invested  therein,  calculating 
the  interest  to  the  date  of  the  sale  by  the  trustees.  Matter  of  MarsMll, 
43  Misc.  238.  S.  p.,  Meldm  v.  Desh'ra,  31  App.  Div.  146,  afif'd  167  N.  Y. 
573.    Compare  Patterson  v.  Vivian,  63  Misc.  389. 

But  a  purchase  by  the  representative,  either  directly  or  indirectly,  for 
his  own  benefit  is  constructively  fraudulent,  and  he  assumes  the  burden 
of  showing  not  only  his  good  faith  but  the  payment  of  full  consideration. 
Terwilliger  v.  Brown,  44  N.  Y.  237;  Carpenter  v.  Carpenter,  35  St.  Rep.  512, 
12  N.  Y.  Supp.  189.  See  Mann  v.  Benedict,  47  App.  Div.  173,  62  N.  Y. 
Supp.  259;  La  Forge  v.  Latourette,  129  App.  Div.  447. 

§  765.  Depositing  funds  in  bank. — In  respect  to  moneys  temporarily 
in  hand,  it  is  the  duty  of  the  executor  or  administrator  to  deposit  them  with 
some  solvent  bank  or  banking  institution  for  safe^keeping,  in  order  that 
they  may  be  paid  over  promptly  to  the  person  entitled  by  law  to  receive 
them.  Under  new  §  2664a,  added  by  chap.  588,  L.  1916,  the  deposit 
must  be  earmarked  with  the  trust,  and  not  mingled  with  personal  funds — 
this  is  under  penalty  of  a  misdemeanor.  His  letters  may  be  revoked  also. 
See  ante,  page  788.  If,  in  the  exercise  of  ordinary  care,  an  executor,  ad- 
ministrator, or  other  trustee,  deposits  funds  with  a  banker  of  good  credit, 
who  becomes  bankrupt,  he  is  not  responsible.  Sheerin  v.  Public  Adm'r,  2 
Redf.  421.  On  .the  question  whether  the  administrator  was  negligent  in 
leaving  testator's  deposit  in  a  savings  bank  after  the  bank  had  suffered  from 
"  a  run,"  until  it  finally  became  insolvent,  testimony  of  witnesses,. as  to  dis- 
trust expressed  by  depositors  and  others,  is  not  sufficient  to  establish  such 
general  reputation  for  unsoundness,  as  to  raise  a  presumption  of  knowl-  ^ 
edge  of  its  unsound  condition  on  the  part  of  the  administrator,  where  all 
the  witnesses  who  knew  of  its  reputation  and  course  of  business '  testify 
that  they  had  confidence  in  it  up  to  the  time  of  its  failure.  Id.  He 'is 
only  responsible  for  good  faith  and  reasonable  diligence  in  that  regard. 
People  V.  Faulkner,  107  N.  Y.  477.  This  was  the  case  of  a  Surrogate  de- 
positing with  a  private  banker,  in  good  standing  and  credit,  surplus  moneys 
received  by  him  on  a  foreclosure  of  a  mortgage  on  an  intestate^s  land.  Held, 
that  no  negligence  being  shown,  the  sureties  on  his  official  bond  were  not 
liable  for  a  loss  by  the  failure  of  the  banker.  In  Matter  of  Sewdder,  21  Misc. 
179,  47  N.  Y.  Supp.  101,  the  funds  of  the  estate  were  withdrawn  from  a 
bank  where  they  had  drawn  2  per  cent  interest,  and  deposited  by  the 
executor  in  a  bank  of  which  he  was  cashier.  It  appearing  that  he  did  not 
realize  any  profit  thereby,  he  was  charged  with  the  loss  resulting  from  the 
failure  of  the  bank  and  with  only  2  per  cent  interest  from  the  time  of  the 
deposit.  In  Harlmo  v.  Mills,  58  Hun,  391,  34  St.  Rep.  776,  aff'd  128  N.  Y. 
650,  an  administrator,  who  had  been  discharged  of  his  trust,  received  the 
proceeds  of  property  of  the  estate  sold  thereafter.  ^  Held,  he  was  personally 
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responsible  for  the  money  when  deposited  in  a  bank  which  subsequently 
failed.  But  where  there  are  no  such  recurring  demands  upon  the  trustee 
as  require  the  money  to  be  continued  on  deposit  for  the  purpose  of  meet- 
ing them,  but  it  is  left  with  the  bank  as  an  investment  of  the, fund,  which 
he  supposed  himself  authorized  to  make,  he  is  liable  for  the.lpss  of  the 
money  by  the  failure  of  the  bank.  Matter  of  Knight,  21  Abb.  N.,C.  388. 
In.  that  case,  the  fund  had:  remained  on  deposit  for  two  years,  lesstwo 
months,  prior  to  the  bank's  failure.  It  is  no  defense,, Jn  such  a  case,  that 
■  the  will  declared  that  the  executors  should  not  be  responsible  for  the  un- 
avoidable loss  of  any  property  or  money  by,  reason  of  ,th^  insolvency  of 
any  bank,  inasmuch  as  this  was  not  an  unavoidable  loss;  nor  is  it, material 
that  the  deposit  was  originally  made  by  the  executor  to  whom  he  succeeded 
as  trustee.  In  Matter  of  Maxwell,  1  Connoly,  230,  the  trustee  permitted, 
with  the  assent  of  the  parties  in  interest^  so  far  as  the  same  could,  be  given, 
a  large  part  of  the  assets  to  remain  on  deposit  at  interest  in  a.-bank,  after 
trying  unsuccessfully  to  invest  the  same  on  bond  and  m'ortgagp.  The 
trustee  was  also  one  of  the  directors  of  the  bank,  but  it  did  not  appear  that 
he  had  any  reason  to  believe  the  bank  otherwise  than  solvent.  He  kept 
his  firm  account  also  in  that  bank,  and  business  men  of  good  repute,  direc- 
tors of  the  bank,  had  large  sums  of  money  on  deposit  therein  and  believed 
it  to  be  solvent.  The  bank  failed,  the  cause  of  the  failure,  or  the, condition 
of  the  bank  prior  thereto,  not  appearing,  except  that  the  cashier  absconded 
at  the  end  of  the  day  before  the  failure.  Held,  that  the,  trustee  was  not 
liable  for  the  loss  arising  from  the'failure  of  the  bank.  The  rule  apart  from 
any  statute,  may  be  stated  to  be  that  an  executor,  administrator,  or  other 
trustee  is  bound  to  deposit  the  trust  fund  safely,  apart  froni  his  own  funds, 
and  if  he  mixes  it  with  his  private  account  in  bank,  h?  is  responsible  ab- 
solutely for  it.  §§  2664a,  2574;  Case  v.  Abeel,  1  Paige,  S93;Killett  v.  Rath- 
bun,  4  id.  102;  Matter  of  Crpsby,  46  St.  Rep.  442.  But  if  he  ikeeps  it  sepa- 
rate, in  a  bank  of  good  repute,  he  is  not  liable  in  case  of  the, bank'si failure; 
provided  always,  that  the  deposit  is  placed  to  the  credit  of  the  estate  or  trust, 
or  is  so  distinguished  on  the  books  of  the  bank  as  to  indicate,,  in  some  way, 
that  it  is  not, his  own,  but  trust.money.  This  is  the  rule  with  respect  to:  the 
liability  of  an  attorney  for  negligence  in  keeping  his  client's  money.  2  Shear- 
man &  Redfield  on  Neg.,  §  575.  On  a  collation  of  cases.  Judge  IVoerner 
(Law  of  Adm'n,  §  336)  states  the  rule  to  be  that  "if  the  trustee  deposited 
money  in  bank,  together  with  money  of  his  own,  so  that  he  may  draw 
against  the  common  fund  in  his  own  name,  or  in  any  manner  mingle  it 
with  his  own,  this  amounts  to  a  conversion  of  the  estate's  money  to  his 
own  use.  The  loss  of  the  fund  by  the  failure  of  the  bank  or  otherwise  must 
be  borne  by  him,  even  if  he  had  no  other  funds  in  such  bank,  an4  informed 
the  officers  at  the  time,  that  the  funds  were, held  in  trust,  and  although 
deposited  with  the  intention  to  keep  them  there  to  repay  tl;ie  amount  pf 
the  trust  funds  used  by  him."  See  Matter  of  Barnes,  140  N.,  Y.  468,  55  Sp. 
Rep.  790. 
This  rule, is  now  embodied  in  the  Code,  as  above  noted-    By  chap,  5^8 
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Laws  1916,  a  new  subd.  7  is  added  to  §  2574^  which  section  provides  for 
removals  without  citation.  The  seventh  reason  -for  such  summary  removal 
is  (a)  the  mingUng  of  the  trust  fund  with  his  own,  (6)  its  deposit  in  an  ac- 
count other  than  "as  such  executor,  administrator,  guardian  or  trustee." 
Also  see  new  Title  III  A  added  by  the  same  act  to  Art.  Ill,  and  entitled 
"Funds  of  Estates  to  be  kept  Separate."    It  reads  as  follows: 

§  2664a.     Funds  of  estates  to  he  kept  separate. 

Every  executor,  administrator,  guardian  or  testamentary  trustee  shall  keep  the 
funds  and  property  received  from  the  estate  of  any  deceased  persons  separate  and 
distinct  from  his  own  personal  fund  and  property.  He  shall  not  invest  the  same  or 
deposit  the  same  with  any  person,  association  or  corporatioH  doing  business  under 
the  banking  law  or  other  person  or  institution,  in  his  own  name,  but  all  ft-ansactions 
had  and  done  by  him  shall  be  in  his  name  as  such  executor,  administrator,  guardian 
or  testamentary  trustee. 

Any  person  violating  any  of  the  provisions  of  Jbhis  section  shall  be  guilty  of  a 
misdemeanor. 

§  3.  This  act  shall  take  effect  September  first,  hiheteen  hundred  and  sixteen. 

If  the  deposit  be  made  under  an  agreement  that  it  shall  remain  for  a 
time,  thus  rendering  the  transaction  a  loan  and  not  a  deposit,  or,  if  a  de- 
posit, originally  made  with  prudence,  is  continued;  for  such  an  unreasonable 
length  of  time  as  to  involve  a  breach  of  duty,  the  representative  is  respon- 
sible for  loss  arising  from  the  insolvency  of  the, bank,  Baskin  v.  Baskin, 
4  Lans.  90. 

§  766.  Duty  to  place  temporary  funds  at  interest.^-Pending,  the  period 
preliminary  to  final  distribution  among  the  next  of  kin,  or  among  the  lega- 
.  tees,  as  the  case  may  be,  it  is  commonly  necessary  for  the  representative  to 
keep  considerable  sums  on  hand — how  much  and  for  how  long  a  time  must 
depend  upon  the  circumstances  of  the  particular  estate.  The  statute  does 
not  enjoin  upon  executors  and  administrators,,  as  itj  did  upon  temporary 
administrators,  the  duty  of  depositing  the  funds  of  the  estate  with  a  trust 
company  or  other  depositary— with  a  view,  in  part,  that  anterpst  may  be 
earned.  Formerly  under  old  §  2678  it  was  the  duty  of  a  temporary  ad- 
ministrator to  deposit  the  fund  with  a  trust  company;  and,  where  he  failed 
to  do  so,  he  was  chargeable  with  only  so  much  interest  as  would  have  been 
received  from  the  deposit  if  it  had  been  made  with  a  trust  company,  it  not 
appearing  that  he  had  used  the  money  or  had  derived  any  profit  from  the 
deposit  of  it  in  his  own  bank.  Livermore  v.  Wortwian,  25  Hun,  341;,  Har- 
rington V.  Libby,  6  Daly,  259;  Haskin  y.  Telle}!,  3  Redf,  316.  The  section 
is  now  repealed,  but  the  rule  is  doubtless  the  same.  While  it  cannot  be 
said  that,  in  respect  to  the, temporary  placing  of,  funds,  the  representative 
can  take  the  time  allowed  to  an  executor  or  trustee  to  make  a  permanent 
investment,  under  the  directions  of  the  will,  the, rule  is,  that  during  the 
period  of  getting  in  the  estate,  paying,  the  debts,  etc.,  prehminary  to  final 
distribution  or  a  permanent  investment^  under  the  will,  whether  the  period 
be  long  or  short,,  the  representative  is  held  to  the  same  degree  of  care  which 
a  man  of  ordinary  prudence  would  exercise,  under  the  same  circumstances, 
with  respect,  to' placing  his  own  money  so  th*t  it  might  earn  interest,    If 
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the  court  can  determine  that,  under  the  circumstances  of  the  particular 
case,  it  was  a  breach  of  duty  for  the  representative  to  let  the  money  lie 
idle,  he  may  be  charged,  on  his  accounting,  for  the  amount  of  interest 
which,  with  reasonable  diligence,  he  might  have  received.  Shvitkworth  v. 
Winter,  55  N.  Y.  625;  Schieffelin  v.  StewaH,  1  Johns.  Ch.  620;  De  Peysterv. 
Clarkson,  2  Wend.  78;  Roosevelt  v.  Roosevelt,  5  Redf.  264;  Matter  ofChilds, 
5  Misc.  560,  26  N.  Y.  Supp.  721.  Where  he  draws  the  chief  part  of  an  es- 
tate from  a  trust  company  through,fear  of  an  attachment,  and  it  lies  idle 
for  about  a  year,  the  administrator  is  chargeable  with  interest  thereon. 
Matter  of  Bradley,  1  Cpnnoly,  106.  In  Matter  of  Mapes,  5  Dem.  446,  an 
administrator  who  perpiitted  $29,000  to  remain  uninvested  for  more  than 
a  year  after  the  administration  was  substantially  wound  up,  was  charged 
with  1}/^  per  cent,  interest.  See  Matter  of  Woodworth,  6  Dem.  156.  An 
executor  who  kept  the  assets  for  a  year  in  a  bank  of  which  he  was  presi- 
dent, was  charged, with  interest  thereon  at  the  rate  the  bank  allowed  on 
time  deposits.  Matter  of  Babcock,  29  St.  Rep.  947,  9  N.  Y.  Supp.  554. 
See  Matter  ofScudder,  21  Misc.  179,  47  N.  Y.  Supp.  101;  Matter  of  Sudds, 
32  Misc.  182,  66  N.  Y.  Supp.  231;  Matter  of  Sexton,  61  Misc.  569.  But 
where  the  bank  in  which  the  funds  were  deposited  refused,  three  months 
before  the  accounting,  to  continue  to  pay  interest,  the  mere  failure  of  the 
executor  to  invest  the  fund  in  the  meantime  does  not  make  him  chargeable 
with  interest.  Matter  of  Clark,  16  Misc.  405,  39  N.  Y.  Supp.  722.  If  dis- 
tribution is  unreasonably  delayed,  he  is  chargeable  with  interest  on  the 
fund,  the  same  as  an  executor  or  trustee  would  be  for  an  unreasonable  delay 
in  making  a  permanent  investment  under  the  will.  The  reasonableness 
of  the  delay  depends,  of  course,  upon  the  circumstances  of  the  particular 
case.  He  may  keep  in  hand  such  sums  as  the  distributees  may  call  for  at 
any  time;  if  kept  ready  to  be  paid  over,  on  demand,  a  delay  of  demand  is 
no  ground  for  charging  interest.  Jacot  v.  Emmett,  11  Paige,  142;  Burtis  v. 
Dodge,  1  Barb.  Ch.  77;  Hosier  v.  Hosier,  1  Bradf .  248;  Price  v.  Holman,  135 
N.  Y.  124,  48  St.  Rep.  381.  It  has  been  very  generally  held  that,  during 
the  first  year  (though  this  will  depend  upon  circumstances),  the  represent- 
ative will  not  be  charged  with  interest,  provided  he  has  kept  the  trust 
funds  separate,  not  mixed  with  his  private  funds,  and  not  employed  by 
hiin  for  his  own  advantage,  or  to  enhance  his  credit.  Ogilvie  v.  Ogilvie,  1 
Bradf.  356;  Minuse  v.  Cox,  5  Johns.  Ch.  441;  Collyer  v.  CoUyer,  6  St.  Rep. 
693;  Matter  of  Black,  6  Dem.  3^1.  An  executor  closed  an  estate  with  rea-  / 
sonable  diligence,  and  accounted  for  all  the  interest  received.  There  was 
ho  evidence  of  fraud,  or  that  he  used  the  money  for  his  own  purposes. 
Held,  that  he  could  not  be  charged  with  any  more  interest,  where  there 
was  no  evidence  that  he  could  have  invested  the  money  to  better  advan- 
tage. Matter,  of  Woodbury,  40  Misc.  143,  81  N.  Y.  Supp.  503.  To  the 
same  effect,  Matter  of  Wiley,  98  App.  Div.  93.  If  a  delay  occurs  by  reason 
of  the  pendency  of  a  suit  against  him  for  an  account  and  distribution,  the 
representative  should  ask  leave  to  pay  the  balance  into  court,  or  to  invest 
it  under  direction  of  the  court.   Hosack  v.  Rogers,  9  Paige,  461;  Lockhortv. 
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PubKc  Adm'r,  4  Bradf;  21.  If  it  appears  that  the  executor  has  been  unable 
to  find  real  estate  securities,  he  is  justified  in  keeping  the  funds  in  a  savings 
bank.  Lansing  v.  Lansing,  45  Barb.  182.  See  Matter  of  Howard,  3  Misc. 
170,  23  N.  Y.  Supp.  836;  Matter  of  Wiky,  98  App.  Div.  93. 

§  767.  Liability  for  personal  use  of  funds.-^Outside  of  the  question  of 
the  representative's  liability  to  pay  the  interest,  which  he  might  have 
earned,  with  reasonable  diligence,  is  his  absolute  liability  to  pay  full  legal 
interest,  where  he  mingles  the  trust  funds  with  his  own,  or  where  he  em- 
ploys them  in  his  business  or  otherwise  for  his  own  purposes.  In  such  a 
case  he  may  be  charged  with  the  full  legal  rate  of  interest,  or  with  the  actual 
profits  resulting  from  such  use.  Matter  of  Myers,  131  N.  Y.  409;  Reynolds 
V.  Sisson,.  78  Hun,  595,  29  N.  Y.  Supp.  492;  Matter  of  Goetschius,  2  Misc. 
278,  23  N.  Y.  Supp.  975.  See  Matter  of  Stanton,  41  Misc.  278,  84  N.  Y. 
Supp.  46;  Matter  of  Hayes,  40  Misc.  500,  82  N.  Y.  Supp.  792.  The  employ- 
ment of  trust  funds  "in  trade,  or  as  loans  to  persons  engaged  in  such  busi- 
ness, or  in  the  prosecution  of  mercantile,  commercial,  or  manufacturing 
enterprises  or  speculative  adventures,  has  been  uniformly  condemned  as 
illegal  and  as  constituting  a  devastavit  of  the  estate"  (per  Ruger,  C.  J., 
Deobold  v.Oppermiann,  111  N.  Y.  538).  Manning  v.  Manning,  1  Johns.  Ch. 
527;  Matter  of  Prescott,  1  Tuck.  430;  Matter  of  Hood,  id.  396;  Matter  of 
Richardson,  2  Misc.  288;  Matt^  of  Thorp,  31  id.  581,  65  N.  Y^  Supp.  575. 
In  the  last  case,  the  funds  were  deposited  in  a  private  bank  owned  by  the 
representative.  But  where  it  appears  that  the  funds,  deposited  in  a  na- 
tional bank  of  which  the  trustee  was  chief  owner,  had  brought  no  revenue 
to  the  bank,  nor  profit  to  the  trustee,  and  that  there  was  no  time  when  the 
funds  were  not  on  hand  for  payment  to  those  entitled,  no  interest  will  be 
charged.  Matter  of  Sexton,  61  Misc.  569.  Where  an  executor  and  his 
testator  were,  prior  to' the  death  of  the  latter,  copartners,  and  the  former, 
without  separating  the  interest  of  the  latter  in  the  firm  property  and 
assets,  continued  to  employ  and  use  the  same  in  the  business,  he  is  properly 
chargeable,  upon  final  settlement,  with  compound  interest  upon  the  value 
of  the  testator's  share.  Hannahs  v.  Hannahs,  68  N.  Y.  610.  See  Matter  of 
Mitchell,  36  App.  Div.  542,  55  N.  Y.  Supp.  725,  aff'd  161  N.  Y.  654;  Matter 
ofNesmith,  71  Hun,  139,  24  N.  Y.  Supp.  527,  aff'd  140  N.  Y.  609;  Matter 
of  U.  S.  Mtge.  &  Trust  Co.,  114  App.  Div.  532.  In  Gamiss  v.  Gardiner, 
1  Edw.  128,  it  was  held,  that  where  an  administrator  caused  stock  of  the 
testator  to  be  transferred  to  his  own  name,  and  received  and  mingled  the 
dividends  with  his  own  money,  he  should  be  charged  with  the  dividends  as 
they  were  received,  and  with  interest  on  each  from  the  time  of  its  recep- 
tion, and  in  case  of  any  sale  and  reinvestment,  the  dividends  or  income  of 
the  reinvestment  should  be  in  like  manner  charged  with  interest.  A  trustee 
charged  with  6  per  cent  interest  for  using  the  fund  and  not  depositing  it 
in  a  trust  company  as  required  by  the  terms  of  the  trust,  may  nevertheless 
be  credited  with  pajTiaents  to  the  cestui  que  trust  though  made  as  income, 
which  was  not,  in  fact,  .earned  till  the  decree  of  the  Surrogate  charging 
tlie  trustee  with  interest  was  granted.    Matter  of  Muller,  31  App.  Div.  80, 
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52  N.  Y.  Supp.  565.i   Where  an  executor  borrows  moneys  from  the  estate; 
and  repays  them,  he  is  chargeable  with  5,  and  not  more  than  6  per  cent 
interest.    Matter  of  Downs,  39  Misc.  621,' 80  N.  Y.  Supp.  659.    'On  this 
principle,  a  representative  cannot  anticipate  the  adjustment  of  hi^  com- 
missions, on  the  final  settlement  of  his  accounts;  by  appropriating  any  part 
of  the  assets  to  their  payment  before  that^  time,  he  becomes  chargeable' 
with  interest  on  the  amount,  from  the  date  of  the  withdrawal  to  the  date  of 
the  decsree.  -  Freeman  v.  Fi-eeman,ABlediv2ll;  Whitney  v.  Phoenix,  id.  195; 
Whedwright  v.  Rhoades,  28  Hun,  57;  U.  S.  Trust  Co.  v.  Bixby,  2  Dem.  497, 
67  How.  Ph.  390;  Matter  of  Herrick,  32  St.  Rep.  1032;  Matter  of  Gerow, 
23  N.  Y.  Supp.  847.    An  executor  cannot  be  allowed,  on  his  accounting,  for 
commissions  paid  to  a  co-executor  before  their  judicial  allowance.    Matter 
of  Butler',  1  Connoly,  58,  9  N.  Y.  Supp.  641.    But  an  executor  or  ad- 
ministrator who,  being  also  the  residuary  legatee,  in  good  faith  applies 
to  his  own  use  the  .assets  remaining  after  paying  legacies' and  all  claims 
presented  in  the  usual  course,  cannot  be  held  accountable  except  for  the! 
actual  value,  of  the  assets  or  be  charged  with  the  profits  of  a  business  into 
which  he  puts  them.    Matter  of  Mullm,  145  N.  Y.  98,  64  St.  Rep.  551. 
Where,  an  executrix  v^ho>  is  also  a  legatee  has  cdllected  various  sums  of 
money  which  belong  to  the  estate  which  she  has  applied  to  her  own  use; 
it  is  proper  on  an  accounting- to  compute  interest  upon  the  legacy  until  the 
amount  collected  by  her  equals  the  interest,  and  then  to  credit  it  as  a  pay-' 
ment  upon  the  legacy  and  to  compute  interest  upon  the  balance  until 
another  payment  is  in  a  like  manner  credited.    Stevens  v.  Melcher/  152 
N.  Y.  551.    So,  an  administrator  who  uses  the  intestate's  personal  prop- 
erty rfrom  the  time!  of  his  death  to  the  date  of  the  sale  of  such  property,  is 
chargeable  with  the  reasonable  value  of  its  use.    Matter  of  Saunders,  4 
Misc.  28,  23  N.  Y.  Supp.  829.    In  that  case,  the  personal  estate  consisted^  > 
in  part,  of  thirty-six  dairy  cows,  one  ox'team,  and  one  horse  team,  besides 
various  farming  tools  ^and  implements  which  the  administirator  used  to  a 
greater  pr  less  extent,  from  the  death  of  the  intestate  to  the  sale  thereof j 
and  had  the  avails  thereof  for  his  own  individual  benefit.    If  the  funds  of 
the  estate  have  been  applied  by  the  executor  in  payment  of  his  personal 
obligation,  they  may' be  followed  in  the  hands  of  any  person  affected  with 
notice  of  the  illegality  of  the  transaction.    ThUs,  the  form  of  a  check  sighied ' 
by  the  executor,  and  delivered  in  payment  of  his  own  debt,  is  notice  to  the 
payee  that  it.  is  payable  from  trust  funds,  and  its  collection  by  him  renders 
him  a  joint  tort  feasor  with  the  executor  in  the  conversion  of  the  amount 
represented;  by  the  cheek.     Good;  faith  will  not  relieve  him.    Squire  v. 
Ordemann,  194  N.  Y.  394.  .  i  -      . 

So  also  if  he  use  trustee  securities  in  a  personal  speculative  account. 
English  v.  Mclntyre,  29  App;  Div.  439. 

§  768.  Mddng  and  realizing  on  permanent  investments. — The  case  of 
a  trustee,  who  is  required -to  invest  a  fund,  at  the  time  or  in  the  mode  in 
which  the  will  or  the  law  itself  has  pointed  out,  is  somewhat  different  from 
that  of  a  representative,  pending  the  ordinary  administration  of  the  estate! 
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The  liability  of  such  a  trustee  to  pay  interest,  even  simple  interest, 
before,  and  apart  from  the  new  §  2664a,  did  not  arise  from  the  mere 
fact  that  he  deposited  the  trust  moneys  indiscriminately  with  his  own; 
nor  because  he  made  use  of  them  in  ;his  own  business;  there  must  be 
superadded  a  breach  of  trust,  a  neglect  or  refusal  to  invest  the  fund 
according  to  the  directions  of  the  trust-instrument  or  settled  rules  of 
law.  Rapalje  v.  Hall,  1  Sandf.  Ch.  399;  Jacot  v.  Emmettj  11  Paige,  142; 
Matter  of  Barnes,  140  N.  Y.  468,  55  St.  Rep.  790;  Matter  of  Nesmith,  140 
N.  Y.  609,  56  St.  Rep.  484.  "If  he  is  guilty  of  fraud,  or  of  mismanage- 
ment of  the  trust  fund,  or  is  guilty  of  a  breach  of  trust,  or  has  used  the 
trust  funds  for  his  own  purposes,  and  made  a  profit  therefrom,  he  may 
be  compelled  to  pay  interest,  and  in  extraordinary  cases  compound  in- 
terest, so  as  to  place  the  cestui  que  trust  in  the  same  situation  as  if  the 
trustee  had  faithfully  performed  his  proper  duty."  Per  Earl,  C.  J.,  Price 
V.  FoZman,  135  N.  Y.  124. 

In  all  cases  where  the  executor  has  been  held  liable  for  interest  on  funds 
in  his  hands, 'one  or  more  of  the  elements  or  facts  of  personal  use  of  the 
funds,  mingling  the  same  with  private  moneys,  unauthorized  investments, 
failure  to  follow  clear  and  specific  directions  as  to  the  disposition  of  funds, 
retention  of*  the  funds  where  there  was  no  reasonable  excuse  for  so  doing, 
or  other  circumstances  showing  a  clear  case  of  breach  of  trust,  are  present;  • 
and  where  these  elements  are  all  absent  the  executor  will  not  be  charged 
interest  on  moneys  in  his  hands. 

Compound  interest  is  allowable  only  in  cases  of  gross  delinquency  or 
intentional  violation  of  duty.  Ackerman  v.  Emott,  4  Barb.  626;  Lansing, 
V.  Lansing;  45  id.  182,  1  Abb.  Pr.  (N.  S.)  280;  Tucker  v.  McDermott,  2 
Redf.  312.  See  Reynolds  v.  Sisson,  78  Hun,  595,  29  N.  Y.  Supp.  492. 
In  Freeman  v.  Freeman,  4  Redf.  211;  the  testator  gave  to  his  executors 
$4,000,  in  trust,  to  invest  in  bond  and  mortgage  on  real  estate  in  the  city' 
of  New  York,  or  its  vicinity,  and  to  apply  the  income  thereof  to  the  use  of 
J.,  during  life.  The  executors,  with  J.'s  consent,  took  a  mortgage  on  the  : 
testator's  dwelling-house  in  New  Jersey,  which,  by  his.  will,  he  devised 
to  his  daughter,  and  directed  that  it  be  valued  at  $8,000.  The  will  was 
not  recorded  in  New  Jersey,  and  the  interest  remained 'in  arrears  for 
several  years.  Held,  that  as  the  executors  had  acted  in  good  faith/ 
they  were  not  chargeable  with  compound  interest  on  the  amount  so  in- 
vested; that  the  defect  of  title,  through  failure  to  record  the  will,  could 
be  remedied  by  a  subsequent  record  of  the  same.  For  mere  neglect  to 
invest,  simple  interest  is  generally  imposed  [Thorn  v.  Gamer,  42  Hun,  507;, 
citing  Clarkson  v.  De  Pej/ste?^,  *Hopk.  424,  427;  Hannahs  v.  Hannahs,  68 
N.  Y.  610;  Utica  Ins.  Co.  v.  Lynch,  11  Paige,  520;  Burney  v.  Saunders,  16 
How.  (U.  S.)  536,  542;  Remington  v:  Walker,  99  N.  Y.  626.  And  see  Matter 
of  Butler,  1  Connoly,  58,  9  N.  Y.  Supp.  641],  especially  where  no  wrongful 
intention  to  misappropriate  the' funds  is  shown.  Wilmerding  y.  McKesson}, 
103  N.  Y.  329;  Estate  of  Kennedy,  N.  Y.  L.  J.,  March  20,  1890.  In  Matter- 
of  Euthe^ord;  5  Dem.  499,  in  charging  a  trustee  for  loss.upon  a  loan  to  a 
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co-trustee  at  a  rate  of  interest  higher  than  the  legal  rate  prevailing  at  the 
time  of  the  accounting,  it  was  held,  that  although,  for  his  misconduct  in 
assenting  to  such  loan,  he  could  not  be  held  for  more  than  legal  inter^t 
in  the  absence  of  evidence  that  he  personally  profited  by,  the  transaction, 
yet  as  he  was  sought  to  be  charged  for  neglect  in  failing  to  collect/interest 
at  the  contract  rate  as  it  became  due,  a  charge  against  him  of  the  full 
amount  of  such  interest  was  proper.  For  a  case  of  the  loan  of  estate  funds 
to  a  corporation  of  which  the  trustee  was  a  stockholder,  see  Matter  of  Rowe, 
42  Misc.  172. 

In  ordinary  cases,  six  months  after  the  fund,  to  be  permanently  invested^ 
is  ascertained,  has  been  regarded  as  ample  time  within  which  to  find  a  satis- 
factory investment.  Hoisted  V.  Hyman,  3  Bradf.  426;  Dunseomb  v.  Duns^ 
comb,  1  Johns.  Ch.  508;  Gilman  v.  Oilman,  2  Lans.  1;  Matter  of  McKay,  5 
Misc.  123;  Matter  of  Saunders,  4  id.  28.  It  was  said  in  Matter  of  Bviler,  1 
Connoly,  58,  9  N.  Y.  Supp.  641,  there  is  no  inflexible  rule  that  where  at  the 
end  of  any  year  there  remains  a  surplus  of  income,  the  executor  is  bound 
to  invest  the  same  at  once,  as  such  rule  would  preclude  the  application  of 
the  income  of  one  year  to  the  needs  of  testator's  family  for  another  year., 
no  matter  what  the  exigencies  that  might  call  -for  so  doing.  A  delay  of 
more  than  one  year  by  the  executor  in  disposing  of  property  to  lUise  a  trust 
fundj  and  depositing  the  same  in  the  trust  company  designated  in  the  will, 
was  held,  in  one  case,  not  to  make  him  chargeable  with  more  interest  than 
he  had  received  during  the  time  a  suit  for  the  construction  of  the  will  was 
pending.  Foster  v.  Wetmore,  37  St.  Rep.  667,  14  N.  Y.  Supp.  194.  Where 
securities  have  not  been  actually  set  apart  to  constitute  a  particular  trust, 
but  the  trustee  pays  the  beneficiary  interest  on  the  amount  at  the  same 
rate  as  that  earned  by  the  whole  assets  of  the  testator  in  the  hands  of  the 
trustee,  he  should  not  be  charged  with  any  higher  rate.  Matter  of  Hoyt,  44 
Misc.  76. 

It  is  not  inconsistent  with  the  duties  of  an  executor,  whose  duty  it  is  to 
invest  .funds,  to  supplement  the  funds  of  the  estate  with  his  own  or  with 
other  moneys  legitimately  obtained,  in  order  to  secure  a  profitable  invest- 
ment. Barry  v.  Lambert,  98  N./ Y.  300,  and  cases  cited;  Matter  of  Mengie, 
54  Misc.  188.  In  such  a  case,  if  the  trust  moneys  so  invested  are  indis- 
tinguishable from  the  other  moneys  invested  with  them,  the  cestui  que 
trust  cannot  claim  a  specffic  hen  upon  the  property  or  funds  constituting  the 
investmesnt.    Ferris  v.  Van  Vechten,  73  N.  Y.  113. 

§  769.  Character  of  investment. — If  the  will  directs  the  manner  of 
investment,  the  executor  is  bound  to  make  good  any  loss  resulting  from  an 
unauthorized  or  unnecessary  disobedience  "of  such  directions.  Bohde  v. 
BrUnerf  2  Redf.  333;  Freeman  v.  Preemmi,  i-.id*  211;  Crdbb  v.  Young,  92 
N.  Y.  56;  Clark  v.  Clark,  23  Misc.  272,  50  N.  Y.  Supp.  1041 ;  Matter  of  Irwin, 
59  Misc.  143.  Even  though  it  takes  the  fund  beyond  the  jurisdiction  of 
the  court.  Id.;  MeUrni  v.  Devlin,  20  Misc.  56^  45  N.  Y.  Supp.  333,  31  App. 
Div.  146,  167  N.  Y.  573.  In  Shepard  v.  Patterson,  3  Dem.  183,  the  will 
directed  the  income  of  certain  trust  funds  to  be  deposited  "in  some  good 
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savings  bank,"  or  devoted  to  some  other  safe  investment,  during  the  re- 
spective fliinorities  of  the  beneficiaries;  instead  of  which  the  executor  ad- 
vanced the  income  to  the  minors.  He  was  charged,  on  his  accounting,  with 
interest,  compounded  semiannually,  at  the  rate  of  5  per  cent  upon  all 
sums  received,  from  the  expiration  of  three  months  after  the  receipt  to  the 
date  of  filing  the  account,  and  at  the  rate  of  3  per  cent  thereafter  until 
the  entry  of  the  decree  on  settlement.  Compare  Matter  of  Stewart,  30 
App.  Div.  368,  aff'd  163  N.  Y.  593.  Under  a  power  to  vary  investments, 
the  trustee  may  assign  a  bond  and  mortgage  before  maturity.  Spencer  v. 
Weber,  163  N.  Y.  493.  A  direction  of  the  will  to  invest  trust  funds  in  a 
particular  security,  e.  g.,  in  United  States  bonds,  implies  an  authority  to 
pay  a  premium  therefor,  if  necessary  {Brown  v.  Chesterman,  30  St.  Rep. 
537,  9  N.  Y.  Supp.  187.  Compare  Matter  of  Hamk,  54  Misc.  187.  But 
in  such  case,  the  trustee  should  deduct  from  the  income  a  sufficient  sum 
each  year,  to  keep  the  principal  intact.  Matter  of  Stevens;  187  N.  Y.  471; 
Dexter  v.  Watson,  54  Misc.  484;  Matter  of  Guaranty  Trust  Co.,  131  App. 
Div.  658.  See  N.  Y.  Life  Ins.  Co^v.  Baker,  165  N.  Y.  484.  This  rule, 
however,  has  no  application  to  securities  owned  by  the  decedent  and  specif- 
ically bequeathed.  Robertson  v.  de  Brulatour,  188  N.  Y.  301.  Whether  the 
premiums  should  be  charged  to  principal  or  income  depends  upon  whether 
the  testator  intended  that  the  beneficiary  should  have  the  whole  income, 
or  whether  at  the  termination  of  the  trust  the  elitire  principal  should  pass 
to  the  remaindermen.  In  the  former  case,  the  premiums  should  be  charged 
to  principal;  Otherwise  to  income.  Matter  of  Fisk,  45  Misc.  298.  See  Mas- 
ter of. Stevens,  supra);  and  where  an  investment  in  real  estate  is  authorized, 
the  fund  may  be  used  for  the  erection  of  a  building  upon  land  forming  part 
of  the  trust  estate.  Stevens  v.  Melehet,  152  N.  Y.  551.  Authority  is  given 
by  statute  to  purchase  land  for  the  purpose  of  straightening  boundaries. 
Cons.  L.  1909,  chap.  52,  §  105,  subd.  2;  formerly.  Laws  1898,  chap.  311.,  ^ 

But  an  authority  to  invest  in  securities  in  the  discretion  of  the  trustee, 
irrespective  of  the  law  governing  investments  of  trust  funds,  does  not  au- 
thorize him  to  continue  a  speculative  account  standing  in  the  name  of.  the 
decedent,  or  to  put  up  the  property  of  the  estate  as  further  margin;  this, 
because  a  speculation  is  not  an  investment.  The  latter  is  for-  the  purpose 
of  securing  an  income,  while  the  former  is  for  the  purpose  of  increasing  the 
estate.  Transactions  of  that  character  by  a  trustee  are  never  authorized. 
Matter  of  Hmch,  116  App.  Div.  367,  101  N.  Y.  Supp.  893,  aff'd  188  N.  Y. 
584. 

In  the  absence  of  specific  directions,  a  trustee  who  acts  in  good  faith  and 
in  the  exercise  of  a  reasonable  discretion,  and  in  the  same  manner  as  a 
prudent  man  would  ordinarily  do  in  regard  to  his  own  property,  will  not 
be  held  responsible  for  losses  accruing  in  the  management  of  the  trust 
property.  King  v.  Talbot,  40  N.  Y.  76^  McCabe  v.  Fowler,  84  id.  314;  Ormis- 
ton  V.  Ol(^tt,  id.  339;  Atlantic  Trust  Co.  v.  PoweU,  23  Misc.  289,  50  N.  Y. 
Supp.  866;  Crabb  v.  Young,  92  N.  Y.  56.  In  the  last  case  the  will  provided 
that  the  executors  should  not  be  hable  for  any  loss  or  damages  except  sueh 
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as  occurred  "from  their  .willful  default,  misconduct,  or  neglect."  Held, 
that,  although  the  trustees  were  found,  by  the  trial  court,  to, have  actpd,im- 
prudently  and  carelessly  in  making  an  investment  in  inadeq.ua,te  securities, 
yet  such  imprudence  not, being, found  to  have  been  "willful,"  a  judgment 
requiring  the  trustees  to  restore  to  the  trust  fund  the  amount  so  invested 
was  erroneous.  The  coui;t  wUl  regard  them  jsvitb  leniency,  when  they  have 
acted  in  good  faith.-  See  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  76;  Thompson  v. 
Brawn,  4  id.  619;  Lansing  v.  Lansing,  45  Barb.,  182;  Barker,  y.  Smith,  1 
Dem.  290.  „ 

This  rule,  as  we  have  seen,  excludes  all  speculations,  all  investments  for 
an  uncertain  and  doubtful  rise  in  the  market,  and,  of  course,  everything 
that  does  not  take  into  view  the  nature  and  object  of  the,  trust,  and  the 
consequences  of  a  mistake  in  the  selection  of  the  investjnent  to  be  made. 
Of  course,  a  cestui. que  trust  is  at  liberty  to; approve  an  unauthorized  invest- 
ment by  the  executors  or  to  reject  it,  but  he  must  either  affirm  or  disaffirm, 
and  having  once  made  his  election  itisbinding  on  him.  Hine  v.  Hine,  118 
App.  Div.  585.  Although  the  English  rule,  that  trust  funds  must,  be  in- 
vested in  the  public  debt,  is  not  a  part  of  the  common  law,  and  has  no 
application  in  this  country,  it  is  a  settled  principle  of  law  in  this  State,  that 
trust  funds  should  be  invested  in  government  or  real,  estate  securities, 
or  in  such  others  as  the  Legislature  may  designate.  Matter  of  Wotton,  59 
App.  Div.  584,  69  N.  Y.  Supp.  753;  aff'd  167  N.  Y.  629.  The  fact  that  the 
Legislature  has  designated  particular  securities,  iudicates  tba,t  the  power  of 
trustees  is  restricted  in  this  respect.  Id.,  and  that,  any  other  investment 
would  be  a  breach  of  duty,  and  the  trustee  would  be  responsible;  iC*"5  v. 
Talbot,  supra.  See. a  collection  of  cases  on  the  general  subject  of  invest- 
ments of  triist  funds  in  40  Am.  Dec.  506,. note.  The  rule  is  less  strict  in 
other  States.  The  cases  are  collated  in  Lamar  v.  Micou,  112  U.  S.  468. 
In  that  case,  the  guardian  of  an  infant,  domiciled  in  Georgia  but  tem- 
porarily residing  in  this  State^  where  also  the  letters  of  guardianship  were 
issued,  invested,  during  the  war  of  the  rebellion,  the  ward's  money  in  the 
municipal  bonds  of  southern  cities  issued  before  the  war,  and  in  southern 
railroad  bonds,  indorsed  by  the  State  of  Tennessee,  and  deposited  phe  bonds 
in  a  bank  in  Canada.  Held,  that  if  in  so  doing  he  used  due  care  and  pru- 
dence, having  regard  , to  the  best  pecuniary  interest  of  his,  ward,  he.  was 
not  accountable  for  loss  by  depreciation  of  the  securities.  This  rule  ap- 
.  plies  notwithstanding  the  will  authorized  the  trustees  to  invest,  the  fund 
"in  such  manner  and  upon  such  securities  as  to  them  shall  seem  ad- 
visable." Matter  of  Keteltas,  1  Connoly,  468;  Matter  of  Reed,  45  App.  Div. 
196,  61  N.  Y.  Bnpp.  50;  Matterof  Hall,  164  N.  Y.  19Q;  English y^.  Mclntyre, 
29  App.  Div.  439,  51  N.  Y.  Supp.  697.  Accordingly,  an  executor  is  not 
authorized  to  loan  funds  of  the.  estate  on,. personal  security;  Lefever  v. 
Hash-ouck,  2  Dem.  567;  Matter  of  Cant,  5  id.  269;  Bogart  v.  Van  Velsor, 
4  Edw.  Ch.  722;  Matter  of  Foster,  15  Hun,  387;  Jones  y.  Hopper,  2  Dem. 
14;  Matter  ofBlauvett,m  Hun,  393,  39  St.  Rep.  774;  M.atter  of  Vandevort, 
8  App.  Div.  341,  40  N.  Y,  Supp.  791;  Matter  of  KrisfeU^,  49  Misc.  26; 
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Matter  of  Burr,  48  Misc.  56,  96  N.  Y.  Stipp.  22&,  rev'd  on  other  points, 
118  A.pp.  Div.  482;  or  upon  a  leasehold  estate.  Matter  of  Stark,  39  St. 
Rep,  393,  15  N.  Y.  Supp.  729.  By  a  Statute  ipassed;  in  1899  (chap.  65), 
it  was  declared  "lawful  for  executors,  administrators,  guardians,  and 
trustees,  and  others  holding  trust  funds  for  investment,  to  invest  the 
funds  so  held  by  them  in  trust,  in  bonds  or  stocks  of  any  of  the  cities  of 
this  State,  issued  pursuant  to  the  authority  of  any  law  of  this  State." 
As  to  investment  of  proceeds  of  sales  of  land  in  the  stock  of  a  corporation 
fornaed  for  the  purpose  of  buying  and  holding  such  lands,  see  Cons.  L.' 
,  1909,  chap.  52,  §  116  (formerly  Laws  1904,  chap.  742).  Another  statute 
(Cons.  L.  1909,  chap.  18,  §  111;  Id.  chap.  45,  §21  (formerly  Laws  1902, 
chap.  295;  Laws  1897,  chap.  417,  §9;  Laws  1907,  chap.  669)  provides 
that  trust  moneys  may  be  invested  "in,  the  same  kind  of  securities  as 
those  in  which  savings  banks  of  this  State  are  by  law  authorized  to  in- 
vest the  money  deposited  therein,  and.  the  income  derived  therefrom,  and 
in  bonds  and  mortgages  on  unincumbered  real  property  in  this  State  worth 
fifty  per  centum  more  than  the  amount  loaned  thereon." 

See -Matter  of  HaU,  164  N.  Y.  196,  where  after  closing  out  decedent's 
umbrella  business  th'e  trustees  invested:  proceeds  in  stock  of  a  company 
organized  to  consolidate  several  umbrella  firms.  See  opinion.  See  also 
Matter  of  Vom  Sad,  82  Misc.  531.  where  Beekman,  Surr.,  carefully  ana- 
lyzes the  decisions;: 

§  770.  Decedent's  investments. — The  executor  or  trustee  is  not  au- 
thorized to  keep,  beyond  a  reasonable  time,  securities  found  among  the 
assets,  which  are  not  of  such  a  character  as  to  justify  an  investment  of 
trust  funds  in  them  under  the  genera!  rule  above  stated  {McRae  v.  McRae, 
3  Bradf.  199;  Matter  of  Campbell,  21  Misc.  133,  47  N.  Y.  Supp.  29;  Matter 
of  Burr,  48  Misc.  56,  96  N.  Y.  Supp.  225,  rev'd  on  other  points,  118' App. 
Div.  482.  See  Putnam  Y.Lincoln  Safe  Dep.  Co.,  49  Misc.  578,  100  N.  Y. 
Supp.  101),  unless -the  will  directs  or  empowers  the  trustee  to  hold  the  per- 
sonal estate  in. the  manner. and  form  in  which  it  may  be  invested  at  the 
time  of  the  testator's  death.  Matter  of  Cant,  5  Dem.  269;  Matter  of  Wolfe, 
1  Connoly,  102;  Lawton  v.  Lawton,  35  App.  Div.  389,  45  N.  Y.  Supp.  760; 
Duntiklee  v.  Butler,  30  Misc.  58,  62  N.  Y.  Supp,  921.  In  such  a  case,  the 
executor  is  not  chargeable  with  a  depreciation  in  value  of  decedent's  securi- 
ties, caused  by  the  decrease  in  premiunas  by  reason  of  approaching  ma- 
turity.   Matter  of  Hunt,  121  App*  Div.  96. 

So,  also,  the  possession  by!  the  testator,  at  the  time  of  his  death,  of  shares 
of  the  capital  stock  of  a  corporation,  does  not  authorize  the  executors, 
iupon  an  increase  of  the  capital  of  the  Corporation,  to  subscribe  for  addi- 
tional shares  of  such  stock  under  a  special  privilege  given  to  the  stockholders 
iof  the  corporation.,   Lacey  \.. Davis,  4  Redf.  402,-  and  again,  bid.  301. 

They  are  bound,  within  a  reasonable  time  after  the  d#ath  of  the  testator, 
to  realize  assets  in  the  nature  of  personal  securities  and  stocks;  and  if, 
without  justification,  they  retain  such  assets,  and,  in  good  faith,  make  a 
further  investment,  which  is  inteiided  to  and  does  protect  such, assets,,  they 
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cannot,  upon  their  accounting,  be  allowed  the  amount  of  this  latter  invest- 
ment, since  they  are  not  justified  in  using  the  money  of  the  estate  in  pro- 
tecting stock  which  should  not  have  been  in  their  possession.    Lacey  v. 
Davis j  sUpra^    To  the  same  effect;  Matter  of  Hirsch,  116  App.  Div.  367, 
which  was  a  case  where  the  executor  put  up  assets  of  the  estate  as  further 
margin,  to  protect  a  speculative  stock  account  standing  in  decedent's 
name.    But  in  Matter  of  Corbin,  101  App.  Div.  25,  it  was  said  that  execu- 
tors and  trustees  under  a  will  have  power  to  make  payments  pursuant  to 
a  contract  made  between  the  testator  and  another  person  for  the  purpose 
of  keeping  up  the  price  of  certain  corporate  stock  in  their  joint  interest, 
when  it  appears  that  such  other  person  has  fully  performed  the  contract  on 
his  part;  and  it  seems  that  even  in  the  absence  of  a  contract,  the  executors 
are  justified  in  making  payments  to  sustain  the  price  of  such  stock,  where 
it  appears  that  very  injurious  results  to  the  estate  of  the  testator  would 
follow  if  the  price  of  the  stock  was  not  sustained.    In  Matter  of  Herdck, 
32  St.  Rep.  1032,  the  executors,  having  transferred  certain  stocks  of  the 
estate  to  a  legatee  on  account  of  A  legacy,  subsequently,  after  they  had 
depreciated  in  value,  took  them  back,  paying  therefor  the  funds'  of  the 
estate  to  the  amount  at  which  they  had  been  originally  valued.    Held,  that 
the  investment  was  unauthorized,  and  the  executors  were  chargeable  with 
the  resulting  loss.    In  Barker  v.  Smith,  1  Dem.  290,  the  testator  owned,  at 
the  time  of  his  death,  railroad  stock  which  was  regarded  as  worthless  and 
was  so  inventoried.    By  a  reorganization  these  shares  became  convertible 
into  those  of  the  stock  of  another  railroad  company  and  became  valuable. 
The  executor  effected  the  conversion,  and  after  an  interval  during  which 
the  stock  fluctuated  in  price,  bought  the  shares  so  converted  by  him,  at 
private  sale  for  his  own  account,  the  parties  being  disposed  to  sanction 
the  purchase.    Held,  that  in  the  absence  of  bad  faith,  the  executor  was 
only  chargeable  on  his  accounting  for  the  market  price  on  the  day  Of 
sale,  and  not  with  the  highest  price  the  stock  had  attained  down  to  the 
time  of  his  purchase.    In  Adams  v.  Van  Vleck,  4  Dem.  343,  it  was  held, 
the  question  whether  a  testamentary  trustee  has  retained  stocks  and 
securities  owned  by  the  decedent  at  the  time  of  his  death,  and  which  were 
not  investments  which  would  be  sanctioned^ by  a  court,  for  more  than  a 
reasonable  time  to  effect  their  conversion,  could  not  be  raised  upon  the 
accounting  of  the  trustee,  had  before  a  sale  of  such  securities.    It  seems, 
that  the  remedy  of  the  beneficiarife,  in  such  case,  is  to  institute  proceedings 
for  the  removal  of  the  trustee  or  tocompel  the  furnishing  of  a  bond. 

The  duty  of  a  trustee  is  not  confined  to  looking  after  the  securities,  in 
which  he  himself  has  invested  the  trust  fund.  Even  though  a  loan  on 
bond  and  mortgage  was  amply  secured  at  the  time  the  testator  made  it, 
the  executors  are  not  relieved  from  exercising  supervisory  care  in  regard 
thereto.  They  must  keep  themselves  informed^  and  take  notice  of  all 
things  affecting  the  investment  which  a  man  of  fair  judgment,  care,  and 
prudence,  would  take  into  consideration  in  the  matter  of  a  loan  of  his  own 
moneys,  and  likewise  take  all  lawful  means  with  a  fair  degree  of  promptness 
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to  recover  the  debt,  and  thereby  and  by  all  prudent  means  prevent  a  loss 
to  the  estate.  The  falling  behind  in  the  payment  of  interest  upon  a  loan 
made  by  testator  is  sufficient  to  put  the  executor  to  an  inquiry  as  to  the 
safety  of  the  investment.  A  demand  alone  is  not  sufficient,  and,  while  the 
executor  is  not  called  upon  to  initiate  legal  proceedings  immediately  upon 
a  default  of  payment  of  interest,  on  the  other  hand,  the  limit  of  delay  is 
not  indefinite.  Between  these  two  extremes  lies  the  medial  line,  which 
must  depend  upon  all  the  circumstances  of  the  case  under  investigation, 
where  the  law  says  the  executor  would,  in  the  exercise  of  ordinary  prudence, 
go  forward  to  protect  the  trust  estate,  or,  in  default  of  so  doing,  become 
personally  responsible.  MaMer  of  BvAer,  1  Connoly,  58.  See  Isham  v. 
Posi,  141  N.  Y.  100.  Although  trustees  holding  mortgages  have  peirmitted 
the  mortgagor  to  make  default  in  the  payment  of  taxes  and  have  bought 
in  the  property  on  foreclosure  or  otherwise,  they  are  not  liable  to  the  estate 
if  no  part  of  the  investment  was  lost  .by  the  negBgent  acts.  Matter  of 
Wagner,  132  App.  Div.  306.  As^o  when  an  executor  is  not  chargeable  with 
the  amount  of  a  second  mortgage  that  he  had  not  attempted  to  foreclose, 
see  Matter  of  Thomson,  14  St.  Rep.  615.  For  the  general  rule  as  to  the 
liability  of  a  trustee  for  neglect  of  duty  under  a  trust  mortgage,  see  Merrill 
V.  Farmers'  Loan  &  Trust  Co.,  24  Hun,  297;  rule  reiterated  in  4  St.  Rep, 
122.  In  HoUister  v.  Burritt,  14  Hun,  291,  the  executrix  left,  in  the  hands 
of  the  testator's  attorney,  a  judgment  which  was  a.  fourth  hen  upon  the 
debtor's  land.  The  attorney  collected  small  amounts  on  the  same  by  virtue 
of  executions,  but  did  not  enforce  it  against  the  land,  though  the  prior 
judgments  ceased  to  be  liens  thereon.  Upon  an  accounting,  the  executrix 
was  held  personally  Hable  for  the  amount  due  on  the  judgment,  by  reason 
of  her  failure  so  to  enforce  the  same. 

§  771.  Foreign  investments. — It  is  a  general,  though  not  inflexible, 
rule  that  an  executor  or  trustee,  residing  in  this  State  and  deriving  his 
authority  from  a  will  executed  and  proved  here,  cannot  invest  trust  funds 
in  mortgages  of  real  estate  situated  in  another  State.  Ormiston  v.  Olcott, 
84  N.  Y.  339;  Matter  of  Burr,  48  Misc.  56,  96  N.  Y.  Supp.  225,  rev'd  on 
other  points,  118  App.  Div.  482.    See  Matter  ofMenzie,  54  Misc.  188. 

This  rule  is  not  so  rigid  as  to  admit  of  no  possible  exceptions,  for  it  is 
merely  an  outgrowth  or  consequence  of  the  broader  and  admitted  prop- 
osition that  the  duty  of  a  trustee  in  making  investments  is  to  employ  such 
diligence  and  such  prudence  as,  in  general,  prudent  men  of  discretion  and 
intelligence  in  such  matters  employ  in  their  own  Uke  affairs.  Such  an 
exception  to  the  rule  is  a  case  wliere  the  executors  bought  in,  at  a  sale 
under  a  mortgage-foreclosure  conlmenced  by  the  testator  in  his  lifetime, 
real  estate  situated  in  another  State,  and  afterwiard  sold  'the  same,  and  took 
back  a  mortgage  for  a  part  of  the  purchase  price.  Denton  v.  Sanford,  103 
N.  Y.  607.    See  Freeman-Y.  Freeman,  4  Redf.  211. 

§  772,  Trustee  dealing  with  beneficiary  or  trust  property. — While 
there  is  no  rule  of  law  which  absolutely  prevents  a  trustee  from  purchasing 
from  a  cestui  que  trust  his  interest  in  the  trust  estate,  the  courts  will  ex- 
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amine  all  such  transactions  with  care,  in  order  to  see  that  -nd  undue  ad- 
vantage has  been  taken  of  the  cestui  que  tr,us%,i:  Graves  .v.  Walernum,,A 
Hun,  687;  Lytle  v.  Beveridge^  58  N.  Y.  593.  But  it  has  long  been  Settledj 
upon  principles  which  cannot  be  controverted,  thai  a  trustee  may  not 
deal  in  his  own  behalf  with  the  funds  intrusted  to  his  charge  for  the  benefit 
of  another.  He  can  occupy  no  dual  eapaciiy,  and  hence  can  neither  pur- 
chase the  trust  funds  for  himself  nor  exchange  them  for  his  own  property. 
Matter  of  Long  Island  Trust  Co.,  92  App.  Div.  1,  87  N.  Y.  Supp.  65,  laM'd 
179  N.  Y.  520.  In  that  case  the  trust  company  was  the  owner  of  a  bond 
and  mortgage  in  its  iudividual  capacity.  For  the  purpose  of  investing 
certain  moneys  held  by  it  as  trustee,  it  set  apart  the  bond  and  mortgage 
referred  to.  Subsequently,  upon  a  foreclosure  of  the  mortgage  the  com- 
pany purchased  the  property  in  its  own  name;  held,  that  the  transfer  of  the 
mortgage  to  the  trust  fund  was  contrary  to  public  policy;  that  the  com- 
pany could  not  be  permitted  to  purchase  the  mortgaged  premises;  that 
the  cestui  que  trust  was  entitled  to  an  adjudication  that  the  property  so 
purchased  belonged  to  the  trustee  and  that  the  trust  fund  be  made  good 
with  interest  at  six  per  cent,  less  any  income  which  may  have  beenipaid 
to  her.  See  also  Ackerman  v.  Emott,  4  Barb.  626,  649;  Smith  v.  Howlett, 
29  App.  Div.  182. 

It  is  a  fundamental  principle  that  a.  trustee  assumes  the  burden  of  show- 
ing not  only  that  his  dealings,  with  respect  to  the  trust  property  or  with  the 
cestui  que  trust,  were  fair,  but  that  they  were  had  alter  the  fullest  disclosure 
of  all  he  knew  in  regard  to  the  subject-matter,  thus  putting,  the: latter  upon 
an  equal  footing  mth  himself;  If  hei  becomes  the  purchaser  of  the  trust; 
property,  either  directly  or  through  a  third  person  (unless  he  is  also  in- 
dividually interested,  Corbin  v.  Baker,  167  N.  Y.  128),  the  purchase  is,  by 
construction  of  law,  fraudulent,  and  no  showing  of  good  faith  or  of  the 
payment  of  a  full  consideration,, can  sustain  it  against^  the  objection  of  the 
cestui  que  trust,  so  long  as  the  property  remains  in  his  hands  or  in  the  hands 
of  anyone  who  takes  it  with  knowledge  or  notice  of  the  facts.  Terwilliger 
V.  Brmm,  44  N.  Y.  237.  See  Mann  v.  Benedict,  47  App.  Div.  173,  62  N.  Y. 
Supp.  259;  Chomnann  v.  Bachtnann,  119  App.  Div.  146;  Matter  of  Boyer, 
'54  Misc.  182;  Matter  of  Fderahend,  38  Misc.  56,76  N.  Y.  Supp,  961.  ,  In 
Matter  ofHaug,  55  Misc.  481,  where  the  property  thus  purchased;  consisted 
of  stocks,  the  trustee  was  charged  with  the  fair  value  thereof;  and,  it  ap- 
,pearing  that  such  stock  was  not  generally  dealt  in,  the  amount  persons 
testified  they  were  willing  to  pay  for  it  was  deemed  its  fair  value. 

The  cestui  que  trust  m.2Lj  affirm  the  sale.  Read  v.  KneU,  143  N.  Y.,  484, 
63  St.  Rep.  847;  Ungrich  v.  Ungrich,  131  App.,  Div.  24;  Greagan  y.  Bu- 
chanan, 15  Misc.  580j  37  N.  Y.  Supp.  83.  Bee  Matter  of  Haug,  55  Misc. 
4:Sl;BuM&r field  v.  Cowing^  112  N.  Y.  486;  Vohrmirn  y.  Michel,  185  N.  Y. 
420.  Long  acquiescence  may  amount  to  an  affirmance;  Marsh  v.  Whitmore, 
21^Wall.  178;  Broome  v.  Van  Hook,  1  iledf.444:;  Rose  v.  Rose,  6  Dem.  26; 
Kahn  v.  Chapin,  152  N.  Y.  305.  The  presumption  of  fraud  in  the  sale  by 
executors  of  their  testator's  estate  to  themselves,  is  overcome  where  a  lega- 


I  772  ASCERTAINING   THE    ESTATE  947 

tee  woluntarily  receives  her  portion  of  tiie  proceeds  of  the  sale,  executes  a 
full  release. to  them,  and  remains  acquiescent  for  thirteen  years  before  com- 
niencing  an  action  to  set  the  sale  aside.    Geyer  v.  Snyder,  69  Hun,  115,  140 
N.  Y.'394.    See  Matter  of  Dedrich,  68  Hun,  396,  22  N.  Y.  Supp.  978. 
Again,  he  may  repudiate  it,  and  call  upon  the  trustee  to  restore- the  prop- 
erty {Merrick  v.  Waters,>51  App.  Div.  83,  64  N.  Y.  Supp.  542;  Chorrmann 
V.  Bachmann,  119  App.  Div.  146)>  or,  if  that  has  become  impossible,  to  ac- 
count for  whatever  benefit  he  has  received  from  the  purchase.    This  rule, 
however,  only  applies  where  the  purchase  by  the  trustee  was  at  his  own 
sale,  or  on  a  judicial  sale.    It  has  no  application  to  the  case  of  a  voluntary 
gift  or  sale  by  the  beneficiary.    In  such  case,  the  transaction  is  not  voidable 
at  the  mere  election,  of  the  latter,  but  may  be  set  aside  by  a  court  of  equity 
only  upon  proof  offraud  or  undue  influence.    Anderson  v.  Fry,  123  App. 
Div.  46, 107  N.  Y.  Supp.  916,  aff'd  194  N.  Y.  516.    But  where  one  of  several 
trustees,' who  is  also  One  of  the  beneficiaries  of  the  trust,  with  his  co-trustees, 
sells  and  conveys  the  trust  estate  to  himself,  or  to  another  for  his  benefit, 
such  sale  can  be  repudiated  by  the  other  cestuis  que  trustent.    Tiffany,  v. 
Clark,  58  N.  Y.  632.    In  Rochevot  v.Rochevot,  74  App.  Div.  585,  77  N.  Y. 
Supp.  788,  the  testator  left  the  income  of  all  his  property  to  his  wife  for  life, 
with  remainder  to  his  five  children  equally.    He  appointed  the  wife  and  four 
of  the  children  executors  and  trustees  for  the  other  child,  who  was.  incom- 
petent, until  he  should  become  competent.    The  will  directed  that  the  prop- 
erty should  retain  its  present  form  until  such  division.    Three  years  after 
testator's  death  the  widow  and  competent  children  entered  into  a  contract 
to  then  divide  the  property,  separating  out  the  share  of  the  incompetent 
child,  and  the  widow  to  act  as  sole  trustee  for  him.    The  widow,  two  chil- 
dren, and  the  committee  for  the  incompetent  refused  to,  perform  the  con- 
tract, and  the  other  children  sued  for  specific  performance.    Held,  that 
such  contract  constituted,  in  effect,  a  purchase  of  the  trust  estate;  by  the 
trustees,  in  violation  of  their  duties,  and  was  not  enforceable.     It  also 
applies  where  the  property  bought  by  the  trustee,  though  not  itself  trust 
property,  is  yet  such  that  by  means  of  it  the  trust  was  to  be  worked  out. 
Woodruff  V.  Boyden,  3  Abb.  N.  C.  29.    In  that  case,  B.,  a  creditor  of  ,R., 
executed  to  W.,  another  creditor^  a  declaration  of  trust,  whereby  B.  agreed 
to  hold  a  certain  judgment  in  his  own  favor  against  R.,  for  the  joint  benefit 
of  himself  and  W.,  in  the  proportion  of  their  respective  claims.    On  a  sale 
of  the  judgment  debtor's  property,  under  execution,  issued  by  B.  on  his 
judgment,  and  purchase  by  B.  of  such  property,  it  was  held,  that  he  could 
not  be  allowed  to  claim  he  had  bought  it  for  his  own  benefit;  but  must  be 
deemed  to  have  bought  it  for  the  joint  benefit  of  himself  and  W.  under  the 
terms  of  the  trust  agreement,  and  must  account  to  W.  for  its  real  value. 
See  Matter  vf  TeUer,  44  App.  Div.  404,  61  N.  Y.  Supp.  175,  aff'd  162  N.  Y. 

615.        .     ■'      ■  -f]'         :■,,.■. 

The  rule  also  extends  to  the  case  of  a  purchase  by  a  trustee,  for.  his  own 
benefit,  of  property  which,  although  not  the  subject  of  the  trugt,  is  con- 
nected with  it  in  such  a  -why  that  a  sale  of  the  property  for  l^s  than  its 
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value  will  diminish  the  trust  fund;  and  a  purchase  by  him  for  tess  than  the 
value  of  the  property  inures  to  the  benefit  of  the  cestui  que  tfust.  Fulton  v. 
Whitney,  66  N.  Y.  548.  No  actual  fraud  on  the  part  of  a  trustee  so  pur- 
chasing need  be  shown,  to  give  to  the  cestui  que  trust  the  be»efit  of  the  pur- 
chase. Id.  See  Matter  of  Sandrodc,  49  Misc.,  371'.  An  administrator  who 
induces  one  of  the  next  of  kin  to  sell  his  share,  which  such  administrator  sub- 
sequently acquires,  by  threats  of  unfounded  htigation  which  will  use  up 
the  estate,  is  liable  to  such  next  of  kin  for  damages  sustained  by  making 
such  sale  at  an  inadequate  price.  Button,  v.  Monroe,  22  Week.  Dig.  407. 
So  the  sale  by  an  administrator  of  a  deceased  partner's  interest  in  a  part- 
nership to  the  survivor,  and  the  subsequent  purchase  by  the  administrator 
individually,  is  unlawful.  Matter  of  Barlow,  15  St.  Rep.  721.  See  Matter  of 
Randall,  80  Hun,  229,  29  N.  Y.  Supp.  1019;  rev'd  on  other  grounds,  in  152 
N.  Y.  508. 

A  person,  though  named  in  a  will  as  one  of  the  executors,  to  whota  letters 
testamentary  have  not  been  issued^  is  not  incapacitated  from  purchasing 
property  from  the  executors  who  have  qualified;  Valentine  v.  Duryea,  37 
Hun,  427;  but  if  afterwards  he  qualifies,  the  sale  is  voidable  and  he  will, 
on  his  accounting,  be  charged  with  any  profits  he  may  have  made.  Ma/tter 
of  Silkman,  121  App.  Div.  202,  105  N.  Y.  Supp.  872,  aff'd  190  N.  Y.  560. 
The  wife  of  a  trustee,  who  as  such  holds  a  second  mortgage  upon  real 
estate,  may  purchase  the  property  on  a  foreclosure  of  the  first  mortgage, 
and  her  dejed  gives  a  good  title  to  the  property.  Potter  v.  Sachs,  45  App. 
Div.  454,  61 N.  Y.  Supp.  426.  An  administrator  may  foreclose  a  mortgage 
held  by  him  individually  on  the  real  estate  of  his  testator  and  purchase 
the  property  on  the  foreclosure,  as  in  such  case  there  is  no  relation  of  trust 
between  the  administrator  and  those  entitled  to  the  realty.  Matter  of 
Monroe,  142  N.  Y.  484,  60  St.  Rep.  102.  See  HollingsuJnorth  v.  Spaulding, 
54  N.  Y.  636. 

But  where  an  administrator,  having  personalty  in  his  hands  sufficient 
to  pay  takes  imposed  on  the  lands  of  the  estate,  permits  the  city  to  sell 
them  for  nonpayment,  and  bids  them  in,  taking  from  the  city  in  his  own 
name  an  assignment  of  the  tax  lease,  he  is  guilty  of  an  actual  fraud.  Kelly 
V.  Pratt,  41  Misc.  31,  83  N.  Y.  Supp.  636. 

§  773.  Liability  for  profits  realized  or  losses  incurred  on  securities. — 
In  the  management  of  a  trust,  the  principle  is  that  the  trustee,  personally, 
may  lose  but  cannot  gain.  Hence,  when  an  administratrix,  as  such,  holds 
a  controlling  interest  in  a  business  corporation^  and  might  dissolve  the 
corporation  or  interfere  with  its  management,  moneys  paid  to  her  by  other 
stockholders  as  a  consideration  for  not  interfering  with  the  corporation 
do  not  belong  to  her,  and  she  must  acccount  therefor.  Matter  qf  Schroeder, 
113  App.  D'iv.  204,  99  N.  Y.  Supp.  176,  aff'd  186  N.  Y.  537.  S.  p.,  Matter 
of  Sandrock,  49  Misc.  371.  If  by  any  improper  use  of  the  fund  profits  are 
made,  he  is  to  be  charged  with  the  principal  and  interest.  Profits  made  by 
the  executor  in  speculating  in  claims  against  the  estate  must  be  charged 
up  against  him  on  an  accounting.    Matter  of  Rainsforth,  40  Misc.  609,  83 
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N.  Y.  Supp.  57.  Any  profits  which  may  have  accrued  at  any  particular 
time  are  a  mere  accretion  to  the  fund,  and  the  trustee  can  be  charged  with 
them  only  on  the  ground  that  he  has  appropriated  them  to  his  own  use.  If 
no  profits  have  been  made  he  is  chargeable  with  interest  only.  But  the 
cestui  que  trust  has  an  option  to  claim  the  investment  as  made,  or  the 
replacement  of  the  original  fund,  with  interest,  according  as  the  one  or 
the  other  may  be  most  for  his  benefit.  In  Baker  v.  Dishrow,  IS  Hun, 
29,  aff'd  79  N.  Y.  631,  the  executors  under  a  will  were  authorized  to 
sell  real  estate,  and  directed  to  invest  the  proceeds  upon  bond  and  mort- 
gage, or  other  good  security,  and  pay  .the  income  to  certain  minor 
children,  but  bought  with  such  proceeds  real  estate,  which  they,  subse- 
quently resold  at  a  profit,  and  continued  buying  and  selling  real  estate, 
the  income  from  which  the  cestui  que  trust  received,  until  finally  the  trus- 
tees lost  a  large  part  of  the  fund.  Held,  that  the  purchase  of  real  estate 
was  unauthorized,  but  that  the  cesim'  que  trust,  on  becoming  of  age,  could 
not  ratify  the  first  transactions  which,  resulted  in  a  profit,  and  call  upon 
the  trustees  to  account  for  the  fund  as  so  increased,  from  the  date  of  the 
increase,  disavowing  the  subsequent  transactions,  and  that  the  trustees 
were  only  liable  to  account  for  the  fund  they  had  in  their  hands  before 
the  purchase  of  any  real  estate,  with  interest  from  the  time  when,  the  cestui 
que  iirust  ceased  to  reap  the  benefit  from  the  real  estate  bought.  S.  p., 
English  v.  Mclnlyre,  29  App.  Div.  439,  51  N.  Y.  Supp.  697;  Matter  .of 
Porter,  5  Misc.  274.  In  Rose  v.  Rose,  6  Dem.  26,  the  will  directed  the 
executor  to  sell  the  real  property,  at  such  times  and  in  such  lots  as  would 
be  to  the  best  advantage,  invest  the  proceeds  and  apply  the  interest  to  the 
support  of  his  widow  and  children  during  the  minority  of  the  latter,  and 
ultimately  to  divide  the  principal.  The  executor  erected,  with  the  funds 
of  the  estate,  a  dwelling-house  upon  a  parcel  of  land,  which  was  afterward 
sold,  with  the  improvements,  at  a  loss  of  $650.  The  evidence  did  not  clearly 
disclose  by  whom  the  sale  and  conveyance  were  made.  Held,  that  if  the 
sale  wasmade  by  the  executor,  he  was  liable  for  the  deficit,  having  ex- 
ceeded the  authority  conferred  by  the'  will;  but  that  if  the  beneficiaries  sold 
the  property,  they  conveyed  a  good  title,  and  must  be  deemed  to  have 
taken  the  land  and  dwelling  in  lieu  of  the  proceeds  of  sale,  ithereby  ratifying 
the  executor's  act  in  erecting  the  latter.  But,  to  support  a  claim  of  ra:tif»3a- 
tion,  it  must  appear  not  only  that  the  beneficiary  knew  all  the  facts,  but 
that  he  had  been  informed  of  his  rights  under  the  law.  Matter  of  Long 
Island  Trust  Co.,  92  App.  Div.  1,  87  N.  Y.  Supp.  65,  aff'd  179  N.  Y.  520. 

It  is  no  defense  that  the  trustee  was  acting  as  the  benefiaiary's  agent 
under  a  power  of  attorney.    Matter  of  Menzie,  54  Misc.  188. 

Losses  incurred  by  the  depreciation  of  the  market  value  of  securities 
are  not  chargeable  against  the  trustee,  where  there  is  nothing  to  show  that 
the  trustee  has  been  wanting  in  due  diligence  and  prudence.  Thus  a  trus- 
tee who  purchased  at  a  premium  for  investment,  from  time  to  time,  United 
States  bonds,  which,  being  called  in  by  the  government,  declined  in  market 
value  so  that  the  premiums  paid  were  lost,  is  not  liable  for  the  loss  (Brown 
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V.  Chemrman;  30  St.  Rep.  537,  9  N.  Y.  Supp.  187;  Valentine  v.  Valentine, 
3  Dem.  597;  Matter  of  Hawk,  54  Misc.  187;  Matter  of  Hunt,  121  App.  Div. 
96.  Compare  Dexter  v.  Watson,  54' Misc.  484),  nor  is  he  liable  lof' the  de-i 
prfeciation  of  values,  occurring  in  consequence  of  a  general  finamcial  panic. 
Matter  ofBlauvelt,  60  Hun,  394,  39  St.  Rep.  774,  rev'd  on  other  points,  131' 
N.  Y.  249;  Matter  of  Thompson,  41  Misc.  420,  84  N.  Y.  Suppjllll,  afE'd 
87  App.  Div.  609. 

An  executor,  who  at  a  time  when  war  was  likely  to  depreciate  all  classes 
of  securities,  sold  certain  corporate  stocks  belonging  to  ;the  estate,  and 
invested  the  proceeds  in  government  bonds,  is  not  chargeable  with  mal- 
administration, though  at  a  subsequent  period  the  stocks  might  have 
been  sold  for  a  higher  price.  Matter  of  N'.  Y.  Life  Ins.  ■&'  Trust  Co.,  86 
App.  Div.  247,  83  N.  Y.  Supp.  883.  ■ 

A  profit;  arising  from  the  sale  of  the  trust  securities,  inures  to  the  benefit 
of  the  principal  of  the  trust  {Matter  of  Roberts,.  40' MiSG.  512;  82  N.  Y. 
Supp.  805.  So,  too,  money  reahzed  from  the  sale  of  options  to  pdrchase 
additional  stock;  id.),  and  is  not  distributable  to  those  entitled  to  the 
income;  per  contra,  a,  lossy  if  any;  must  be' that  of  the  principal.  Farweli  v. 
Tweddle;  10  Abb.  N.  C.  94;  People  v.  Davenport,  30  Hun,  177,  117  N.  Y. 
549;  Whittemore  v.  BeekmaUj  2  Demi  275;  Bergen  v:  Valentine,  63iHowi  Pr. 
221;  Matter  of  Hutchinson,  N.  Y.  L.  J.,  Feb.  29,  1892;  Matter  of  Philhin,  id., 
July  9,  1892.  Compare  Matter  of  Hoyt,  160  N.  Y.  607.  Extraordinary 
dividends  of  cash  (Matter  of  Kemochan,  104  N.  Y.iQlS;  Matter  of  Stevens, 
47  Misc.  560),  or  of  stock  are  distributable  as  income;  GolSsmith  v.  Swift, 
25  Hun,  201;  Riggs  v.  Cragg,  26  id.  102;  Matter  of  Fisk,  45  Misc.  298' 
Matter  of  Roberts,  40  Misc.  512,  82  N.  Y.  Supp.  805;  Simpson  v.  Moore, 
30  Barb.  637;  Clarksm  v.  Clarkson,  18  id.  646;  Matter  of  Woodruff,  1  Tuck. 
58;  Matter  of  Prime,  N.  Y.  L.  J.,  March  6, 1891'.  Where,  however,  a  trust 
is  created  to  pay  certain  annuities  with  remainder  over;  stock  purchased 
by  the  trustees  with  dividends  accruing  on  stock  already  held  by  theui,' 
goes  to  the  reniaindermen  if  it  exceed  the  amount  of  i  the  annuities.  Mat- 
ter of  Harteali,  125  App.  Div.  7lO.  In  England  and  Massachusetts,  such 
a  dividend  is  regarded  as  forming  a  part  of  the  capital  of'  the  estate. 
See  2  Perry  on  Trusts,  (4th  ed.),  §  545.     -  :   ■         i 

§  774.  Unavoidable  losses.— The  statute  declares  that  no  profit  shall 
be  made  by  executors,  administrators,  guardians  or  testamentary  trustees 
by  the  increase  of  the  estate  in  their  hands;  nor,  on  the 'other  hand,  shaill 
they  sustain  any  loss  by  the  decrease,  without  their  fault,  of  any  part  of 
the  estate;  but  they  shall  account  for  such  increase,  and  shall  be  alloivired 
for  such  decrease,  on  the  settlement  of  their  accounts.  Code  Civ.  Proc, 
§  2733,  adopting  2  R.  S.  93,  §  67.  The  statute  also  provides  for  an  allow- 
ance to  an  accounting  party  for  property  of  the  decedent  perished  or  lost 
without  his  fault.  If  an  executor,  acting  in  good  faith,  makes  a  mistake — 
as  if  he  agrees  to  surrender  a  term  for  less  than  its  worth,  supposing  it 
forfeited — ^he  is  not  liable  for  the  loss  incurred;  but  if,  after  discovering 
the  mistake,  he  goes  on  to' complete  the  transaction  and  released  the  right, 
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he  becomes  liable.  People  v.  Pleas,  2  Johns.  Cas.  376.  If  an  executor  is 
robbed  of  assets,  he  will  in  general  be  exonerated,  but  this  depends  largely 
upon  the  question  of  negligence.  Furman  v.  Coe,  1  Cai.  Cas.  96.  An  ad- 
ministriatrix  kept  a  large  amount  of  money  (the  collections  from  the  sale 
of  goods  in  a  store,  and  of  notes  and  accounts  of  the  intestate)  in  a  trunk 
in  a  bedroom  occupied  by  her  crippled  son,  being  one  of  the  rooms  occupied 
by  her  family  adjoining  the  store.  Part  of  such  collections  had  been  kept 
thefre  over  a  year.  The  nearest  bank  was  twelve  miles  from  where  she 
lived.  The  money  having  been  stolen,  it  was  held,  that,  had  it  been  only 
a  'pdrtton  of  the  estate  lately  collected,  and  had  the  rest  been  deposited  in 
a  bank,  she  might  have  been  justified  in  keeping  the  same  where  she  did, 
until  a  proper  opportunity  to  deposit  it  in  the  bank  occurred;  but  as  the 
whole,  or  nearly  all,  of  the  fund  had  been  allowed  to  remain  in  such  an 
insecure  place  for  nearly  a  year,  when  it  was  stolen,  it  was  such  a  violation 
of' the  ordinary  laws' of  prudence  as  constituted  negligence  for  which  she 
was  liable.  Cornwell  v;  Deck,  8  Hun,  122.  SeeMcCabev.  Fowler,  84  N.  Y. 
314;  The  fact  that  a  large  defalcation  by  a  clerk  of  the  trustees  had  im- 
paired the  fund,  is  no  excuse  for  withholding  income  from  the  beneficiary 
to  make  good  the' loss.  '  Matter  of  Chesterman,  75  App.  Div.  573,  78  N.  Y. 
Supp.345. 

§  775.  Loss  of  debts  due  the  estate. — The  loss  of  a  debt  due  to  the 
estate  by:  a  solvent  person,  through  the  neglect  of  the  representative  to 
prosecute  it,  or  by  reason  of  the  incompetency  of  his  attorney,  will  not  be 
allowed  him  on  his  accounting.  Matter  of  Hayes,  40  Misc.- 500,  82  N.  Y. 
Supp;  792;  Hollister  v.  Burritt,  14  Hun,  291;  Matter  of  Hosford,  27  App. 
Div.  427,  50  N.  Y.  Supp.  550;  Matter  of  CMlds,  26  id.  721.  The  fact  that 
the  sblvent  debtor  lives  in  another  State  does  not  absolve  the  representa- 
tive from  the  duty  of  trying  to  collect  it.  Matter  of  Millard,  27  .St.  Rep. 
789,  9  N.  Y.  Supp.  126.  In  Matter  of  Long  Island  L.  &  T.  Co.,  92  App. 
Div.  5,  where  the  representative  had  accepted'  conveyance  of  real  property 
in  payment  of  a  debt  due  the  estate  without  examining  the  title,  he  was 
surcharged  with  the  amount  Of  the  dqbt,  it  having  transpired  that  the 
title  was  unmarketable.  In  the  saime  case  the  executor  was  also  surcharged 
with  the  amount  of  a  debt,  which  though  collectible,  he  allowed  to  become 
barrisd  by  the  statute  of  limitations.  An  executor  who  employs  a  person  to 
bring  a  suit  who  is  not  authorized  to  practice,  may  be  held  personally  liable 
for  ^nyi  losses  that  may  ensue  from  his  irregular  proceedings.  Wakeman 
V.  Hazleton,  3  Barb.  Ch.  148.  Where  an  executor  gave  securities,  due  to 
his  testator,  tO  an  attorney'  to  collect,  and  six  years  after  the  death  of  the 
executor  the  attorney  collected  the  money,  and  applied  it  to  his  own  use, 
and  became  insolvent,  it  was  held,  that  the  estate  of  the  executor  was  not 
chargeable  with  the  loss.  Rayner  v.  Pearsall,  3  Johns.  Ch.  578.  The 
burden  of  proof  is  on  him  to  show  a  faif  reason  why  he  did  not  prosecute. 
Matter  ofJoost,  SO'Mifec.  78;  Matter  of  K^mp,  49  Misc.  396.  If  his  omission 
was  directed  by  a  reasonable  Judgment,  and  in  accordance  with  the  bona 
fide  advice  of  counsel,  ihe  will  not  be  held  liable  for  the  consequent  loss. 
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O'ConrnvY.  Gifford,  117  N.  Y.  27,5;  Mattm- of  BaU,  55  App.  Div.  284,  66 
N.  Y.  Supp.  874;  Matter  offfosford,  63  App.  Div.  636,,  71  N.  Y.  Supp.  163; 
Matter  of  Jodst,  supra.  See  Matter  of  Olm^tead;  52  App.  Div.  515,  aff'd 
164  N,  Y.  571.  An  executor  is  ^lot  liable  fpr  failure  to  take  steps  to  recover 
alleged  assets  where  there  were  reasonable. grounds  for  believing  that  they 
would  be  ineffectual  and  he  acted  in  good  fail^h,  MQ,tter  of  Hall,  16  Misc. 
174,  38  N.  Y.  Supp,.  1135,  To  the  same  effect,  MoM^r  of  Joost,  supr^- 
Where  an  adaiinistr5,tor  fail^  to  enter  a  deficiency  judgment  in  foreclosure 
brought  by  him,  hp  is  not  liable  personally  for  such  deficiency,  where  the 
judgment  would  have  been  wort}i}esp.  Mq,tter  of  Ha,yes,  40  Misc.  500,  82 
N.  Y.  ,Supp.  792.  Nor  is  he  chargeable  with  the  amount  of  a  note  in  favor 
of  his  testator,  the  existence  of  which  was  unknown  to  him.  Matter  of 
Guldenkircfi,  35  Misc.  123,  71  N..  Y.  Supp.  310. ,  He  will  be  charged  (if  a ' 
sole  representative)  with  the  amount  of, his  own  indebtedness  to  the  de- 
cedent. If  the  vaUdity  or  amount.of  the  alleged  debt  is  disputed,  the 
Surrogate's  Court  is,  given  jujipdiotipn,  tp  try  and  determine  the  contest. 
See  §  2679.  He  is  chargeable,  on  his  aqcQunting,  for  the  unpaid  principal, 
together  with  accrued  interest.  Matter,  of  ClarlSi  34  St.  Rep.  523,  11  N.  Y. 
Supp.  911.  Where  an  executor  satisfied,  of  reqord  his  own  mortgage,  given 
to  his  testator,  in  his  lifetime,  to  secure  his  own  bond,  but  did  not  pay  the 
bond,  his  estate,  on  liis  death,  is  Ikible,  at  the  instance  of  testator's  heir, 
for  the  amount  due  on  the  bond.  ,Matt^  ef  BrotimeUj  39  St.  Rep.  918,  15 
N.  Y.  Supp.  475.  In  Matter  of  Griffith,  49,  Misc.  405,  the  administratrix 
of  her  husband's  estate  was  charged  with  a  judgment  by  confession  entered 
against  her  in  favor  of  the  decedent.  Indeed,  luie  Surrogate's  Court  is 
the  only  forum  where  the  question  of  the  individual  liability  of  a  Sole  rep- 
resentative, upon  an  alleged  indebtedness  to  the  intestate,  can  be  deter- 
mined. Burkhaitery.  Morton,  3  Dem,  610.  An  application  for  adjudication 
as  to  the  amount  due  from  an  executor  to  the  esitaite  and  directing  the 
deposit  thereof  in  a  trust  company,  will  iiot  be  granted  pending  a  reference 
upon  the  executor's  accounting,  which  pan  determipethe  facts  upon  which 
the  application  was  necessarily  based-    Moitter  of  Oilman,  3  St.  Rep.  340. 

§  775a:  Continuing  decedent's  b,usiness. — The  situation  is  not  un- 
usual that  a  decedent  was  engaged  in;  business  either  alone  or  under  co- 
partnership articles.  He  may  have  died  testate  or  intestate;  that  is  to 
sayj  there  may  be  four  cases  presenting  a  question  for  determination  as  to 
his  representative's  right  to  continue  the  business:  (a)  Decedent,  partner, 
dies  testate;  (b)  decedent,  partner,  di^  intestate;  (c)  decedent,  in  busi- 
ness'for  himself,  dies  Restate;  (d)  decedent,  in  bHSJness  for  himself,  dies 
intestate.  : 


The  general  prindple  is  that  thfi, executor  or  arjministrator  has  no  au- 
thority to  bind  the  estate  for  debts  incurred  by  him  in  continuing  the  busi- 
ness or  trade  of  decedent  after  his  death,, except  so  far  as  such  continuance 
is  reasonably  necessary  for  the  preservation  and  profitable  disposition  of 


§  775a  ASCERTAINING  THE  ESTATE  953 

the  money  and  property  invested  therein.  Hannahs  v.  Hannahs,  68  N.  Y. 
&10' Matter  of  McCollum,  80  App.  Div.  362;  Thompson  v.  Brown,  4  Johns. 
Ch.  619;  Johnson  v.  Kellogg,  8  St.  Rep.  413;  ^mes  v.  Downmg,  1  Bradf .  321; 
Hooley  v.  Gieve,  9  Daly^  104,  9  Abb.  N.  C.  9,  and  note.  Compare  Luers  v. 
Brunjes,  5  Redf.  32;  Boulle  v.  Tompkins,  id,  472;  Oilman  v.  WHber,  1 
Dem.  547.  Where  the  executor  continues  the  business  without  authority, 
the  estate  is  not  liable  lor  any  losses  incurred  in  so  doing.  Matter  of  U.  S. 
Mtge.  (fe  Tr.  Co.,  114  App.  Div.  532.  The  personal  representatives  of  a 
part  owner  of  a  vessel  are  not  bound  to  incur  a  liability  for  repairs,  etc. 
Imtt  V.  Irnit,  8  Abb.  N.  C.  83.  See  Matter  of  Chdpmcm,  32  Misc.  187,  66 
N.  Y.  Supp.  235,  afE'd  59  App.  Div.  624,  167  N.  Y.  619.  The  courts  will 
not  favor  a  claim  upon  the  part  of  an  executor  (who  was  the  surviving 
partner  of  the  decedent),  to  charge  the  beneficiaries  as  his  tenants,  or 
otherwise,  for  the  use  of  his  property,  where,  instead  of  settling  up  the 
estate  placed  in  his  charge,  he  has  kept  it  open  and  unadjusted,  mingling 
its  affairs  with  his  own,  without  ascertaining  what  is  due  and  payable  to 
each  of  the  beneficiaries  in  the  way  the  law  has  marked  out.  There  is 
but  one  way  to  manage  the  estate,  whether  the  executor  or  trustee  be  of 
the  blood  of  the  testator  and  the  beneficiaries,  or  a  stranger.  Hannahs  v. 
Hannahs,  supra. 

This  general  rule  is  based  upon  the  other  general  rule  that  an  executor 
or  administrator  cannot  bind  the  estate  by  executory  contracts  made  after 
his  appointment.  This  latter  general  rule  in  turn  is  subject  to  the  exception 
that  he  may  enter  into  such  contracts  in  order  to  the  performance  of  duties 
laid  expressly  upon  him  or  in  the  incurring  of  an  expenditure  expressly 
directed  by  the  terms  of  the  will.  And  so  the  general  rule  as  to  incurring 
debts  in  the  continuance  of  decedent's  business  is  subject  to  the  exception, 
"unless  such  continuance  is  expressly  authorized  by  decedent's  will." 
The  Court  of  Appeals  in  Willis  v.  Sharp,  113  N.  Y.  586,  states  that  it  will 
not  imply  such  authority  except  from  unequivocal  language.  See  also 
Sapetstein  v.  Ullman,  49  App.  Div.  446;  Matter  of  Corbin,  101  App.  Div. 
25.  In  Matter  of  McCollum,  supra,  the  executors  sought  to  justify  their  act 
by  proving  the  oral  request  of  the  decedent.  Held  insufiicient.  Of  course 
it  is  impossible  for  a  repres^tative  immediately  upon  the  decedent's  death 
to  convert  into  cash  the  assets  employed  in  his  business,  and  in  order  to 
get  the  best  price  therefor  as  a  going  concern  he  may  be  justified  within 
reasonable  limits  in  making  purchases  and  incurring  liabilities  which  will 
bind  the  estate.  And  pending  a  contest  of  a  will  the  courts  have  authorized 
temporary  administrators  to  carry  'the  business  along.  See  Matter  of 
Mariarity,  27  Misc.  161.  This  was  a  case  where  the  decedent  was  dead. 
If  the  appointment  had  been  because  of  the  mere  presumption  of  his  death, 
i.  e.,  because  of  disappearance,  the  propriety  of  such  Continuance  would 
be  even  greater.    See  Estate  of  Dinsmore,  2  Law  Bulletin,  28. 

We  have  already  pointed*  out  in  its  proper  context  that  the  improper 
continuance  of  the  testator's  business  and  the  refusal  to  withdraw  the 
funds  of  the  estate  from  the  risks  to  which  they  are  thus  exposed  may  be 
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proper  ground  for  the  removal  of  the  representative  or  trustee  thus, acting. 
See  Matter  of  Hutchinsm,  10  N.  Y.  St.  Rep.  10. 

The  main  point  is  that  the  continuance  of  testator's  business  cannot  de- 
feat or  delay  creditors'  remedies.  See  Willis  v.  Sharp,  supra. .  In  that 
case  the  executors  set  up  that  by  the  will  they,  were  bound  to  continue  the 
business  of  the  testator.  It  was  held  that  the  creditors  were  not  bound 
by  any  such  direction,  and  that  the  debts  of  the  decedent  had  preference 
over  the  debts  incurred  by  the  executors  in  carrying  on  the  business,  even 
under  the  will.  This  subject  has  also  been  discussed  in  Part  IX,  §§  1162, 
1163,  under  Commissions  and  Compensations  for  Representatives  in  con- 
tinuing business,  q.  v. 

II 

But,  assuming  that  there  is  propriety  in  the  temporary  continuance  of 
the  business  in  order  to  realize  thereon  or  that  imder  the  \dll  the  repre- 
sentative is  directed  to  continue  it  to  a  certain  extent  and  for  a  specific 
purpose,  then  the  representative  may  incur  liabilities  which  will  bind  the 
estate.  See  Matter  of  Benedict,  13  Abb.  N.  C.  67,  and  nmy  sue  in  his  char- 
acter as  representative  for  goods  sold  by  hini  in  such  continued  business. 
Varnum  v.  Taylor,  59  Hun,  554.  It  seems,  however,  that  if  he  is  to  con- 
tinue the  business  he  cannot  jeopard  the  general  assets  thereby,  or,  as  it 
has  been  stated  ^  "  He  cannot  lawfully  use  the  general  assets  for  the  purpose 
of  supporting  the  special  business  carried  on  by  the  testator  in  his  lifetime 
and  all  persons  dealing  with  him  are  charged  with  knowledge  of  the  limi- 
tations of  his  powers."  See  Manhattan  Oil  Co.  v.  Gill,  118  App.  Div.  17; 
D.,  L.  &  W.  B.  Co.  V.  Gilbert,  44  Hun,  201,  aff'd  112  N.  Y.  673. 

There  seem  to  be  two  exceptions  to  the  general  rule  that  obligations  in- 
curred by  an  executor  in  the;  continuation  of  decedent's  business,  even 
where  the  will  directs  such  continuation,  are  not  a  charge  against  the 
esta.te,  but  against  the  executor  personally.  The  first  is,  that  when  the 
will  authorizes  the  expenditure  of  assets  for  a  particular  purpose,  which 
expenditure  is  necessary  for  the  protection,  reparation  or  safety  of  the 
estate,  and  the  executor  has  no  funds,  and  is  not  willing  to  make  hinjiself 
personally  liable,  he  may  by  express  agreement  make  the  expenditure  a 
charge  upon  the  estate.  In  Clapp  v.  Clapp,  14  Hun,  45,  a  testator  left  the 
control  of  his  business  to  his  son  and  executor  with  directions  to  continue 
the  same;  the  latter  employed  an  attorney  to  render  services  for  the  benefit 
of  the  estate,  and  which  were  of  value  to  itj  under  a  special  agreement;  that 
such  services  should  be  paid  out  of  the  estate,  the  executor  himself  .being 
insolvent  and  having  no  trust  funds  in  his  harlds  to  pay  such  claim;  and  it 
appeared  that  the  contract  with  the  attorney  had 'been,  acquiesced  inland 
,  ratified  by  the  other  parties  interested  in  the  estate.  Held,  that  the  claim 
might  be  sustained  as  one  against  the  estate.  Compare  Johnson  v.  Kellogg, 
8  St.  Rep.  413;  Zimmer  v.  Chew,  34  App.  Div.  504,  54  N..Y.  Supp.  685. 

The  other  exception  is  the  insolvency  of  the  executor  who  continued  the 
business  and  contracted  the  debt,    In  such  case,  the  general  assets  may  be 
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made  liable,  in  equity,  for  the  debts  incurred  in  such  continued  business. 
So  held,  on  demurrer,  in  Willis  v.  Sharp,  supra;  s.  p.,  New  v.  Nicol,.  73 
N.  Y.  131.  The  judgment,  in  such  an  action,  can  only  be  collected  upon 
the  settlement  of  the  estate  in  the  Surrogate's  Court,  or  by  either  of 
the  special  proceedings  provided  in  the  Code.  It  is,  therefore,  erroneous 
toi  appoint  a  receiver,  and  direct  him  to  pay  the  judgment.  Creditors 
of  the  decedent  at  the  time  of  his  death,  unless  they  have  assented 
to  the  carrying  on  of  the  business,  have  the  right  to  ingist  that .  the 
estate,  as  it  existed  at  the  time  of  the  decedent's  death,  should  be  ap- 
plied to  the;  payment  of  their  claims,  to  the  exclusion  of  debts  contracted 
subsequently  by  the  executors,  while  the  creditors  of  the  business,  if  it 
prove  successful,  are  alone  entitled  to  the  increase.  On  the  other  hand,,  if 
the  business  was  carried  on  by  the  executors  with  the  assent  of  the  original 
creditors,  they  and  the  creditors  of  the  business  are  entitled  to  share  pro 
rata  in  the  whole  estate.  See  Willis  v.  Sharp,  115  N.  Y.  396;  also  ,s.  c, 
supra.  Where  the  business  is  continued  by  the  executors,  pursuant  to 
authority  in  the  will,  they  are  entitled  to  the  use,  for  that  purpose,  of  the 
testator's  real  estate  employed  in  the  business  {Matter  of  Froelich,  122 
App.  Div.  440,  aff'd  192  N.  Y.  566),  and  may  charge  the  profits  with  all 
bad  debts  contracted  in  the  business,  before  the  division  among  the  bene- 
ficiaries. Losses  by  bad  debts,  and  the  costs  of  personal  property  purchased 
to  replace  similar  articles  worn  out  or  used  up  in  conducting  the  business 
by  the  executors,  and  expenditures  for  ordinary  repairs  on  the  real  estate 
used  therefor,  are  properly  charged  against,  and  deducted  from,  the  income 
payable  to  the  life  tenants.  Matter  of  Janes,  103  N.  Y.  621,  aff'g  37  Hun, 
430;  s.  c,  as  Dannat  v.  Jones,  2  Dem.  602.  In  the  Jones  case,  the  language 
of  the  will  authorized  the  deduction  of  all  losses  and  expenses  necessarily 
incurred,  in  managing  the  estate  and  conducting  the  business,  including 
ordinary  expenses  for  repairs  or  improvements,  and  it  was  held  not  neces- 
sary that  the  specific  items  so  to  be  deducted  should,  be  stated  in  the  will. 
Nevertheless,  the  continuance  of  the  business  is  largely  at  the  personal 
risk  of  the  representatives,  and  they  may  be  held,  on  their  accounting,  to 
be  hable  to  the  estate  for  losses  in  the  business  sustained  through  their 
fault  or  negligence.  In  Matter  of  Rumsey,  45  St.  Rep.  453,  18  N.  Y.  Supp, 
402,  the  will  provided  that  the  business  of  a  corporation,  most  of  the  stock 
in  which  was  owned  6y  the  testator,  should  be  carried  on  by  the  executors 
for  a  term  of  years,  unless,  in  the  judgment  of  a  majority  of  the  executors, 
it  would  prove  unprofitable  or  disastrous  to  the  estate, — Held,  that  while 
it  was  competent  for  the  executors  to  carry  on  the  business,  it  was  largely 
at  their  risk,  since  if  any  profits  were  realized  they  went  into  the  corpus  oi 
the  estate,  while  if  losse,s  were  sustained,  through  the  fault  or  negligence  pf 
the  executors,,  they  would  fall  upon  the  executors  personally.  Where  it 
was  shown,  therefore,  that  a  substantial  diminution  of  the  indebtedness 
of  the  estate  had  occurred,  during  the  time  the  business  was  carried  on, 
and  there  was  nothing  to  indicate  that  the  same  degree  of  prosperity 
would  not,  attend  it  in  the  future,  and  it  was  the,  almost  unanioioys  wish 
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of  those  interested  in  the  estate  that  the  executors  should  continue  to  carry 
it  on, — Held,  th&t  the  court  would  allow  them  so  to  do,  notwithstanding 
one  of  the  three  had  no  personal  interest  in  the  estate,  and  one  creditor, 
who  was  secufed,  objected.  Compare  McCvie  v.  Finck,  20  Misc.  506; 
Matter  of  Corbin,  supra.  And  so,  where  the  will  provided  that  the  business 
was  to  be  carried  on  only  so  long  as  the  net  profits  should  yield  10  per 
cent  Upon  an  investment  of  150,000,  a  trustee  carryirag  on  the  business 
should  hot  be  personally  charged  with  a  net  loss  of  about  $2,000  in  the 
absence  of  evidence  of  any  hegligence  or  mismanagement,  if  the  loss  ap- 
pears to  have  been  due  to  competition.  A  reasonable  latitude  should  be 
allowed,  in  determining  whether  or  not  the  business  was  capable  of  making 
the  profit  required.    Matter  of  Froelich,  supra. 

Ill 

The  next  situation  to  note  is  the  case  where  the  decedent,  whether 
testate  or  intestate,  was  a  member  of  a  partnership.  In  this  case  not  only 
the  will,  if  there  be  one,  but  the  articles  of  copartnership  may  be  the  deter- 
mining factors  as  to  the  representative's  right  or  duty.  Generally  speaking, 
the  surviving  partner  must  liquidate.  See  Holmes  v.  Gilman,  138  N.  Y. 
369.  Thbse  interested  in  realizing  whatever  the  decedent's  share  may  prove 
to  be  will  not  be  prejudiced  thereby,  for,  as  was  held  in  the  case  just  cited, 
the  fiduciary  relation  of  a  partner  to  his  copartner,  discussed  by  Peck- 
ham,  J.,  is  enhanced  in  the  case  of  a  surviving  partner;  see  King  v.  Leigh- 
ton,  100  N.  Y.  392,  and  the  representative  may  deal  with  the  survivor  on 
the  basis  of  the  agreement  itself  or  independently  thereof,  and  if  he  make 
a  prudent  adjustment,  such  as  would  be  made  by  an  ordinarily  prudent 
man  for  himself,  it  will  be  sustained  upon  his  accounting.  Under  this  cate- 
gory might  fall,  also,  the  case  of  the  surviving  partner  being  the  person 
selected  by  the  decedent  as  his  executor.  Or  where  the  surviving  partner 
may  have  been  appointed  administrator,  in  which  case  it  may  be  his  duty 
under  the  agreement  independently  of  the  will  to  continue  the  business 
for  the  benefit  of  himself  and  of  the  estate  during  the  time  fixed  by  the 
articles.-  So  held  in  a  case  where  the  survivor  was  the  administrator  of 
his  deceased  copartner.  Matter  of  Laney,  50  Hun,  15,  aff'd  119  N.  Y.  607. 
But  in  Matter  of  Ledvitt,  28  Abb.  N.  C.  457,  it  was  held,  that  where  the 
sole  executor  was  the  surviving  partner,  he  was'  disqualified  from  agreeing 
with  himself  as  surviving  partner,  under  a  provision  of  the  articles  of  co- 
parthei^hip  that  the  business  should  be  settled  up  by  the  consent  of  the 
survivor  and  the  legal  representatives  of  the  party  dying,— and  could  not, 
therefore,  justify  the  retention  of  the  capital  of  his  deceased  partner  in  the 
business.  A  will,  executed  at  a  time  when  the  legal  rate  of  interest  was  7 
per  cent  per  annum,  containing  a  provision  that  the  testator's  interest  in 
a  partnership  business  might  be  allowed  to  remain  therein  if  interest  was 
paid  thereon  at  the  rate  of  7  per  cent  per  annum,  should  be  construed  as 
simply  indicative  of  the  testator's  purpose  to  secure  the  maximum  rate  of 
interest  at  the  time  of  the  inception  of  the  loan  and  not  cif  an  intention  by 
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the  testator  to  make  the  payment  of  interest  at  7  per  cent  a  condition. 
Matter  of  Wotherspoon,  45  Misc.  81. 

The  surviving  partner  is  in  equity  considered  a  trustee  to  pay  the  debts 
and  dispose  of  the  effects  for  the  benefit  not  of  himself  alone,  but  also  of 
the  estate  of  his  deceased  partner,  and  so  it  may  be  said  the  capital  of  the 
deceased  partner  is  to  be  treated  as  a  trust  fund  and  when  it  has  been  em- 
ployed in  carrying  on  the  business  cencern  so  much  of  the  subsequent 
profits  as  can  be  attributed  to  its  emplbyment  must  be  accounted  for  by 
those  who  have  used  it.    See  Skidmore  v.  Collier,  8  Hun,  50. 

From  a  consideration  of  the  principles  above  enunciated  it  will  be  seen 
that  to  continue  a  business  for  the  purpose  of  realizing  thereon,  even  though 
it  be  for  a  term  of  years  directed  in  the  decedent's  will,  or  by  him,  in  ad- 
vance of  his  death,  contracted  for  in  the  partnership  agreement,  is  one 
thing,  and  does  not  warrant  the  entirely  different  procedure  of  the  repre- 
sentative gomg  into  a  new  partnership  and  seeking  to  bind  the  estate 
thereby.  In  such  case  the  executor  would  be  subjected  to  criticism  as 
though  he  had  been  employing  the  estate  funds  in  his  own  business  and  he 
could  be  required  to  account  for  their  use  at  the  highest  legal  rate  of  in- 
terest, or  for  actual  profits,  if  the  beneficiaries  elected  to  compel  him  to  do 
so.  Matter  of  Myers,  131  N.  Y.  409, 43  St.  Rep,  265,  908;,lfatfer  ofMunzor, 
4  Misc.  374;  Matter  of  Peck,  79  App,  Div.  296,  80  N.  Y.  Supp.  76,  aff'd 
177  N.  Y.  538;  Matter  of  Silkman,  121  App.  Div,  202,  105  N.  Y.  Supp. 
872,  aff'd  190  N.  Y.  560.  For  a  case  where  the  survivors,  who  were  also 
executors,  incorporated  the  business,  turned  in  the  decedent's  share,  and 
received  stock  therefor,  see  Matter  of  Boyer,  54  Misc.  182.  A  reduction, 
by  an  executor,  of  the  rate  of  interest  on  testator's  capital,  contributed  to 
a  firm  of  which  both  were  members,  amounts  to  a  liquidation,  and 'makes 
the  executor  chargeable  for  the  whole  amount  of  such  capital,  without 
deduction  for  bad  debts.  Matter  of  Foote,  43  St.  Rep.  350,  17  N.  Y.  Supp. 
44.  The  profits  are  to  be  treated  as  income.  Matter  of  Slocum,  169  N.  Y. 
153;  Matter  of  Rogers,  37  Misc.  54,  74  N.  Y.  Supp.  829,  aff'd  80  App.  Div. 
362;  Matter  ofMcCollum,  80  App.  Div.  362,  80  N.  Y.  Supp.  755.  But  com- 
pare Matter  of  Marx,  117  App.  Div.  890;  Matter  of  Weaver,  53  Misc.  244, 
104  N.  Y.  Supp.  475. 

§  775b.  Surrogate's  power  to  resolve  disagreements  or  direct  adminis- 
tration. — It  often  happens  in  the  first  stage  of  an  administration  or 
perhaps  later,  that  executors  disagree,  either  respecting  the  measure  of 
responsibility  or  of  duty  each  shall  assume  or  perform,  or  the  custody  of 
moneys  or  the  place  where  the  fund  shall  be  deposited;  and  since  it  is  not 
proper  that  their  dissensions  shall  in  any  way  prejudice  the  rights  of 
persons  interested  in  the  estate,  the  Surrogate  is  given  ample  control  by 
§  2698  of  the  Code  to  settle  these  disputes.    The  section  reads  as  follows: 

§  2698.    Surrogate  may  direct  as  to  custody,  where  co-execiUors,  etc.,  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree,  respecting  the 
custody  of  money  or  other  property  of  the  estate;  or  two  or  more  testamentary 
trustees,  or  guardians  of  the  property  disagree,  respecting  the  custody  of  money  or 
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other  property,  belonging  to  a  fund  or  an  estate  which  is  conimittedi  to  theii;  joint 
charge;  the  surrogate  may,  upon  the  petition  of  either  of  them,  or  of  a  creditc|r  or 
person  interestecj  in  the  estate,  and  proof,  by  affidavit,  of  the  facts,  make  an  oijder, 
requiring  them  to  show  cause,  why  the  surrogate  should  not  give  directions  in  the 
premises.  Upon  the  return  of  the  order,  the  surrogate  may,  in  his  discretion  make 
an  order,  directing  that  any  property  of  the  estate  or  fund  be  deposited-  in  a  safe 
place,  in  the  joint  custody  of  the  executors,  administrators,  guardiansj  or  testjr 
mentary  trustees,  as  the  case  requites,  or  subject  to  their  joint, order;  or  that,  jthe 
money  of  the  estate  be  deposited  in  a  specified  safe  bank  or  trust  company,  to  their 
joint  credit,  and  to  be  drawn  out  upon  their  joint  order. 
Former  §  2602  of  this  Code.  '  ■ 

The  various  books,  papers,  etc.,  of  the  decedent  are  the  property  oi  the 
estate,  and  therefore  the  common  property  of  all  the  executors;  and  no  one 
or  more  of  the  executors  have  the  right  to  withhold  from  a  co-executor 
access  to  such  books  and  papers,  nor  to  the  books  of  account  of  the  estate 
itself,  and  it  is  proper  in  such  cases  that  the  executor  sought  to  be  excluded 
from  his  rights  and  duties  may  apply  to  the  Surrogate  for  an  order  under 
this  section  of  the  Code  directed  to  the  other  executors  to  show  cause  why 
the  Surrogate  should  not  give  appropriate  direction  in  the  premises.  See 
Matter  of  Stern,  33  Misc.  542.  The  remedy  is  a  summary  one  and  enables 
the  Surrogate  to  enforce  the  safeguarding  of  the  estate  or  fund.  Former 
§  2602  closed  with  the  words,  "Disobedience  to  such  a  directibn  may  be 
punished  as  a  contempt  of  the  court."    It  is  now  omitted  as  surplusage. 

This  power  of  control  may  be  concisely  said  to  comprehend  the  power 
to  compel  an  executor  to  do  whatever  the  law  requires  him  to  do.  'Seaman 
V.  Duryea,  10  Barb.  523.  Thus,  as  the  law  requires  them  to  execute  the 
testator's  will,  it  is  properly  held  that  the  Surrogate  has  power  to^compel 
executors  to  perform  what  is  their  manifest , duty  under  said  will.  DuBois 
V.  Sands,  43  Barb.  412.  So,  in  Wood  v.  Brown,  34  N.  Y.  337,. the  principle 
above  noted  is  laid  down  that  the  Surrogate  may  interfere  to 'control  the 
conduct  of  an  executor  in  case  he  refuses  to  perform  the  duties  which  the 
law  casts  upon  him  and  which  are  necessary  to  preserve  the  estate.  <  And"  in 
that  case  it  is  stated  that  this  power  can  only  be  invoked  in  aid  of  some 
regular  jjroceeding  which  the  statute  authorizes  to  be  begun  against  execu- 
tors and  administrators,  and  the  court  proceeds,  "The  Srarogate  cannot, 
for  instance,  prevent  an  executor  from  bringing  or  prosecuting  a  suit  nor 
can  he  interfere  with  an  executor  to  control  him-  while  in  the  drderty  dis- 
charge of  his  duties."  So  in  Estate  of  Sarah  Hastings,  N.  Y.  L.  J.,  June!27, 
1902,  it  was  held  that  a  Surrogate  would  not  overrule  the  decision. of  an 
executor  in  good  faith  except  upon  proof  that  his  conduct  is  inconsistent 
with  the  honest  and  faithful  discharge  of  his  duties.  This  case  s  involved 
a  refusal  to  satisfy  a  mortgage.  Th'e  court  referred  to  its  power  of  removal 
if  a  proper  case  were  made  out,  citing  Banning  v.  Gunn,  4  Dem.  337,  339: 

The  question  has  usually  arisen  where  the  executor  in  the  exercise  of  his 
right  to  control  the,  assets  and  to  dispose  of  them  without  the  cdopieration 
of  his  associate  {Douglass  y.Satterlee,  ll,,John^^,16i  Ai^Jt^enpurg  ■y.,A.j-ken- 
burg,  27  Misc.  760,  762;  Wheeler  v.  Wheeler,  9  Cow.  34;  Rertellv.  Bpgert, 
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9  Paige!,  52;  Brennan  v.  Lane,  4  Dem.  322,  328),  is  sought  to  be  restrained 
at  the  instance  of  a  co-executor.  Section  2698  now  provides  what  may  be 
done  in  the  cases  specified  therein  in  this  regard,  but  even  this  section  does 
not  give  the  court  a  right  to  interfere  with  the  "orderly  exercise  of  his 
rights"  by  an  executor.  So  in  Brennan  v.  Lane,  supra,  Rollins,  Surr.,  say? 
at  page  328:  "The  general  right  of  an  executor  or  administrator  to  sell  at 
his  pleasure  the  personal  property  of  his  decedent's  estate  in  order  to  pro^ 
vide  means  for  the  payments  of  debts  and  of  legacies  or  distributive  shares, 
is,  of  course,  wfell  settled,"  citing  Rogers  v.  Squires,  26  Hun,  388;  Bradner  v. 
Faulkner,  34  N.  Y.  347;  Sherman  v.  Willett,  42  N.  Y.  146;  and  so  in  that 
case  he  hdd  that  the  decision  of  the  question  whether  an  immediate  sale 
of  a  liVery  stable  property  was  advisable  or  whether  it  should  be  delayed 
for  three  months,  involved  "the  exercise  of  ordinary  administrative 
functions  with  whose  orderly  discharge  the  Surrogate  is  powerless  to 
interfere." 

In  Matter  of  Gilman,  41  Hun,  561,  the  power  of  the  Surrogate  was  up- 
held On  the  authority  of  Wood  v.  Brown,  supra,  and  Jenkins  v.  Jenkins, 
1  Paige,  243,  to  compel  an  executor  to  deposit  securities  in  a  trust  com- 
pany, on  the  ground  that  they  were  not  entirely  free  of  risk  while  remaining 
in  his  possession. 

In  Chambers  v.  Cruikshank,  5  Dem.  414,  Rollins,  Surr.,  construing  §  2602 
of  the  Code,  which  he  intimated  had  been  enacted  as  the  result  of  the  de- 
cisions in  Wood  v.  Brown,  34  N.  Y.  337,  and  Burt  v.  Burt,  41  N.  Y.  46, 
passed  upon  this  question  of  joint  control  of  the  securities  of  an  estate 
and  ob&erVes  at  pages  419  et  seq. 

"Itis  a  well  known  doctrine  of  the  law  that  where  there  are  two  or  more 
executors  of  an  estate,  they  are  regarded  but  as  one  person  representing 
the  testator,  and  therefore  the  acts  done  by  any  one  of  them,  which  relate 
either  to  the  delivery,  gift,  sale,  payment,  possession  or  release  of  the 
testator's  goods,  are  deemed  the  acts  of  all;  for  they  have  a  joint  and 
entire  authority."  One  of  them  is  as  much  entitled  as  any  of  the  others, 
in  the  absence  of  specific  directions  to  the  contrary,  either  in  the  will  of 
their  testator,  or  in  the  lawful  order,  judgment  or  decree  of  a  competent 
court,  to  collect  the  personal  estate  and  to  hold  it  in  his  own  possession, 
apart  from  the  control  of  his  associates.  Murray  v.  Blatchford,  1  Wend. 
583,  616;  Hertell  v.  Bogert,  9  Paige,  52;  Douglass  v.  Satterlee,  11  Johns.  16; 
Sutherland  v.  Brush,  7  Johns.  Ch.  17;  Brennan  v.  Lane,  4  Dem.  322;  Hall  v. 
Carter,  8  Ga.  388;  Wheeler  v.  Wheeler,  9  Cow.  34. 

He  continues:  "But  it  seems  to  me  that,  in  the  enactment  of  the  provi- 
sion upon  which  the  present  application  is  based,  it  was  the  express  pur- 
pose of  the  legislature  to  modify  the  rule  of  law,  which,  but  for  that  pro- 
vision, might  make  such  an  appHcation,  either  to  the  Supreme  Court  or  to 
the  Surrogate,  ineffectual. 

"In  Burt  Y.  Burt,  the  court  said  that,  as  the  relations  of  the  plaintiff 
executor  and  the  defendant  executor  had  ceased  to  be  amicable,  'it  would 
have  been  altogether  wise  and  suitable,'  if  they  had  of  their  own  motion 
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made  joint  deposit  of  the  funds  which  the  testator  had  confided  to  their 
charge.  ^ 

"This  suggests  what  seems  to  me  the  most  satisfactory  test  by  which  to 
determine,  in  any  given  case,  whether  the  discretionary  authority,  now 
expressly  conferred  upon  the  Surrogate  by  [then]  §  2602  of  the  Code, 
should  or  should  not  be  exercised.  The  occasion  for  enforcing  a  joint 
custody  is  found  to  have  arisen,  whenever  the  circumstances  are  such  ■ 
that  joint  custody,  pursuant  to  an  ajgreement  of  the  executors  themselves, 
would  commend  itself  to  the  Surrogate  as  suitable  and  wise. 

"Now,  there  is  nothing  in  the  will  of  this  test^itor  indicating  that  he 
reposed  greater  trust  and  confidence  in  one  of  the  parties  to  this  proceed- 
ing than  in  the  other;  there  is  nothing  in  the  papers  before  me  tending  to 
show  that  it  would  impair  the  security  of  the  property  of  the  estate  to  take 
it  from  the  sole  custody  of  the  respondent  and  place  it  in  the  joint  custody 
of  himself  and  his  associate.  For  aught  that  appears,  they  can  meet  to- 
gether without  inconvenience  whenever  conference  or  combined  action 
shall  be  necessary  or  desirable.  It  is  not  shown  that  the  interests  of  the 
estate  would  be  prejudiced  by  requiring  a  joint  custody  of  its  assets.  And 
there  are  certain  considerations  which  seem  to  make  such  jxxint  custody 
desirable."/ 

Applying  this  test,  it  is  clear  that  it  is  not  a  matter  of  course  to  require 
the  joint  deposit  of  estate  securities;  the  applicant  must  still  make  out  a 
case  calUng  for  the  Surrogate's  interference  and  showing  that  the  preserva- 
tion of  his  rights  and  interests  or  of  those  of  others  require  the  favorable 
exercise  of  the  discretion  vested  in  the  Surrogate.  Matter  ofAdler,  60  Hun, 
481.  With  the  exercise  of  that  discretion  the  Appellate  Court  will  not  in- 
terfere unless  it  .is  apparent  that  it  has  been  abused.    Ibid, 
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§.  776.  Duty  of  the  executor  or  administrator. — The  statute  constantly 
uses  together  the  terms  "any  creditor  or  person  interested."  The  bene- 
ficiaries are  interested  in  what  remains  after  creditors  are  paid.  Therefore 
they  are  interested  in  how  much  is  deducted  to  pay  creditors,  and  can  assert 
upon  an  accounting  that  a  creditor  was  overpaid,  or  should  not  have  been 
paid  at  all.  So,  after  the  estate  has  been  inventoried  and  appraised,  aijd 
before  the  proceedings  to  fix  the  amount  of  transfer  tax  payable  are  ini- 
tiated, it  is  the  duty  of  the  representative  to  ascertain  the  debts  of  the 
decedent.    Matter  of  Warrin,  56  App.  Div.  414. 

It  is  advisable  to  do  this  before  the  transfer  tax  proceedings,  because  of 
the  deduction  to'  which  the  estate  is  entitled  by  reason  of  such  debts,  in 
fixing  the  net  amount  of  the  tax  payable. 

In  the  chapter  on  Accountings,  post,  will  be  found  the  discussion  of  the 
topic  of  disputed  claims  against  the  estate  coming  up  upon  the  accounting 
for  the  estate.  This  chapter  deals  with  the  topic  of  the  executor's  or  ad- 
ministrator's duty  to  ascertain  his  decedent's  obligations  as  a  vital  pre- 
liminary to  administration. 

§  777.  Liquidation  of  debts  before  the  Revised  Statutes. — Escecutors 
and  administrators  have  always  been  required  to  proceed  "with  diligence" 
to  pay  the  debts  of  the  decedent.  The  present  system  of  ascertaining  the 
creditors,  and  liquidating  the  debts  of  the  decedent,  differs  materially 
from  that  prevailing  before  the  adoption  of  the  Revised  Statutes.  The 
changes  introduced  tend  to  discourage  multiplicity  of  suits,  and  to  secure 
a  perfect  equality  among  creditors  of  the  same  class,  which  before  was 
frequently  not  the  case.  A  brief  statement  of  the  former  system  will  shed 
light  upon  the  one  at  present  prevailing.  Under  the  old  system,  a  personal 
representative,  immediately  upon  his  appointment,  or,  if  none  was  ap- 
pointed, then  any  person  who  intermeddled  with  the  estate  as  an  adminis- 
trator de  son  tort,  was  liable  to  an  action  for  the  recovery  of  a  debt  due  by 
decedent.  The  estate  was  always  presumed  to  be  solvent,  and  sufficient  to 
pay  all  claims  in  full,  and,  therefore,  it  was  not  necessary  to  allege,  in  the 
declaration,  that  the  represeptative-defendant  had  assets.  If  this  pre- 
sumption was  not  rebutted  by  plea  a;nd  proof,  and  judgment  was  had 
against  the  personal  representative,  whether  by  default  or  on  demurrer, 
upon  verdict  on  any  plea,  except  plene  administravit,  or  admitting  assets 
to  such  a  sum  in  riens  ultra,  he  was  concluded  from  denying  that  he  had 
assets  to  satisfy  the  judgment;  3  Wms.  on  Ekrs.  (6th  Am.  ed.)  2070; 
People  V.  Judges  of  Erie,  4  Cow.  445.  Unless;  therefore,  the  representative 
§§  776,  777  961 
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was  prepared  to  admit  that  he  had  assets  applicable  and  sufficient  for  the 
payment  of  the  claim,  he  was  obliged  to  contest  the  action,  though  pre- 
pared to  admit  the  claim  to  be  a  just  one.  Thus,  to  an  action  on  a  simple 
contract  debt  of  the  decedent,  the  representative  could  plead  that  he  had 
fully  administered  all  the  goods,;  etc.,  of  the  decedent,  which  had  come  into 
his  hands  to  be  administered^technically,  a  plea  of  plene  administravit. 
If  he  admitted  the  possession  of  a  certain  amount  of  assets,  but  not  enough 
to  pay  the  debt  in  suit,  this  was  a  plea  of  plene  administravit  prceter;  or  he 
might  admit  assets  and  plead  that  there  were  other  debts  to  which  they 
were  applicable,  in  preference  to  the  debt  in  suit.  Thus,  to  an  action  on  a 
simple  contract  debt,  he  could  plead  that  he  had  fully  administered,  ex- 
cept as  to  one  hundred  dollars,  and  that  there  was  an  unpaid  judgment 
debt  for  more  than  that  amount,  or  a  bond  debt,  or  a  simple  contract  debt 
upon  which  a  suit  had  been  commenced,  or  a  debt  due  to  himself  for  which 
he  had  retained.  See  2  Chitty  PL  (17th  Am.  ed.)  382  et  seqr,  3  Wms.  on 
Exrs.,  1941  et  seq.  With  few  exceptions,  where  a  plea  was  found  against 
an  executor  or  administrator,  he  became  personally  liable  for  the  costs,, 
and  when  he  pleaded  that  he  was  never  executor  or  administrator  (ne 
ungues  eicecuim-  or  odministriitor) ,  or  that  a  release  ha,d  been  given,  he  was 
personally  liable  for  the  damages  as  well  as  the  costs,  the  reason  given 
being  that  he  had  pleaded  a  plea  which  he  knew  to  be  false,  and  had  thus 
unnecessarily  delayed  the  plaintiff.  People  v.  Judges  of  Erie,  4  Cow.  445. 
Indeed,  the  whole  reason  for  subjecting  representatives  to  personal  liability 
for  costs  was  their  having  pleaded  falsely;  but  a  plea  which  the  decedent 
might  have  made,  such  as  nan  assumpsit  or  nan  assumpsit  sex  annos,  was 
not  considered  technically  a- false  plea,  though  the  jury  found  for  the 
plaintiff.  Osterhout  v.  Hardenbergh,  19  Johns.  266;  Evans  v.  Pierson,  1 
Wend.  30. 

The  form  of  the  judgment  against  a  representative  depended  upon  the 
pleadings.  If  the  defendant  pleaded  that  he  had  never  been  executor,  etc., 
or  a  release  to  himself,  and  the  issue  was  found  against  him,  the  judgment 
was  that  the  plaiatiff  do  recover  the  debt  and  costs,  to  be  levied  out  of  the 
assets  of  the  testator,  etc.,  if  the  defendant  have  so  much,  but  if  not,  then 
that  both  the  debt  and  costs  be  levied  out  of  the  defendant's  own  goods.  If 
the  defendant  pleaded  any  other  plea,  except  the  two  above  mentioned,, 
the  judgment  directed  the  execution  to  be  levied  out  of  the  goods  of  the 
testator,  eitc,  if  (the  defendant  had  so  much,  a,nd  if  not,  then  the  costs  to 
be  levied  out  of  the  goods  of  the  defendant.  If  the  executor  pleaded  plene 
administravit,  either  general  or  special,  and  nulla  bona  or  nulla  bona  ultra, 
and  the  plaintiff  was  satisfied  of  the  truth  of  the  plea,  or,  on  issue  joined, 
it  was  found  for  the  defendant,  then  the  judgment  was  for  execution  to  be 
levied  of  future  assets  quando  acciderint.  The  difference  between  these 
two  sorts  of  judgment  is  not  so  great  as  would  at  first  appear,  for  although 
the  judgment;  was  only  de  bonis  testatoris,  yet  the  executor,  upon  a  defi- 
ciency of  assets,  was  ultimately  obliged  to  pay  the  debt  and  the  costs 
out  of  his  own  property,  because  the  judgment,  as  above  stated,  was  con- 
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elusive  proof  of  assets  in  his  hands  sufficient  to  satisfy  it;  and  where  the 
executor,  to  a  writ  of  execution  in  such  a  case,  rfe  bonis  testatoris,  did  not 
produce  assets  sufficient  to  satisfy  the  judgment,  the  sheriff  might  return  a 
devastavit  by  the  executor,- and,  upon  this  retiirn,  an  execution  de  bonis 
propriis  might  issue.  People  v.  Judges  of  Erie,  supra.  By  taking  a  judg- 
ment to  be  levied  on  future  assets,  the  plaintiff  admitted  full  adminis- 
tration of  the  estate  up  to  that  time,  and  could  not  have  execution  until 
some  assets  came  into  the  hands  of  the  defendant,  when  he  might  bring 
an  action  of  debt  on  the  judgment,  or  take  a  proceeding  scire  facias  to  have 
execution  issued  on  the  judgment,  and,  in  such  action  or  such  proceeding, 
the  liability  of  the  executor  for  assets  that  had  come  to  his  hands,  or  that 
he  ihight  have  collected  aftei-  the  judgment,  was  determined.  2  Arch- 
bold's  Pr.  86;  1  Paine  &  Duer's  Pr.  51.  It  will  be  seen,  therefore,  that 
actions  at  law  against  executors  and  administrators  were  used  as  means, 
not  only  of  establishing  the  legality  of  claims  against  the  estate,  but  also 
of  determining  the  question  of  the  proper  conduct  and  management  of  the 
estate  by  the  representative,  and  the'  amount  of  assets  for  which  he  was 
accountable. 

§  778.  Liquidation  of  debts  under  the  Revised  Statutes. — The  Re- 
vised Statutes  altered  the  whole  system  of  the  common  law  in  this  regard. 
A  judgment  against  an  executor  or  administrator  now  proves  nothing  more 
than  the  amount  of  the  indebtedness  of  the  estate  to  the  plaintiff.  The 
jurisdiction  as  to  the  accounts  is  given  to  the  Surrogate's  Court  or  a  court 
of  equity;  and  the  judgment  creditor  cannot  have  a  distribution  of  the 
estate,  except  through  the  medium  Of  those  tribunals,  nor  can  he  lawfully 
issue  execution  on  his  judgment,  except  on  the  order  of  the  Surrogate.  The 
judgment  is  in  fact  only  a  liquidation  of  the  debt,  and  does  not  conclude 
the  executor  or  administrator,  on  the  question  of  assets  at  all.  Ginochio  v. 
Porcella,  3  Bradf.  277.  "The  old  system  of  preferential  administration 
having  been  almost  entirely  subverted,  all  the  pleadings  and  other  parts 
of  the  ancient  superstructure,  in  so  far  as  it  was  raised  for  the  protection 
of  that  system,  have  gone  with' it."  Per  Cowen,  J.,  Parker  v.  Gainer,  17 
Wend.  559.  See  Allen  v.  Bishop,  25  id ^  414.  ■  Since  questions  relating  to 
the  due  administration  of  the  estate  cannot  now,  as  formerly^  be  deter- 
mined in  an  action  for  the  decedent's  debt,  against  the  personal  represent- 
atives of  the  debtor,  a  judgment  in  such  an  action  is  no  longer  evidence 
of  assets  or  of  want  of  theOi;  Gmockio  v.  Porcella,  3  Bradf.  277.  See  now, 
Code  Civ.  Proc,  §  1824.  It  seems  clear,  therefore,  that  the  provision  of 
the  statute,  retaining  the  old  form  of  judgments  against  executors  and 
administrators,  was  incongruous  and  out  of  harmony  with  the  modem 
system.  2  R.  S.  88,  §§  31,  39.  In  Allm  v.  Bishop,  25  Wend.  414,  Nelson, 
Ch.  J;,  said:  ''There  are  some  sections  in  the  Revised  Statutes  which  it  is 
impossible  to  reconcile  with  the  general  system  prescribed  in  respect  to 
the  settlement  of  estates  Of  deceaisfid  persons.  The  System  itself  does  not 
seem  to  have  been  fully  comprehended  by  its  authors.  A  pro  rata  distribu- 
tion among  the  creditors  of  a  class,  in  case  of  a  deficit  of  assets,  is  a  funda- 
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mental  principle,  for  the  enforcement  of  whicli  abundant  provision  has 
been  made."    See  Parker  v.  Gainer,  17  Wend^  559, 

§  779.  Equality  among  creditors  the  present  rule. — The  general  prin- 
ciple pervading  the  present  system  of  settling  decedent's  estates  is,  that 
the:  executor  or  administrator  is  to  be  deemed  a  trustee  for  all  the  persons 
interested  in  the  estate,  and  that  a-U  such  persons,  whose  claims  are  equally 
meritorious,  are  equally  entitled  to  payment;  the  whole  of  the  assets,  are 
brought  under  the  control  of  the  Surrogate's  Court,  and  not  a  dollar  can 
be  reached,  by  execution  or  otherwise,  without  his  assent.  Nothing  is 
gained,  therefore,  by  a  creditor  in  obtaining  a  judgment  against  the  repre- 
sentatives, beyond  the  liquidation  of  the  debt.  Mills  v.  Thursbyi  2  Abb^ 
Pr,  432._  It  is  clearly  a  principal  object  of  the  present  system  to  produce 
equality  among  the  creditors,  of  a  decedent,  giving  a  preference  to  certain 
classes  of  debts  only. 

I  780.  Ascertaining  the  debts. — It  is,  therefore,  important  for  the 
representative  to  ascertain,  before  proceeding  to  discharge  a  debt,  the 
probable  amount  of  the  assets  applicable  to  the  payment  of  debts,  and 
also  the  nature  and  extent  of  the  decedent's  indebtedness;  otherwise,  if 
after  paying  some  of  the  debts,  there  is  not  enough  left  to  pay  the  others  in 
full>  he  is  chargeable  with  the  excess  of  the  pro  mta  paid.  Nichols  v.  Chap- 
man, 9  Wend.  452;  Clayton  v.  Wardell,  2  Bradf.  1;  Veeder  v.  Mudgett,  95 
N.  Y.  295;  Matter  of  Keef,  43  Hun,  98.  The  personal  representative  is  a 
trustee  for  all  the  creditors.  BuckhoiU.  v.  Hunt,  16  How.  Pr.  407.  To  en- 
able him,  therefore,  to  ascertain  all  the  creditors,  and  to  determine  def- 
initely the  amount  of  all  the  claims  against  the  deGedfent,  he  is  authorized, 
by  public  notice,  to  require' all  such  claims  to  be  presented  to  him  within 
a  certain  time.  The  principle  on  which  the  statute  proceeds  ia,  that  the 
representative,  being  a  trustee,  is,  like  all  trustees  where  the  names  of  the 
cestuis  que  trustent  are  not  given  in  liie  deed,  bound  to,  exercise  the  utmost 
care  before  he  accepts  a  claim  as  entitled  to  payment,  and  the  law  will 
afford  him  a  reasonable  time  to  examine  it. 

'  §-  780at  Ad-interim  restraint  on  creditors. — In  furtherance  of  the  same 
object,  judgment- creditors  are  restrained  by  statutory  provision  from  is- 
suing execution  upon  a  judgment  against  an  executor  or  administrator, 
unless  on  an  order  of  the  Surrogate , who  appointed  him.  And  if  there  is  a 
deficiency  of.  assets,  execution  can  issue  only  for  the  sum  that  appears  to 
be  a  just-  proportion  of  the  assets  applicable  to  the  judgment.  Code  Civ. 
Proc.,  §§  1825,  182%  The  rule  a^t  common  law  was,  that  every  one  was 
conclusively  presumed  to  have  knowledge  of  what  was  transacted  in  the 
king's,  courts,  and  that  the  record  was  constructive  notice  to  eyery  ope 
affected  thereby  of  all  therein  contained;, and  an  executor  or  administrator 
could  not  excuse  himself  for  haying  consumed,  the  estate  in  paying  debts 
of  an  inferior  degree^  by  showing  want  of,  knowledge  of  the  judgment.  And 
this  is  still  the  rule,  unless  the  representative  avails  himself  of  the  right 
to  publish  notice,  etc.  Ag  a  further  restraint  upon  creditors,  it  is  provided 
that  costs  cannot  be  recovered  against  executors,  or  administrators,  excep;t 
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in  cerMn  cases  where  the  claims  sued  on  have  been  rejected  by  the  execu- 
tors. The  creditor's  right  of  action,  ho\yever,  is  not  absolutely  suspended; 
he  may  prosecute  his  action,  but  he  must  do  so  at  his  own  cost  and  ex- 
pense, and  not  at  the  cost  and  expense  of  the  estate,  unless  he  can  show 
that  the  executor  has  been  guilty  of  some  laches  or  illegal  act  in  regard  to 
the  adjustment  of  his  claim.    Buckhout  v.  Hunt,  16  How.  Pr.  407. 

The  Code  prescribes  the  manner,  in  which  the  debts  are  to  be  ascertained, 
the  scheme  of  the  new  act  being  considerably  modified  and  simplified. 

The  preliminary  provisions  are  as  follows: 

§  2677.    Notice  to  creditors;  affidavit  of  claimant. 

The  executor  or  administrator  at  any  time  after  the  granting  of  his  letters,  may 
insert  a  notice  once  in  each  week  for  six  months  in  such  newspaper  Or  newsjidpers 
printed  in  the  county  as  thfe  surrogate  directs,  requiring  all  persCms  having  claims 
■against  the  deceased  to  exhibit  the  same,  with  the  vouchers  therefor,  to  him,  at 
a  place  to  be  specified  in  the  notice,  at  or  before  a  day  therein  named,  which  must 
be  at  least  six  months  from  the  day  of  the  first  publication  of  the  notice.  The 
executor  or  administrator  may  require  satisfactory  vouchers  in  support  of  any  clajm 
presented  and  thfc  affidavit  of  the  claimant  that  the  claim  is  justly  due,  that  no 
payments  have  been  made  thereon,  and  that  there  are  no  offsets  against  the  same  to 
the  knowledge  of  the  claimant. 

Former  §  2718  of  this  Code,  in  part.  From  2  R.  S.  88,  8?,  §§  34^39;,  L.  1859, 
c.  261;  L.  1880,  c.  245;  L.  1890,  c.  456;  L.  1893,  c.  686. 

§2678.     Effect  of  failure  to  present  claim  pursiuxnt  to  notice. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the  executor  or  adm'inia- 
trator  within  six  months  from  the  first  publication  of  the  notice  to  creditors,  or, 
if  no  notice  be  published;  within  one  year  from  the  date  of  issue  of  letters,  the 
executor  or  administrator  shall  not  be  chargeable  for  any  assets  or  moneys  that  he 
may  have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in  making 
distribution  to  the  next  of  kin  before  such  claim  was  presented. 

From  former  §  2718  of  this  Code,  in  part,  modified. 

Under  these  sections  there  are  three  points  requiring  discussion: 

(a)  The  notice  for  claims. 

(6)  The  presentation  of  claims. 

(c)  The  effect  of  failure  to  present  claims. 

§  781.  A.  The  notice  for  claims. — The  importance  of  giving  the  notice 
provided  for  by  §  2677,  is  indicated  by  two  provisions. 

A.  If  notice  be  published,  and  a  creditor  neglects  to  present  his  claim 
pursuant  to  its  terms,  then  by  §  2678,  "the  executor  or  administrator  shall 
not  be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in  satis- 
faction of  any  lawful  claim,  or  of  any  legacies^  or  in  making  distribution 
to  the  next  G(f  kin  before  such  suit  was  commenced."  This  means  the  execu- 
tor or  administrator  shall  not  be  chargeable  thefefor  as  executor,  nor  re- 
quired to  account  therefor  to  such  creditor.  It  does  not  mean;  however, 
that  the  debt  against  the  estate  cannot  be  liquidated  by  a  formal  judgment. 
Mayor  v.  Gorman,  26  App.  Div.  191,  197, 199.  Read  opinion  of  Barrett,  J., 
pp.  197  et  seq.,  on  history  of  this  legislation. 

The  provision  of  the  Code  is  merely Jor  the  protection  of  the  representa- 
tives, and  there  is  no  absolute  legal  obligation  to  give  notice  or  advertise 
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for  claims  against  the  estate.    Fliess  v.  Buckley,  90  N.  Y.  286,  292,  citing 
Bullock  V.  Bogardus,  1  Denio,  27Q.  i 

In  the  case  last  cited,  it  was  held,  that  the  executor  is  not  bound  to  give 
this  notice  in  any  case,  and  that  he  violates  no  duty  by  its  total  omission. 
See  also  Matter  of  Recknagel,  148  App.  Div.  268,  270.  He  may  give  notice 
for  his  own  protection  or  for  the  benefit  of  the  estate.  And  it  was  conse- 
quently held  that  costs  could  not  be  imposed  upon  the  executor  merely  be- 
cause he  had  published  no  notice  for  claims.  Id.,  note  A,  on  p.  278.  Sec- 
tion 2678,  however,  protects  the  representative!  if,  even  when  no  notice  is 
pubUshed,  the  creditor  sleeps  on  his  rights  till  a  year  has  expired  from  the 
date  of  letters. 

But  if  the,  representative  knows  of  the  claim,  though  it  be  not  presented 
under  the  notice,  he  cannot  by  distributing  without  notice,  to  the  claimant 
escape  liability.  Matter  of  Gill,  199  N.  Y.  155.  The  Surrogate  in  case  a 
delinquent  creditor  comes  in  after  distribution. and  asserts  his  claim  will 
first  determine  where  the  representative  had  such  actual  knowledge.  See 
Maiter  of  Recknagel,  supra,  and  Matter  of  Killan,  172  N.  Y.  547. 

The  habiUty  imposed  upon  the  executors  of  a  deceased  stockholder,  who 
was  hable  upon  his  stock  under  the  statute,  imposed  by  the  Court  of  Ap- 
peals, in  the  ease  of  Veeder  v.  Mudgelt;  95  W.  Y.  295,'  was  a  liability  grow- 
ing out  of  the  provisions  of  the  Manufacturing  Corporation  Act  of  1848 
and  tjumed  on  the  fa,ilure  of  the  executors;  to  comply  with  the  statutory 
requirement,  and  is  not  inconsistent  with  i the  proposition  above  stated. 

B.  The  second  provision  is  that  of  §  2681.  Under  this  section  a  period 
of  statutory  limitation  arises.    Thus: 

1.  Publication  of  notice. 

2.  Presentation  of  claina,  ,,,;,,    .i,    ,.        .,  ;  i 

3.  Written  notice  (served)  of  rejection.  This  starts  a  three  months' 
limitation  running  for  .bringing  an  action  thereon.  If  none  be  so  begun 
the  right  to  sue  is  barred,  hut  the  "claim  shall  be  tried  and  determined 
upon  the  judicial  settlement." 

The  notice  to  -present  claims  should  follow,  the  statute.  It  appears  first 
from  §  2677  that  application  must  be  made  to  the  Surrogate  for  his  direc- 
tion as  to  the  newspaper  or  newspapers  "printed  in  the  county."  TJie 
function  of  the  Surrogate  is  not  to  determine  whether  or  not  the  notice 
should  be  published.  That  rests  exclusively  in  the  discretion  of  the  repre- 
sentative, as  does  also  the  time  when  the  publication  of  such  notice!  shall 
commence,  "which  is  any  time  after  the  granting  of  letters/'  but  the 
Surrogate  has  power  to  designate  the  paper  in  which  the  notice; must  be 
inserted.  The  application,  therefore,  need  not  be  verified  but  may  be 
substantially  in  the  following  forni :  ^ 
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Surrogate's  Court, 

County  of  Westchester. 

In  the  Matter  of  the  Estate 

of 

Deceased, 
as  the  of  deceased,  hereby  appl 

for  an  order  of  the  Surrogate  of  the  County  of  Westchester, 
designating  the  newspaper  in  which  to  publish  notice  to  creditors 
of  said  deceased,  to  present  their  claims  according  to  law. 
Said  deceased,  at  the  time  of  death,  resided  in  the 


of 


in  (note). 
'    Dated 


County  of  Westchester,  and  was  engaged 


19 


(Signature.) 


Application  for  or- 
der designating  news- 
papers in  which  to 
publish  notice  for 
claims  under  §2677 
of  the  Code  of  Civil 
Procedure. 

iVo/e.  Here  state 
such  facts  in  regard 
to  the  business  of  the 
decedent,  its  charac- 
ter ai)d  location,  as 
to  inform  the  Surro- 
gate of  the  probable 

residence  of  creditors,  this  being  requisite  in  order  that  he  may  determine  in  his  dis- 
cretion whether  additional  publication  should  be  made  in  other  counties  pf  the  notice 
for  claims.  The  publication  in  such  other  counties  is'  not  imperative,  but  is  within  the 
power, of  the  Surrogate  to  direct. 

One  Surrogate's  Court  suggested  an  allegation  by  the  executors,  specify- 
ing the  newspapers  considered  by  him  "as  likely  to  reach  all  creditors  of 
the  deceased."  Such  an  allegation  is  helpful,  but  the, designation  of  the 
paper  is  a  "prerogative"  of  the  Surrogate  and  he  is  not  bound  by  the 
suggestion  of  the  executor.  Upon  the  presentation  of  this  application  the 
Surrogate  will  make  an  order  designating  the  newspaper  or  newspapers 
in  which  the  notice  is  to  be  inserted. 


Order  designating 
paper  in  which  to 
publish  notice  for 
claims. 


Present: 


Title. 


Hon. 


Surrogate's  Court 
I  Caption. 


Surrogate. 


Noifi.  The  order 
may  if  desired  specify 
the  time  and  place  of 
presentation  of  claims; 
but  the  form  suggested 
is  in  the  language  of 
the  Code  and  is  suf- 
iBcient. 


On  reading  and.  filing  the  application  of  J  executor 
of  the  last  will  and  testament  of ,  deceased,, for  an  order 

of  the  Surrogate  designating  the  newspapers  ip  which,  to  publish 
the  notice  to  creditors  of  said  decedent  tp  present  their  claims 
according  to  law,  it  is  hereby  ' 

Ordered,  that  published  in  and     '  ''     pub- 

lished in  be  and  they  ihereby  are  designated  as  the  news- 

papers in  which  the  said  executor  may, insert  a  npitipe  pnce  jn 
each  week  fpr  six  mpnths,  requiring  all  perspns  flaying  claims 
against  the  said  deceased  tP  exhibit  the  same,  with  vpuchers 
therefpr,  to  such  executpr  at  a  place  tp  be  specified  iri  such  riotice, 
at  or  before  a  day  therein  named  {which  must  he  at  least  six 
months  from  the  day  of  Ahe  first  publication  of  such  notice)  (note) 
and  it  is  ''.,,■. 

Further  Ordered  {here  insert  provisions,  if  deemed  necessary 
by  the  Surrogate,  for  pvbliccUion  in  pap^s  not  published  in  the 
county  of  the  Surrogate  for  the  purpose  of  notifying  creditors  in 
other  counties). 
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As  soon  as  the  order  designating  the  newspaper  has  been  entered,  publi- 
cation of  the  notice  may  commeticfe.  Hife  notice  should  recite  the  order 
of  the  Surrogate  requiring  persons  having  claims  against  the  decedent  to 
present  them  to  the  executor  pr  administrator  in  person  (llardy  v.  Ames, 
47  Barb.  413) ;  and  it  is  customary  to  designate  as  the  place  for  presenting 
the  claims  the  place  of  business  of  the  executor;  this,  however,  is  not  neces- 
sarily the  residence  or  regular  place  of  business  of  the  eXecutof ,  but  may 
be  the  office, pf  his  attorney.  The  time  within  which  the  claims  are  re- 
quired by  the  notice  to  ,be  presented  must  be  at  leagt  six  months  from 
the  date  of  the  first  publication.  It  is  proper  that  the  notice  should  be 
signed  by  the  executor  or  administrator  and  it  is  customary  that  the  names 
and  addresses  of  his  attorney  should  appear  thereon.  The  notice  may  be 
substantially  as  follows: 

SMITH,   JOHN  HENRY,   In  pursuance  of  an  ofdel'  of 
Notice  to  creditors.     Hon.  Surrogate  of  the  county  of  notice  is  hfereby 

giVien  to  all  persons  having  claims  against  John  Henry  Smith, 
.  Note.    By     section    late  of  deceased,  to  exhibit  the  same  with  the  Vouchers 

2677,  the  executor  is  therefqr  (note)  to  the,  undersigned  executor  of  the  I^st  will  and 
entitled     to     require    testament  of  said  ideceased,  at  .     street  in 

satisfactory  vouchers  the  office  of  Messrs.  A.  &  B.,  his  attorneys  (or  specify  the  execu- 
in  support  of  any  tor's  residents  or  place  of  husiness  if  desired)  on  or  before  the 
claim  presented  with  day  of  19  '     ^ 

an    affidavit;  of    (the        Dated  the  day  of  19. 

claimant,     that     the  Signature  of, 

claim   is   justly    due.  Executor, 

that  no  payment  has        A.  &  B., 
been    made    thereon,  Attorneys  for  Executor, 

that  there  are  no  off-  Office  Address. 

sets  thereon  to  the 
knowledge  of  the 
claimant.    In  practice 

it  is  not  customary  to  incorporate  this  requirement  in  the  notice  to  er^itors.  The 
requirement-  can  be  made  of  the  creditors  when  they  file  their  proofs  of  daim. 

§  782.  B.  Presentation  of  claims  on  or  before  the  day  named  in  the 
published  inoticfe.' — All  persons  having  clainis  against  the  decedent  should 
exhibit  their  claiiiis  to  the  executor  or  administrator  at  the  place  specified 
in  the  notice.  The  proof  oif  Ql^ipi  should  preferably  be  in  fhe  form  of  an 
account  withNthe  estate  of  the  decedent,  verified  by  an  affidavit  substan- 
tially in  the  language  of  §  2677,  that  the  amount  specified  in  the  claim  is 
justly  due,  that  no  payments  have  been  made  thereon  (except  as  credited 
in  the  statement),  and  that  there  are  no  offsets'  against  the  same  to  the 
knowledge,  of  tlie.pl^imanti  (or  if  ttere  are,  that  they  have  been  duly  cred- 
ited). The  object  of  requiring  the  oath  of  claimant  is  not  to  prove  the 
existence  of  the  debt,  but  to  safeguard  the  estate  against  the  exhibition  of 
fictitious  claims,  or  such  as  may  have  been  actually  or  in  part  discharged 
by  him  in  his  lifetime.'  Vibprne  v.  Parker,  66  App.  Div.  277.  See  Matter 
of  Goss,  98  App.  ,piy.  489,  492,  The  following  is  substantially  the  form 
to  use: 
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Estate  op 
To 
E.  g. 
Date 


,  Degeabed 
Dr. 


Item 


Amount 


1906 

Mw 

1908 
May 


1  Promissoiy  ijmte 
Less  payment  on  a/c 

Balance 

and  interest  at 

6%  since  May  3-08 


$500' 
200 

8300 


State  of  New  York, 
Erie  County, 
City  of   Buffalo. 

being  duly  sworn,  says  that  the  foregoing  claim 
against  the  estate  of  late  of  the  of  N.Y., 

deceased,  is  in  all  respects  correct  and  justly  due  and  owing 
■  this  deponent^  that  no  payments  have  been  made  thereon  (other 
than  those  stated  therein),  that  there  are  no  offsets  against  the 
same  to  deponent's  knowledge,  and  deponent  is  now  the  lawful 
owner  of  said  claim. 

And  deponent  further  says,  that  said  claim  ia  not,  npr  is  any 
part  thereof,   secured-  by  judgment,   mortgage,   or  expressly 
charged  upon  the  real  estate  of  said  deceased. 
Subscribed  and  sworn 
to  before  me,  this 
day  of  19 

, . . . ,  AflBant. 

Officer  administering  the  oath  tp  sign  here. 

§  783.  C.  Effect  of  failure  to  present. — The  failure  of  a  creditor  to 
present  his  claim  within  the  time  limited  by  the  statutory  notice  operates 
to  prevent  any  award  of  costs  in  his  favor  against  the  executor  in  subse- 
quent proceedings  to  enforce  his  demand  against  the  estate.  Horton  v. 
Brown,  29  Hun,  654;  Bullock  v.  Bogardus,  1  Denio,  276.  By  service  of  his 
claim  in  due  form  the  creditor  is  put  in  the  position  of  having  his  claim 
become  a  liquidated  and  undisputed  debt  against  the  estate,  in  case  it  is 
not  rejected  by  the  executor  or  administrator.  LMmbert'  v.  Craft,  98  N.  Y. 
342,  349,  citing  Underhill-Y.  Newburger,  4  Redf.  499;  Magee  v.  Vedder,  6 
Barb.  352;  Matter  of  Prince,  56  Misc.  222.  See  also  Ulster  Co.  Sanngs 
Bank  v.  Ymmg,  161  N.  Y.  33. 

The  claim  need  only  be  presented  at  the  pl&ee  and  to  the  persons  speci- 
fied in  the  notice.  If  there  are  two  executors,  service  upon  one  of  them  is 
sufficient.  Knapp  v.  Curtiss,  6  Hill,  388;  Lambert  v.  Craft,  supra.  If  a 
creditor  present  his  claim  he  is  deemed  to  present  his  full  claim.  So  if  his 
claim  contain  no  demand  for  interest,  and  is  allowed  as  presented,  the 
claimant  is  not  entitled  to  interest  on  the  amount,  allowed.  Matter  of 
Warrin,  56  App.  Div.  414.  Oiice  allowed,  a  new  statute  of  limitations  is 
set  running.  If  barred  at  time  of  allowance  a  contestant  must  prove  af- 
firmatively that  fact,  or  it  will  be  assumed,  in  absence  of  proof  of  fraud  or 
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collusion,  to  have  been  a  valid  claim  when  allowed.    Matter  of  Nelson,  63- 
Misc.  627. 

Interest  runs  from  date  of  presenting  claim.  Jackson  v.  Byrne,  130  App. 
Div.  364 ;  De  Carricarti  v.  Blanco,  121  N.  Y.  250. 

Judge  Woerner  in  his  treatise  on  the  American  Law  of  Administration, 
vol.  2,  chap.  41,  suggests,  that  theifepresentative  should  require  literal  com- 
pliance with  the  terms  of  tlxe  notice,  and  exactness  in  the  proof  of  claim, 
because  of  the  fact  that  he  is  representative  not  only  of  the  estate,  but  of 
all  the  other  creditors  'interested,  and  that  a  waiver  of  technical  rights  in 
behalf  of  one  might  well  be  prejudicial  to  the  rights  of  others.  Therefore 
a  creditor  should  not  rely  upon  the  fact  or  supposed  fact  that  the  executor 
or  administrator  has  knowledge  of  the  existence  of  his  claim.  Matter  of 
Brown,  60  Misc.  35.^  Such  knowledge  on  thei  part  of  the  executor  or  ad- 
ministrator of  the  existence  of  a  claim  against  the  estate  does  not  avoid  the 
necessity  of  its  due  presentation.  See  Matter  of  Morton,  7  Misc.  343,  cit- 
ing Ldvingston  y.  Gardner,  i  Redf.  517,  and  note.  An  administrator  who 
has  confonne^  ,to  the  requirements  of,  the  statute  and  has  pubhshed  the 
prescribed  jiotice  has  a  right  to  assume  that  all  persons  having  claims 
against  the  decedent  which  they  intend  to  enforce  have  presented  the  same 
and  demanded  payment  thereof  ;^nd  if  he  thereafter  distribute  the  assets 
to  those  entitled  to  them,  or  distribute  them  in  a. manner  to  which  they 
give  approval  and- consent,  he  will  not  be  held  accountable  for  such  dis- 
tributed estate  to  a  creditor  who  neither  presented  his  claims  nor  took 
any  legal  proceedings  to  collect  it  while  the  funds  were  in  the  administrator's 
hands.'  See  O'Connor  v,  Gifford,  117  N.Y.  275,  283;  Erwin  v.  Loper,  43 
N.  Y.  521;  Field  v:  Field,  77  jsl.  Y.  294;  Matter  of  Gill,  42  Misc.  457.  This 
last  case  though  affirmed,'137  App.  Div.  901,  was  finally  reversed,  199  N.  Y. 
155.  But  the  point  noted  in  §  781  above,  namely,  that  the  executriix  knew 
of  the  claim  she. later. ignored  and  was  not  thereby  relieved  of  liability  was 
held  in  the  three  courts  lahke. 

An  oral  conversation  by  the  creditor  with  the  executor  or  administra- ' 
tor,  is  not  a  sufficient  compliance  with  the  statute;  the  exhibition  of  the 
claim  contemplated  by: the  Code  is  not  a  mere  conversation.  The  statute 
plainly  intends  that  the  claim  shall  be  presented  or  exhibited  in  some 
verified  writing,  stating  its  nature  and  the  amount,  the  name  of  the  cred- 
itor anda. demand  for  its  payment.  Such  a  claim  makes  a  record  by  which 
the  representative's  successor  may  be  informed  and  bound.  The  personal 
representative,  of  the  estate  is  put  by  such  a  paper  in  possession  of  informa- 
tion which  > enables,  him  to  act  intelligently  either  in  admitting  the  claim  = 
or  in  taking'  such  steps  as  are  necessary  to  protect,  the  estate  against  it. 
See  Matter  of  Morton,  7  Misc.  MS;  Gruikshank  v.  Cruikshank,  9  How.  Pr. 
350,  351;  King  v.  Todd/ZI  Abb.  N.  C.  149,  150;  Robert  v.  Ditmas, 7  Wend. 
523;  Gawsevoart  v., Nelson,  6  Hill,  392.  See  Merino  v.  Munoz,  99  Appi  Div. 
201;  as  to  effect  of  subsequent  reference  of  claim  informally  presented. 

§  783.  Same;  failure  to  present  dangerous,  not  fatal. — It  must  not  be 
inferred  from  the  rules  above  laid  down  that  the  rights  of  the  creditor  are 
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impaired  or.  precluded  by  a  mere  omission  to  present  his  claim  {Matter  of 
MvMm,  145  N.  Y.  98,  104),  hut  his  chances  ofbdngpaid  out  of  the  estate 
may  be  lost.  .  Section  2678.  Without  such  presentation  the  creditor  can 
still  prosecute  his  claim  after. the. notice  to  creditors  has  been  published  for 
the  six  months  required  and  his  judgment  when  recovered  against  the 
executor  or  administrator  is  good  as  ag9.inst  the  assets  then  in  his  custody. 
Cotter  v.Quinlan,  2  Dem.  29,  33,  citing  ^r-m»l  v.  Loper,  43  N.  Y.  521;  Bag- 
gott  V.  Bmlger,  2  Duer,  160;  2  Story's  Eq.  Juris.,  §§  1250  and  1251.  So, 
in  Matter  of  Gill,  183  N.  Y.  347,  notice  was  published.  Creditor  failed  to 
present  his  claim.  Executrix  paid  out  all  in  her  hands  pro  rata  to  other 
creditors.  She  had  never  accounted,  however.  Held  creditor  could  under 
former  §  2726,  compel  an  accounting. 

It  is  provided  under  §§  1835  and  1836  of  the  Code  (see  amendment  of 
1915),  that  in  actions  by  creditors  against  the  executor  or  administrator 
in  which  a  judgment  for  a  sum  of  money  only  is  recovered,  costs  shall  not 
be  awarded  against  the  representative  unless  it  appears  first  that  the  de- 
mand, was  presented  within  the  time  limited  by  the  statutory  notice  duly 
pubhshed;  and  isecpruj,,  unless  the  executor  unreasonably  resisted  or  neg- 
lected the  demand  so  presented.;  See  Supplee  v.  Sayre,  51  Hun,  30;  Horton 
\.  Brown,  29  Hun,  654;  King  v.  Todd,  27, Abb.  N.  C,  149,  150.  On  a  mo- 
tion for  costs  the  court  or  rather  the  judge  or  referee,  in,  the  supreme  or 
county  court,  before  whom  the  trial  took  place,  should  certify  the  facts 
in  these  respects.    Demarest  v.  Smith,  143  App.  Div.  104.    Secftion  1836. 

A  creditor  sued  the  executors  of  his  debtor  for  the  amount  of  a  note, 
which,  was  to  be  delivered  by  one  of  the  executors  to  the  creditor  in  case 
of  his  death,  but  in  case  of  his  recovery  from  the  illness  from  which  he  was 
then  suffering,  it  was  to  be  returned  to  the  testator.  The  testator  died 
in  that  illness,  and  the  executor  to  whom  it  was  delivered  retained  the 
note.  The  notice  for  the  presentation  of  claims  was  duly  published,  but 
no  proof  of  claini  was  made  by  the  creditor  except  a  .demand,  made  by  him 
upon  the  executor  to  deliver  up  the,  note.  The  Geaeral  Tgrm  held,  that 
this  was  not  a  sufficient  presentation  of  the  claim  against  the  estate  to  con- 
stitute a  compliance  with  the  requirements  of  the  statute.  Niles  v.  Crocker, , 
88  Hun,  312,  315,  and  cases  discussed. 

§  784,  Actioii  by  the  executor  or  administrator  upon  the  claim.7-The 
practice  of  referring  disputed  claims  having  beien  eliminated,  and  the  vigi- 
lant, creditor,  assuming  he  does  not  sue  in  another  court,  having  the, right 
preserved  to  a  hearing  on  the  accounting,  it  is  proper  to  note  what  the 
courts  have  held  to  be  the  effect,  of  action  by,  the  executor  upon  claims  duly 
presented  to  him  and  the  effect  of  a  new  section,  2681,  in  this  regard. 

When  a  claim  is  presented  the  representative  owes  the, duty  to  the  estate, 
to  the  creditor  (and  to  the  other  creditors,  all  of  whom,  in  a  sense,  he  repre- 
sents, to  pass  on  .the  vahdity  of  the  claim,  and  either  allow  or  reject  it. 
Matter  of  Warrin,  56  App.  Div.  414;  McNulty  v.  Hurd,  72  N.  Y.  518.  In 
case  of  nonaction  by  the  executor,  it  was  held  by , the  Court  of  Appeals, 
in  Lambert  v.  Craft,  98  N.  Y,  342,  349,  that  if,,a,fter  a  reasonable  oppor- 
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tunity  for  examination  into  the  validity  and  fairness  of  a  duly  presented 
claim,  the  executor  does  not  dispute  it  as  unjust,  it  acquires  the 'character 
of  a  liquidated  and  undisputed  debt  against  the  estate.     Danforth,  J., 
citing  Underhill  v.  Newburger,  4  Redf .  499,  and  Magee  v.  Vedder,  6  Barb. 
352;    The  case  of  Schutz  v.  Morem,  146  N.  Y.  137,  reversing  81  Hun, 
518,  although  involving  a  different  point,  somewhat  limited  the  rule  pre- 
viously laid  down.    This  was  an  action  by  a  creditor  as  upon  an  account 
stated,  alleging  that  his  claim  had  been  presented  to  the  executor  who 
acknowledged  its  receipt,  and  although  he  had  a  reasonable  opportunity 
to  examine  into  vaUdity  and  fairness,  neither  disputed  nor  rejected  the 
same,  although  he  declined  to  pay  it.    In  this  case,  however,  it  appeared 
that  the  claim  upon  its  face  was  barred  by  the  Statute  of  Limitations,  at 
least  in  part,  at  the  time  of  the  death  of  the  testatrix.  The  Court  of  Appeals 
held,  that  the  executor  could  neither  by  his  promise  nor  acknowledgment, 
oral  or  written,  revive  a  debt  against  the  estate  of  his  testator  which  was 
barred  (citing  Bloodgood  v.  Bmen,  8  N.  Y.  362),  and  that  against  such  a 
claim  so  barred  he  was  bound  to  plead  the  statute  (citing  BvMer  v.  Johnsoh, 
111  N.  Y.  204),  and  Andrews,  C.  J.,  said  (146  N.  Y.  at  p.  143) :  "In  view 
of  the  power  and  duty  of  an  executor  or  administrator  the  inference  from 
his  silence  merely  of  an  agreement  on  his  part  to  pay  a  debt  so  situated, 
would  be  unreasonable.  .  .  .  The  statutory  system  for  the  presentation 
and  adjustment  of  claims  against  the  estate  of  a  decedent  furnishes  a 
summary  and  inexpensive  method  by  which  claims  can  be  adjusted  with- 
out action,  or  by  referen(5fe.    The  executor  or  administrator  may,  on  beirig 
satisfied  of  the  justness  of  a  claim  presented,  admit  it,  or  if  he  doubts 
its  justness,  may  reject  it  and  leave  the  creditor  to  his  remedy  by  action 
if  a  reference  is  not  agreed  upon.    But  the  presentation  of  a  claim,  followed 
by  inaction,  the  executor  or  administrator  neither  rejecting  or  admitting 
it,  does  not,  we  think,  bind  the  estate  as  upon  an  account  stated.    It  may 
be  justly  claimed  that  the  executor  or  administrator  ought,  in  the  fair  dis- 
charge of  his  duty  both  to  the  creditor  and  to  the  estate,  to  examine  the 
claim  within  a  reasonable  time  and  make  known  his  position  in  respect  to 
it.    But  it  would  be  hazardous,  in  view  of  the  ignorance  or  inexperience  of 
the  persons  called  upon  to  act  as  executors  or  administrators,  to  construe 
mere  silence  on  his  part  as  an  admission  that  the  claim  was  a  valid  one. 
The  creditor  must  see  to  it  that  the  claim  is  admitted  and  allowed  by  the 
executor  or  administrator,  and  an  implied  admission  from  silence  is  not 
sufficient.    In  Reynolds)  Admr.,  v.  ColKns,  3  Hill,  36,  it  was  held  that  the 
presentation  of  a  claim  under  the  statute  does  not  bar  the  Statute  of  Limi- 
tations, and  if  the  executor  neither  allows  nor  rejects  it,  the  creditor  'must 
take  care  to  have  the  matter  adjusted  or  commence  his  action  within  the 
period  of  the  statute  or  he  will  be  too  late.'"    See  Matter  of  Goss,  98  App. 
Div.  489;  Matter  of  Jojuobs,  109  App.  Div.  293;  Matter  of  Van  Voorhees,  55 
Misc.  185. 

And  in  a  still  later  case  {Matter  of  CaMahan,  152  N.  Y.  320, 352),  the  same 
judge,  referring  to  the  case  of  Schutz  v.  Morette,  remarked  "we  arfe  of  ©pin- 
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ion  tha^mere>  silence  on  the  part  of  an  executor  or  administrator  after  the 
presentation  of  a  claim  under  the  statute,  accompanied  by  lapse  of  time, 
will  not  in  any  case  preclude  the  representative  from  thereafter  contesting 
its  validity.  See  Matter  qf  Pierson,  19  App.  Div.  478;  Matter  of  Whitehead, 
38  App.  Div.  319,  321;  Matter  of  Brmon,  60  Misc.  35,  and  cases  discussed. 
If  the  claim  is  not  rejected,  and  on  an  accounting  no  objection  is  taken  to 
its  allowance,  then  the  Surrogate  will  be  authorized  to  treat  it  as  an  ad- 
mitted claim  and  direct  its  payment.  A  claim,  thus  allowed,  is  presumed 
to  have  been  valid.  The  burden  will  be  on  a  contestant  to  show  affirma- 
tively that  it  was  in  fact  barred.  Matter  of  Nelson,  63  Misc.  627;  Mqtter  of 
Warrin,  56  App.  Div.  414;  Wilcox  v.  Smith,  26  Barb.  316.  But  the  claim 
does  not  become  established  from  mere  silence  of  the  executor  or  adminis- 
trator. Matter  of  Brown,  supra.  See  also  Matter  of  Dor  an,  38  N.  Y.  Supp. 
544. 

In  Miller  v.  Longshore,  147  App.  Div.  214,  it  is  held  that  the  service  of 
a  notice  of  rejection  by  mail  doubles  the  time  to  act  under  §  798  of  the 
Code.  "This  is  no  longer  the  rule  since  the  amendment  of  1910  which  merely 
leiigthens  the  time  by  three  days. 

§  785.  New  §  2680.— The  principle  underlying  the  new  section  is  just 
and  reasonable.    It  reads: 

§.  2680.    Effect  of  admission  and  allowance  of  claim  or  debt  by  representative. 

Whenever  upon  any  accouhtitig  oi  judicial  afettlement  of  an  account,  the  executor 
or  administrator  admits  and  allows  a  claim  or  debt  against  the  deceased,  other  than 
his  own  claim,  or  has  theretofore  in  writing  admitted  or  allowed  such  a  claim  or 
debt,  the  validity  of  such  claim  or  debt  shall  be  thereby  established. 

When  such  a  claim  or  debt  has  beeii  so  admitted  or  iallowed,  or  a  judgment 
against  the  executor  or  adtainistrator  has  beten  obtalttied,  whether  either  has  been 
paid  or  not,  any  party  adversely  affected  thereby  may  file  objections  thereto  and 
may  show  that  the  claim  or  debt  was  fraudulently  or  negligently  allowed,  or  paid, 
or  that -the  judgment  was  obtained  by  fraud,  negligence  or  collusion. 
-  If, the  surrogate  shall  sustain  the  objections  in  a  case  where  the  claim  or  judgment 
has  not  been  paid,  the  claim  shall  be  deemed  to  be  rejected  by  the  accountant  at 
the  time  of  such  d.3termihation,  and  the  time  between  the  presentation  of  the  claim, 
or  the  cbitimencement  of  the  action  where  the  claim  was  not  presented,  and  the 
time  of  such  determination  shall  not  be  a  part  of  the  time  limited  in  this  act  for 
commencing  an  action  thereon. 

New. 

We  observe,  in  the  first  place,  that  the  section  relates  back,  between  the 
lines,  to  the  time  when  the  claim  was  presented  and  to  the  action  then 
taken. 

So  far  as  the  creditor  is  concerned  he  is  assured,  assuming  his  good  faith, 
Of  a  degree  of  conclusiveness  to  his  demand  as  a  liquidated  claim  which 
before  was  oiily  presumptive.    So  we  add: 

A.  The  accountant  may  establish  the  vaUdity  of  the  claim  or  debt  if  (a) 
he  admits  and  allows  it  upon  the  judicial  settlement  or  upon  "any"  ac- 
counting; (&)  "he  has  theretofore  in  Writing  admitted  the  same." 

B.  If,  as  before  the  act,  he  is  silent  on  the  claim  then  the  old  rule  stands 
as  above  discussed.  ^ 
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C.  If  he  I'ejects  it,  then  the  creditor  has  two  courses  open.  a^He  may 
sue  aliunde,  b.  He  may  abide  the  judicial  settlement.  See  §  2681,  which 
provides: 

§2681.  [Am'd,  1915].  RejecUdclairh  to  be  tried  on  jvdicial  settlement.  himUaiion 
of  action  by  creditor. 

If  the  executor  or  administrator  doubts  the  justice  or  validity  of  any  claim  pre- 
sented to  him,  he  shall  perve  a  notice  in  writing  upon  the  claimant  that  he  rejects 
said  claim,  or  some  part  of  it,  which  he  specifies.  Unless  the  claimant  shall  com- 
mence an  action  for  the  recovery  thereof  against  the  executor  or  administrator 
within  three  months  after  the  rejection,  or,  if  no  part  of  the  debt  is  theft  due,  \vithin 
two  months  after  a  part  thereof  becoiiaes  due,  said  claimant,  and  all  the  persons 
claiming  under  him,  are  forever  barred  from  maintaining  such  action,  and  in  such 
case  said  claim  shall  be  tried, and  deterininedupon  the  judicial  settlement. 

Former  §  1822  of  this  Code,  modified;  see  also  former  §§  2718,  2718a.  Prom  2 
R.  S.  89  (Part  2,  c.  6,  tit.  3),  §  38;  L.  1882,  e.  399;  L.  1895,  c.  695.  Am'd  by  L.  1915, 
c.  664  (in  effect  Sept.  1,  1915). 

In  a  former  edition  (Jessup,  Surr.  Pr.,  4th  ed.,  pp.  818  ef  seq.),  we  reviewed 
former  §  2718a  under  which  the  representative  himself  by.  appropriate 
action  could  expedite  the  fixing  of  the  status  of  a  claim,  start  a  short  statute 
running,  and  we  also  referred  to  the,  practice  on  the  reference  of  disputed 
claims,  which  became  actions  and  terminated  in  judgments,  and  we  sum- 
marized the  situation  as  follows: 

The  threefold  course  open  to  a  creditor,  who  has  had  his  claim  rejected,  is  sum- 
marized in  Clark  v.  Scovill,  191  N.  Y.  8  as: 

(a)  To  refer,  under  §  2718; 

(6)  To  sue,  under  §  1822; 

(c)  To  consent  to  its  determination  by  Surrogate  on  accounting,. 

Now,  hoTvrever,  without  awaiting  an  accounting,  he  can,  by  consent,  and  the 
executor  being  the  moving  party,  have  a  determination  by  the  Surrogate  under 
§  2718o. 

This  summary  is  now  wholly  out  of  date,  (a)  The  reference  under 
§  2718  is  repealed.  (6)  The  §  1822  is  repealed,  (c)  The  consent  to  submit 
to  the  Surrogate,  with  all  its  refinements  of  construction  no  longer  exists 
or  is  required.  We  quote  the  above  to  show  by  contrast  the  validity  of 
our  analysis  of  the  new  scheme.  Section  2681  modifies  and  replaces  §  1822 
and  permits  an  action,  as  before,  but  within  three  months,  not  six,  failing 
which  that  right  to  sue  is  barred,  but  not  his  remedy,  for  the  claim  "shall 
be  tried  and  determined  upon  the  judicial  settlement." 

The  new  scheme  bears  a  trifle  hard  on  the  accountant.  A  large  degree 
of  responsibility  is  placed  on  him  at  the  outset  as  to  allowing  or  rejecting 
the  claim.  If  he  reject  it,  it  carries  interest.  If  he  allow  it,  and  it  is.  ob- 
jected to,  while  the  burden,  under  §  2680  is  on  objeetant,  yet  the  account- 
ant must  justify  the  allowance,  and  if  he  allowed  and  paid  it,  he  runs  the 
risk  of  surcharge.  Again  the, creditor  is  favored,  for  if  the  claim  beallpwed 
by  representative  bid  not  paid^  yet  be  disallowed  upon  the  judicial  settle- 
ment, his  i%ht  to  sue  reopens,  stnd  he  may  still  sue  in  another  court.,  ^ee 
§  2680,  last  clause.  ,, 

The  words,  at  the  opening  of  §  2680,  "upon  any  accounting,"  refer  tosuph 
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a  case  as  was  Wright  v.  Beirfie,  2  Dem'.  539.  There,  on  an  accounting  at 
the  instance  of  a  petitioning  creditor,  the  petitioner's  claim  Was  scheduled 
as  a  debt.  Held  that  so  far  as  the  representative  Was  concerned  it  was  an 
admission  of  the  claim.  Hence  if,  on  intermediate  accbuntings,  similar 
scheduling  occur,  it  has  the  same  effect.  It  lulls  the  creditor  into  security 
and  inaction.  But  not,  of  course,  if  the  representative  has  explicitly  re- 
jected the  claim,  and  the  scheduling  of  it  is  merely  to  inform  the  court  and 
"persons  interested"  that  such  a  claim  has  been  asserted. 

§  786.  Claims  advanced  by  the  representative  personally. — Such 
claims  are  not  uncommon.  The  very  relation  to  the  decedent  which  led 
him  to  select  his  executor  may  have  involved  or  grown  out  of  the  transac- 
tions that  made  the  one  selected  a  creditor.  His  rights  are  not  thereby 
destroyed,  although  his  path  tO  payment  is  not  made  easy.  The  new 
section  merely  modifies  the  old  in  the  particular  that  the  representative's 
claim,  if  contested,  must  (no  longer  may)  be  tried  and  determined  "in  the 
same  manner  as  any  other  issue  arising."    The  new  section  reads : 

§  2679.  Determination  of  issues  arising  between  representative  and  the  estate;  siis- 
pension  of  statute  of  limitations  in  certain  cases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or  adbainistrator,  he 
may  prove  any  debt  owing  to  him  by  the  decedent.  Where  a  contest  arises  between 
the  accounting  party  and  any  of  the  other  parties,  respecting  property  alleged  to 
belong  to  the  estate,  but  to,  which  the  accounting  party  lays  claim  individually;  or 
respecting  a  debt  alleged  to  be  due  by  the  accounting  party  to  the  decedent,  or 
by  the  decedent  to  the  accounting  party,  the  contest' must  be  tried  and  determined 
in  the  same  manner  as  any  other  issue  arising  in  the  surrogate's  courtJ  From  the 
death  Of  the  decedent  until  the  first  judicial  settlement  of  the  account  of  the  ex- 
ecutor or  administrator,  the  running  of  the  statute  of  limitations  against  a  debt 
due  from  the  decedent  to  the  accounting  party,  or  any  other  cause  of  action  in  favor 
of  the  latter  against  the  decedent,  is  suspended,  unless  the  accounting  party  was 
appointed  on  the  revocation  of  former  letters  issued  to  another  person,  in  which 
case  the  running  of  the  statute  is  so  suspended  from  the  grant  of  letters  to  him 
until  the  first  judicial  settlement  of  his  account.  After  the  first  judicial  settlement 
of  the  account  of  an  executor  or  administrator,  the  statute  of  limitations  begins 
again  to  run  against  a  debt  due  to  him  from  the  decedent,  or  any  other  cause  of 
.  action  in  his  favor  against  the  decedent. 

Former  §  2731  of  this  Code.  From  2  R.  S.  88,  §  33;  L.  1837,  c.  460,  §  37;  L.  1868, 
c.  594.    See  L.  1893,  c;  686;  L.  1895,  c.  595. 

An  executor  or  administrator  in  his  individual  capacity  as  creditor  of 
the  estate,  has  the  same  right  With  every  other  creditor  of  presenting  his 
claim  duly  vouched  and  proven,  and  of  being  paid  pro  rata  with  the  other 
creditors.  Williams  v.  Purdy,  6  Paige,  166;  Clark  y.  Glark',  8  Paige,  152. 
But  this  does  not  mean  that  he  is  to  be  paid  on  his  mere  verified  claim.  In 
fact,  his  verification  of  a  written  claim  is  held  incompetent  under  §  829. 
Matter  of  Smith,  75  App.  Div.  339.  It  must  be  said,  it  was  the  only 
evidence  proffered,  and  that  under  objection. 

It  is  expressly  provided  by  §  2682,  that  "an  executor  or  administrator 
should  not  satisfy  his  own  debt  or  claim  out  of  the  property  of  the  deceased, 
until  proved  to,  and  allowed  by,  the  Surrogate;  and  it  shall  not  have  pref- 


976  surrogates'  courts  §  786 

erence  over  others  of  the  same  class."  There  is  this  difference,  however, 
that  by  §  2679  provision  is  made  that  "on  the  judicial  settlement  of  the 
account  of  an  escecutor  or  administrator  he  may  prove  any  debt  owing  to 
him  by  the  decedent,"  This  section  enacts  the  rule  under  the  former 
statutes.    See  Barras  v.  Barras,  4  Redf.  263. 

It  was  held  prior  to  the  amendment  of  fonner  §  2719  in  .1893,  that  a 
Surrogate  had  no  power  to  entertain  an  individual  proceeding  for  the  pur- 
pose of  establishing  a  decedent's  debt  to  the  representative.  Matter  of 
Rider,  3  Silvernail  Ct.  of  Appeals,  607.  But  it  is  now  settled  that  he  may 
dp  so.  Matter  of  Marcellus,  165  N.  Y.  70,  75;  Kyle  v.  Kyle,  67  N.  Y.  400, 
408;  Shakespeare  v.  Markham,  72  N.  Y.  400;  Baughton  v.  F-lint,  74  N.  Y. 
476.  Clainis  which  the  executor  may  have  against  the  estate  fall  under 
two  classes,  the  first,  claims  for  moneys  advanced  by  him  to  pay  legacies  or 
debts  before  he  has  realized  on  the  assets  of  the  estate;  and  the  second, 
debts  owing  to  him  as  an  individual  by  the  decedent  at  the  time  of  his 
death.  In  respect  to  the  first  class  of  debts  it  is  to  be  stated  that  the  pay- 
ment of  legacies  or  debts  by  an  executor  before  ascertaining  what  is  due 
to  the  creditors  and,  thus  before  being  in  a  position  to  know  whether  the 
balance  of  the  estate  will  be  sufficient  to  pay  both  debts  and  legacies,  is 
at  his  peril, ,  Ghdus  v,  Fogel,  88  N.  Y.  434,  444. 

Surrogate  Bradford,  in  Clayton  v.  Wardell,  2  Bradf.  1,  7,  held,  that  where 
executors  had  made  distribution  of  some  part  of  the  estate  ainong  children 
and  legatees,  and  it  subsequently  appeared  that  the  undivided  residue  was 
insufficient  to  pay  all  creditors,  the  executors  were  nevertheless  liable  to 
the  creditors  and  should  be  allowed  for  such  debts  as  they  had  paid  in  full 
only  the  amount  to  which  the  creditors  so  paid  would  be  severally  entitled 
ratably  with  the  other  creditors  upon  the  final  decree  for  the  "settlement  of 
the  account.    He  observed : 

"The  losses  suffered  by  the  executors  by  these  overpayments,  could 
easily  have  been  avoided  by  reserving  the  fimds  necessary  to  meet  all 
claims  of  which  notice  had  been  received.  The  advertisement  for  claims 
under  the  statute,  affords  sufficient  protection  to  the  executor  or  adminis- 
trator, if  he  pays  or  distributes  after  the  period  for  the  advertisemerit  to 
run  has  expired.  If  he  pays  before,  it  is  at  his  own  risk,  and  he  should 
suffer,  in  preference  to  an  innocent  creditor." 

Where  an  executor  personally  jnakes  advances  to  legatees,  so  far  as  the 
estate  is  concerned  he  is  entitled  merely  to  be  subrogated  to  the  rights  of 
the  legatees  and  to  a  repayment,  from  the  shares  of  such  legatees  only,  aiid 
if  after  the  payment  of, debts  it  becomes  necessary  to  scale  down  the  lega- 
cies pro  rata,  the  right  of  the  executor,  independently  of  his  ultimate  remedy 
against  the  legatee,  is  merely  to  that  pro  rata  ghare  of  the  assets  available 
for  distribution  among  the  legatees  to  Ts^om'he  has.<made  advances.  Ticket 
V.  Quinn,  1  Dem.  425,  432.  See  also  Estate  of  RandaM,  8  N.  Y.  Supp.  652. 
But  for  advances  made  by  an  executor  to  pay  debts  of  a  solvent  estate,  he 
is  entitled  to  reimbursement.  Ldvingstori  \.  Newkirk,  3  Johns.  Ch.  312; 
Yeddo  V.  Whitney,  17  Weekly  Dig.  120, 
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Iij  regard  to  the  second  class  of  elaims,  debts  due  to  the  executor  or  ad- 
ministrator by  the, testator  at  the  time  of  his  death,. it  may  be  observed 
first,  that'  ^a«h  debts  will  he  scrutinized  with  great  care.  Wright's  Ac- 
counting, 4  Redf.  34!5,,  They  should  be  established  by  very  satisfactory 
evidence,  in  the  absence  of  which  it  is  the  Surrogate's  duty  to  reject  them. 
MaMer  ofMarcePm,  IQ&N.  Y.  70,  76;  MaMer  of  Van  Sloaten  v.  Wheeler,  140 
N.  Y..624,  QZ^]  Matter  of  PumissiS&  App.  Div.  96;  MaUer  of  Arkenburgh, 
58  App.  Div.  583;  Matt^  of  Shane,,  63  Misc.  472,  478.  Formerly  the 
executor  or  administrator  had  a  right  to  retain  sufficient  assets  to  satisfy 
his  claim,  for  he  then  had  no  other  way  of  satisfying  it  {Rogers  v.  Hosack, 
6  Paige,  415;  see  Wood  v.  Riusco,  4:  Redf.  380,  384),  for  he  could  not  sue 
hipiself  in  any  court;  but  the  present  rule,  before  quoted,  prohibiting  an 
executor  pr  administrator  from  retaining  any  assets  to  satisfy  his  claim, 
until  it  should  be  proved  to,  and -allowed  by,  the  Surrogate,  in  the  manner 
and  at  the  time  therein  provided,  puts  him  in  a  different  position  than 
tha,t  formerly  occupied.  The  provision  euspending  the  running  of  the 
Statute  of  Lijmitations  from  the  time  of  the  decedent's  death  .to  the  time 
qf  the  judicial  isettlement  of  the  accounts  of  the  executor  or  administrator ,- 
takes  away  the  reason  for  the  former  rule,.  In  scrutinizing  the  claim  of  the 
representative,  the  court  will  regard  it  with  some  degree  of  suspicion  where 
it  is  not  based  upon  some  written  obligation  of  the  decedent,  and  in  view 
of  the  fact  that  the  representative  ,ak)ne  remains  to  give  his  version  of  the 
matter. ,  The  fact  must  be  established  to  the  satisfaction  of  the  Surrogate 
by  clear  and  convincing  proof;  this  is  what  is  contemplated  by  the  words 
"proved  to  and  allowed  by  the  Surrogate."    Wood  v.  Rusco,  supra. 

Where  the  debt  is  based  on  a  written, obligation,  the  executor  is  entitled 
to  the  be&efit,  of  the,  usual  presumptions.  He  is  not  bound,  therefore,  to 
prove  affirmatively  that  the  note  has  not  been  paid.  Conkling  v.  Weather- 
wax,  181  N.  y.  258;  Bremer  v.  Ring,.  146  ApP-.  Diy.  724;  Posner  v.  Rosen- 
berg, 149  App.  .Div.  277;  Macomber's  Estate,  11  N.  Y.  Supp.  198,  citing 
Egan  v.  Kergill,  1  Dem.  AQ4,;  McKyring  y.  Bull,  16  N.  Y.  297;  Lerche  v. 
Brasher,  104  N.  Y.  157,  161. 

But  he  must  be  prepared  to  prove  delivery  of  the  instrument.  The  rule 
laid  down  in  Matter  of  Narganes,  161  App.  Div.  563,  is  apparently  harsh. 
It  is  implied  that  the  mere  prpduction  by  the  one  in  possession  of  decedent's 
papers  of  the  instrument  on  which  the  claim  is  based  is  not  alone  proof  of 
such  delivery.  The  instrument,  it  is  suggested,  might  have  been  paid  inter 
vivos,  and  so  have  been  returned  to  the  decedent.  See,  for  cases  on  proof  of 
delivery  as  a  question  of  fact,  opinion  of  Hotchkiss,  J.,  pp.  566  et  seq.  It  is 
proper  to  say  that  the  statute  appesared  to  have  run  against  thp  claim,  and 
therefore  called  for  more  rigid  scrutiny.  In  Matter  of  Cole,  85  Misc.  630, 
the  admission  of  liabihty  was  "deliberately  iliade,  and  precisely  identified." 

It  is  perfeictly  competent  for  an  executor  to  assign  his  claim  against  the 
estate,  and  the  assignee  tnay  niaintain  an  action  thereon  as  any  other 
creditor  could,  and  is  not  confined  io  the  remedy  provided  by  the  Code. 
TJiis  h^  been,  explicitly  h^ld  by  the  Court  of  Appeals  (Snyder  y,  Snyder, 
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96  N.  Y.  88),  where  two  brothers  being  the  executors  of  the  estate  and  one 
having  a  claim  against  the  testator  (their  father)  assigned  it  to  his  wife, 
who  presented  the  claim  to  the  executors;  but  the  brother  of  the  assignor 
refused  to  allow  or  refer  the  same.    Danforth,  J.,  observe  (at  p.  92) : 

"If  PhiKp  (the  husband)  had  not  qualified,  Sylv^ter  would  have  been 
sole  executor;  and  then,  of  course,  his  remedy  for-the  debt  due  him  would 
have  been  the  same  as  that  of  any  other  creditor.  Philip,  the  creditor, 
could  have  sued  Sylvester,  the  executor,  in  the  Supreme  Court.  Becoming 
executor,  he  forfeited  no  right  as  creditor,  but  assumed  another  character. 
He  could  not  as  creditor  sue  himself  as  executor.  Before  the  statute,  how- 
ever, he  could  have  paid  himself,  but  since  the  statute  he  Could  not  do  so. 
2  R.  S.  88,  §33.  A  remedy  was,  however,  provided  by  statute.'  Upon 
citation  duly  issued  and  served  on  parties  interested  he  might  have  a  hear- 
ing, and  his  claim,  if  just,  might  be  allowed  by  the  Surrogate.  Ibid.,  and 
also  New  Code,  §  2739  [this  was  repealed  in  1893]. 

"The  plaintiff,  however,  is  under  no  disabilityi  As  Philip,  in  the  case 
supposed,  could  have  sued  Sylvester,  she  could  sue  both,  and  either  could 
defend.  No  reason,  therefore,  is  perceived  why  the  doors  of  the  Supreme 
Court  should  be  closed  against  her.  She  is  the  real  party  in  interest— has 
the  legal  as  well  as  the  equitable  right  of  her'  assignor,  whose'  presence  as 
party  plaintiff  is  in  no  degree  necessary  to  a  complete  determination  of  all 
the  questions  involved.  She  is  p'eirsonally  qualified  to  sue  in  any  court, 
and  cannot  be  defeated  because  the  person  under  whom  she  claims  would, 
if  he  had  sued  as  plaintiff,  have  been  disqualified  by  reason  of  his  relation 
to  the  parties  named  as  defendants.  It  is  immaterial,  therefore,  to  inquire 
whether  the  debt  accrued  to  the  plaintiff  by  contract  with  the  testator — 
she  might  have  contracted  with  him — or  by  assignment  from  Philip  Snyder 
through  Barber." 

§  787.  Mutual  accounts. — The  case  of  Miller  v.  Longshore,  147  App. 
Div.  214,  involved  the  statute  of  limitations  and  this  was  sought  to  be  met 
by  claiming  the  account  to  have  been  a  mutual  account.  Spring,  J.,  thus 
defines  such  an  account: 

1  think  the  two  accounts  consisted  of  reciprocal  demands,  constituting  a  mutual, 
current  account  within  section  386  of  the  Code  6i  Civil  Procedure.  Green  v.  Dis- 
brow,  79  N.  Y.'l;  SoTideJ  y.  jSommers,  131  App.  Div.  537. 

In  order  to  make  the  accounts  mutual,  it  is  not  essential  that  they  be  kept  only 
by  one  of  the  parties,  or  by  debit  and  credit  in  form.,  floss  v.  Boss,  6  Hun,  80. 

They  need  not  be  entered  in  a  book,  or  even  written  at  all.  The  parties  must 
expect  that  the  two  accounts  are  to  be  adjusted  together,  the  bala,nce  making  up 
the  indebtedness.  The  accounts  must  be  unadjusted,  existing  demands,  the  one 
against  the  other;  and  it  they  meet  these  requirements  they  are  within  the  definition 
of  mutual  accounts.  The  determination  i^  not  a  question  of  bookkeeping,  biit  de- 
pends upon  the  transactions  themselves  and  the  intent  of  the  parties.  It  is  quite 
common  where  two  men  have  open  aqcounts  against  each, other  that  each  keeps 
a  record  of  his  owni  charges.  He  does  not  know,  tlie  ijtems  against  him.  They  are 
mutual  accounts,  and  any  other  nde  would  operate  unjustly  and  in  contravention 
of  the  intent  of  the  parties.  '      '  ."''[' 

The  testators  of  the  parties  to  this  action  allowed  their  accounts  to  run  along 
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for  years  without  any  adjustment.  It  is  a  reasonable  inference  thsit  each  relied 
upon  thp  validity  of  his  own  account  to  offset  the  charges  against  him.  They  per- 
haps assumed  there  was  no  substantial  difference  between  the  sum  total  of  each 
account,  or  their  conduct  may  be  ascribed  to  carelessness.  No  matter,  as  long  as 
each  was  cognizant  in  a  general  way  of  both  accounts,  believing  the  balance  tmpaid 
was  the  actual  indebtedness. 

§  788.  Claims  on  decedent's  oral  contract. — Claims  based  on  alleged 
agreements  of  decedent  to  pay  for  services  of  care  or  housing  became  fre- 
quent, and  as  they  were  most  difficult  for  the  representative  to  meet  and 
were  rarely  based  on  writings  of  the  decedent,  the  courts  have  laid  down 
rules  not  only  requiring  close  scrutiny  by  the  representative  but  a  high 
order  of  proof  by  which. they  must  be  sustained.  The  following  cases  will 
sufficiently  cover  this  discussion:  Shakespeare  v.  Markham,  72  N.  Y.  400, 
403;  Hamlin  V.Stevens, 177  N.  Y.  39,  48;  Rosseau  v.  Rouss,  180  N.  Y.  116, 
120;  Holt  V.  Tuite,  188  N.  Y.  17,  22;  Rose  v.  Leask,  124  App.  Div.  799, 
803;  Butcher  v.  Geissenhainer,  125  App.  Div.  272;  Dueser  v.  Meyer,  129 
App.  Div.  598.    See  also  Matter  of  Draper,  74  Misc.  335. 

A  typical  case  is  of  a  claim  for  board  and  lodging.  See  opinion  in 
Matter  of  Dole,  168  App.  Div.  253. 

§  789.  Rule  in  adjudicating  claims.^ — As  already  noted  the  reference  of 
disputed  claims  under  the  old  act  is  now  abolished.  But  we  restate  the 
summary  previously  framed  as  to  the  scrutiny  by  the  referee  of  the  dis^ 
puted  claims,  for  the  same  rule  obtains  however  the  claim  be  tried.  It 
applies  equally  to  the  referee  who  may  be  appointed  to  hear  and  determine 
issues  raised  on  judicial  settlement.  Thus,  we  observed:  " It  is  the  duty  of 
the  referee  to  scrutini&e  closely  the  testimony  introduced  in  support  of 
a  disputed  claim.  If  the  claim  is  not  based  upon  any  written  instrument 
or  evidenceof  claim,  his  duty  is  particularly  clear  under  the  decisions;  but, 
if  the  evidence  is  satisfactory  to  the  referee,  in  the  absence  of  palpable 
error  his  findings  will  not  be  disturbed  by  the  Appellate  Courts.  See  O'Neill 
v.  Barry,  20  App.  Div.  121, 123,  citing  Titus  v.  Perry,  13  N.  Y.  St.  Rep.  237; 
Rossa  V.  Smith,  17  Hun,  138;  Teeter  v.  Teeter,  47  N.  Y.  St.  Rep.  580;  Stan- 
ley V.  National  Union  Bank,  115  N.  Y.  122;  Sackett  v.  Thomas,  4  App.  Div. 
448.  It  is  also  his  duty  to  scrutinize  with  special  care  claims  against  the 
estate  withheld  during  the  life  of  the  alleged  debtor.  Such  claims,  sought 
to  be  enforced  when  death  has  silenced  his  knowledge  and  explanation,  are 
always'  to  be  carefully  scrutinized,  and  admitted  only  upon  very  satis- 
factory proof .  Kearney  v.  McKeon,  85  N.  Y.  137,  139;  Ulrich  v.  Ulrich, 
17  N.  Y.  Supp.  721,  and  cases  cited;  Ellis  v.  Filon,  85  Hun,  485, 487.  If 
'the  claim  is  verified,  the  burden  of  proving  payment  is  on  the  executor. 
Matter  of  Rawell,  i5  App.  Div.  323;  Lerdw  v.  Brasher,  104  N.  Y.  157; 
Hitksv.  Walton,  14  App.  Div.  199. 

It  is  the  object  of  the  statute  to  protect  estates  "against  unfounded  and 
rapacious  raids."  Matter  of  Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  633; 
Yaites  V.  Root,  4  App.  Div.  439.  See  also' Kearney  v.  McKeon,  85  N.  Y.  137; 
BffWland  v.  Howard,  75  Hun,  1,    If  the  Statute  of  Limitations  is  set  up  by 
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way  of  defense,  the  entry  of  the  order  of  reference  is  deemed  the  date  of 
commencement  of  the  action  as  regards  the  statute.  HuUsItmi&"t.  Thomp- 
son, 5  Hun,  348;  Leah^j  v.  Campbell,  70  App.  Div.  127,  l29.  If  claiitiant 
be  an  infant  the  residue  of  his  period  of  infancy  i]t  seems  is  not  a  part  of  the 
statutory  limitation.  Matter  of  Cushmxin,  62  Misc.  598,  and  see  Matter  of 
Brooks,  65  Misc.  439,  at  p.  442. 

§  789a.  Costs. — Reference  must  be  haid  to  §§  1835  and  1836,  which 
emphasize  our  observation  that  the  representative's  duty  is  made  more 
onerous  by  the  new  act.  For  if  he  neglect  or  unreasonably  resist  the  claim 
he  may  have  to  respond  in  costs  and  disbursements.  The  latter  section 
reads: 

Where  it  appears  in^^  case  specified  in  the  last  section  that  the  plaintiff's  demand 
was  presented  within  the  time  limited  by  a  notice  published  as  prescribed  by  law, 
requiring  creditors  to  present  their  claims  and  that  the  payhient  thereof  was  un- 
reasonably resisted  or  neglected,  the  Court  may  award  costs  and  disbursements,  or 
disbursements  without  costs,  against  the  executor  or  administrator,  to  be  collected 
either  out  of  his  individual  property  or  out  of  the  property  of  the  decedent  as  the 
court  directs,  having  reference  to  the  facts  which  appear  upon  the  trial.  Where  the 
action  is  brought  in  the  supreme  court,  or  any  county  court,  the  fadt  must  be  cer- 
tified by  the  judge  or  referee  before  whom  the  trial  took  place.  §  1836,  Code  Civ. 
Proc,  as  amended  L.  1915,  c.  638. 

The  closing  sentence,  by  implication,  shows  that  the  section  applies 
to  "unreasonable  resistance"  in  the  Surrogate's  Court  also.  If  the  issue 
was  tried  there  no  certificate  is  required,  for  it  is  within  the  Surrogate's 
knowledge,  or  he  may,  under  his  powers,  call  upon  his  alter  ego,  the  Referee, 
to  certify  the  fact. 

It  will  be  noted  that  these  provisions  for  costs  do  not  apply  to  testa- 
mentary trustees,  suits  against  whom  are  on  claims  on  contracts  made  by 
them  a/ter  decedent's  death.    O'Brien  v.  Jaekson,  42  App.  Div.  171. 

It  is  essential  in  passing  on  this  question  of  costs  to  ascertain  whether 
the  executor  or  administrator  has  unreasonably  resisted  or  neglected  the 
payment  of  the  claim  successfully  prosecuted  upon  the  reference.  It  is 
manifest  in  the  first  place,  that  if  the  executor  defeats  the  creditor  he  is 
entitled  to  costs  against  such  creditor  as  a  matter  of  course.  Adam^  v. 
OKn,  78  Hun,  309;  Mimsan  v.  Howell,  12  Abb.  Pr.  77;  Boyd  v.  Bigelow, 
14  How.  Pr.  511;  Lamphere  v.  Lampkere,  54  App.  Div.  17. 

If,  on  the  trial,  the  claim  is  materially  reduced,  either  by  amendment, 
or  by  proof,  there  can  be  no  proper  finding  of  "unreasonable  resistance." 
Holcom.be  v.  NetUeton,  41  Misc.  504.  If  the  court  charge  the  executor 
or  administrator  with  costs  for  unreasonably  resisting  or  neglecting  pay-» 
ment,  he  must  find  such  unreasonable  resistance  or  n^lect  as  a  matter  of 
fact,  for  on  such  finding  alone  can  the  imposition  of  costs  be  based.  See 
Ellis  V.  Filon,  85  Hun,  584;  Whitcomb  v.  Whitcamb,  92  Hun,  443;  Mafeom  v. 
Abbey,  141  N.  Y.  179.  While  it  need  not  be  incorporated  into  his  decision, 
it  must  be  made  in  some  form.  Brainerd  v.  De  Graef,  29  Misc.  560, 463; 
Lounsbury  v.  Sherwood,  53  App.  Div.  318.    Thus,  his  certificate  to  that 
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effect  is  adjequate.  Brainerd  v.  De  Graef,  supra;  Darde  v.  Conklin,  73  App. 
Div.  590. 

The  rule  as  to  what  will  entitle  a  plaintiff  to  costs  in  such  proceedings 
ha,s  been  carefully  arid  clearly  stated  in  Niles  v.  Crocker,  88  Hun,  312, 
314.  "Under  the  statute  two  things  are  necessary  to  entitle  the  plaintiff 
to  costs :  First,  that  the  demand  must  be  presented  within  the  time  limited 
by  a  notice,  published  as  prescribed  by  law;  and  second,  the  demand  must 
be  unreasonably  resisted  "or  neglected,"  citing  Supplee  v.  Sayre,  51  Hun, 
30;  HMm  v.  Brovm,  29  Hun,  654;  King  v.  Todd,  21  Civ.  Proc.  Rep.  114. 
See  also  Radley  v.  Fisher,  24  How.  Pr.  404. 

Where  the  refusal  of  an  executor  to  pay  a  claim  is  base'd  upon  the  fact 
that  the  claim  includes  a  charge  for  interest,  in  excess  of  the  legal  rate 
he  will  not  be  charged  with  costs  if  he  succeeds  in  reducing  the  claim  to 
the  proper  amount.  Davis  v.  Myers,  86  Hun,  236;  Daggett  v.  Mead,  11 
Abb.  N.  C.  116.  It  has  been  held  that  it  is  proper  for  the  representative 
to'  defend  where  suit  is  brought  within  the  year  given  him  in  which  to  pay 
debts.    Patterson  v.  Buckdnan,  40  App.  Div.  493,  497. 

Where  a  creditor  whose  claim  was  rejected  by  the  representative,  made 
a  parol  offer  to  refer,  which  was  refused,  and  the  creditor  brought  an  action 
for  the  claim,  in  which  he  was  successful,  it  was  held  he  was  entitled  to 
costs.  Roberts  v.  FHke,  19  Civ.  Proc.  Rep.  422.  Prior  to  the  amending  of 
former  §  2718  in  1893  it  was  held  that  the  costs  in  proceedings  upon  a 
reference  of  a  disputed  claim  were  not  covered  by  |§  1835  and  1836,  and 
that  the  court  could  impose  costs  regardless  of  whether  the  claim  was  pre- 
sented within  the  time  limited  by  the  notice.  Denise  v.  Denise,  110  N.  Y. 
562,  headnote.  But  while  there  is  no  longer  a  reference  to  these  sections  in 
new  §§  2677  and  2678  which  replace  former  §  2718,  it  is  obvious,  as  stated 
above,  that  they  apply. 

Section  1836  gives  the  court  discretion  as  to  whether  to  charge  the  estate 
or  the  executor  personally  with  the  costs.  Osborne  v.  Parker,  66  App.  Div. 
277,  283.  See  Holcombe  v.  Nettleton,  41  Misc.  504,  as  to  when  mere  re- 
fusal to  refer  will  not  involve  personal  costs. 

Former  §  1822  provided  a  six  months'  limitation  for  beginning  suit  on 
a  disputed  or  rejected  claim  unless  "a  written  consent  shall  be  filed  by  the 
respective  parties  with  the  Surrogate  that  said  claim  may  be  determined 
and  heard  by  him  upon  the  judicial  settlement  of  the  accounts  of  said  ex- 
ecutor or  administrator  as  provided  by  former  §  2743."  That  section  is 
now  repealed  and  is  replaced  by  §2681  quoted  above. 

The  executor  is  entitled  to  "one  lawful  trial"  and  to  exemption  frOm. 
costs  until  he  has  had  it.  Benjamin  v.  Ver  Nooy,  168  N.  Y.  578,  583,  modi- 
fying 36  App.  Div.  581.  Thus  if  he  appeals  and  a  new  trial  is  ordered,  the 
executor  cannot  be  directed  to  pay  costs  for  the  first  trial,  nor  for  the  ap^ 
■peals  resulting  in  the  new  trial.  Ibid.  This  is  so,  in  spite  of  fact  that 
Court  of  Appeals  order  directing  a  new  trial  provided  "costs  to  abide  the 
event."  "  Event  '^  in  such  a  case  means  not  only  final  success  in  the  action, 
but  also  a  valid  award  of  costs  imder  §  1836.    Ibid. 
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The  creditor  must  recover  more  than  $50  in  order  to  get  costs.  Other- 
wise under  §  3229  he  must  pay  costs.  So  under  the  old  act  it  was  held 
the  holder  of  a  small  claim  should  declinfe  the  reference  and  sue  in  a  jus- 
tice's court.  Lamphere  v.  Ldmpfiere,  54  App.  Div.  17.  This  still  is  to  be- 
considered  by  the  creditor  if  his  claim  be  rejected  and  he  prefers  to  sue 
rather  than  abide,  under  §  2681,  the  judiciall  settlement. 

§  790.  The  right  to  disbursements. — Section  317  of  the  Code  of  Pro- 
cedure contained  the  following  provision:  "And  whenever  any  claim' 
against  the  deceased  person  shall  be  referred,  pursuant  to  the  provisions 
of  the  Revised  Statutes,  the  prevailing  party  Shall  be  entitled  to  recover 
the  fees  of  referees  and  witnesses  and  other  necessary  disbursements /to 
be  taxed  according  to  law."  >  '     ;    '• 

Section  3,  subd.  8,  chap.  245  of  the  Laws  of  1880,  an  ^ct  repealing,  the' 
Code  of  Procedure,  contained  the  following  provision:  "The  repeal  effected 
by  the  first  section  of  this  act  (which  included  the  Code  of  Procedure)  is 
subject  to  the  following  quaHfications:  ...  8.  It  does  not  affect  the  right 
of  a  prevaihng  party  to  recover  the  fees  of  referees  and.  witnesses  and  his 
other  necessary  disbursements,  upon  the  reference  of  a  claim  against  a  de- 
cedent as  provided  in  those  portions  of  the  Revised  i  Statutes  left  unrepealed 
after  this  act  takes  effect."  •' 

The  provisions  of  art.  2,  title  3,  chap.  6,  part  2  of  the: Revised  Statutes, 
providing  for  and  regulating  the  reference  of  a  claim'  against  the  decedent, 
were  not  at  that^time  repealed.  While  the  law  stood  thus,  it  was  held 
that  upon  such  a  reference  the  prevailing  party  was  entitled  to  recover 
his  necessary- disburseirients,  and  that  the  provisions  of  the  Code  of  Pro- 
cedure allowing  such:  disbursements  were  not  taken  away  by  the  repealing 
act  of  1880,  chap.  245,  but  the  right  thereto  was  preserved  by  subd.  8  of  §  3 
of  that  act.  Larkins  v.  Maxon,  103  N.  Y.  680.  See  also  Hallock  v.  Bacon, 
64  Hun,  90,  and  cases  cited  in  the  opinion  of  Hardin,  P.  J. 

In  1893  the  legislature  passed  an  act  amending  the  Code  of  Civil  Pro- 
cedure by  making  those  provisions  of  the  Revised  Statutes  a  part  of  the 
Code  of  Civil  Procedure,  chap.  686  of  the  Laws  of  1893.  Former  §  2718 
contained  substantially  the  same  provisions  as  were  contained  in  the 
Revised  Statutes  as  to  the  reference  of  claims  against  the  decedent,;  and. 
the  provisions  of  the  Revised  Statutes  which  related  to  such  a  reference 
were  repealed.  '■•  ■ 

The  question  arose  subsequently  to  this  amendment  of  former  §  2718 
{Niles  V.  Crocker,  88  Hun,  312)  as  to  whether  that  section  being  substann 
tially  a  reenactment  of  the  Revised  Statutes  by  making  them  a  part  of  the 
Code,  and  the  part  of  the  Revised  Statutes  so  reenacted  bein^  repealed, 
the  rule  was  thereby  changed  in  regard  to  referees'  and  witnesses'  fees  paid 
or  incurred  by  the  party  on  the  reference  of  a  cls/im  against  the  decedent. 
The  General  Term  in  the  Fourth  Department  by  Judge  Martin  held  as 
follows  (at  p.  316) :  ;,     '       :;     ■ 

"  We  have  found  no  statute  which  repeals  the  portion  of  §  317  of  the  Code 
of  Procedure,  to  which  we  have  referred,  imcept  chap.  245  tof  the  Laws  of 
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1880  and  in  that  as  we  have  already  seen,  the  right  to  referee's  fees,  wit- 
ness's fees  and  other  disbursements  paid  or  incurred  by  the  prevaiUng 
party  on  the  reference  of  such  a  claim  is  preserved,  nor  have  we  been  able 
to  find  that  subd.  8  of  §  3  of  chap.  245  of  the  Laws  of  1880  has  been  repealed. 
Assuming  that  these  provisions  of  the  statute  are  unrepealed  the  question 
is  whdiher  they  apply  to  a  reference  under  §  2718  of  the  Code  of  Civil  Pro- 
cedure. 

"We  are  disposed  to.  think  the  provisions  of  those  statutes  are  still  in 
force.  The  purpose  of  the  statute  of  1880  was  to  retain  the  provision  of 
the  Code  of  Procedure  which  gave  the  right  to  a  prevaihng  party  to  re- 
cover his  necessary  disbursements  upon  a  reference  of  a  claim  against  a  de- 
cedent. It  is  true  that  the  act  added  a  description  of  the  statutes  under 
which  such  a  reference  might  then  be  had;  but  when  the  legislature  in 
substance  reenacted  the  same  law,  making  it  a  part  of  the  Code  of  Civil* 
Procedure,  and  did  not  repeal  the  provisions  of  the  Code  of  Procedure 
referred  to,l  nor  the  provision  of  the  repealing  act  of  1880,  which  preserved 
the  right  to  such  fees  and  disbursements,  we  are  inclined  to  the  opinion 
that  it  indicated  an  intent  upon  the  part  of  the  legislature  to  leave  the 
provisions  as  to  disbursements,  in  such  proceedings  as  they  originally  ex- 
isted." So  also,  it  was  held  that  even  where  plaintiff  is  not  allowed  costs 
he  may,  in  a  proper  case,  recover  his  necessary  taxable  disbursements. 
Osborne  v.  Parker,  m  App.  Div.  277,  283;  Whitcmnb  v.  Whitcomb,.  92 
Hun,  443',  447;  Lounsbury  v.  Sherwood,  53  App.  Div.  318. 

Section  1836,  amended  in  1915,  by  omission  of  the  reference  to  the 
filing  of  the  consent  to  refer  under  the  old  practice,  merely  governs  the 
prevailing  creditor's  right.  The  defendant  executor  in  the  action,  or  the 
accountant  in  the  judicial  settlement  has  the  same  right  as  defendant  or 
respondent  to  his  <  taxable  costs  and  disbursements,  or  his  taxable  costs 
and  allowances  as  he  had  before. 

§  791.  Action  by  creditor  on  rejected  claim.— The  cases  under  former 
§  1822,  now  repealed  and  replaced  by  §  2681,  are  no  longer  important. 
They  related  to  the  barring  of  the  right  to  sue  unless  action  was  brought 
within  the  short  statute  period.  This  period  is  now  shortened  but  the 
creditor  has  his  right  tO  a  "hearing  and  determination"  in  the  Surrogate's 
Court  preserved.  The  consent  to  the  Surrogate's  jurisdiction  called  for 
by  the  act  of  1914  was  properly  ehminated  by  chap.  644,  Laws  1915,  amend- 
ing .§  2681.  This  makes  nugatory  Carpenter  v.  Rowland,  92  Misc.  596.  If 
he  brings  his  action  and  is  defeated,  of  course  he  may  not  have  a  new  trial 
on  the  judicial  settlement.  That  is  not.  the  intent  of  §  2681.  Some  of 
the  former  discussion  remains  pertinent.  Thus:  it  is  to  be  noted  that  a 
claim  Consisting  of  ajvdgmeiit  a/gainst  the  estate  of  a  decedent  is  not  barred 
under  this  short  Statute  of  Limitations.    SeeEstaie  of  Lyman,  60  Hun,  82j 

§  792.  Form  of  claim  and  of  rejection. — Section  2681  refers  to  a  claim 
presented  to  the  executor  or  administrator.  Former  §  1822  read  "ex- 
hibited!^' An  oral  claim  is  incapable  of  being  so  exhibited  or  presented. 
Ulster  Co.  S.  I.  v.  Young,  im  N.  Y.  23,  33.    So  in  Matter  of  Morton,  58 
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N.  Y.  S.  R.  515,  517,  it  was  said:  "The  statute  plainly  intends  that>the 
claim  shall  be  presented  or  exhibited  in  some  writing,  stating  its' nature 
and  amount,  the  owner'^  name  and  demanding  its  payment.  The  personal 
representative  of  the  estate  is  then  in  pbssessibn'  of  information  whlcih.  will 
enable  him  to  act  intelligently,  and  either  to  admit  the  ciMm  or  take  such 
steps  to  protect  the  estate  against  it  as  he  shall  deem  prudendi  and  neces- 
sary." The  following  cases  are  to  the  same  effect:  Cruikshank  v.  Gvuih- 
shank,9  How.  Pr.  350,  351;  Kin§  v.T^dd,.  27  Abb.'  (N.  C.)  149  j  Robett  v. 
Ditmas,  7  Wend.  523;  Gcmsemoit  y.  Nelson,  &  Hifl,  392;  Niles  v.  Crocker, 
88  Hun,  312. 

Prior  to  the  act  of  1914  there  was  no  statute  or  rule  of  law  which  required 
the  notice  of  rejection  to  be  in  writing,  see  Matt^f  of  Jaceks',  109  App.  Div. 
293,  or  in  any  particular  form.  Peters  v.  Stewart,  3  Misc.  257,  reAKg;  1  Misc. 
8.  Here  the  claim  had  been  presented  orally  and  tha  rejection  was  oral. 
Judge  Bobkstaver  added:  "If  the  agent  presenting  the  claim  had  authority 
to  present  it  to  the  administrat&r,!  it  necessarily  follows  that;  he  had  au- 
thority to  receive  on  plaintiff's  behalf  notice  that  he  accepted,  or  oiisputed 
and  rejected  it.  Where  a  creditor  senijs  a  person  to  collect  a  claim  of  a 
debtor,,  the  latter  certainly  is  authorized  to  receive  and  receipt  for  any 
money  that  may  be  paid  to  him  on  account  of  that  claim;  and  where' one 
sends  an  agent  to  make  a  demand  of  any  kind,  the  answer  of  the  person 
on  whom  the  demand  is  made  is- good  when  given- to  the  agent  and  in  law 
is  cpnsidered  as  if  given  to  the  principal  personally.  'Qui^fdcM  per  aUuiri 
facit  per  se'  is  one  of  the  oldest  and  best  Established  maxims  bfithe  law. 
Hence  we  think  the  statute  commenced  to  run  at  the  time  of  the  verbal 
notice  that  the  claim  was  disputed  and  rejected."  In  Loektvood  v.  Dillen- 
bech,  104  App.  Div.  71,  the  notice  of  rejection  was  sent  to  the  att«Hrneys 
whose  names  were  indorsed  upon  the  claim.  Held  binding  upon  claimant, 
although  her  attorneys  failed  to  notify  her  of  such  rejection.  :     - 

To  same  effect  see  Heinrich  iv.  Heidi,  106  App.  Div.  179i;  Gardner  y. 
Pitcher,  109  App.  Div.  106,  citing  also  Cox  v.  Pearce,  112  N.  Y.  637. 

Section  2681,  however;  now  requires  the  rejection  to  be  in  writing, 
that  is,  it  must  be  explicit  and'  unequivocal. 

Where  the  notice  of  rejection  is  actually  received,  on  the  other  hand,  it 
is  immaterial  whether  it  be  directly  from  the  executor,  or  from  the  execu- 
tor through  his  attorney.  Wintermeyer  v.  Sherwood,  77  Hun,  193;  Selover  v. 
Goe,  63  N.  Y.  438.  Merely  filing  a  notice  of  rejection  in  a  proceeding  to 
which  creditor  is  a  party,  raises  no  presumption  that  he  received  personal: 
notice  thereof .  ..Potts  v.  Baldwin,  67  App.  Div.  434,; 437.  : 

'  The  executor,  of  course,  cannot  revive  a  claim  barred  by'ithe  statute 
by  any  act  under  this  section  or  anr^  othser.-.  Flyrm  y.Bi^&fddrf,  51  Hun, 
194,  followied  in  Gardner  v.  Pitdher,  supra;  see  also  Maittesr  efNekm;  57  Misc. 
527.  ■■'.■  .:■  -  :■:  .   ■■•i       ■■-■  nn.K 

Section  2681  provides  for  theease^of  adouibt  in  the- exeoutoir's!  EoiiMj- as 
to  the  validity  of  a  claini.  Under  thel former iaet  if  he  felt  the/claim  toibe. 
not  sufficiently  well-  estabhshfed  to  justify  its-  absolute  rejectioiiy  former 
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§  2718  enabled  him,  under  such  circumstances,  to  notify  the  claimant  that 
he  doubted  the  justice  of  his  claim,  for  the  purpose  of  effecting  an  agree- 
ment to  refer  the  same. 

Now,  however,  whatever  his  mental  attitude,  he  must  in  such  case  reject 
the  claim  in  writing  and  let  the  preditor  [elect  what  remedy  he  pleases. 
That  is,  if  an  executor  desires  to  set  in  operation  the  short  Statute  of 
Limitations  or  to  compel,  in  the  alternative,  the  deferring  of  the  deter- 
mination to  his  judicial  settlement,  his  attitude  towards  the  disputed 
claiHi  must  not  be  susceptible  of  any  dqubt  in  the  mind  of  the  claimant, 
and  his  dispute  or  rejeqtionof  the  claim  must  be  in  the  most  absolute  and 
unqualified  terms-    Matter  of  ,Eichmq,n,  33  Misc.  322. 

If  the  executpr  seeks  to  rely  upon  the  limitation  imposed  by  §  2681  he 
must  prove  an  explicit  or  decisive  rejection  of  the  claim.  So,  under  the 
former  act,  held  that  a  mere  statement  by  the  executor,  no  matter  how 
formally  jn.ade,  that  he  doubts  the  justice  of  a  claim  and  invites  a  reference 
of  iti,  is  not  the,  dispute  or  rejection  which  was  contemplated  by  the  Code. 
Matter  of  \Eichman,  supra,  citing  Matter  of  Edmonds,  4tl  App.  Div.  229. 
It  hasheea  consistently  held  that  the  notice  of  rejection  or  dispute  must 
be  absolute  and  unequivocal.  Hoyt  v.  Bonnett,  50  N.  Y.  538.  See  Ulster 
Co.  Sav.  I.  V.  Yo^ng,  161  N.  Y.  23;  Kiddv-Cfiapman,  2  Barb.  Ch.  414; 
Reynolds  v.  CoUins,  3  Hill,  36;  Matter  of  Scheetz,  62  Misc.  166,  172,  and 
cases  cited.  And  it  is  competent  for  the  Surrogate  to  pass  upon  the  ques- 
tion whether  there  has  been  such  a  rejection  or  dispute  of  the  claim  upon 
the  (judicial  settlement  of  the  executor's  account.  Bowne  v.  Lange,  4  Dem. 
350;  Potts  V.  Baldwin,  67  App.  Div.  434,  437;  Matter  of  Miles,  33  Misc. 
147;  Matter  of  Von  der  Lieth,  25  Misc.  255;  Matter  of  Pfyfe,  5  N.  Y.  Leg. 
Obs.  331;  Wilcox  v.  SmiA,  26  Barb.  316,  334.  So  he  may  adjudge  it  to 
have  b^n  allowed,  where  it  was  duly  presented  and  rejection  was  unduly 
delayed.  Potts  v.  Baldvrin,  supra.  This  short  Statute  of  Limitations  must 
be  pleaded  if  relied  ujpbn,  when  suit  is  actually  brought,  as  a  defense  by 
the  executor.    Williaihs-v.  Mclhtyre,  16  Weekly  Dig.  651. 


CHAPTER  III 

PAYMENT   OF   DEBTS 

§  793.  The  representative  having  ascertaihed  the  estate,  and  the  debts 
being  known,  either  by  presentation  of  verified  claims,  or  by  judgments 
on  disputed  claims,  or  decrees  in  special  proceedings  determining  them  by 
the  Surrogate,  the  representative  is  still  confronted  with  the  relative 
priority  of  these  debts,  in  case  the  estate  is  insufficient  to  pay  them  all. 

We  pass  over,  for  the  time  being,  the  transfer  tax  proceeding,  often  prior 
in  time,  and  we  defer  to  the  chapter  on  Accountings  the  Surrogate's  then 
disposition  of  claims  still  in  dispute.  We  also  cover,  in  a  separaite  chapter 
(VII,  below)  the  proceedings  whereby  the  realty  may  be^  resorted  to.     ' 

§  794.  Order  of  priority  of  debts. — The  provisions  of  the  Code  as  to 
the  payment  of  debts  and  the  preferential  order  in  which  they  mOst  be 
paid,  are  contained  in  §  2682,  which  replaces  former  §  2719: 


§2682.     Payment  of  debts.  ■' 

Every  executor  and  administrator  must  proceed  with  diligence  to  pay  tne  debts 
of  the  deceased  according  to  the  following  order:  ''  ' 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United  States  and  the 
State  of  New  York.  I  -        . 

2.  Taxes  assessed  on  the.property  of  the  deceased  previous  to  his  death, 

3.  Judgments  docketed,  and  decrees  entered  against  the  deceased  according  to 
the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and  unliquidated 
demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over  other  debts  of  the 
same  class,  except,  those  specified  in  t}ie  third  ela??-  A  debt  ^ue  and  pay^ible,  shall 
not  be  entitled  to  a  preference  over  debts  not  due.  The  commencement  of  a  suit 
for  the  recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against  the  executor 
or  administrator  shall  not  entitle  such  debt  to  preference  over  others  of  the  same 
class.  Debts  not  due  may  be  paid  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  interest  on  the  sum  paid  for  the  unexpired  term  of  credit 
without  interest.  An  executor  or  administrator  shall  not  satisfy  his  own  debt  or 
claim  out  of  the  property  of  the  deceased  until  proved  to  and  allowed  by  the  surro- 
gate; and  it  shall  not  have  preference  over  others  of  the  same  class. 

Preference  may  be  given  by  the  surrogate  to  rents  due  or  accruing  on  leases  held 
by  the  testator  or  intestate  at  the  time  of  his  death,  over  debts  of  the  fourth  class, 
if  it  appear  to  his  satisfaction  that  such  preference  will  benefit  the  estate  of  the 
testator  or  intestate. 

Former  §  2719  of  this  Code,  in  part.  From  2  R.  S.  87,  §§  27-30,  33;  L.  1847, 
c.  80;  L.  1888,  c.  571;  see  L.  1893,  c.  686. 

Apart  from  these  statutory  directions,  there  is  a  disbursement  which 
it  is  the  duty  of  the  representatives  to  bear,  namely,  the  funeral  expenses 
of  the  decedent. 

986  §§  793,  794 
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§  795.  Priority  of  funeral  expenses,  by  the  Code. — The  funeral  ex- 
penses are  not  within  the  category  "debts  of  the  deceased,"  but  public 
decency  requires  that  reasonable  interment  expense  be  met  regardless  of 
the  adequacy  of  the  estate  to  pay  such  "debts"  or  to  carry  out  the  benevo- 
lent schemes  of  a  testator. 

The  new  act  provides  in  substance  as  did  the  old  (former  §  2729,  subd.  3, 
as  rewritten  iu  1901  by  chap.  293).   The  new  section  reads: 


Proceeding  to  compel  payment  of  funeral  expenses. 

Every  executor  or  administrator  shall  pay,  out  of  the  first  moneys  received,  the 
reasonable  funeral  expenses  of  decedent,  and  the  same  shall  be  preferred  to  all  debts 
and  claims  against  the  deceased.  If  the  same  be  not  paid  within  sixty  days  after 
^he  grant  of  letters  testamentary  or  pf  administration,  the  person  having  a  claim 
for  such  funeral  expenses  may  present  to  the  surrogate's  court  a  petition  praying 
thai  the  executor  or  administrator  may  be  cited  to  show  cause  why  he  should  not 
be  required  to  make  such  payment. 

If  upon  the  return  of  the  citation  it  shall  appear  that  the  executor  or  administrator 
has  receive  moneys  belonging  to  the  estate  which  are  applicable  to  the  payment 
of  tjie  claims  for  funeral  expenses,  and  that  the  executor  or  administrator  admits 
the  validity  of  the  claim  or  claims  and  the  reasonableness  of  the  amount  thereof,  the 
surrogate  shall  make  an  order  directing  the  payment  of  the  same,  or  of  such  part 
thereof  as  he  may  specify,  within  ten  days  thereafter. 

If  the  executor  or  administrator  files  an  answer  setting  forth  the  facts,  and  therein 
disputes  the  validity  of  the  claim  or  claims,  or  the  reasonableness  of  the  amounts 
thereof,  the  surrogate  shall  direct  that  the  claim  or  claims  so  disputed  be  heard 
upon  the  judicial  settlement  of  the  accounts  of  such  executor  or  administrator. 

If  it  shall  appear  that  no  money  has  come  into  the  hands  of  the  executor  or  ad- 
ministrator the  proceeding  shall  be  dismissed  without  costs  and  without  prejudice 
to  a  further  applicationor  applications  showing  that  since  such  dismissal  the  ex- 
ecutor, or  administrator  has  received  money  belonging  to  the  estate.  At  any  time 
,  after'three  months  from  the  date  of  the  former  order,  if  no  answer  was  filed  disputing 
such  claim,  a  further  application  may  be  made  by  petition  stating  the  facts  upon 
which  the  belief  of  the  petitioner  that  there  are  moneys  in  the  hands  of  such  ex- 
ecutor or  administrator  applicable  to  the  payment  of  his  claim,  is  b^ed.  Upon-  suqh 
further  application  the  issuance  pf  the  citation  shall  be  in  the  discretion  of  the 
surrogate. 

If  upon  any  accounting  it  shall  appear  that  an  executor  or  administrator  has 
failed  to  pay  a  claim  for  funeral  expenses,  the  amount  of  which  has  been  fixed  and 
determined  by  the  surrogate,  as  above  set  forth,  or  upon  such  accounting,  he  shall 
nbt  be  allowed  for  the  payment  of  any  debt  or  claim  against  the  decedent  until 
said  claim  has  been  discharged  in  full;  but  such  claim  shall  not  be  paid  before  ex- 
penses of  administration  are  paid. 

Former  §  2729,  (subd,  3)  of  this  Code,  modified.    From  L.  1901,  c.  293. 

Whether  this  section  as  it  formerly  stood  were  unconstitutional  in,  deny- 
ing the  estate  its  right  to  a  jury  trial  has  been  questioned  but  not  ^W^^d. 
Matter  pf  Gens,  N.  Y.  L.  J.,  May  17, 1912,  citing  Matter  of  Kipp.  But  now 
the  objedtion  is  no  longer  tenable. 

§  795a.  Right  and  duty  to  bury. — The  right  to  possess  the  body  of  the 
decedeiit  for  purposes  of  preservation  and  burial  belongs  to  the  surviving 
husband,  wife,  or  next  of  kin;  except  there  be  appropriate  directions  in  the 
will.  A  husband,  upon  the  settlement  of  his  accounts  as  administrjator 
of  the  estate  of  his  deceased  wife,  should  be  allowed  out  of  her  estate  for 
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her  necessary  and  proper  funeral  expenses  paid  by  him.  The  feet  -that  it 
is  the  duty  of  the  husband  to  bury  his  deceased  wife,  does  not  exempt  her 
separate  estate  from  the  ultimate  charge.  MeCue  v.^GUrvey;  14  Hun,  562; 
Freeman  v.  Ctiit,  27  M.  450;  Kessler  v.  Hessen,  19  Abb.  N.  C.  86.  See  Jack- 
son V.  Westerfield,  61  How.  Pr.  399;  Van  Orden  v.  Krause,  89  Hud,  1,  34 
N.  Y.  Supp.  1004;  ferretti  v.  Prudential  Ins.  Co.,  49  Masc.  489.  In  Zupp  v. 
Miller,  3  Dem.  266,  the  will  gave  to  testator's  widov^  the  inooiiie  of  all 
his  estate,  "after  deducting  taxes,  assessments,  interest  on  mortgages,  if 
ahyj  and  other  charges  and  expenses,  for  and  during  her  natural  life,"  Held, 
that  disbursements  for  funeral  expenses,  transportation  of  decedent's 
remains,  and  services  of  his  attetidirig  physician,  -Were  chargeable  to  the 
corpus  of  the  estate,  and  npt  to  income.  Under  a  trust  deed  for  the  grantor 
for  life,  remainder  over,  the  funeral  expenses  of  the  grantor  should  be 
paid  out  of  accrued  income  and  personalty  befolre  using  the  principal  of 
the  trust.    Matter  of  Yates,  27  Misc.  395,  58  N.  Y.  Supp.  868. 

The  law  is  sumndarized  and  its  development  traced  Ih  Dttre^  v.  'Pres- 
byterian Htospital,  202  N.  Y.  259.    See  cases  cited  in  brirfs  at  p.  260. 

The  "  duty  "  to  bury  may  even  devolve  upon  a  stranger  under  whose  roof 
the  decedent  died.  Regina  v.  Sidwart,  12  Ad.  &  E.  773.  For  a  full  collection 
of  authorities  upon  the  question  of  the  rights  of  the  heir,  next  of  kin,  and 
widow,  respectively,  to  designate  the  place  of  burial,  and  the  control  'of  it, 
with  the  monuments,  see  Matter  of  Beekman  Street,  4  Bfadf.  503;  and  also 
the  note  of  Mr.  Moak  to  Re  Bettison,  L.  R.  4  Ad.  &  Ecc.  294,  12  Moak, 
656;  and  Snyder  v.  Snyder,  60  How.  Pr.  368. 

Such  a  situation  peculiarly  requires  protection  in  respect  of  reimburse- 
ment. Hence,  we  say,  the  statute  is  founded  on  pubhc  policy,  for  no  one, 
by  repudiating  this  "duty"  should  be  tempted  or  permitted  to  keep  the 
body  unburied,  or,  by  exposing  it  to  violation,  offend  the  feelings  pr  en- 
danger the  health  of  the  living. 

§  796.  Funferal  expenses — General  subject. — (See  Poor  Law,  §  84,  as 
to  burial  of  certain  destitute  persons  as  a  county  charge.)  The  following 
discussion  will  §how  how  the  rule,  now  embodied  'in  §  2686,  developed. 
The  reasonable  and  necessary  expenses  of  the  interment  of  the  dead  body 
of  the  deceased  are  a  charge  against  his  estate  although  not  strictly  a  debt 
due  ftata  him.  See  Patterson  v.  Patterson,  and  review  of  the  cases  by 
Folger,  J.,  59  N.  ,Y.,'574,  583.  Where  the  Owner  of  some  estate  dies,  the 
duty  of  the  burial  is  upon  the  executor.  Ibid.  Thus  in  the  case  cited  Judge 
Folger  observed: 

"Our  Revised  Statutes ^  R.  S.  71,  §  16)  recognize  this  duty^  in  that  the 
executor  is  prohibited  from  any  interference  with  the  estate  until  after 
probate,  except  that  he  may  discharge  the  funeral  expenses.  Frota  this 
dilty  springs  a  legal  obligation  and  from  the  obUgatiaa  the  l&w  imphes  a 
promise  to  him  who,  in  the  absence  or  neglect  of  the  executor,  not  officiously 
but  in  the  necessity  of  the  case,  directs  a  burial  and  incurs  and  pays  such 
expense  thereof  as  is  reasonable.  Tvjgwell  v.  Heymanj  3  Camp.  298.  It  is 
analogous  to  the  duty  and  obligation  of  a  father  to  furnish  necessaries  to  a 
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child,  and  of  a  husband  to  a  wife,  from  which  the  law  implies  a  promise  to 
pay  him  who  does  what  the  father  or  the  husband,  in  that  respect,  omits. 
And  so  in  Rogers  v,.  Price,  3  Younge  &  Jervis,  28j  it  was  held  that  an  execu- 
tor, with  assets,  is  liable  to  a  brotherof  the  deceased  for  the  proper  expenses 
of  a  funeral,  ordered  and  paid  for  by  the  latter  in  the  absence  of  the  for- 
mer, la  Hapgood  v.  Houghton's  Executors,  10  Pick,  154,  it  was  held  that 
the  law  raises  a  promise  on  the  part  of  the  executor  or  administrator  to 
pay  for  the  funeral  expenses  as  far  as  he  has  assets,  and  that  if  he  have  no 
assets  he  should  plead  that  fact  in  bar,  and  that  if  he  ha^,  the  judgment 
must  be  against  them  in  his  hands.  In  Patterson  v.  Buchanan,  40  App. 
Div.  493,  it  is  said  that  where  an  executor  or  administrator  has  sufficient 
assets  in  his  hands  and  refuses  to  pay  the  funeral  expenses  of  his  decedent '' 
he  may  be  held  personally  liable,  citing  Benedict  v.  Ferguson,  15  App. 
Div.  96.  And  in  Adams  v.  Butts,  16  Pick.  343,  it  was  held  that  an  account 
for  the  funeral  expensea  of  a  deeeaspd  person  might  be  set  off  by  the  de- 
fendant in  an  action  against  him  by  an  administrator  for  the  work  and 
labor  of  the  deceased  in  his  lifetime.  Price  v.  Wilson,  3  N.  &  M.  512,  is 
sometimes  cited  as  an  authority  that  ''  there  is  no  case  which  goes  the 
length  of  deciding  that  if  the  funeral  be  ordered  by  anpther  person,  to 
whom  credit  is  given,  the  executor  is  liable."  Patterson,  J.,  did  there  use 
the  language.  But  in  Green,  v.  SoUmon,  8  Ad.  &  E.  348,  he  linaits  the  expres- 
sion saying:  "The  judgment  there  probably  means  that  the  executor, 
where  credit  has,  been  given  to  another  person,  is  not  liable  to  the  under- 
taker; if  it  lays  down  more,  the  law  stated  is  extra-judiciaL"  See  also 
Rappelyea  v.  Russell,  1  Daly,  214,  where  the  subject  of  the  liability  of  a 
personal  representative  is  well  considered  by  the  learned  chief  justice  of 
the  New  York  Common  Pleas. 

It  is  not  usual,  and,  in  most  cases,  it  is  not  possible,  for  letters,  either 
testamentary  or  of  a^Wflistration  upon  the  estate,  to  be.  applied  for  and 
granted  before  the  funeral  of  the  decedent,  so  that  the  executor  or  adminis- 
trator, as  such,  is  very  rarely  called  upon  to  superintend  the  funeral  cere- 
mony or  direct  the  necessary  ejppenditu^e  of  money.  The  authority  of  a 
person  named  as  executor  in  the  will,  to  pay  the  fuperal  charges  of  his 
testator,  before  the  grant,  of  letters  to  Mm,  is  expressly  recognized  by  the 
statutes;  ^nd  the  rule  at  cbmmon  law  has  long  been  settled,  that  the  execu- 
tor or  administrator  must  bury  l^e,  de^cedent  in  a  manner  suitable  to  the 
estate  he  left  behind  him.  2  BJackstope  Com.  508.  The  reason  of  the  rule 
is  as  applicable  in  the  case  of  an  administrator  as  an  executor,  Rappelyea 
V.  Rv^sell,  1  Daly,  214. 

The  basis  of  the  right  is  learnedly  examined  and  stat,ed  by  Eowler,  Surr., 
in  Matter  of  Wingersky,  75  IVftso.  7a.,  The  opinion  §JjLpu,ld  be  studied.  He 
limits  the  power  of  the.Sujrrogate  to  fixing  a  reasonahl§  sum.  If  the  sum 
be  so  unreasonable  as  to  constitute  a  devastapit,  thoijgh  agreed  to  by  the 
representative,  thj?  Surrogate's!  Court  could  only  give  partial  reUef.  For 
the  excess  tjje  uodertaker  must,  sue  elsewhere,  citing,  Ruggiero  v.  Tufani, 
54  Misc.  497. 
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To  a  claim  for  the  payment  of  such  expenses  by  an  executor,  it  is  not  a 
vahd  objection,  that  the  rule  of  distribution  of  assets  will  be  improperlsf 
interfered  with  if  the  claim  is  allowed  and  paid.  In  the  same  case  above 
quoted  from,  Judge  Folger  observes  (p.  584):  "Unless  there  is  some  objec^ 
tion  arising  out  of  statutory  provisions,  these  expenses  must  be  preferred 
to  all  other  debts  (citing  Toller  on  Exrs.  245),  not  excepting  debts 'due  by 
record,  even  to  the  sovereign.  .  .  .  Eveninthecaseof  an  insolvent  estate  the 
executor  has  been  allowed  the  reasonable  expenses  of  the  funeral  of  his 
testator,  on  a  plea  of  plene  administravit,"  citing  Edwards  v.  Edwards,  2 
Cr.&M.  612. 

But  the  funeral  expenses  have  no  priority  over  the  claims  for  "exempt 
articles  "  or  a  sum  pecuniarily  equivalent;  Matter  of  Baldwin,  67  Misc.  353, 
disapproving  Matter  of  Berns,  52  Misc.  426,  where  Ketcham,  Surr.,  held 
the  other  way. 

The  statutbry  provisions  above  quoted  (§  2686)  as  to  the  priority  of 
payment,  although  they  include  no  provision  for,  a  priority  of  funeral 
expenses  were  held  not  to  abrogate  the  common-law  rule.  Patterson  v. 
Patterson,  supra,  at  page  585.  This  was  said  to  be  on  the  theory  that 
such  expenses  are  not  treated  as  a  debt  against  the  estate,  but  as  a  (^arge 
upon  the  estate,  the  same  as  the  necessary  expenses  of  administration; 
on  the  same  ground,  that  expenses  of  probate  of  the  will  are  allowed  to 
an  executor  on  an  accounting,  so  should  funeral  expenses  be,  it  being  a 
matter  of  public  concern  that  the  dead  should  have  decent  burial.  The 
Revised  Statutes  impliedly  gave  discretion  to  the  execiitor,  even  before 
probate,  to  pay  the  funeral  charges;  and  notwithstanding  the  statute 
setting  out  the  order  of  payment,  if  he  pay  such  charges  the  amount  must, 
be  allowed  to  him  as  part  of  his  expenses  of  his  trust,  with  the  restriction 
always  that  the  amount  is  no  greater  than  is  necessary.  If,  however,  they 
be  paid  by  another  than  the  executor,  arid  he  reimburse  such  person,  he  is 
entitled  to  credit  for  such  reimbursement  precisely  as  if  he  had  paid  the 
amount  himself.  Ibid.;  Blood  v.  Kane,'iZO  N.  Y.  514,  520;  Ferrinv:  My- 
rick,  41  N.  Y.  315;  Austin  v.  Munro;  47  N.  Y.  360.  This  Tulei  however,  is 
modified  where  a  third  person  unnecessarily  interferes  and  gives  directions 
as  to  expenditures  of  interment;  for  such  person  may  by  his  officiousness 
relieve  the  executor  and  the  estate  from  liability  and  become  personally 
and  ultimately  liable  for  the  amount  thereof.  ■  Quinn  v.  Hill,  A  Dem.  69,  70; 
where  mother  assumed  control  and  told  undertaker  to  "spare  no  expense." 
In  Lucas  V.  Hessen,  17  Abb.  N.  C.  271,  the  husband  of  the  deceased  ordered 
the  necessaries  of  the  funeral,  and  paid  the  undertaker  a  part  of  his  bill, 
and  suffered  a  judgment  for  the  balance.  Held;  that  as  the  undertaker 
had  given  credit  to  the  husband,  he  could  not  OiairitJain  an  iaction  against 
the  executor  for  the  amount  of  his  bill.  An  action  will  not  lie  for  services 
gratuitously  rendered  by  a  relative,  in  taking  charge  of  the  interment  of 
the  deceased,  he  having  died  suddenly  in  the'  street,  the  ordinary  funeral 
expenses  having  been  paid  by  the  executor.  Hewett  v.  Branson,  5  Daly,  1: 
S.  p.,  Hoffman  v.  Kanze,  7  Misc.  237,  27  N.  Y.  Supp.  260.    In  Ruggie/o  V. 
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Tufani,  54  Misc.  497,  where  the  funeral  arrangement  had  been  ordered 
by  the  father  of  decedent,  the  fact  that  a  certain  sum  was  allowed  by  the 
Surrogate,  and  paid  by  the  estate,  did  not  preclude  the  undertaker  from 
recovering  the  balance  of  his  bill  from  the  father.  Compare  Matter  of  Stadt- 
muller,  110  App;  Div.  76.  See  also  Rappelyea  v.  Russell,  1  Daly,  214.  It 
depends,  therefore,  on  the  circumstances  of  the  case  whether  a  third  party 
can  be  made  liable  for  such  expenses,  and  it  is  the  duty  of  the  executors, 
where  such  circumstances  exist,  to  avail  themselves  of  the  opportunity  to 
relieve  the  estate  from  the  disbursement.  See  also  Appendix  to  4  Redf. 
at  p.  527.  So  it  has  been  held  that  the  law  implies  a  promise  on  the  part 
of  an  administrator,  having  assets,  to  reimburse  a  person  by  whom  funeral 
expenses  are  paid.  Matter  of  Miller,  4  Redf.  302,  304,  citing  Dayton  on 
Surrogates,  285;  McCue  v.  Garvey,  14  Hun.  562.  This  of  course  implies 
that  the  liability  has  not  been  assumed  so  as  to  relieve  the  estate  by  some 
third  person.  That  is,  was  it  paid  by  an  interloper  or  "intermeddler  "? 
See  Watkins  v.  Brown,  89  App.  Div.  194,  and  Matter  of  Wingersky,  75  Misc. 
79,  as  to  where  one  is  such.  A  person  may  be  a  "stranger  "  to  estate,  as 
was  the  employer  of  decedent  in  the  Watkins  case,  yet  still  be  entitled  to 
be  recouped.  See  also  Matter  of  Powers,  75  Misc.  85;  Matter  of  Flynn, 
id.  87;  Matter  of  Moran,  id.  90.  These  four  decisions  by  Fowler,  Surr., 
embody  a  review  of  the  whole  law,  common  and  statutory,  on  the  subject. 
The  further  restriction  must  also  be  constantly  borne  in  mind  that  neces- 
sary and  reasonable  expenditures  alone  will  be  allowed  to  the  executor 
or  administrator  as  against  creditors,  and  particularly  in  case  of  a  small 
estate.  So  where  an  executor  paid  $250  to  a  commandery  for  parading  at 
decedent's  funeral,  and  it  appeared  the  same  had  not  been  demanded,  but 
was  gratuitously  paid,  the  executor  was  refused  credit  for  the  payment. 
Matter  of  Reynolds,  124  N.  Y.  388.  But  the  undertaker's  right  ex  contractu 
agEtinst  one  assuming  to  employ  him  enables  him  to  recover  any  part  of 
his  bill  which  the  executor  does  not  or  is  forbidden  to  pay.  See  Ruggiero 
V.  Tufani,  54  Misc.  497  (App.  Term).  Yet  an  executor  or  administrator 
who  gives  orders  for  the  funeral,  or  ratifies  or  adopts  the  acts  of  another 
who  gives  such  orders,  is  also  liable  personally.  Ferrin  v.  My  rick,  41  N.  Y. 
315;  Murphy  V.  Naughton,  68  Hun,  424,  23  N.  Y.  Supp.  52;  Tracy  y.  Frost, 
32  St.  Rep.  907;  Matter  of  Schulz,  26  Misc.  688,  57  N.  Y.  Supp.  952.  See 
Congregation,  etc.,  v.  Sindrock,  15  App.  Div.  82.  Where  he  has  assets,  he  is 
individually  liiable,  though  he  h^s  neither  given  nor  adopted  any  directions 
for  the  funeral,  upon  an  inlplied  contract  for  the  expenses  of  the  suitable 
interment.  Rappelyeix  y.  RUssell,  1  Daly,  214;  Kittle  v.  Huntley,  67  Hun, 
617,  22  N.  Y.  Supp.  519;  Benedicts.  Ferguson,  15  App.  Div.  96,  44  N.  Y. 
Supp.  307.  Upon  the  death  of  a  legatee,  a  child  of  testator,  the  executor, 
without  waiting  for  the  appointment  of  an  administrator  of  the  estate  of 
said  legatee,  who  should  be  authorized  to  receive  the  same,  paid  out  of 
testator's  estate  the  necessary  funeral  expenses  of  the  legatee.  Held,  that 
while  the  executor  had  no  legal  right  to  make  such  payment,  yet  as  strict 
legal  rules  are  not  inflexible  as  to  such  expenditures,  equitable  considera- 
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tions  should  be  applied  to  the  case,  and,  such  payment  allowed-    Matter 
of  Butlet,  I  GQnno\y,5&.  !,     ,    ,,     -;■: 

§  796a.  Same. — It  seemsn  though  the  undertaker  clacijnjs  a  fixpd.  wm 
and  an  express  contract  that:  ,  i, 

(a)  He  can  only  recover  a  reasonable  sum  even  on  pirqoi^  of^  es^press  con- 
tract.   Matter  of  Winger-sky,  76  Misc.  79.  , , 

(b)  And  if  he  fail:  to  prove  express  contract  he  may  reoovei;,gftjJJ  only  a, 
reasonable  sum.  The  Surrogate,  to  prevent  circuity  qf  action  will  propeed 
on  the  theory  of  an  assumpsit  by  the  represen^tative  to  pay  for  tlji©  services 
and  articles  furnished,  qmntym  mlfibiQ-nt.  Eowler,  Surr.,  in  Matter  of 
«^nn,  N.  Y.  L.  J.,  Nov.  1,  1911.  - 

What  is  and  what  is  not  reasonable  is  illustrated  in  the-J^a^ter  of  Collins, 
N.  Y.  L.  J.,  Dec.  5,  1911,  where  Fowler,  Surr.,  says: 

When  reaprt  is  h'ad  to  section  2729  [i.  ?.,  po^  |26§6]  pf  .tlie  Cod?,  of  Ciyil  Pro- 
cedure by  the  iindertajier  the  onus  ipjop  him,  to  shp^,that  tha  amount  qlainjed  is 
reasonable  under  the  definitions  of  the  common  law.  That  section  does  not  sanction 
a  devastavit.  Such  a  construction  of  theory  of  law  would  be  an  absurdity.  Nothing 
was  shown  in  evidence  as  to  the  station  or  mode  of  life  of  the  deceased.  But  I  infer 
that,  while  it  was  most  respectable,  it  was  not  such  as  to.  justify  extijg<)rdinary  dis» 
play  or  extravagance  within  tlie  rules  of  the  common  law.  As  t|h,e  a4ipjnistratrixi  is 
liable  for  reasonable  funeral  expenses  only  in  this,  proceeding,  the  sole  quesition 
presented  to  the  surrogate  concerns  the  reasonableness  of  the  undertaker's  demands. 
The  coffin  is  in  this  particular  the  maifi  item  in  controversy;  $475  is  charged  for  it 
by  the  undertaker,  but  on  the  stand  he  could  not  justify  a  charge  ia  excess  of  S'iOO. 
The  undertaker  bought  the  coffin  of  one  of  the  great  furnishers  of  fiinerals,  and  he 
failed  to  show  the  cost  to  him,  but  he  admitted  on  crQss-,e3^g,mii;iatioii  tlvat  it  might 
have  cost  him  $100i  I  do  not  believe  it, cost  that  much.  In  addition  it  appeafs  that 
he  trimmed  the  coffin  and.put  handles  and  plates  on  it,  and  he  is  certainly  entitled  lo 
some  additional  profit  in  his  business.  In  the  imperfect  state  of  the  evidence  I  am 
unable  to  find  that  the  coffin  complete  cost  in  excess  of  8150^  This  sum  I  will  in 
any  event  allow  to  the  undertaker  for  the  coffin  trimmed'  and  delivered.  Theiie 
was  no  substantial  controversy  over  the  other  itesps  of  the  biJJ,. except  as  to  ap  itew 
of  $24  chargecffor  flpyirers.  Thi^  sum  the  undertaker  adpiits  tl\a,t  he  has  not  paid, 
and  it  is  disallowed  him.  The  item  of  $8  cl^iimed  for  cigars  I  also  disallow,  of  my 
own  motion,'  as  it  is  not  a  suitable  or  reasonable  funerahexpense  under  the  statiitfe 
or  at  common  law.  These  deductions  aggregate  $357.  The  prayer  of  the  petitioner 
is  granted  to  the  ext€;mt  of  the  balance  of  the' bill,  which  I  make  $413.33.  No  costs 
will  be  allowed. 

In  Matter  of  Roomy,  Z^  Redf?  16i„  the  umdeiitaiker  wa&ilield  justi6e4[  i^ 
adapting  the  funeral  to  the  "apparent"  stajbioa  or,  mode  of  life- of  tl<e  de- 
ceased. The  question  of  reasonableness  is  obviously,  not  to.  deter J]^^p^  as 
rigidly  against  the  accountant  where  only  the  family  and  legaljees-  are  con- 
cerned. If  creditors,,  who  would  beiprejudiced  by  dimjniition  o^an  insol- 
vent estate,  are  the  objectants,  the  scrutiny  will  be  closer,  apd  th^cjegree 
of  reasonableness  moBe  rigidly  measured.  Tbis  appears  from  the  J^ollqw- 
ing  cases :  See  first  opinion  of  Sohulz,  Surr.,,  in  MqMer  of  Young,  92  Mjaiq,  633. 
Also:  Matter  of  Erlacher,  3  Redf.  8.-  In  tha,t;Case,  the  estate  amquijted, (to 
$2,625.78.    Held,  that  the  administra^tors  sljould  b^i  allqwed  only  $250  of 
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$670  expended  by  them  for  a  monument  and  enclosing  the  burial  plot. 
In  Matter  of  Wood,  3  Redf.  9,  n.,  it  appeared  that  the  estatfe  amounted  to 
.less  than  $2,800,  and  that  $700  was  charged  by  the  administratrix  for 
burial  lot  and  monument,  and  $200  additional  was  placed  to  the  account 
of  funeral  expenses.  It  was  held,  that  the  charge  for  burial  lot  and  monu- 
ment was  excessive.  In  Matter  of  Mount,  3  Redf.  9,  n.,  it  was  shown  that, 
out  of  an  estate  of  $983.30,  the  administratrix  paid  $425  for  funeral  ex- 
penses, besides  $60  for  clergyman's  fee  and  music,  and  $78  for  a  grave 
stone.  Held,  that  only  $200  should  be  allowed  for  funeral  expenses  and 
$50  for  a  gravestone.  In  another  case,  it  was  held  that,  as  against  deced- 
ent's next  of  kin,  an  expenditure  of  $351  for  a  burial  lot  is  not  unreason- 
able, where  the  estate  amounts  to  $13,000;  but  as  against  creditors,  the 
expenditure  would  not  have  been  allowed,  it  seems.  Valentine  v.  Valen- 
tine, 4  Redf.  265.  Funeral  expenses  incurred  by  an  executor  to  the  amount 
of  $60  will  not  be  held  excessive  where  the  executor  acted  in  good  faith, 
though  testator's  estate  was  not  sufficient  to  pay  in  full  the  statutory  ex- 
emptions of  the  widow.  Matter  of  Hildebrand,  23  N.  Y.  Supp.  148.  An 
expense  of  $300  incurred  by  an  executor  for  testator's  tombstone  is  reason- 
able where  the  estate  is  valued  at  more  than  $6,000,  and  the  rights  of  cred- 
itors are  not  impaired.  Matter  of  Howard,  3  Misc.  170,  23  N.  Y.  Supp.  836. 
For  further  cases  on  same  subject,  see  Matter  of  Smith,  75  App.  Div.  339, 
78  N.  Y.  Supp.  130;  Matter  of  Kiernan,  38  Misc.  394,  77  N.  Y.  Supp.  924; 
Maiter  of  Primmer,  49  Misc.  413;  Matter  of  Ogden,  41  Misc.  158,  83  N.  Y. 
Supp.  977.  No  allowance  should  be  made  for  a  burial  lot  and  monument, 
where  the  decedent  in  his  lifetime  provided  one  himself.  Matter  of  Wood- 
bury, 40  Misc.  143,  81  N.  Y.  Supp.  503.  To  the  same  effect,  Matter  of 
Caldwell,  188  N.  Y.  115. 

As  against  the  family,  more  leeway  is  given.  Yet  even  in  such  cases, 
and  when  there  is  a  will  also,  extravagance  is  frowned  upon.  Thus:  in 
Emans  v.  Hickman,  12  Hun,  425,  the  will  contained  the  following  clause: 
"To  my  executor  all  money  in  my  possession,  all  money  due  from  any 
source  or  sources  whatever,  and  all  property  of  every  kind  and  description 
held  by  me,  for  my  funeral  expenses  and  the  erection  of  a  monument  to 
my  memory  in  the  Purdy  Yard,  in  Phillipstown,  Putnam  County."  ,  The 
estate  amounted  to  $1,200.  The  court  decided  that  the  testator  did  not 
intend  to  spend  all  his  estate  for  funeral  expenses  and  the  erection  of  a 
monument  to  his  memory,  but  only  so  much  as  would  be  suitable  to  his 
condition  of  life;  fixed  this  amount  at  $150,  and  directed  that  the  balance 
be  distributed  among  the  heirs-at-law,  as  in  cases  of  intestacy.  See  Burnett 
V.  Noble,  5  Redf.  69;  Chalker  v.  Chalker,  id.  480;  Campbell  v.  Purdy,  id.  434; 
Ticket  v.  Quinn,  1  Dem.  432;  Matter  of  Beach,  1  Misc.  27,  22  N.  Y.  Supp. 
1079;  Matter  of  Shipman,  82  Hun,  108,  31  N.  Y.  Supp.  571;  Matter  of 
Barnes,  7  App.  Div.  13,  40  N.  Y.  Supp.  494,  aff'd  154  N.  Y.  737.  Evidence 
of  the  declarations  of  the  decedent  is  incompetent  as  to  his  wishes  respecting 
the  erection  of  a  monument.  Matter  of  Smith,  75  App.  Div.  339,  78  N.  Y. 
Supp.  130.    See  Matter  of  Meuschke,  61  Misc.  9,  when  $431.50  was  held 
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reasonable  for  funeral  and  monument  in  an  estate  of  from  seven  to  eight 
thousand  dollars. 

§  796b.  Same. — Where  a  brother  and  only  next  of  kin  of  the  decedent 
contracted  for  the  burial  of  his  brother  with  a  cemetery:  association,  and 
assigned  in  writing  a  part  of  a  deposit  left  by  his  brother  in  a  bank,  it 
was  held  that  this  promise  could  be  enforced  in  an  action  against  the  ad- 
ministrator of  the  decedent,  on  the  theory  that  the  instrument  was  opera- 
tive as  a  valid  assignment  of  the  brother's  interest  as  next  of  kin  of  the 
estate  of  the  deceased,  to  the  extent  of  the  claim  irrespective  -of  whether 
an  action  would  lie  against  the  administrator  in  the  first  instance  for  serv- 
ices in  the  burial  of  the  deceased,  as  the  services  were  rendered  not  on  the 
credit  of  the  estate  but  on  that  of  the  brother  individually.    Congregaiion 
S.  L.  A.  Sakoler  v.  Sindrack,  15  App.  Div.  82,  83,  citing  Rappelyea  v. 
Russell,  1  Daly,  214;  Patterson  v.  Patterson,  59  N.  Y.  574;  Lucas  v.  Hessen, 
17  Abb.  N.  C.  271.    But  where  a  claimant  elected  to  present  his  claim 
for  funeral  expenses  to  the  iadministrators  with  the  will  annexed  after  they 
had  advertised  for  claims,  it  was  held  that  he  took  his  place  as  a  creditor 
with  other  creditors  and  consequently,  that  the  enforcement  of  his  claim 
was  subject  to  the  six  months'  Statute  of  Limitations,  which  it  was  the 
duty  of  the  administrators  to  set  up  in  defense.    Koons  v.  Wilkin,  2  App. 
Div.  13.    See  opinion  of  Adams,  J.,  at  circuit,  quoted  at  p.  15,  in  which 
opinion  it  is  said:  "By  the  terms  of  §  16,  chap.  6,  title  2  of  part  of  the  Re- 
vised Statutes  an  executor  is  permitted  to  pay  the  funeral  expenses  of  the 
testator  even  before  taking  out  his  letters  testamentary.    These  expenses, 
while  in  one  sense  not  a  debt  against  the  estate,  are  treated  as  a  charge 
upon  the  estate,  and  as  s"uch  it  is  quite  proper  that  they  should  be  assumed  ' 
and  paid  by  the  personal  representative  of  the  decedent,  whose  duty  it 
sometimes  becomes  to  see  that  proper  funeral  services  are  rendered.    This 
view  of  the  question  is  quite  clearly  presented  in  the  case  of  Patterson  v. 
Patterson,  59  N.  Y.  574,  585,  and  has  been  adopted  by  the  General  Term 
of  this  department  as  the  correct  and  proper  one.    Dalrymple  v.  Arnold, 
21  Hun,  110;  Laird  v.  Arnold,  25  id.  4;  Matter  of  Laird  v.  Arnold,  43,  id. 
136. 

"That  the  plaintiff  entertained  the  same  idea  is  made  apparent  by  the 
fact  he  presented  the  claim  in  suit  to  the  defendants,  as  administrators, 
insisting  that  it  was  a  demand  against  the  estate  of  their  testator  which 
they  were  bound  to  pay;  and  if  the  authorities  last  cited  are  to  be  followed, 
rather  than  those  that  adopt  the  contrary  rule  {Tracy  v.  Frost,  11  N.  Y. 
Supp.  561;  Murphy  v.  Naughton,  68  Hun,  424),  I  can  see  no  reason  why 
he  was  not  justified  in  taking  this  position. 

"At  all  events,  having  elected  to  treat  the  claim  as  one  against  the  estate 
and,  when  it  was  rejected,  having  neglected  to  bring  suit  against  the  ad- 
ministrators within  six  months  thereafter,  it  would  seem  as  though  now 
he  ought  to  be  precluded  from  any  right  to  maintain  an  action  thereon 
against  the  defendants  individually."  See  also  Matter  of  Smith,  18  Misc. 
139,  140;  Griffin  v.  Condon,  18  id.  236,  238.    See  KitUe  v.  Huntley,  67  Hun, 
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617.  '  The  rules  in  this  regard  are  summarized  by  Surrogate  Arnold,  in 
Matter  of  Flint,  15  Misc.  598,  599,  where  he  recognizes  the  common  prac- 
tice to  be  for  the  executor  or  administrator  to  pay  these  expenses  before 
any  others.  But  in  that  case  the  Surrogate  held  that  the  holder  of  a  claim 
for  funeral  expenses  was  not  a  creditor  or  person  interested  in  the  estate 
within  the  meaning  of  the  Code  (former  §  2722)  so  as  to  be  able  to  compel 
the  representative  to  account  and  pay  his  claim.  In  Pache  v.  Oppenheim, 
93  App.  Div.  221,  the  law  is  clearly  reviewed  by  Patterson,  J.,  and  the 
court  sustained  the  plaintiff  (husband  of  decedent)  in  his  suing  in  the  Mu- 
nicipal Court. 

In  Matter  of  Stadtmuller,  110  App.  Div.  76,  the  estate  of  a  husband  who 
died  shortly  after  his  wife,  having  however  paid  her  funeral  expenses,  was 
held  entitled  to  be  repaid  the  same  from  her  estate,  but  doctor's  bills  paid 
by  him  for  her  last  illness  were  refused  as  a  charge,  citing  Freeman  v.  Cdt, 
27  Hun,  447.  This  Stadtmuller  case  also  held  that  carriages,  flowers,  music 
and  other  incidentals  of  the  funeral  were  proper,  if  reasonable,  citing  Matr 
ter  of  Ogden,  41  Misc.  158. 

In  §  2703,  subd.  2,  formerly  §  2749  of  the  Code,  which  defines  the  claims 
which  can  be  enforced  by  proceedings  for  the  disposition  of  decedent's  real 
property,  the  words  "funeral  expenses"  are  expressly  defined  as  including 
a  reasonable  charge  for  a  suitable  headstone.  Matter  of  Meuschke,  61  Misc. 
9.  In  Ferrin  v.  Myrick,Al  N.  Y.  318,  the  court  illustrates  this  rule  by  ex- 
ample: 

Expenditure  of  $1,050  for  a  monument  out  of  estate  of  $1,240  will  not 
be  upheld.  Matter  of  Smith,  75  App.  Div.  339.  In  spite  of  explicit  direc- 
tipns  in  will.  Executor  incompetent  to  testify  under  §  829  as  tp  testator's 
wishes.  In  Matter  of  Caldwell,  188  N.  Y.  115,  an  executrix  was  refused 
credit  for  purchasing  a  burial  plot,  it  appearing  there  was  one  already 
.  belonging  to  decedent,  with  room  for  further  interment,  otherwise  it  is 
intimated  the  cost  would  have  been  a  proper  charge  (id.,  p.  120,  citing 
Patterson  v.  Patterson,  supra).  See  also  Matter  of  Woodbury,  40  Misc.  143, 
152,  when  testator  directed  his  burial  in  his  father's  plot  and  his  widow 
assumed  to  buy  a  new  one  and  bury  him  in  that.  The  courts  will,  how- 
ever, scrutinize  disbursements  of  this  character,  having  in  mind  not  only 
the  station  in  life  of  the  decedent  but  also  the  amount  of  the  estate.  See 
Matter  of  Erlacher,  3  Redf.  8;  Matter  of  Mount,  id.  9n.;  In  re  Wood,  id.  9n.; 
Matter  of  Rooney,  id.  15;  Matter  ofChipmxm,  82  Hun,  108;  Owens  v.  Bloomer, 
14  Hun,  296.  See  also  Murphy  v.  Naughton,  68  Hun,  424.  See  Matter 
of  Primmer,  49  Misc.  413,  where  executor  was  himself  the  undertaker, 
and  sought  to  pay  himself  for  testatrix'  funeral,  and  also  an  outla,wed  bill, 
for  her  husband's  funeral,  eight  years  before,  opinion  by  Heaton,  Surr. 

See  Brown  v.  Ciiy  Nat.  Bank,  72  Misc.  201  (Supreme  Court)  as  to  lien 
on  monuments,  gravestones,  and  cemetery  structures. 

§  797.  Funeral  bill  practically  a  lien  on  proceeds  of  action  under  §  1903. 
— The  legislature  loves  the  undertaker,  for  there  is  another  and  third  source 
of  authority  for  the  payment  of  funeral  expenses.    Section  1903  of  the 
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Code  as  amended  in  1904  provides  that  the  damages  recovered"  in  an 
action  by  aii  administrator  for  the  negligent  killing  of  the  decedent  is  to 
be  distributed  "as  if  they  were  unbequeathed  assets."  But  the  plaintiff 
may  deduct  therefrom. 

(a)  The  expenses  of  the  action, 

(6)  The  reasonable  fimeral  expenses  of  the  decedent, 

(c)  His  conamission  upon  the  residue. 

Held,  in  Matter  of  AlcDermott,  49  Misc.  402,  that  "may  deduct"  should 
be  read  "must  deduct,"  reading  it  with  former  §  2729,  subd.  3,  and  that  a 
judgment  creditor  for  such  funeral  expenses  could  have  leave  to  issue 
execution  upon  such  fund.  But  in  Matter  of  McDonald,  51  Misc.  318, 
Heaton,  Surr.,  held  the  language  was  not  imperative,  and  there  was  no 
legislative  intent  to  charge  funeral  expenses  upon  the  proceeds  if  there 
were  other  general  assets.  Certainly,  the  Surrogate  has  power  to  fix  and 
order  paid  the  claim's  on  the  funds  for  funeral  expenses  (Alfson  v.  Bicsh, 
182  N.  Y.  393)  and  in  any  case  to  fix  and  allow  the  "expenses  of  the 
action."  Matter  of  Snedeker,  95  App.  Div.  149.  The  McDermott  case 
seemed  to  state  the  real  intent  of  the  legislature  because  §  1903  read 
the  plaintiff,  i.  e.,  the  representative,  "may  deduct  the  reasonable  funeral 
expenses  1*.  .  ;  which  must  be  allowed  by  the  Surrogate.  .  .  ."  And  the 
Alfson  case  seems  to  hold  (p.  397)  "the  damages,  recovered  .  .  .  are 
charged  with  .  .  .  the  reasonable  funeral  expenses,  etc." 

But,  by  chap.  641,  Laws  1915,  the  section  wa§  amended  to  accord  with 
Surrogate  Heaton's  view,  and  it  is  now  discretionary  with  the  Surrogate 
to  "fix"  the  amount,  and  discretionary  to  deduct.  He  will,  therefore, 
now  with  this  statutory  recognition  of  the  rule,  where-lhere  are  other  assets 
preserve  as  intact  as  practicable  the  primary  intent  of  the  law  that  the 
proceeds  are  "  exclusively  for  the  benefit  of"  the  persons  specified  in  §  1903. 

§  798.  Mourning  for  decedent's  family — Wakes. — Where  the  rights  oi 
creditors  are  not  interfered  with,  a  moderate  allowance  for  mourning  goods 
for  the  immediate  family  of  the  decedent  has  been  sustained  in  England 
as  a  part  of  the  funeral  expenses.  In  Matter  of  Allen,  3  Dem.  524,  the 
Surrogate  held  that  while  it  was  a  question  not  covered  by  previous  de- 
cisions in  this  State,  he  would  sustain  a  reasonable  item  of  this  description 
incurred  in  providing  mourning  for  the  widow  as  incidental  to  the  obli- 
gation on  the  part  of  the  administrators  or  executors  to  bury  the  decedent 
according  to  the  rank  he  occupied  in  life  and  according  to  the  estate  he 
left.  He  refers  to  McCue  v.  Garvey,  14  Hun,  562,  where  $47  was  allowed 
as  the  expenses  of  a  "wake."  He  also  alludes  to  the  provisions  of  §  2749 
providing  for  the  payment  of  funeral  expenses  including  a  reasonable 
charge  for  a  headstone.  (See  case  in  .previous  section.)  He  held  that 
funeral  expenses  are  thus  not  necessarily  confined  to  the  mere  interment 
of  the  remains  and  that  where  custom  requires  it  and  as  it  is  the  almost  uni- 
versal practice  for  the  family  of  the  decedent  to  wear  mourning,  "and  a 
change  of  wearing  apparel  is  thus  rendered  necessary  as  a  part  of  the  prepa- 
ration for  the  funeral  and  as  a  mark  of  proper  respect  to  the  dead,  this 
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expense,  when  reasonably  incurred  by  those  whom  he  was  bound  to  provide 
for  during  his  lifetime,  should  be  borne  by  his  estate."  He  -accordingly 
held  that  as  the  estate  was  apparently  ample  to  pay  debts  that  expenditure 
for  a  bonnet,  dress,  gloves,  veil,  cloak,  etc.,  not  disproportionate  to  the 
circumstance  in  life  of  the  decedent  and  his  family,  should  be  allowed.  See 
also  Matter  of  Weaver,  53  Misc.  244.  But  if  not  properly  vouched,  as  any 
other  expenditure  must  be,  it  may  be  disallowed.  Matter  of  Meuschke, 
61  Misc.  9. 

The  only  other  case,  apparently,  in  the  State  is  Matter  of  Wachter,  16 
Misc.  137,  141,  in  which  the  same  result  is  reached  upon  equally  satis- 
factory grounds.    The  learned  Surrogate,  Davie,  observed  at  p.  141 : 

"The  term  'funeral'  embraces  not  only  the  solemnization  of  interment 
but  the  ceremonies  and  accompaniments  attending  the  same;  such  cere- 
monies are  prompted  by  affection  and  their  character  is  to  some  extent 
determined  by  the  religious  faith  and  sentiment  of  the  friends  of  the  de- 
ceased; their  extent  and  magnitude  depending  upon  the  condition  of  the 
estate  and  the  station  in  life  which  had  been  occupied  by  the  deceased, 
varying  from  the  simpler  bier  to  the  imposing  catafalque,  from  the  informal 
liturgical  service  or  scripture  reading  for  the  humble  to  the  elaborate  ori- 
sons funebres  attending  the  obsequies  of  the  renowned.  So,  in  McCul- 
lough  V.  McCready,  52  Misc.  542,  the  Appellate  Term  recognized  the  pro- 
priety of  the  expenses  of  a  'wake'  suitable  to  decedent's  condition  in  life 
and  necessitated  by  the  racial  custom  and  sentiment  of  the  family.  See 
opinion  by  MacLean,  J.,  and  dissent  by  Gildersleeve,  J. 

"The  wearing  of  suitable  mourning  apparel  is  commonly  regarded  not 
only  as  a  proper,  but  almost  indispensable  mark  of  affection  and  evidence 
of  grief;  the  distribution  of  a  decedent's  estate  among  his  next  of  kin  with- 
out providing  therefrom  for  the  usual  and  conventional  ceremonies  in 
memory  of  the  dead  would  seem  not  only  parsimonious  but  utterly  repug- 
nant to  one's  conception  of  justice  and  propriety."  Matter  of  Wachter, 
supra.  Where  decedent  had  expressed  a  wish  to  be  buried  in  her  "best 
dress"  and  those  in  charge  selected  what  they  deemed  to  be  such,  and  later 
it  proved  to  be  a  dress  specifically  bequeathed  to  A:  the  Surrogate  (Kings 
County)  in  a  very  interesting  opinion  upheld  the  executor  in  paying  to 
A  $500  as  the  equivalent  of  said  gown  used  as  a  "burial  robe,"  and  charg- 
ing it  to  "funeral  expenses."    Matter  ofPullen,  52  Misc.  75. 

The  heirs  or  legatees  will  not,  when  no  creditors  are  prejudiced,  and 
there  is  an  ample  estate,  be  encouraged  in  picayune  objections.  The  de- 
cedent's funeral  must  be  decent,  orderly  and  suitable.  It  is  his  last  use  of 
his  own  fortune.  The  expense  of  a  special  messenger  to  the  family  of  the 
decedent,  to  inform  them  of  liis  death,  may  be  allowed,  where  he  dies 
abroad,  and  such  prompt  communication  is  necessary  for  the  security  of 
the  estate,  for  the  burial,  and  to  avoid  expenses  of  delay.  So,  the  expense 
of  accompanying  the  body,  and  of  a  copy  of  the  verdict  of  a  coroner's 
jury,  if  such  copy  be  necessary  to  the  burial.  Easier  v.  Hosier,  1  Bradf. 
248.    In  some  of  the  States,  though  jiot  in  this,  the  expenses  of  the  de- 
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cedent's  last  sickness  are  given'  a  preference,  with  the  funeral  charges. 
See  Freeman  v.  Coit,  27  Hun,  447.  In  the  Revision  of  1878  such  a  change 
was  recommended  but  failed  of  adoption.  So  if  a  husband  paid  such  ex- 
penses Of  his  deceased  wife,  and  is  her  executor,  nevertheless  it  was  his 
obligation  as  husband,  and  hef  cannot  claim  recoupment.  Matter  of  Stadth 
muller,  110  App.  Div.  76. 

§  799.  Comproinising  debts. — Chapter  80  of  the  Laws  of  1847,  amended 
by  chap.  571  of  the  Laws  of  1888  and  chap.  TOO  of  the  Laws  of  1893,  pro- 
vided authority  for  executors  to  compromise  and  compound  debts  due  to 
their  testator  or  intestate.  These  acts  were  repealed  by  chap.  686  of  the 
Laws  of  1893  as  is  pointed  out  in  the  chapter  on  Ascertaining  the  Estate. 
A  somewhat  similar  clause  was  substituted  in  former  §  2719  of  the  Code, 
which  provides  for  the  payment  of  the  debts  of  the  decedent.  This  sub- 
stitutionary clause  read  as  follows: 

The  surrogate  may  authorize  the  executor  or  administrator  to  compromise  or 
compound  a  debt  or  claim,  on  application,  and  for  gbod  and  sufficient  cause  shown, 
and  to  sell  at  public  auction  on  such  notice  as  the  surrogate  prescribes,  any  un- 
collectible, stale  or  doubtful  debt  or  claim  belonging  to  the  estate;  but  any  party 
interested  in  the  final  settlement  of  the  estate  may  show  on  such  settlement  that 
such,  debt  or  claim  was  fraudulently  or  negligently  compromised  or  compounded. 

The  act  of  1914  modified  this  to  read  as  follows: 

§  2683.  Disputed  or  unsettled  debt  or  clairti  may  he  compromised,  compounded  or 
sold. 

Upon  the  application  of  an  executor,  administrator,  guardian  or  testamentary 
trustee,  the  surrogate  may,  for  good  cause  shown,  authorize  the  compromising  or 
compounding  of  any  debt,  claim  or  demand,  due  or  to  become  due,  which  it  is 
necessary  to  settle,,  adjust  or  liquidate  in  connection  with  the  settlement  of  an  estate 
or  fund;  and  the  selling  at  public  auction,  on  such  notice  as  the  surrogate  prescribes, 
of  any  uncollectible,  stale  or  doubtful  debt  or  claim  belonging  to  the  estate  or  fund; 
but  any  party  interested  in  the  final  settlement  may  show  on  such  settlement  that 
such  debt  or  claim  was  fraudulently  compromised  or  compounded. 

From  former  §  2719  of  this  Code,  in  part. 

It  has  been  suggested  that  this  did  not  extend  to  claims  against  the 
estate.  Redf.  Surr.  Pr.,  §  629.  The  contrary  would  appear  to  be  the  case; 
for,  in  the  first  place,  the  provision  falls  under  the  section  dealing  with 
the  payment  of  the  debts'  of  the  decedent,  and  in  the  second  place  the 
Surrogate  is  given,  power  to  authorize  the  executor  or  administrator  to 
compromise  or  compound  "a  debt  or  claim,"  and  "to  sell  at  public  auction, 
etc.,  any  uncollectible,  stale  or  'doubtful  claim  belonging  to  the  estate." 

This  appears  to  most  clearly  be  in  contradistinction  to  the  prior  words 
"a  debt  or  claim"  identified  as  a  debt  of  the  decedent  by  virtue  of  the 
heading  of  the  section,  and  the  whole  context  in  which  the  clause  is  found. 
In  Matter  of  GUman,  82  App.  Div.  186,  the  executors  claimed  that  their 
decedent  was  the  owner  of  a  business.  H.  asserted  per  contra  that  he  was 
a  partner  of  decedent,  and  brought  a  cross  action  enjoining  the  executors 
from  interfering  with  the  business.  Held,  Surrogate  had  power  to  approve 
a  compromise  whereby  the  estate  and  H.  divided  the  stock  resulting  from 
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a  sale  of  the  business  to  a  corporation.  Later,  in  Matter  of  Gilman  (1st 
Dept.),  92  App.  Div.  462,  the  court  held  explicitly  that  former  §  2719 
"confers  upon  a  Surrogate  the  power  to  permit  an  executor  or  adminis- 
trator to  compromise  and  compound  a  claim  against  the  estate."  This 
decision  was  unanimous  and  was  affirmed  in  178  N.  Y.  606.  That  is, 
the  power  to  compound  relates  to  any  debt  whose  settlement  is  necessary 
in  the  settlement  of  the  estate.    The  new  section  is  expUcit. 

§  800.  Arbitrating  claims. — It  may  be  observed  that  the  Court  of 
Appeals  has  held  (Wood  v.  Tunnidiff,  74  N.  Y.  38,  42,  43,  and  cases  cited), 
that  executors  or  administrators  have  the  power  to  submit  to  arbitration 
disputed  claims  or  demands  in  favor  of  or  against  the  estate  they  repre- 
sent, and  that  this  right  is  founded  upon  their  legal  title  to  the  assets  of  the 
decedent,  and  their  authority  to  adjust  and  settle  claims  in  which  the 
estate  they  represent  is  interested.  The  court  points  out  that  this  right 
was  a  commofl-law  right  and  was  not  taken  away  by  the  statutory  provi- 
sions relating  to  the  reference  of  disputed  claims  against  the  estate  of  a 
decedent.  Id.,  at  p.  43.  The  court  observes  that  the  settlement  of  dis- 
putes by  arbitration  is  encouraged,  but  it  points  out  a  rule  which  would 
probably  discourage  representatives  from  resorting  to  this  very  unsatis- 
factory method  of  adjusting  a  dispute.  Andrews,  J.,  observes:  "They 
will  be  bound  by  an  award,  made  pursuant  to  a  submission,  the  same  as 
other  persons,  although  if  the  award  is  to  the  prejudice  of  the.  estate,  as, 
for  example,  if  the  arbitrator  gives  to  the  executor  less  than  is  due,  he 
will,  it  is  stated,  be  accountable  to  the  heirs  or  other  persons  interested  in 
the  estate  as  for  a  devastavit." 

Should  this  procedure  be  resorted  to,  it  may  be  interesting  to  note  that 
the  fundamental  idea  of  arbitration  is  its  finality,  and  the  practice  in  re- 
gard thereto  is  very  carefully  reviewed  in  the  case  of  Dobson  v.  The  Cen- 
tral R.  R.  of  N.  J.,  38  Misc.  582. 

§  801.  Diligent  payment  of  debts. — Section  2682  requires  the  executor 
or  administrator  to  "proceed  with  diligence"  to  pay  the  debts  of  the  de- 
ceased. This,  however,  must  be  taken  with  the  reasonable  restrictions  which 
the  foregoing  discussion  will  suggest.  An  executor  is  not  required  to  pro- 
ceed to  the  payment  of  any  debts  until  the  full  extent  of  the  indebtedness 
of  the  deceased  has  been  ascertained.  Therefore  until  the  period  for  ascer- 
taining debts  has  expired  which  the  provision  of  the  statute  indicates,  the 
executor  or  administrator  cannot  be  charged  with  lack  of  diligence  if  he 
refrains  from  paying  debts.  On  the  contrary,  if  he  pays  legacies  and  debts 
in  full  before  ascertaining  the  whole  amount  of  the  indebtedness,  he  does  _ 
so  at  his  peril,  and  may  be  held  liable  to  later  discovered  creditors  for  the 
amount  they  would  have  been  entitled  to  ratably  with  the  other  creditors 
who  have  been  ^aid  in  full,  in  the  event  that  the  assets  do  not  prove  suf- 
ficient to  pay  all  in  full.  Clayton  v.  Wardell,  2  Bradf.  1,  7;  Glacius  v. 
Fogel,  88  N.  Y.  434,  aff'g  4  Redf.  516. 

The  provisions  of  §  2682  of  course  contemplate  the  payment  only  of 
vahd  subsisting  claims.     It  has  been  noted  in  another  connection  that 
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an  executor  or  administrator  has  no  power  to  allow  claims  barred  bj^  the 
Statute  of  Limitations.  Schutz  v.  Morette,  146  N.  Y.  137,  143;  Bloodgood  v. 
Bruen,  8  N.  Y.  362;  Matter  of  Oosterhovdt,  15  Misc.  566;  Spicery.  Raphe, 
4  App.  Div.  471.  It  is  his  duty  to  set  up  the  Statute  of  Limitations  or  any 
proper  legal  defense  available  against  any  claim  presented.  Butler  v.  John- 
son, 111  N.  Y.  204,  cited  in  Schutz  v.  Morette,  supra.  Matter  of  Goss,  98 
App.  Div.  489.  He  should  set  it  up  by  answer  and  not  by  motion  to  dis- 
miss.   Matter  of  Jordan,  50  App.  Div.  244. 

The  rule  has  been  concisely  stated  by  Surrogate  SiUanan  (Matter  of 
O'Rourke,  12  Misc.  248,  250),  "An  executor  or  administrator  has  no  power 
to  waive  as  against  the  heirs-at-law  or  devisees,  any  legal  defense,  either 
under  the  Statute  of  Limitations  or  the  Statute  of  Frauds,  and  if  they  do 
so,  it  is  at  their  peril."  So,  in  Matter  of  Burr,  48  Misc.  56,  where  an 
executor  paid  his  co-executor  $38,485.96,  a  claim  much  of  which  was 
barred  by  statute,  he  was  surcharged  the  amount  he  had'  no  right  to 
pay. 

But  there  is  a  plain  distinction  between  the  right  of  an  executor  to  revive 
a  claim  so  barred  and  his  right  to  acknowledge  or  keep  alite  a  valid  and  sub- 
sisting obligation  by  payments  on  account.  Holly  v.  Gibbons,  176  N.  Y. 
520,  527,  citing  McLaren  v.  McMartin,  36  N.  Y.  88;  BvMer  v.  Johnson, 
supra. 

The  law  is  well  settled,  that  debts  of  the  decedent  become  barred  by  the 
Statute  of  Limitations  in  six  years  and  eighteen  months  from  their  ma- 
turity notwithstanding  their  presentation  to  and  admission  by  the  repre- 
sentative of  the  estate.  Butler  v.  Johnson,  supra.  To  revive  or  continue 
the  contract  after  this  period  there  must  be  an  acknowledgment  or  promise 
contained  in  a  writing  signed  by  the  party  to  be  charged  thereby  (§  395, 
Code  Civ.  Proc),  or  there  must  have  been  a  pajmient  made  thereon  within 
that  period  by  the  decedent  or  by  his  executor  or  administrator.  McLaren 
V.  McMartin,  supra. 

The  acknowledgment  in  writing  may  be  either  the  express  acknowledg- 
ment primarily  contemplated  by  the  Code,  or  it  may  be  based  upon  pro- 
ceedings brought  by  the  representative  looking  to  the  payment  of  the 
claim;  thus  the  acknowledgment  may  be  based  upon  the  allegations  in  the 
petition,  or  in  the  schedule  of  an  account  (§  2680),  acknowledging  the  claim 
as  a  vaUd  claim;  this  was  so  held  in  Matter  of  the  Estate  of  Bobbins,  7  Misc. 
264,  266,  where  Surrogate  Coleman  held,  that  a  petition  for  leave  to  sell 
a  legacy  for  the  purpose  of  paying  certain  claims  against  the  estate  was 
an  acknowledgment,  to  the  persons  made  parties  to  the  proceeding,  of  their 
claims  against  the  estate  suflBcient  to  take  them  out  of  the  statute.  But  a 
decedent  has  perfect  power  by  wiU  to  direct  payment  of  a  debt  which  has 
been  barred  by  the  Statute  of  Limitations.  The  executof  has  no  option 
in  such  a  case  but  to  pay  the  debt  if  there  are  assets  sufficient  for  the  pur-r 
pose.  Gilbert  v.  Morrison,  53  Hun,  442.  Such  a  direction  puts  the  claim 
in  a  class  between  payments  to  creditors  as  of  their  right  and  payments  to 
legatees  as  of  decedent's  bounty.    But  if  the  executor  or  administrator 
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does  not  raise  the  defense  before  judgment  is  entered,  it  is  too  late  to  raise 
it  on  appeal.    Fabum  v.  Dimon,  20  App.  Div.  529. 

§  802.  Priority  of  debts  discussed  in  detail. — Section  2682,  supra,  ex- 
plicitly provides  the  order  in  which  the  decedent's  debts  must  be  paid. 
Aside  from  this  statutory  preference  it  is  the  intent  of  the  whole  statute 
relating  to  the  payment  of  decedent's  debts,  that  creditors  shall  stand  upon 
an  equality  one  with  another.  The  representative,  if  he  disregard  a  statu- 
tory order  in  paying  claims  against  the  estate,  does  so  at  his  peril.  5  Am.  & 
Eng.  Ency.  of  Law,  236. 

Subdivision  1  gives  the  first  preference  to  debts  entitled  to  a  preference 
under  the  laws  of  the  United  States  and  of  New  York  State.  AH  question 
as  to  conflict  between  Federal  and  State  law  in  respect  to  such  priority  is 
removed  by  this  provision  of  the  statute.  A  disregard  of  this  provision 
will  subject  the  executor  or  administrator  to  personal  Uability  for  the 
amount  of  the  debt  due  the  United  States,  in  case  the  estate  of  the  de- 
cedent is  insufficient  to  pay  the  same.  But  if  the  executor  pays  the  claims 
against  the  estate  in  due  time  and  order,  without  knowledge  of  the  exist- 
ence of  a  debt  due  to  the  United  States,  he  will  not  be  held  liable  for  a 
devastavit.  U.  S.  v.  Ricketts,  2  Cr.  Cir.  Ct.  553.  See  Aiken  v.  Dunlap, 
16  Johns.  85.  Debts  due  the  United  States  are  mainly  debts  due  upon 
bonds  by  which  the  deceased  may  have  obligated  himself.  Should  the 
surety  of  the  deceased  on  such  a  bond  discharge  the  Uability  by  payment 
to  the  United  States,  he  is  subrogated  to  the  rights  of  the  United  States 
under  this  section,  and  stands  in  the  same  order  of  priority  as  the  United 
States  would  stand  had  the  payment  not  been  made.  Section  3468,  U.  S. 
\Rev.  Stat.  The  claims  of  the  State  of  New  York,  being  a  "statutory 
afterthought,"  added  to  the  law  in  1914,  the  question  arises  (should  an 
estate  be  so  small  as  to  be  less  than  the  combined  debts  to  the  State  and 
to  the  United  States),  are  these  debts  put  on  a  parity,  or  is  the  first  in 
order  of  enimieration  as  well  as  of  enactment  preferred  to  the  other.  If 
we  hold  the  preference  is  a  gift  of  the  Legislature  grantable  or  revocable 
at  its  will,  then  claimants  under  subd.  1  are  on  a  parity. 

But,  it  must  be  recalled  that  subd.  1  was  originally  merely  a  recognition 
of  the  Federal  Law.  See  §  3466,  U.  S.  Rev.  Stat.,  which  was  the  original 
act  of  March  2,  1797,  chap.  20,  §  5,  as  amended  by  act  of  March  2,  1799, 
chap.  22,  §  65.  The  executor's  hability  was  embodied  in  the  latter  act 
and  is  now  §  3467.  And  it  was  held,  U.  S.  v.  Duncan,  4  McLean,  207, 
that  this  preference  would  exist  in  favor  of  the  United  States,  independ- 
ently of  any  state  statute.   See  also  s.  c,  12  111.  523. 

§  803.  Same — ^Tazes. — "Taxes  assessed  on  the  property  of  the  de- 
ceased previous  to  his  death"  stand  next  in  the  order  of  priority.  The 
word  "taxes"  must  be  taken  in  connection  with  the  subject-matter  of  the 
whole  section,  which  is  the  payment  of  the  decedent's  debts.  It  is  neces- 
sary, therefore,  to  distinguish  between  taxes  which  the  decedent  was  per- 
sonally Uable  to  pay  and  taxes  upon  the  property  for  which  the  property 
alone  could  be  made  to  respond;  this  distraction  has  been  carefully  drawn 
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in  the  decisions.  Matter  of  Mansfield,  10  Misc.  296;  Colemam,'  v.  Colemcm, 
5  Redf.  524.  Thus  taxes  assessed  after  decedent  dies  are  not  to  be  paid  by 
an  administrator.  Matter  of  Sworthout,  38  Misc.  56.  Of  course  "the  per- 
sonal tax,  locally  imposed,  is  assessed  against  the  representative,  andilje 
must  pay  it  out  of  the  estate.'  He  cannot  avoid  it  by  distribution.  CMy 
of  New  York  v.  Goss,  124  N.  Y.  680.  The  Court  of  Appeals,  Matter  of  Hun, 
144  N.  Y.  472,  477,  have  held  that:  "In  the  case  of  taxes  imposed  for  the 
general  purposes  of  government,  there  is  a  personal  obligation  upon  the 
citizen  to  pay  which  may  be  enforced  by  distress  and  sale  of  his  goods  and 
by  other  remedies  in  the  courts."  On  the  other  hand,  the  courts  say :  "  Local 
assessments,  imposed  under  municipal  authority  upon  particular  property 
benefited  by  the  improvement,  as  distinguished  from  a  general  tax,  are 
not  .  .  .  a  general  or  personal  charge,  in  the  absence  of  some  statute 
making  them  such,  but  are  only  in  the  nature  of  a  Hen  upon  the  specific 
property  assessed,  and  the  proceedings  for  their  collection  are  miremi'l'  >  .See 
opinion  of  O'Brien,  J.,  p.  478,  citing  Cooley  on  Taxation,  676;  Tiedeman 
on  Mun.  Corp.,  §  2S2;  Litchfield  v.  Vmnon,  41  N.  Y.  134;  Matter  of  Hewitt, 
40  Misc.  332.  ,; 

The  statute  requiring  an  executor  to  pay  taxes  imposed  on  the  property 
of  the  testator,  prior  to  his  death,  refers  to  the  former  and  not  to  the  latter 
class  of  burdens. '  Matter  of  Hun,  supra. 

In  a  prior  case  {Smith  v.  Cornell,  111  N.  Y.  554,  557)  the  court  heldthat, 
under  the  statute  the  executor  was  bound  to  apply  the  personal  estate  in 
his  hands  to  the  payment  of  such  taxes  next  after  debts  entitled  to  a  pref- 
erence under  the  laws  of  the  United  States;  and  the  court  held  thait  the 
taxes  unpaid  at  the  time  of  the  decedent's  death  were  personal  debts,  citing 
Seabury  Y.  Bmven,  3  Bradf.  207;  Griswold  v;  Griswold,  4  id.  216.  These 
decisions,  however,  are  merely  to  the  effect  that  "taxes  due  at  the  death 
of  the  deceased  person  are  payable  out  of  his  personal  estate,  and  taxes 
accruing  subsequently  are  chargeable  upon  the  land."  But  in  none  iof 
these  cases  was  it  intended  to  be  held  that  the  class  of  taxes  referred  to  in 
Matter  of  Hun,  were  entitled  to  any  priority  under  the  statute.  In  Matter 
of  Gill,  199  N.  Y.  155,  rev'g  137  App.  Div.  901,  it  was  held  that  though 
executrix  was  devisee  of  the  land  it  was  her  right  and  duty  to  pay 
such  taxes  under  §  2682  out  of  the  personetl  estate.  See  cases  cited  at  p. 
158. 

In  Seahury  v.  Bowen,  supra,  Surrogate  Bradford  held  that  a  particular 
assessment  upon  decedent's  premises,  which  had  been  duly  confirmed  prior 
to  the  decease  of  the  testatrix,  was  by  virtue  of  the  statute  under  which 
it  was  made,  not  only  a  hen  on  the  real  estate,  but  also  a  personal  debt  of 
the  testatrix,  which  she  was  liable  to  pay  on  demand,  and  which,  in  de- 
fault of  pa3Tnent,  could  be  recovered  by  levy  and  distress  or  by  action, 
debtor  assumpsit,  citing  Laws  of  1813,  chap.  86,  §  186,  vol.  2,  p.  420.  And 
the  Surrogate  continues,  "The  Revised  Statutes  place  the  payment  of 
taxes  in  the  second  class  of  preference  for  the  reason  (as  stated  by.  the  re- 
visors,  S  R.  S.  641,  reviser's  note)  that  the  personal  property  is  liable  to 
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be  sold,  for  taxes  in  the  county,  while  those  assessed  in  gjiothpr  county  ^re . 
charges  upon  the  land  only." 

.  The  decision  in  Matter  of  Noyes,  3  Dem.  369,  371,  by  Surrogate  Rollins 
that  taxes  and  assignments  levied  and  confirmed  before  the  death  of  the 
testator  are  "debts'which  the  executor  is  required  by  law  to  proceed  with 
diligence  to  pay,"  does  not  purport  to  place  these  taxes  in  the  preferential 
class  of  subd.  2.  See  also  Bates  v.  Underhill,  3  Redf.  372;  Hone  v.  Lock- 
man,  4  id.  61,  64. 

In  Coleman  v.  Coleman,  5  id.  524,  Surrogate  Rollins  held  under  the  pro- 
visions of  the  Revised  Statutes  for  which  subd.  2  of  former  §  2719  had  bpen 
substituted  (3  R.  S.  95,  §  37,  subd,  2)  that  taxes  assessed  during  the  life- 
time of  the  deceased  upon  certain  real  property  in  which  he  had  a  life  estate 
were  debts  of  the  deceased  which  the ,  administrator  was  not  merely  re- 
quired to  pay  out  of  the  personalty  of  the  estate  (see  cases  cited  at  p.  425), 
but  were  also  taxes  within  the  meaning  of  the  statute  entitled  to  preferen- 
tial payment  un,der  subd.  2. 

The  Court  of  Appeals  {Matter  of  Babcock,  115  N.  Y.  450,  456),  by  Ruger, 
C.  J.,  in  construing  the  phrase  "taxes  assessed,"  defined  it  as  referring  to 
assessments  for  taxes  made  prior  to  the  decease  of  the  taxpayer.  The 
statute  for  which  the  present  section  has  been  substituted  read  "taxes 
assessed  upon  the  estate  of  the  deceased  previous  to  his  death,"  the  word 
"estate"  now  being  substituted  by  the  word  "property."  See  Coleman  v. 
Coleman,  5  Redf.  524,  525.  Judge  Ruger  observes  of  these  taxes:  "They 
are  described  as  being  made  upon  his  'estate';  clearly  implying  an  inten- 
tion to  charge  the  estate  with  their  payment."  After  discussing  the  pro- 
vision of  the  New  York  tax  law,  he  proceeds:  "The  plain  meaning  of  the 
act  is  that  assessments,  so  far  completed  that  the  name  of  the  person 
named  as  owner  cannqt  be  changed  or  altered  by  the  assessment  officers 
before  the  death  of  such  person,  shall  be  payable  from  his  estate  in  due 
course  of  administration.  Any  other  rule  would  deprive  the  State  of  the 
personal  responsibility  of  parties  hable  to  the  payment  of  taxes,  who 
should  die  between  the  first  Monday  of  January  and  the  first  Monday  in 
September  in  each  year.  Such  a  construction  is  opposed  to  the  manifest 
theory  of  the  laws,  relating  to  assessments  for  taxation,  and  cannot  be  en- 
tertained." See  Kelly  v.  Pratt,  41  Misc.  31,  aiid  cases  cited.  See  also 
Matter  oflAss,  39  Misc.  123,  as  to  "taxes  due  and  payable  before  decedent's 
death." 

§  804.  Same  subject. — In  a  well-reasoned  opinion,  Thomas,  Surr., 
Matter  of  Hoffman,  42  Misc.  90,  discusses  the  matter  in  the  aspect  presented 
by  a  payment  of  taxes  and  a  claim  to  deduction  in  transfer  tax  proceed- 
ings from  the  net  quantum  of  the  estate.  The  distinction  between  taxes 
which  are  entitled  to  preferential  payment  and  taxes  which  are  merely 
debts  of  the  estate  in  the  sense  that  they  are  entitled  to  be  paid  out  of  the 
personalty,  has  been  cleai;ly  drawn  by  Gaynor,  J.  {Krueger  v.  Schlinger, 
19  Misc.  221,  222) :  "An  executor  has  only  to  pay  the  debts  of  the  decedent. 
General  land  taxes  in  the  city  of  Brooklyn  are  not  debts  of  the  owner. 
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They  are  not  enforceable  against  him,  either  by  levy  of  the  tax  collector 
upon  his  chattels,  or  otherwise.  They  are  cast  upon  the  land  itself.  Their 
payment  can  be  enforced  only  by  the  sale  of  the  land.  The  statute  re- 
quires that  an  executor  or  administrator  'must  proceed  with  diligence  to 
pay  the  debts  of  the  deceased'  in  an  enumerated  order  of  preference,  the 
second  being  'Taxes  assessed  on  the  property  of  the  deceased,  previous  to 
his  death.'  It  is  to  be  noted  that  this  provision  relates  only  to  the  'debts 
of  the  deceased,'  and  taxes  upon  the  property  which  are  such  debts,  are 
taxes  which  are.  leviable  against  the  personal  estate.  This  is  the  only 
reason  why  the  executor  or  administrator  is  concerned  with  them  at  all. 
The  general  system  of  taxation  in  this  State  makes  the  taxes  collectible 
out  of  the  chattels  of  the  owner,  and  lands  are  not  salable  for  nonpayment, 
except  in  the  case  of  lands  of  nonresidents.  Chapter  427,  Laws  of  1855; 
chap.  711,  Laws  of  1893.  The  provision  above  cited  for  the  payment  of 
taxes  by  an  executor  or  administrator,  has  reference  to  that'  system,  taxes 
under  it  being  debts  of  the  deceased."  See  Matter  of  Franklin,  26  Misc. 
107,  109. 

§  805.  Priority  of  judgments. — (See  §  807,  following.)  The  next  class 
of  debts  entitled  to  priority  are  judgments  docketed  and  decrees  entered 
against  the  deceased  according  to  the  priority  thereof  respectively.  The 
first  point  to  note  is  that  a  judgment  recovered  against  the  executor,  does 
not  give  any  priority  to  the  judgment  creditors.  Schmitz  v.  Langhaar,  88 
N.  Y.  503;  see  opinion  of  Danforth,  J.,  as  to  duty  of  judgnient  creditor 
of  a  decedent  with  reference  to  his  claim.  Sippel  v.  Macklin,  2>Dem.  219. 
A  judgment  against  the  representative  for  costs  is  not  within  the  intent 
of  the  Code.    Matter  of  Mahoney,  37  Misc.  472. 

Under  the  common  law,  one  judgment  against  a  decedent  docketed  pre- 
vious to  his  death  had  no  preference  in  payment  over  another,  but  the 
order  of  pajonent  of  debts  of  the  deceased  person  was  regulated  and  pre- 
scribed by  our  Revised  Statutes  (2  R.  S.  87,  §  27),  in  language  which  is 
substantially  the  same  as  the  language  in  §  2682  of  the  Code  of  Civil 
Procedure  except  that  the  word  "entered"  follows  the  word  "decree" 
in  the  Code  of  Civil  Procedure  instead  of  the  word  "enrolled,"  used  in  the 
Revised  Statutes;  and  the  clause  prohibiting  preferences,  except  as  to  debts 
specified  in  the  third  class,  is  contained  in  a  separate  section  in  the  Re- 
vised Statutes,  while  in  the  Code  of  Civil  Procedure  it  is  placed  in  the 
same  section.  That  section  of  the  Revised  Statutes  came  under  review 
by  Chancellor  Walworth,  in  the  case  of  Ainslie  v.  Radcliffe,  7  Paige, 
440. 

The  chancellor  decided  that  by  the  provision  of  the  Revised.  Statutes 
judgments  docketed  and  decrees  enrolled  are  entitled  to  preference  in 
payment  out  of  the  personal  estate  of  the  deceased  debtor,  according  to  the 
priority  in  point  of  time  to  docketing  the  judgment  or  of  enrolling  the 
decree,  and  without  reference  to  any  supposed  lien  of  the  judgment  or 
decree,  upon  the  real  estate  of  the  decedent.  And  a  judgment  which  has 
been  docketed  or  a  decree  which  has  been  enrolled  more  than  ten  years 
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before  the  death  of  the  decedent  is,  therefore,  entitled  to  be  paid  out  of  his 
personal  estate  in  preference  to  a  junior  judgment  or  decree  which  has  been 
obtained  within  the  ten  years.    Matter  of  Townsend,  83  Hun,  200,  202. 

Section  2682  provides  that  a  preference  may  be  given  in  payment  of 
debts  over  other  debts  of  the  same  class  in  this  third  class  alone.  The  pri- 
ority of  payment  of  one  such  judgment  over  another  is  determined  by  the 
ordinary  rule  of  priority  of  such  judgments.  Where  the  decedent  owns 
property  at  the  time  the  judgments,  between  which  there  is  a  question 
of  priority,  were  entered  against  him,  the.  date  of  the  docketing  will  de- 
termine the  priority. 

To  avoid  confusion  reference  must  be  had  to  the  provision  of  §  763  of 
the  Code  to  the  effect  that,  if  either  party  to  an  action  dies  after  an  accepted 
offer  to  allow  judgment  to  be  taken,  or  after  a  verdict,  report  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is  entered,  the 
court  must  enter  final  judgment  in  the  names  of  the  original  parties. 

Section  1210  provides  that  "where  a  judgment  for  a  sum  of  money 
or  directing  the  pajnnent  of  money  is  entered  against  a  party  after  his 
death,  a  memorandum  of  the  party's  death  must  be  entered  with  the 
judgment  in  the  judgment-book.  .  .  .  Such  a'judgment  does  not  become 
a  lien  upon  the  real  property  or  chattels  real  of  the  decedent,  but  it  estab- 
lishes a  debt  to  be  paid  in  the  course  of  administration." 

Surrogate  Rollins  discussing  these  sections  and  the  provisions  of  the  Re- 
vised Statutes  corresponding  to  the  present  §  2682  of  the  Code,  held,  that 
where  a  judgment  was  entered  after  a  party's  death,  an  interlocutory 
judgment  having  been  obtained  against  him  before  his  death,  such  final 
judgment  if  duly  docketed,  had  precisely  the  same  force  and  effect  that  it 
could  claim,  if  the  deceased  had  died  on  the  day  after  its  entry.  Matter 
of  Clark,  5  Dem.  377,  381,  citing  Nichols  v.  Chapman,  9  Wend.  452,  456; 
Salter  v.  Neaville,  1  Bradf.  488;  Bernes  v.  Weisser,  2  Bradf.  212;  Ainslie  v. 
Radcliffe,  7  Paige,  439. 
'  In  Matter  of  Dunn,  5  Redf.  27,  31,  Surrogate  Calvin  similarly  held  that 
a  judgment  entered  against  the  decedent  after  his  death,  under  the  con- 
ditions contemplated  by  these  provisions  of  the  Revised  Statutes,  incor- 
porated in  the  section  of  the  Code  above  quoted,  comes  within  the  pro- 
visions of  the  statute  giving  it  a  preference  over  ordinary  liabilities  of 
the  estate.  The  judgment  was  held  to  relate  back  to  the  time  of  the  ver- 
dict, citing  Willard  on  Executors,  p.  279.  Surrogate  Calvin  called  atten- 
tion to  the  fact  that  there  is  nothing  in  the  statute  stating  when  the  judg- 
ment should  be  docketed,  or  the  decree  enrolled;  the  only  provision  is 
that  it  should  be  against  the  deceased.  See  Mount  v.  Mitchell,  31  N.  Y. 
356.  If  the  judgment  be  not  duly  perfected  it  can  have  no  priority,  but 
if  the  order  for  judgment  has  been  made  before  the  decedent's  death  and 
it  only  remains  to  tax  the  costs,  the  signing  and  filing  of  the  record  may 
be  done  after  his  death.    Salter  v.  Neaville,  1  Bradf.  488. 

In  Matter  of  Foster,  8  Misc.  344,  Surrogate  Abbott  held  that  when  the 
ownership  of  the  land  follows  the  docket  of  the  judgment,  the  conclusion 
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seems  reasonable  that  such  ownership  should  relate  back  to  the  lien  of  all 
the  docketed  judgments  equally,  because  the  event  which  creates  the  lien 
in  that  case,  is  not  the  docketing  of  the  judgment  but  the  acquisition  of 
the  land)  citing  Matter  of  Hazard,  73  Hun,  22.  See  opinion  by  Van  Brunt, 
which  held  (see  headnote)  that,  under  the  New  York  statutes,  docketed 
judgments,  where  the  judgment  debtor  has  no  property  at  the  time  of 
their  respective  docketing,  become  hens  simultaneously  on  after-acquired 
real  property  of  the  judgment  debtor.  Consequently,  where  the  property 
of  the  decedent  can  be  shown  to  have  been  acquired  after  the  docketing 
of  several  judgment  claims  against  the  deceased,  the  executor  will  not 
give  priority  to  either  of  them  as  against  the  other,  although  they  will 
all  be  entitled  to  priority  as  of  the  third  class  under  §  2682  against  inferior 
debts. 

§  806.  Executors  bound  to  observe  this  priority. — This  statute  as  to 
priority  of  debts  is  mandatory.  It  is  intended  to  be  a  direction  to  the  execu- 
tor and  administrator  as  to  the  manner  of  performance  of  their  duty, 
and  it  prescribes  the  order  of  preference  to  be  observed  by  them  in  the  pay- 
ment of  debts.  This  is  its  express  object,  and  the  executor  and  admin- 
istrator, when  they  proceed  to  discharge  their  duty,  are  bound  to  obey 
this  direction.  Mmnt  v.  Mitchell,  31  N.  Y.  356,  360.  See  Alien  v.  Bishop, 
25  Wend.  414,  opinion,  Nelson,  C.  J.;  Matter  of  Chauncey  St.  John,  1 
Tucker,  126.  The  priority  between  judgments,  however,  as  affected  by  the 
rule  above  stated  as  to  the  property  acquired  subsequently  to  the  entry  of 
judgment,  does  not  affect  the  priority  to  which  a  judgment  creditor  is 
entitled  as  against  the  personal  property  of  the  deceased. 

In  Matter  of  Townsend,  above  cited  (83  Hun,  200),  where  certain  per- 
sonal property  had  been  acquired  by  the  deceased  prior  to  his  death,  the 
creditor  whose  judgment  was  prior  in  time  was  held  to  be  entitled  to  the 
satisfaction  of  his  claim  thereout  ahead  of  the  subsequent  judgment  cred- 
itor. And  Matter  of  Hazard,  73  Hun,  22,  was  distinguished  as  relating 
to  the  lien  of  judgments  against  after-acquired  real  property.  Seie  also 
Matter  of  Foster,  8  Misc.  345.  It  was  formerly  held  {RuggJes  v.  Sherman, 
14  Johns.  446)  that  whrae  creditors  belong  to  the  same  class  as  regarded 
priority,  the  one  first  commencing  suit  was  entitled  to  priority  of  pay- 
ment— but  that  the  administrator  could  give  the  other,  when  he  sued,  a 
preference  by  confessing  judgment — and  if  the  assets  were  insufificient, 
he  could  plead  this  judgment,  satisfied,  in  bar. 

This  rule,  involving  a  liability  if  disregarded,  suggests  the  advisabihty 
of  an  executor,  when  confronting '  his  title  to  the  estate,  having  a  search 
made  for  judgments,  as  though  he  were  a  purchaser  of  the  estate. 

§  807.  What  judgments  not  entitled  to  priority. — It  is  clear  from  what 
has  already  been  stated  that  to  entitle  a  judgment  creditor  to  priority 
under  §  2682,  he  must  bring  his  judgmeht  clearly  within  the  intent  of  the 
statute. 

The  wording  "  judgtnents  docketed  and  decrees  entered  against  the  de- 
ceased" does  not  include  a  judginent  for  a  deficiency  against  the  executors 
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and  trustees  under  the  will  of  the  decedent;  James  v.  Beesly,  4  Eedf. 
236;  Matter  of  Weiner,  9  App.  Div.  621;  nor  is  a  judgment  included  which 
is  recovered  against  an  administrator  upon  a  claim  not  existing  when 
decedent  died;  Hall  v.  Dusmbury,  38  Hun,  125;  Matter  of  Foley,  39  App. 
Div.  248;  nor  are  costs  included  in  a  judgment  against  the  representative 
entitled  to  priority  of  pajnnent;  Shute  v.  Shute,  5  Dem.  1;  Matter  of  Ma- 
honey,  37  Misc.  472;  nor  does  it  relate  to  judgments  docketed  elsewhere 
than  in  the  state  of  New  York.  Brown  v.  Puhlic  Administrator,  2  Bradf. 
103. 

Foreign  judgments  have  no  proper  force  of  themselves  here,  except  as  prima 
facie^  and  perhaps  with  certain  exception^  conclusive,  evidence  of  a  cause 
of  action.  Cummings  v.  Banks,  2  Barb.  602.  In  other  respects  they  rank 
only  as  simple  contract  debts.  Executors  and  administrators  are  not 
bound  to  take  notice  of  such  foreign  judgments  at  their  peril.  These 
fdreign  judgments  are  not  entitled  to  be  docketed  or  enrolled  in  this  state 
and  therefore  under  the  wording  of  §  2682  are  not  entitled  to  preference 
in  payment.  Hubbell  v.  Coudrey,  5  Johns.  132;  Taylor  v.  Bryden,  8  id. 
172;  Pawling  v.  Bird,  13  id.  192. 

Judgments  of  justices'  courts  can  only  be  given  priority  as  of  the  date  of 
their  docketing  under  the  statute,  so  that  a  creditor  under  a  justice's  judg- 
ment \^hich  has  not  been  docketed  in  the  office  of  the  county  clerk  gains 
no.  priority;  his  judgment  cannot  be  docketed  nunc  pro  tunc;  nor  can  he 
by  subsequently  docketing  his  judgment  relate  back  his  claim  so  as  to 
secure  a  priority.  Stevenson  v.  Weisser,  1  Bradf.  343.  See  also  Sherwood 
V.  Johnson,  1  Wend.  445.  The  assignment  of  a  judgment  does  not  affect 
its  priority  unless  the  circumstances  be  such  as  to  extinguish  the  same, 
thra-efore  a  judgment  by  a  surety  who  takes  an  assignment  thereof  for 
his  own  benefit  does  not  disturb  the  right  tq  priority  contemplated  by 
the  statute.    Goodyear  v.  Watson,  14:  Bp,rb.  481. 

§  808.  Foxirth  class  of  preferred  debts. — The  fourth  class  of  preferred 
debts  are  "recognizances,  bonds,  unsettled  instruments,  notes,  bills,  and 
unliquidated  demands  and  accounts."  The  first  thing  to  note  in  regard 
to  this  class  is^  that  preference  shall  not  be  given  in  the  payment  of  such 
debts  over  any  other  debts  of  the  same  class,  nor  are  debts  due  and  pay- 
able entitled  to  a  preference  to  debts  not  due.  As  to  the  latter  they  may 
be  paid  according  to  the  class  to  which  they  belong,  after  deducting  a 
rebate  of  legal  interest  on  the  sum  paid  for  the  unexpired  term  of  credit 
without  interest. 

This  ^section  permits  the  Surrogate  "if  it  appear  to  his  satisfaction  that 
such  preference  will  benefit  the  estate"  to  give  preference  over  debts  of 
this  fourth  class  to  rents  due  or  accruing  on  leases  held  by  the  testator  or 
intestate  at  the  time  of  his  death.  He  is  to  do  this,  however,  only  if  satis- 
fied that  the  estate  will  be  benefited  thereby.  Hovey  v.  Smith,  1  Barb.  372. 
This  preference  of  such  rents,  involves  a  proceeding,  on  petition,  and  a 
he&,ring  and  determination.  Cooper  v.  Felter,  6  Lans.  485.  It  cannot  be 
a  rriere  arbitrary  ruling,  ex  parte.    The  petition  should  be  explicit  and  de- 
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tailed  in  its  averments.    Harris  v.  Meyer,  3  Redf.  450.    Notice  should  be 
given  to  creditors  to  be  disadvantaged  by  the  preference  if  allowed. 

"Unhquidated  demands  and  accounts"  includes  such  as  the  representa- 
tive in  that  capacity  must  pay.  So,  an  administrator  who  has  no  title  to 
realty,  is  not  to  pay  interest  on  a  mortgage  thereon  which  accrues  after 
decedent's  death.    Matter  of  Sworthout,  38  Misc.  56. 

The  bonds  contemplated  by  subd.  4  of  §  2682  are  primary  bonds,  for  a 
good  and  valid  consideration,  by  which  the  deceased  was  obligated.  Bonds 
although  voluntary  and  without  valuable  consideration  are  nevertheless 
valid  and  operative  against  the  estate  unless  they  were  obtained  by  fraud 
and  undue  influence,  or  unless  tjie  testator  was  non  compos  mentis  at  the 
time  of  giving  them;  but  the  Surrogate  will  not  allow  them  to  be  paid  in 
the  course  of  administration  in  preference  to  claims  of  creditors  having 
debts  for  a  valuable  consideration;  the  executor  must  postpone  such  bonds 
even  to  simple  contract  debts.  Isenhart  v.  Brown,  2  Ed.  Ch.  341,  344. 
The  vice  chancellor,  however,  held  that  in  respect  to  legacies  such  bonds 
could  have  a  preference,  for  the  reason  that  "a  bond,  however  voluntary, 
transfers  a  right  in  the  lifetime  of  the  obligor  whereas  a  legacy  arises  from 
the  will,  which  takes  effect  only  from  the  testator's  death,  and,  therefore, 
ought  to  be  postponed  to  a  right  created  in  the  testator's  hfetime." 

In  Matter  of  James,  146  N.  Y.  78,  93,  the  Court  of  Appeals  held  that  "a 
gift  of  bonds  by  a  decedent  to  his  wife  which  were  secured  by  mortgages 
upon  real  estate  without  the  State,  under  which  there  had  been  a  fore- 
closure, amounted  simply  to  a  promise  on  the  part  of  the  decedent  to  pay 
at  some  future  day  a  given  sum  without  any  consideration  to  support  that 
promise."  It  was  held  that  such  a  promise  could  not  be  enforced  against 
the  executor  or  administrator  of  the  donor,  citing  Pom.  Eq.  Juris.,  §  1148; 
Story's  Eq.  Juris.,  §  987.  S^e  opinion  of  Brown,  P.  J.,  in  the  case  at  Gen- 
eral Term,  78  Hun,  121,  124,  citing  Harris  v.  Clark,  3  N.  Y.  93;  Holmes  v. 
Roper,  141  N.  Y.  64;  Wilson  v.  Baptist  Ed.  Society,  10  Barb.  308;  Anthony 
V.  Harrison,  14  Hun,  198;  Wkitaker  v.  Whitaker,  52  N.  Y.  368. 

The  rule  is  now  clear  that  an  executory  agreement  supported  by  a  meri- 
torious consideration  only  cannot  now  be  enforced  in  this  State  in  law  or 
in  equity.  Wilber  v.  Warren,  104  N.  Y.  195;  Twenty-third  St.  Bap.  Church 
V.  Cornell,  117  N.  Y.  601. 

While  it  has  been  held,  as  above  noted,  that  a  judgment  against  the 
executor  or  administrator  is  not  such  a  judgment  as  to  give  priority,  yet 
the  recovery  of  a  judgment  against  the  executor  or  administrator  by  a 
creditor  having  a  right  of  priority  on  his  claim  will  not  impair  that  right  of 
priority  which  the  creditor  had  at  the  time  of  the  decedent's  death.  Har- 
denberg  v.  Manning,  4  Dem.  437,  441. 

§  809.  Preference  of  landlord  of  deceased,  over  debts  of  the  fourth 
class. — The  preference  above  referred  to  which  may  be  given  by  the 
Surrogate  to  rents  due  or  accruing  on"  leElses  held  by  the  testator  or  in- 
testate at  the  time  of  his  death  is  one  the  granting  of  which  rests  entirely 
in  the  discretion  of  the  Surrogate.    The  condition  of  his  exercise  of  dis- 
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eretion  is  that  it  shall  be  made  to  appear  to  his  satisfaction  that  it  shall  be 
for  the  benefit  of  the  estate;  if  he  decide  against  the  granting  the  prefer- 
ence, then  the  landlord  will  stand  in  precisely  the  same  condition  with 
any  other  creditor.  The  Surrogate  should  be  satisfied  by  proof  of  facts  in 
detail  showing  how  the  benefit  to  the  estate  will  result.  The  mere  opinion 
of  the  executor  or  of  his  attorney  will  not  be  sufficient.  See  Harris  v. 
Meyer,  3  Redf .  450, 455;  Cooper  v.  Fetter,  6  Lansing,  486, 488.  In  the  latter 
case  it  was  suggested  that  the  fact  that  a  valuable  lease  might  be  forfeited 
was  such  as  would  tend  to  show  that  the  payment  might  be  beneficial; 
but  where  no  proof  at  all  was  offered  and  no  facts  stated  in  the  petition 
tending  to  prove  that  the  estate  would  be  benefited,  the  application  should 
be  denied.  The  petition  in  this  case  merely  contained  an  allegation  that 
the  debt  "was  entitled  to  a  preference  in  payment  under  the  statute,  it 
being  for  the  interest  and  benefit  of  said  estate  that  the  same  be  paid;" 
this  was  held  insufficient. 

It  must  of  course  appear  to  the  satisfaction  of  the  Surrogate  that  the 
rent  for  which  a  preference  is  claimed  over  debts  of  the  fourth  class  is  of 
the  character  contemplated  by  the  statute.  For  example,  where  the  rent 
claimed  to  be  due  was  pew  rent  payable  to  a-  church  it  was  held  that  they 
had  no  right  to  a  preference  unless  it  was  on  a  lease  of  the  pew  for  a  term  of 
years  in  which  case  the  lease  would  go  to  the  executor  or  administrator 
as  a  part  of  the  personal  estate.    See  Johnson  v.  Corbett,  11  Paige,  265,  276. 

§  810.  Recouping  representative  money  advanced  to  pay  debt. — Where 
the  representative  finds  a  maturing  debt  of  decedent  for  which  collateral  is 
pledged  and  no  cash  to  meet  the  claim,  and  personally  advances  the  amount 
to  save  the  collateral  he  is  entitled: 

(a)  to  take  and  hold  the  collateral; 

(b)  to  repayment  from  the  estate; 

(c)  the  collateral  being  realized  upon  is  to  be  credited; 

(d)  if  there  be  an  excess  he  holds  it  as  executor  as  assets.  Matter  of 
Gill,  199  N.  Y.  155,  160. 

Germane  to  this  is  the  proposition  that  if  an  executor  has  inadvertently, 
supposing  the  estate  solvent,  paid  one  creditor  more  than  what  develops 
to  be  his  pro  rata  share,  in  such  case  it  is  held  that  regardless  of  the  cred- 
itor's knowledge  or  ignorance  of  the  estate's  condition,  he  is  equally  obli- 
gated to  return  the  amount  that  will  work  equality  with  the  other  creditors. 

The  representative  must  act  seasonably.  If  he  has  not  estopped  him- 
self he  may  recover.    Woodruff  v.  Claflin  Co.,  198  N.  Y.  470. 

§  811.  Marshalling  assets. — Questions  frequently  arise  between  heirs 
or  devisees  and  executors,  as  to  how  far  the  personal  property  must  be 
exhausted  in  the  payment  of  debts,  before  the  real  estate  can  be  resorted  to, 
and  how  far  executors  can  be  compelled  to  pay  off  incumbrances  on  the 
land  out  of  the  personal  property.  The  doctrine  of  marshalling  assets  is 
appUed  to  the  settlement  of  estates  only  where  it  is  necessary  to  enable  all 
parties  having  equities  therein  to  receive  their  due  proportions,  notwith- 
standing the  intervening  interests,  liens  or  other  claims  of  particular,  per- 
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sons  to  prior  satisfaction  out  of  a  portion  of  the  funds.  Farmers'  Loan  & 
Trust  Co.  V.  Kip,  192  N.  Y.  266.  The  rule  governing  the  order  of  mar- 
shalling assets  toward  payment  of  debts  is,  to  apply:  (1)  the  personal  es- 
tate; (2)  lands  descended;  (3)  lands  devised.  Liuingston  v.  Newkirk,  3 
Johns.  Ch.  312,  and  cases  infra. 

§  812.  Personal  assets  primarily  liable  for  debts. — (See  §  819,  below). 
The  personal  estate  of  the  testator,  not  specifically  bequeathed  or  exempted, 
'  is  deemed  the  natural  and  primary  fund  for  the  payment"  of  debts  and 
legacies,  and  the  testator  is  presumed  to  act  upon  this  legal  doctrine,  until 
he  shows  some  other  distinct  and  unequivocal  intention.  Hoes  v.  Van 
Hoesen,  1  N.  Y.  120,  aff'g  1  Barb.  Ch.  379;  Farmers'  L.  &  T.  Co.  v.  Kip, 
192  N.  Y.  266.  It  was  upon  this  principle  that,  in  Brandreth  v.  Brandreth, 
54  Misc.  158,  it  was  held  that  where  a  wife,  as  conunittee  of  her  incompe- 
tent husband  had  stjld  certain  of  his  real  estate  (which  he  had  devised  to 
her  by  his  will)  for  the  paj^ment  of  his  debts,  when  his  personalty  was 
sufficient  for  that  purpose,  she  was  entitled  to  receive  out  of  the  personal 
estate  the  amount  for  which  the  real  estate,  devised  to  her  had  been  sold. 
See  McKay  v.  Green,  3  Johns.  Ch;  56;  Hawley  v.  James;  5  Paige,  318,  448; 
Matter  of  Title  Guarantee  &  Trust  Co.,  195  N.  Y.  339.  Where  land  held 
under  an  unpaid  contract  of  purchase  is  devised  for  life,  with  remainder  in 
fee,  the  unpaid  purchase  money  is  to  be  paid  out  of  personal  assets.  But 
the  tenant  for  life  cannot  require  the  apphcation  of  the  residuary  personal 
estate  to  improvements  of  the  lands,  so  as  to  render  it  productive  for  his 
benefit.  Cogswell  v.  Cogswell,  2  Edw.  231.  Land -held  under  lease  from  the 
Seneca  Nation  of  Indians,  for  the  purposes  of  transfer^  descent,  and  dis- 
tribution, is  real  estate,  and  rents  received  therefor  by  the  executors  are 
not  available  for  -the  payment  of  general  legacies.  Matter  of  McKay, 
33  Misc.  520,  68  N.  Y.  Supp.  925.  Thus  where  the  testator  specifically 
bequeathed  his  chattels  to  one  person  and  devised  his  real  property  to 
another,  without  any  direction  as  to  which  should  be  appropriated  to  satisfy 
an  existing  judgment  agaiast  him,  it  was  held  that  the  petsonal  property 
must  be  applied  first.  Rogers  v.  Rogets,  3  Wend.  503.  Where  the  testator 
charges  the  payment  of  his  debts  upon  certain  specified  real  estate,  and 
if  that  should  prove  insufiicient,  then  upon  his  other  real  estate,  as  be- 
tween the  legatees  and  devisees,  the  personal  estate  is  exonerated  from  the 
debts.  Youngs  v.  Youngs,  45  N.  Y.  254.  Where  it  was  the  intention  of  the 
testator  to  appropriate  the  proceeds  of  a  house  and  lot  to  the  payment  of 
legacies  and  at  the  time  of  his  death  the  personalty  was  insufficient  for 
that  purpose, — Held,  that  other  real  estate  not  appropriated  to  th6  pay- 
ment of  legacies  should  be  first  resorted  to  for  the  payment  of  his  debts. 
Jouffret  V.  Jouffret,  20  App.  Div.  455,  46  N.  Y.  Supp.  810.  See  Farmers' 
L.  &  T.  Co.  V.  Kip,  192'N.  Y.  266.  But  where  the  heirs  and  next  of  kin 
are  the  same  persons,  the  payment  of  debts  from  the  proceeds  of  realty  is 
not  objectionable.  Matter  of  Braunsdorf,  13  Misc.  666,  35  N.  Y.  Supp. 
298,  2  App.  Div.  73.  The  common-law  rule,  that  the  personal  estate  of  a  ' 
deceased  person  will  be  applied  to  the  payment  of  his  contract  debts,  to 
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the  reHef  of  his  real  estate,  is  not  of  universal  apphcation,  and  will  not  be 
enforced  where  it  is  in  apparent  hostility  to  the  plain  intent  of  the  de- 
ceased, as  expressed  in  his  will,  and  would  defeat  bequests  made  therein. 
Rice  V.  Harheson,  63  N.  Y.  493.  In  general,  personal  property,  specifically 
bequeathed,  cannot  be  applied,  unless  the  remainder  of  the  personalty  is 
insufficient  {Toch  v.  Todi,  81  Hun,  410,  30  N.  Y.  Supp.  1003) ;  but  where 
a  plain  intention  can  be  gathered  from  the  will,  that  certain  personal 
property  shall  be  treated  as  real,  it  must  be  regarded  as  effecting  a  conver- 
sion thereof,  and  specific  legacies  must  be  resorted  to,  before  chattels  so 
converted  are  appUed.  Downing  v.  Marshall,  1  Abb.  Ct.  App.  Dec.  525. 
Real  property  equitably  converted  retains  its  initial  character  and  cannot 
be  resorted  to  so  long  as  the  personalty  is  sufficient.  Matter  of  Mansfield, 
10  Misc.  296/  31  N.  Y.  Supp.  684.    See  §  832,  post. 

§  813.  Where  assets  are  insufficient.— Where  the  personal  property  is 
not  sufficient  to  pay  all  the  debts,  and  the  real  estate  must  be  resorted 
to,  the  land  which  is  not  devised  must,  as  between  heirs  and  deviseeSj  be 
first  taken  {Graham  v.  Dickinson,  3  Barb.  Ch.  169.  And  see  Livingston  v. 
Liivingston,  3  Johns.  Ch.  148) ;  although,  in  a  peculiar  case,  where  the  per- 
sonal property  in  hand  was  insufficient,  the  Surrogate  directed  debts  to 
be  paid  by  the  executors  out  of  rents  of  the  real  estate  then  in  hand,  leav- 
ing the  rights  of  the  parties  to  be  subsequently  settled  (Skidmore  v.  Ro- 
maine,  2  Bradf .  122) ;  and,  in  another  case,  the  proceeds  of  land  sold  under 
a  power  in  the  will,  were  applied  to  the  payment  of  debts,  although  the 
power  contained  directions  to  invest  the  proceeds  for  the  benefit  of  a 
specific  legatee.  Matter  of  Shannon,  1  N.  Y.  Supp.  747.  Compare  Matter 
of  McKay,  24  Misc.  255,  53  N.  Y.  Supp.  563.  Where  a  will  empowers  the 
executors  to  sell  the  real  estate  when  in  their  judgment  they  deem  it  for 
the  best  interests  of  the  estate,  they  are  entitled  to  reimburse  themselves 
from  the  proceeds  of  such  sale  for  debts  paid  by  them  in  excess  of  the  per- 
sonal estate,  irrespective  of  whether  the  power  was  given  for  the  purpose 
of  paying  debts.    Matter  of  Bolton,  146  N.  Y.  257,  66  St.  Rep.  630. 

§  814.  Mortgage  debts. — At  common  law,  a  mortgage  debt,  whether 
there  was  a  bond  or  covenant  or  not,  was  primarily  payable,  like  other 
debts,  out  of  the  personalty,  and  the  devisee  or  heir  might  compel  such 
payment  by  the  representative,  and  thus  relieve  the  realty  from  the  bur- 
den of  the  debt,  unless,  in  the  event  of  a  will,  the  testator  expressly  or  im- 
pliedly directed  the  debt  to  be  paid  out  of  the  realty.  By  the  provisions 
of  the  Revised  Statutes  (now  incorporated  into  the  Real  Property  Law), 
a  mortgage  cannot  be  construed  as  implying  a  covenant  to  pay  the  debt; 
and  in  the  absence  of  an  express  covenant  in  the  mortgage,  and  of  any 
separate  bond  or  other  instrmnent  to  secure  the  payment,  the  remedy 
of  the  mortgagee  is  confined  to  the  mortgaged  lands.  1  R.  S.  738,  §  139. 
This  statute  was  reenacted  in  the  Real  Property  Law  (Laws  1896,  chap. 
547,, §214;  now  Cons.  L.  1909,  chap.  52,  §  249).  See  Home  v.  Fisher,  2 
Barb.  Ch.  559.;  Severance  v.  Griffith,  2  Lans.  38;  Coleman  v.  Van  Rensselaer, 
44  How.  Pr.  368,  and  cases  cited.    Where  a  person  took  a  conveyance  of 
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land  subject  to  a  mortgage,  covenanting  to  indemnify  the  grantor  against 
it,  and,  having  paid  part  of  it,  died  intestate, — Held,  the  land  was  the 
primary  fund  for  the  pajonent  of  the  residue,  and  the  personal  estate  was 
to  be  resorted  to  only  as  auxiliary.  Cumberland  v.  Codrington,  3  Johns. 
Ch.  229.  Whenever  any  real  estate,  subject  to  a  inortgage  executed  by 
any  ancestor  or  testator,  shall  descend  to  an  heir  or  pass  to  a  devisee,  such 
heir  or  devisee  shall  satisfy  and  discharge  such  mortgage  (and  the  inter- 
est thereon,  Scott  v.  Monell,  1  Redf.  431;  Taylor  v.  Wendel,  4  Bradf.  324) 
out  of  his  o^n  property,  without  resorting  to  the  executor-  or  administra- 
tor of  his  ancestor,  unless  there  be  an  express  direction  in  t)ie  will  of  the 
testator  that  the  mortgage  be  otherwise  p'aid.  Cons.  L.  1909,  chap.  52, 
§  250  (Laws  1896,  chap.  547,  §  215;  1  R.  S.  749,  §  4);  Matter  of  Kene,  8 
Misc.  102,  29  N.  Y.  Supp.  1078;  Matter  of  Humphrey,  54  Misc.  198.  For. 
what  has  been  held  to  be  an  express  direction  by  a  testator,  see  Mosely  v. 
Marshall,  27  Barb.  45;  House  v.  House,  10  Paige,  158;  Mollan  v.  Griffith, 

3  id„402;  Halsey  v.  Reed, 'd  id.  446,  454;  Smith  v.  Lawrence,  11  id.  206; 
Wright  v.  Holbrook,  32  N.  Y.  587.  A  mere  direction  in  the  will  to  pay 
debts  is  not  enough  to  relieve  the  laiid  from  the  burden  of  the  mortgage. 
Rapalye  v.  Rapalye,  27  Barb.  610;  Taylor  v.  Wendel,  4  Bradf.  324;  Meyer 
V.  Cohen,  111  N.  Y.  270.  A  direction  in  a  will  to  pay  aU  of  testatrix's 
debts,  "whether  on  bonds  and  mortgages  or  otherwise,"  has  been  held, 
in  accordance  with  the  apparent  intent  of  the  testatrix,  to  include  mort- 
gages .on  property  included  in  deeds  of  gift  executed  by  testatrix  in  her 
life  time  j  as  well  as  a  mortgage  on  property  devised.    WaMron  v.  Waldron, 

4  Bradf.  114;  CUrk  v.  Goodridge,  51  Misc.  140,  100  N.  Y.  Supp.  824.  It 
was  held,  before  the  Revised  Statutes,  that  a  testator  might,  by  disposi- 
tions and  language  tantamount  to  express  directions,  charge  his  personal 
estate  with  the  payment  of  an  incumbrance  subject  to  which  he  had  pur- 
chased lands.  The  intent  gathered  from  the  whole  will  was  sufiBcient. 
Cumberland  v.  Codrington,  3  Johns.  Ch.  272.  So  a  mortgage  given  to  se- 
cure an  accommodation  indorser  for  future  indorsements  does  not  charge 
the  mortgaged  lands  in  exoneration  of  the  personal  estate.  Cochrane  v. 
Hawver,  54  Hun,  556.  Where  there  is  an  express  direction  in  the  will  that 
a  mortgage  be  otherwise  paid  than  from  the  mortgaged  lands,  so  as  to 
take  the  case  out  of  the  statute  such  mortgage-debt  is  as  obligatory  upon 
the  executor,  as  is  the  payment  and  discharge  of  any  other  debt  of  the 
testator.  Matter  of  Hopkins,  57  Hun,  9.  If  the  wiU  shows  an  intent  to 
treat  mortgage-debts  of  the  testator  as  ordinary  debts,  and  the  fund  desig- 
nated by  him  for  their  payment  fails,  they  are  chargeable  upon  his  entire 
real  estate  devised,  each  portion  of  wMch  must  bear  a  share  proportionate 
to  its  value.  Searles  v.  Brace,  19  Abb.  N.  C.  10;  Wells  v.  Wells,  30  id. 
225,  24  N.  Y.  Supp.  874.  See  Mills  v.  Mills,  28  Misc.  633,  59  N.  Y.  Supp. 
1048.  For  a  case  where  the  executors  who  had  paid  a  mortgage  out  of  the 
personalty  were  held  subrogated  to  the  rights  of  the  mortgagee,  see  Lil- 
ianthal  v.  Lesser,  102  App.  Div.  500,  92  N.  Y.  Supp.  619,  aff'd  185  N.  Y. 
557.    Where  the  real  and  personal  property  are  thrown  into  one  fund,  in 


§  815  PAYMENT   OF   DEBTS  1013 

which  the  same  parties  are  interested  equally,  the  executor  may,  for  the 
benefit  of  the  estate,  apply  personal  property  to  pay  a  mortgage  on  the 
realty.  Hepburn  v.  Hepburn,  2  Bradf.  74.  See  Pease  v.  Egan,  131  N.  Y. 
262. 

While,  however,  the  land  upon  which  the  mortgage  is  a  lien  is  the  pri- 
mary fund  for  the  payment  of  the  mortgage  debt,  it  is  not  the  exclusive 
fund;  for  if  the  primary  fund  is  exhausted,  then  the  general  assets  may  be 
resorted  to.  And  under  2  R.  S.  191,  §  152  (now  Code  Civ.  Proc,  §  1627), 
the  court,  having  jurisdiction  of  a  foreclosure  suit,  may  decree  the  pay- 
ment of  any  deficiency  by  the  personal  representatives  of  the  mortgagor; 
and  the  Surrogate,  in  proceedings  before  him  to  compel  obedience  to  such 
a  decree  by  the  executor  has  no  power  to  pass  upon  the  vajidity  of  the 
judgment,  sufficiency  of  the  complaint,  or  any  other  question  raised  in 
the  action.  Glacius  v.  Fogel,  88  N.  Y.  434.  In  Williams  v.  Eaton,  3  Redf. 
503,  it  was  held,  that  where  there  was  reason  to  anticipate  a  deficiency 
upon  a  foreclosure  of  the  mortgage,  the  executor  should  be  directed  to 
reserve,  from  the  personal  estate,  a  sufficient  sum  to  afford  the  mortgagee 
his  proportion  of  his  demand  against  the  estate,  pro  rata  with  the  other 
creditors,  and  to  that  extent,  should  satisfy  the  deficiency.  Compare 
James  v.  Beesly,  4  Redf.  236;  Glacius  v.  Fogel,  id.  516;  Livingston  v,  Gard- 
ner, id.  516,  note.  It  is  a  general  rule  that  a  creditor,  who  has  a  security 
upon  a  fund  which  is  primarily  liable,  is  bound  to  exhaust  his  remedy 
against  it,  and  can  only  come  in  against  the  personal  estate  for  the  de- 
ficiency. Halsey  v.  Reed,  9  Paige,  446.  And  the  rule  is  as  applicable  to 
the  claims  of  legatees  as  to  the  claims  of  creditors.  Rice  v.  Harbeson,  63 
N.  Y.  493.  But  a  vendor's  lien  for  the  payment  of  the  purchase  money 
is  not  a  mortgage  within  the  statute,  and,  except  as  against  creditors  hav- 
ing a  prior  right,  an  heir  or  devisee  can  compel  the  executors  or  adminis- 
trators to  pay  the  unpaid  purchase  money,  unless  it  is  secured  by  an  exe- 
cuted mortgage  on  such  land.  Lamport  v.  Beeman,  34  Barb.  239.  It  is 
obviously  impossible,  within  the  space  at  our  command,  to  go  further  into 
this  subject.  As  to  discrimination  in  the  distribution  of  legal  and  equi- 
table assets  among  all  the  creditors  pro  rata,  without  preference,  see  Moses 
V.  Murgatroyd,  1  Johns.  Ch.  119;  Thompson  v.  Browne,  i  id.  619.  Those 
who  take  of  the  legal  assets  will  receive  no  part  of  the  equitable  assets, 
imtil  they  have  been  so  applied  as  to  produce  equaUty  among  all.  Wilder 
v.  Keeler,  3  Paige,  167.  And  see  Purdy  v.  Doyle,  1  id.  558.  As  to  what 
are  legal  and  what  equitable  assets,  see  Rogers  v.  Hosack,  18  Wend.  319; 
Benson  v.  Le  Roy,  4  Johns.  Ch.  651;  Thompson  v.  Browne,  4  id.  619;  Pascalis 
V.  Canfield,  1  Edw.  201.  The  application  of  the  real  estate  to  the  payment 
of  debts,  where  there  is  a  deficiency  of  assets,  by  proceedings  in  the  Surro- 
gate's Court  for  that  purpose,  is  fully  treated  in  a  following  chapter. 

§  815.  Copartnership  debts. — The  right  of  a  creditor  of  a  firm  to  share 
in  the  estate  of  a  deceased  member  of  the  firm  in  the  hands  of  his  ad- 
ministrator, where  there  is  no  joint  estate  and  the  surviving  partner  is 
insolvent,  is  governed  by  the  rules  by  which  courts  of  equity  are  guided  in 
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distributing  the  separate  estate  of  an  insolvent,  as  between  his  separate 
creditors  and  those  of  a  copartnership  of  which  he  was  a  member.  While, 
as  a  general  rule,  in  such  cases,  the  separate  creditors  are  entitled  to  be 
first  paid,  yet  where  a  creditor,  at  the  time  a  debt  is  contracted,  for  the 
benefit  of  the  firm,  requires  therefor,  and  receives,  the  joint  and  several 
obUgation  of  the  copartners  individually,  it  thereby  becomes  the  several 
debt  of  each  of  them;  the  holder  is  entitled  to  the  benefit  of  the  security 
according  to  its  terms,  and  has  the  right  to  prove  it  agaihst  the  separate 
estate  of  the  decedent,  and  to  share  equally  with  the  other  separate  cred- 
itors in  the  distribution.  Matter  of  Gray,  111  N.  Y.  404.  See  Matter  of 
Striker,  24  Misc.  422,  53  N.  Y.  Supp.  732;  Potts  v.  Baldwin,  67  App.  Div. 
434,^74  N.  Y.  Supp.  665,  aff'd  173  N.  Y.  335.  As  to  remedies  of  firm  cred- 
itors against  the  estate  of  a  deceased  partner,  see  Harbeck  v.  Pupin,  23 
Abb.  N.  C.  190. 

In  Matter  of  Frankenstein,  the  partnership  assets  were  put  in  bankruptcy, 
and  showed  a  deficiency  to  meet  the  claims  filed.  The  assets  of  the  de- 
ceased partner  in  the  Surrogate's  Court  also  showed  a  deficiency  to  meet 
estate  creditors.  One  of  the  partnership  creditors  filed  his  claim  in  both 
proceecjings.  Held,  by  referee  on  accounting  (confirmed  April  15, 1916,  by 
Fowler,  Surr.),  that  neither  class  of  creditors  could  share  in  the  other 
fund  except  it  proved  to  contain  a  surplus  over  and  above  the  amount 
necessary  to  meet  the  creditors  to  which  it  was  primarily  to  be  applied; 
See  report  and  opinion  of  referee. 

§  816.  Sale  of  personal  property  to  pay  debts. — The  Code  provides  that 
an  executor  after  ascertaining  the  debts  may  sell  personal  property  if  he 
has  not  sufficient  moneys  in  hand  to  pay  the-  debts  against  the  deceased 
person  and  the  legacies  bequeathed  by  him. 

The  new  act  is  broad,  and  gives  a  general  power  of  sale,  even  in  r)rder  to 
distribution  alone.  It  is  coupled  with  a  new  section  of  considerable  value 
to  representatives.    These  sections  are: 

§  2684.    Sale  of  personal  property  for  payment  of  debts  or  legacies. 

An  executor  or  administrator  may  sell  the  personal  property  of  the  deceased  at 
any  time  for  the  payment  of  debts,  or  legacies,  or  for  making  distribution.  The  sale 
may  be  pubUc  or  private,  and  may  be  on  credit  not  exceeding  one  year,  with  ap- 
proved security.  Articles  not  necessary  for  the  support  and  subsistence  of  the 
family  of  the  deceased,  or  not  specifically  bequeathed,  must  be  first  sold;  and  ar- 
ticles so  bequeathed  must  not  be  sold  until  the  residue  of  the  personal  estate  has 
been  applied  to  the  payment  of  debts. 

Former  §  2717  of  this  Code,  in  part.  From  2  R.  S.  87,  §§  25,  26.  See  L.  1893, 
c.  686. 

§  2685.  Surrogate's  court  may  make  direction  as  to  the  value,  manner  and  time  of 
sale  of  property. 

Whenever  the  assets  of  an  estate  consist  of  real  property  which  an  executor  is 
authorized  to  sell,  or  of  personal  property  which  it  is  necessary  or  proper  to  sell, 
and  the  value  of  the  same  is  uncertain  or  is  dependent  upon  the  time  and  manner 
of  sale  thereof,  the  executor  or  administrator  may  apply  by  petition  to  the  surrogate 
having  jurisdiction  of  the  settlement  of  the  estate,  for  advice  and  direction  as  to 
the  propriety,  price,  manner  and  time  of  sale  thereof. 


§  817  PAYMENT   OF   DEBTS  1015 

If  the  surrogate,  in  his  discretion,  entertains  the  application,  notice  of  such  ap- 
plication shall  be  given  to  all  persons  interested  or  to  such  persons  as  the  surrogate 
by  order  directs  to  have  notice,  in  such  manner  as  the  surrogate  shall  prescribe. 

The  surrogate  shall  inquire  into  the  facts  and  circumstances  and  may  hear  the 
opinions  of  witnesses  as  to  the  value  of  such  property  and  as  to  the  best  manner 
and  time  of  sale  thereof,  and  may  give  such  advice  and  direction  as  shall  seem  to  him 
for  the  best  interest  of  the  parties.  A  substantial  compliance  with  the  authoriza^ 
tion  so  given  shall  relieve  the  said  executor  or  administrator  from  any  charge  or 
objection  that  the  said  estate  or  persons  interested  suffered  a  loss  on  account  of  the 
time  or  manner  of  sale  or  the  price  realized. 

New. 

§  817.  The  right  to  sell. — It  has  been  held  that  administrators  have 
always  had  the  right  to  sell  personal  property  of  their  intestate.  This 
was  formerly  by  §  25,  2  R.  S.  87,  in  lieu  of  which  this  section  of  the  Code 
now  stands.  Sherman  v.  Willett,  42  N.  Y.  146,  150.  It  was  held  in  the  case 
cited,  that  they  had  such  right  to  sell  both  for  the  payment  of  debts  and 
legacies  and  for  the  purpose  of  distribution.  This  the  new  section  recog- 
nizes in  terms.  It  was  further  held,  that  where  they  sell  for  the  purpose  of 
paying  debts  or  legacies,  they  are  not  required  to  get  an  order  of  the  Surro- 
gate authorizing  the  same,  and  when  they  sell,  it  will  be  presumed,  in  the 
absence  of  any  proof  to  the  contrary,  that  they  acted  legally  and  that 
the  exigencies  existed  justifying  the  same.  See  also  Matter  of  Robbins,  7 
Misc.  264,  266.  The  amendment  of  former  §  2717  in  1912  put  the  power 
explicitly  as  to  all  representatives.  In  Huck  v.  Kraus,  50  Misc.  528,  it 
is  held  that  irrespective  of  the  Code  executors  may  sell  choses  in  action 
belonging  to  the  estate  and  that  the  title  of  a  purchaser  was  valid. 

In  Matter  of  Woodbury,  13  Misc.  474,  Surrogate  Kennedy  held  that 
an  executor  has  no  right  to  sell  upon  credit  under  former  §  2717  except  the 
sale  be  for  the  payment  of  debts  and  legacies  of  the  deceased.  Therefore, 
if  an  executor  or  administrator  undertakes  to  sell  upon, credit,  the  neces- 
sity for  the  sale  must  be  one  capable  of  proof  to  the  satisfaction  of  the 
Surrogate,  othei?wise  the  executor  may  be  held  responsible  for  loss  happen- 
ing on  the  same. 

The  provision  in  former  §  2717,  that  the  executor  or  administrator  is 
not  responsible  for  any  loss  happening  on  the  sale  ^hen  made  in  good 
faith  and  with  ordinary  prudence  is  now  transferred  to  §  2733.  It  con- 
teniplates  of  course  a  sale  made  within  the  intent  of  the  Code.  This  would 
probably  be  held  to  indicate  that  the  occasion  for  such  a  sale  will  not  neces-  " 
sarily  arise  until  the  time  for  the  payment  of  debts  and  of  legacies  arrives. 
It  is  dear  that  a  sale  by  an  executor  upon  credit  iiiimediately  after  the 
decedent's  death  except,  of  course,  of  perishable  property,  would  not  be 
upheld,  imless  in  the  first  place  there  were  legacies  requiring  immediate 
payment  and  in  the  second  place  unless  he  discovered  that  such  legacies 
could  not  be  paid  and  satisfied  without  such  sale.  Moreover,  the  sale 
must  be  limited  to  sufficient  personal  property  to  meet  the  debts  or  legacies 
which  have  to  be  paid. 

As  to  sales  upon  credit,  which  are  permissible  now  throughout  the  State, 
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(New  York  City  no  longer  excepted)  the  Code  requires  "approved  se- 
curity." 

In  Matter  of  Woodbury,  supra,  the  court  discussed  at  length  the  question 
of  what  will  constitute  such  approved  security  (see  13  Misc.  477,  478), 
the  gist  of  which  is  contained  in  the  headnote  of  the  case  as  follows:  "The 
'  approved  security '  which  an  executor  is  required  by  §  2684  of  the  Code 
to  take  upon  a  sale  on  credit  consists  only  of  national  and  state  bonds  and 
mortgages  on  real  estate,  and  does  not  include  notes,  stocks  or  bonds,  and 
must  be  'approved'  by  the  Surrogate  before  it  is  accepted." 

This  limitation  is  based  upon  the  distinction  between  security  in  com- 
mercial dealings  and  security  in  legal  proceedings.  In  the  Mter  the  law 
requires  security  of  a  character  over  which  the  courts  have  control,  that 
is  to  say,  a  security  which  makes  the  debt  assured  and  its  payment  certain 
and  guarantees  against  loss  from  insolvency  or  otherwise.  It  is  manifest 
that  notes,  bonds,  stocks,  and  other  forms  of  contract,  which  are  accepted 
in  commercial  dealings  do  not  come  up  to  this  standard  and  should  be 
excluded  from  the  "approved  security"  which  is  required  by  this 
section. 

No  forms  need  be  suggested,  as  the  proceedings  are  voluntary  on  the 
part  of  the  representative  and  out  of  court.  The  property  may  be  sold  at 
public  or  private  sale.  The  executor  or  administrator  will  be  held  Uable 
by  the  Surrogate  to  the  persons  interested  for  good  faith  and  diligence  in 
regard  to  such  sale;  so  that  if  they  sell  assets  at  an  inadequate  price  they 
may  be  held  chargeable  for  the  reasonable  value  of  the  same.  Matter,  of 
Saltus,  3  Keyes,  500.  And  they,  are  of  course  answerable  for  whatever 
amount  is  received  upon  the  sale,  although  it  may  have  been  largely  in 
excess  of  the  market  value  of  the  property;  they  must  account  for  all  the 
proceeds.  Hasbrouck  v.  Hasbrouck,  27  N.  Y.  182;  King  v.  King,  3  Johnson, 
552.  And  so  a  sale  by  an  executor  or  administrator  may  not  be  exercised 
ia  his  own  favor  either  directly  or  indirectly,  and  should  he  sell  to  himself 
below  the  inventoried  price  personal  property  of  the  estate,  he  will  be 
charged  with  the  fuU  reasonable  value  of  the  property,  unless  he  sustains 
in  full  measure  the  burden  of  showing  that  the  sale  was  bona  fide  and  the 
consideration  adequate.  Schenck  v.  Dart,  22  N.  Y.  420;  Orcutt  v.  Orm^, 
3  Paige,  464. 

§  818.  Securing  Surr&gate's  approval  of  sale. — Section  2685,  above 
quoted,  is  new.  It  is  in  contemplation  of  the  enlarged  responsibility  of  the 
representative.  He  must  decide  on  the  validity  of  claims  presented.  He 
must  reject  or  admit,  them  exphcitly.  Whether  rejected  or  admitted  they 
may  still  carry  heavy  interest  charges.  The  creditor  may  refuse  to  com- 
promise. He  may  hold  collateral,  on  which  he  threatens  to  realize,  and 
the  collateral  may  be  the  principal  asset  of  the  estate.  Or  the  estate  may 
consist  of  real  property,  and  the  will  contain  a  power  of  sale.  This  section 
enables  the  representative  to  act  with  security  against  surcharge  on  his 
accounting,  and  to  supplement  his  discretion  with  that  of  the  Surrogate 
under  circumstances  of  notice  to  persons  interested  that  gives  them  their 
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day  in  court  on  the  propriety  of  the  sale  in  respect  of  value,  manner,  and 
time. 

Since  the  section  breaks  into  the  rUle  that  the  court  will  not  substitute 
its  discretion  for  that  of  the  one  administering  a  trust,  except  to  prevent  an 
abuse  of  such  discretion,  it  will  doubtless  be  limited  to  the  very  cases  speci- 
fied in  it.  Heretofore,  on.  a  falling  market,  in  real  or  personal  property, 
particularly  when  dealing  with  collateral  loans,  representatives  have 
been  between  the  devil  and  the  deep  sea.  Now,  on  petition  and  notice, 
the  advice  and  direction  of  the  court  may  be  invoked.  He  may  still  de- 
cline to  entertain  the  application.  But  if  he  does  entertain  it,  in  view  of 
the  fact  that  thfe  application  may  be  in  an  emergency,  the  Surrogate  may 
prescribe  the  manner  of  notice,  and  may  direct  notice  to  "all  the  persons 
interested,"  or  to  such  as  the  occasion  seems  to  require. 

Opinion  evidence  on  value  may  be  offered  on  the  hearing,  as  well  as  on 
the  best  manner  and  time  of  sale.  The  Surrogate's  conclusion  is  embodied 
in  an  order.  "Substantial  compliance"  with  the  advice  and'  direction  is 
requisite  to  ensure  the  indemnity  given  by  the  section  against  subsequent 
surcharge. 

Under  "Accountings,"  post,  §  2736  is  discussed  which  shows  that  upon 
consent  specific  property,  unsold  chattels,  uncollected  demands  may  be 
used  on  distribution  as  in  lieu  of  money.  This  right,  or  convenience,  must 
be  considered  in  connection  with  both  §  2683  and  §  2685,  both  of  which 
proceedings  are  on  notice,  discretionary  with  the  Surrogate.  A  distributee 
having  notice  of  either  of  these  applications  can  either  present  his  own 
consent  under  subd.  2  of  §  2736,  or  secure  that  of  all  the  "  parties  inter- 
ested" under  subd.  1,-and  so,  by  taking  the  chances  of  loss  or  increment 
which  the  representative  is  unwilling  to  abide,  relieve  the  situation.  Sec- 
tion 2736  contemplates  an  appraisement  under  oath  of  value.  Section  2685 
contemplates  a  similar  mode  of  appraisement. 

§  819.  Payment  of  decedent's  debts  out  of  personal  estate. — (See 
§§:  812  et  seq,  ante.)  Section  2684  of  the  Code  recognizes  the  rule  that  the 
personal  property  of  a  decedent  constitutes  a  primary  fund  for  the  pay- 
ment of  his  debts  and  legacies  (see  Jouffret  v.  Loppin,  20  App.  Div.  455, 
457),  for  it  was  a  rule  of  the  common  law  that  land  descended  or  devised 
was  not  liable  to  simple  contract  debts  of  the  ancestor  or  testator.  See 
Rice  V.  Harbeson,  63  N.  Y.  493,  498.  This  rule,  however,  was  not  of  uni- 
versal appHcation,  and  is  now  modified  by  the  provisions  of  the  Code  to 
be  later  on  discussed  providing  for  the  sale  of  a  decedent's  real  estate  for 
the  payment  of  his  debts.  But  §  2684  practically  contemplates  that  the 
personal  property  of  a  decedent  shall  be  available  for  the  payment  of 
debts  and  legacies  even  though  it  be  necessary  to  sell  the  same  for  the 
purpose  of  realizing  funds  with  which  the  executor  or  administrator  may 
pay  and  satisfy  such  debts  and  legacies.  The  section  expressly  provides, 
that  articles  bequeathed  specifically  must  not  be  sold  for  the  purpose  con- 
templated by  the  section  until  the  residue  of  the  personal  estate  has  been 
apphed  to  the  payment  of  debts.    One  of  the  exceptions  to  the  general 
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rule  of  the  common  law  above  noted,  was,  that  it  should  not  be  applied  if 
thereby  the  payment  of  any  legacies  should  be  prevented.  See  Rice  v. 
Harbeson,  supra. 

Under  a  will  the  question  is  easily  framed  when  there  are  debts  and 
legacies,  and  the  estate  is  both  real  and  personal. 

After  eliminating  specific  bequests  it  may  be  asked:  is  the  personalty, 
or  any  part,  so  exonerated  from  the  usual  burden  as  to  be  free  from  ap- 
plication first  to  debts?  This  exoneration  may  be  by  express  disposition 
of  all  the  personalty,  leaving  the  realty  as  the  only  property  applicable, 
or  by  charging  the  payment  of  debts  or  particular  legacies  expressly  or  by 
necessary  implication  upon  the  realty.  This  exoneration' is  the  same  in 
substance  though  reached  in  either  way.  See,  e.  g.,  Matter  of  Bergen,  56 
Misc.  92. 

iThe  exception  in  §  2684  is  not  only  reasonable  but  explicit  and  must  be 
observed  by  the  executor  or  administrator.    See  Toch  v.  Toch,  81  Hun,  410. 

The  whole  estate,  personal  and  real,  is  subject  to  the  debts  of  the  de- 
cedent; and  all  the  provisions  of  the  Code  in  this  regard  are  consistently 
designed  to  protect  creditors  as  against  legatees,  devisees,  next  of  kin 
or  heirs.    See  Young  v.  Young,  2  Misc.  381. 

Chancellor  Kent  observed,  "It  is  too  well  settled  to  be  questioned  that 
the  personal  estate  is  to  be  first  applied  to  the  payment  of  debts  and  legacies 
and  that  a  mere  charge  on  the  land  will  not  exonerate  the  personal  estate 
nor  anything  short  of  express  words  or  a  plain  intent  in  the  will  of  the 
testator."  Livingstone  v.  Newkirk,  3  Johns.  Ch.  312,  319.  And  he  stated 
the  further  rule  that  on  failure  of  the  personal  estate  land  descending 
should  be  applied  to  the  'discharge  of  debts  before  Mnd  devised,  and  that 
if  it  became  necessary  to  resort  to  lands  devised  they  should  be  applied 
only  so  far  as  it  was  requisite  to  make' up  the  defici^icy.  The  order  of 
application  of  assets  has  not  been  changed  and  will  not  be  changed  by  the 
courts  except  in  giving  effect  to  an  express  declaration  or  plain  manifesta- 
tion of  interest  on  the  part  of  a  testator.  See  Rogers  v.  Rogers,  3  Wend. 
503,  518. 

Chancellor  Kent  held  in  an  early  case  {Cumberland  v.  Codrington,  3 
Johns.  Ch.  229,  252)  that  where  a  decedent  had  taken  a  conveyance  of 
land  subject  to  a  mortgage  covenanting  to  indemnify  his  creditor  and 
save  him,  his  heirs,  executor,  etc.,  harmless  from  all  suit  and  demands  by 
reason  of  the  bond  and  mortgage,  he  did  not  thereby  make  the  mortgage 
debt  his  own  so  far  as  to  render  his  personal  estate  chargeable  as  the  pri- 
mary fund  to  be  apphed  to  its  payment  in  exoneration  of  the  land.  As  be- 
tween the  representative  of  the  real  and  personal  estate  he  held  the  land 
to  be  the  primary  fund  and  that  the  personal  estate  should  be  resorted  to 
only  as  auxiliary.  See  discussion  of  English  cases,  pp.  252  et  seq.  Where 
the  proceeds  of  lands  without  the  State,  devised  to  specific  persons,  are 
brought  into  the  State,  they  are  not  thereby  subjected  to  the  demands  of 
creditors,  even  though  the  New  York  assets  are  insufficient  and  the  cred- 
■  itors'  claim  allowed,  unless  by  the  laws  of  the  State  where  the  lands  were 
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situated  the  decedent's  debts  are  made  a  charge  on  the  lands.  Deyo  v. 
Morss,  30  App.  Div.  56,  and  cases  cited. 

See  §  1843  of  the  Code  as  to  suing  heirs  and  devisees  tb  recover  debt 
due  from  decedent.    See  Green  v.  Dunlop,  136  App.  Div.  116. 

The  claims  of  creditors  of  a  deceased  person  are. preferred  to  those  of  his 
legatees  or  devisees,  for  the  only  interest  in  his  property  that  the  testator 
can  transmit  to  the  latter  is  what  remains  after  the  payment  of  his  just 
debts.  Piatt  v.  Piatt,  105  N.  Y.  488;  Rosseau  v.  Bleau,  131  N.  Y.  182.  The 
right  of  a  creditor  to  resort  to  any  but  the  personal  estate  of  the  deceased 
debtor  did  not  exist  at  the  common  law.  McLaury  v.  Hart,  121  N.  Y.  636. 
And  at  common  law  the  heirs  and  devisees  took  the  real  estate  of  a  de- 
cedent free  from  his  general  debts.  Kingsland  v.  Murray,  133  N.  Y.  170, 
174.  And  the  real  property  can  now  be  taken  for  the  payment  of  debts 
only  by  virtue  of  the  statute,  the  provisions  of  which  must  be  strictly  pur- 
sued. The  rule  in  this  connection  has  been  carefully  stated  by  Judge 
Earl,  in  Kingsland  v.  Murray,  133  N.  Y.  170,  174: 

"  If  the  decedent  at  the  time  of  his  death  left  sufficient  personal  property 
which  could  have  been  applied  to  the  payment  of  his  debts  and  funeral 
expenses, in  the  exercise  of  reasonable  dihgence  on  the  part  of  his  executors 
or  administrators,  then  resort  cannot  be  had  to  the  statutes  for  the  sale  of 
his  real  estate  for  the  payment  of  his  debts.  In  that  event  the  personal 
property  is  the  fund  for  the  payment  of  his  debts,  and  the  creditors  must 
resort  to  that  through  the  executors  or  administrators.  If  they  waste  or 
squander  the  personal  property  so  that  it  becomes  insufficient  for  the 
payment  of  the  debts,  the  only  resort  of  the  creditors  is  to  them,  to  en- 
force their  personal  responsibility,  and  they  cannot  in  that  case  cause  the 
real  estate  to  be  sold  under  the  statutes  referred  to.  But  if  the  personal 
property  left  by  the  decedent  at  the  time  of  his  death  was  insuflScient  to 
pay  his  debts  or  if  the  executors  or  administrators  proceed  with  reason- 
able diligence  in  applying  it  to  the  payment  of  his  debts,  and  it  proves 
insuflS,cient  for  that  purpose,  then,  and  then  only,  a  case  is  made  for  the 
sale  of  the  real  estate.  So  in  the  language  of  this  section,  before  the  Surro- 
gate can  make  a  decree  for  the  sale  of  the  real  estate  the  petitioner  must 
establish  that  all  the  personal  property  of  the  decedent  wMch  could  have 
been  applied  to  the  payment  of  the  decedent's  debts  and  funeral  expenses 
has  been  so  applied.  If  he  establishes  that,  then  he  need  go  on  further, 
and  the  Surrogate  is  authorized  to  make  the  decree.  If.  he  cannot  estab- 
lish that,  but  estabhshes  the  other  alternative,  that  the  executors  or  ad- 
ministrators have  proceeded  with  reasonable  diligence  in  converting  the 
personal  property  into  money  and  applying  it  to  the  payment  of  the  debts 
and  ftmeral  expenses,  and  that  it  is  insufficient  for  the  payment  of  the 
same,  then,  if  it  has  not  all  been  so  apphed  at  the  time  of  the  petition,  the 
Surrogate  is  authorized  to  make  the  decree."  See  also  Hogan  v.  Kavanaugh, 
138  N.  Y.  417,  422;  O'Flynn  v.  Powers,  136  N.  Y.  412;  In  re  Powers,  124 
N.  Y.  361;  Long  v.  Long,  ,142  N.  Y.  545,  552.  See  also  Matter  of  City  of 
Rochester,  110  N.  Y.  159,  and  cases  discussed  by  Gray,  J. 
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The  principle  which  has  the  greatest  influence  on  the  determination  of 
this  question,  which  has  been  uniformly  supported  by  all  the  cases,  is  that 
it  is  not  enough  for  the  testator  to  have  charged  his  real  estate  with  or 
in  any  manner  devoted  it  to  the  payment  of  his  debts  and  legacies.  The 
rule  of  construction  is  such  as  aims  at  finding  not  thsCt  the  real  estate  is 
charged,  but  that  the  personal  estate  is  discharged.  In  other  words,  iit 
is  not  by  an  intention  to  charge  the  real,  but  by  a  plain  intention  to  discharge 
the  personal  estate,  that  the  question  is  to  be  decided.  Matter  of  Neely, 
24  Misc.  255,  257,  citing  Williams  on  Executors  (6th  Am.  ed.),  p.  1810; 
Dodge  v.  Manning,  1  N.  Y.  298;  Kelsey  v.  Western,  2  id.  500;  Martin  v. 
Andrews,  59  Misc.  299,  304,  305.  In  a  recent  case,  Ldttle  Falls  Nat.  Bk.  v. 
King,  53  App.  Div.  541,  the  court  says: 

"  The  law  is  distinct  in  providing  that  in  the  transmission  of  the  property 
of  a  deceased  debtor  to  his  heirs-at-law  or  devisees  it  is  charged  with  the 
payment  of  his  debts.  Hogan  v.  Kavanaugh,  138  N.  Y.  317,  422.  The 
rights  of  creditors  of  a  decedent  attach  to  his  real  estate  as.  a  statutory 
hen  immediately  upon  his  death.  Rosseau  v.  Bleau,  131  N.  Y.  177,  182; 
Piatt  V.  Piatt,  105  id.  488.  The  order  of  payment  is  prescribed  by  statute 
and  the  provision  is  express  that '  preference  shall  not  be  given  in  the  pay- 
ment of  a  debt  over  other  debts,  of  the  same  class,'  except  judgments 
docketed  against  the  decedent.  If  the  decedent  dies  intestate  the  title  of 
the  heir-at-law  is  subordinated  to  the  Uen  of  the  creditors,  which  remains 
a  burden  for  the  period  of  three  years  after  the  issuing  of.  the  letters  of 
administration."  Aff'd  sub  nomine.  Matter  of  Richmond,  168  N.  Y.  385, 
388.  See  Lediger  v.  Canjield,  78  App.  Div.  596,  as  to  will  charging  "all 
debts  of  my  mother"  on  testatrix's  estate. 

See  McDonald  v.  O'Hara,  144  N.  Y.  568,  as  to  right  of  persons  exclu- 
sively entitled  to  fund  resulting  from  an  imperative  sale  nevertheless  to 
take  the  realty  in  its  unconverted  form. 

It  seems  hardly  necessary  to  discuss  in  this  connection  the  subject  of  a 
creditor's  action  against  heirs  and  devisees  or  the  next  of  kin  or  legatees 
of  his  debtor.  This  is  covered  by  chap.  15,  title  III,  art.  II  of  the  Code, 
§§  1837-1860,  which,  of  course,  should  be  read  in  connection  with  those 
provisions  of  the  Decedent  Estate  Law  on  which  the  habiUty  is  predicated, 
101  and  102.  It  is  only  necessary  to  know  that  if  an  action  is  brought  under 
§  1844  to  enforce  the  liability  declared  in  §  101  of  the  Decedent  Estate 
Law  (which  was  formerly  §  1843  of  the  Code)  and  it  develops  that  there 
has  been  an  appHcation  to  sell  real  property  for  the  payment  of  debts,  etc., 
then  the  action  must  be  stayed  by  the  court  in  which  it  is  brought  until 
the  proceeding  in  the  Surrogate's  Court  is  disposed  of,  unless  the  plaintiff 
elect  to  discontinue  the  action.  If  the  proceeding  in  the  Surrogate's  Court 
result  in  an  order  to  dispose,  of  the  property,  then  the  action  must  be  dis- 
missed, unless  it  appear  from  the  complaint  or  a  supplementary  complaint 
that  real  property  other  than  that  over  which  the  Surrogate's  Court  is  exer- 
cising its  power  of  disposition  descended,  or  was  devised  to  the  defendants. 
This  is  provided  by  §  1845  of  the  Code,  and  it  goes  further  and  says  that 
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if  the  plaintiff  elects  to  proceed  under  such  an  allegation  in  a  supple- 
mental complaint,  then  as  to  that  property  which  he  thus  exhibits  and 
seeks  to  subject  to  a  hability,  he  is  entitled  to  a  preferential  payment,  but 
in  such  case  cannot  share  as  creditor  in  the  distribution  of  the  moneys 
arising  out  of  the  disposition  of  the  real  property  described  in  the  Surro- 
gate's order  of  disposition. 

§  820.  Payment  out  of  fund  over  which  decedent  had  power  of  appoint- 
ment.— Where  a  testator  deals  not  only  with  his  own  estate  but  with  a 
fund  as  to  which  he  has  a  testamentary  power,  the  Courts  have  in  a  proper 
case  and  solely  to  avoid  defeating  the  main  and  explicit  purpose  of  the  will 
"marshalled"  the  assets,  relieved  the  primary  estate  and  charged  the 
debts  on  the  fund  passing  under  the  exercise  of  the  power.  See  Fargo  v. 
Squiers,  154  N.  Y.  250,  262,  where  it  was  done,  and  Farmers'  Loan  &  Trust 
Co.  v.  Kip,  192  N.  Y.  266,  where  it  was  held  no  equitable  principle  re- 
quired such  action.    See  opinion,  p.  283. 

§  821.  Debts  contracted  by  the  executor  or  administrator. — We  note 
first  a  protective  provision  in  §  113  of  Decedent  Estate  Law: 

No  executor  or  administrator  shall  be  chargeable  upon  any  special  promise 
to  answer  damages,  or  to  pay  the  debts  of  the  testator  or  intestate,  out  of  his 
own  estate,  unless  the  agreement  for  that  purpose,  or  some  memorandum,  or  note 
thereof,  be  in  writing,  and  signed  by  such  executor  or  administrator,  or  by  some 
other  person  by  him  thereunto  specially  authorized. 

Where  a  creditor  presents  a  claim  to  be  paid  out  of  the  estate  of  a  de- 
cedent and  it  appears  that  the  liability  to  pay  the  claim  was  one  not  ex- 
istent or  not  complete  at  the  time  of  the  decedent's  death,  but  is  one  which 
has  been  assumed  by  the  executor  or  administrator  in  his  representative 
capacity,  it  will  be  important  to  determine  whether  or  not  the,  hability 
must  be  discharged  by  the  executor  de  bonis  propriis  or  de  bonis  testatoris. 

Thus  in  an  early  case  {Chouteau  v.  Suydam,  21  N.  Y.  179),  executors 
were  sued  upon  a  contract  in  writing,  signed  by  them  as  such,  in  a  matter 
concerning  the  estate  and  were  held  liable  in  their  representative  capacity 
as  for  money  paid  for  the  use  of  the  estate.  The  question  principally  con- 
sidered was  as  to  the  form  of  the  execution  of  the  contract,  and  whether 
the  contract  was  the  contract  of  the  executors  as  such,  or  whether  it  was 
in  form  the  personal  contract  of  the  defendants.  The  series  of  cases  in 
this  State  decided  before  and  since  that  case  are  uniformly  to  the  effect 
that  a  contract  jnade  by  an  executor  upon  a  new  consideration  or  for 
services  to  be  rendered,  although  for  the  benefit  of  the  estate  will  not  bind 
the  estate.  Parker  v.  Day,  155  N.  Ys  383,  387.  See  Austin  v.  Munro,  47 
N.  Y.  360.  See  also  Wetmore  v.  Porter,  92  N.^Y.  76,  83;  Seaman  v.  White- 
head, 78  N.  Y.  306,  309.  And  this  rule  has  not  been  changed  by  the  Code. 
Parker  v.  Day,  supra,  citing,  Thompson  v.  Whitemursh,  100  N.  Y.  35;  Buck- 
land  V.  Gallup,  105  N.  Y.  453. 

If  the  subject-matter  of  the  contract  be,  in  fact,  a  contract  liability  of 
the  testator,  incurred  during  his  Ufe  (as  was  the  case  in  Pugsley  v.  Aiken,  1 
Kern,  494,  where  the  action  was  upon  the  contract  and  leases  of  the  testa- 
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tor,  to  which  the  defendant,  as  executor,  had  succeeded),  then  the  liability 
of  the  estate,  as  laid  down  in  Chouteau  v.  Suydam,  is  a  clear  one. 

Judge  Allen  observed  in  Av:Stin  v.  Munro,  supra  (at  p.  366) :  "  The  rule 
must  be  regarded  as  well  settled,  that  the  contracts  of  executors,  although 
made  in  the  interest  and  for  the  benefit  of  the  estate  they  represent,  if 
made  upon  a  new  and  independent  consideration,  as  for  services  rendered, 
goods  or  property  sold  and  delivered,  or  other  consideration  moving  be- 
tween the  promisee  and  the  executors  as  promisors,  are  the  personal  con- 
tracts of  the  executors,  and  do  not  bind  the  estate,  notwithstanding  the 
services  rendered,  or  goods  or  property  furnished,  or  other  consideration 
moving  from  the  promisee,  are  such  that  executors  could  properly  have 
paid  for  the  same  from  the  assets,,  and  been  allowed  for  the  expenditure  in 
the  settlement  of  their  accounts.    The  principle  is,  that  an  executor  may 
disburse  and  use  the  funds  of  the  estate  for  purposes  authorized  by  law, 
but  may  not  bind  the  estate  by  an  executory  contract,  and  thus  create  a 
liability  not  founded  upon  a  contract  or  obligation  of  the  testator.    Barry 
V.  Lambert,  98  N.  Y.  309;  Ferrin  v.  Myrlck,  41  N.  Y.  315;  Reynolds  v.  Rey- 
nolds, 3  Wend.  244;  Demott  v.  Field,  7  Cow.  58;  Myer  v.  Cole,  12  Johns. 
349.    The  rule  is  too  well  established  in  this  State  'to  be  questioned  or 
disregarded;  and  departure  from  it  would  be  mischievous.    Consequently, 
where  the  executors  are  sued  as  executors  upon  a  contract  of  the  nature 
just  described,  and  it  is  clear  that  they  are  not  sued  individually  and  the 
words  are  mere  words  descriptio  personw  (in  which  case  a  judgment  could 
be    authorized    against  them  individually,    see   Merritt   v.   Seaman,   2 
Seld.  168)   a  demurrer  will  lie  to  the  complaint."    Austin  v.   Munro, 
supra. 

-  Neither  the  executor  nor  administrator  whether  acting  separately  or 
jointly,  have  authority  to  create  an  original  liability  on  the  part  of  the 
estate  or  enter  into  an  executory  contract  binding  upon  or  enforceable 
against  it.  Barry  v.  Lambert,  98  N.  Y.  300,  309,  citing  McLaren  v.  Mc- 
Martin,  36  N.  Y.  88,  and  other  cases;  Schmittler  v.  Simon,  101  N.  Y.  554, 
557.  They  take  the  personal  property  as  owners  and  have  no  principal 
behind  them  for  whom  they  can  contract.  The  title  vests  in  them  for  the 
purposes  of  administration,  and  they  must  accoxmt  as  owners  to  the  per- 
sons ultimately  entitled  to  distribution.  So  they  cannot  bind  the  estate  by 
indorsing  a  note.    Packard  v.  Dunfee,  119  App.  Div.  599. 

If  they  borrow  for  purposes  not  expressly  authorized,  the  broker  may  re- 
cover commissions  against  them  personally.  See  Smith  v.  Peyrot,  201 N.  Y. 
210,  215;  O'Brien  v.  Jackson,  167  N.  Y.  31, 33;  Dodd  v.  Anderson,  197  N.  Y. 
466;  Ferrin  v.  Myrick,  41  N.  Y.  315. 

In  actions  upon  contracts  made  by  them,  however  they  may  describe 
themselves  therein,  they  are  personally  liable  and  in  actions  thereon,  the 
judgment  must  be  de  bonis  propriis.  Not  so  however,  upon  contracts 
made  by  their  testator  or  intestate;  in  such  case  the  judgment  is  always 
de  bonis  testatoris.  See  Schmittler  v.  Simon,  supra;  Gillet  v.  Hutchinson's 
Adm.,  24  Wend.  184.    And  so  it  must  be  borne  clearly  in  mind  that  a 
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Surrogate  has  no  power  to  direct  payment  of  claims  arising  out  of  contracts 
made  by  the  executor  or  administrator  as  distinguished  from  claims  against 
the  deceased.    Buckley  v.  Staats,  4  Redf.  524. 

On  the  border  Une  between  these  two  classes  of  cases  lies  the  case  of  a 
testator  directing  a  particular  thing  to  be  done  involving  an  expenditure , 
but  of  his  estate.  Thus,  if  he  direct  his  executor  to  expend  $5,000  in  the 
erection  of  a  monument,  and  the  estate  is  solvent,  it  is  obvious  that  the 
executor,  if  he  contract  in  execution  of  his  duty  under  the  will  cannot  be 
held  to  answer  de  honis  propriis.  In  such  case  he  must  be  sued  under 
§  1814  in  his  representative  capacity. 

So,  again,  services  rendered  to  the  representative  or  trustee,  beneficial 
to  the  estate,  may  bind  the  estate  or  fund  in  his  hands,  even  to  the  extent 
of  enforcing  an  attorney's  lien  thereon.  Matter  of  King,  34  Misc.  10,  aS'd 
168  N.  Y.  53. 

-See,  where  trustee  insolvent,  action  in  equity  lies,  to  which  all  persons 
interested  may  be  joined  to  impress  the  payment  on  the  fund  saved,  or 
benefited,  by  the  service:  O'Brien  v.  Jackson,  167  N.  Y.  31,  33;  Brackett  v. 
Ostrander,  126  App.  Div.  529,  535,  536.  This  is  peculiarly  true  if  service 
is  rendered  on  the  faith  of  the  trust  estate.    Matter  of  King,  supra. 

§  822.  Leave  to  a  judgment  creditor  to  issue  execution. — The  Surrogate 
is  given  power  to  protect  estates,  when  judgment  has  been  entered  against 
the  representative,  against  the  unrestricted  issuance  of  execution  by  the 
creditor,  to  prevent  undue  or  improper  priorities.  One  who  has  a  judg- 
ment for  a  sum  of  money  against  an  executor  or  administrator  in  his  rep- 
resentative capacity  must  obtain  leave  from  the  Surrogate  from  whose 
court  the  representative's  letters  were  issued  before  he  can  issue  execution 
under  his  judgment.  Code  Civ.  Pr9c.,  §  1825.  The  application  to  the 
Surrogate  should  result  in  an  order  specifying  the  sum  to  be  collected  and 
the  execution  must  be  indorsed  with  a  direction  to  collect  that  sum.  It 
has  already  been  noted  under  §  2549  (in  discussing  Decrees  and  Orders) 
that  a  decree  or  order  directing  payment  by  the  personal  representative 
to  a  creditor  of  or  a  person  interested  in  the  estate  or  fund  or  an  order 
permitting  a  judgment  creditor  to  issue  an  execution  against  an  executor 
or  administrator  is,  except  upon  appeal  therefrom,  conclusive  evidence  that 
there  are  sufficient  assets  in  his  hands  to  satisfy  the  sum,  which  he  is  directed 
to  pay,  or  for  which  the  order  permits  the  execution  to  issue.  See  Matter 
of  Warren,  105  App.  Div.  582.  See  exception  as  to  a  deceased  executor, 
etc.,  charged  under  §  2725.  It  is  imperative,  therefore,  in  view  of  the  effect 
to  be  given  to  such  an  order  that  the  Surrogate  do  not  grant  the  same 
unless  he  is  satisfied  that  the  representative  has  assets  applicable  to  the 
payment  of  the  claim.  Executions  authorized  by  §  1825  are  such  only 
as  can  be  issued  against  personal  assets  in  the  possession  or  under  the 
control  of  the  representative.  Matter  of  Hathaway,  24  N.  Y.  Supp.  468, 
472.  Therefore,  when  a  judgment  creditor  applies  to  the  Surrogate  for 
leave  to  issue  execution,  he  should  allege  the  possession  of  assets  applicable 
to  the  judgment.    Hauselt  v.  Gano,  1  Dem.  36;  Matter  of  Clark,  2  Abb. 
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N.  C.  208.    So  as  to  a  temporary  administrator.    In  Matter  of  Hughes, 
N.  Y.  Law  Journal,  Feb.  13,  1912,  it  is  said: 

Section  1826  provides  for  the  issuance  of  an  execution  upon  a  judgment  against 
an  executor  or  administrator,  and  there  being  no  such  judgment  against  the  tem- 
porary administrator,  the  judgment  being  a  direction  for  the  payment  out  of  the 
estate,  I  do  not  think  the  court  has  any  power  to  authorize  the  issuance  of  an  ex- 
ecution against  the  temporary  administrator.  Furthermore,  it  does  not  appear  that 
there  are  assets  in  the  hands  of  the  temporary  administrators  sufficient  to  pay  all 
sums  chargeable  against  them  for  expenses  and  claims  entitled  to  priority  and  of 
claims  of  the  class  to  which  the  petitioner's  claim  belongs.    Application  denied. 

It  appears  that  this  procedure  under  §§  1825-26  is  exclusive  after  judg- 
ment against  the  executor  of  an  estate.    So  held  in  Jones  v.Arkenburgh, 
112  App.  Div.  483,  refusing  the  judgment  creditor  relief  by  way  of  receiver-, 
ship  in  supplementary  proceedings. 

Section  1824  provides  that  an  executor  or  administrator  is  not  to  plead 
want  of  assets  in  the  action  and  that  a  judgment  against  an  executor  or 
administrator  in  his  representative  capacity  is  not  evidence  of  assets  in 
his  hands.  If  the  Surrogate,  therefore,  is  applied  to  for  an  order  directing 
execution  to  issue  the  practice  must  follow  §  1826,  which  is  as  follows: 

At  least  six  days'  notice  of  the  application  for  an  order  specified  in  the  last  section, 
must  be  personally  served  upon  the  executor  or  administrator,  unless  it  appears 
that  service  cannot  be  so  made  with  due  diligence;  in  which  case,  notice  must  be 
given  to  such  persons,  and  in  such  manner,  as  the  surrogate  directs,  by  an  order 
to  show  cause  why  the  application  should  not  be  granted.  Where  it  appears  that 
the  assets,  after  payment  of  all  sums  chargeable  against  them  for  expenses,  and  for 
claims  entitled  to  priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies,  or  other  claims  of  the  class  to  which  the  plaintiff's 
claim  belongs,  the  sum,  directed  to  be  collected  by  the  execution,  shall  not  exceed 
the  plaintiff's  just  proportion  of  the  assets.  In  that  case,  one  or  more  orders  may 
be  afterwards  made  in  like  manner,  and  one  or  more  executions  may  be  afterwards 
issued,  whenever  it  appears  that  the  sum,  directed  to  be  collected  by  the  first  execu- 
tion, is  less  than  the  plaintiff's  just  proportion.    §  1826,  Code  Civ.  Proc. 

It  would  seem  to  be  incumbent  upon  the  petitioner  to  show  either  that 
the  representative  has  funds  of  the  estate  on  hand  applicable  to  the  pay- 
ment of  the  judgment  which  he  refuses  to  so  apply,  or  that  funds  of  the . 
estate  have  been  misapplied  which  ought  to  have  been  devoted  to  the  pay- 
ment of  the  judgment.  Matter  of  Gall;  40  App.  Div.  114,  116;  Matter  of 
Cong.  Unit.  Society,  34  App.  Div.  387. 

In  Matter  of  Warren,  105  App.  Div.  582,  the  case  turned  on  the  question 
whether  the  funds  sought  to  be  reached  were  really  assets  of  the.  estate. 

If  the  Surrogate  so  desires,  in  order  to  ascertain  whether  there  are  assets 
apphcable,  he  may  direct  the  representative  to  account.  Maiter  of  Cong. 
Unit.  Society,  supra;  Melcher  v.  Fisk,  4  Redf.  22;  Peters  v.  Carr,'2  Dem.  22. 
And  in  the  Warren  case  above  cited,  a  reference  was  ordered  to  take  proofs 
from  which  the  Surrogate  might  determine  whether  the  assets  were  estate 
assets. 

For  the  purposes  of  the  inquiry  by  the  Surrogate  a,  judgment  is  deemed 
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a  conclusively  liquidated  claim.  The  Surrogate  cannot  adjudicate  upon 
the  validity  thereof.  Glacius  v.  Fogel,  88  N.  Y.  434.  So  he  cannot  receive 
evidence  on  the  part  of  the  executor  that  the  creditor  obtained  such  judg- 
ment by  fraud.  Freeman  v.  Nelson,  4  Redf.  374.  In  the  case  of  Glacius  v. 
Fogel,  supra,  the  executor  was  without  funds  to  pay  the  judgment  creditor 
because  he  had  paid  the  legacies  before  he  knew  the  extent  of  the  claims 
against  the  estate.  This  fact  having  developed,  it  was  held  that  he  had 
paid  the  legacies  at  his  peril  and  that  he  must  be  charged  with  the  sum 
so  paid  and  pay  the  creditor  his  pro  rata  share  upon  his  debt,  for  it  is  mani- 
fest from  §  1826  that  no  preference  is  given  the  judgment  creditor  applying 
for  leave  to  issue  execution.    Schmitz  v.  Langhaar,  88  N.  Y.  503. 

But  where  the  assignee  of  a  distributive  share  reduced  his  claim  to  judg- 
ment and  prayed  leave  to  issue  execution  thereunder,  it  would  be  compe- 
tent for  the  respondeat  to  show  he  was  barred  by  a  decree  in  accounting 
already  entered.  See  Matter  of  Weil,  110  App.  Div.  67.  It  has  been  held 
that  this  leave  to  issue  execution  once  obtained  marks  the  extent  of  the 
creditor's  rights.  There  is  no  provision  of  the  Code  for  supplementary 
proceedings  or  for  proceeding  in  the  way  of  sequestering  or  appropriating 
the  property  of  -the  estate  to  the  payment  of  the  judgment,  nor  for  ob- 
taining an  order  for  the  examination  of  a  third  party.  Collins  v.  Beebe,  54 
Hun,  318;  Sartorelli  v.  Ezagni,  64  Misc.  115. 

The  Court  of  Appeals  has  held.  Mount  v.  Mitchell,  31  N.  Y.  356,  that  no 
appeal  will  lie  from  an  order  granting  leave  to  issue  execution  until  the 
representative  gives  security  for  the  amount  for  which  execution  issues 
under  the  Surrogate's  permission. 


CHAPTER  IV 

PROCEEDINGS  TO  COMPEL  PAYMENT  OF  DEBTS 

(See  also  Disposition  of  Decedent's  Realty.) 

§  823.  How  payment  of  debts  may  be  compelled. — The  Code  provides 
a  means  by  which  the  Surrogate  at  the  instance  of  a  creditor  ma,y  compel 
the  payment  of  a  just  debt  by  an  executor  or  administrator.  The  remedy 
being  a  statutory  one,  it  must  be  pursued  in  compliance  with  the  statutory 
requirements.    Matter  of  Lyon,  1  Misc.  447. 

The  proceeding  is  a  special  proceeding  based  on  petition  and  citation, 
and  cannot  be"  begun  by  affidavit  and  order  to  show  cause.  Matter  of 
Moran,  58  Misc.  488. 

The  provision  of  the  Code  is  as  follows: 

§  2687.  Proceeding' to  compel  payment  of  debt,  legacy  or  distributive  share,  m  de-' 
livery  of  property. 

Where  the  executor  or  administrator  has  not  begun  the  publication  of  the  notice 
to  creditors  to  present  their  claims,  and  three  months  have  elapsed  since  the  pro- 
bate of  the  will  or  grant  of  letters  of  administration,  any  creditor  of  the  deceased 
ha.ving  a  claim  which  has  not  been  rejected,  or  any  person  entitled  to  a  specific  be- 
quest, or  to  a  legacy  or  other  pecuniary  provision  under  a  will,  or  to  a  distributive 
share  of  an  estate,  may  present  to  the  surrogate's  court  a  petition  setting  fprth  the 
facts  and  praying  that  the  executor  or  administrator  be  cited  to  show  cause  why 
he  should  not  pay  said  claim  or  pay  or  satisfy  such  bequest,  legacy  or  distributive 
share. 

Upon  the  return  of  such  citation  the  executor  or  administrator  may  reject  such 
claim,  or  show  good  ^nd  sufficient  cause  why  he  should  not  pay  such  claim,  or  pay 
or  satisfy  such  bequest,  legacy  or  distributive  share  in  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate  payment  or  satis- 
faction thereof  in  whole  or  in  part,  or  upon  receiving  a  bond  as  provided  in  section 
2688  of  this  chapter. 

New.    Compare  former  §  2722  of  this  Code. 

The  word  "creditor"  in  the  section  above  quoted,  includes  the  assignee 
of  a  claim  equally  with  the  original  creditor.  Matter  of  Moderno,  63  Hun, 
261.  In  this  case  the  application  was  made  by  the  widow  of  the  decedent 
claiming  to  be  a  creditor  of  his  estate,  for  a  decree  directing  the  temporary 
administrator  to  pay  certain  claims  set  forth  in  her  petition  which  were 
made  up  partly  of  expenditures  made  by  her  for  services  rendered  by 
third  parties  to  the  decedent  in  his  lifetime,  such  as  hotel  charges,  nursing, 
etc.,  which  were  paid  by  her  and  of  which  she  became  the  assignee,  and 
the  balance  relating  to  rdbeiving-vault  and  funeral  expenses  expended  by 
her,  also  disbursements  made  upon  the  probate  proceedings.  The  General 
Term  of  the  First  Department  held  that  she  was  a  creditor  within  the 
1026  §  823 
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meaning  of  the  Code  and  could  maintain  a  proceeding  under  this,  section. 
And  it  has  also  been  held  that  an  original  creditor,  or  an  assignee  of  an 
original  creditor,  had  a  right  to  invoke  this  remedy  where  the  public  ad- 
ministrator after  accoimting  for  his  administration  of  the  decedent's 
estate,  paid  in  to  the  city  treasury  the  balance  of  moneys  in  his  hands 
belonging  to  such  estate,  by  virtue  of  that  provision  of  the  Consolidation 
Act  (§  244)  which  gave  any  person  entitled  to  receive  such  moneys  as 
creditor,  etc.,  the  same  remedies  against  the  corporation  for  the  same  as 
they  would  have  against  any  executor.  Matter  of  Conway,,  5  Dem.  290. 
But  a  Surrogate's  Court  has  no  jurisdiction  of  an  independent  proceeding 
by  an  executor,  to  compel  payment  of  his  claim  against  the  estate,  as  the 
remedy  of  such  executor  is  prpvided  by  a  different  section  of  the  Code 
which  permits  the  exceutor  to  prove  his  claim  on  the  judicial  settlement 
of  his  account.    Meyer  v.  Weil,  1  Dem.**  71. 

This  section  does  not  contemplate  as  creditors  persons  to.  whom  the 
deceased  was  not  indebted  during  his  lifetime.  So  where  a  person  re- 
covered a  judgment  for  costs  in  an  action  brought  against  him  by  execu- 
tors, it  was  held  that  this  remedy  was  not  open  to  him  to  enforce  the  pay- 
ment of  his  claim.  Hall  v.  Dusenbury,  38  Hun,  125.  And  so  if  the  claim 
is  for  funeral  expenses  the  claimant  is  held  unentitled  to  pursue  this  remedy. 
Matter  of  Flint,  15  Misc.  598.  The  proceeding  to  compel  their  payment  is 
now  regulated  by  §  2686,  quoted  and  discussed  above.  The  claim  must 
be  a  liquidated,  undisputed  claim.  Matter  of  Walker,  70  App.  Div.  263, 
266.  For  if.  the  executor  have  already  rejected  it,  the  creditor  may  not 
proceed  under  §  2687.  Or  if  he  dispute  it  on  the  return  of  the  citation  the 
Surrogate  may  dismiss  the  petition.  In  Matter  of  De  Forest,  119  App. 
Div.  782,  petitioner  based  her  petition  on  a  written  agreement  by  decedent 
to  pay  her  an  annuity.  This  was  confirmed  by  the  language  of  the  will 
already  prpbated.    Payment  was  dii-ected. 

But  where  a  creditor,  holding,  decedent's  promissory  note,  presented  it 
to  the  administratrix  and  slept  on  his  rights,  it  was  held,  on  his  petitioning 
under  former  §2722,  more  than  seven  years  and  six  monthsi  after  maturity 
of  note,  that  he  had  not  a  valid  claim  enforceable  in  this  way.  Matter  of 
Van  Voorhees,  55  Misc^  185. 

§  824.  The  petition.— The  proceeding  is  begun  by  petition,  duly  veri- 
fied. In  an  application  begun  on  affidavit  and  notice  of  motion,  the  court 
treated  the  affidavit  as  a  petition  and  disregarded  the  notice  of  motion. 
Matter  of  Dunscombe,  10  N.  Y.  Supp.  247.  But  this  case  is  a  dangerous 
precedent.    The  proper  rule  is  stated  in  Matter  of  Moran,  58  Misc.  488. 

At  the  outset  we  must  note  the  preliminary  restriction  in  the  new  section, 
(a)  The  creditor  can  only  act  if  no  notice  to  creditors  to, present  their  claim 
has  been  published,  i.  e.,  if  publication  has  not  begun.  (6)  Three  months 
(formerly  six)  must  have  elapsed  since  probate  or  letters. 

From  the  wording  of  the  new  section  we  infer  that  not  only  must  it  be 
alleged  and  appear  that  the  creditor  has  a  claim,  and  that  it  is  valid  and 
legal,  Matter  of  Van  Voorhees,  55  Misc.  185,  but  that  it  has  not  been  re- 
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jected,  and  that  three  months  have  expired  since  probate  or  letters  of  ad- 
ministration were  granted.    Formerly  petitioner  had  to  allege  the  existence 
and  availability  of  money  or  other  personal  property  to  meet  his  claim. 
Now  it  is  to  be  set  up,  by  way  of  answer,  that  there  is  not. 
The  following  form  of  petition  is  suggested: 

Surrogate's  Court, 
County 
State  of  New  York. 
Petition  to  compel    In  the  Matter  of  the  Estate  1 
pajrment,   etc.,  under        of  Deceased.    >  J 

§  2687.  To  the  Surrogate's  Court  of  the  said  County  of 

The    petition    of  of    the  of  in    the 

County  of  ,  and  State  of  New  York,  respectfully  shows: 

I.  That  heretofore  and  on  the  day  of  19 

letters  of  the  of  late  of  the  of 

were  duly  issued  by  this  Court  to  A.  B.  as 

n.  Your  petitioner,  upon  information  and  belief,  alleges  and 

says,  that  said  has  not  begun  the  publication  of  a 

notice  to  creditors  to  present  their  claims. 

Ill;  That  three  months  have  elapsed  since  letters  issued  as 
aforesaid. 

IV.  That  your  petitioner  is  interested  in  the  estate  of  said 
deceased  as  a  {here  state  character  of  creditor's  claim,  or  facts  out 
of  which  it  arose). 

V.  That  petitioner's  claim  has  not  been  rejected  by  the  above 
mentioned  A.  B. 

Wherefore  your  petitioner  prays  that  said  A.  B.  be  cited  to 
show  cause  why  a  decree  or  order  directing  said  to  pay 

the  claim  of  your  petitioner  should  not  be  made  and  for  such 
other  and  further  relief  in  the  premises  as  this  court  may  deem 
proper. 

Dated  this  day  of  19 

Petitioner  to  sign  here. 
(Verification.) 

The  precedent  can  be  readily  adapted  to  the  case  of  a  bequest  or  dis- 
tributive share.  . 

§  825.  Effect  of  answer  by  executor  or  administrator. — The  Surrogate 
is  bound  upon  the  presentation  of  a  petition  imder  this'  section  to  issue 
a  citation  according  to  its  prayer,  upon  the  return  of  which  he  will  have  to 
inquire  into  the  petitioner's  claim  to  satisfy  himself  as  to  the  facts  which 
authorize  him  to  grant  the  relief  prayed  for.  The  executor  or  adminis- 
trator may  file  a  written  answer  rejecting  the  claim,  i.  e.,  putting  its  va- 
lidity, or  continuing  enforceability,  in  issue.  Or,  he  may  disclose  the  situa- 
tion of  the  fund  or  estate  and  "show  good  and  sufficient  cause"  why  the 
payment  of  petitioner's  claim  would  be  inexpedient,  iuequitable,  or  im- 
possible. 

Under  the  former  practice  if  the  claim  was  disputed,  the  Surrogate  had 
no  jurisdiction  to  determine  its  validity  and  decree  its  payment;  Matter  of 
Callahan,  152  N.  Y.  320;  Holly  v.  Gibbons,  176  N.  Y.  520,  528;  except  under 
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Other  circumstances  upon  the  accounting  (q.  v.).  Now  it  seems  that  if  the 
claim  be  rejected,  the  Surrogate  will  dismiss  the  proceeding.  If  the  pro- 
priety of  present  payment  be  the  only  issue  he  may  dismiss. 

All  pleadings  must  now  be  verified.  But  if  the  creditor  fails  to  object 
that  the  answer  is  not  verified  by  timely  objection,  he  will  be  held  to  have 
waived  the  defect.  Matter  of  Corbett,  90  Hun,  182, 183.  A  judgment  cred- 
itor may  of  course  resort  to  this  proceeding,  although  customarily  he  will 
resort  to  the  proceedings  provided  by  §§  1380,  1381  of  the  Code,  and  ob- 
tain leave  to  levy  execution  against  the  estate.  But  where  the  creditor 
is  not  a  judgment  creditor  the  executor  or  administrator  can  in  a  proper 
case  effectually  block  these  proceedings  and  secure  their  dismissal  by 
putting  in  issue  the  validity  or  legality  of  his  claim.  Matter  of  Lyman,  11 
N.  Y.  Supp."530.  The  good  faith  of  the  executor  was  secured  by  the  former 
provision  that  he  must  verify  the  written  answer  and  set  forth  facts  which 
show  the  invalidity  or  illegality  asserted  by  virtue  of  which  he  rejects  the 
claim.  We  think  the  principle  survives  the  amendments.  If  he  simply 
asserts  conclusions,  but  no  facts  on  which  to  predicate  them,  the  Surrogate 
may  disregard  the  answer  as  "evasive  and  technical."  Matter  of  De  Forest, 
119  App.  Div.  782.  The  Surrogate  has  power  ta  decide  that  the  claim  was 
allowed,  and  if  so,  to  order  it  paid.  Or  he  may  decide  that  it  is  rejected, 
e.  g.,  that  the  statute  has  run.  Matter  of  Doig,  125  App.  Div.  746.  Where 
a  judgment  creditor  presented  a  petition  alleging  the  recovery  of  certain 
judgments  against  the  administratrix's  decedent,  his  claim  on  which  had 
been  duly  presented  to  the  administratrix  and  not  disputed,  that  there 
had  come  into  the  hands  of  the  administratrix  moneys  sufficient  to  pay  his 
judgments;  that  there  were  no  claims  against  the  decedent's  estate  entitled 
to  equality  of  payment  with,  or  priority  of  payment  over,  petitioner's 
claims;  and  that  there  was  sufficient  money  in  her  hands  to  pay  his  claim 
without  injuriously  affecting  the  rights  of  other  persons  entitled,  it  was 
held  (Matter  of  Application  of  Miller,  70  Hun,  61,  63)  that  a  verified  answer 
by  the  administratrix  alleging  irregularities  in  the  docketing  of  the  judg- 
ments, was  not  a  sufficient  answer  upon  which  to  dismiss  the  proceedings; 
for  conceding  the  judgments  were  irregular,  their  subsequent  correction 
which  was  shown  made  them  valid  judgments;  and  (J^hite  v.  Bogart,  73 
N.  Y.  256)  they  could  not  be  attacked  collaterally,  and  prima  fade  stated 
the  claimant's  claim  against  the  estate.  McNulty  v.  Hurd,  72  N.  Y.  521. 
Under  the  former  act  it  was  held  while  the  interposition  of  a  verified  answer 
ousts  the  Surrogate  of  jurisdiction  to  pass  on  the  merits  of  the  petitioner's 
claim,  yet  even  where  the  answer  is  interposed  he  has  the  right,  in  con- 
sidering that  answer,  to  determine  whether  the  claim  has  been  already 
admitted  and  allowed  by  the  representative.  Matter  of  Miles,  170  N.  Y. 
75,  81.  Where  the  petition  alleged  a  judgment  claimed  to  have  been  kept 
alive  by  a  payment,  and  the  answer  denied  such  payment  and  set  up  the 
Statute  of  Limitations,  the  proceeding  was  dismissed.  Matter  of  Depuy, 
8  N.  Y.  229.  And  where  an  answer  to  a  judgment  claim  showed  that  the 
judge  who  rendered  the  judgment  was  related  to  one  of  the  parties,  and  so 
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disqualified  to  act,  the  Surrogate  dismissed  the  petition.  Matter  of  Depuy, 
9  N.  Y.  Supp.  121.  The  Surrogate  had  no  power  to  try  and  determine 
questions  regarding  the  vahdity  of  judgment  claims  and  accordingly  the 
General  Term  held  {Matter  of  Miller,  supra),  that  in  order  to  have  justified 
a  dismissal  of  the  petition  the  answer  "should  not  only  have  denied  the 
validity  or  legality  of  the  plaintiff's  claim,  but  it  should  have  set  forth 
facts  which  showed  that  it  was  doubtful  whether  the  petitioner's  claim 
was  vaHd  and  legal.  Hurlburt  v.  Durant,  88  N.  Y.  121 ;  Matter  of  Macaulay, 
94  N.  Y.  574,  578;  Budlong  v.  Clemens,  3  Dem.  145,  146.  But  if  a  pro- 
ceeding is  initiated  under  this  section,  and  to  the  allegaition  in  the  petition 
thait  the  claim  has  been  presented  and  admitted  by  the  executor,  the  execu- 
tor answers,  denying  that  the  claim  was  so  admitted,  this  has  been  held  to 
raise  a  dispute  as  to  its  vahdity  and  legality,  and  the  petition  naust  in 
such  case  be  dismissed.  Matter  of  Cowdrey,  5  Dem.  453,  RolHns,  Surr., 
citing  Hurlburt  v.  Durant,  supra.  It  was,  however,  in  this  case  held  that 
the  fact  that  the  petitioner's  claim  was  in  dispute  justified  a  dismissal  of 
the  petition  so  far  as  it  asked  for  payment  of  the  claim  but  was  no  ground 
for  denjdng  that  part  of  the  application  which  asked  for  an  accounting  by 
the  executor  under  the  act  as  it  then  stood,  citing  Schmidt  v.  Heusner,  4 
Dem.  275.  In  this  case  it  was  held  that  a  mere  appearance  of  an  interest 
on  the  part  of  an  applicant  was  sufficient  to  authorize  the  order  for  the 
filing  of  the  accoimt  in  spite  of  a  contest  of  the  claim  of  interest  by  the 
executor  or  administrator,  citing  Code  Civ.  Proc,  foriner  §  2514;  see  cases 
cited  at  p.  276. 

The  new  act  preserves  the  right  of  a  creditor  with  a  "rejected"  claim 
to  a  hearing  and  determination  thereof  on  the  judicial  settlement.  Since 
this  is  so  we  believe  the  principle  of  the  foregoing  cases  survives,  and  that 
the  Surrogate  as  a  rule  will  dismiss  the  moment  the  claim  is  "rejected." 
For  if  it  was  rejected  before  the  petition  was  filed,  the  proceeding  cannot 
be  maintained.  The  section  expressly  gives  the  respondent  a  new  chance 
to  reject  it.  Once  it  enters  that  category  it  is  the  patent  intent  of  the 
section  that  the  proceeding  be  not  maintained  and  hence  should  then  be 
dismissed.  ' 

An  oral  dispute  of  the  claim  is  not  sufficient;  the  Code  expressly  requires 
a  written  answer.    Estate  of  McKieman,  4  Civ.  Proc.  Rep.  218. ' 

It  seems  that  if  the  peitition  does  not  allege  the  petitioner's  claim  with 
sufficient  particularity  to  enable  the  executor  or  administrator  to  identify, 
examine  into,  reject  or  otherwise  deal  with  it,  the  Surrogate  has  power  to 
direct  the  petitioner  to  set  forth  the  nature  of  his  claim  with  greater  par- 
ticularity.   5wdZongf  v.CZemens,  3  Dem.  145,  146,  Rollins,  Surr.     " 

The  requirements  of  the  Code  as  to  the  character  of  the  executor's 
answer  are  substantial  rather  than  formal.  Consequently  under  the  old 
act  where  an  executor  did  not  in  so  many  words  doubt  whether  the  peti- 
tioner's claim  is  vahd  and  legal,  and  deny  its  validity  absolutely,  but  his 
answer  contained  allegations  of  fact  which  showed  that  'it  was  dbubtful 
whether  the  petitioner's  claiim  was  vaUd  and  legal,  the  answer  would  be 
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sustained  and  the  petition  dismissed.  Cuthhert  v.  Jacobson,  2  Dem.  134, 
136. 

So  where  an  answer  by  an  executor  alleged  that  the  claim  presented  is 
excessive  the  Surrogate  must  treat  the  claim  as  a  disputed  one,  and  dis- 
miss the  proceedings.  Koch  v.  Alker,  3  Dem.  148.  Now,  however,  he 
might  order  it  paid  in  so  far  as  its  validity  is  admitted.  So  also  where  the 
executor  sets  up  in  his  answer  that  the  claim  has  been  released  and  denies 
its  validity.    Matter  of  Hammond,  92  Hun,  478. 

So  where  the  answer  of  the  executor  shows  that  the  claim  of  the  peti- 
tioner is  for  damages  arising  out  of  the  alleged  fraud  of  the  decedent,  and 
denies  on  information  and  behef  the  validity  and  legality  of  the  claim,  it 
will  be  deemed  a  sufficient  answer  to  warrant  dismissal.  Matter  of  Fargo' s 
Estate,  18  N.  Y.  Supp.  670. 

Where  the  petitioner  was  a  Young  Men's  Christian  Association  and  the 
executor's  answer  denied  the  incorporation  of  the  petitioner  alleging  its 
non-incorporation  and  therefore  denying  the  validity  of  the  petitioner's 
claim,  it  was  held  that  this  was  a  sufficient  dispute  of  the  claim  to  require 
the  dismissal  of  the  proceedings.  Matter  of  Young  Men's  Christian  Asso- 
ciation, 22  App.  Div.  325,  327,  citing  Matter  of  Callahan,  152  N.  Y.  320; 
Fiester  v.  Shepard,  92  N.  Y.  251,  255;  Matter  of  Hammond,  92  Hun,  478. 
But  where  an  answer  merely  denied  the  petitioner's  incorporation  and 
omitted  to  deny  the  vaUdity  of  its  claim  the  dismissal  of  the  proceeding 
was  held  error.  Matter  of  Alexander,  83  Hun,  147.  In  Matter  of  Peterson, 
137  App.  Div.  435,  aff'g  62  Misc.  161,  it  was  held  that  when  judgment 
creditor  petitioned  and  executor  answered  alleging  discharge  in  bank- 
ruptcy, the  Surrogate  may  dismiss  without  prejudice  as  he  could  nbt  try 
such  an  issue. 

§  826.  Right  to  payment. — The  main  point  to  prove  is  a  valid  claim 
not  rejected.  As  to  this  the  burden  is  on  petitioner.  The  respondent  has 
the  burden  imder  the  new  section  of  showing  the  impracticability  of  present 
payment. 

Of  course  an  inventory  is  in  the  nature  of  proof  as  showing  assets  al- 
though the  inventory  unsupported  by  other  proof  will  be  held  insufficient 
to  prove  sufficiency  of  property  to  pay  all  debts.  Matter  of  Corbett,  90 
Hun,  182,  186.  But  if  the  amount  of  personal  property  returned  upon  the 
inventory  is  insufficient  to  pay  the  creditor's  claim  and  he  relies  upon 
other  property  in  the  executor's  hands,  the  Surrogate  will  require  affirma- 
tive proof  of  the  existence  of  such  assets.  Moreover,  the  wording  of  the 
section  contemplates  that  the  power  of  the  Surrogate  is  to  be  exercised 
in  conformity  with,  and  not  in  hostility  to,  the  general  principle  of  equality 
among  creditors.  This  is  a  distinguishing  feature  of  the  New  York  system 
for  the  administration  of  the  estates  of  decedents.  Thompson  v.  Taylor, 
71  N.  Y.  217,  219,  citing  Fitzpatrick  v.  Brady,  6  Hill,  581.  The  object  of 
the  provision  is  to  provide  a  way  whereby  creditors  and  others  having 
claims  against  the  estate  of  a  decedent,  or  entitled  to  share  therein  may 
obtain  payment  thereof  in  whole  or  in  part  in  advance  of  the  ffiial  account- 


1032  surrogates'  courts  §  826 

ing  and  distribution,  in  cases  where  such  contemplated  payment  may  be 
made  consistently  mth  the  rights  of  all  parties  interested  in  the  estate.  In 
|;he  case  last  cited  (71  N.  Y.,219),  Judge  Andrews.says: 

"When  application  is  made  by  a  creditor  for  the  payment  of  his  debt 
under  this  section,  the  Surrogate,  before  making  a  decree  therefor,  must 
necessarily  inquire  into  the  condition  of  the  estate;  the  amount  of  the 
assets  and  of  the  debts.  If  it  appears  from  the  proof  presented,  that  the 
relief  asked  may  be  granted  without  prejudice  to  other  creditors,  the 
Surrogate  may  make  the  decree,  and  the  executor  or  administrator  acting 
in  good  faith  will  be  protected  in  paying  the  debt  in  full,  pursuant  to  the 
decree,  although  it  may  finally  turn  out  that  by  reason  of  losses,  deprecia- 
tion of  values,  or  other  causes,  the  remaining  assets  are  insufficient  to 
fuUy  pay  the  other  creditors.  It  is  quite  possible  that  this  result  may 
happen,  and  it  often  will  happen,  unless  great  care  is  taken  by  the  Surro- 
gate in  exercising  this  jurisdiction.  The  application  under  §  18  may  be 
made  before  the  executor  or  administrator  has  been  able  to  ascertain,  by 
advertisement,  the  amoxmt  of  the  debts  owing  by  the  decedent,  and  many 
contingencies  may  happen  to  impair  the  value  of  the  estate  between  the 
decree  and  the  final  accounting  and  distribution." 

In  Matter  of  Weil,  110  App.  Div.  67,  the»Surrogate  refused  an  order  to 
pay  a  judgment  against  the  administrator  for  a  distributive  share.  He 
had  previously  granted  leave  to  issue  execution  under  the  judgment, 
which  under  former  §  2552,  was  conclusive  evidence  of  assets.  The  ad- 
ministrator set  up  the  decree  in  accounting  which  fixed  the  share  at  less 
than  the  judgment.  But  it  did  not  appear  the  petitioner  was  made  a 
party  to  the  accoimting.    The  Surrogate  was  reversed. 

Former  §  2722  used  to  be  the  first  section  in  the  Article  on  Accountings. 
While  now  transposed  into  the  Administrative  Article  of  the  act  its  history 
leads  us  to  assert  that  if  the  estate  be  insolvent,  a  creditor  who  desires  to 
obtain  payment  must  compel  a  judicial  settlement  of  the  account  in 
order  that  all  parties  interested  may  be  brought  before  the  court.  M'Keown 
v:  Fagan,  4  Redf.  320.  Since  he  can  do  this  only  under  §§  2726  or  2727, 
i.  e.,  after  a  year  has  expired  (in  cases  where  no  notice  to  creditors  has  been 
pubUshed),  we  think  that  if  the  executor's  answer  shows  insolvency  the 
Surrogate  is  boimd  to  dismiss,  and  leave  the  petitioner  to  the  judicial  set- 
tlement when  all  the  debts  and  all  the  assets  are  to  be  known,  and  equality 
may  be  accomplished.  See  Woodruff  v.  Clajlin  Co.,  198  N.  Y.  470,  as  to 
right  of  representative  to  recover  back  from  creditor  overpaid  in  belief 
that  estate  was  solvent. 

If  the  creditor  has  a  statutory  priority  over  all  others  the  rule  would  be 
different.    There  is  then  no  reason  why  he  should  be  made  to  wait. 

But  in  Matter  of  Miner,  39  Misc.  605,  the  notice  to  present  claims  had 
been  duly  published.  The  administrators  had  collected  in  over  $60,000. 
Their  inventory  showed  about  $100,000  of  assets.  The  claims  presented 
were  $239,000,  all  of  which  were  allowed  as  just  and  proper.  Sixty-eight 
creditors  petitioned  imder  former  §2722  for  a  pro  rata  payment  on  ac- 
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count.  No  accounting  could  be  made,  as  a  year  had  not  expired.  The 
Surrogate  held  he  had  power  to  act,  citing  Thompson  v.  Taylor,  71  N.  Y. 
217,  decided  under  the  Revised  Statutes  for  which  §  2722  was  a  substitute. 
He  distinguished  the  case  of  M'Keovm  v.  Fagan  (see  p.  614  of  opinion). 

Where  the  executors  set  up  that  by  the  will  they  are  bound  to  continue 
thte  business  of  the  testator,  they  cannot  thus  defeat  the  right  of  the  cred- 
itor to  payment  of  his  claim.  The  creditors  are  not  bound  by  any  such 
direction  in  the  will;  they  have  a  right  to  have  the  estate  applied  to  the 
payment  of  their  debts  which  have  a  preference  over  debts  incurred  by 
the  executors  in  carrying  on  the  business  under  the  will.  See  Willis  v. 
Sharp,  115  N.  Y.  396. 

In  view  of  what  has  been  above  stated,  it  will  be  manifest  that  the 
decree  which  the  Surrogate  makes  under  this  section  is  made  in  contempla- 
tion of  sufficiency  of  assets.  Therefore,  if  it  remains  unexecuted  when 
the  general  order  for  distribution  of  the  estate  among  all  creditors  comes 
to  be  made,  it  seems  that  the  decree  will  have  to  give  way  to  the  para- 
mount authority  of  the  statute  providing  for  equality  among  creditors 
and  a  refusal  of  preference  among  debts  of  the  same  class  except  among 
judgments  under  subd.  3  of  §  2682.  It  is  a  wise  precaution,  therefore,  to 
include  in  the  decree  on  behalf  of  the  executor  a  provision,  that  he  may  apply 
for  a  modification  of  the  decree  in  case  it  subsequently  appear  that  the 
assets  of  the  estate  are  insufficient  to  pay  the  debts  in  full.  See  Thompson 
V.  Taylor,  71  N.  Y.  217,  221. 

In  the  case  of  Lambert  v.  Craft,  98  N.  Y.  342,  it  was  held  upon  a  proceed- 
ing to  compel  payment  where  the  executors  appeared  and  did  not  put  in 
issue  the  justice  or  validity  of  the  claim,  that  their  silence  was  a  strong 
admission  by  conduct  of  the  justice  of  the  demand,  and  as  conclusive  as 
if  it  were  proven  by  witnesses.  (See  to  same  effect,  language  of  §  2680  and 
of  §  2546.)  The  view  of  the  court  was  that  this  failure  to  answer  not  only 
permitted  the  hearing  to  be  had  by  the  Surrogate  as  upon  an  undisputed 
claim,  but  was  an  admission  of  the  justice  of  the  claim.  And  from  this 
case  it  might  appear  if  no  objection  is  interposed  by  the  executor,  the 
Surrogate  need  not  inquire  into  the  character  or  extent  of  the  claim  or 
require  any  proof  thereon,  §  2546.  Under  the  decision  of  the  Court  of 
Appeals  in  the  later  case  of  Schutz  v.  Morette,  146  N.  Y.  137,  mere  silence 
on  the  part  of  the  executor  as  to  the  claim  did  not  relieve  the  claimant 
from  establishing  it  by  evidence,  that  the  executor  was  not  to  be  deemed 
to  have  waived  any  rights  of  the  estate  by  permitting  this  proceeding  to 
go  on,  and  that  it  is  the  duty  of  the  Surrogate  to  require  of  the  claimant 
affirmative  proof  of  his  claim.  See  Matter  of  Clauss,  16  App.  Div.  34.  But 
§  2546  gives  an  uncontroverted  petition  the  effect  of  "due  proof." 

The  last  case  cited  was  one  involving  the  power  of  the  Surrogate  to 
direct  payment  of  claims  upon  the  judicial  settlement  of  an  executor's 
accounts,  but  the  cases  are  therein  discussed  as  to  the  effect  of  an  executor's 
silence.  The  Surrogate  would 'be  warranted  in  giving  to  the  debt  the 
character  of  an  undisputed  claim,  if  it  appeared  that  it  had  been  pre- 
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§827 


viously  presented  and  acknowledged  by  the  executor.  It  was  aocordir^ly 
held  by  the  Appellate  Division  in  Matter  of  Claiiss,  supra,  tha,t  the  doctrine 
of  an  account  stated,  whether  in  proceedings  under  this  section  or  under 
§  2727,  cannot  in  justice  to  estates  of  deceased  persons  be  effectual  as 
against  their  personal  representatives.  See  also  Matter  of  Doran,  73  Ni'f^Y. 
St.  Rep.  593.  ■    , 

§  827.  The  decree. — ^The  decree  may  be  substantially  as  follows: 


Decree  for  pay- 
ment of  debts  under 
§2687. 


Note.  The  prac- 
tice is  preferred  by 
some,  instead  of  usiflg 
the  language  of  the 
Code,  to  specify  that 
there  are  assets  in  the 
hands  of  the  expcutors 
to  a  specified  amount; 
and  specify  also  the 
amount  of  the  debts 
and  outstanding  lia- 
bilities; this  is  only 
necessary    where    the 


Present: 


Title. 


Hon. 


Surrogate's  Court 
Caption.       '"' 


Surrogate. 


A  petition,  having  on  the    ,  day  of  ;    been  pre- 

sented by  a  creditor  of  lat^ ,  deceased, 

to  the  Surrogate  of  this  county,  whereby  it  appears  thai(  he 
has  a  valid  claim  against  said  desceased,  for 

dollars,  with  interest  thereon  from  the  day  of 

and  that  three  months  have  expired  since  letters  testamentary 
under  the  last  will  and  testament  of  ^aid  ,    deceased, 

were  issued  to  the  executor  therein  named,  and  that 

said  executor  has  not  begun  publication  of  a  notice  to  creditors 
to  preseiit  their  claims;  and  praying  for  a  decree  directing  the 
said  executor  to  pay  the  petitioner's  said  claitn  and  that  he  be 
cited  to  diow  cause  why  such  a  decree  should  not  be  made; 

And  the  Surrogate  having  issued  a  citation  accordingly  on 
the  presentation  of  said  petitioii,  and  on  the  due  service  and, 
return  thereof  said  executor  having  filed  an  answer  setting, 
forth:  (Here  aver  a,  rejection,  or  6,  insufficiency  of  assets  or 
c,  that  notice  was  published,  etc,  etc.) 

And  on  hearing  duly  had  it  appearing  to  the  satisfaction  of 
the  Surrogate,  [A],  thajt  the  petitioner  has  3,  vaUd.  claim,  against 
said  decedent;  and  it  being  proved  to  the  satisfaction  of  the 
Surrogate  that  there  is  money  or  other  personar  property  of 
the  estate  appUcable  to  the  payment  or  satisfaction  of  the 
petitioner's  claim  which  may  be  so  applied  without  injuriously' 
afEecting  the  rights  of  others  entitled  to  priority  or  equaUty  of 
payment  or  satisfaction.   '(ATote.)  ,  , 

Now  on  motion  of  attorney  for  said  creditor,  it  is. 

Ordered,  Adjudged  and  Decreed,  that  the  said 
the  executor  gf  the  last  will  and  testament  of  deceased, 

pay  to  the  said  creditor  of  said  deceased  his  said  elaini 

of  dollars  and  cents,  with  interest  from  the 

day  of  19     ;  and  it  is  ,  , 

Further  Ordered  {here  insert  provision  as  to  the  payment  of 
costs);  and  it  is 

Further  Ordered  (here  insert  proiMon,  if  deemed  necessary, 
permitting  executor  to  apply  for  modification  of  the  decree  in  the 
event  that  the  assets  shaU  not  prove  to  be  sufficient  to  pay  claitns 
in  full). 
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assets  are  insufficient  Or  proqeed  from  A  above:  that  the  claim  pf  the  petitioner  is 

to  pay  all  claims  in  rejected. 

full,  and  ili  is  necessary  Now,  on  motion  of                attorney  for  the  respondent  ex- 

to   make   a   f/ro  rata  ecutor,  it  is 

paymfent,    and   where  Ordered,  Adjudged,  and  Decreed,  that  this  proceeding  be 

all  creditors  are  before  and  the  same  hereby  i»  dismissed,  with  costs.    {Note.) 

the  court.  Add  if  proper,  without  prejudice  to  an  action  to  the  trial  and 

Note.    If  the  rejec-  determination  of  petitioner's  claim  upon  the  judicial  settlement 

tion  was  in  the  answer,  hereinafter  to  be  had. 
and  the  creditor  pro- 
ceeded in  his  rights, 
costs  must  not  be  im- 
posed upon  him. 

Where  the  Surrogate  is  compelled  to  dismiss  the  proceeding,  either  be- 
cause the  claim  ife  rejected,  or  it  does  not  appear  that  there  are  sufficient 
assets  applicable  to  the  payment  of  the  claim,  the  decree  is  merely  a  decree 
dismissing  the  petition.  But  the  decree,  in  that  case,  should  provide, 
that  the  petition  is  dismissed  without  prejudice  to  an  action  or  an  account- 
ing in  behalf  of  the  petitioner.  For  if  the  answer  itself  was  the  first  ex- 
pUcit  rejection  of  the  claim  then  it  for  the  first  time  starts  the  short  statute 
running.  If  the  original  petition,  as  is  not  an  unusual  practice,  prays' not 
only  for  the  payment  of  the  claim,  but  that  the  executor  account,  the 
decree  dismissing  the  petition  as  has  already  been  seen  above  does  not 
prejudice  the  Surrogatie's  proceeding  with  the  account  alrfeady  prayed  for. 
Matter  of  Cowdrey,  5  Dem.  453.  The  effect  of  a  decree  of  this  character  di- 
recting payment  is  defined  by  §  2549  of  the  Code,  which  is  as  follows  in  part : 

A  decree,  directing  payment  by  an  executor,  administrator,  gu'ardian  or  testa- 
mentary trustee,  to  a  .creditor  of,  or  a  person  interested  in,  the  estate  or  fund,  or  an 
order,  permitting  a  judgment  creditor  to  issue  an  execution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusive  evidence  thaA  there 
are  sufficient  assets  in  his  hands,  to  satisfy  the  sum  which  the  decree  directs  him 
to  pay,  or  for  which  the  order  permits  the  execution  to  issue.  ... 

But  where  it  appears  from  the  decree  itself,  on  its  face,  as  well  as  from 
examination,  of  the  proceedings  on  which  it  is  based,  that  thei  representa- 
tive had  no  assets  in  his  hands  with  which  to  make  the  payment,  §  2549 
does  not  apply.    Matter  of  Monell,  28  Misc.  308. 

Former  §  2606  provided  that  in  the  case  of  an  executor  or  administrator 
of  a,  deceased  executor,  etc.,  former  §  2552  has  no  application.. .  A  decree 
against  such  representative  of  a  deceased  representative  is:  notj  therefore, 
coniclusive  evidence  of  the  possession  of  assets.  Matter  of  Seaman,  63  App. 
Div.  49,  52.    This  is  now  covered  by  the  latter  half  of  §  2549. 

If  it  is  attempted  to  punish  an  executor  for  contempt  for  nonpayment 
of  the  money  required  to  be  paid  by  such  a  decree  it  is  nevertheless  com- 
petent if  such  be  the  fact,  for  the  executor  to  show  in  the  proceeding  to. 
punish  for  contempt,  that  he  has  no  funds  of  the  estate  available.  Matter, 
of  Battle,  5  Dem.  447,  Rollins,  Surr.,  and  cases  discussed.  As  to  proceed- 
ings to  enforce  a  decree  by  execution,  see  §  830  below. 

§  828.  Docketing  the  decree. — All  the  effect  of  a  judgment  in  tbe 
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Supreme  Court  may  be  given  to  such  a  decree  as  this  by  docketing  it  in 
pursuance  of  the  provisions  of  §  2551,  which  has  been  quoted  and  discussed 
above  SW&  Decrees. 

Such  a  decree  will  not  be  made  by  a  Surrogate,  on  a  judgment  creditor's 
claim  where  it  appears  that  an  appeal  is  pending  on  the  judgment  under 
which  he  claims.  Estate  of  Clark,  12  Civ.  Proc.  Rep.  383.  But  where  a 
judgment  creditor  resorts  to  this  proceeding  to  compel  payment  of  his 
judgment  claim,  the  Surrogate  may,  upon  appUcation  for  such  a  decree, 
inquire  into  and  pass  upon  alleged  payments  made  upon  this  judgment, 
for  the  purpose  of  determining  the  amount  due  thereon;  and  he  may  also 
determine  whether  the  applicant  is  the  owner  of  the  judgment  and  en- 
titled to  its  payipen,t;  but  he  h^s  no  jurisdiction  to  determine  whethpr  there 
h^3,b^e|n  an  accord  or  satisfaction,  or  whetjier  the  estate  is  entitled  in 
equity  to  a  release  or  discharge  in  whole  or  in  part.  See,  McNjdty,  v.  Hurd, 
7?;N,  Y.  5}8{Hurlburty.I)urant,  88  N.  Y^  121;  Matter  of  Milkr,  If)  Emu, 
61,  65;  Mfiiterqf  Macaulfiy,  94:  N.  Y.  574.  And  the  executor  is  not,  pre- 
judiced by  the  possession  of  tjiis,  power  by  the  Surrogate,  for  if  he  deems,  it 
nece^sp/ry  to  have  a  judicial  determination  of  this  jplaim  he,  may,  always 
compel  the  qredit|Or  to  resort  to  the  proper  judicial  tribunal  or  abide  the 
accounting  ]3y  rejecting  the  claim. ,  ,  , 

§  829.  The  accounting. — It  hag  been  held  under  the  former  practice 
that  upon  an  application  under  this  section  the  Surrogate  before  depreeing 
absolute:  payment  of  a  debt  not  resting  in  judgment,  sl^oiilfl  require  the 
filing  of  an  account  in  order  that  it  may  be  ascertained, whether,  or  not,the 
executor  or  administrator  holds  money  or  property  applicable  to  the  pay- 
ment of  the  claim.  See  Matter  of  Macaulay,  94  N.  Y.  574;  Bainbridge  v. 
McCvlloug}),.,  1  Hun,  488.  See  -Ridhven  v.  Patten,  1  Robert,  416.  And  it 
is  perfectly  competent  for  the  petitioner  to  pray  for  the  accounting  in  his 
petition  to  compel  the  payment  of  the  debt.  Matter  of  Macavlay,  sUpra. 
See  chap.  VII,  post,  Payment  of  Legacies. 

Under  §  2721  the  Surrogate  can  require  an  "intermediate''  or  informa- 
tory  account  "  at  any  time."  The  mere  elimination  of  the  specific  provi- 
sion in  the  present  section  as  to  payment  of  debts  does  not:  make  §  2721 
inapplicable.  Hence  the  above  stateHient  as  to  the  propriety  of  such  an 
accounting. 

§  830.  Enforcing  the  decree.— When  the  decree  requiring  the  payment 
of  creditor's  claim  has  been  made  and  entered,  it  should  be  served  per- 
sonally upon  the  executor  in  order  to  its  being  enforced  by  an  execution 
against  the  property  of  the  executor  directed  to  make  the  payrhent.  The 
proceedmgs  to  enforce  the  decree  in  this  manner  will  be  those  provided 
imder  §  2553.  See  part  II,  chap.  IV,  on  "  Enforcement  of  Decrees."  Should 
the  decree  be  one  docketed  under  §2551,  as  above  indicated,  it  is  not 
thereby  merged  in  the  judgment,  but  the  creditor  by  docketing  it  merely 
aeqidres  an  additional  remedy  to  enforce  pajnnent  of  his  money;  he  retains 
his  original  remedy  by  attachment  against  the  executor  or  administrator 
in  a  Surrogate's  Court,  and  acquires  a  second  remedy  by  execution  based 
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upon  the  docket.  Townsend  v.  Whitney,  75  N.  Y.  425,  428.  These  two 
remedies  are  not  inconsistent,  but  concurrent  or  cumulative;  and  they 
may  both  be  pursued  until  the  decree  has  been  complied  with;    Ibid. 

Section  2553,  however,  by  its  reference  to  §§  1365  and  1369  of  the  Code 
impliedly  [requires  that  the  decree  shall  have  been  docketed  in  the  clerk's 
office  of  the  county,  because  an  execution  against  property  can  be  issued 
only  to  a  county  in  the  clerk's  office  of  which  the  decree  is  docketed.  See 
Dissaway  v.  Hayward,  1  Dem.  175.  It  is  unnecessary  for  the  person,  to 
whom  money  is  dii»ected  to  be  paid  by  such  a  decree,  to  obtain  leave  of 
the  Surrogate  before  asserting  his  right  to  issue  execution.  Section  1825 
of  the  Code  is  inapplicable  to  such  a  case.  Under  §  2553  execution  issues 
as  of  course.    Joel  v.  Ritterman,  2  Dem.  242. 

The  remedy  by  attachment  is  a  remedy  within  the  power  of  the  Surro^ 
gate,  and  is  limited  to  the  ordinary  execution  against  the  body  in  the 
nature  of  a  capias  ad  satisfaciendum.  Matter  of  Watson,  5  Lansing,  466. 
See  also  discussion  of  §  2554  in  part  II,  chap.  IV. 

§  831.  How  payment  should  be  made. — In  the  previous  chapter  the 
primary  rule  as  to  the  order  in  which  the  assets  should  be  applied  to  the 
payment  of  debts  was  referred  to.  Where  the  executor  is  served  with-  a 
decree,  with  notice  of  its  entry,  requiring  him  to  pay  to  the  creditor  a 
specified  sum,  he  should  satisfy  the  same  out  of  money  or  other  personal 
property  of  the  estate  applicable,  to  the  pajonent  or  satisfaction  of  the 
claim.  The  making  of  the  decree  presumptively  establishes  that  there  is 
money  or  other  personal  property  of  the  estate  so  applicable.  For  this 
fact  must  be  proved  to  the  satisfaction  of  the  Surrogate,  or  if  the  contrary 
appear  the  petition  will  be  dismissed.  Where  the  assets  are  in  the  exclusive 
possession  of  one  of  several  executors,  it  will  be  necessary  to  serve  the 
executor  having  possession  of  the  assets,  personally,  with  the  decree;  So 
executors  of  a  resident  decedent  who  have  sold  lands '  in  another  State 
[under  a  direction  in  his  will  for  sale  to  satisfy  legacies]  hold  the  proceeds 
subject  to  the  debts,  and  though  they  sold  under  foreign  letters  taken  out 
for  the  purpose  of  making, the  sale  the  New  York  creditors  may  compel 
an  accoxmting.  Matter  of  Newell,  38  Misc.  563.       '  ' 

§  832.  Effect  of  equitable  conversion. — Although  there  may  have  been 
an  equitable  conversion  of  real  estate,  the  proceeds  thereof  will  not  be 
deemed  applicable  to  the  payment  of  debts,  so  long  as  there  is  other  per- 
sonal property  to  which  recourse  can  be  had.  See  Matter  of  Mansfield, 
10  Misc.  296.  If  the  power  to  sell  is  general,  either  for,  the  general  pur- 
poses of  the  estate,  of  for  payment  of  legacies  if  personalty  is  inadequate, 
the  proceeds  of  a  sale  actually  made  are  assets  for  the  payment  of  debts. 
Matter  of  Newell}  supra,  citing  Matter  of  Bolton,  146  N.  Y.  257;  Cahill  v. 
Russell,  140  N.Y.  402. 

As  to  equitable  conversion,  how  worked,  see  Garvey  v.  U.  S.  Fid.,  etc.,  Co., 
77  App.  Div.  391.  .The  rules  as  to  equitable  conversion  effected  by  wills 
have  been  summarized  by  Mr.  Justice  Patterson  in  Phoenix  v.  Trustees 
of  Columbia,  87  App.  Div.  438,  aff'd  179  N.  Y.  592: 
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(a)  Intention  must  be  plain,  distinct,  unequivocal. 
(6)  Intention' may  appear: 

(1)  From  positive  direction, 

(2)  From  necessity,  in  order  to  carry  out  testamentary  scheme, 

(3)  From  necessity,  in  order  to  prevent  failure  of  testamentary  scheme. 
See  Hayden  v.  Sugden,  48  Misc.  109.  But  a  creditor  is  entitled  as  agaiiist 
the  beneficiaries  under  the  will  to  have  his  claim  paid  out  of  the^  proceeds 
of  insurance  on  the  real  estate,  when  there  is  no  other  personalty.  See 
Matter  of  O'ConnelVs  Estate,  1  Misc.  50.  Where  executors  have  a  discre- 
tionary power  of  sale  under  a  will  to  be  exercised  for  the  benefit  of  dev- 
isees therein  named,  the  Surrogate,  where  they  have  exercised  this  power, 
has  no  right  to  direct  an  application  of  any  of  the  proceeds  to  the  payment 
of  debts  where  there  is  other  real  estate  whiich  can  be  reached  in  the  pro- 
ceedings contemplated  by  the  Code  for  the  payment  of  the  decedent's 
debts.^  Such  a  fund  is  a  trust  fund  to  which  the  doctrine  of  equitable  con- 
version is  not  applicable,  and  never  becomes  legal  assets  so  as  to  be  avail- 
able for  any  purpose  foreign  to  the  will.  Matter  of  McComb,  117  N.  Y. 
378,  383,  distinguishing  Gladus  v.  Fogel,  88  N.  Y.  444;  Hood  v.- Hood, 
85  N.  Y-  561;  Erwinv.  Loper,  43  N.  Y.  521;  Kinnier  v.  Rogers,  42  N.  Y. 
531,  where  the  power  of  sale  was  general  and  not  for  the  sole  benefit  of 
devisees. 

But  where  all  the  decedent's  real  estate  has  been  sold  and  the  personal 
property  is  not  sufficient  to  meet  the  claims  of  creditors,  the  proceeds  of 
the  real  estate  may  be  treated  as  personalty  to  the  extent  of  enabling  the 
court  to  direct  the  payment  of  the  debts  therefrom.  See  Young  v.  Young, 
2  Misc.  381.  The  provisions  of  the  Code  as  to  the  sale  and  disposition 
of  decedent's  real  estate  for  the  payment  of  his  debts  must  be  strictly 
followed  (see  chap.  VII,  post),  and  the  real  estate  cannot  be  resorted  to  for 
the  purpose  of  paying  debts  or  legacies  except  in  the  manner  prescribed 
by  the  statute.  Therefore,  where  a  legatee  brought  an  action  to  have  her 
legacy  declaried  a- charge  upon  the  testator's  real  estate,  the  Court  of 
Appeals  held  that  the  judgment  in  such  action  providing  for  the  sale  of 
land  for  the  payment,  first  of  testator's  debts,  and  then  of  the  legacies, 
was  irregular,  and  modified  it  by  providing  for  a  sale  of  the  real  estate  for 
the  payment  of  legacies  subject  to  the  rights  of  creditors  of  the  deoeasfed 
and  of  persons  who  equitably  represented  creditors,  but  stayed  such  sale 
and  execution  of  the  judgment,  imtil  such  proceedings  could  be  had  in  the 
Surrogate's  Court  as  would  authorize  a  disposition  of  suoh  real  estate  for 
the  payment  bf  the  debts  of  the  testator.  Hogan  v.  Kmanaugh,  138  N.  Y. 
417,  424.  Where,  however,  the  heirs  and  next  of  kin  are  the  same  per- 
sons, it  is  immaterial  whether  the  debts  are  paid  out  of  the  proceeds  of 
real  estate  or  out  of  the  personal  property,  so  long  as  the  persons  in- 
terested have  received^  their  distributive  shares  of  the  estate.  Matter  of 
Braunsdorf,  13  Misc.  666,  674,  Tompkins,  Surr.,  modified  in  other  re'- 
speets,  2  App.  Div.  73.  ■ 


CHAPTER  V 

THE  TRANSFER  TAX  PROCEDURE 

§  833.  Cognizable  by  Surrogates.^ — It  is  not  a  labor  of  love  to  cover  the 
above  topic  in  a  work  on  Surrogate's  Practice.  It  is  exhaustively  treated, 
by  Mr.  T.  Ludlow  Chrystie,  in  a  special  treatise  with  a  supplement  to 
which,  a^nd  to  similar  works,  reference  may  be  had.  Still,  since  persons 
administering  estates  have  to  confront  the  duty  of  the  payment  of  this 
tax,  and  the  machinery  for  the  assessment  and  collection  thereof  is  geared 
up  to  the  engines  of  the  Surrogate's  Court,  it  must  be  discussed,  and  with 
some  degree  of  satisfactory  detail  in  procedm-al  respects.  To  some  extent 
the  substantive  law  must  also  be  stated. 

By  §§  220-245  of  the  Tax  Law,  being  chap.  60  of  Consolidated  Laws, 
art.  iO,  entitled  Taxable  Transfers,  the  subject  of  this  tax  on  succession 
to  property  by  reason  of  death  of  anot^ier  is  covered  and  ample  power  is 
vested  in  the  Surrogates'  Courts  (§  228)  "to  hear  and  determine  all  ques- 
tions arising  under  the  provisions  of  this  article."  While  the  work  of  the 
Surrogates,  in  some  counties  particularly,  has  been  very  greatly  added  to 
in  consequence,  no  increment  of  salary  was  provided;  although  additional 
assistants  are  provided  for.  The  procedure,  which  it  is  the  main  object 
of  thisi  chapter  to  discuss,  is  simple  and  businesshke.  There  have  been 
frequent  amendments;  This  chapter  will  deal  with  the  lawias  it  now  stands 
developed,  and  many  cases  necessarily  discussed  in  former  editions  will  be 
eliminated. 

,;But  the  practitioner,  in  the  case  of  a  particular  estate,  must  examine 
the  amending  acts  to  determine  their  applicability.  Suppose  a  decedent 
died  May  19th,  1915.  On  the  forenoon  of  May  20th  of  that  year,  chap.  664 
of  the  Laws  of  1915  went  into  effect  "immediately."  Since  the  succession 
oper^rtes  eo  instante,  it  is  of  importance  to  assert  the  estate's  right  to  relief 
from  the  (usually)  added  burdens  of  an  amendatory,  enactment.  See 
MaMerfofLane,  157  App.  Div.  694. 

§  834.  Nature  of  the  tax. — The  history  of  this  method  of  securing 
revenue  is  marked  by  an  alternating  current  of  enactment  and  judicial 
decision.  The  legislative  purpose  was  to  "tax  everything  in  sight."  The 
courts  were  accordingly  called  upon  frequently  to  pass  on  the  constitu- 
tionality of  the  successive  acts.  Their  decisions  in  turn  were  met  by  amend- 
ment. 

Again,  the  attempt  to  tax  the  reachable  property  of  nonresidents  led 
to  retalia/tory  legislation  by  other  states,  until  representatives  were  some- 
§§  833,  834  1039 
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times  confronted  by  transfer  tax  proceedings  in  half  a  dozen  states  and  the> 
estate  subjected  to  an  undue  burden  of  administrative  expense. 

As  the  law  now  stands  it  recognizes  interstate  comity  in  its  purpose  to 
avoid  double  taxation.  It  graduates  the  burden  with  the  increasing  abiUty 
of  the  estate  to  bear  it,  and  its  exemptions  to  charitable  institutions  are 
given  in  contemplation  of  the  work  done,  and  not  the  legal  residence  of 
such  institutions. 

But,  in  the  beginning,  it  was  seen  that  if  the  tax  be  deemed  a  tax  on 
property,  some  property  might  get  away,  since  it  was  not  taxable  for  any 
purpose  as  such.  This  was  the  case  with  Federal  and  State  bonds.  The 
act  read,  "property  .  .  .  over  which  this  State  has  any  jurisdiction  for 
purposes  of  taxation."  But  the  law  being  promptly  amended,  the  Court 
of  Appeals,  whose  attitude  was  foreshadowed,  in  Matter  of  Swift,  137  N.  Y. 
77,  came  out  clearly  in  Matter  of  Sherman,  153  N.  Y.  1,  to  the  effect?  that 
the  tax  was  a  succession  tax  on  the  "right  of  devolution  of  property  of 
decedents."  As  this  right  is  statutory,  so  it  can  be  regulated,  limited  or 
even  destroyed  by  law.  This  case  involved  United  States  bonds.  See  also 
Matter  of  Hoffman,  143  N.  Y.  327;  Matter  of  Seaman,  147  N.  Y.  69;  Matter 
of  Sloane,  154  N.  Y.  109;  Matter  of  Pell,  171  N.  Y.  48. 

The  weakness  of  the  theory  appeared  when  applied  to  property  of  a  non- 
resident; but  if  that  property  was  within  the  dominion  and  grasp  of  the 
State,  it  was  taxed,  irrespective  of  the  theory  in  that  regard. 

The  Hoffman  Case,  supra,  summarizes  it  thus:  The  tax  is  imposed  as  a 
burden  on  each  person  or  corporation  claiming  succession,  measured  by 
the  value  of  the  interest  claimed,  and  collectible  out  of  such  interest  only. 

A  better  summary  can  be  taken  from  the  Matter  of  Westurui  152  N.  Y. 
93,  99.  The  transfer  tax  is  a  tax  imposed  by  the  State  of  New  York  upon 
the  right  to  succession  to  real  and  personal  property,  imposed  upon  and 
collectible  out  of  each  specific  share  or  interest  given  by  will,  or  derived 
under  the  statutes  of  descent  or  distribution,  and  limited  as  to  each  share 
or  interest  to  its  value.  See  also  Matter  of  Wolfe,  89  App.  Div.  349,  aff'd 
179  N.  Y.  599;  Matter  of  Cook,  114  App.  Div.  718,  rev'd  on  another  point, 
187  N.  Y.  253;  Morgan  v.  Covde,  49  App.  Div.  612. 

§  835.  Basis  of  the  tax. — The  right  of  an  individual  to  make  a  will, 
or  to  succeed  to  the  property  of  a  decedent,  being  as  above  noted,  not  a 
natural  or  inherent  right,  but  a  mere  privilege  which  the  State  can  grant, 
withhold,  or  modify,  this  tax  is  thus  a  limitation  of  the  privilege  within 
the  power  of  the  legislature  to  prescribe.  Matter  of  Dows,  167  N.  Y.  227. 
See  also  Magown  v.  Illinois  Trust  Co.,  170  U.  S.  283. 

§  835a.  Conditions  of  taxation. — The  act  defines  the  transfers  that  are 
to  be  taxed  as  follows: 

§  220.  Taxable  Transfers.  A  tax  shall  be  and  is  hereby  imposed  upon  the  transfer 
of  any  tangible  property  within  the  State  and  of  intangible  property,  or  of  any  in- 
terest therein  or  income  therefrom,  in  trust  or  otherwise  to  persons  or  corporations 
in  the  following  cases,  subject  to  the  exemptions  and  limitation^  hereinafter  prescribed. 

1.  When  the  transfer  is  by  will  or  by  the  intestate  laws  of  this  state  of  any  in- 
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tangible  properly,  w  of  tangible  property  within  the  state,  from  any  person  dying 
seized  or  possessed  thereof  while  a  resident  of  the  State. 

2.  (As  am'd,  c.  664,  L.  1915;)  When  the  transfer  is  by  will  or  intestate  law,  of 
tangible  property  within  the  state  or  of  any  intangible  property,  if  evidenced  by  or 
consisting  of  shares  of  stock,  bonds,  notes  or  other  evidences  of  interest  in  any  corpora- 
tion, joint  stock  company  or  association  wherever  incorporated  or  organized,  except  a 
corporation,  foreign  or  domestic,  or  joint  stock  company  or  association  constituting, 

,  ,  being  or  in  the  nature  of  a  moneyed  corporation,  a  railroad  or  transportation  carporor 
tion,  or  a  public  service  or  manufacturing  corporation  as  defined  and  classified  by  the 
laws  of  this  state,  and  the  property  represented  by  such  shares  of  stock,  bonds,  notes  or 
other  evidences  of.  interest  consists  of  real  property  which  is  located,  wholly  or  partly, 
within. the  state  of  New  York,  or  of  an  interest  in  any  partnership  business  conducted, 
wholly  or  partly,  within  the  state  of  New  York,  in  such  proportion  as  the  valve  of  the 
real  property  of  such  corporation,  joint  stock  company  or  association,  or  as  the  value  of 
the  entire  property  .of.such  partnership  _  located  in  the  state  of  New  York  bears  to  the 
vdlm  of  the  entire  properly  of  such  corporation,  joint  stock  company  or  association 
or  partnership,  and  the  decedent  was  a  nonresident  of  the  state  at  the  time  of  his 
death. 

3.  Whenever  the  properly  of  a  resident  decedent,  or  the  property  of  a  nonresident 
decedent  within  this  state,  transferred  by  will  is  not  specifically  bequeathed  or  devised, 
su£h  properly  shall,  for  the  purposes  of  this  article,  be  deemed  to  be  transferred  propor- 
tionately to  and  divided  pro  rata  among  all  the  general  legatees  and  devisees  named  in 
said  decedent's  will,  including  all  transfers  under  a  residuary  clause  of  such  will. 

4.  (As  am'd  c.  664,  L.  1915.)  When  the  transfer  is  of  intangible  property,  or  of 
;  tangible  property  within  the  state,  made  by  a  resident,  or  of  tangible  property 

within  the  state,  or  af  any  intangible  property,  if  evidenced  by  or  consisting  of  shares 
of  stock,  bonds,  notes  or  other  evidences  of  interest  in  any  corporation,  joint  stock  com- 
pany or  association  wherever  incorporated  or  organized  {except  a  corporation,  foreign 
or  ddmestie,  or  joint  stock  company  or  association  constituting,  being  or  in  the  nature 
of  a  moneyed  corporation,  a  railroad  or  transportation  corporation,  or  a  public  service 
or  manufacturing  corporation  as  defined  and  classified  by  the  laws  of  this  state),  and 
the  property  represented  by  such  shares  of  stock,  bonds,  notes  or  other  evidences  of 
interest  consists  of  real  property  which  is  located,  wholly  or  partly,  within  the  state  of 
New  York,  or  of  an  interest  in  any  partnership  business  conducted,  wholly  or  partly, 
vHthih  the  state  of  New  York,  in  such  proportion  as  the  value  of  the  real  property  of 
sueh  corporation,  joint  stock  company  or  association,  or  as  the  value  of  the  entire  prop- 
erty of  such  partnership  located  in  the  state  of  New  York  bears  to  the  value  of  the  entire 
prpperty  of  such  corporation,  joint  stock  company  or  association  or  partnership  made 
by  a  nonresident,  by  deed,  grant,  bargain,  sale  or  gift  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or  donor  or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death. 

5.  When  any  such  person  or  corporation  becomes  beneficially  entitled,  in  pos- 
session or  expectancy,  to  any  property  or  the  income  thereof  by  any  such  transfer 
whether  made  before  or  after  the  passage  of  this  chapter. 

6.  Whenever  any  person  or  corporation  shall  exercise  a  power  of  appointment 
derived  from  any  disposition  of  property  made  either  before  or  after  the  passage 
of  this  chapter,  such  appointment  when  made  shall  be  deemed  a,  transfer  taxable 
under  the  provisions  of  this  chapter  in  the  same  manner  as  though  the  property 
to  which  such  appointment  relates  belonged  absolutely  to  the  donee  of  such  power, 
and'  had  been  bequeathed  or  devised  by  such  donee  by  will. 

7.  (New,  by  c.  664,  L.  1915.)  Whenever  intangible  property  is  held  in  the  joint 
names  of  two  or  more  persons,  or  as  tenants  by  the  entirety,  or  is  deposited  in  banks 
or  other  institutions  or  depositaries  in  the  joint  names  of  two  or  more  persons  and 
payable  to  either  or  the  survivor,  upon  the  death  of  one  of  such  persons  the  right 
of  the  surviving  tenant  by  the  entirety,  joint  tenant  or  joint  tenants,  person  or 
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persons,  to  the  immediate  ownership  or  possession  and  enjoyment  of  such  property 
shall  be  deemed  a  transfer  taxable  under  the  provisions  of  this  chapter  in  the  same 
manner  as  though  the  whole  property  to  which  such  transfer  relates  beldnged  ab- 
solutely to  the  deceased  tenant  by  the  entirety,  joint  tenant  or  joint  depositor  and 
had  been  bequeathed  to  the  surviving  tenant  by  the  entirety,  joint  tenant  or  joint 
tenants,  person  or  persons,  by  such  deceased  tenant  by  the  entirety,  joint  tenant 
or  joint  depositor  by  will. 

8.  The  tax  imposed  hereby  shall  be  upon  the  clear  market  value  of  such  prop- 
erty at  the  rates  hereinafter  prescribed. 

§  836.  The  law  in  the  courts. — The  constitutionality  of  this  tax  gener- 
ally considered  has  been  settled.  Detail  provisions  have  been  lopped  off  as 
invading  constitutional  rights. 

It  hardly  seems  important  in  a  work  of  this  character  to  trace  the  de- 
velopment of  the  law  or  to  indicate  the  character  of  the  successive  amend- 
ments. But  it  is  proper  to  observe  preliminarily  that  it  has  been  distinctly 
held: 

(a)  That  neither  the  act  nor  its  successive  amendments  have  any  ret- 
roactive effect.  See  Matter  of  Van  Kleeck,  121  N.  Y.  701 ;  Matter  of  Travis, 
19  Misc.  393,  citing  Matter  of  Miller,  110  N.  Y.  216;  Matter  ofCager,  111 
N.  Y.  343;  Matter  of  Seaman,  147  N.  Y.  69. 

(b)  And  consequently  do  not  affect  estates  or  interests  vesting  prior  to 
the  4ime  when  the  act  or  any  particular  amendment  thereof  went  into 
effect.  See  Matter  of  Coggswell,  4  Dem.  248;  Matter  of  Travis,  19  Misc. 
393;  Matter  of  Pell,  171  N.  Y.  48. 

(c)  Nor  can  retroactive  operation  be  given  to  the  exemption  provided 
for  by  any  of  these  successive  amendments.  In  re  Wolff's  Estate,  15  N.  Y. 
Supp.  539,  546,  citing  Shenll  v.  Christ  Church,  121  N.  Y.  701;  Matter  of 
Minium,  15  N.  Y.  Supp.  547n.  See  Matter  of  Wolff,  supra,  note,  p.  547; 
Matter  of  Graves,  171  N.  Y.  41. 

In  Matter  of  Keeney,  194  N.  Y.  281,  it  was  held  constitutional  against 
the  attack  of  arbitrary  inequality  in  the  rate  of  tax  and  of  discrimination 
in  its  exemptions. 

§  837.  Recent  changes. — Hence  for  present  purposes  it  is  merely  neces- 
sary to  state  -that  the  changes  wrought  by  the  amendments  since  1910 
so  far  as  this  discussion  is  concerned  operated  from  the  following  dates: 

Laws  1910,  chap.  600,  amending  §221,  as  to  "exceptions  and  limita- 
tions" took  effect  June  23,  1910. 
Laws  1910,  chap.  706,  went  into  effect  July  11,  1910.    It  amended 
§  220,  as  to  "taxable  transfers," 
§  221,  as  to  "exceptions  and  limitations," 
§  229,  as  to  "  appointment  of  appraisers,  etc.,'-' 
§  243,  as  to  "definitions." 
Laws  1911,  chap.  732,  went  into  effect  July  21,  1911,  and  amended 
§  220,  supra, 
§  221,  supra. 
I     It  added  a  §  221a,  new  rate  of  tax, 

§  225,  as  to  "refund  of  tax  erroneously  paid," 
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§  230,  as  to  "proceedings  by  appraisers"  (ditto), 
§  243,  supra,  as  to  "definitions." 
Laws  1911,  chap.  800,  in  effect  July  28,  1911,  amended  §240,  as  to 
"reports  of  county  treasurer"  and  §  241,  as  to  "report  of  State  Comp- 
troller," etc. 

Laws  1911,  chap.  803,  amended  §  229,  supra  (going  into  effect,  July  28, 
1911). 

Laws  1911,  chaps.  160,  681,  and  744,  in  effect  May  20,  July  18,  and' 
July  25,  1911,  respectively,  amended: 
.§  234,  as  to  "Surrogate's  assistants." 
Laws  1912,  chap.  45,  amended  §  234,  supra,  in  effect  March  14,  1912. 
chap.  206,  amended  §  221,  supra,  in  effect  April  8,  1912. 
chap.  214,  amended  §  229,  supra,  in  effect  April  8,  1912. 
Laws  1913,  chap.  356,  amended  §  221,  in  effect  April  24,  1913. 

.  chap.  795,  repealing  foregoing,  in  effect  June  17,  1913. 
chap.  639,  adds  new  §  2216  in  effect  May  24,  1913. 
Laws  1914,  close  season,  no  amendments. 
Laws  1915,  chap.  383,  amended  §  229,  in  effect  April  26,  1915. 

chap.  664,  amended  §§  220  and  221a,  in  effect  May  20, 1915. 
Laws  1916,  chap.  548,  amended  §§  221,  and  221a,  in  effect  May  15, 
1916. 

chap.  549,  amended  §  229,  in  effect  May  15,  1916. 
chap.  550,  amended  §§  230,  231,in  effect  May  15,  1916. 
chap.  551,  amended  §  243,  in  effect  May  15,  1916. 
§  838.  Procedure  and  liability  contrasted,  as  to  retroaction  of  statute. — 
The  date  of  the  decedent's  death  fixes  the  liability  for  the  tax.    The  rate 
then  operative  governs,  though  that  rate  may  have  been  changed  by  the 
time  the  proceeding  to  fix  the  tax  is  had.    Cohalan,  Surr.,  in  Matter  of 
Niks,  N.  Y.  L.  J.,  Jan.  5,  1911,  has  concisely  staged  the  distinction,  based 
on  the  repeal  or  amendment  of  the  law  as  to  substance  and  as  to  mere 
adjective  procedure.    It  is  appHcable  generally. 

The  question  whether  chapter  732  of  the  Laws  of  1911,  amending  the  Transfer 
Tax  Act  in  existence  at  that  time,  was  intended  by  the  Legislature  to  be  retroactive 
is  essentially  a  question  of  law;  and  as  the  administrator  of  the  estate  did  not  appeal 
from  the  order  fixing  tax  within  the  time  prescribed  by  section  232  of  the  Tax 
Law,  the  surrogate  has  no  authority  to  vacate  the  order  fixing  tax  because  of  the 
alleged  mistake  of  law  in  the  taxing  order  {Matter  of  Monteith,  27  Misc.  163;  MaMer 
of  Schennerhom,  38  App.  Div.  350;,  Matter  of  Bamurri,  129  App,  Div.  418).  Con- 
sidered upon  its  merits,  however,  it  would  appear  that  the  apphcation  should  be 
denied.  The  statute  in  existence  at  the  date  of  decedent's  death,  namely,  chapter  62 
of  the  Laws  of  1909,  constituting  chapter  60  of  the  Consolidated  Laws,  as  amended 
by  chapter  706  of  the  Laws  of  1910,  directed  that  when  property  was  transferred 
to  a  brother  or  sister,  an  adult  son  or  daughter,  $500  of  the  amount  so  transferred 
should  be  exempted  from  the  operation  of  the  act.  Chapter  732  of  ;the  Laws  of 
1911,  amending  chapter  706  of  the  Laws  of  1910,  made  this  exemption  $5,000, 
and  also  changed  the  amount  taxable  under  the  primary  rates.  The  repeal  of  a 
statute  or  a  part  thereof  does  not  affect  or  impair  any  rights  accrued  or  liability 
incurred  prior  to  the  time  when  such  repeal  takes  effect  (sec.  93  of  the  General 
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Construction  Law),  whilfe  all  actions  and  proceedings  commenced  under  or  by 
virtue  of  the  statute  so  repealed,  and  pending  prior  to  the  taking  effect  of  such 
repeal,  may  be  prosecuted  ,and  def  en4ed'  in  the,  same  manner  as  they  might  if  such 
provisions  were  not  repealed  (sec.  94  of  the  General  Construction  La\5r).  A  statute 
which  amends  a  former  statute  "so  as  to  read  as  follows"  operates  as  a  repeal  by 
implication  of  the  provisions  of  the  former  law  inconsistent  with  the  latter  law. 
Davidson  v.  Witthaus,  106  App.  Divl  182.  Where  the  tax  accrued  under  the  Act 
of  1887,  and  the  tax  was-not  paid  prior  to  the  enactment  of  the  Laws  of  1891  chang- 
ing the;  date  when  the  penalty  for  non-payment  would  commence,  it  was  held  that 
the  rights  of  the  parties  were  governed  by  the  Laws  of  1887.  The  court  said:  "Un- 
less the  intention  is  clear  the  statute  wiU  not  be  given  a  retroactive  effect."  'Mailer 
oj  Milner,  76  Hun,  328.  While  the  ihethod  of  procedure  in  a  proceeding  for  the 
assfessment  and  determination  of  a  -transfer  tax  is  controlled  by  the  statute  in  force 
atthe  time  of  the  institution  of  the  proceeding,  the  tax  itself  and  the  rights  of  the 
parties  are  controlled  by  the  statute  in  existejice  at  the  date,  of  decedent's  death. 
Matter  of  Shane,  154  N.,  Y.  109;"  Matier  of  Daois,  149  N.  Y;  539.  In,  the  Matter 
of  Prime,  _136  N.  Y.  347,  it  was  held  that  the  A6t  of  1891,  amending  the  Act  of 
1885  "so  as  to  read  as  follows,"  did  not  operate  to  prevent  the  assessment  and  collec- 
tion of'  a  tax  oil  the  estate  of  a  decedent  who  died  after  the  passage  of  the  Act  of 
1885  and  before  the  passage  of  the  Act  of  1891.  As  there  is  nothing  in  chapter  732 
of  the  Laws  of  1911  to  indicate  that  the  Legisla^jure  intended  it  Jiobe  retroactive, 
and,  as  the  decedent  died  and  the  proceeding  .to  determine  the  tax  upon  her  estate 
was  terminated  before  the,  statute  of  1910  was  amended,  it  would  appear  that  the 
liability  of  the  estate  and  the  rights  of  the  State  of  New  York  accrued  under  and  are 
governed  by  the  provisions  of  chapter  706  of  the  Laws  of  1910. 

§  839.  Taxable  transfers. — Recurring  to  the  language  of  §  220,  and 
passing  over  for  the  time  all  exceptions  by  the  act  or  by  law,  attempt  will 
be  made  to  summarize,  with  brief  discussion,  the  rule  as  to  what  will  con- 
dition taxability.  ' 

'  (tt)  'Succession  to  a  resident's  property.  If  a  resident  of  this  State  die, 
testate  or  intestate,  here  or  elsewhere,  the  theory  that  the  tax  is  on  the 
succession  enabled  the  State  to  appraise  his  whole  estate-,  except  realty 
not  in  this  State.  The  amendtnent  of  191 1  now  excepts  "tangible"  prop- 
erty not  within  the  State,  and  §  243  on  definitions  states  that  "tangible" 
means  "corporeal"  property  "such  as  real  estate  and  goods,  wares  and 
m\erchandise."  "And  shall  not  be  taken  to  mea,n  money,  deposits  in  bank, 
shares  of  stock,  bonds,  notes,  credits  or  evidences  of  an  interest  in  property 
and  evidences  of  debt."  The  cases  where  any  other  description  of  a  resi- 
dent's property  was  not  taxed  turned  on  extraneous  conditions;  such  as 
the  time  the  act  became  operative,  or  the  parting  by  decedent  with  owner- 
ship or  title  while  living.    Such  cases  are  the  following: 

When  they.yessted  before  the  act  went  into  effect.  Matter  of  Travis,  19 
Misc.  393;  Matter  of  Backhouse,  110  App.  Div.  737.  Or  when  the  grantee 
causa  mortis  became  beneficially  entitled  prior  to  the  act's  going  into  effect. 
Ma:tter  of  Forsyth,  10  Misc.  477,  480. 

,,  When  the  remainder  was  vested,  although  defeasible,  before  the  act 
topj?;  effect,  l^atter  of  Seaman,  147  N.  Y.  69,  77.  Or  where  the  decedent 
diedi, before  the  passage  of,  the  act.  Matter  of  Moore,  90  Hun,.,  162.  In- 
surance poUcy  assigned' by  decedent.  Matter  of  Parsons,  117  App.:  Div. 
321.  r 
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It  is  important  to  note  that  as  to  realty  situated  without  the  .State,  it  is 
,  altogether  out  of  the  operation  of  the  tax.  Matter  of  Swift,  137  N-  Y.;  77,  , 
88;  Matter  of  Lorillard,  6  Dem.  268;  Keener  v.  New  York,  222  U.  S.  525. 
This  is  so  even  though  its  form  be  changed  by  operation  of  a  will,  sp  that 
the  proceeds  come  into  the  State,  after  equitable  conversion  and  sale. 
Matter  of  Sutton,, 149  N.  Y.  618,  aff'g  3  App.  Div.  208,  and  15  Misc.  659. 
See  sdsOj,Matter  of  Vivanti,  63  Misc.  618,  620,  as  to  perpetual  lease  on  realty 
ia  Japan  (rev'd  on  another  point,  138  App.  Div.  281). 

If  it  is  within  the  State  in  its  real  form  it  is  taxable.  Matter  of  Sherwell, 
125  N.  Y.  376.  The  question  of  its  equitable  conversion  may  condition  the, 
question  of  the  quantum  of  the  realty  and  of  the  personalty,  or  of  interests 
therein,  under  the  clause  of  pecuniary  exemptions.  But  it  will  not  affect 
the, present  question.  Matter  of  Baker,  Q7  Misc.  360,  and  cases  cited.  ;  It  is 
sufficient  to  state  that  the  status  of  the  property  must  be  fixed  as  of  the 
decedent's  death.  Matter  of  Mills,  86  App.  Div.  555;  Matter  of  Offerman, 
25  App,  Div.  94. 

Matter  of  Cummings,  63  Misc.  621,  decided  in  June,  1909,  was  a  case 
where,  before  decedent  was  adjudged  here  to  have  been  a  resident  of  this 
state,  his  property  had  been  distributed  by  a  Cahfornia  court,  having 
jurisdiction  and  under  the  intestate  laws  of  that  State.  Held  that  full  faith  - 
and  credit  must  be  given  to  its  acts,  citing  Tilt  v.  Kelsey,  207  U.  S.  43,  and 
that  no  tax  could  be  imposed  here.  This  was  reversed,.  142  App-  Div.  377, 
by  a  divided.  Court.  See  dissent  by  Ingraham,  P.  J.  The  reversal  was 
in  part  based  on  the  facts  that  '   .  , , 

a — the  California  administration  was  in  fact  but  ancillary. 

b — that  decedent  was  in  fact  a  resident  of  this  State. 

c — that  California  had  therefore  no  jurisdiction  over  his  assets. 

(&)  Succession  to  a  nonresident's  property.  But,  whatever  ,the  theory 
as  to  the  nature  of  the  tax  to  be  levied  as  to  a  nonresident'^  estate,  the, 
power  to  collect  depends  on  the  State's  dominion  over  the  property  that 
passes.  Matter  of  Swift,  137  N.  Y.  77;  Matter  of  Hull,  111  App.  Div.  322; 
aff'd  186  N.  Y.  585.  Is  it  here  as  a  matter  of  fact,  is  not  the  only  qiiestion., 
It  miust  be  here  as  a  matter  of  law,  as.  well.  As  the  law  now  stands  transfers 
in  a  nonresident's  estate  are  taxed,  if  the  transfer  be  of  tangible  property 
within  the  State  or  of  certain  carefully  specified  intangible  property  if  withini ; 
the  State.  See  amendment  by  chap.  664,  Laws  1915,  to  subd.  2  of  §  22Q. 
Section  243  of  the  act  carefully  defines  "tangible"  as  just  noted  above. 
But  it  adds  to  avoid  confusion  that  "it  shall  not  be  taken  to  mean  mpney,, 
deposits  in  bank,  shares  of  stock,,  bonds,  notes,  credits  or  evidence  of  an 
interest  in  property  and  evidences  of  debt,"  which  are  thereupon  all  stated 
to  be  included  in  the  term  "intangible"  or  "incorporeal"  property. 

§  839a.  Non-residents'  estates  further  discussed.-^The  amendment  by 
chap.  664,  Laws  1915,  to  subd.  2  and  4  of  §  220  as  to  what  are  taxable 
transfers,  and  the  drastic  "rule  of  evidence"  act  and  definition  of  "non- 
resident" written  into  the  section  on  definitions  §243,  by  chap.  551, 
Laws  1916,  require  comment.    For  the  illumination  afforded, by  contrast 
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we  shall  then  repeat  the  discussion  prior  to  these  amendments  of  cases 
on  taxability  of  non-resident's  property,  for  whatever  the  "refinements  as 
to  the  nature  of  the  tax  that  is  precisely  what  it  is. 

A.  The  intangiUe  property  now  also  taxable. 

A  transfer  of  a  non-resident's  estate  is  taxable  whether  wrought  by  will 
or  intestate  law,  or  by  his  deed>  grant,  bargain,  sale  or  gift  in  contemplation 
of  death,  or  intended' to  take  effect,  in  possession  or  enjoyment  at  death. 

I.  If  it  cover  tangible  property  within  the  State. 

II.  If  it  cover  intangible  property  defined  in  §  220.  I.  e.,  if  evidenced 
by  or  consisting  of 

(a)  shares  of  stock,  bonds,  notes  or  other  evidences  of  interest  in  any 
corporation,  joint-stock  company  or  association,  domestic  or  foreign. 

Unless  it  be  a  moneyed  corporation  (or  in  the  nature  of  one),  railroad 
or  transportation  corporation,  public  service  corporation  or  manufacturing 
corporation. 

As  to  this  exception  the  New  York  statutory  definitions  are  to 
control. 

(6)  "and  the  propa-ty  represented  by  any  of  said  'evidences  of  in- 
terests,'" consists  (1)  of  real  property  located,  wholly  or  partly,  within  the 
State  of  New  York,  (2)  of  an  interest  in  any  partnership  conducted,  wholly 
or  partly,  within  this  State. 

(c)  And,  in  such  two  cases  (a)  (subject  to  the  "unless")  and  (6),  the 
tax  is  to  be  pro  rated  in  the  ratio  borne  by  the  property  underlying  the 
"evidences  of  interest"  or  owned  by  the  partnership,  and  within  the  state, 
to  the  residue  without  the  State. 

The  outstanding  point  is  the  taxing  of  stock,  etc.,  of  foreign  corporations, 
not  physically  here,  in  non-resident  cases.  But  under  the  "dominion  over 
property"  theory  the  State  assumes  to  reach  the  interest  of  the  non- 
resident stockholder  decedent  in  the  New  York  assets  of  the  corporation 
wherever  organized,  but  invites  investment  by  non-residents  in  moneyied, 
railroad,  transportation,  pubhc  service  and  manufacturing  corporate  stock, 
bonds,  notes^'  etc.,  as  being  not  taxable.     It  is  a  short-sighted  policy. 

We  turn  next  to  the  new  statutory  definition  of  non-resident.  It  is 
frankly  entitled  "An  act  to  amend  the  tax  law,  in  relation  to  preventing 
the  evasion  of  taxable  transfers  by  alleged  non-residents. ' '  It  means,/doubt- 
less,  the  "evasion  of  tax  on  transfers  by  alleged  non-residence." 

This  chap.  551,  Laws  1916,  amends  §243  "to  read  as  follows:"  and 
reenacts  subd.  1,  as  it  stands,  adding  at  the  end  thereof  the  following: 
It  is  paragraiphed  arbitrarily  by  the  writer: 

For  any  and  all  purposes  of  this  article  ajid  for  the  jiist  [sic!]  imposition  of  the 
transfer  tax. 

Every'  person  shall  be  deemed  to  have  died  a  resident,  and  not  a  nonresident,  of 
the  state  of  New  York, 

If  and  when  such  person  shall  have  dwelt  or  shall  have  lodged  in  this^  state  during 
and  for  the  greater  part  of  any  period  of  twelve  consecutive  months  in  the  twenty- 
four  months  next  preceding  his  or  her  death; 

And  also  if  and  when  by  formal  written  instrument  executed  within  one  year ' 
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prior  to  his  or  her  death  or  by  last  will  he  or  she  shall  have  declared  himself  or  her- 
self to  be  a  residfent  or  a  citizen  of  this  state, 

Notwithstanding  that  from  time  to  time  during  such  twenty-four  months  such 
person  may  have  sojourned  outside  of  this  state  and  whether  or  not  such  person 
may  or  may  not  have  voted  or  have  been  entitled  to  vote  or  have  been  assessed  for 
taxes  in  this  state; 

And  also  if  and  when  such  person  shall  have  been  a  citizen  of  New  York  so- 
iouming  outside  of  this  state. 

The  burden  of  proof, in  a  transfer  tax  proceeding  shall  be  upon  those  claiming 
exemption  by  reason  of  the  alleged  nonresidence  of  the  deceased. 

The  wife  of  any  person  who  would  be  deemed  a  resident  under  this  section  Shall 
also  be  deemed  a  resident  and  her  estate  subject  to  the  payment  of  a  transfer  tax 
as  herein  provided,  unless  said  wife  has  a  domicile  separate  from  him. 

The  statute  is  so  explicit  as  to  require  no  analysis  further  than  as  shown 
by  the  paragraphing  thereof. 

So  we  say  as  to  non-residents'  estates: 

I.  If  it.  be  real  property,  located  here,  there  is  no  difficulty.  The  tax 
must  be  paid.  Matter  of  Romaine,  127  N.  Y.  80;  Matter  of  Vinot,  7  N.  Y. 
Supp.  517.  Whereas,  if  it  be  real  property  located  without  the  State, 
which  is  not  taxable  as  to  a  resident's  estate,  much  less  is  it  taxable 
against  the  non-resident's.  Estate  of  Wolfe,  6  Dem.  2Q8;' Matter  of  Swift, 
137  N.  Y.  77,  88. 

II.  From  the  act  of  1911  to  the  act  of  1915  the  only  personal  property 
here  the  transfer  whereof  is  to  be  taxed  is  "goods,  wares  and  merchandise" 
or  "corporeal"  personalty. 

III.  Since  the  act  of  1915  "intangible"  property  is  taxable  if  it  come 
within  the  categories  just  emmierated. 

But,  before  the  act  of  1911  many  questions  were  raised  and  settled  as  to 
non-resident  cases  which  ought  to  be  preserved  in  our  discussion.  The 
contrast  is  to  be  kept  in  mind  of  the  "intangible"  property  as  just  analyzed. 

In  Matter  of  Martin,  94  Misc.  81,  Fowler,  Surr.,  treats  fully  of  the  terms 
"residence"  and  "domicile, "  in  their  relation  to  taxation  statutes. 

In  a  former  edition,  we  summarized  as  follows: 

Physically  here,  yet  it  might  escape  if  here  by  accident  or  in  transitu.  To  illus- 
trate: When  tangibly  here,  and  kept  here  by  decedent  it  was  taxable.  Matter  of 
Phipps,  77  Htm,  325,  aff'd  143  N.  Y.  641.  But  if  here  transiently  or  by'accident 
it  was  not.    Id.,  and  Matter  of  Romaine,  supra. 

Invested  here,  e.  g.,  on  bond  and  mortgage,  or  in  a  savings  barik  account,  it  might 
be  reached.  Matter  of  Romaine,  supra;  Matter  of  Burr,  16  Misc.  89;  Matter  of  Clark, 
_  9  N.  Y.  Supp.  444.  But  if  the  security  representing  the  investment  is  not  here  it 
could  not.  Maiter  of  Preston,  75  App.  Div.  250.  So  notes  in  safe  deposit  here 
were  taxed.  Matter  of  Tiffany,  143  App.  Div.  327;  Matter  of  Wall,  105  App.  Div. 
643;  Matter  of  Fearing,  200  N.  Y.  340.  Again  the  non-resident's  interest  in  a  part- 
nership here  was  taxable.  Matter  of  Probst,  40  Misc.  431;  Matter  of  Straus,  N.  Y. 
Law  Journal,  Oct.  9,  1911;  Matter  of  Clark,  N.  Y.  Law  Joumalj  Feb.  9,  1912,  and 
cases  cited. 

Again,-  the  cha.ra<Jter  of  the  thing  called  property  may  determine  its  taxability 
on  the  "dominion"  theory.  Stock  of  a  domestic  corporation  was  taxed.  Matter  of 
Branson,  150  N.  Y.  1;  but  not  the  bonds  of  the  same  corporation,  not  physically 
here.    Ibid.    Stock  of  a  United  States  bank  doing  business  here  was  taxed.    Mat- 
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ter  of  Cushing,  40  Misc.  505;  while  stock  of  oth&c  foreign  corporations  escaped.  ,  Matr 
ter  of  Whiting,  150  N.  Y.  27;  Matter  of  James,  144  N.  Y.  6,  13;  Matter  of  Euston, 
113  N.  Y.  174.  If  the  bonds  were  here  in  safe  deposit)  they  were  taxed,  Matter 
of  Whiting,  supra,  whether  "coupon,"  or  "registered,','  MaUer  of  Morgan,  150 
N.  Y.  35.  But  securities  here,  pledged  to  secure  a  debt  of  decedent,  were,  to  the 
extent  of  the  debt,  not  taxable.  Matter  of  Pullman,  46  App.  Div.  574;  Matter  of 
Havemeyer,  32  Misc.  416.  Though  the  theory  of ; distinction  appear  to  be  the  law 
of  the  situs  of  a  debt,  Matter  of  Abbett,  29  Misc.  567;  Matter  of  Phipps,,  77  Hun, 
325,  143  N.  Y.  641;  Matter  of  Branson,  supra,  yet  it  was  held  that  money  in  a  bank 
account  here  is  taxable,  Matter  of  Houdayer,  150  N.  Y.  37;  Matter  of  BlfOckstone, 
171  N.  Y.  682,  188  U.  S.  187,  unless  the  deposit  was  shown  to  be  purely  tempo- 
rary, see  MaUer  of  Phipps,,  supra,  and  Matter  of  Leopold,  35  Misc.  369;  M,atter  of 
Fusion,  supra;  or  unless  it  were  a  loan  to  the  nonresident  by  another  nonresident. 
Matter  of  Bendey,  31  Misc.  656. 

Of  course  these  bank  deposits  are  now  not  taxatle  under  §  243. 

Money  here  on  open  account,  or  in  decedent's  attorney's  hands  was  taxable. 
Matter  of  Burr,  16  Misc.  89;  and  see  Matter  of  Anthomy,  40  Misc.  497.  But  see 
Mailer  of  Horn,  39  Misc.  133,  as  to  when  such  open  account  was  treated  as  in  the 
same  category  with  debts  and  promissory  notes.  '  ' 

If  the  debts  due  residents  exceeded  value  of  assets  here  no  tax  could  be  laid. 
Matter  of  Orosvenor,  124  App.  Div.  331;  citing  Matter  of  King,  71  App.  Div.  581, 
aif'd  172  N.  Y.  ,616.  (This  principle  will  doubtless  still  control.)  Again  in  Matter 
of  Brown,  N.  Y.  Law  Journal,  Oct.  18,  1911,  Fowler,  Surr.,  held: 

"The  appraiser  was  correct  in  including  in  the  taxable  assets  of  the  decedent's 
estate  the  bonds  and  mortgages  on  real  estate  in  New  Jersey  which  were  located  in 
New  York  at  the  time  of  decedent's  death.  Matter  of  Cfibbs,  60  Misc.  645;  Matter 
of  Whiting,  150  N.  Y.  27;  Matter  of  Morgan,  150  N.  Y.  35.  The  appraiser  was  also 
correct  in  including  as  part  of  decedent's  estate  the  debts  due  the  decedent  by  the 
Bank  of  the  RepubUc  and  the  Astor  National  Bank  of  New  York.  Matter  of  Clinch, 
180  N.  Y.  300;  Matter  of  Daly,  100  App.  Div.  373,  aff'd  182  N.  Y.  524;  Blackstoney. 
Miller,  188  N.  Y.  189.  The  appraiser  was  also  correct  in  deducting  the  debts  of 
decedent,  expenses  of  administration  and  executors'  commissions  in  the  proportion 
which  the  New  York  assets  bore  to  the  entire  assets,  as  it  does  not  appear  that  any 
part  of  the  debts  of  decedent  were  owing  to  residents  in  New  York.  Matter  of  Brown, 
127  App.  Div.  941.  In  calculating  the  entire  assets  of  the  decedent,  however,  the 
appraiser  erred  in  including  the  claim  due  from  an  insolvent  debtor.  The  appraiser 
was  also  correct  in  refusing  to  deduct  the  Federal  inheritance  taxes  assessable  on 
the  decedent's  estate.    Matter  of  Gihon,  169  N.  Y.  443." 

As  to  a  legacy  to  decedent,  the  matter  is  very  fully  discussed  in  Matter  of  Clinch, 
180  N.  Y.  300.  See  also  Matter  of  Armstrong,  N.  Y.  Law  Journal,  Feb.  20,  1912, 
Fowler,  Surr. 

As  to  leasehold  interest,  see  Matter  of  AUhause,  63  App,  Div.  252;  Matter  of  Em- 
bury, 154  N.  Y.  746.  As  to  insurance  policies,  see  MaUer  of  Gibbs,  60  Misc.  645, 
opinion  by  Becket,  Surr.  (foreign  and  domestic  companies). 

§  840.  Effect  of  Laws  of  1911. — Testing  the  foregoing  summary  by  the 
words  "tangible  property"  as  defined  by  §243  to  mean  "real  property 
and  goods,  wares  and  merchandise"  and  by  the  intent  of  the  amendment 
to  eliminate  double  taxation,  i.  e.,  here  and  in  the  State  of  the  decedent's 
residence,  it  is  obvious  that  the  task  of  the  appraiser  and  Surrogate  was 
simplified.  The  situs  of  all  incorporeal  property  including  the  kinds  men- 
tioned in  §  243  is  the  place  where  the  owner  resided. 

If  he  be  a  resident  of  this  State,  the  tax  is  to  be  computed  on  everjdihing 
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he  owned,  except  realty  and  goods,  wares  and  merchandise  without  the 
State.  The  only  question  that  seems  likely  to  be  raised  by  the  State  Comp- 
troller is  in  case  the  goods,  wares  and  merchandise  is,  e.  g.,  cotton  in  New 
Orleans,  or  in  transitu,  and  represented  by  bills  of  lading  in  this  State  at 
decedent's  death.  In  such  case  the  biU  of  lading  would  doubtless  be  as- 
serted to  be  "intangible  property." 

//  he  be  a  nonresident  of  this  State,  it  can  compute  a  tax  only  on  realty 
here  or  goods,  wares  and  merchandise  within  its  dominion. 

But  we  observed  in  our  last  edition, 

"Since  the  statute  is  concededly  a  liberal  one,  and  lessens  the  claim,  hitherto 
'  recognized,  of  the  state,  it  would  seem  that  the  partnership  cases  wiU  be  claimed 
to  still  operate.  'Evidences  of  interest  in  property  and  evidences  of  debt'  may 
not  be  held  to  include  a  nonresident's  partnership  agreement  with  a  New  York 
firm  whose  business  and  property  is  here.  The  assets  are  tangible  here.  Yet 
the  nonresident's. interest  therein  is  'incorporeal.'  The  spirit  of  the  act  contem- 
plates not  taxing  such  an  interest.  The  legal  title  to  the  partnership  prop- 
erty here  vests  in  the  surviving  partners  for  purpose  of  Uquidation.  But  it 
vests,  and  passes  to  them,  by  reason  of  the  death  of  the  decedent  partner.  But  that 
partner's  estate  only  takes  an  equitable  right  to  what  is  left  after  the  payment 
of  the  firm's  obhgations  based  on  the  decedent's  proportionate  interest.  Bheinhart 
V.  Rheinhart,  134  App.  Div.  440;  Joseph  v.  Herzig,  198  N.  Y.  456.  This  right  may 
become  a  chose  in  action.  On  principle  it  seems  that  imder  the  new  law  such  in- 
terest should  not  be  taxed  as  'tangible  property.'" 

The  act  of  1915  was  addressed  in  part  to  this  very  contention,  by  making 
the  tax  operate  in  a  fixed  proportion  borne  by  the  value  of  the  assets  of 
such  partnership  in  New  York  to  the  value  of  all  its  assets. 

§  841.  Effect  of  act  of  1915. — ^We  referred  above  to  the  pro  rata  taxa- 
tion of  a  non-resident's  interest  in  a  partnership  having  assets  in  this  State 
under  this  amendment.  It  also  embodies  the  Legislature's  repentance  of 
its  sin  of  omission  in  letting  go  its  claim  on  intangible  assets  of  a  non-resi- 
dent. Subdivision  2  of  §  220  specifies  certain  intangible  property  which 
is  taxed.  //  it  is  evidenced  by  or  if  it  consists  of  the  stock  ...  or  other 
evidences  of  interest  in  certain  corporations,  companies  or  associations 
[note  the  excepted  dosses]  and  if  the  property  represented  by  such  "evidences 
of  interest"  is  wholly  or  partly  within  the  State,  then  in  such  double  event 
it  is  taxable.  Subdivision  8  of  the  act  of  1915  was  intended  to  operate  on 
the  attempts  of  persons  to  evade  the  tax  by  creating  joint  ownership  and 
possession  of  all  or  part  of  their  estates.-  It  is  drastic  and  expUcit. 

§  841a.  Effect  of  Acts  of  1916. — By  the  amendments  fisted  above  in 
§  837  the  legislature,  we  think  with  unwisdom,  again  approached  the 
matter  of  securing  more  income  for  it  to  appropriate.  The  amendment 
to  §  221  is,  shown  in  the  following  section  in  italics  in  the  clause  relating 
to  the  exemption  to  certain  relatives.  The  amendment  to  §  221a  relating 
to  rate  of  tax  is  drastic  and  the  former  and  present  schedule  are  shown  in 
§  843  below.  This  was  all  by  virtue  of  chap.  548.  Chapter  549  simply 
amends  §  229  with  regard  to  appointments  and  salaries.  Chapter  550 
amended  §§  230  and  231  as  to  proceedings  by  the  appraiser  and  the  deter- 
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mination  of  the  Surrogate.  Chapter  551  amends  §  243  on  Definitions,  _ 
but  has  as  title  the  words  "An  act  to  Amend  the  Tax  Law  in  Relation  to 
Preventing  the  Evasion  of  Taxable  Transfers  by  Alleged  Non^Residents." 
Whether  or  not  it  will  be  deemed  constitutional  as  against  a  person  ac- 
quiring a  bona  fide  residence  animo  manendi,  who  shall  have  in  good  faith 
abandoned  his  New  York  residence  within  the  statutory  period  set  forth 
in  this  section  is  a  serious  question.  Can  the  State  preserve  a  jurisdiction 
over  the  person  and  property  of  one  who  has  -ceased  to  be  a  resident  or 
citizen  of  the  State  by  such  an  act  as  this? 

§  842.  Exceptions  and  limitations. — Section  221  of  the  Tax  Law  has 
been  entirely  revamped.  It  provides  for  certain  exceptions  and  limitations, 
and  is  as  follows  (note  in  italics  the  amendment  by  chap.  548,  Laws  W16) : 

§  221.    Exceptions  and  limitations. 

Any  property  devised  or  bequeathed  for  religious  ceretQonies,  observances  or 
commemorative  services  of  or  for  the  deceased  donor,  or  to  any  person  who  is  a 
bishop  or  to  any  rehgious,  educational,  charitable,  missionary,  benevolent,  hospital 
or  infirmary  corporation,  wherever  incorporated,  including  corporations  organized 
exclusively  for  bible  or  tract  purposes  and  corporations  organized  for  the  enforce- 
ment of  laws  relating  to  children  and  animals,  shall  be  exempted  from  and  not  sub- 
ject to  the  provisions  of  this  article.  There  shall  also  be  exempted  froin  and  not 
subject  to  the  provisions  of  this  article  personal  property  other  than  money  or 
securities  bequeathed  to  a  corporation  or  association  wherever  incorporated  or  lo- 
cated, organized  exclusively  for  the  moral  or  mental  improvement  of  men  or  women 
or  for  scientific,  literary,  library,  patriotic,  cemetery  or  historical  purposes  or  for 
two  or  more  of  such  purposes  and  used  exclusively  for  carrying  out  one  or  more  of 
such  purposes.  But  no  such  corporation  or  association  shall  he  entitled  to  such 
exemption  if  any  officer,  member  or  employee  thereof  shall  receive  or  may  be  law- 
fully entitled  to  receive  any  pecuniary  profit  from  the  operations  thereof  except 
reasonable  compensation  for  services  in  effecting  one  or  more  of  such  purposes 
or  as  proper  beneficiaries  of  its  strictly  charitable  purposes;  or  if  the  organization 
thereof  for  any  such  avowed  purpose  be  a  guise  or  pretense  for  directly  or  indirectly 
making  any  other  pecuniary  profit  for  such  corporation  or  association  or  for,  any 
of  its  members  or  employees  or  if  it  be  not  in  good  faith  organized  or  conducted 
exclusively  for  one  or  more  of  such  purposes.  There  shall  also  be  exempted  from  and 
not  subject  to  the  provisions  of  this  article  all  property  or  any  beneficial  interest  therein 
so  transferred  to  any  father,  mother,  husband,  wife,  widow  or  child  of  the  decedent, 
grantor,  donor  or  vendor  if  the  amount  of  the  transfers  to  such  father,  mother,  husband, 
wife,  widow  or  child  is  the  sum  of  five  thousand  dollars  or  less;  but  if  the  amount  so 
transferred  to  any  father,  mother,  husband,  wife,  widow  or  child  is  over  five  thousand 
dollars,  the  excess  above  these  amounts,  respectively,  shall  be  taxable  at  the  rates  set  forth 
in  the  next  section.  (Thus  am'd  by  LSws  1910,  chs.  600  and  706;  Laws  1911,  ch.  732; 
Laws  1912,  ch.  206;  Laws  1913,  chs.  356  and  795;  L.  1916,  c.  548.) 

The  exemption  left  in  force  for  a  few  months  in  1913  was  to  cover  a  spe- 
cific case  of  a  "transfer  of  pictures,  statuary,  works  of  art,  antiques,  books, 
MSS.  or  othier  similar  personal  property"  if  within  two  years  the  one  to 
whom  it  is  made  should  present  it  to  the  State  "or  to  a  municipal  corpora^ 
tion  of  the  State"  for  certain  purposes.  It  was  a  case  of  special  legislation 
to  cover  a  case  of  special  munificence. 

§  843.  Exemptions. — The   practitioner   is   first   concerned   to   know 
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whether  in  the  proceedings  which  may  be  brought,  the  person  or  interest 
he  represents  comes  within  the  exceptions  of  the  law. 

This  §  221  formerly  contained  certain  pecuniary  exemptions.  This 
feature  is  now  covered  by  the  graduated  rates  of  tax  fixed  by  §  221a,  be- 
low.   Hence  §  221  should  now  be  entitled  "Exemptions." 

We  note  first  that  there  is  no  longer  a  limitation  of  exemption  of  benevo- 
lent, etc.,  institutions  to  domestic  corporations.  The  words  "wherever  in- 
corporated" and  later  "wherever  incorporated  or  located"  are  explicit. 

But  we  discuss  these  exemptions  below.  We  pass  to  the  pecuniary 
limitations  now  covered  by  §  221a  which  is  as  follows: 

Up  to  the  signature  by  the  Governor  of  chap.  548,  Laws  1916,  the  section 
read  as  follows: 

§  221a.    Rates  of  tax. 

1.  Upon  all  transfers  taxable  under  this  article  of  property  or  any  beneficial  in- 
terest therein,  of  an  amount  in  excess  of  the  value  of  five  thousand  dollars  to  any 
father,  mother,  husband,  wife,  child,  brother,  sister,  wife  or  widow  of  a  son,  or  the 
husband  of  a  daughter,  or  any  child  or  children  adopted  as  such  in  conformity  with 
the  laws  of  this  state,  of  the  decedent,  grantor,  donor,  or  vendor,  or  to  any  child 
to  whom  any  such  decedent,  grantor,  donor,  or  vendor  for  not  less  than  ten  years 
prior  to  such  transfer  stood  in  the  mutually  acknowledged  relation  of  a  parent, 
provided,  however,  such  relationship  began  at  or  before  the  child's  fifteenth  birth- 
day and  was  continuous  for  said  ten  years  thereafter,  or  to  any  lineal  descendant 
of  such  decedent,  grantor,  donor,  or  vendor  bom  in  lawful  wedlock,  the  tax  on  such 
transfers  shall  be  at  the  rate  of 

One  per  centum  on  any  amoimt  in  excess  of  five  thousand  dollars  up  to  the  sum 
of  fifty  thousand  dollars. 

Two  per  centum  on  any  amoimt  in  excess  of  fifty  thousand  dollars  up  to  the  sum 
of  two  hundred  and  fifty  thousand  dollars. 

Three  per  centum  on  any  amount  in  excess  of  two  hundred  and  fifty  thousand 
dollars  up  to  the  sum  of  one  million  dollars. 

Four  per  centum  on  any  amount  in  excess  of  one  miUion  dollars. 

2.  Upon  a  transfer  taxable  under  this  article  of  property  or  any  beneficial  in- 
terest therein  of  an  amount  in  excess  of  the  value  of  one  thousand  dollars  to  any 
person  or  corporation  other  than  those  enumerated  in  paragraph  one  of  this  section, 
the  tax  shall  be  at  the  rate  of 

Five  per  centum  on  any  amount  in  excess  of  one  thousand  dollars  up  to  the 
sum  of  fifty  thousand  dollars. 

Six  per  centum  on  any  amount  in  excess  of  fifty  thousand  dollars  up  to  the  sum 
of  two  hundred  and  fifty  thousand  dollars. 

Seven  per  centum  on  any  amount  in  excess  of  two  hundred  and  fifty  thousand 
dollars  up  to  the  sum  of  one  million  dollars.' 

Eight  per  centum  on  any  amount  in  excess  of  one  million  dollars.  (As  added 
by  Laws  1911,  ch.  732,  in  effect  July  21,  1911,  as  amended  by  ch.  664,  Laws  1915.) 

But,  by  the  act  referred  to,  it  was  all  rescinded  and  the  following  scheme 
substituted : 

1.  Upon  all  transfers  taxable  under  this  article  of  property  or  any  beneficial 
interest  therein  in  excess  of  the  value  of  five  thousand  dollars,  to  any  father,  mother, 
husband,  wife,  or  chUd  of  the  decedent,  grantor,  donor  or  vendor,  or  to  any  child 
adopted  as  such  in  conformity  with  the  laws  of  this  state,  of  the  decedent,  grantor, 
donor  or  vendor,  or  upon  all  transfers  taxable  under  this  article  of  property  or  any 
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beneficial  interest  therein  in  excess  of  the  value  of  five  hundred  dollars  to  any  lineal 
descendant  of  the  decedent,  grantor,  donor  or  vendor,  bom  in  lawful  wedlock,  the 
tax  on  such  transfers  shall  be  at  the  rate  of 

One  per  centum  on  any  amount  up  to  and  including  the  sum  of  twenty-five 
thousand  dollars;  ' 

Two  per  centum  on  the  next  seventy-five  thousand  dollars  or  any  part  thereof; 

Three  per  centum  on  the,  next  one  hundred  thousand  dollars  or  any  part  thereof; 

Four  per  centum  on  the  amount  representing  the  balance  of  each  individual 
transfer. 

2.  tJpon  all  transfers- taxable  under  this  article  of  property  or  any  beneficial' 
interest  therein  in  excess  of  the  value  of  five  hundred  dollars  or  more,  to  a  brother, 
sister,  wife  or  widow  of  a  son,  or  the  husband  of  a  daughter  of  the  decedent,  'grantor, 
donor  or  vendor,  or  to  any  child  to  whom  any  such  decedent,  grantor,  donor  or 
vendor  for  not  less  than  ten  years  prior  to  such  transfer  stood  in  the  mutually 
acknowledged  relation  of  a  parent,  provided,  however,  such  relationship  began  at 
or  before  the  child's  fifteenth  birthday  and  was  continuous  for  said  ten  years  there- 
after, the  tax  on  such  transfers  shall  be  at  the  rate  of 

Two  per  centum  on  any  amount  up  to  and  including  the  sum  of  twenty-five 
thousand  dollars; 

Three  per  centxun  on  the  next  seventy-five  thousand  dollars  or  any  part  thereof; 

Four  per  centum  on  the  next  one  hundred,  thousand  dollars  or  any  part  thereof; 

Five  per  centum  on  the  amount  representing  the  balance  of  each  individual 
transfer. 

3.  Upon  all  transfers  taxable  under  this  article  of  property  or  any  beneficial 
interest  therein  of  an  amount  in  excess  of  the  value  of  five  hundred  dollars,  to  any 
person  or  corporation  other  than  those  enumerated  in  paragraphs  one  and  two  of 
this  section  the  tax  on  such  transfers  shall  be  at  the  rate  of 

Five  per  centum  on  any  amount  up  to  and  including  the  sum  of  twenty-five 
thousand  dollars; 

Six  per  centum  on  the  next  seventy-five  thousand  dollars  or  any  part  thereof; 

Seven  per  centum  on  the  next  one  hundred  thousand  dollars  or  any  part  thereof; 

Eight  per  centum  on  the  amount  representing  the  balance  of  each  individual 
transfer. 

§  3.  This  act  shall  take  effect  immediately. 

§  843av  Analysis  of  changes  effected.— First  note  that  the  $5,000 
exemption  is  put  affirmatively  in  §221,  under  "Exceptions  and  limita- 
tions."   It  is  quoted  above. 

Second  note,  that  in  both  §§  221  and  22la  it  is  Hmit^d  to  "father,  mother, 
husband,  wife,  widow,  or  child  of  the  decedent. ' ' 

Third,  that  the  exemption  is  only  $500  to  "lineal-descendant  .  .  . 
bom  in  lawful  wedlock."  These  words  relate  manifestly  to  grandchildren, 
since  they  are  in  contradistinctiori  to  "child"  or  "child  adopted"  in 
subd.  1,  and  to  "child"  in  "mutually  acknowledged  relation"  in  subd.  2. 

Fourth,  note,  that  the  "brother,  sister,  wife  or  widow  of  a  son,  or  the 
husband  of  a  daughter  of  the  decedent"  and  "child"  sustaining  mutually 
acknowledged  relationship  of  parenthood  to  the  deceased,  etc.,  are  re- 
moved from  the  category  of  $5,000  exemption  in  former  §  221a,  and  put  in 
a  new  category  of  $500  exemption,  and  on  a  scale  of  1%  higher  tax  on  each 
sHding  excess  sum. 

Fifth,  note, ;  the  increased  productiveness  of  the  sUding  scale  tax  on 
other  transfers.    The  $1,000  exemption  is  reduced  to  $500,  and  the  rates 
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of  tax  are  also  readjusted.  See  sections  following  for  tables  showing  com- 
putations. 

§  844.  The  former  scheme. — Under  the  act,  before  the  amendments  of 
the  last  three  years  the  exemption  to  specified  persons  was  where  the  prop- 
erty or  interest  that  passed  was  "of  the  value  of  less  than  $10,000." 

At  the  outset,  and  until  the  amendment  provided  for  by  chap.  399  of 
the  Laws  of  1892  took  effect,  it  was  held  that  no  tax  could  be  levied  against 
an  amount  passing  to  either  of  the  persons  mentioned  in  §  221,  unless 
such  amount  in  each  case  was  personal  property  and  exceeded  in  value 
$10,000  {Matter  of  Hoffman,  143  N.  Y.  327),  but  by  that  amendment  it 
was  the  valuation  of  the  whole  estate  and  not  of  the  particular  legacies 
which  was  contemplated,  so  that  if  the  aggregate  transfers  to  taxable 
persons  exceeded  $10,000,  then  the  interest  of  each  recipient  of  such 
transfer  became  taxable,  no  matter  how  small  his  proportion,  was.  This 
interpretation  of  the  effect  of  the  amendment,  the  Hoffman  case  shows, 
turned  on  the  definition  in  the  amending  act  of  the  word  "estate"  and  the 
word  "property"  as  meaning  that  which  passes  from  decedent,  and  not 
that  which  passes  to  one  in  a  particular  class  entitled  to  exemption  in 
whole  or  in  part.  .  Thus  it  was  held,  in  Matter  of  Corbett,  171  N.  Y.  516, 
where  decedent  died  intestate,  leaving  an  estate  of  $11,880.69  in  personal 
property,  of  which  amount  a  brother  and  sister  each  took  one-third  and 
two  nieces  divided  the  remaining  third,  that  each  of  these  interests  was 
subject  to  tax.  To  the  same  effect,  see  Matter  of  Curtis,  31  Misc.  83,  and 
Matter  of  DeGraaf,  24  Misc.  147;  Matter  of  Fisher,  96  App.  Div.  133. 

In  the  Corbett  case  is  considered  also  the  effect  on  taxabiUty  of  reading 
into  §  221  the  language  of  §  243  (formerly  §  242)  entitled  "Definitions." 
This  section  began  at  that  time: 

The  words  "estate"'  and  "property"  as  used  in  this  article,  shall  be  taken  to 
mean  the  property  or  interest  therein  of  the  testator,  intestate,  grantor,  bargainor, 
or  vendor,  passing  or  transferred  to  those  not  herein  specifically  exempted  .  .  . 
(see  §  854,  below,  also). 

The  words  "not  herein  specifically  exempted"  referred  to  absolute  ex- 
emption and  not  to  taxabiUty  at  a  lower  rate.  This  §  243  is  completely 
changed  now.  Matter  of  Bliss,  6  App.  Div.  192,  was  not  authority,  since 
the  Corbett  case.  The  latter  illustrates  the  rule  by  supposing  a  $15,000 
estate  of  which  $&,000  goes  to  a  "bishop"  (and  so  exempt)  and  $9,000 
to  persons  whose  interests  are  not  taxable  unless  the  "property"  exceeds 
$10,000.  But  if  only  $5,000  went  to  the  "bishop"  then  the  $10,000  pass- 
ing to  the  others  justified  a  tax,  on  each  component  share. 

The  Matter  of  Bliss  was  followed  by  the  Surrogates  of  Sufifolk  County; 
Matter  of  Conklin,  39  Misc.  771,  and  of  Monroe  County;  Matter  of  Garland, 
40  Misc.  579,  in  cases  where  the  total  estate  was  less  than  $10,000.  In 
such  case  a  "sister's"  share  was  held  not  taxable.  Deducting  her  share 
left  less  than  $250  to  collaterals.  Under  tMs  combination  of  estimate 
and  deduction  it  was  held  there  was  a  "specific  exemption." 
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But  Thomas,  Surr.,  in  Matter  of  RosendaM,  40  Misc.  542,  takes  the  view 
above  stated,  that  the  Corbett  case  overrules  the  Bliss  case  and  fixes  the 
interpretation  of  "exempt"  to  cases  of  absolute  exemption  as  contrasted 
to  an  exemption  or  reduced  taxability  conditioned  by  the  quantum  of 
the  estate,  or  by  kinship  or  other  legal  relation.  See  Matter  of  Costello, 
117  App.  Div.  807,  modified  189  N.  Y.  288. 

See  Matter  of  Mason,  69  Misc.  280,  covering  the  scheme  of  exemption 
created  by  the  act  of  1910  going  into  effect  July  11,  1910,  which  being 
superseded  we  do  not  discuss. 

§  845.  The  new  graduated  scheme. — We  note,  first,  that  under  the 
new  plan  set  forth  in  §  221a  by  chap.  548,  Laws  1916,  it  is  still  true  that 
those  entitled  to  exemption  under  §  221  and  §  221a  by  virtue  of  kinship  or 
relationship,  are  so  entitled  irrespective  of  residence.  These  exemptions 
are  therefore  assertible  in  proceedings  against  the  estates  of  both  residents 
and  non-residents. 

We  note,  second,  that  there  are  now  four  classes  or  categories  to  ascer- 
tain in  computing  the  tax. 
'   (a)  Persons  or  corporations  enumerated  in  §  221. 

To  the  extent  therein  specified  they  are  exempt. 

(6)  Persons  sustaining  the  kinship  or  relationship  specified  in  subd.  1 
of  §  221a.  Two  classes  of  exemption,  $5,000  and  $500.  Excess  taxable 
on  sliding  scale.    See  below. 

(c)  Persons  sustaining  the  collateral  or  remoter  relationships  specified 
in  subd.  2.  One  class  of  exemption  $500.  Excess  taxable  on  sKding  scale^ 
at  higher  rates.    See  below. 

(d)  Any  person  or  corporation,  not  enumerated  above,  on  a  sliding  scale 
of  increased  productiveness.    See  below. 

§  846.  Figuring  the  tax. — We  omit  our  previous  analysis  of  the  purpose 
of  this  shding  scale,  and  the  difference  in  methods  of  figuring  the  various 
percentages.  The  courts  have  settled  the  matter,  on  the  theory  as  stated 
by  Fowler,  Surr.,  that  "  any  doubt  as  to  the  meaning  of  a  statute  imposing 
a  tax  should  be  resolved  in  favor  of  the  citizen."  N.  Y.  L.  J.,  Sept.  19, 
1912,  aff'd  156  App.  Div.  931,  209  N.  Y.  537. 

We  have  adapted  the  below  four  tables  to  the  four  classes  above  differen- 
tiated to  facilitate  the  practitioner: 

Table  A.  Assumed  case  of  Wife.    Amount  estate,  e.  g.,  $1,100,000. 


AMOUNT 

RATE 

TAX 

OLD  TAX 

$       5,000 

exempt 

nil 

Would  have 

The  next 

25,000 

1% 

$     250 

amounted 

It      ti 

75,000 

2% 

1,500 

computed  on 

It      tt 

100,000 

3% 

3,000 

former    slid- 

CI            (( 

895,000 

4% 

.       35,800     J 

ing  scale  to 

$1,100,000  $40,550  $29,350 

Table  B.  Note.    In  case  of  "lineal  descendant"  the  exempt  item  would  be  only 
$500  and  so  the  4%  item  would  be  increased. 
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Table  C.  Assumed  case  of  Sistek.    Amount  estate,  e.  g.,  $1,100,000. 


AMOUNT 

RATE 

TAX 

OLD   TAX 

$           500 

exempt 

nil 

The  next         25,000 

2% 

$     500 

Would  have 

"       "            75,000 

3% 

2,250 

amounted 

"       "          100,000 

•        4% 

4,000 

as  above  to 

••       "           899,500 

5% 

44,975       J 

$1,100,000 


851,725 


$29,350 


Table  D.  Assumed  case  of  "any  person"  "other  than  those  enumerated  in  para- 
graphs" 1  and  2  of  §  221a.    Amount  estate,  e.  g.,  $1,100,000. 


AMOUNT 

RATE 

TAX 

OLD    TAX 

$               500 

exempt 

nil 

The  next         25,000 

5% 

$  1,250 

Would 

"       "            75,000 

'     6% 

4,500 

amount     on 

"       "          100,000 

7% 

7,000 

former    slid- 

"      "           899,500 

8% 

71,960 

ing  scale  to 

$1,100,000 


$84,710 


$73,430 


It  is  to  be  seen  thus  at  a  glance  that  the  increased  burden  of  the  tax  bears  in  a  harsher 
ratio  on  the  near  of  kin  than  on  the  ^'any  other  person"  class.  And  that  the  burden 
is  heavy  on  collaterals. 

By  courtesy  of  Hon.  E.  M.  Travis,  the  State  Comptroller,  we  reprint  his  comparison  of  the 
acts  of  1910,  1911,  and  1916. 

LAWS  1910,  CHAP.  706,  JULY  IITH 


INDIVIDUAL   BEQUEST 
(1) 

Father,  Mother,  Widow, 

Minor  Child $5,000,  1%  excess 

(2) 
Husband,  Adult,  Brother, 
Sister,  Wife  or  Widow 
of  Son,  Husband  of 
Daughter,  Adopted 
Child,  Mutually  Ack. 
Relation,  Stepchild, 
Liineal  Descendants .  . . 


$500,  1%  on  all 


(3) 


Others $100,  5%  onaU 

(1)  (2)  (3) 

$      25,000 1%  5% 

100,000 2%  10% 

500,000 3%  15% 

1,000,000 4%  20% 

over  $1,630,000 5%  25% 

LAWS   1911,   CHAP.   732,   JULY  21ST 

TANGIBLE-INTANGIBLE 
CD 

Father,  Mother,  Husband, 
Wife,  Child,  Brother, 
Sister,  Wife  or  Widow 
of  Son,  Husband  of 
Daughter,  Adopted 
ChUd,    Mutually  Ack. 


Relation,   Lineal    De- 
scendants   $5,000,  1%  excess 

(2) 
Others $1,000,  5%  excess 

(1)  (2) 

$      50,000 1%  5% 

250,000 2%  6% 

1,000,000 3%  7% 

over  $1,305,000 4%  8% 

LAWS   1916,   CHAP.   548,   MAY   15TH 

(1) 
Father,  Mother,  Husband, 
Wife,    Child,    Adopted 

Child $5,000,  1%  excess 

$5,000,  1%  on  all 

(2) 
Lineal  Descendants $500,  1%  on  all 

(3) 
Brother,   Sister,   Wife  or 
Widow    of    Son,    Hus- 
band of  Daughter,  Mu- 
tually Ack.  Relation .  .      $500, 

Others $500, 

(1)  (2) 

$  25,000 1% 

75,000 2% 

100,000 3% 

Balance 4% 


2%  on  all 

5%  on  all 

(3) 
2% 
3% 
4% 
5% 

8% 

There  are  a  number  of  decisions  since  the  "sliding.scale"  rate  was  created  that  apply 
generally,  and  are  not  affected  by  the  amendment  of  1916. 

In  the  first  place,  it  has  been  held,  Matter  of  Kip,  N.  Y.  L.  J.,  March  28,  1912,  that 
the  «xemptions  were  several,  that  is,  if  two  legacies  of  over  $5,000  each  were  given  to 
exempted  persons  the  $5,000  was  exempt  in  each  instance  and  the  progressive  rate 
thereafter  computable  on  the  excess  only  (see  opinion).  It  is  of  interest  to  refer  to  the 
decisions  that  settled  the  "sliding  scale"  computation  recognized  in  the  new  act  by  the 
words  "on  the  next"  specific  sum.  ' 

The  Matter  of  Jordan;  decided  by  Ketcliam,  Surr.,  70  Misc.  159,  interpreting  the 
act  of  1910,  justified  the  adoption  of  the  rule.  This  was  reversed  by  the  Appellate 
Division  in  151  App.  Div.  8  (Jenks,  P.  J.,  and  Carr,  J.,  dissenting).  The  prevailing 
opinion  would  have  justified,  in  interpreting  the  act,  the  exclusion  of  the  exemption 
amount,  say  $5,000,  from  the  first  pecuniary  amount  to  be  taxed  at  the  first  percentage, 
viz. — Exempt  $5,000,  the  next  $45,000  would  have  met  the  words  of  the  act  as  it  then 
stood:  "One  percentum  on  any  amount  in  excess  of  $5,000  up  to  the  sum  of  $50,000." 
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But  on  appeal  to  the  Court  of  Appeals  the  Surrogate  was  affirmed  on  the  opinion  of 
Jenks,  P.  J.  (see  206  N.  Y.  653). 

While  the  Appellate  Division's  decision  was  standing,  Fowler,  Surr.,  in  Matter  of 
Lewis,  N.  Y.  L.  J.,  May  14,  1912,  was  constrained  to  follow  this  reasoning  and  made  a 
computation  on  that  basis,  but  in  a  later  case,  Matter  of  Schwarz,  N.  Y.  L.  J.,  Sept.  19, 
1912,  he  conformed  to  the  rule  laid  down  by  the  Court  of  Appeals  which  he  intimates 
"would  seem  to  authorize  the  computation  of  tax  assessable  under  chap.  732  of  the 
Laws  of  1911,  as  follows:  1%  on  the  first  fifty  thousand  of  taxable  interest,  2%  on  the 
next  two  hundred  and  fifty  thousand,  3%  on  one  million,  and  4%  on  any  amount  in 
excess  of  one  million."  He  adds:  "While  the  language  of  §  221a  of  chap.  732'of  the  Laws 
of  1911  is  not  exactly  similar  to  that  employed  in  §  221  of  chap.  706  of  the  Laws  of  1910 
(under  which  the  decision  of  the  Court  of  Appeals  in  the  MaU^  of  Jourdan  was  made) 
it  is  sufficiently  so  to  make  that  decision  controlling  in  regard  to  the  computation  of 
tax  under  the  Law  of  1911." 

.  §  847.  Marshalling  the  estate. — First  we  note  then  that  the  whole 
estate  is  first  to  be  marshalled,  real  and  -personal  property;  Matter  of  Hal- 
lock,  42  Misc.  473;  all  the  decedent  owned  or  was  entitled  to  at  death.  It 
must  be  what  he  owned. 

Hence  if  his  ovmership  was  joint,  it  becomes  at  his  death  that  of  the 
survivor,  and  in  reason  should  not  become  taxable  as  part  of  the  deced- 
ent's estate.  Matter  of  Graves,  52  Misc.  433;  Matter  of  StebUns,  52  Misc. 
438. 

But,  the  new  amendment  noted  above  declares  that  such  vesting  in  the 
survivor  is  a  "taxable  transfer  if  the  joint  ownership  relate  to  intangible 
property,"  or  was  a  joint  deposit.  See  subd.  7,  of  §  220.  It  provides  that 
it  will  be  treated  as  a  bequest  of  the  "  whole  property,"  as  if  the  surviv- 
or's share  would  also  be  taxed.  This  legislative  tour  de  force,  with  the  arbi- 
trary and  burdensome  increase  of  the  sliding  scale  percentages  will  empha- 
size the  determination  of  that  body  to  "tax  everything  in  sight"  and  will 
increase  the  determination  of  persons  of  affairs  to  place  themselves  beyond  • 
the  jurisdiction  of  the  State.  See  also  chap.  551,  Laws  1916,  as  to  "alleged 
nonresidents."  But  when  marshalled  and  a  clear  market  value  fixed  there 
is  still  (for  discussion,  see  below)  a  deduction  possible,  for  the  theory!  is, 
What  is  the  net  value  of  what  passes,  and  to  which  the  various  persons 
succeed  ?  Thus  in  Matter  of  Page,  39  Misc.  220,  under  the  former  law, 
the  gross  estate  was  over  $10,000  but  articles  or  their  pecuniary  equivalent 
being  set  apart  under  former  §  2713  for  the  widow  and  children,  the  net 
estate  was  less  than  $10,000;  and  was  declared  free  of  tax. 

The  Libolt  Case,  102  App.  Div.  29,  is  not  to  the  contrary.  It  merely  holds 
that  to  figure  such  a  net  result  it  is  not  permissible,  where  specific  articles 
do  not  in  fact  exist,  to  deduct  a  pecuniary  equivalent  in  order  to  effect  an 
exemption. 

Again  to  arrive  at  the  net  result,  debts  of  the  decedent  are  to  be  deducted 
on  the  principles  and  in  the  cases  more  fully  discussed  below.  . 
^  §  848.  The  exemption  as  conditioned,  by  the  nature  of  the  successor, 
or  his  relationship. — We  pass,  therefore,  to  the  various  classes  of  persons, 
etc.,  who  may  succeed  to  "property"  and  either  pay  no  tax  or  a  graduated 
tax.  As  to  some  of  those  specified  in  §  221  and  §  221a,  there  is  no  room 
for  doubt  but  as  to  others  there  has  been  much  and  very  interesting  litiga- 
tion. 
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But  primarily,  we  note  that  it  is  the  character  or  relationship  to  the 
decedent  of  the  person,  on  whom  the  succession  falls,  that  controls.  This 
cannot  be  created  by  transaction  after  his  death.  That  seeMs  an  unneces- 
sary proposition,  but  it  was  tried  under  the  original  law  by  assigning  a 
legacy  or  share  from  one  whose  succession  was  taxable  at 'five  per  cent  to 
one  whose  interest  would  only  have  to  pay  one  per  cent,  to  Secure  a  reduc- 
tion of  the  tax.  This  was  held  ineffebtual  in  Matter  of  Cook,  187  N.  Y. 
253.  But  in  Matter  of  Wolfe^  179  N.  Y.  59'9,  the  five  per  cent  legatees  all 
renounced  absolutely.  This  threw  their  legacies  into  the  residuary  estate 
which  Went  to  one  per  cent  legatees.  Held,  the  result  was  to  reduce  the 
tax  collectible  to  one  per  cent.  If  the  object  of  the  Cook  case  is  to  prevent 
coUiisive  adjustments  as  against  the  State,  it  would  seem  that  renuncia- 
tion can  nevertheless  accomplish  what  assignment  cannot.  Yet  a  renun- 
ciation can  be  based  on  a  valuable  consideration  payable  in  futuro  as  well 
as  can  an  assignment! 

§  849.  Where  relatives  unknown. — Nearness  of  kin  or  of  relationship' 
will  not  be  presumed  in  setting  the  taxable  rate.  It  must  be  proved  in 
order  to  be  allowed.  Hence,  where  public  administrator  takes  letters  when 
widow  or  next  of  kin  have  not  materialized,  the  Court,  in  proceedings 
to  fix  the  tax  will  presume  the  existence  of  next  of  kin  but  not  that  any 
of  them  are  of  the  class  entitled  to  the  1,  2,  3,  and  4%  rates.  See  Matter 
of  Lind,  132  App.  Div.  320. 

§  850.  Mutually  acknowledged  relation  of  parent. — We  pass  now  to  the 
various  specific  classes  of  persons  entitled  to  partial  exemption  or  graduated 
preferential  rates  of  tax.  And  first,  in  point  of  litigated  interest,  is  that  of 
this  section  heading.  This  relationship  must,  of  course,  be  established  by 
proof  before  the  appraiser,  and  it  has  been  held  that  the  mere  fact  that  in 
his  will  testator  describes  the  beneficiary  as  his  "niece  and  adopted  daugh- 
ter," wUl  not  of  itself,  be  sufiicient  to  warrant  the  exbinption.  Matter  of 
Fisch,  34  Misc.  146.  See  discussion  by  CuUen,  Ch.  J.,  in  Matter  of  Davis, 
184  N.  Y.  299.  The  burden  is  always  on  one  claiming  exemption;  Matter 
of  Davis,  98  App.  Div.  546,  but  if  he  niakes  out  a  primd  fadd  case,  which 
is  not  rebutted,  it  is  enough  to  warrant  the  exemption.  Matter  of  Lane, 
39  Misc.  522.  The  exemption  as  it  origina,lly  read  was  in  favor  of  "any 
person"  to  whom  the  decedent  for  not  less  than  ten  years  prior  to  the 
taxable  transfer  stood  in  the  mutually  acknowledged  relation  of  a  parent. 
This  elicited  different  constructions  by  the  various  general  terms.  In 
the  First  Department  (Matter  of  Hunt,  86  Hun,  232)  Van  Brunt,  P.  J., 
held  that  the  provision  covered  only  the  case  where  an  illegitimate  child 
has  been  recognized  by  its  parent  and  such  recognition  had  been  mutual 
and  had  continued  for  ten  years  or  more,  and  consequently  excluded  from 
the  benefits  of  the  exemption  the  niece  of  the  testator  on  whose  behalf 
it  was  claimed  that  the  testator  stood  to  her  in  the  niutually  acknowledged 
relation  of  parent  at  the  time  of  his  death.  In  the  Third  Department  (Mat- 
ter of  Nichols,  91  Hun,  140),  arid  in  the  Second  Department  (Matter  of 
Butler,  58  Hun,  400)  it  was  field  that  the  words  "any  person"  were  words 


1068  surrogates'  courts  §  850 

too  general  to  be  capable  of  guch  limitation.  The  Matter  of  Hunt  wa?  not 
appealed.  Th,e  Mctt^r  of  By,tler  was  affirnjed  witJtiout  opinion  by  the,  Co^rt; 
of  Appeals,  136  N.  Y.  649.  /  ,  .;  ;    ,  ,  ,: 

But  in  Matter  of, Beach,  19  App.  Div.  630,  the  same  question  as  i,n  Matter 
of  Hunt  came  up  and  the;  sanje  4eci^ip.n  was  naade  as  had  been  made  in; 
that  case.  Upon  appeal  tp  tj[ji,e  Cgurt  of  Appealsi  (154  N.  Y.  242),  Judge 
Andrews  discussed  th&  question  at  length  and  held  that  it  was  not  the  in- 
tention of  the  legislature  by  the  provision  Ijo  cover  the  case^of  illegitimate 
children  only.    He  says:, 

"The  language  imports  i\o  sucji  limitatjion.  The  words  'any  perspo' 
seem  inconsistent  with  go  narrow  a  construction.  There  ca,n  be  no  rdqubt 
that  illegitijmat^,  cljildrfsn  may  come  wi,thin  the  description.  .  ...  TJie 
cla,use  was.  intended  to  have  a  broader  scope;  1;o  include  aniong  others, 
those  cases,  npt  infrequent,  where ,  a  person  without  offspring,  needing 
the  care  and  affection  of  some  one  willing  to  assume  the  ppsit.ion  of  a  child, 
takes  without  fo^m^f  adoption,  a  friend  or  relative  into  his.  household, 
standing  to  such,  person  in  lo,(^  /parentis,  or  as  a  parent,  and  receives,  in 
return  fihal  atteuitipn  and  service.  :  The  fixing  of  a  period  of  ten,  years, 
during  which, tiheiJelation  must  continue  in  order  to  entitle  such  person  to 
the  benefit, of  the  exemption,  is  a,  s^,feguard  against  imposition,  and  whqn 
for  that  period  this  relg-tion  has  been  mutually  acknovv'ledged"  (wjiioja 
at  p.  248  it  is  said  is  equivalent  to  "mutually  recognized")  "the  case  is 
fairly  brought  within  the  policy  upon  which  children  are  exempted- from 
the  imposition  of.a^  tax  upon  property  derived  upder  the  ^iU  of  their 
parents."  :  i 

The  learned  justice  further  obserxfid: 

"If  it  had  beentfie  intenti^  pf  the  legislature  tp  benefi,t  the  innocent 
child  of  meretricious  commerce,  thew  would  seem  to  te  no  rea.son  why  any 
period  of  time;  should  be  .interposed,  during  which  th,e  relation,  shpyld  1p_^ 
acknowledged,  as  ^  condition  of  the  child's  enjoying  th^  bene,fit, conferred. 
The  death  of  the  parent  befoj:e  tj),e  child  reached  the  age  of  ten  years,  or 
an ,  acknowledgment  of  the  relation  defei;red  to ;  a. period  within  .ten  years 
of  the  death  of  the.  parent,  w;p^ld.  deprive  the  child  of  the  benefit,  of  the 
exemption,  &  xesulf,  yoh'j'Ch  wouM  seem  to  be.  mo^t  unjust  lif  the  legislature 
enOjCted  tke  statute  ^rf^  ffie  ivierest  c4,  illegitimates.  The  legislature,  ^(t.thie; 
time  of  tbeenafjtment  iniquestipn,  .had,i:p;mip4,ithp  questionof  legitimacy, 
for  it  excluded  illegitin3;ate  d^^PendaptS;  9^, ?•,, decedent,  from-  the, benefit 
of  the  exem.ption  by  the  words  'or  any  lineal, descendant  qf  such  dece(|entj 
etc.,  horn  iri  lawful  weS^fik,.'  In,. other  words,  illegitimate  des9,epd^nts, 
are  not  entitled  as  si^Jf.  to  the  exernption  in  any  case,  or  under  any  cir- 
cumstances. They  only  bec^rne  so  entitled  imder  the  a\.\.exjia,tiYQ  clause 
when  the  oonditiphS  pf  th^, [Statute  are  met,  and  then,  not  becaus.e,. they 
are  illegitimate,  but  .ibecaiise  they  are  embraced  within  the  wprds.  'any 
person.'"  ,  ,  ;    ,    ;• ,,,;,   .,     ,; ,     •  .   ^  ,   , ,.  .        ...  :     ■ 

The  case  inYplvpd.thp  fu|fti^er  point  that,  at  the  tijne  of  the  inception  of 
the  relationship  the  claimanjt  was  an  adult.    It  was  held  thait,this;did  not 
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take  the  case  out  of  the  statute;  but  that  the,  words  "anyiperson"  included 
both  minors  and  adults. 

Shortly  after  this  decision  was  ma(^e  the  legislature  amended  the  act 
(by  chap.  88,  of  the  Laws  of  1898)  by  making  the  exception  read:  "Or  to 
any  chM  to  whom  any  such  decedent  for  not  less  than  ten  yea-rs  prior  to 
such  transfer  stood  in  the  rnutually  acknowledged  relation  of  parerit;" 
apd.  by  adding  the  proviso,,  "that  such  relation  began  at  or  before  the 
child's  fifteenth  birthday  and  was  continuous  for  said  ten  years  thereafter." 

In  Matter  of  Davis,  184  N.  Y.  299,  the  Beach,  case  is  said  to  be  in  full 
force  except  as  modified  by  the  amiBndment,  which  "was  intended  to 
exclude  persons  from  the  benefit  of  the  section,  unless  the  relationship 
was  formed  in  the  tender  years  of  the  legatee." 

The  AppesUate  Division,  98  App.  Diy.  546,  had  held  that  the  words 
"mutually  acknowledged"  m^nt  reciprocal  conduct,  and  as  the  girl  had 
never  called  her  uncle  "father,"  or  her  aunt  "mother"  there  was  no  mu- 
tuahty.  CuUen,  Ch.  J.,  says:  "This  is  but  of  slight  importance,"  that 
mere  appellations,  being  the  result  of  habit  or  custom,  could  not  override 
proof  of  conduct  and  acts. 

The  relationship  is  to  be  established  by  prima  facie  evidence.  Matter 
af  Lane,  39  Misc.  522.  The  State  can  rebut.  The  appraisers  must  require 
proof.  Matter  of  Sweetland,  47.  N.  Y.  St.  Rep.  285.  .The  one  claiming  the 
relationship  may  testify.    Matter  of  Brundage,  31  App.  Div.  348. 

This  amendment,  likethose  which  have  preceded  it,  will  not  be  held  to 
he  retroactive  and  therefore  will  not  affect  exemptions,  the, right  to  .-vyhich 
accrued  before  it  went  into. operation.  Se^  Matter  of  Ga:g&r,  111  N.  Y.  343; 
Matter  of  Kemeys,  56  Hvni,  518;  Matter  qf  Thomas,  3  Misc.  388,,  390.  At 
first  the  exemption  did  not  apply  to.thp  children  of  an  £|,dopted  child. 
Matter  of  Moore,  90  Hun,  162;  Matter  of  Fisch,  34  Misc.  146.  See  next 
section. 

§  851.  Child — Stepchild — ^Adopted  child. — Under  the  "mutua,lly  ac- 
knowledged relation"  clause  a  stepchild  could  not  he  included  by  reason 
of  the  proviso  that  its  parents  ^^hailj^e  deceased  when  ^he  relationsjiip 
commenced.  See  Matter  of  Wheeler,  115  App.  Div.  616;  Matter  of  StebMns, 
52  Misc.,438;  iWa^fer  of  Harder,  124  App.  Div.  77.  The  Board  of  Statutory 
Consolidation  reported  §  221  to  the  legislature  with  "stepchild"  included 
in  the  preferred  class.  But,  the,  legislature  struck  it  out  in  enacting  the 
section  and  thus  excluded  siich  stepchildren  from  the  exemption.  While 
th^  act  of  1907,  chap.  204,  was  operative,  a  stepson  claimed  the  exemption. 
But  singularly  enough  he  was  also  a  nephew  of  testatrix.  His  legacy  was 
not  to  him  by  name,  but  as  being  one  of  a  class— npphews  and  nieces. 
Held,  he  took  as  such  and  was  not  entitled  to  the  lower  rate.  Matter  of 
Linkletter,  134  App.  Div.  309.  Later  there  were  further  amendments  in 
the  interest, of, stepchildren;;  ci4winating  in  that, by  chap.  732,  Laws  1911, 
when  all  reference  to  stepchild  is  omitted,  and  the  words  also  "the  parents 
of  such,  child  shall  have  been  .deceased,"  etc.,  . 

An  adopted  child  is  defined  ^-s  One  "adjOpt/ed, in  conformity  with  the  laws 
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of  this  State."  The  measure  of  a  succession  tax  is  the  legall  relation  borne 
by  the  one  succeeding  to  the  one  succeeded  from.  See  Matter  of  Cook, 
187  N.  Y.  253.  A  legal  relationship  arises  from  natural  kinship  or  from 
operation  of  a  statute.  In  the  case  of  adoption  it  is  fr6m  such  latter  origin. 
Since,  therefore,  the  Domestic  Relations  Law  (see  chapter  on  Adoption, 
supra)  gives  rights  of  inheritance  to  the  child  adopted  and  to  his  heirs 
and  next  of  kin,  or,  as  stated  in  the  Cook  case,  "the  artificial  relation  is 
givten  the  same  effect  as  the  natural  relation,"  it  .follows  that  the  child  of 
an  adopted  child  must  enjoy  the  same  exemptive  rights  under  the  transfer 
tax  law  as  its  parents,  and  can  claim  such  exemption  per  sti'rpes'as  to  suc- 
cesfeioh  from  the  grand  foster  parent.  Ibid.  So,  reasoning  back,  the  par- 
ent's succession  to  the  adopted  child's  property  must  be  equally  exempt. 

§  852.  Widow;  son-in-law,  daughter-in-law. — The  term  widow  is  else- 
where discussed  at  length  in  the  chapter  on  Parties,  q.  v.  But  §  221a 
mentions  "wife  or  widow  of  a  son,"  and  "husband  of  a  daughter."  The 
same  rules  will  apply  in  interpreting  the  words:  First,  "son"  or  "daughter" 
means  "child"  and  that  includes  "adopted  child."  And  a  legacy  to  an 
adopted  son's  widow  is  exempt  as  would  be  that  of  the  "widow  of  a  son.'' 
Matter  of  Duryea,  128  App.  Div.  205.  Second,  "wife  or  widow"  does  not 
include  a  woman  divorced  from  the  son.  It  was  so  held  in  Matter  of 
Ensign,  103  N.  Y.  '284,  and  the  rule  is  applied  to  transfer  tax  matters, 
by  Fowler,  Surr.,  in  Matter  of  Merritt,  N.  Y.  L.  J.,  July  3,  1912. 

§  853.  "Exemption"  further  analyzed. — Section  243  of  the  tax  law 
has  been  completely  transformed  in  its  opening  paragraph.  It  formerly 
read  (5  B.  C.  &  G.  Cons.  Laws,  6015)  to  the  effect  that: 

The  words  "estate"  and  "property,"  as  used  in  this  article,  shall  be 
taken  to  mean  tUe  property,  or  interest  therein,  of  the  testator,  etc.,  "passing 
or  transferred  to  those  not  herein  specifically  exempted  .  .  .  and  not  as 
the  property  .  .  .  passing  or  transferred  to  individual  legatees,  devisees, 
heirs,"  etc.  ' 

It  now  reads,  "The  words  'estate'  and  'property'  as  used  in  this  article 
shall  be  taten  to  mean  the  property  or  interest  therein,  passing  or  transferred 
to  individual  or  corporate  legatees,  devisees,  etc.,  and  not  as  the  property 
or  interest  therein  of  the  decedent  .  .  .  and  shall  include  all  property  or 
interest  therein  whether  situated  within  or  without  this  state."  The  words 
" herein epecifically  exempted"  are  alsb  omitted. 

The  tax  before  was  laid  on  the  estate  of  the  decedent,  assessed  to  the  shares 
passing  or  transferred.  It  is  now  not  the  estate  of  the  decedent  but  the 
property  or  interest  passing  to  the  individual  recipient.  This  becomes 
significant  in  consti^ng  §  221a  on  "rates  of  tax"  when  the  tax  is  on  the 
ti-ansf ei-  of  property  or  an  interest  therein  of  given  amounts  to  specified 
persons,  or  classes  of  persons. 

§  854.  Exemption  of  certain  corporations. — Kieeping  in  mind  the  repeal 
of  the  words  "property"  "herein  specifically  exempted"  we  find  that 
absolute  exemption  from  general  taxation  is  given  by  §  4  of  thfe  Tax  Law, 
to  certain  corporations  or  associations  specified  in  subd.  7  of  that  section 
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in  language  similar  to  that  in  §  221.  This  exemption  is  declared  by  §  244 
not  to  be  applicable  in  any  manner  to  this  transfer  tax. 

We  note  further:  Property  may  be  exempt  from  taxation  in  this  State 
by  reason  of  its  ownership  by  a  person  or  corporation  exempt  by  law  from 
taxation,  or  by  reason  of  the  nature,  and  we  may  add  of  the  location, 
of  the  property  itself.  So  in  People  'ex  rel.  Andrews  v.  Cameron,  140  App. 
Div.  76,  aff'd  200  N.  Y.  585,  the  S.  P.  C.  A.  claimed  exemption  from  local 
tax  by  operation  of  §  4,  subd.  7,  on  a  legacy  given  to  it.  The  society  was 
held  exempt,  but  as  to-  the  transfer  tax  a  corporation  generally  exe^ipt 
loses  the  benefit  of  specific  exemption  under  this  tax  on  transfers  unless  it 
came  within  the  description  of  institutions  "herein  specifically  exempted." 

See  Matter  of  Huntington,  62  App.  Div.  96,  modf.  168  N.  Y.  399.  In 
spite  of  the  repeal  of  these  words  §  244  of  the  Tax  Law  preserves  then- 
effect,  for  it  provides: 

The  exemptions  enumerated  in  section  four  of  this  chapter  shall  not  be  construed 
as  being  applicable  in  any  manner  to  the  provisions  of  this  article.  (See  §  856 
below.) 

It  becomes  important  therefore  to  consider  the  kind  of  institutions 
that  are  exempt  from  this  special  tax.  They  have  by  amendments  of  the 
law  been  gradually  approximated.  So  that  now  they  are  identical  in  speci- 
fication in  both  §  4  and  §  221.  But  in  §  4  the  real  and  personal  property 
of  all  is  wholly  exempt.  In  §  221  there  is  a  differentiation  as  to  what  passes, 
and  to  the  institutions  benefited  thereby  is  added  any  gift  "for  religious 
ceremonies,  observances  br  commerdorative  services  of  or  for  the  deceased 
donor  or  to  any  person  who  is  a  bishop."   We  summarise  the  classes  thus: 

The  corporations  in  A  and  those  under  B  together  comprise  all  corpora- 
tions mentioned  in  §  4,  subd.  7. 


■    Any  property  devised  or 

bequeathed. 
Religious,  including  "bishop" 
Educational 
Charitable 
Missionary 
Benevolent 
Hospital  or  Infirmary 
Bible 
Tract 

Protection  of  children  or  ani- 
mals 


In 

contrast 
with 


B 

Personal  property  fither,  than 
money  or  securities. 


Scientific 
Moral    or 

ment 
Library 
Patriotic 
Historical 
Cemetery, 
Literary 


mental    improye- 


And  as . to, iboth  the, words. "wherever  incorporated"  are  added,  ending 
the  unfortunate  discrimination  against  non-domestic  charities.  The  ques- 
tions now  to:  be  dealt  with  are  merely  whether  a  particular  beneficiary 
comes  within  the  meaning  of  the  descriptive  terms. 
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§  855.  What  institutions  exempt. 

(a)  Bishop,  includes  any  degree  of  bifehop,  as  archbishop  or  cardinal. 
Matt&  of  Kelly,2QM\&Q..m9ii 

The  word  "bishop"  would  probably  be  limited  to  the  meaning  it  has 
iii  Catholic  or  Episcopal  church  law.  But  not  necessarily  a  local  Bishop. 
In  Matter  of  FfAzier,  N.  Y.  L.  J.,  March  28,  1912,  a  bequest  to  a  South 
Dakota  Bishop  was  exempted,  citing  Matter  of  Palmer,  33  App.  Div.  307, 
M'd  158  N.Y.  669.  The  "bishop"  of  a  Presbyterian  church  or  parish, 
however  correct  his  claim  itiay  be  tb  the  title  as  a  matter  of  church  history, 
is,  when  compared  to  thfe  bishop  of  a  diocese,  a  "parish  priest,"  aiid  a  legacy 
to  a  Catholic  priest  would  not  be  exempt  under  the  act.  A  Presbytery 
however  is  a  Bishop.  Westminster  Presby.  Church  v.  Trustees  of  Presbytery, 
142  App.  Div.  155.  ThuS'a  bequest  to  a  priest  "for  masses  to  be  said?' 
was  taxable.  Matter  of  McAvoy,  112  App.  Div.  377;  approving  Matter 
of  Black,  1  Conn.  477.  Under  the  first  clause  of  §  221  as  it  now  reads  it  is 
not  taxable,  being  a  gift  "  for  i  religious  ceremonies,  observances  or  com- 
memorative services."  See  latter  case  as  to  validity  of  such  a  blequest. 
It  is  not  a  bequest,  th^  McAvoy  c,ase  holds,  for  "funeral  expenses."  In  the 
Matter  of  Didion,  54- Misc.  201,  Hart,  Surr.,  hpid  that  a  bequest  for  masses, 
direct  to  a  church,  was  not  taxable.  He  distinguished  the  McAvoy  case,  in 
that  there  the  bequest  was  scheduled  as  an  item  of  funeral  expense,  and  not 
taxable  as  being  deductible  before  ,th^Jjaxable  assets  could  be  determined. 

Cohalan,  Surr.,  in  a  like  case  exempted  a  bequest  to  testator's  brqther 
in, confidence  that  he  "would  have  prayers  siaid  and  masses  celebrated." 
The  brother  was  a  bishop,  anjd  the  exemption  was  on  that  ground. 

(&),  Cmporati/on^..  Thetpxt  of  the  succe^siye  acts  can  be  fpund  in  works 
exclusively  upon  this  transfer  tax  law,  q.  v.         . 

As  it  now  rpads,  the  section  needs  little  comment  on  its  explicit  wording, 
save  as  to  its  general  terms. 

Thus,  corporation  was  at  first  limited  to  mean  domesitc  corporation. 
Matter  of  Prime,  136  N.  Y.  347;  Matter  of  Ballds,  144:  N.  Y.  132.  See 
Matter  of  Fay,  62  Misc.  154,  bequest' to  foreign  cemetery  association. 
People  ex  rel.  AndrevM  v.  Gdmeron,  140  App.  Div.  76.  Now  the  stfitute 
explicitly  says  "wherever  incorporated"  in  qualification  of  those  tabu- 
lated in  A  in  the  preceding  section,  and  "wherever  incorporated  or  lo- 
cated" in  qualification  of  those  tabulated  in  B.  But  see  for  case,  before 
the  amendment,  where  corporation  had  three  charters,  one  in  this  Statp, 
and  so  held  "domestic."    Matter  of  Lyon,  144  App.  Div.  104. 

But  it  may  include  one  still  to  be  formed,  and  if,  when  formed,  it  falls 
under  the  exempting  category,  its  legacy  is  not  taxable.  Matter  of  Graves, 
171  N.  Y.  40.  Matter  of  Arnpt,  203  N.  Y.  627.  But  see  Matter  of,  Gary, 
N.  Y.  L.  J.,  Jan.  20,  1914.  Cohalan,  Surr.,  in  )MaMer  of  Neustadter,  N.  Y. 
L.^.,  Aug.  l6,  1913,  held  that  if,  at  the  time  of  appraisal  the  cOrploration 
had  not  yet  been  formed,  no  exemption  could  be  granted  as  its  "  charitable'" 
character  could  hot  be  predicated  upon  aught  but  its  actual  charter. 

"Religious"  corporation  means  one  "organized  for  religious  purposes." 
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Relig.  Corp.  Law.  But  it  means  more.  It  contemplates  atf  organization 
ecclesiastically  governed  and  having  as  its  primary  purpose  the  public 
worship  of  God.  See  Matter  of  Watson,  171  N.  Y.  256.  So  a  missionary 
society,  which  may  fall  under  the  head  sejiarately  given  {Matter  of  Saltus, 
N.  Y.  L.  J.,  Feb.  4,  1902),  or  a  Y.  M.  C.  A.,  Matter  of  Fay,  37  Misc.  532, 
which  is  benevolent,  while  they  may  have  religious  purposes  ^.re  not  in 
the  caitegory  of  the  exemption.  In  Matter  of  Prall,  78  ApJ).  Div.  301, 
the  name  "missionary"  in  the  title  of  a  society  whose  purposes  were  solely 
religious  was  deemed  not  to  derogate  from  its  real  nature  as  a  religious 
corporation.  But  the  law  itself  now  includes  with  religious  corporations 
those  organized  exclusively  for  Bible  or  tract  purposes. 

Again,  the  words  "exclusively  organized  for"  do  not  quaUfy  all  the 
classes  of  institutions.  So  the  Metropolitan  Museum  of  Art  was  held  to 
be  an  "educational"  institution,  and  so  exempt  in  Matter  of  Mergentine, 
129  App.  Div.  367,  aff'd  195  N.  Y.  572.  So,  in  Matter  of  Arndt,  71  Misc. 
390,  the  "Arnot  Art  Gallery."  See  Matter  of  Moses,  138  App.  Div.  525, 
as  to  scrutiny  of  charter  and  partial  exemptions.  So  scrutinizing  its  char- 
ter, it  was  held  in  Matter  of  McCormick,  71  Misc.  95,  that  the  Amer.  Bap- 
tist Publication  Society  was  taxable. 

(c)  Institutions  having  missionary,  charitable,  philanthropic  or  be- 
nevolent aims,  and  organized  under  the  Membership  Corporations  Law 
must  find  their  exemption  specifically  in  the  law.  They  must  be  incor- 
porated. See  Matter  of  Higgins,  55  Misc.  175,  where  the  following  were 
exempted:  General  city  hospital;  Public  library;  Society  for  the  Protec- 
tion of  Homeless  and  Dependent  Children.  And  Matter  of  Moses,  60 
Misc.  637,  modf.  138  App.  Div.  525,  by  holding  the  Brooklyn  S.  P.  C.  C. 
only  partially  exempt,  i.  e.,  as  being  in  B  class  as  above  tabulated. 

In  Matter  of  Moore,  66  Misc.  116,  Craig  Colony  for  Epileptics  and  the 
W.  C.  T.  U.  of  Ballston  Spa,  were  held  exempt,  and  in  Matter  of  Field, 
71  Misc.  396,  another  W.  C.  T.  U.  Society  was  exempted. 

The  rule  as  to  establishing  the  claim  is  thus  stated  by  Fbwler,  Surr.,  in 
Matter  of  Townsend,  N.  Y.  L.  J.,  March  28,  1912: 

Under  the  Transfer  Tax  Law  in  existence  at  the  time  of  decedent's  death  prop- 
erty bequeathed  to  a  charitable  or  benevolent  corporation  was  exempt  from  taxar 
tion,  provided  no  officer,  member  or  employee  received  any  pecuniary  profit  from 
the  operations  of  the  corporation  beyond  a  reasonable  compensation  for  his  services 
or  as  proper  beneficiaries  of  its  strictly  charitable  purposes,  and  provided  the  cor- 
poration was  not  a  guise  for  making  pecuniary  profit  for  itself  or  its  members  (sec. 
221,  chap.  368,  Laws  of  1905).,  From  this  it  appears  that  befpre  a  corporation  is 
entitled  to  the  exemption  prescribed  by  this  section  there  must  be  adduced  before 
the  appraiser  such  evidence  as  will  enable  him  to  determine  whether  it  is  a  benevo- 
lent or  charitable  organization,  and,  if  so,  whether  any  member  Or  employee  receives 
pecuniary  profit  other  than  a  reasonable  compensation  for  his  services,  etcj  In 
the  absence  of  such  evidence  he  would  not  be  justified  in  reporting  that  a  bequest  to 
such  a  corporation  is  exempt  from  taxation.  Yazoo  &  M.  V.  R.  R.  v.  Adams,  180 
U.  S.  1;  Church  of  Si.  Monica  v.  Mayer,  etc.,  119  N.  Y,  91.  The  appraiser  was 
therefore  correct  in  reporting  that  the  bequest  to  the  New  York  Exchange  for 
Women's  Work  was  taxable. 
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And  he  goes  on  to  point  out  the  complications  that  naay,  result  if  such 
proof  be  not  tjunely  proffered. 

In  the  Moses  Case,  supm,  the  following  were  exempted:  Young  Men's 
Christian  Association  of  Brooklyn,  Brooklyn  Society  Preyentipn  of  Cruelty 
to ,  Children  and  Young  Women's  Christian  ^^SQCf ^tion  of  Brooklyn .  See 
opinion  of  Ketcham,  Surr.  !;; ,     -,     .  , 

§  856.  Charter  exemptions. — The  principle  Tyhiqh  the  legislature  has 
always  seemed  to  follow  of  making  a  clear  c^istjLaction,  where,  taxation  ris 
concerned,  between  a  strictly  religious  corppratiqn  and  a.  charitable  cor- 
poration, pr  corporation  organized. for  missionary  or  other  beneficent  work, 
led  that  body  in  1900,  to  pass  an  act  which,  by  its  express  terms,  removed 
the  exemption  contained  in  §;4  of  th^  Tax  Law  so  far  as  it  applied  to  any 
transfer  tax,  and, thus  made,  gifts  to  .qharitable  corporations  subject, |to 
this  tax.  Laws  of  ligOO,  chap.  382,  §  2.  This  law  is  now  §  244  of  the  tax 
Law  and  is  as  follows:  ''The  exemption  enumerated  in  §  4  of  this  chapter 
shall,  not  be  construed  as  being  applicable  in  any  manner  to  the  provisions 
of  this  article."    We  have  already  referred  to  this  above. 

In  the  proceedings  brought  since  the  passage  of  this  amendment  it  was 
strenuously  contended  that,  at  least,  the  amendment  did  not  affect  legacies 
going  to  charitatjle  corporations  expressly  exempt  by  their  charter,  and 
it  was  so  held  in  Matter  of  Howell,  34  Misc.  40,  where  gifts  to  the  Young 
Men's  Christian  Association  of  Brooklyn  and  the  Industrial  School  of  the 
city  of  Brooklyn  (thgse  corporations  being  exenipt  from  ,tax  by  their 
charters),  were  held  not  subject  to  transfer  tax;  but  the  question  as  noted, 
(ftbove,  has  recently  been  settled  by  the  Coijrt  of  Appeals  adversely  to 
this  view.  Matter  o/  Huntington,  168  N.  Y.  399.  In  that  case  the  tes- 
tator, C.  P.  Huntington,  bequeathed  four  separate  legacies  to  the  Roose- 
velt Hospital,  Children's  Aid  Society,  the  New  York  Society  for  the  Relief 
of  the  Ruptured  and  Crippled,  and  the  American  Fernale  Guardian  So- 
ciety and  Home  for  friendless,  respectively. ,  The  two  societies  first  nanied 
were  expressly. exenipt  frpm,  taxation  by  virtue  of  special  legisktive  acts; 
the  two  last  named  had  no  such  exemption.  The  Appellate  Division  held 
that  the  special  exemptions  of  the  property  of  the  Roosevelt  Hospital 
and  Childreri's  Aid  Society  relieved'  them  from  transfer  tax,  but  that,  in 
the  case  of  the  other  two  societies,  their  legacies  were  taxable  under  the 
amendment  of  1900.  The  Coujf  of  Appeals,  however,  while  following 
the  Appellate  Division  so  far  as  the  legacies  to  the  two  corporations  not 
specially  exempt  were  concerned,  held  that  the  legacies  to  the , Roosevelt 
Hospital  and  Children's  Aid  Society  were  also  taxable  and  that  the  Gen- 
er^-l  Tax  Law  of  1896  operated  as  a  repeal  by  imphcation -of  all  former 
statutes,  general  and  special,  upon  the  subject  of  exemptipn  from  taxation. 
The  decisions  are  carefully  reviewed  by  Miller,  J.,  in  Matter  of  Kudelski, 
144  App.  Div.  100  (Cooper  Union  case). 

§  857.  Tax  on  every  devolution. — Jure  mariti.  An  application  for 
exemption  was,  made  to  Surrogate  Fitzgerald  of  New  York  County  in 
Matter  of  the  Estate  of  Anna  H.  Preston,  reported  in  tlae  New  York  Law 
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Journal  of  May  28,  1901.  The  decedent  died  intestate  without  descend- 
ants and  her.  estate  consisted  wholly  of  personalty.  The  husband  claimed 
that  he  took  the  assets  by  virtue  of  his  marital  rights,  and  that  it  was, 
therefore,  not  subject  to  tax.  The  Surrogate  held,  however,  that  the  tax 
was  not  limited  to  transfers  of  property  effected  by  the  statute  of  distribu- 
tion or  descents,  but  operates  upon  any  transfer  of  property  effected  by 
operation  of  law  upon  the  death  of  a  person  omitting  to  make  a  valid  dis- 
position thereof,  and  that  the  estate  was,  therefore,  taxable.  But  this 
ruling  could  not  stand.  In  a  very  recent  case.  Matter  of  Andrews,  N.  Y. 
L.  J.,  Feb.  21,  1912,  Fowler,  Surr.,  overrules  this  theory,  citing  Matter 
of  Qreen,  144  App.  Div.  232,  as  to  intestate  property,  but  holds  that  if 
the  husband  takes  by  will  he  cannot  evade  the  appropriate  tax.  He 
observes: 

An  order  assessing  a  tax  upon  the  interest  of  the  husband  as  sole  legatee  was 
duly  entered  upon  the  report.  The  husband,  who  is  also  the  executor,  now  contends 
that  he  took  title  to  the  property  by  virtue  of  his  marital  rights  and  not  under  the 
will  of  the  decedent,  and  that  the  estate  of  the  decedent,  therefore,  is  not  subject 
to  a  transfer  tax.  The  rule  of  the  common  law  which  authorized  a  husband  to  take 
the  personal  property  of  his  deceased  wife  by  virtue  of  his  marital  rights  has  not, 
in  so  far  as  it  applies  to'  the  case  of  a  married  woman  dying  intestate  and  without 
descendants,  been  changed  by  the  various  enabling  statutes  in  relation  to  married 
women.  Robbins  v.  McClure,  100  N.  Y.  328.  Therefore,  when  a  woman  dies 
intestate  leaving  a  husband  and  no  descendants  her  husband  is  entitled  to  her  per- 
sonal property  jure  mariti.  Matter  of  Russell,  168  N.  Y.  178;  Barnes  v.  Underwood, 
47  N.  Y.  351.  The  property  to  which  a  husband  thus  becomes  entitled  is  not  subT 
ject  to  a  transfer  tax.  Matter  of  Green,  144  App.  Div.  232.  Therefore,  if  the  de- 
cedent herein  had  died  intestate  no  transfer  tax  could  be  imposed  upon  the  personal 
property  of  which  she  died  possessed.  But  she  made  a  will  by  which  she  disposed 
of  all  her  personal  property,  and  this  will  was  duly  probated  by  this  court.  If  the 
husband's  title  to  the  property  was  acquired  by  virtue  of  the  provisions  of  decedent's 
will,  then  the  property  is  subject  to  a  transfer  tax  (subd.  1,  sec.  220,  of  the  Tax  Law). 
He  had  no  title  to  the  property  during  the  life  of  his  wife  because  she  was  the  sole 
owner  of  it  (sec.  50,  Domestic  Relations  Law).  The  only  right  in  regard  to  her 
personal  property  which  he  acquired  by  virtue  of  his  marriage  was  a  right  to  the 
possession  of  so  much  of  it  as  she  did  not  dispose  of  during  her  life  or  by  a  valid  tes- 
tamentary instrument,  provided  she  left  no  descendants.  Vallance  v.  Bavsch,  28 
Barb.  633;  Burke  v.  Valentine,  52  Barb.  422.  But  as  the  decedent  disposed  of  all 
her  personal  property  by  a  valid  testamentary  instrument,  the  husband  did  not 
become  ehtitled  to  any  of  iijure  mariti.  The  fact  that  the  decedent  bequeathed  all 
her  personal  property  to  her  husband  does  not  detract  from  the  force  of  this  con- 
clusion because  by  bequeathing  it  to  him  she  effectually  disposed  of  all  her  personal 
property  and  thus  prevented  the  accrual  of  his  right  to  any  of  it  jure  mariti.  As 
he  did  not  acquire  title  to  the  property  by  virtue  of  his  marital  rights,  but  under 
and  in  accordance  with  the  provisions  of  decedent's  will,  the  transfer  of  the  prop- 
erty is  taxable.  It  would  appear,  therefore,  that  the  order  fixing  tax  should  be  af- 
firmed. 

The  Green  case  follows  the  Matter  of  Sidrbuck,  137  App.  Div.  866,  aff'd 
201  N.  Y.  531. 

Following  this  decision,  the  Legislature  jprbmptly  amended  §  243  of  the 
Tax  Law  by  including  in  its  definition  of  what  should  pass  by  "the  intes- 
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tat^  laws  of  this. State,"  the  husband's  right  as  tenant  by  the  curtesy,  or 
the  right  of  a  husband  to  succeed  to  the  personal  property  of  his  wife 
who  dies  intestate  leaving  no  descendants  her  surviving.  ,  . 

A  similar  arbitrary  grip  on  property  is  shown  by  subd,  7  of  §  220  (chap. 
664,  Laws  1915)  taxing  the  survivor's  right  to  exclusive  ownership  in  joint 
property  in  the  cases  there  specified. 

§  858.  Joint  property.— Subdivision  7  of  §  220,  quoted  above,  repre- 
sents another  "barrier  biurned  away."  Persons  in  contemplation  of  death 
or  for  business  reasons  or  for  convenience  were  putting  bank  accounts, 
shares,  and  other  property  coming  within  the  definition  of  "intangible 
property"  in  §243,  into, their  joint  names  so  that  the  ownership  of  the 
survivor  was  dependent  neither  upon  a  will  nor  upon  the  intestate  law 
of  succession,  thus  avoiding  a  tax.  See  Matter  of  Tilley,  166  App.  Div. 
240,  aff'd  215  N.  Y.  702.  The  amendment  followed  ahnost  immediately 
on  the  decision  of  the  Appellate  Division,  becoming  a  law  May  20,  1915. 
The  subdivision  -does  not  draw  any  distinction  between  resident  and  non- 
resident decedents;  only  between  tangible  and  intangible  property.;  It  is 
therefore,  under  the  maxim  "inclusiQ  unius  exclusio  alterius"  a  legislative 
recognition  of  the  exclusion  from  taxation  of  real  property,  and  goods, 
wares  and  merchandise  and  such  like  property  if  held  jointly  or  by  the 
entirety.    This  includes  partnership  realty  and  stock  on  hand. 

§  859.  Gifts  inter  vivos  and  causa  i^ortis. — It  will  be  noted  that  the 
language  of  the  act  makes  taxable  all  transfers  by,  deed,  grant,  bargain, 
sale  or  gift  made  in  contemplation  of  the  death  of  the  grantor,  vendor  or 
donor  or  intended  to  take  effect  in  possession  or  enjoyment  at  or  after'  such 
death.  Section  220,  subd.  4.  In  Matter  of  Keeney,  decided  by  thfe  U.  S. 
Supreme  Court,  Jan.  9,  1912  (see  N.  Y.  L.  J.,  Jan.  23,  1912)  the  validity 
of  such  a  tax  on  transfers  creating  "artificial  technical  estates  with  limi- 
tations over"  was  upheld  as  being  not  a  property  tax,  but  in  the  nature 
of  an  excise  tax  on  the  transfer  of  property.    Id.  194  N.  Y.  280  aff'd. 

The  essential  elements  to  constitute  such  a  gift  are  that  it  must  have 
been  made  in  contemplation  of  the  donor's  impending  death,  by  a  clearly 
expressed  intentioui  to  give  in  pr(;eseriti;  .the  subject-paatter  of  the  gift 
must  have  been  delivered  and  the  donor  must  have  died  from  the  existing 
ailment  or  peril  without  revocation  of  the  gift.  O'Brien  v.  E.  S.  Bank, 
99  App.  Div.  77,  79,  citing  Champney  v.  Blanchard,  39  N.  Y.  tlliGrymes 
v.  Hone,  49  id.  17;  Ridden  v.  Tlirall,  125  id-  572.  See  also  Matter  of  Palma, 
117  App.  Div.  366;  Matter  of  Kidd,  188  N.  Y.  274;  Matter  of  Baker,  83 
App.  Div.  530. 

Hence,  it  would  seem,  to  an.untutored  mind,  that  if  the  tramsfer  be 
made  deliberately  and  not  in  illness  or  articulo  mortis,  it  would  never  be 
deemed  causa  mortis.^  Many  of  the  savings  bank  account  cases  involve 
this  element  df  deliberation.  Therefore  the  ^ate  stands  on  the  words 
"intended  to  take  effect  ...  at  or  after  .  .  .  death,"  and  §  239  of  the 
ac,i  requires  County  Clerks,  or  Registers  to  report  to  tl^e  Comptroller,  all 
transfers  which  appear  to  he  ms^de  with  such  iijtent! 
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Proof  of  delivery  must  be  explicit.  See  Matter  of  Loewi,  75  Misc.  57, 
and  cases  cited  by  Fowler.  See  also  Matter  of  Raleigh,  75  Misc.  55,  as  to 
effect  of  §§  270  and  278  of  Tax  Law  in  case  stock  transfer  stamps  were 
not  aflSxed  to  stock,  in  which  case  no  evylence  can  be  received  by  Surrogate 
of  the  transfer. 

The  question  of  interest  to  the  State,  therefore,  is  the  time  at  which  the 
transfer  is  complete,  and  effectual.  Delivery  of  the  pass  book  is  a  con- 
trolling factor  in  determining  whether, the  "trust"  may  still  be  revocable 
before  death.  See  Matter  of  Rudolph,  92  Misc.  347,  and  cases  discussed. 
See  Schouler  on  Pers.  Prop.,  vol.  II,  §  86,  as  to  effect  of  postponement  of 
delivery.  See  als9  Augsburg  v.  Shurtliff,  180  N.  Y.  138,  as  to  effect  of 
mutual  ordei;  to  savings  bank,  to  pay  to  "survivor"  of  two  depositors.  In 
Kelly  V.  Beers,  194  N.  Y.  49,  the  Court  says  the  mere  form  of  a  "survivor" 
account  is  not  conclusive  as  proof  of  intent  or  as  to  effect  of  the  account. 

That  is,  the  accoimt  may  be  opened  in  language  importing  joint  owner- 
ship by  the  decedent  and  the  claimant  survivor  with  final  sole  ownership 
in  such  survivor-  Yet  the  intent  to  give  ultimate  sole  ownership  to  the 
sui^vivor,  it  is  held,  must  be  "evidenced  also  by  circumstances  surround- 
ing and  characterizing  the  transaction."  See  cases  cited  at  pp.  55  and  56. 
If  the  gift  merely  contemplate  joint  ownership  it  is  no  longer  useful  as 
avoiding  the  tax. 

See  Jl^atter  of  Dohsotri,  73  Misc.  170,  where  testator""  sold  the  cow,  but 
hung  on  to  th,e  tail  and  milk!"  If  ^^curities.,  are  conveyed  to  a  trustee  by 
an,  irrevocable  conveyance  and  the  transfer  is  complete  upon  the  execution 
and  delivery  of  th,€  deed,  the  transfer  is  in  the  nature  of  a  gift  inter  vivos 
and  would  not  be  taxable;  but  where  the  conveyance  is  alterable  or  amend- 
able by  consent  of  the  grantor  and  the  trustee,  and  the  actual  interest  or 
right  of  enjoyment  is  postponed  until  the  death  of  the  grantor,  it  is  clear 
that,  within  the  ,i;ntent  of  the  act,  the  transfer  is  subject  to  the  tax.  Mat- 
ter of  Bostwick,  160  N.  Y.  489;  Matter  of  Cruger,  54  App.  Div.  405  (aff'd 
166  N.  Y.  602);  Matter  of  Green,  ^53  N.,Y-  223,  citing  In  re  Seaman,  147 
N.  Y.  77.  See  also  Matter,  of  Skinner,  4^  Misc.  559;  Matter  of  Brandreth, 
169  N.  Y.  437;  Matter  of  Cornell,  110  n!  Y.  423.  (See  below  discussion  of 
Masury  ca,se.)  So,  where  a  trust  company  receives  property  to  administer 
during  t,he  life  of  the  grantor  fpr  his  befljCfit,  apd  to  turn  over  the  same, 
after  his  death,  to  persons  ,in(iicated,  in  hi.S;  will,  the  transfer  is  peculiarly 
within  the  intent  of  the  act  and  subject  to  th,e  tax.  Matter  of  Ogsbury,  7 
App.  Div.  71  (see  opinion  of  WilUams,  J.) .  In  Matter  of  Edgerton,  however 
(35,  App.  Div,,125),  a  tran|Sfef  of  the  grejiter  portion  of  his  property  was 
made  by  a  man  seventy-two  years  ojd,  four  years  before  his  death.  On 
the  transfer  Jtip  took  back,  frpm  the  different  transferees,  bonds  condi- 
tioned for  the  payment  to  him  of  a  certain  sum  of  money  per  annum  until 
his  dea,th.  The  obhgo];s  further  agreed  to  deposit  with  a  trust  company, 
as  collateral  security  for  the  performance  of  the  conditio.n  of  the  bonds, 
the  securities  so  transferred  to  them,  the  same  to  remain  so  on  deposit 
until ,  the  4?^th,  of  transferrer,  the  trust  company  being  authorized  to 
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collect  the  dividends  on  securities  in  case  of  failure  of  the  obligors  to  -make 
payment  of  the  income  to  the  life  beneficiary  until  a  sufficient  amount 
should  have  been  collected  by  it  to  pay  the  amount  due,  or  upon  reasonable 
notice  to  both  parties  to  sell  so  much  of  the  securities  oh  deposit  with 
them  as  might  be  necessary  to  reahze  the  sum  due.  It  was  here  held  that 
the  transfers  were  intended  to  take  effect  in  possession  and  enjoyment  at 
the  time  that  they  were  made,  and  were,  therefore,  not  within  the  statute. 
To  the  same  effect  see  Matter  of  Cary,  31  Misc.  72;  Matter  of  Thome,  44 
App.  Div.  8,  rev'g  27  Misc.  624;  Matter  of  Spaulding,  49  App.  Div.  511; 
Matter  of  Mahlstedt,  67  App.  Div.  176;  Matter  of  Cornell,  66  App.  Div.  162; 
Matter  ofBullard,  37  Misc.  663,  aff'd  76  App.  Div.  207.  And  on  the  general 
question  as  to  what  is  a  gift  inter  vivos,  see  opinion  in  Matter  of  Swade,  65 
App.  Div.  592.  See  also  Matter  of  Reichert,  38  Misc.  288.  Matter  of  Price, 
Beckett,  Surr.,  62  Misc.  149. 

Surrogate  Marcus  in  Matter  of  Spaulding,  22  Misc.  420  (aff'd  49  App. 
Div.  541),  discusses  at  length  the  difference  between  gifts  causa  mortis 
and  gifts  inter  vivos.  And  he  observes  (at  p.  424) :  "  Gifts  apparently  inter 
vivos  may  nevertheless  have  attached  to  thenl  such  conditions  and  cir- 
cumstances that  clearly  bring  them  within  the  statute,"  and,  he  intimates, 
"gifts  inter  vivos  where  the  grantor  is  in  extremis,  would  doubtless  come 
within  the  purview  of  the  statute." 

But  in  a  later  case  {Matter  of  Mahlstedt,  67  App.  Div.  176)  the  Appellate 
Division  of  the  Second  Department  held  that  where  the  president  of  a 
corporation  being'  ill,  transferred  to  his  wife  all  of  his  stock  in  the  cor- 
poration with  the  exception  of  one  share,  wliich  transfer  was  absolute 
upon  its  face,  and  at  the  same  time  made  a  will  by  which  he  made  his  wife 
the  sole  beneficiary,  the  fact  that  the  testator  died  within  three  weeks 
after  the  transfer,  and  that  he  died  of  the  same  illness  with  which  he  was 
afflicted  at  the  time  of  the  transfer,  had  no  bearing  upon  the  question. 
The  court  says  (p.  179) : 

"The  only  point  to  be  determined  is  whether  the  transfer  was  made  in 
the  then  belief  that  he  was  not  going  to  get  well;  that  it  was  made  in  con- 
templation of  his  impending  death  and  for  the  purpose  of  defrauding  the 
State  of  the  transfer  tax,  for  that  is  the  essence  of  the  matter,  and  there  is 
no  presumption  that  a  man  intends  to  commit  a  fraud  of  any  kind.  The 
rule  is  also  well  settled  that  where  two  inferences  may  be  drawn  from  a 
given  state  of  facts,  one  of  which  is  lawful  and  the  other  unlawful,  the  result 
which  is  consistent  with  innocence  is  to  prevail.  Looking  at  the  facts'  in 
this  cas.e  in  the  light  of  these  rules,  we  are  led  irresistibly  to  the  conclusion 
that  they  do  not  warrant  holding  that  the  transfer  of  the  559  shares  of 
stock  was  made  in  contemplation  of  death,  in,th6  sense  in  which  that 
phrase  is  used  in  the  statute." 

But  where  a  father  transferred  his  stock  in  a  corporation  to  his  daughters 
without  consideration  and  upon  condition  that  he  should  receive  the  divi- 
dends and  have' a  right  to  vote  upon  the  stock  until  his  death,  it  was  held 
that  such  a  transfer  was  subject  to  tax  withih  the  provision  of  the  statute. 
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Matter  of  Brandreth,  28  Misc.  468.  To  the.  same  effect  see  Matter  of  Sharer, 
36  Misc.  502.  In  this  case,  after  the  death  of  Sharer,  there  were  found  in  a 
box  of  his  at  his  hank,  on  the  outside  of  which  box  there  was  pasted  a 
paper  bearing  his  name  and  also  the  name  of  Margaret  Caldwell,  some 
unrecorded  deeds  purporting  to  convey  to  Margaret  Caldwell  and  to,  Julia 
Caldwell  certain  property  of  Sharer's,  and  also  an  executed  assignment 
of  some  shares  of  stock,  a  mortgage  to  JuUa  Caldwell  and  two  certificates 
of  deposit  with  indorsements  on  the  back  thereof  to  pay  to  the  order  of 
Julia  Caldwell.  These  instruments  were  in  envelopes  on  which  the  doctor 
had  written  "the  property  of"  the  different  transferees  (naming  them). 
The  deeds  were  all  executed  before  a  notary.  The  court,  in  holding  all 
this  property  subject  to  a  transfer  tax,  says:  "It  is  true  that  he  signed 
certain  papers  which  if  delivered  in  good  faith  and  followed  by  a  change  of 
possession  and  acts  of  ownership  on  the  part  of  the  transferee  would  be 
good  and  effectual  to  carry  an  absolute  title  away  from  him;  but  to  all 
the  world  after  the  date  of  the  alleged  delivery  he  continued  to  be  and 
remain  the  owner  of  the  property  as  before;  the  property  was  not  within 
the  reach  of  either  Margaret  or  Julia  Caldwell  when  it  went  to  Sharer's 
private  box  at  the  bank;  he  received  the  income  from  it  and  so  far  as  can 
be  determined  treated  it  as  his  own;  he  still  exercised  dominion  over' it 
and  did  not  permit  the  transfer  to  take  effect  so  far  as  the  use  or  control 
of  the  property  was  concerned  during  his  life. 

"Whatever  may  be  alleged  as  to  the  legaUty  of  the  execution  of  the 
papers  and  the  alleged  subsequent  delivery  thereof,  yet  the  property  was 
so  managed  and  such  management  acquiesced  in  by  the  parties  that  the 
transfer,  if  any,  took  effect  after  Sharer's  death. 

"  If  a  gift  were  claimed,  then  it  can  be  surely  asserted  that  the  supposed 
donor  retained  the  property  under  his  control  and  it  was  within  his  power 
to  such  an  extent  as  to  invalidate  the  gift  theory;  if  a  grant  or  transfer, 
then  the  property  was  retained  and  controlled  by  the  grantor  diu-ing  his 
life  and  never  actually  took  potential  effect  until  after  his  death."  See 
also  Matter  of  Miller,  37  Misc.  449.  See  also  Matter  of  Patterson,  146  App. 
Div.  286. 

In  Matter  of  Masury,  28  App.  Div.  580,  aff'd  159  N.  Y.  532,  on  opinion 
below,  the  Appellate  Division  in  the  Second  Department  held  that  the 
law  relating  to  taxable  transfers  did  not  apply  in  the  following  case :  John  W. 
Masury  "acting  in  good  faith  and  with  the  single  purpose  of  providing 
for  his  adopted  sons,"  executed  and  delivered  certain  deeds  of  trust  under 
which  the  adopted  sons  who  were  the  beneficiaries  were  to  receive  the 
avails  of  the  trusts  thereafter  and  during  the  lifetime  of  the  grantor;  but 
a  clause  was  inserted  in  each  deed  reserving  the  right  of  the  grantor  to 
revoke  and  annul  the  same  during  his  lifetime.  The  point  before  the  court 
was  whether  these  transfers  were  in  the  nature  of  "gifts  among  the  living 
or  whether  they  were  in  some  manner  contingent  upon  the  death"  of  the 
grantor.  And  the  court  held  the  test  to  be,  whether  first  the  beneficiaries 
were  in  the  enjoyment  of  the  property  or  the  income  from  the  property 
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prior  to  the  death  of  the  grantor;  and,  second,  whether  their  delations  to 
the  property  were  not  changed  by  the  fact  of  such  death.    It  was  held 
distinctly  that  these  deeds  were  not  intended  to  take  effect  in  possession 
or  enjoyment  "at  or  after  the  grantor's  death"  within  the  meaning  of 
§  220  of  the  Tax  Law.    Id.,  at  p.  548.    The  court  held  that  the  reservation 
of  the  right  to  revoke  and  annul  the  deed  was  a  mere  prudent  precaution, 
and  the  fact  that  the  grantor  had  not  made  use  of  it  up  to  the  time  of  his 
death,  precluded  the  presumption  that  he  would  have  done  so  at  any  time. 
And  Matter  of  Ogsbufy,  swpra,.was  distinguished.    But  in  the  same  case 
the  grantor  made  a  separate  trust  deed  transferring  securities  valued  at 
over  $100,000,  by  which  it  was  ^provided  that  the  avails  should  go  to  the 
grantor  or  his  order  durijjg  his  lifetime,  and  after  his  death  the  avails  were 
to  go  to  one  of  his  grandsons  during  his  life,  and  after  to  those  who  might 
be  designated  in  his  will  or  to  his  children.    Subsequently  to  the  execution 
of  this  last  deed,  a  direction  was  given  to  the  trustee  by  the  grantor  to  pay 
to  the  grandson,  the  beneficiary,  "all  the  net  income  arising  from  the  trust 
fimd  transferred  to  said  company  under  said  deed  by  trust  until  this  au- 
thority is  revoked  by  me  in  writing."    Under  this  deed  it  was  clear  that 
the  rights  of  the  grandson  did  not  accrue  until  the  death  of  the  grantor, 
and  this  brought  it  within  the  rule  laid  down  in  Matter  of  Seaman,  147 
N.  Y.  69,  arid  therefore  the  securities  and  property  transferred  by  the  last 
■  deed  were  held  liable  to  the  tax.    Matter  of  Masury,  supra,  at  p.  588. 
Fowler,  Surr.,  in  a  recent  opinion.  Matter  of  Smith  Ely,  N.  Y.  L.  J., 
March  6,  1912,  differentiates  between  the  Masury  case  and  the  Bostwick 
Case,  160  N.  Y.  489,  in  the  words  of  future  control  reserved  to  the  grantor. 
In  the  Masury  case  he  reserved  the  right  (unexercised)  to  revoke  or  annul. 
In  the  Bostwick  case  he  reserved  the  right  to  alter  or  amend.    That  is  he 
might  change  the  beneficiary.    Hence  the  beneficial  enjoyment  was  not 
to  take  effect  until"  grantor's  death. 

A  transfer  tax  was  laid  on  the  amount  of  sayings  bank  accounts  in  de- 
cedent's name  "in  trust  for"  others,  where,  while  "an  absolute  trust  was 
created,  the  death  of  the  depositor  was  the  culniinating  event  in  the  crea- 
tion of  the  trust."  Matter  of  Pierce,  60  Misc.  25;  Matter  of  Edwards,  32 
N.  Y.  Supp.  901.  But  the  Pierce  case  was  reversed,  132  App.  Div.  465, 
on  the  ground  that  the  gift,  constituting  a  revocable  trust  was  completed 
during  lifetime  by  some  unequivocal  act  or  declaration.  As  to  the  rule 
in  regard  to  such  deposits  see  Matter  of  Totten,  179  N.  Y.  125,  opinion  of 
Vann,  J.  It  is  restated  concisely  in  Matter  of  Farrell,  N.  Y.  L.  J.,  Jan.  31, 
1912,  thus: 

The  deposit  by  the  decedent  of  his  own  money  in  trust  for  his  children  consti- 
tuted a  revocable  trust  until  some  unequivocal  act  on  his  part  showed  that  he  de- 
sired the  gift  to  become  absolute.^  The  unequivocal  act  was  the  dehvery  of  the  bank 
books  to  the  cestvXs.quetrusterd.  MdUer  of  Totten,  179  N.  Y.  112.  The  delivery  of 
the  bank  books  to  ^;he  cestui?  que  trustent  ppristituted  a  valid  gift  inter  vivos  by  the 
deced,ent  to  his  children,  and  such  a  gift  is  not  taxable.  Matter  of  Spalding,  49 
App.  biv.  541,  aff'd  163  N.Y.  607;  Matter  of  Pierce,  132  App.  Div.  465,  unless  it 
is  made  in  contemplation  of  death  (subdiv.  4,  sec.  220  of  the  Transfer  Tax  Law). 
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The  burden  of  proof  was  upon  the  State  Comptroller  to  show  that  the  gift  was  made 
in  contemplation  of  death.  Matter  of  Palmer,  117  App.  Div.  360;  and  as  the  only 
evidence  adduced  before  the  appraiser  showed  that  the  decedent  at  the  time  he 
consummated  the  gift  by  delivery  of  the  bank  books  was  in  his  usual  condition  of 
reasonably  good  health  and  that  nothing  had  transpired  to  indicate  that  he  con- 
terriplated  his  dissolution  ill  the  immediate  future,  the  burden  was  not  sustained 
by  the  State  Comptroller. 

See  Matter  of  Brennan,  92  Misc.  423;  Matter  of  Rudolph,  92  Misc.  347; 
Matter  of  Klein,  92  Misc.  318. 

But  it  is  held  that  declarations  of  intent  in  opening  the  account  ;nade 
subsequently  are  not  admissible;  Tierney  v.  Fitzpatrick,  195  N.  Y.  433; 
not  even  if  made  in  a  codicil  showing  a  different  disposition.  .Kelly  v. 
Nat.  Savings  Bank,  124  App.  Div.  103.  See  Matter  of  Wilkens,  144  App. 
Div.  802;  Matter  of  Kaupper,  141  App.  Div.  54,  57. 

A  cognate  situation  is  presented  in  the  Matter  of  Spring,  N.  Y.  L.  J., 
Feb.  21,  1912,  where  the  court  says: 

The  executrix  appeals  from  the  order  imposing  a  transfer  tax  upon  the  transfer 
of  a  half  interest  in  ten  mortgages.  These  mortgages  were  assigned  to  the  decedent 
and  her  daughter  by  instruments  which  contained  provisions,  in  some  instances, 
that  the  survivor  of  the  two  assignees  should  become  the  absolute  owner  of  the 
bond  and  mortgage  and  that  neither  should  have  the  power  to  affect  the  rights  of 
the  last  survivor,  and,  in  other  instances,  that  the  securities  assigned  were  to  be 
held  by  the  parties  of  the  second  part  and  the  survivor  of  them.  The  executrix 
claims  that  the  transfer  to  these  two  persons  jointly,  with  right  of  survivorship, 
vested  the  title  in  the  survivor  and  that,  on  the  death  of  one,  the  title  of  the  survivor 
related  back  to  the  date  of  the  original  transfer.  It  is  of  no  importance  to  consider 
whether  or  not  these  transfers  bestowed  title  or  ownership  at  the  time  when  the 
mortgages  were  assigned.  If  the  claim  of  the  executrix  in  this  respect  were  con- 
ceded the  transfers  Would,  nevertheless,  be  taxable  under  the  expressions  of  the  stat- 
ute. It  is  apparent  that  the  decedent,  under  the  several  assignments,  received  a 
right  at  least  equal  to  that  of  her  associate  assignee  to  collect  interest  upon  the 
mortgages.  While  it  does  not  affirmatively  appear,  the  presumption  must  be  that 
each  of  the  assignees  reserved  the  right  to  interest  on  one-half  of  the  investment. 
Hence,  as  to  the  one-half  of  the  securities  involved,  in  this  discussion,  the  decedent 
held  an  interest  which  can  be  Ukened  to  an  intermediate  estate  for  her  own  life, 
and  the  daughter  (the  other  assignee)  took  a  remainder  which,  under  the  language 
of  the  Tax  Law,  was  a  transfer  "intended  to  take  effect  in  possession  or  enjoyment" 
upon  the  death  of  the  decedent.  Matter  of  Greene,  153  N.  Y.  223;  Matter  of  Bran- 
dreth,  169  N.  Y.  437;  Matter  of  Cornell,  170  N.  Y.  423;  Matter  of  Kemey,  194  N.  Y. 
281.    The  order  appealed  from  is  afiBrmed. 

For  cases  of  transfers  of  property  held  to  have  been  made  in  contempla- 
tion of  death,  see  Matter  of  Green,  153  N.  Y.  223;  Matter  of  Ogsbury,  7  App. 
Div.  71;  Matter  oflBostwick,  160  N.  Y.  489;  MaMer  of  Cornell,  170  id.  423; 
Matter  of  Bartow,  30  Misc.  27;  MaMer  of  Brandreth,  169  N.  Y.  437;  Mat- 
ter of  Sherer,  36  Misc.  502,  73  N.  Y.  Supp.  1057;  Matter  of  Pierce,  132 
App.  Div.  465;  Matter  of  Skinner,  45  Misc.  559,  92  N.  Y.  Supp.  972, 
modif.  on  other  points,  106  App.  Div.  217. 

Contra,  MaUbr  of  Mahlstedt,  67  App.  Div.  148,  73  N.  Y.  Supp.  598; 
Matter  of  Baker,  38  Misc.  151,  77  N,  Y,  Supp.  170;  Matter  of  Crary,  31 
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Misc.  72;  Matter  of  Thome,  44  App.  Div.  8,  162  N.  Y.  238;  Matter  of 
Masury,  28  App.  Div.  580,  aff'd  159  N.  Y.  532;  Matter  ^of  Spavlding,  49 
App.  Div.  541,  aff'd  163  N.  Y.  607;  Matter  of  Edgerton,  35  App.  Div.  125, 
aff'd  158  N.  Y.  671;  Matter  of  Miller,  77  App.  Div.  473;  Matter  of  Parsons, 
51  Misc.  370,  101  N.  Y.  Supp.  430,  aff'd  117  App.  Div.  321;  Matter  of 
Graves,  52  Misc.  433;  Matter  of  Hess,  110  App.  Div.  476,  96  N.  Y-  Supp. 
990,  aff.'d  187  N.  Y.  554;  Matter  of  Bullard,  76  App.  Div.  207,  78  N.  Y. 
Supp.  491. 

§  860.  Effect  of  foreign  law  and  of  decedent's  contracts. — Two  ques- 
tions arising  out  of  the  community  law  of  other  States  have  come  before 
an  appraiser  in  New  York  County  and  are  of  sufficient  interest  to  be  spoken 
of  here.  •  In  the  first  case  {Matter  of  Van  Benthuysen,  report  filed  June, 
1902),  a  resident  of  Louisiana  died  leaving,  among  other  assets,  bank  de- 
posits in  New  York  State.  It  was  contended  by  his  executors  that  be- 
cause of  the  fact  that  the  laws  of  Louisiana  provided  for  a  community 
interest  on  the  part  of  the  wife  in  one-half  of  the  decedent's  property,  one- 
half  of  the  amount  of  these  deposits  should  be  exempt  from  tax  as  they 
passed  to  the  wife  under  the  community  laws  of  Louisiana  and  not  by  will 
or  intestacy. 

The  other  case  was  Matter  of  Steinbrugge,  report  filed  July,  1902.  Mr. 
Steinbrugge,  at  the  time  of  his  marriage,  was. a  resident  of  Hawaii,  where 
the  Code  Napoleon,  which  recognizes  the  community  law,  prevails.  He 
entered  into  an  antenuptial  agreement  by  which  his  future  wife  was  to 
take,  upon  his  death,  absolutely  one-half  interest  in  his  estate.  Some 
years  after  marriage  Mr.  and  Mrs.  Steinbrugge  came  to  this  State  to  five, 
and  he  died  a  resident  of  the  State.  It  was  contended  that  this  ante- 
nuptial agreement  operated  to  transfer  one-half  of  the  husband's  property 
to  the  wife  absolutely  on  the  death  of  Mr.  Steinbrugge,  and  that  this 
half  was  not  subject  to  tax.  In  both  cases  the  appraiser  found  for  the 
State. 

In  the  latter  case  it  would  appear  to  be  clear  that  the  parties  to  the 
antenuptial  agreement,  by  becoming  residents  of  New  York  State,  had 
made  themselves  amenable  to  the  New  York  law,  and  that  no  contract 
made  between  them,  while  residents  of  another  State  or  country,  could 
operate  to  defeat  the  right  of  this  State  to  a  tax  on  the  estate.  Some 
doubt,  however,  is  thrown  on  this  proposition  because  of  a  decision  made 
May,  1902,  in  Matter  of  Baker,  38  Misc.  151.  Here  the  Surrogate  of  Monroe 
County  has  declared  that  an  interest  passing  to  the  wife  of  a  resident 
decedent  under  an  antenuptial  agreement  was  not  subject  to  tax.  This 
case  was  affirmed,  83  App.  Div.  530,  on  the  ground  that  the  contract 
created  a  debt  of  the  decedent  obligor,  which  while  enforceable  only  from 
and  after  his  death,  was  no  more  taxable  than  any  other  debt.-  It  is  to  be 
noted  this  agreement  was  in  Ueu  of  dower.    (See  next  section.) 

In  the  Van  Benthuysen  case  a  different  proposition  enters,-  i.  e.,  that 
as  to  whether  comity  of  States  would  require  the  recognition  of  a  law  of 
the  State  of  the  domicile,. a  recognition  which  would  result  in  substantial 
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money  loss  to,  the  ,8tate!  whose  oomity  is  inyoked.  The  rule  settled  by  the 
Matter  of.,  Majot,  19,9  N,  Y.  29,  turns  on  the  loss  of  foreign  domicile.  A 
and  B  intermarried  in  France,  where  the  wife  has  a  community  interest 
in  her  husband's  property  at  and  after  marriage.  They  came  to  New  York 
and  settled,  Held  that  as  to  all  property  acqui;red  her^  after  settling  here, 
the  New  Yorl^  law  operated,  and  thp  interest  was  taxable.  See  Matter  of 
Cummings,  142  App.  Jpiy.  377,  rev'g  63  Misc.  621,  above  discussed. 

I  861.  When  antenuptial  agreement  may  obviate  tax. — But,  it  must 
be  reiterated,  as  in  .§,859,  the  question  for  the  ^tate  is,  when  did  the  trans- 
fer, become  complete?.  In  the  Matter  of  Miller ^  77  App.  Div.  473,  the 
transfer  by  virtue  of  such  a  cpntract  became  complete  ifiter  vivos  and  sub- 
sequent relations,  acts  and  decease,  were  held  not  to  alter  the  effect  of 
such/ complete  deliyery. .  See  for  the  opposite  situation.  Matter  of  Bran- 
dreth,  169  N.  Y.  437;  Matter  of  Green,  153,N.  Y-  223.  So  where  the  ante- 
nuptial agreement  is  to  niake  a  wUl,  and  the  contractor  do  so,  the  transfer 
is  by  the  will  and  is  subject  to  the  tax.  Matter  of  Kidd,  188  N.  Y.  274. ,  If 
the  contractor  do  not  perforna  the  contract,  but  his  devisee,  or  heir,  or 
executor-trustee  is  compelled  to  do  so, by  judgment  of  a  competent  court, 
the  effect,  as  to  taxability,  is  the  same.  Ibid.,  citing  Phalen  v.  tl.  S.  Trust 
Co.,  186  N.  Y.  178.  In  Matter  of  Majot,  199  N.  Y.  29,  Haight,  J.,  reviews 
the  authorities  in  an  able  opinion,  2-  v.  See  Matter  of  Baker,  83  App.  Div. 
530,  aff'd  178  N.  Y.  575. 

§  862.  Powers.^Subdivision  5  pf  §  220  as  to  powers  and  their  exercise 
gave  rise  at  first  to  considerable  discussioif  and  a  variety  of  decisions,  but 
that  law  has  now  been  pretty  thoroughly  construed  by  the  highest  court-S: 
See  Matter  of  Delano,  176  N.  Y.  486,  rev'g, 82  App.  Div.  147.  In  this 
case  the  power,  exercised  by  will,,  was  derived. from,  a  deed  executed  before 
the  act  was  passedi  This  subdivision  is  an  amendment  passed  by  the  legis- 
lature of  ,1897  (chap.  284  of  th£  Laws  of  that  year),  and  was  designed  to 
meet  the  ruling  of  the  Qourt  of  Appeals  in  Matter  of  Harheck,  161  N.  Y. 
211,  that  the  appointees  of  a  power  take  under  the  will  creating  the  power 
and  not  imder  the  instrument  by  which  the  power  is  exercised.  The  con- 
stitutionality of  that  amendment  was  vigorously  assai],ed.  The  questions 
involved,  however,  were  largely  disposed  of  in  ijfaifer  of  Vanderbilt,  50 
App.  Div.  246,  affirmed  without  opinion,  163  N.  Y.  597.  (A  later  deci- 
sion in  the  matter  of  the  same  estate  was  affirmed  by  the  same  court  on 
the  decision  in  this  case  in  58  App.  Div.  619,  and  this  last  decision  was 
affinned  without  opinion  by  the  Cpjjrt  pf  Appeals  in  166  N.  Y.j640.)  By 
the  will  of  WUUam  H.  Vanderbilt,  who  „died  in  1885,  a,  trust  fund  was 
established  in  favor  of  his  son,, Cornelius  Vanderbilt,  for  Life,  the  testator 
directing  that,  upon  the  death  of  .Cprnelius,  the  fund  should  be  paid  to  his 
lawful  issue  in  such  shares  pr  proportions  as  Cornelius  might,  by  his  will, 
direct  or  appoint,  ,and,  in,  defa,ult  pf  siich  appointment  the  gift  was  made 
dijcectly  to  the.  issue  of  CorneMus, with,  an  alternative  disposition  upon 
failure  of  such,  issue.  ,:Cpj;nelius  Vanderbilt  died  in  1899,  leaving  a  will  by 
the  tenns  pf  which  he  exercised  the  power  in  qjuestion  in  favQi;  of  his  issue. 
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At  the  time  of  the  death  of  William  H.  Vanderbilt  there  was  no  tax  to 
lineal  descendants,  and  it  was  contended  that,  as  the  rights  under  the  will 
were  fixed  at  the  time  of  his  death,  no  later  law  could  affect  those  rights: 
that  a  law  which  attempted  to  tax  the  beneficiaries  of  the  power  exercised 
by  Cornelius  Vanderbilt  was  unbonstitutioMl;  that  the  execution  by 
CorneUus  of  the  power  of  appointment  related  back  to  the  will  of  the 
father,  and  that  the  interests  affected  by  the  exercise  of  the  power  were 
to  be  regardied  as  coming  under  the  adrhinistration  of  WiUiam  H.  Vander- 
bilt's  estate  and  should  be  controlled  by  the  law  existing  at  the  tube  of 
his  death.    It  was  held,  however,  that,  although  ithe  execution  of  a  power 
made  for  certain  purposes  relates  back  to  the  instruifieiit  conferring  the 
power,  there  was  no  complete  vesting  of  the  estate  in  the  donees  of  the 
power  until  that  power  was  exercised,  citing  Matter  of  Stewart,  131  N.  Y. 
274,  and  that  the  taw  in  fotce  at  the  time  of  the  exercise  of  the  power,  and 
hot  of  the  creation  of  the  power,  controlled.    To  the  same  effect  see  Matter 
of  Potter,  51  App.  Div.  212;  Matter  of  Tucker,  27  Misc.  616,  &M  Mattei-  of 
Dows,  167  N.  Y.  227,  aff'd  as  Orr  v.  Oilman,  183  U.  S.  278.     This  last 
case  alsb  held  that  although  the  property  devised  by  the  testator  who 
created  the  power  was  at  that  time  real  estate,  as  it  consisted  of  personal 
property  when  the  power  was  exercised,  it  was  subject  to  tax.    Not  only 
is  law  in  force  and  charader  of  property  at  time  of  exercise,  not  of  creation, 
controlling,  but  also  the  locus  of  the  property  at  death  of  donee  (i.  e.,  when 
exercise  of  power  is  operative)  (|etermines  taxability.    If  here  it  is  taxable, 
if  not,  it  is  not  taxable.    Matter  of  Fedfing';  200  N.  Y.  340,  aff'g  138  App. 
Div.  881.    See  Matter  of  Delano,  l76  N.  Y.  486;  Chanler  v.  Kelsey,  205 
U.  S.  466;  Matter  of  Kissell,  65  Misc.  443. 

So  also  it  is  the  relationship  of  the  donee  to  the  appointee  that  regulates 
the  rate  of  tax  on  the  exemption.    Matter  of  Rogers,  172  N.  Y.  617. 

Again  the  original  will  may  have  been  "foreign  and  the  estate  outside 
this  State;  but  if  the  donee  become  a  resident,  exercise  the  power  and  the 
ultimate  estate  pass  thereby,  it  is  taxable  here.  MoMer  of  Fraiier,  N.  Y. 
L.  J.,  March  28,  1912. 

But  where  an  original  testatrix  by  her  will  gave  her  property  to  her 
husband  for  life  with  power  of  disposition  during  his  life,  and  by  will,  and 
directed  that  the  residue  or  so  much  thereof  as  should  remain  at  the  death 
of  the  life  tenant  undisposed  of  should  then  pass  to  two  certain  legatees  or 
the  survivor,  and  the  first  testator  died  before  the  Collateral  Inheritance 
Tax  6f  1885  was  passed,  but  the  life  tenant  died  in  1894  having  exercised 
his  power  of  disposition,  or  atterhpted  to  do  so  by  direetiiig  the  transfer 
of  the  property  coming  to  him  from  his  wife,  the  original  testator,  to  the 
executors  bf  her  will  t6  be  distributed  according  to  the  provisions  of  her 
will,  the  Court  of  Appeals  held  (Matier  of  Lcmgdm,  153  N.  Y.  6)  that  his 
direction  was  not  an  eXerCiSfe  of  the  poWer  of  disposition  btit  the  relin- 
quishment of  his  right  of  disposition  and  that  the  transfer  or  succession 
referred  back  to  the  tihie  of  the  death  of  the  original  testator  and  that 
such  remainder  was  hot  therefore  taxable,  citing  In  re  Seaman,  147  N.  Y. 
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69;  In  r'e  SteiDart,  131  N.  Y.  274;  In  re  Curtiss,  142  N.  Y.  219.  The  donee 
of  a  pow*,  in  contemplation  of  law,  has  a  disposing  power  as  broad  as 
could  attach  to  complete  ownership.  It  is  his  disposition.  I  sham  v.  N.Y. 
Asm.,  177  N.  Y.  218,  223.  See  also  Matter  of  Cooksey,  182  N.  Y.  92;  where 
any  act' by  the  appointee  makes, the  passing  taxable,  though  the  donor 
directed  in  substance  the  direction  of  the  remainders.  But  where  donee 
of  power  also  took  as  remainderman  if  power  were  not  exercised,  held  she 
could  elect  to  take  as  remainderman  and  avoid  tax  leviable  at  date  of  exercise 
of  power.  Matter  of  Haggerty,  128  App.  Div.  479.  Matter  of  Mitchell, 
N.  Y.  L.  J.,  Nov.  22,  1913,  Fowler,  Surr.  And  see  Matter  of  Lord,  111 
App.  Div.  152.  This  case  deals  with  the  effect  of  situs  of  property  as  to 
which  power  is  exercised,  and  also  the  effect,  on  the  exercise  of  power,  of 
the  state  of  property  disposed  of,  when  the  power  is  exercised.  See  Matter 
oi  Kissell,  supra.  But  see  Matter  of  Hull,  HI  App.  Div.  322.  And  in 
Matter  of  Thdmas,  39  Misc.  137,  it  was  held  that  the  exercise  of  a  power  by 
domestic  will  was  fiot  taxable  when  it  was  created  by  foreign  will,  dis- 
posed of  foreign  property,  and  was  governed  by  foreign  law.  See  Matter 
of  Lowndes,  60  Misc.  506.  See  also  Matter  of  Fearing,  supra.  In  deter- 
mining under  the  former  statute  whether  the  tax  should  be  a  five  per  cent 
or  a  one  per  cent  tax,  the  degree  of  relationship  to  the  appointee  and  not  to, 
the  appointor  of  the  power  controls.  Matter  of  Walworth,  66  App.  Div. 
171;  Matter  of  Rogers,  71  App.  Div.  461.  So,  pari  ratione,  will  it  be  held, 
\a  applying  the  graduated  tax,  and  initial  exemption.  In  Matter  of  Rogers, 
supra,  it  was  also  held,  where  testator  gave  property  to  his  wife  with  power 
of  appointment  an^  in  exercising  the  power  she  directed  that  a  loan  ob- 
tained by  her  during  her  lifetime  and  secured  by  her  bond  be  repaid  but 
of  the  property  covered  by  the  power,  that  such  a  pa3Tnent  constituted  a 
transfer  upon  which  the  creditor  would  have  to  pay  tax.  So  also  in  Matter 
of  Slosson,  87  Misc.  517. 

§  863.  Certainty  of  execution.— Thus,  under  §§  220  and  230  of  the  Tax 
Law,  we  see  that  the  tax  should  be  laid  on  the  exercise  of  the  power:  but 
it  is  important,  if  it  be  sought  to  postpone  the  imposition,  that  it  be  made 
to  appear  that  the  property  is  certain  to  pass,  whether  the  power  be  exer- 
cised or  not.  See  Matter  of  Burgess,  204  N.  Y.  265;  Matter  of  Howe,  176 
N.  Y.  570,  aflf'g  86  App.  Div.  286.  But  if  it  be  not  so  certain  then  the  tax 
will  be  presently  laid.    Ibid. 

§  864.  Failure  to  exercise  power. — In  Matter  of  Warren,  62  Misc.  446, 
Heaton,  Surr.,  says:  "The  Surrogate  has  no  jurisdiction  to  assess  a  tax 
upon  property  which  does  not  pass  by  the  will  of  the  deceased.  If  the 
power  of  appointment  has  not,  in  fact,  been  exercised,  or  if,  in  fact,  no 
property  has  been  transferred  by  it,  the  Surrogate  was  without  jurisdic- 
tioti  to  assess  a  tax  by  reason  of  any  succession;  and  he  may  modify  his 
order  which  has  held  that  a  transfer  or  succession  did  take  place  which 
did  not  in  fact  take  place.  Matter  of  Backhouse,  110  App.  Div.  737,  aff'd 
185  N.  Y.  544."  Section  220,  subd.  6,  last  half,  provided  that  if  the  one 
having  the  pbwer  shall  fail  or  omit  to  exercise  it,  yet  the  tax  is  to  be  laid 
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as  if  he  had  acted.  This  was  held  invalid  in  Matter  of  Lansing^  182  N.  Y. 
238,  on  the  principle,  "no  transfer,  no  tax."  Tliis  provision  has  been 
eliminated  by  amendment.  Since  the  Lansing  case  it  is  inoperative  as 
being  void.  But  in  Matter  of  Cooksey,  182  N.  Y.  92,  it  was  contended 
the  exercise  of  the  power  so  Uttle  affected  the  actual  transfer  under  the 
original  will  as  to  be  a  nulhty.  Held,  any  act  in  exercise  of  ,the  power  in- 
voked the  operation  of  the  act. 

§  865.  From  what  fund  tax  is  paid. — The  tax  is  a  lien  on  the  "prop- 
erty transferred,"  §  224.  The. executor  may  deduct  it  from  the  legacy,  or 
from  the  appraised,  value  of  the  property.  Ibid.  It  remains  a  lien  on  real 
property  until  paid.  The  executor  is  personally  habile  if  or  it.  Ibid.  So 
is  the  one  to  whom  the  property  is  transferred. 

So  it  may  be  said  the  law  now  directs  the  payment  of  the  tax  out  of  the 
property  transferred.  Until  the  act  of  1896,  chap.  908,  it  was  held  the  tax 
on  Ufe  estates  was  payable  out  of  income  and  that  no  tax  could  be  im- 
posed on  contingent  remainders.  Matter  of  Johnson,  6  Dem;.  146;  Matter 
of  Roosevelt,  143  N.  Y.  120.  But  since  then  it  has  been  am,endpd  by  chap. 
76,  Laws  of  1899,  and  chap.  658,  Laws  of  1900.  Hence  "whenever  a 
transfer  of  property  is  made,  upon  which  there  is,  or  by  any  contingency 
there  may  be,  a  tax  imposed,  the  property  is  to  be  properly  appraised  at 
its  clear  market  value,  and  the  transfer  tax  is  due  and  -payable  forthwith 
out  of  the  property  transferred."  Matter  of  Tracy,  179  N.  Y.  501,  509,  rev'g 
87  App.  Div.  215.  See  also  Matter  of  Hoyt,  44  Misc.  76.  Hence  the  tax 
upon  a  trust,  whether  on  the  hfe  estates  or  on  the  remainders,  is  payable 
out  of  principal.  Ibid.  See  also  Matter  of  Bass,  57  Misc.  531 ;  Matter  of 
Title  Guarantee  &  Trust  Co.,  81  Misc.  106. 

Of  course,  the  will  may  specifically  control  this, subject.  Matter  of 
Myers,  N.  Y.  L.  J.,  Nov.  22,  1913,  opinion  by  Fowler,  ;Surr,;  Clarke  y. 
Clarke,  145  N.  Y.  476.  So  where  A  disposed  by  will  of  $500,000  under 
appointment  in  her  father's  will  and  of  $1,000,000  of  her  own,  all  in  be- 
quests, and  directed  her  executors  to  pay  transfer  tax  from  residuary 
estate,  held,  in  Isham  v.  N.  Y.  Asso.  for  the  Poor,  78  App.  Div.  396,  that 
this  direction  applied  to  all  bequests  (aff'd  177  N.  Y-  218)  including  those 
made  under  power. 

Where  an  annuity  is  charged  on  a  fund,  the  fund,  no|;;  the  income,  pays 
the  tax.  Matter  of  Tracy,  supra.  See  opinion  as  to  how  ta*  must  be  com- 
puted. But  an  annuity  is  not  charged  on  a  fund  by; merely  hortatory 
words.    Post  V.  Moore,  181  N.  Y.  15. 

If  the  transfer  tax  on  realty  is  paid  out  of  personalty  which  afterwards 
proves  insufficient  to  pay  the  creditors  they  are  entitled,  to  reach  the  per- 
sonalty and  in  a  proper  case  the  administrator  may  be  subrogated  to 
their  claim  for  their  benefit  and  directed  to  pay  them  out  of  funds  paid 
him  on  partition.    Hughes  v.  Golden,  44  Misc.  128. 

But  when  the  property  in  question  was  New  Jersey  realty  left  by  will 
of  nonresident  of  New  York  to  her  son  for  life  and  a  power  of  appointment 
to  him  as  to  the  remainder,  it  was  held  no  tax  could  be  imposed  though 
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Matter  of  Hurd,  47  Misc. 
-We  pass  now  to 
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he  resided  here  and  left  a  will  proved  here. 
567. 

§  866.  The  procedure ;  jurisdictioa  of  the  Surrogate, 
the  practice. 

§  228.  Jurisdiction  of  the  Surrogate. — The  Surrogate's  Court 
of  every  county  of  the  state  having  jurisdiction  to  grant  letters 
testamentary  or  of  administration  upon  the  estate  of  a  decedent 
whose  property  is  chargeable  with  any  tax  under  this  article,  or 
to  appoint  a  trustee  of  such  estate  or  any  part  thereof,  or  to  give 
ancillary  letters  thereon,  shall  have  jurisdiction  to  hear  and  deter- 
mine all  questions  arising  under  the  provisions  of  this  article, 
and  to  do  any  act  in  relation  thereto  authorized  by  law  to  be 
done  by  a  Surrogate  in  other  matters  or  proceedings  coming 
within  his  jurisdiction;  and  if  two  or  more  Surrogates'  Courts 
shall  be  entitled  to  exercise  any  such  jurisdiction,  the  Surrogate 
first  acquiring  jurisdiction  hereunder  shall  retain  the  same  to  the 
exclusion  of  every  other  Surrogate. 

Every  petition  for  ancillary  letters  testamentary  or  ancillary 
letters  of  administration  made  in  pursuance  of  the  provisions 
of  article  seven,  title  three,  chapter  eighteen,  of  the  Code  of  Civil 
Procedure  shall  set  forth  the  name  of  the  state  comptroller  as 
a  person  to  be  cited  as  therein  prescribed,  and  a  true  and  correct 
statement  of  all  the  decedent's  property  in  this  state  and  the 
value  thereof;  and  upon  the  presentation  thereof  the  Surro- 
gate shall  issue  a  citation  directed  to  the  state  comptroller;  and 
upon  the  return  of  the  citation  the  Surrogate  shall  deterinine 
the  amount  of  the  tax  which  may  be  or  become  due  under  the 
provisions  of  this  article  and  his  decree  awarding  the  letters  may 
contain  any  provision  for  the  payment  of  such  tax  or  the  giving 
of  security  therefor  which  might  be  made  by  such  Surrogate  if 
the  state  comptroller  were  a  creditor  of  the  decedent. 

The  powers  of  the  Surrogate,  in  this  particular  regard,  are  exclusive  and 
comprehensive.  "All  questions"  may  be  heard  and  determined  which 
"arise  under  the  provisions  of  this  article."  The  questions  of  jurisdiction 
raised  relate  not  so  much  to  the  definitive  words  "having  jurisdiction  to 
grant  letters;"  etc.,  but  to  the  fundamental  point  of  the  State's  right  to 
tax  in  the  particular  case  presented. 

Considerable  question  at  first  arose  as  to  the  jurisdiction  of  the  Surro- 
gate's Court  in  the  case  of  an  estate  of  a  nonresident  decedent  dying, 
leaving  stock  in  New  York  corporations  where  certificates  were  not  within 
the  State.  Such  stock  was  declared  to  be  subject  to  a  transfer  tax  by  the 
Court  of  Appeails  in  Matter  of  Branson,  150  N.  Y.  1,  but  in  that  case  the 
jurisdiction  of  the  Surrogate's  Court  was  not  expressly  challenged.  The 
question,  however,  was  clearly  settled  by  the  same  court  in  Matter  of  Fitch, 
160  N.  Y.  87.  It  was  contended  in  that  case  that  while  the  decedent's 
interest  in  the  stock  of  a  New  York  corporation  was  property  within  the 
State  within  the  meaning  of  the  Taxable  Transfer  Act,  it  was  still  not 
property  within  the  contemplation  of  former  §  2476  of  the  Code  which 
regulated  the  jurisdiction  of  the  Surrogate's  Court  over  decedents'  estates. 
'Chief  Justice'  Parker,  in  giving  his  opinion  (p.  93),  says:  "While  much 
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may  be  said  in  support  of  that  contention,  and,  indeed,  h^s  beeji  said  by 
the  learned  counsel  for  the  appellant,  it  is  our  view,  after  an  examination 
of  the  provisions  of  §  10  of  the  act  of  1892  (supra)  ^  th^t  :^li^,Ta,?ajble  X^^ps- 
fer  Act  and  the  sections  of  the  Code  providing  for  the  granting,  pf  fetters 
testamentary  and  administration,  or  of  ancillary  letters,  should  be  read 
together  as  if  constituting  one  enactment.  Thus  reading  them,  the  taxing 
provisions  of  the  act  and  the  provisions  providing  the  maclunery  for  col- 
lection of  the  tax  are  in  perfect  harmony,  arid  that  which  is  held  to  be 
property  within  the  meaning  of  that  portion  of  the  statute  which  provides 
that  a  tax  shall  be  imposed  upon  its  transfer  is  also  property  for  the  pur- 
pose of  conferring  upon  the  Surrogate's  Court  jurisdiction  to  impose  the 
tax." 

Under  the  present  law  such  stock  is  "intangible  property"  and  since  the 
amendrnent  in  1915  is  once  again  property  taxable  here  under  subd.'2  of 
§  220,  subject  to  the  exception  of  the  corporations  ^hose  stock  is  excepted 
in  subd.  2,  of  §  220. 

Where  a  nonresident  leaves  property  in  two  counties,  the  Surrogate 
who  first  issues  ancillary  letters,  acquires  exclusive  jurisdiction  to  appoint 
an  appraiser.  Matter  of  Hathaway,  27  Misc.  474. '  See  Matter  of  Arnold, 
114  App.  Div.  244,  construing  §  228  (then  §  229)  carefully  as  to  this  ex- 
dttsive  jurisdiction.  This  was  a  case  of  a  nonresident  leaving  personal 
property  in  one  county  only.  The  fact  that  property;  of  a  nonresident 
who  died  prior  to  the  Transfer  Tax  Act  was  left  in  New  York  State  until 
after  the  passage  of  that  act  will  not  give  jurisdiction  to  the  Surrogate's 
Court  and  such  property  was  held  not  taxable  in  Matter  of  Pettit,  65  App. 
Div.  30.  It  was  held  in  Weston  v.  Goodrich,  86  Hu^,  194,  that  the  Surro- 
gate's Court  alone  had  original  jurisdiction  to  determine  the  tax,  and  that 
a  proceeding  brought  in  the  Supreme  Court  for  that  purpose  was  im- 
properly brought,  the  jurisdiction  of  that  cpurt,,  so  far  as  the  transfer  a,cU 
is  concerned,  being  limited  to  review  on  appeal. 

The  jurisdiction  of  the  Surrogate  is  not  divested  by  the  fact  that  execu- 
tors of  a  nonresident  decedent,  some  of  whose  property  was  within,  the 
State  at  the  time  of  his  death  and  subjected  to  this  tax,  have  ficqounted, 
made  distribution,  and  been  discharged  in  the  State  of  the  depeijlent's 
domicile.;  So  far  as  the  State  of  New  York  is  concernecj,)!  an4  the  collection 
of  its  tax,  the  duty  of  foreign  executors  has  been. stated  to  be, tQ. cause  the 
tax  to  be  ascertained  and  to  pay  the  same  before  removing  ,the  property 
from  this  State.  Matter  of  Embury,  19  App.,  Div.  211,  gl7,  3.ffirme4  164 
N.  Y.  746;  Matter  of  Crerar,  31  Misc..481.  They,cfinno;t,  by  ey^ding  t,his 
duty,  divest  the  jurisdiction  of  the  Surrogate's  Court,  in  bejiialf  of  the 
State  to  icoUect  the  tax.  But  where  foreigneijcecutorsjiay^  actually  re- 
moved the  property,  the  order  which  will  be  entered , need,, Rot. in  terras 
run  against  the  executors;  but,  as  was  held  in  Matter  of  Hubbard,  21  Rlisc. 
556,  "It  will  specify  thje  names  of  the  legatees  taking  ta,xable  interests, 
the  value  of  such  interests  respectively,  ainjj:  the  tax  due  upon  th^  transfer 
thereof.    Consequently  proceedings  may  then  be  taken  against  the  bene- 
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ficiaries  gr  agaipst  the  corporations  in  which  the  decedent  helfi  the  stock, 
as  well  as  against  t^e  personal  representatives." 

See  MaUer  of  Cummings,  142  App.  Piv.  377,  as  to  attempt  to  evade  tax 
on  resident's  estate  by  a,  foreign  administration. 

Mr.  Ohrystie,  in  his  admirable  work  on  Inheritance  Taxatiop,  p.  57, 
points  out  that  "issuance  of,  letters  is  not  necessary  to  give  Surrogate 
jijrisdiiction  in  transfer  tax  proceedings."  With  this  we  agree.  He  must  be 
ii\\^  Surrogate  having  power  in  a  given  case  to  issue  letters,  but  the  pro- 
ceeding is  separate  and  distinct  from  all  the  proceedings  described  in 
chap.  XVIII,  nor  necessarily  involved  therein. 

§  867.  The  Surrogate's,  jurisdiction  conditioned  by  the  remedial  pro- 
visions of  the  stati^j:p — Notice  to  persons  interested. — The  jurisdiction 
of  the  Surrogate  depends  upon  the  provisions  of  the  statute  providing  a 
mode  for  ascertaining  and  colleditig  the  tax.  The  original  statute  of  1885, 
even  as  amended  by  the  act  of  1887,  declared  certain  property  belonging 
to  nonresident;  intest&tes  at  the  time  of  tljieir  death  tp  bp  liable  for  taxa- 
tion, within  the  State  but  provided  no  means  of  assessing  and  collecting 
the  tax. 

The  Court  of  Appeals  {Matter  of  Stewtart,  131  N.  Y.  284)  held  that  it  was 
no,t  sufl^cient  fqr  the  legislature  naerely  to  declare  that  such  interests  \vere 
taa^able;  apd  in  th?  absence  of  provisions  as  to,  collection  of  the  tajt  tlf^ 
law  was  imperfect  and  incapable  of  execution.  See  Matter  bf  Embury,  Vd 
App.  Div.  214,  217,  aff'd  154  N.  Y.  746. 

A  tax  cannot  be  legally  imppised,  TOles^  the  statute  in  adflition  to,  creat- 
ing the  tax,  provide  for  an  officer  or.  tribunal  who  shall  appraise  and  assess 
the  property  pn  notice  to  th^  persons  interested.  Matter  of  Embury.,  supra, 
citmg^l^t^Pt  V.  jPalmev,  74  N.  Y.  188;  Afq^ej;  of  McPherson,,  IQ^  N.  Y.  321; 
Rems^n  V,  Wheeler,  105  N.,  Y.  575. 

The  procedure  in  trance?  ta?  proceedings  includes  the  giving  of  a  notice 
to  persons  interested  as  to  the  imposition  qf;the  tax,,  a  hearing  or  an  op- 
portunity to  be  heard  in  reference  to  the  value  of  th^  property  and  the 
amount  of  the  tax,  and  a  judicial  determination,  of  the  value  of  the  prop- 
erty, apd  the  amount  of  thp  tax  preliminary  to  the  liability  of  the  tax- 
payer becpnaing  $nally  fixed.  Such:  are  the  proceedings,  the  absence  of 
any  of  which  the  Court  of  Appeals  said,  in  Matter  of  McPherson,  invaded 
the  constitutional  right  to  due  process  of  law.  It  will  be  seen  horn  the 
following  discussion  of  the  procedure  in  tra^^f^r  tax  proceedj-jags,  that  the 
legislature  has  safeguarded  the  rights  and  remedies  of  the  State  in  almost 
every  conceivable  way  as  to  property  of  residents  and  nonresidents  intended 
^q  bei  subjected  tp  the  tax. 

Since  no%e  is  a  condition  of  effectual  jurisdiction,  the  Surrogate  may 
pnjiy  deterniine  in  a  given  proceeding  questions  in  wlncli,  thpse  who  haye 
notice,  are  concerned.  ,  I'hn^  in  a  proceeding  to  assess  a  tax.  upon  the 
valnejof  a  lif?  estate  to  wjiicli  the  remaindermcA  are  not  parties  he  may 
not  a4pdge  th^  funf|,  ^ropi  wljiic^  th^  tax,  if  and  wljen  assessed,  sh,all  be 
paid.    Matter  of  Wfiitewright,  89  Misc.  97. 
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It  must  be  borne  in  mind  that  the  procedure  is  controlled  by  the  statute 
existing  in  force  at  the  time  the  proceeding  is  instituted.  See  Matter  of 
Davis,  149  N.  Y.  539.  This  is  so,  although  the  rights  of  the  parties  depend 
upon  the  law  in  operation  at  the  tiine  of  the  decedent's  death.  Ibid:, 
and  cases  heretofore  cited:  See  alfeo  Matter  of  Valentine,  91  Misc.  203. 
See  also  Chrystie's  Inheritance  Taxatiori,  54. 

The  jurisdiction  of  the  Surrogate  td  hear  and  detetaiine  all  questions  in 
relation  to  the  tax  airising  under  the  provisiohs  of  this  adti  is  a  special  grant 
of  power,  but  in  broad  and  comprehensive  language;  arid  under  this 
grant  it  has  been  held  that  the  Surrogate's  Court  has  power  to  de6ide  every 
question  that  may  arise  in  the  proceeding  before  him  which  may  be  neces- 
sary in  order  to  fully  discharge  the  duties  imposed  upon  him  by  the  act. 
See  Matter  of  Ullman,  137  N.  Y.  403,  407.  In  that  case  it  was  held,  in 
consequence  of  this  view  of  his  powei",  that  he  had  jurisdiction  to  hold  that 
the  property  sought  to  be  subject  to  the  tax  did  not  as  a  matter  of  law 
pass  to  the  Idgatcies  or  devisees  under  the  will  in  question  but  to  the  heirs- 
at-law  or  next  of  kin.  See  cases,  cited  in  Judge  Russell's  brief  for  appel- 
lants, id.,  p.  404. 

§  868.  Double  nature  of  Surrogate's  functions. — The  jurisdiction  given 
to  the  Surrogate,  moreover,  is  a  double  one.  He  is  in  the  first  instance 
made  a  taxing  officer  fixing  the  amount  of  the  tax  upon  the  report  of  the 
appraiser.  Section  231.  From  this  formal  deterihination,'  which  is  made 
"as  of  course,"  appeal  may  be  had  to  the  Surrogate  as  a  judicial  officer  for 
his  judicial  examination  into  the  questions  of  law  arising  upon  such  appeal. 
Section  232.  See  Matter  of  Costello,  189  N.  Y.  288.  If  the  Surrogate  is  ap- 
pealed to  to  hold  that  no  proceeding  is  necessary  by  reason  of  complete 
exemption  he  must  act  on  notice  to  aU  parties  interested.  This  nieans, 
primarily,  the  State.  If  he  acts  without  such  notice  his  order 'may  be  set 
aside.  Matter  of  Collins,  104  App;  Div.  184.  It  is  not  impi'dper  to  secure 
an  order,  on  due  notice,  that  the  estate  is  below  the  "statutory  linaitJ  Matter 
of  Schmidt,  39  Misc.  77.  ' 

This  was  under  the  old  law  where  the  pecimiary  exemption  was  gross, 
not  several.  Under  the  present  law,  if  A  die  leaving  only  two  children 
and  no  widow  or  other  neXt  of  kin  and  bequeath  18,000  in  eqUal  shares 
of  $4,000  to  each  child,  the  Surrogate  may  properly,  On  ptOof  of  the  facts 
niake  the  exemption  order. 

§  869.  Appointment  of  apjpraisers.^SeCtion  229  of  the  Tax  Law  treats 
of  the  appointment  of  appraisers. 

Tlie  state  complJrbller  appoints  and  m£(,y*at  pleasure  removfe  appraisers 
in  the  number  specified  to  act  within  the  counties  specified.  The  b'ulk  of 
the  section  is  administrative  and  deals  with' salaries  and  expenses.  The 
question  of  the  Surrogate's  independent  power  to  appoint  appraisers  not 
nominated  by  the  comptroller  is  nO  longer  a.n  open  one.  He  has  ho  such 
power'.'  See  Matter  of'Sondheim,  32  Mis'C.;296,'  aff'd  69'  App'.  Div.  5",'  Matter 
of  Fuller,  62  App.  Div.  428;  Matter  of  Wallace,  71  A'pp.  Div;'284;  Matter  o/ 
Duell  V.  Glynn,  5Q  Misc.  il. 
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§  870.  What  may  or  must  be  done  before  appraiser  is  designated.— 
Owing  to  the  penalties  imposed  in  the  act  on  custodians  of  the  assets  of 
one  deceased  if  they  part  with  control  to  the  prejudice  of  the  State's,  claim 
to  a  tax,  the  estate  and  the  persons  entitled  tO  administer  it  are  often 
hampered  in  searching  for  a  will,  or  for  poUcies  of  insurance.  Or  if  the 
decedent  had  securities  or  trust  funds  of  others  in  his  safe  deposit  box 
complications  and  litigation  may  be  occasipried  by  the  fact  that  the  securi- 
ties are  in  "bearer"  form,  or  not  earmarked  in  some  way.  Many  persons 
have,"  accordingly^  resorted  to  using  safe  deposit  facilities  outside  the 
State,  to  avoid  the  outraging  of  the  feelings  of  a  widow  or  daughter  by  the 
siispicions  and  sometimes  direct  charges  of  fraud  exhibited  by  the  "repre- 
sentative" of  the  comptroller  on  ihe  opening  of  the  box. 

It  is,  where  the  box  is  in  the  State,  and  in  decedent's  name,  necessary  to 
apply,  on  notice  to  the  state  comptroller,  for  an  order  for  access  to  the 
box,  for  the  removal  of  the  will,  and  the  policies,  on  which  occasion  a  list 
of  the  coii tents  is  made 'by  the  "representative"  for  the  subsequent  use 
on  the  part  of  the  State  in  the  tax  proceeding,  Tlie  safe  deposit  com- 
pany, exacts  and  receives  a  waiver  irpin  the  attorney  for  the  state  comp- 
troller. •    '  I 

Where  the  box  is  rented  in  the  name  6f  decedent  and  another,  the  ques- 
tion of  the  survivor's  right  to  access,  and  to  rerhove  any  of  the  contents  is 
of  impoj;tanjce.  to  the  safq  deposit  company  in  view  of  the  penalties  in  the 
act.  In  the  case  of  the  Russell  Sage  estate  this  situation  was  presented, 
and  the  rights  of  the  survivor  preserved.  Bee. People  v.  Mercantile  S.  D. 
Co.,  159  App.  Div.  98. 

§  871.  The  petition. — The  petition  under  this  section  may  be  made 
either  by  the  representative  on  behalf  of  the  estate  or  by  the  State  Comp- 
troller on  behalf  of  the  State,  Matter,  of  0'I)onohue,  28  Misc.  607,  aff'd 
44  App.  Div.  186,  or  by  any  interested  person.  Section  230.  The  pro- 
ceedings, if  begun  by  the  executor;  should  be  begun  as  soon  as  conveniently 
inay  be,  because  of  the  right'  of  the  estate  to  a  discount  of  5%,  if  the 
tax,  is  paid  within  six  months  frpm  the,  accruing  ijiereof.  See  §  223.  If 
not  paid  within  eighteen  mpnths  from  such  accrual  a  penalty  of  10% 
frotn.  the  date  of  accrual  is  added  which  can  be  reduced  to  6%  during  the 
period  of  "necessary  Ktigation  or  other  unavoidable  cause  of  delay"  if 
found  by  the  Surrogate  to  have  intervened. '  Ibid.  The  cause  must  be 
such  a,s„to  p;revent  the  "determina,tion''  of  the  tax.    Section  223. 

The  following  form  for  the  petition  for  the  appointment  of  appraiser  is 
sufficient,  but  nearly  every  Surrogate's  office  supplies  its  own  forms: 
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Petition  for  the  ap- 
pointment of  an  ap- 
praiser under  §  229. 


Note.    See       pa,rar 
graph  IV  below. 


Surrogate's  Court, 
County  of 

In  the  Matter  of  the  Appraisal 
under  the  Act  in  Relation  to 
Taxable  Transfers  of  Prop- 
erty of  the  property  which 
was  of  Deceased. 

'  "To  the  Silrrogate's  Court  of  the  County  df 


The  petition  of 


respectfully  shows  to  this  court  and 


I.  That  on  or  ,?^bout  the-  day  of  ,  19  the 
said  then  residing  within  the  county  of,  (or, 
if  decedent  be  a  norifesidArA,  without  the  State  of  New  Yorft)  Was 
sfeiised  and  possessed  of  property  within  the  State  of  New  Y^rk, 
all  or  some  part  of  which  yoiir  petitioner  is  informed  and  be- 
lieves ia  claimed  to  bjEi  subject  to  the  payment  of,  the,  tax  imposed 
by  the  a,ct  in  relation  to  taxable  transfers  of  property;  and  that 
on  the  said  day  of  19  the  said  deceased  de- 
parted this  life. 

II.  That  the  said  decedent  made  a  last  will  and  testament 
which  was  duly  admitted  to  probate  by  the  Surrogate's!  Court 
of  the  county  of  and  letters  testamentary  thereon  were 
duly  issued  on  that  day  to  your  petitioner.    (Note.) 

III.  That  your  petitioner  is  (one  of)  the  executors  named  in 
the  last  will  and  testament  of  the  decedent  above  named,  and 
as  Such  is  a  person  interested  in  his  estate. 

[In  case  the  decedent  die  intestate,  paragraphs  II  and  IIP  should 
be  modified  in  the  following  manner:       ,  :      ,■   , 

II.  That  your  petitioner  is  the  administrator  of  the -goods, 
chattels  and  credits  of  tte  decedent,  and  as  such  is  a  person  in- 
terested in  the  estate  of  the  above  named  decedent.  ' 

III.  That  the  decedent  died  intestate,  on  the  day 
of  19  and  on  the  day  of  letters  of  ad- 
ministration on  his  estate  were  duly  issued  to  your  petitioner  by 
the  Surrogate's  Court  of  the  county  of  ,  and  that  under 
the  Laws  of  Intestacy  of  the  State  of  the  decedent's 
property  passed  at  his  death  to  tiie  following  named  persons: 

(Here  insert  ndriies  of  heirs  and  distributees.)] 
N.  B.  Be  careful  to  aver  as  to  persons  specified  in  subd.  2 
and  4  of  §220. 

IV.  That  the  names  apd  post-office  addresses,  and  the  nature 
of  their  respective  interests,  of  all  the  persons  interested  in  tlie 
estate  of  the  said  decedent,  and  who  are  entitled  to  notice  'dt  ia.ll 
proceedings  herein,  including  the  ComptroUefr  of  the  Statfe  of 
New  York  are  as  follows,  e.  g.:     .  i 


Name. 

Address. 

Nature  of  Interest. 

John  Smith. 

London,  England. 

Sole  Residuary  Legatee. 

V.  Aver  as  to  ages  and  competency  of  parties. 
Wherefore,  your  petitioner  prays  for  an  order  appointing'some 
competent  person  as  appraiser  according  to  the  law  in  such  ca92 
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made  and  provided,  and  directing  him  to  give  to  all  persons 
entitled  to  notice  of  the  time  and  place  of  such  appraisal  sucji; 
notice  thereof  as  to  the  court  may  seem  sufficient. 

Petitioner. 
(Verification.) 

§  872.  Designation  bf  appraisers. — Upon  the  filing  of  such  petition  the 
Surrogate  will  make  the  order  appointing  the  appraiser.  In  the  counties 
where  the  office  i»  salaried  he  must  select  the  Comptroller's  appointee  br 
one  of  them.  In  other  counties  he  designates  the  county  treasurer.  But 
he  rmist  designate.  The  direction  is  mandatory.  Matter  of  Kelsey  v. 
Church,  112  App.  Dit.  408.  The  appraiser  should  then  serve  notice  by 
mail  on  all  parties  who  are,  by  law,  interested  in  the  whole  estate  and 
by  law  entitled  to  notice  of  all  proceedings  affecting  the  same,  §  230. 
See  Matter  of  Astor,  6  Dem.  402,  410.  The  length  of  the  notice  is  fixed 
by  the  Surrogate  in  each  case,  there  being  no  provision  in  the  statute  as  to 
the  length  of  notice  to  be  given. 

The  order  is  On  a  form  provided  now  by  all  Surrogates'  offices: 

It  is  not  essential  under  the  law  as  it  now  exists  that  the  order  should 
recitie  the  names  and  addresses  of  the  parties  to  be  served  with  the  notice, 
and  it  is  quite  customary  to  omit  such  recital  from  the  order  appointing 
the  appraiser.  It  is  enough  that  the  appraiser  actually  mail  the  notice 
to  all  parties  entitled  thereto.    (See  below.) 

It  should  be  noted  'that  §  230  formerly  read  that  the  duty  of  the  ap- 
praiser was  "to  fix  the  fair  market  value  at  the  time  of  the  transfer  thereof 
of  property  of  persons  whose  estates  shall  be  subject  to  the  pa5Tnent  of 
any  tax  imposed  by  this  article."  These  words  in  italics  were,  misleading 
when  taken  in  connection  with  the  other  sections  of  the  law,  which  ac- 
counts for  their  omission  from  the  section  as  it  now  exists. 

§  873.  When  to  appoint  the  appraiser. — The  appointment  of  an  ap- 
praiser by  the  Surrogate  is  not  limited  by  the  language  of  the  act  to  any 
particular  tiine.  For  some  years  after  the  passage  of  the  act  it  was  not 
customary  to  bring  a  {Jroceedingfor  such  appointment  until  after  the  ad- 
vertising for  claims  had  been  completed  and  the  inventory  made  by  the 
two  appraisers  appointed  by  the  Surrogate.  Indeed  it  was  intimated  in 
Matter  of  Westuni,  heretofore  cited,  that  "it  would  seem  to  be  prudent 
and  reasonable  fOr  the  Surrogate  to  take  notice  of  the  statutory  system 
for  the  settlement  of  estates  and  to  defer  the  appointment  of  an  appraiser 
for  the  period  necessary  to  enable  the  executor  or  administrator  to  ad- 
vertise for  claims  and  ascertain  whether  there  are  any  creditors."  But  it 
was  held  in  Matter  of  Vassar,  127  N.  Y.  1,  that  the  Surrogate  was  not 
bound  to  await  a  final  accounting  before  proceeding  under  the  statute, 
and  the  general  practice  how  is  to  bring  the  proceedings  at  as  early  a  date 
as  possible  after  the  qUa;lification  of  the  executors,  so  that  the  estate  may 
take  advaiitagei  of  the  five  per  cent  rebate  provided  for  in  case  of  payhaent 
within  six  rnonths  after  the  date  of  death. 

§  873a.  The  appraiser,  his  duty  and  power. — Prior  to  the  act  of  1892, 
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chap.  399,  the  appraiser  had  no  power  to  adpiinister  oaths  or  take  testi- 
riiony  or  to  compel  the  attendance  of  witnesses.  Attention  having  been 
called  to  this  omission  (see  Matter  of  Astor,  Q  Dem.  413),  the  act  was 
amended  and  the  present  law  in  regard  to  the  duty  and  power  of  the  ap- 
|)raiser  reads  as  follows: 

'I!'  .       §,230  (in  part).    Prooeedings^^if  apj^raisers^-^^very  Biste^ ^p- 

prai^er  shall  f orthwitih,  give  notice!  byimaili  to  aIl,persons  known 
Duty  of  appraiser.       1;o  liave  a  claim  or  interest  in  the  property  to  be  appraised,  in- 
cluding the  state  comptroller,  and  to  such  persoiis  as  the  surro- 
gate may  by  order  direct,  of  the  time  and  place  when  he  will 
appraise  such  property.    He  shall,  at  suohtjmeand  place,  ap- 
praise the  same  at  its  fair  market  yaluq,  a^  herein  prescribed, 
,  and  for  that  purpose  the  said  apprais,er  is  authorized  to  issue 
,  ^suhpcmas  andio  compd  tfie  attendance  of  wiiness^s  before  'him  and 
to  take  the  evidence  of  such  vrilnesses  under  oath  cbnfceming  such 
property  and  the  value  thereof ;  And  he  shall  make  report  thereof 
and  of  such  value  in  writing,  to  the  said  Surrogate,  together  with 
the  depositions  of  the  witnegsea  examined,  an4.svich  other  facts 
,  in  relation  thereto  ajifi  to  the,s^d  matter  as  said  Surrogate  may 
order  or  require.,  , 

His  power  is  quasi  judicial.  Matter  of  Tr ember g^,.'N,,,'^,,^,  J.,  March  7-, 
1911,  citing  People  ex  rel.  McKnight  v.  Glynn,  56,Misp,,35. 

The  intention  is  to  have  him,  in  his  report,  cover,  ^11;  thp  facts , necessary 
to  the  Surrogate's  determination  of  "all  questions  arising.",  ,  r. 

If  one  proceeding  is  pending,  therefore,  it  is  not  prope^^jto, bring  another 
to  determine,  say,  the  mere  question  of  exemption  of  a  particular.interest. 
Mattero/Leeds,  N.  Y:L.  J.,  April23,  1913.  / 

The  power  now  given  iacludes  taking  testimony  by  conimission.  Of 
course  the  commission  must  be  directed  by  the.  Surrogate.  Mat^^r  of 
Wallace,  71  App.  Div.  284.  The  Surrogate  iirsti. acquiring  jurisdiction 
controls  the  proceeding  exclusively.    Matter,  of  Hathq,wa,y,  27  Misc.  474. 

'The  powers  of  an  appraiser  in  conduclang  the  inquiry  are  jthrj^shed  out 
in  the  Matter  of  Bishop,  82  App.  Div.  112.-  See  opinion  by  Patterson,  P,.  J,. 
The  TFebb  case,  N.  Y.  L.  J.,  May;  18,  1901,  holds  the  appraieep  caii  ciopipel 
by  sufipimm' duceS:  tecum  the  production  of  mat^rd^l  papers. 

Uponi  his  appointment  the  appraiser,  under  the  l^^v^  as  jt  .formerly  ex- 
isted, first  took  an  oath  that  he  Tvould  truly,  honestly  and  impartially 
appra.ise  and  fix  the  value  of  the  decedent's  prpperty  subject ,  to  the  tax, 
under  the  act  relating  tO:  taxable  transfers;  and.t^at  he  woulfl  make, ^  true 
report  thereon  to  the  best  of  his.  understanding.  Under  the  law,  a?  it  now 
exists  (§229),  each"bf  the  official  appraisers,  upon  taking  office,  files  with 
the  state  comptroller  his  oath  of  office  g/nfi  his  official  bond  of  not  less  ttian 
one  thousand  dollars  in  the  discretion  of  the  state  comptroller,  conditipped 
for  the,  faithful  performance  of  his  duties  as  such  appj-aiseri.yfhichibpnd 
must  be  approvediby  the  attorney  general  s^nd,  the  state  comptroller. 

The  form  of  the  notice  to  be  given  to  the  persons  indicatedsin  the  orfler 
must  be  substantially  as  follows  (the  form  in  use  in  the  New  ^prk  Coupty 
Surrogate's  Court  being  indicated),; - ,    , .  ,; 
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.Surrogate's  Cotirt, 

County  of 
In  the  Matter  of  the  Appraisal 
imder  the  Act  in  relation  to 
Taxable  Transfers  of  Prop- 
erty of  the  property  of 

Deceased. 

You  win  please  take  notice  that,  by  virtue  of  an  order  of  Hon. 
one  of  the  Surrogates  of  the  County  of  New  York, 
made  and  dated  the  day  of  19    and  pursuant 

to  provisions  of  chapter  908  of  the  Laws  of  1896,  entitled  "An 
Act  in  Relation  to  Taxable  Transfers  of  Property,"  and  the  acts 
amendatory  thereof,  I  shall,  on  the  day  of 

19    at  o'clock  in  the  noon  of  that  day,  at  Room  No. 

Building,  No.        in  this  City  of  New  York,  proceed  to 
appraise  at  its  fair  market  value,  all  the  property  of  said 
deceased,  passing  by  h    last  Will  and  Testament,  or  by  the 
Intestate  Laws  of  the  State  of  New  York,  which  is  subject  to 
'    the  payment  of  the  tax  imposed  by  the  said  act  and  the  acts 
amendatory  thereof. 
Note:    This    notice        And  such  of  you  {note)  as  are  hereby  notified  as  are  under  the 
to  infants  is  required    age  of  twenty-one  years,  are  required  to  appear  by  your  guard- 
in  New  York  County    ian,  if  you  have  one,  or  if  you  have  none,  to  appear  and  apply 
and  might  well  be  re-    for  one  to  be  appointed,  or  in  the  event  of  your  neglect  or  failure 
quired  everywrhere.         to  do  so,  a  guardian  will  be  appointed  by  the  Surrogate  to  repre- 
sent and  act  for  you  in  the  proceeding. 
New  York,  19 

To  Appraiser. 

A.  The  property  to  be  appraised  should  be  identified.  If  it  be  the  es- 
tate of  B,  the  persons  notified  cannot  be  bound  if  it  assume  to  assess  the 
property  of  C,  B's  ancestor.    Matter  of  Backhouse,  110  App.  Div.  737. 

This  notice  was,  by  the  original  act,  required  to  be  given  to  such  persons 
as  the  Surrogate  might  by  order  d&ignate. 

The  Court  of  Appeals  held  {Matter  of  McPherson,  104  N.  Y.  306,  422), 
that  the  statute  contemplated  that  the  Surrogate  should  designate  in  his 
order  all  the  persons  entitled  to  notice,  in  spite  of  the  indefiniteness  of  the 
language.  And  it  held  also,  that  if  he  should  omit  to  do  so,  it  would  be 
an  error  upon  which  any  tax  imposed  upon  the  persons  not  notified  would 
be  invalid,  as  having  been  imposed  without  jurisdiction.  See  opinion  of 
Earl,  J.  The  provisions  as  to  notice,  in  the  law  as  it  then  existed,  were 
that  the  appraiser  should  ^ve  notice  of  the  appraisal  "to  such  persons  as 
the  Surrogate  may  by  order  direct."  The  present  law  provides  that  the 
appraiser  shall  give  notice  "to  all  persons  known  to  have  a  claim  or  in- 
terest in  the  property  to  be  appraised,  including  the  state  comptroller  and 
to  such  persons  as  the  Surrogate  may  by  order  direct."  The  better  practice 
would  appear  to  be  to  s6t  out  in  the  order  appointing  the  appraiser  the 
names  and  addresses  of  the  parties  to  be  served,  although  this  is  not  essen- 
tial so  long  as  notice  is  given  by  the  appraiser  to  the  parties  interested. 

In  Matter  of  Winters,  21  Misc.  552,  Surrogate  Marcus  held  that  a  pro- 
ceeding to  assess  the  tax,  in  which  notice  is  not  given  to  a  person  interested, 
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in  that  case  the  sble  heir-at-law,  was  fatally  defective  and  should  be  set 
aside,  citing  Matter  of  McPherson,  supra. 

§  874.  Special  guardian. — The  notification  in  the  appraiser's  notice  to 
persons  under  the  age  of  21  years,  with  reference  to  their  appearance  by 
guardian,  should  be  carefully  noted.    Where  the  application  is  made  for 
the  appointment  of  the  special  guardian  in  such  proceedings,  the  provisions 
of  the  Code  with  regard  to  the  appointment  must  be  carefully  followed. 
See  Part  II,  Chap.  II,  under  "Parties."    And  where  a  person  other  than 
the  infant  applies  for  the  appointment,  care  must  be  taken  to  comply  with 
the  provisions  of  the  Code,  in  regard  to  giving  eight  days'  notice  of  the 
application  (see  Pinckneyy.  Smith,  26  Hun,  524),  and  in  regard  to  personal 
service  of  the  notice  upon  the  infant.    The  actual  appointment  of  the 
guardian  does  not  validate  the  proceedings  where  the  infant  was  not  prop- 
erly served  with  notice  of  the  application  (siee  Hogle  v.  Hogle,  49  Hun,  313; 
Davis  V.  Crandall,  101  N.  Y.  311),  unless  the  infant  personally  appears  in  ^ 
court  so  as  to  give  the  Surrogate  jurisdiction  oif  his  person.    See  Buck's 
Estate,  15  Abb.  12;  Matter  of  Seabra,  38  Hun,  218.    Where  the  application 
is  made  by  the  parent  of  the  infant  in  these  proceedings,  and  the  infant  is 
of  tender  years,  observance  of  this  requirement  of  the*  Code  would  seem 
to, serve  no  useful  end,  but  the  statute  is  explicit  and  must  be  observed. 
The  writer  was  informed  by  one  of  the;  Surrogates  of  New  York  that  in^  a 
case  of  this  sort,  the  aflBdavit  of  service  of  citation  recited  the  personal  de- 
livery of  the  notice  to  the  infant  "who  was  about  the  age  of  fourteen 
months,  and  who  then  and  there  swallowed  the  same."    The  service  was  held 
to  be  complete. 

The  requirement  that  the  infant  should  be  represented  in,  the  proceedings 
in  the  Surrogate's  Court  by  special  guardian,  ig,  a  general  one,  aijitj  ,it,  is 
customary  that  they  be  appointed  where  there  are  infants.  ,Bift  it  has 
been  held  where  there  is  no  necessity  for  the  appointmj^nt;  of ,  3.  guardian, 
by  reason  of  the  fact  that  the  infant's  interest  is  not  presently  involved, 
and  there  is  no  provision  in  the  wiU  under,  which  the  infant's  intereS|t  in 
remainder  or  otherwise  could  be  affected,  the  appointment  of  a  special 
guardian  and  the  burdening  of  the  estate;  with  charges  for,, his  seryipes, 
should  not  be  authorized  by  the  court.  Matter  of  Post,  5  App.  P;iv.  113; 
Matter  of  Kemp,  151  N.  Y.  619,  aff'g  7  App.  Diy.  609.  And  it  is  not, the 
custom  now,  in  transfer  tax  proceedings,  to  appoinf,  a  special  guardian,  for 
an  infant  whose  taxable  interests  are  very  small.  And  see  Master,  of  Jones, 
54  Misc.  202. 

But  it  is  now,  and  since  chap,  368,  Laws  1905,  provided: 
f  If,  however,  it  appear  at  any  stage, of  the  proceedings  that  any  of 
such,  persons  known  to  be  interested  in  the  estate  is  m  infa,nt  or  incom- 
petent, the  Surrogate  may,  if  the, interest  of  such,  jnfant  or  ineQmp,e,i;e,nt 
is  presently  involved  and  is  adverse  to  thai  of  any  of  the  oth^r  persons  in- 
terested th^ein,  appoint  a  special  guardian  of  such  infant;;, but  iip1;hing  in 
this  provision  shall, affect  the  right  of  an  infant  over  fourteen  yeaj-s  of 
age,  or  of  any  one  on  behalf  of  an  infajl|t  under  fourteen  yea^s  of  age,,  to 
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nominate  and,  apply  for  the  appointment  of  a  special  guardian  for  such 
infant  at  any  stage  of  the  proceedings."  This  provision  originally  read  shall 
for  may,  and  related  to  the  time  when  appeal  was  taken  from  the  taxing 
Surrogate  to  the  judicia.1  Surrogate  (see  chap.  672,  Laws  1899,  amending 
§  232  now,  in  part,  §  231). 

I  875.  The  schedules. — The  expectant  rep^ese^tative  of  an  estate, 
upon  his  application  for  letters  has  to  make  and  file  what  is  called  the 
transfer  tax  affidavit,  for  which  an  official  blank  is  supplied.  But  where 
the  application  to  have  the  tax  determined  is  made  he  has  to  make  an 
aflSdavit  with  schedules,  in  triplicate,  with  a  certified  copy  of  the  petition 
and  order  appointing  the  appraiser.  Where  there  is  a  will  three  copies 
must  also  be  furnished.  The  affidavit  and  schedules  approximate  in  bulk 
those  required  in  bankruptcy  cases.  Their  fuU  analysis  must  be  left  to 
works  dealing  exclusively  with  this  topic.  But  a  concise  summary  respect- 
ing them,  and  the  full  affidavit  will  illuminate  our  present  discussion.  Tlie 
affidavit  furnish.ed  in  N|ew  York  County  reads : 

Surrogate's  Court, 
County  of  New  York. 


In  th^  Matter  of  the  Transfer 
Tax  upon  the  Estate  of 

Deceased. 


State  of  New  York, 

County  of 
,  City  of  New  York  i 

adnjjpistr:ator  executor  of  the  estate  of  the  above- 
nam^  decedent  being  duly  sworn  in  this  proceeding  for  the 
determination  of  the  tax,  if  ^ny,  to  be  paid  upon  the  assets  of 
the  said  estate  under  the  Law  in  :^elation  to  Taxable  Transfers 
of  Property,  deposes  and  says: 

I.  That  the  said  decedpnt  died  a  resident  of  the  County  of 
New  York,  Stafe  of  ]^ew  York,  on  the  day  of 

19    ,  Intestate,  leaving  a  Last  Will  and  Testament,  a  copy  of 

which  w  h^fivi^th,  submitted,  which  was  duly  admitted  to  probate 

by.  t^  Sp^pgfUe's  Cowl,  of  New  York  County,  on  the 

day  pf  19    ,  gfld  that  Letters  of  Administration  testa- 

mentary  \^ere  duly  issued  by  th,?  said  Surrogate's  Court  of 

New,  Yor^  County  on  the  day  of  19     ,  to  this 

deponent,  v^hp^e  post  office  address,  is 

whpse  ppst  office  address  is  and  whose 

pp^t  office  address  is 

II.  That  aSjSuph  adflninigtratpr  exeautor  deponent  is  personally 
familiar  with  the  affairs  of  sa.id  estate,  the  property  constituting 

,  the  a^ets  thereof  and  their,  f^ir  market  value,  and  with  the 
C^^b^s,,  expenses  and  charges  properly  and  legally  allowable  as 

•deductions  therefrom.    That  the  .decedent  at  the  time  of  his 
fjeath  had  no  safe  deposit  box  except 
VJ.  Schedule  Al  sets  forth  each  and  every  parcel  of  real 
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estate  in  the  State  of  New  York  of  Which!  decedent  died'  seized 
aild  ■possessed,  or  in  which  he  had  any  right,  title  or  interest, 
and  the  liber  and  page  of  the  recdrd,of  the,  conveyance  thereof; 
together  Yit^'.^'  ^fS'temeBt;  of  the  mortgage  apd.pther  encum- 
brances thereon  at  the  date  of  death,  givirlg  the  amount  of  guch 
encumbrances  and  date,  place^  liber  and  page  bf  Record  thereof. 
It  also'  yets  forth  in  the  first  tnargiilal  column  the'^sessed  valua- 
tion of  said  parcels  and  in  second  marginal  Coluiusi  the  estimated 
:market  value-  thereof  ;(.as,  appraised  by  a  competent  expert  in 

.,    real  estatf  values,  whose  su|)plemental  affidayi^.  is,  herewith 
submitted).  ,  ,      ■■ 

Schedule  A2  sets  forthi-all  of  the  money;s' left  by' tte  decedent 
at  the  time  of  h  death,  whether  in  h  immediate  possession, 
standing'  to  h  credit  or  in  which  he  had  any  right',  title-  or 
interest,  in  bsinks  of  deposity  savings  banks,  trust  companies, 
or:  other  institutions,  whether  individually  or  in  trust  foj;  or 
jointly  with  any  otjier  person,  giving  also  separately  the  accrued 
interest  thereon,  if  any,  down, to  the  last  interest  day  prior  to 
de'cedent's  death  in  the  case  of  savings  accounts,'  'and  down'  to 
the  date  of  decedent's  death  in  all  other  cases. 

Schedule  A3  sets  fprth  ;all  wearjog.  apparel,  jewelry,  silver- 
ware, pictures,  books,  works  of  ai;ty  household  furniture,  horses, 
carriages,  automobiles,  boats,  and  any  and  all  other  personal 
chattels  of  whatsoever  kind  or  nature,  left  by  the  decedent,  to- 
gether with  the  fairly  estimated  market  value  thereof  (as  ap- 
praised by  a  competent  expert,  whose  supplementary  affidavit 
is  herewith  submitted) .  It  also  contains  a  statement  of  all  bonds 
and  mortgages  held  by  decedent  and  of  all  claims  due  and  owing 
decedent  at  the  tinie  of  h  death,  and  of  all  the  promissory 
notes  or  other  instruments  in  writiijg  for  the  payment  of  money 
of  which  he  died^  possessed,'  of[  whatsoever  nature,  with 
interest  thereon,  iif  any  (except  such  as  are  included  in  the 
statement  of  the  decedent's  interest  in  a  co-partnership  or 
business  set  forth  in  Schedule  AS)'  giving  the  face  values  and 
estinjated  fair  iharket  values  thereof  tod  if  such  estimated  fair 
market  values  be  less  than  the  face  value,  setting  forth  in  brief 
the  reason  for  'such  depreciation  as  to  each  item.  Said  Schedule 
A3  also  contains  a  statement  of  any  and  all  moneys  payable 
to  the  estate  from  life  insurance  poli6ies  carried  by  decedent. 

Schedule  A^  sets  forth  all  the  corporate  stocks,  bonds  and 
accrued  interest  thereon  to  the  date  of  decedent's  death,  or 
other  investment  securities  owned  by  the  decedent  at  the  time 
of  h  death,  with  the  market  value  thereof  at  such  time,  and 
in  the  case  of  unlisted  corporate  securities  giving  the  State  of 
incorporation  bf  the  cerporatibhisSiiitig  the  same,  its  capitaliza- 
tion,'the  vallie,  and  nature  of  its  assets;  its  liabilities,  its  surplus, 
the  boot  value  of  its  stock,  the  dividends  paid,  and  any  other 
facts  which  may  be  pertinent  affectittg  the  value  of  said  secu- 
rities, also  tlie  anaount  of  any  dividends  declared  on  such  stocks 
but  unpaid  at  date  of  death.  '"  ' 

,  Schedule  A  5  sets  forth  the  interest  of  decedent  at  the  time  of 
h  (  deatji  in 'any  co-partnership  ot  biisiness,  a  balance  sheet  of 
such  business,  arid  shows  tlble  'natiire  'and  location  thereof,  the 

.     total  capital  employed,  thp  grb^  'profits,  expenses  and  net 
profits,  of  the  business  for  at  least  tliree  years  prior  to  decedent's 
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death,  and  any  other  facts  pertaining  to  such  business  as  may 
be  pertinent  to  a  fair  and  just  appraisal  of  decedent's  interest 
in  said  business  and  the  good-will  thereof.  (Submitted  to  the 
Appraiser  herewith  is  a  certificate  and  ,two  copies  thereof  show- 
ing the  amount  of  the  decedent's  interest  in  such  business  and 
good-will  thereof,  made  by  a  competent  accountant.) 

Schedule  A6  sets  forth  in  itemized  form,  together  with  the 
fair  market  value  thereof,  any  other  property  owned  or  left 
by  decadent  at  the  time  of  h  death  and  not  included  in  the 
preceding  schedules. 

IV.  Schedule  SI  sets  forth  the  funeral  expenses.  Schedule  B2 
setS'  forth  the  expenses  of  administration  and  counsel  fees  paid 
or  estimated.  Schedule  B3  sets  forth  the  valid  debts  due  and 
lOwingby  decedent  at  the  time  of  h  d^ath  and  allowed  as  just 
and  fair  by  the  administrator,  executor,  together  with  a  separate 
list  of  such  claims  as  have  been  contested  or  rejected  by  h 
(except  liens  and  incumbrances  upon  real  estate  and  except 
such  as  enter  into,  the  computation  of  decedent's  interest  in 
any  co-partnership  or  business  as  set  forth  in  Schedule  A5). 
Schedule  B3  also  sets  forth  all  items  claimed  by  the  adminis- 
trator executor  as  proper  deductions  herein,  and  not  included 
in  the  prior  schedules.  * 

V.  Schedule  C  sets  forth  all  the  property,  real  and  personal, 
which  passed  at  decedent's  death  by  virtue  of  the  exercise  by 
h  of  any  power  of  appointment  vested  in  h  by  the  will, 
deed  or  other  instrument  of  -^noth^r,  together  with^.the  fau" 
market  value  of  each  item  thereof  and  a  statement  in  brief  of 
the  source  and  derivation  of  such  power,  copies  of  which  will, 
deed  or  other  instrument  are  submitted  herewith.  Said  Schedule 
C  also  sets  forth  the  in  tere?tpf  decedent  in  any  estate  of  an- 
other; and  any  property  wheresoever  situated  of  which  de- 
cedent made  any  grant,  bargain,  sale  or  gift  in  contemplation 
of  death  or  intended  to  take  effect  in  possession  or  enjoyment 
at  or  after  the  death  of  decedent.  . 

VI.  Schedule  D  contains  a  statement  of  the  names  of  all 
persons  beneficially  interested  in  this  estate  at  the  tinSe  of  de- 
cedent's death,  the  nature  of.  their  respective  interests,  their 
relationship,  if  any,  to  the  decedent,  together  with  the  ages  at 
the  time  of  decedent's  death  of  all  minors,  annuitants  and  bene- 
ficiaries for  life  under  decedent's  will,  if  any.  It  also  contains 
a  statement  showing  which  of  the  beneficiaries  named  in  de- 
cedent's will,  if  aw,  dip(^  prior  to  decadent,  the  dates  of  their 
deaths,  their  siirvivors,  and  the  relationship  of  such  survivor  to 
decedent.  ,j  ,,,     ,  ,     ,    -    ,. 

VII.  That  deponent  has  m^de  due  and  diligent  search  for 
property  of  every  kind,  nature  and  (iescription  left  by.  the 
decedent,  and  has  been  able,  to  discover  only  that  set  forth  in 
Schedules  A  and  C, ,  and  that  no,  information  of  any  other 
property  of  the  deced^t  has  come  to  h     knowledge,  and  that 

he  verily  believes  that  decedent  left  no  property^  except  as 
therein  set  forth.  That  all  the  sums  claimed  as  deductions  in 
Schedule  B  are  lawful,  just  and  fair,  that  to  the  best  of  de- 
ponent's knowledge,  information  and  beUef  the  decedent  made 
no  gift,  grant  or  conveyance  of  any  property,  real  or  personal, 
in  contemplation  of  death,  or  to  take  effect  at  or  after  death. 
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except  as  may  be  so  specifically  set  forth  in  the  appropriate 
schedule. 

Deponent  further  says  that  wherever  in  any  of  said  schedules 
the  word  "none"  has  been  written  or  wherever  such  schedule 
has  been  left  blank,  such  word  or  omission  is  to  be  taken  as 
equivalent  to  an  affirmative  allegation  by  deponent  that  the 
decedent  left  no  property  of  the  kind  to  which  schedule  relates. 
Sworn  to  before  me  this  day 

of  ,  19 

Note.  This  affidavit  and  schedules,  with  will,  etc.,  must  be 
filed  in  triplicate — one  original  and  two  copies — with  one  certi- 
fied copy  of  petition  and  order  appointing  Appraiser. 


The  headings,  rulings  and  footnotes  of  the  schedules  are  given : 
The  numbered  notations  are  not  on  the  official  forms,  but  are  informa- 
tory. 

SCHEDULE 


Al.  Real  property 

Assessed 

value  for  year 

of  decedent's 

death 


1.  Describe  each  parcel  with  sufficient  par- 
ticularity to  make  certificate  under  §  236 
effectual  upon  being  recorded. 

2.  Include  only  New  York  real  property. 

3.  The  expert  appraisal  should  be  in  form 
an  affidavit. 

4.  Mortgage  deductions  belong  in  this 
schedule.  The  amount  thereof  bears  on 
the  value.  See  Matter  of  Sutton,  3  App. 
Div.208. 

Also  recite  unpaid  taxes,  any  claim  for 
dower,  nature  of  decedent's  title,  rent 
accrued  a,t  decedent's  death,  etc. 


5. 


Estimated 
market  value 


Value  as  ap- 
praised in  this 
proceeding 

EQUITY 


For  the  Apprais- 
ers'  figures  only 

It  may  be  noted  that  if  i)roperty,  under  this  or  any  of  the  following  schedules  was  in 
decedent's  name,  but  the  title  was  in  trust  or  in  joint  tenancy  the  precise  facts  and 
circumstances  relative  thereto  are  to  be  shown,  not  on  the  schedule,  but  in  supple- 
mentary affidavits.  'The  schedules  are  intended  to  include  unquestioned  assets.  The 
report  may  pass  on  the  contentions  as  to  other  property,  including  or  excluding  them. 

Note. — Kindly  annex  appraisal  made  by  Expert  Real  Estate  Appraiser,  and  if  Mort- 
gages exist,  give  liber  and  page  of  record,  name  of  mortgagee,  date  of  mortgage,  amount 
of  mortgage,  rate  of  interest,  date  when  payable,  and  amount  of  accrued  interest  to  date 
of  decedent's  death. 
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SCHEDITLE 
A2.  Cash  on  hand  and  on  deposit 


Amount 


Value  as  ap- 
praised in  this 
proceeding 


For  the  Apprais- 
ers' figures  only 

Note, — Kindly  add  interest  on  above  to  last  interest  day  preceding  date  of  death. 


SCHEDULE 

A3.  Personal    chattels — bonds    and    mortgages,    promissory    notes,    claims, 

insurance,  etc. 

Value  as  ap- 
praised in  this 
pipQe^f^Lng 


Estimated 
market  value 


1.  Better  to  specify  wearing  apparel  atid  perscJnM' effects 
a;t  outset  and  cl^iEfi  "no  value"  than  to  omit  and  have 
proceeding  delayed  and  supplemental  affidavits  exacted. 

2.  Jewelry,  pictures,  "collections"  whether  of  beetles  or 
bijouterie  should  be  disclosed.  Libraries,  animals,  ver 
hicles,  everything. 

3.  But  tangible  property  not  wiikin  the  State  may  be 
omitted.  So  held  in  case  of  non-resident,  because  not 
taxable.  Matter  of  Bishop,  82  App.  Div.  112.  Same 
reason  applies  to  case  of  resident. 

4.  Anything  listed  when  the  safe  deposit  box  was  opened 
should  be  listed  or  reference  made  to  a  supplemental 
affidavit' explaining  its  exclusion.  E.  g.,  did  not  belong 
to  decedent.    State  the  facts^  not  conclusions. 


Note. — Kindly  add  interest  accrued  to  date  of  death  on  all  above. 


For  the  Apprais- 
ers' figures  only 


1092 


SURROGATES     COURTS 


§875 


SCHEDULE 

A4.  Corporate  bonds  and  stocks  (including  interest  on  bonds  to  date  of  death 

and  stock  dividends  declared  but  unpaid) 

Value  as  ap- 
praised in  this 
proceeding 


Estimated 
market  value 


1.  Get  valuations  of  active  "  from  an  expert  broker,  us- 
ing authoritative  quotation  of  lowest  sales  nearest  date 
of  decedent's  death. 

2.  As  to  "  inactive "  securities,  see  Matter,  of  Kennedy, 
N.  Y.  L.  J.,  March  8, 1911,  and  Chrystie's  work  on  In- 

,  heritance  Taxation,  svh  "closely  held  stock,"  p,  612. 

3.  If  any  securities  are  pledged,  recite  the  facts  in  full. 


For  the  Apprais- 
ers' figures  only 
Note. — Kindly  add  interest  on  all  bonds  to  date  of  death  and  stock  dividends  declared 
but  unpaid;  and  give  prices  of  listed  securities,  and  in  case  of  close  corporations  and 
unlisted  securities,  statement  of  assets  and  liabilities  and  net  earnings  for  3  yesirs  prior 
to  decedent's  death,  where  no  sales  have  been  made. 


SCHEDULE 

A  6.  Interest  of  decedent  in  any  co-partnership  or  business,  together  with 

balance  sheet  and  profit  and  loss  statemient 

'  r- 

T^  1.3     i  J         Value  as  ap- 
Estimated  .     ,  .    ^f;. 

,    ^       ,        praised  m  this 
market  value  ,. 

proceeding 


1.  Re  good  will  thereof,  see  Chrystie's  Inheritance  Taxa^ 
tion,  706,  and  particularly  cases  on  the  general  rule  for 
valuation,  p.  709. 


For  the  Apprais- 
ers' figures  only 
Nol'B. — Give  statement  of  assets  and  liabilities  as  of  date  of  death  and,  in  addition, 
net  profits  for  at  least  3  years  preceding  date  of  death,  and  trial  balances  for  same  period. 


A6. 


SCHEDULE 
Property  left  by  decedent  of  whatever  kind  or  nature  not  included  in  the 


foregoing  sub-schedules 


Estimated 
market  value 


1.  This  includes  property  rights,  remainders  vested  but 
still  suspended  in  enjoyment,  choses  in  action  that 
survived,  etc. 


Value  as  ap- 
praised in  this 
proceeding 


For  the  Apprais- 
ers' figures  only 
Note. — State  here  claims  by  estate  in  litigation  or  property  of  a  similar  nature,  etc. 
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SCHEDULE 
Bl.  Funeral  expenses 


Claimed 


Allowed    in 
this  pro- 
ceeding 


For  the  Apprais- 
ers' figures  only 
Note.— It  claim  is  made  for  monument,  this  schedule  must  state  whether  contracted 
for  or  not. 

SCHEDULE 
B2.  Administration  expenses 


Claimed 


Allowed  in 
this  pi'o- 
ceeding 


,    ;     For  the  Apprais- 

era' figures  only 

Note. — ■Commissions  of  Ex'r  or  Adm'r  must  be  stated  separately  from  counsel  fees, 
etc.,  and  will  be  figured  by  Appraiser. 


SCHEDULE 

B3.  Debts  of  decedent.    Also  deductions  claimed  and  not  included  lathe 

preceding  sub-schedules 


Claimed 

AUbwed  in 
this  pro^ 
ceeding  , 

■•*        .,  ^, 

_'i 

,  Fpr  the  Apprais- 
ers' figures  only 
Not:^.; — State  what  dues  are  paid  or  will  be  paid.    If  any  claims  contesteid,  state  So. 
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SCiSEiDlDnLE  C 

Property  passing  by  decedemt^s  eSESrciee  of  daytpbwer  of  appoiptment;  interest 
of  decedent  in  any  other  estate ;  property  transferred  by  decedent 
^         in  contemplation  of  death  or  to  take  effect  at  death 

Value  as  ap- 
praised in  this 
proceeding 


Estimated 
value 


1.  This  is  under  subd.  6  of  §  220,  q.  v. 


For  the  Apprais- 
.    ,  ^  ,  ers' .figures  only 

Note. — State  any  transfers  by  way  of  gifts  made  prior  to  death  under  Trust  Deeds 
or  any  other  instrument. 

SCHEDULE  D 

Beneficiaries  and  tlieir  interest^,  relafiohship  to  deceased,  etc. 

Note.— Where  wUl  creates  life  estates,  annuities  or  estates  for  term  of  years,  give  age 
of  befieficiaries  at  date  of  decedent's  death.  State  whether  beneficiaries  are  living  at 
date  of  appraisal.    See  Morgan  v.  Cowie,  49  App.  Div.  612. 

SCHEDULE  E 

Property  held  in  trust  for,  or  jointly  with,  others 
1;  In  view  of  the  recent  amendments,  this  schedule  requires  a  study  of  the  cases  ana- 
lyzed by  Mri  Chrystie,  Inheritance  Taxation,  at  pp.  787  et  seq. 

Note. — ^This  must  be  filled  out  to  cover  intangible  property  as  intended  by  subd.  7  of 
§  22t),  added  c.  664,  L.  1915.       .      •  ■  ■  <'•'  .-   . 

If  the  appraisal  is  of  a  nonresident's  estate  the  Schedules  need  only 
include  tangible  property  within  the  State  under  subd.  2  of  §  220^  or  of 
intangible  property  coming  withirt,  the  new.fl^finitiQn,  of  chap.  664,  La^ys 
1915,  amending  the  same  section..  Also  it  ;n^y  have  to  include  intangible 
property  held  jointly  if  it  be  held  taxable  under  subd.  7  of  §  220.  This  new 
provision  is  not  yet  construed.  It  does  not  assume  to  be  limited  to  resi- 
dents, nor  yet  to  exclude  nonresidents.  But  since  subd.  7  was  added  by 
the  same  act  in  1915  that  amended  subd.  2  and  4,  in  which  nonresident's 
intangible  taxable  property  is  specified,  the  failure  to  do  so  in  subd.  7  is 
significant  and  we  think  controlling. 

§  876.  Fair  market  value  of  property;  how  and  when  ascertained. — 
It  is  the  duty  of  the  appraiser  to  fix  "the  fair  market  value  of  property" 
subjected  to  the  payment  of  the  tax.  Hence  his  powers  and  duties  are  of 
a  .^wasi;  Judicial  character,  ^an^  he  may  tal?,e  such  proof  as  will  enable  him 
to  report  to  the  Surrogate.  Matter  of  Tremberger,  N.  Y.  L.  J.,  March  7, 
1911,  citing  People  ex  rel.  McKnight  v.  Glynn,  56  Misc.  35.  In  this 
connection  therefore  §  213  is  of  importance  defining  as  it  does  what  is 
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meant  by  "estate"  and  "property",  as  used  in  the  act.  This  section  is  as 
follows: 

§  243.  Definitions. — The  words  "estate''  and  "property,"  as  used  in  this  article, 
shall  be  taken  to  mean  the  property  or  interest  therein  passing  or  transferred  to 
individual  or  corporate  legatees,  devisees,  heirs,  next  of  kin,  grantees,  donees,  or 
vendees,  and  not  as  the  property  or  interest  therein  of  the  decedent,  grantor,  donor  or 
vendor  and  shall  include  all  property  or  interest  therein,  whether  situated  within 
or  without  this  state. 

The  words  "tangible  property"  as  used  in  this  article  shall  he  taken  to  mean  cor- 
poreal property  siich  as  real  estate  and  goods,  wares  afid  merchandise,  and:  shall  not 
be  taken  to  mean  money,  deposits  in  bank,  shares  of  stock,  bonds,  notes,  credits  or  evi- 
dences of  an  interest  in  property  and  evidences  of  debt.  The  words  "intangible  prop- 
erly" as  itsed  in  this  article  shall  be  taken  to  mean  incorpoteal  property,  indvdjvhg 
money,  deposits  in  bank,  shares  of  stock,  bonds,  notes,  credits,  emdences  of  an  interest 
in  properly  and  evidences  of  debt. 

The  word  "transfer,"  as  used  in  this  article,  shall  be  taken  to  include  the  passing 
of  property  or  any  interest  therein  in  the  possession  or  enjoyment,  present  or  future, 
by  inheritance,  descent,  devise,  bequest,  grant,  deed,  bargain,  sale  or  gift,  in  the 
manner  herein  prescribed.  The  words  "county  treasurer"  and  "district  attorney'," 
as  used  in  this  article,  shall  be  taken  to  mean  the  treasurer  or  the  district  attorney 
of  the  county  of  the  surrogate  having  jurisdiction  as  provided  in  section  two  hun- 
dred and  twenty-eight  of  this  article. 

The  words  "the  intestate  laws  of  this  stale,''  as  used  in  this  article,  shall  be  taken  to 
refer  to  all  transfers  of  property,  or  any  beneficial  interest  therein,  effected  by  the  stat- 
ute of  descent  and  distribution  and  the  transfer  of  any  property,  or  any  ben&fvdal  inr- 
terest  therein,  effected  by  operation  of  law  upon  the  death  of  a  person  omitting  to  m/ike 
a  valid  disposition  thereof,  including  a  husband's  right  as  tenant  by  the  curtesy,  or  the 
right  of  a  husband  to  succeed  to  the  personal  property  of  his  wife  who  dies  irtlestate 
leaving  no  descendants  her  surviving.  (Amended  by  Chap.  732,  Laws  of  1911,  in 
effect  July  21,  1911.) 

We  omit  here  the  addition,  by  Laws  1916,  chap.  551,  of  the  definition 
of  resident. 

Section  220,  subd.  7,  says: 

"The  tax  .  .  .  shall  be  upon  the  cfear  mar&ei  ra/we  of  such  property." 

Section  230  says: 

"Every  such  appraiser  .  .  .  shall  .  .  .  appraise  the  same  at  its  fair 
market  value." 

Section  231  says: 

"From  such  report  .  .  .  the  Surrogate  shall  .  .  .  determine  the  cash 
value." 

These  terms  must  be  assumed  to  be  equivalent,  and  so  synonymous. 

Section  120  of  Decedent  Estate  Law  provides  for  the  method  to  be 
pursued  by  appraisers  generally  in  ascertaining  the  value  of  taxable  se- 
curities. 

Whenever  by  reason  of  the  provisions  of  any  law  of  this  State  it  shall  become 
necessary  to  appraise  in  whole  or  in  part  the  estate  of  any  deceased  person,  . 
the  persons  whose  duty  it  shall  be  to  make  such  appraisal  shall  value  the  real  estate 
at  its  full  and  true  value,  taking  into  consideration  actual  sales  of  neighboring  real 
estate  similarly  situated  during  the  year  immediately  preceding  the  date  of  such 
appraisal,  if  any;  and  they  shall  value  all  such  property,  stocks,  bonds  or  securities 
as  are  customarily  bought  or  sold  in  open  markets  in  the  city  of  New  York  or  else- 
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where,  for  the  day  on  which  such  appraisal  or  report  may  be  required,  by  ascertain- 
ing the  range  of  the  market  and  the  average  of  prices  as  thus  found,  running  through 
a  reasonable  period  of  time.    , 

See  Peoph  v.  Coleman,  107  N.  Y.  541. 

Under  this  provision  it  was  held  in  Matter  of  Crary,  31  Misc.  72,  that, 
in  the  absence  of  any  facts  tending  to  show  that,  the  appraiser  did  not 
reach  a  fair  conclusion,  a  valuation  of  stocks  based  on  the  average  of 
quoted  prices  on  the  day  on  which  the  will  took  effect  and  for  three  ^months 
preceding,  should  be  sustained.  See  well-reasoned  opinion  by  Schulz, 
Surr.,  in  Matter  of  McMullen,  92  Misc.  637,  and  rules  for  ascertaining  fair 
market  value  in  headnote.  It  is  customary,  however,  in  reaching  the 
valuation  of  Hsted  stocks  or  bonds  in  transfer  tax  proceedings,  to  take 
the  average  quotations  on  the  date  of  the  death  of  the  decedent.  Matter 
ofRamsdill,  190  N.  Y.  492;  Matter  of  Westurn,  152  N.  Y.  93,  102. 

In  valuing  shares  in  a  foreign  corporation,  held  by  a  nonresident,  he 
must  apportion  its  assets  within  and  without  the  State.  That  is,  assum- 
ing a  railway  company  to  have  its  property  half  in  New  York  and  half  in 
Pennsylvania,  and  its  stock  to  be  selling  at  par,  the  nonresident's  stock 
on  succession  to  which  the  New  York  tax  is  laid  must  be  appraised  at  50. 
See  Matter  of  Cooley,  186  N.  Y.  220.  And  see  6pinion  of  Beckett,  Surr., 
in  Matter  of  Thayer,  58  Misc.  ll7,  as  to  appraisal  of  stock  in  an  interstate 
railroad  corporation.  Aff'd,  126  App.  Div,,  951,  193  N.  Y.  430,  In  the 
court  of  appeals  decision  it  is  pointed  out  that  the  method  "suggested" 
in  the  Cooley  case  is  not  controlling  or  exclusive,  merely  a  "convenient  " 
way  of  determining  a  "question  of  fact." 

The  method  is  now  approved  by  the  language  of  the  amendments  of 
1915  to  subd.  2  and  4"  of  §  220,  quoted  above.  '     '  '' 

In  Matter  of  Gould,  19  App.  Div.  352,  aff'd  156  N.  Y.  423,  the  rather 
novel  jproposition  was  advanced  by  the  estate  that,'  in  determining  the 
value  of  large  blocks  of  stock,  only'  the  {Purchase  tod  sale  in  markets  of 
correspondingly  large  blocks  should  be  considered,  on  the  theory  that 
throwing  large  blocks  upon  the  market  would  result  in' a  break  in  values. 
The  court  did  not  adopt  that  construction  of  the  act  of  1891.  See,  as 
above;  suggested,  Mr.  Cl^rystie's  Inheritance  Taxation;  review  of  "Closely 
Held  Stock"  cases,  pp.  6l'2'et  seq.'  '  '" 

A  more  difficult  question  arises  where  the  securities  are  not  listed  and 
in  such  case  the  practice  is  to  take 'testimony  as  to  the  full  market  value 
from,  parties  who  would  be  in  position  to  testify  with  knowledge  of  that 
fact.  '  In  ikTatter  0/  Curtice,  111  App.  Div.  230,  aff'd  185  N.Y.  543,' the 
stock  was  in  a  "  close  corporation,"  not  hsted,  no  record  sales.  Held,  the 
statutbi'y  direction  did  not  control,  citing  Matter  of  Judson,  73  App.  Div. 
620..  See  also  Matter  of  Proctor,  41  Misc.  79,  experts  testifying  to  value 
from  infrequent  .quotations  and  private  sales.  As  to  the  nature  of  this 
testimony  see  opinion  of  Surrogate  Silkman,  in  Maiier.  of  ^rajidreth,  28 
Misc.  468,  473.  InMatter  of  Smithy  71  App.  Div.  602,  the. appraiser  valued 
the  stock  of  a  corporation  at  par  basing  the  valuation  on  the  fact  that  a 
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dividend  of  eight  per  cent  had  been  declared  on  that  stock  for  some  time 
prior  to  the  death  of  decedent,  and  this,  despite  the  faqt  that  an  officer  of 
the  company  in  which  the  stock  was  held  testified  that  he  sold  such  stock 
at  the  rate  of  $50  a  share  at  about  the  time  of  the  death  of  the  deqedent. 
The  Appellate  Court  held  that  in  the  absence  of  any  evidence  going  to, 
show  that  the  sales  testified , to  by  this  oflicer  were  not  made  at  the  fair 
market  value,  and  in  the  absence  of  evidence  tending  to  show  that  a  stock 
earning  eight, per  cent  dividend  was  worth  more  than  the  price  at  which 
it  had  been  sold,  or, of  any  special  fact  showing  any  greater  value  of  the 
stock  than  that  at  which  it  jhad  been  sold,  the  appraiser  should  fix  the 
value  at  the  selling  price;  Dividends  paid  are  not  conclusive  proof  of  value. 
People,  etc.,  v.  Barker,  81  Hun,  22.  In  Matter  of  Achelis,  N.  Y.  L.  J., 
March  9,  1912,  Fowler,  Surr.,  held  the  intrinsic  value  of  inactive  close 
corporation  stock  must  be  ascertained  from. its  assets  and  liabilities.  With , 
this  of  course  the  net  earnings  for  a  reasonable  period  should  be  weighed 
to  form  a  just  basis.  ,  ^ 

In  a  full  opinion  in  Matter  of  Chambers,  N.  Y.  L,  J.,  Jan.  31,  1912,  ,he 
stated  and  applied  the  rule  as  to  stock  of  the  Singer  Manufacturing  Com- 
pany; referring  to  Matter  of.  Kennedy,  N.  Y.  L.  J.,  .March  8,  1911,  and 
Matter  of  Prodor,  41  Misc.  79.  ,        .  , 

In  Matter  of  Bach,  N.  Y.  L.,J.,  Nov.  21,  1911,  the  same  Surrogate  ob- 
served: .  i 

Decedent  died  in  November,  1909,  a  resident  of  the  County  of  Ne'Hr  York.  At 
the  time  of  his  death  he  owned  1,278  shares  of  the  preferred  and  1,060  shares  of 
the  common  stock  of  Semen,  Bach  &,  Co.  These  Holdings  represented  a  majority 
interest  in  the  corporation.  In  the  affidavit  of  assets,  submitted  to  the  appraiser 
by  the  executor  of  the  estate,  the  value  pjf  the  common  stock  was  given  at  $35  per 
share.  The  expert  accountant  employed  ty  the  State  Comptroller,  after  a  thor- 
ough examination  of  the  books  of  the  company,  submitted  a  statement  showing 
that  the  intrinsic  value  of  the  common  stock  at  the  date  of  decedent's  death  was 
$73.59  a  share.  In  the  report  filed  by  the  transfer  tax  appraiser  in  this  court  he  " 
has  appraised  this  stock  at  $20  a  share.    The  stock  was  not  listed  upon  any  exchange 

,  and  it  was  not  commpnly  sold  upon  the  market.  It  paid  a  dividend  of  15  per  cent 
in  1907  and  20  per  cent  in  1909.  No  dividends  were  paid  in  1908.  While  the 
amount  of  dividends  paid  on  a  stock  is  not  controlling  Evidence  of  its  value,  Matter 
of  Smith,  71  App.  Div.  602;  Matter  of  CuHice,  111  App.  Div.  230,  aff'd  185  N.  Y. 
543,  it  may  be  taken  into  consideration  in  estimating  the  value  of  a  stock  which  is 
not  commonly  bought  and  sold  in  the  open  market.  The  intrinsic  value  of  the  stock 
as  ascertained  by  the  expert  accountant  appears  to  be  a  conservative  estimate,  but 
as  the  statute  requires  the  appraiser  to  appraise  the  stock  at  its  clear  market  value 
it  may  fajrly  be  assumed,  in  view  of  the  fact  that  the  decedent  took  an  active  in- 
terest in  the  management  of  the  company  and  had  an  established  reputation  in 
connection  with  the  business  conducted  by  the  company,  l^hat  the  market  value 
of  this  block  of  sto,ck, after  his  (ieath  would  be  slightly  less  than  the  book  value.  I 
feel,  therefore,  that  in  estimating  the  market  value  of  this  inactive  stock  some  de- 
duction from  the  book,  or  intrinsic, ,  value  should  be  made,  and  it  appears  to  me 
that  twenty  points  would  be  a  fair  deductipn.  I  therefore  find- that  the  fair  market 
value  of  the  1,060  shares  of  common  stock  of  Semon,  Bach  &  Co.  held  by  the 

,  decpdent  at  the  time  of  his  death  was  $53.59  a  share.  The  appraiser's  report  will 
be  remitted  to  him  for  correction  accordingly. 
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So,  in  Matter  of  Morgan  v.  Warner,  45  App.  Div.  424,  affirmed  without 
opinion,  162  N.  Y.  612,  it  was  held  that  notes  belonging  to  the  estate  which 
the  executors  were  directed  tp  cancel,  should  be  valued  at  their  actual 
and  not  their  face  value.  See  also  Matter  of  Bartlett,  4  Misc.  380;  Matter 
of  Wbod,  40  Misc.  155. 

As  to  valuation  of  good  will  of  decedent's  business  see  Matter  of  Keahon, 
60  Misc.  508.    Matter  of  Vivanti,  138  App.  Div.  281,  rev'g  63  Misc.  618. 

§  877.  Same  subject. — The  power  of  the  appraiser  to  subpoena  wit- 
nesses and  examine  them  upon  oath,  makes  it  immaterial  where  the  prop- 
erty is  situated  that  he  has  to  appraise.  In  case  of  inactive  stocks  or 
partnership  interests  he  can  subpoena  the  books  of  the  company  or  part- 
nership. Matter  of  Crawford,  85  Misc.  283,  Fowler,  Surr.  This  makes  it 
advisable  to  have  a  certified  accountant  make  an  analysis  and  verify  a 
report.  Then  he  can  be,  if  necessary,  cross-examined  upon  the  basis  of 
his  report.  As  a  rule,  the  appraiser  will,  in  the  ordinary  course,  accept 
affidavits  as  to  the  facts.  But  in  contested  cases,  e.  g.,  as  to  residence,  or 
lOeiisof  property,  or  as  to  value,  witnesses  are  called,  sworn  and  exam- 
ined. The  appraiser  appointed  is  to  appraise  the  whole  estate  of  the  de- 
cedent. And  his  report  must  be  specific.  Thus  in  Matter  of  Kahn,  N.  Y. 
L.  J.,  March  16,  1912,.  the  appraiser  reported  "11  pictures  (in  parlor), 
$200,"  etc.  The  report  was  remitted  that  he  might  give  the  title,  artist 
and  several  value  of  each  picture.  As  to  books,  except  those  having  special 
value  by  reason  of  rarity  or  edition,  the  rule  would  not  be  so  rigidly  ap- 
plied. If  the  property  is  situated  in  several  counties  and  the  appraiser 
deems  it  necessary  to  inspect  the  same  for  its  appraisal,  §  230  contains 
ample  provision  for  the  payment  of  his  expenses,  and  so  fa,r  as  the  property 
in  various  counties  is  concerned,  the  receipts  of  the  county  treasurer  to 
whom  the  tax  is  paid  may,  under  §  236  of  the  Tax  Law,  be  recorded  in 
the  clerk's' office  of  any  county  in  which  taxable  property  is  situated. 
Such  clerks  are  required  to  keep  a  book  for  the  purpose,  known  as  the 
Transfer  Tax  Book. 

Section  36  of  the  Tax  Law  (now  §  37)  is  inapplicable  to  this  appraisal. 
Matter  of  Kennedy,  113  App.  Div.  4.  Hence  the  appraiser  cannot  make  a 
tentative  assessment  and  put  the  executor  to  the  burden  of  swearing  it 
off  or  down.  • 

§  878.  The  appraiser's  report. — Sections  230  and  231  proceed  further 
to  define  the  practice  as  follows: 

§  230.  The  report  of  the  appraiser  shall  be  made  in  duplicate,  one  of  which  du- 
plicates shall  be  filed  in  the  office  of  the  surrogate  and  the  other  in  the  office  of  the 
state  comptroller  (in  part). 

§  231.  From  such  report  of  appraisal  and  other  pro6f  relating  to  ainy  such  estate 
before  the  surrogate,  the  surrogate  shall  forthwith,  as  of  course,  determine  the  cash 
value  of  all  estates  arid  the  amount  of  tax  to  which  the  same  are  liable;  or  the  sur- 
rogate may  so  determine  the  cash  value  of  all  such  estates  and  the  amount  of  tax 
'iid  which  the  same  are  Uable,  without  appointing  an  appraiser. 

The  'siiperintendent  of  insurance  shall,  on  the  application  of  any  surrogate, 
determine  the  value  of  any  such  future  or  contingent  estates,  income  or  interest 
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fchereiri  limited,  obntiilgeint,  dependent  or  determinable'  upon  the  life  or  lives  of 
persons  in  being,  upon  the  facts  contained  inaiiy  such  appraiser's  report,  and 
certify , the  , samp, tp  the^gup'ogate,  .and  Jiis, ,c^rtificate^s,liall  be,  conclusive  evidence 
that  the  method  of  computation  adopted  therein  is  correct.. 

The  surrogate  shall  immediately  give  notice,  upon  the  determination  by  him 
as  to  the  value  of  any  estate  which  i^  tax9.blq  under  thip  article,  and  of  the  tax  to 
which  it  is  liable  to  all  persons  known  jtp  ,be  interested;  therein,  ^nd  shall  immedi- 
ately forward  a  copy  of  such  taxing  order  to  the  state  comptroller. 

The  surrogate  shall  also  forward  to  the  state  comptroller  copies  of  all  orders 
entered  by  him  in  relation  to  or  affecting  in  any  way  the  transfer  tax  on  any  estate, 
including  orders  of  exemption. 

It  isth^  appraiser's  duty  to  rfeip'ort  the  taxable  property  and  the  value 
at  which  he  appraises  it.  '  It  is  customary  for  the  appraiser  to  submit 
with  his  report  a  schedule  containing  facts  relative  to  the  property  ttans- 
ferreti,  reported  "for  the  information  of  the  Surrogate." 

I  879.  Deducting  the  debts,  taxes,  etc.— In  early  editions  we  ob- 
served that  since  the  "property"  is  to  be  taxed  as  coming '/rom  the  de- 
cedent, the  quantum  to  be  reported  must  logically"  bie  the  net  amdimt.  Now 
§  243  explicitly  says  the  words  "estate"  and  "'property"  shall  not  mean 
the  amount  coming  from  the  decedent.  This  does  ncit  charige  the  situatibii 
for  as  the  tax  is  now  on  individual  legacies  or  shares  it' is  obvious  that 
what  the  individuals  get  as  legatees  or  distributees  is  Stilito  be  dependent 
on  the  net  amount  of  the  estate;  for  its  debtfe  and  exemptions,  and  preferen- 
tial taX6s,  etc.,  take  precedence  of  legatees  or  heirs.  Hence  it  is  proper  for 
the  appraisers  to  take  evidence  as  to  decedent's  debts  and  to  I'eiiort'them, 
as  well  as  the  taxable  property,  to  the  Surrogate.  The  rule  is  wfell  stated 
in  Matter  of  Thomas,  39  Misc.  223,  226.  ' 

This  practice  has  been  sainctioned  in  New  York  Couflty  {Matter  of 
Wormser,  36  Misc.  434),  and  has  been  tacitly  approved  by  the  courts, 
nuinerous  decisions  reciting  the  practice  and  not  disapproving  thereof. 
Ill  Westchester  County,  however,  in  Estate  of  Ludlow,  4  Misc.  594,  and 
Estdte  of  Millard',  6  Mis'6^  425,  the  practice  was  deblared  to  be  impi'oper. 
A  later  decision  ih  that  coUiity,  hbwever,"Maifer  o/  Purdy,  24  MisC.  301,'' 
would  seem  to  indicate  that  there,  too,  this  practice  is  iiow  Approved.  The 
question  of  these  deductions  has  become  a  vet^  practical  and  important 
one  in  reaching  the  aniount  of  the  taxable  property.  We  have  noted 
one  phase  of  this  in  connection  with  fixing  the  value  of  stock  in  intersti^te 
conipanies.  On  the  other  hand,  suppose  a  nonresident  dies,  and  there  i^ 
property,  taxable,  in  this  State,  but  the  claims  of  domestic  creditors 'ex^ 
ceed  its  valiie.  There  is  nothing,  manifestly,  left  on  Whic'h  to  lay  the  t^. 
Maiter  of  Groiverior,  124  kp^.  Div'.  33l,'aff'd  193  N'!:  Y.  65^.  Bee  Ma^er' 
of  J^ur^den, '47  Misc.  329,  as  to  representative's  right  to  apply  taxable  and 
nontaxable  securities  to  discharge  of  nonresident's  debt  to  New  York 
creditor.  This  case  is  in  effect  sdperseded  by  Matter  of  Porter,  67  Misc. 
19  (March,  1910),  where  Thoiaa's',  Suit:,  held  that  the  amendment  by  chap. 
310  of  Laws  1908',  to  §  220  put  ari  end  to  this  rigHt  to  elect  to  appropriate 
N,  Y.  assets  to  pay  exempt  legacies  and  fbreigh  assets  to  pay  taxable 
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legacies  and  so  avoid  the  tax,  citing  Matter  of  BrimjB'm,  127  App.  Div.  941, 
aff'd  195  N.  Y.  622.    This  clause  reads  in  substance: 

3.  Whenever  the  propaty  of  a  resident  decedent  or  the  property  of  a  nonresident 
decedent  within  this  State,  '     ' 

transferred  by  will 

is  not  specifically  bequeathed  or  devised; 

such  property  .  .  .  shall  be  deemed  to  be  transferred; 

proportionately  to  and  divided  pro  rata  among 

all  the  general  legatees  and  devisees  .  .  . 

including  all  transfers  under  a  residuary  clause. 

See  §  867  below  as  to  basis  of  deduction  of  nonresident  estate  debts. 

Ilhere  was  considerable  difference  of  opinion  in  the  lower  courts,  on  this 
whole  question  of  what  is  and  what  is  not  to  be  deducted  in  ascertaining 
the  amount  of.,taxable_property..    Thus,.fpr  example,  in  Orange, .Count j^,^ 
Matter  of  Curtis,  31  Misc.  83,  it  was  held  that  the  United  States  war  re\^- . 
enue  tax  cO|Uld  not  properly  be  deducted  while,  at  ^he  same, time,  in  Cat- 
taraugus County,  Matter  of  Irish,  28  Misc.  648,  aijd  Erie  Cpjinty,  Matter 
of  Becker,  26  Misc.  633,  it  was  held  that  this  tax  should  be  deducted.    The 
Appellate  Division,  First  Department,  sust9,ine(^  this. last  contention  in 
Matter  of  Gihon,  64  App.  Diy.  504,  and  Matter  of  Vanderbilt,  68  App.  Div. 
27,  but  the.  Court  of  Appeals  fina,lly  disposed  pf  the  question  in  Mfitter  of 
Gihoji,  169  N.  Y.  443,  holding  that  thfs  Federa/1  ta??  is  not  to  l^e  deductesd 
because  it  is  not  a  tax  upon  the  property  transferred  but  upon, the  legatee, 
for,  the  privilege  of  succeeding  to  the  property,  and  is  therefpre  payable , 
out.  of  ,his  particular  legacy  and  not  out  of  the  estate.    See  Matter  of  Daly, 
100  App.  Div,  373..  But  see  §§  1234  et  seq.,  post. 

The  Porter  Case,  supra,  which  involved  a  Connecticut  estate  allowed  pro 
rafei  djediiction  of  debts,  funeral, expenses,, commission,  etc. 

The  Gihon  case  held  that  the  .commissions  and  disbursements,  of  a  tena-ij 
porary  administrator  appointed  pending  the  result  of  a  will  contest,  as 
wiell,  as  the  commissions  of  trustees  paying  oyer  the , income,  pfa;ti;ust.  to 
a  .}ife  .beneficiary, ;  are  proper  subjects,  of ,  deduction.  But  §226  provides 
that  commissions  are  to.be  expluded  and  nontaxable,  only  to  the  extent 
of ,  the  amount  allowed  by  law  ,to:  exeqi^tors  or  trustees,  in  that  it  makes 
taxable  legacies  or  devises  in  lieu  of  commissions  as  tp  any  excess  in  value 
in  such  bequests  or  devise  over  that  of  the  legal  cpmmissions..  Matter  of 
Vivanti,  63  Misc.  618,  rev'd  on  other  points,  138  App.  Div,  281.  See 
Matter  of  y,an  Pelt,  63  Misc.  616,  where  three  iuU  commissions  were  de- 
ducted, 

;A  sum  paid  )3y  proponents  to  contestants  iii  settlen;ent  is  not  deductible. 
Matter  of  Marks,  40  Misc.  507.  And,  if  commissions  were  not  deducted, 
the  proceeding,  in  a  proper  case,  may  be  reopened  for  the  purpose.  Matter 
of  SiUirnari,  79  App.  Div.  98.      , 

A  legacy  tax  paid  to  another  State  cannot  be  deducted  {Matter  of  Ken- 
nedy, 20  Misc.  531),  and  the  fact  that  property  of  a  nonresident  decedent 
is  taxed  in  the  State  pf  his  (^om,icile  does  not  affect,  the  questipn  Pf  Hs  tax^ 
atipn  here.    Matter  of , Burr,  16  Misc.  89.      ; 
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A  gift  to  a  foreign  cemetery  association  for  keeping  the  burial  lot  in 
order  forever  was  held  to  be  not  "funeral  expenses,"  and  taxable  as  a  gift 
by  will.  Matter  of  Beaver,  62  Misc.  155.  See  §  860a  below  as  to  funeral 
expenses.  The  present  law  does  not  discriminate  against  foreign  corpora- 
tions.   

Amount  due  decedent's  co-tenant  as  contributive  share  for  improive- 
mehts  made  is  deductible.    Matter  of  Wood,  68  Misc.  267. 

Another  question  which  has  involved  considerable  discussion  is  whether 
the  expenses  entailed  by  a  will  contest  may  properly  be  deducted  from 
the  assets  of  the  estate  before  the  tax  is  fixed.  As  to  this  point  Chief  Jus- 
tice Andrews  says  in  Matter  of  Westurn,  152  N.  Y.  93  (p.  102) : 

"  The  appellants  further  insist  that  the  Surrogate  erred  in  refusing  to 
deduct  from  the  valuation  of  the  estate  the  sum  expended  by  them  in 
the  Utigation  over  the  will.  We  think  the  Surrogate  properly  disallowed 
this  item.  It  was  not  a  claim  existing  against  the  decedent  or  his  prop- 
erty. The  tax  imposed  by  the  statute  is  upon  the  interests  transferred  by 
will  or  under  the  intestate  law  of  the  State.  The  devolution  of  the  prbp- 
ei-ty  and  the  right  of  the  State  have  their  origin  at  the  same  moment  of 
time.  The  ascertainment  of  the  value  of  the  taxable  interest  and  the  fixing 
of  the  tax  necessarily  takes  place  subsequent  to  the  death.  But  the  guide 
is  the  value  at  the  time  of  the  death,  when  the  interests  were  acquired. 
The  fact  that  the  appellants  were  put  to  expense  in  asserting  their  rights 
and  were  embroiled  in  expensive  litigation  to  obtain  them,  was  their  mis- 
fortune. 

"It  did  not  diminish  the  value  of  the  interests  which  devolved  upon 
them  on  Westurn's  death.  It  was  a  loss,  but  a  loss  to  their  general  estate. 
It  did  not  prevent  them  receiving  the  whole  interest  transmitted  to  them. 
The  fact  that  the  court  charged  certain  costs  and  allowances  in  their  favor 
upon  the  estate  did  not  change  the  situation.  It  was  practically  a  bharge 
upon  their  own  property  for  the  benefit  of  their  attorneys." 

The  only  tVay  in  which  this  decision  and  the  decision  in  the  Gihon  case, 
supra,  can  be  reconciled  is  by  the  statement  last  quoted,  that  the  expenses 
of  a  will  litigation  are  practically  a  charge  upon  the  separate  properties 
of  the  beneficiaries.  While  in  the  Gihon  case  the  expense  was  incurred  to 
preserve  the  estate.  That  this  is  the  view  taken  by  the  Surrogates  of 
New  York  County,  see  decision  of  Surrogate  Thomas  in  Estate  of  Mary 
Francis  Baker,  in  the  New  York  Law  Journal  of  May  2S;  1902.  He  there 
says:  ; 

"The  practical  effect  of  the  decision  of  the  Court  of  Appeals  in  Matter 
of  Westurn  is  to  determine  that  litigation  between  rival  claimants  to  an 
estate  cannot  be  prosecuted  at  the  expense  of  the  State  of  New  York. 
This  decision  has  not  been  modified  or  distinguished  hy  Matter  of  Gihon, 
but  on  the  contrary  the  existence  of  an  analogy  between  the  two  is  ex- 
pressly affirmed,  not  Only  in  the  latter  opinion  but  also  in  the  opinion  of 
the  learned  Surrogate."  Attention  should  be  called,  however,  to  the  fact 
that,  in  Matter  of  Westurn,  supra,  the  deductions  asked  for  were  for  the 
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expenses  directed  to  be  paid  put.  of  the  estate  incurred  by  the  next  of  kin 
in  a  successful  will  cpntest.j  The  coqrtst.haxfi  not  applied  fhe  same  ryle 
where  the  expenses,  either  in,  a  will  con^f st  qr  in  a  proceeding  for  the  cpn- 
.struction  of  a  will  h^ve  be.ejij,_niade  by,  .the.lfigq,l  repves^n^ivqs  pi  th^,es;tate, 
and  the  disposition  of  the  courts  now  appears  -to  be  to  hold  that,  where 
such,  expenses  were  necessary  ,an,d  reasonable,  they  are  the  proper /sub- 
jects of  deductipUi  M,cftter>  of  Maresi,  74'App.  Div.  76;  Estqf^  of., Peter 
Thomas,  N-  Y,  L.  J.,  Nov.  8,  1902.  i,Se^,alsq  McMer  of  Sanford,  66  Misc. 

395.  '; 

,  §880.  Deductiiig  funeral  expenses-n-Th^  amount  spent  in,  funeral 
expenses  is  deductible.  Matter  of  Maverick,  135  App.  Div.  ■44,  aff'd  198 
N.  Y.  618,  citmg.Ma,tter^Qf  Edgerton,  35  Appi  Div.  ,125,  aff'd  158  N.  Y.  671; 
Estate  ofMillward,  6  Misc.  425;, Matter  of  Liss,  39  Misc.  125,  §  2749,  Qofie 
Civ.  Proc.  The  reasonable  cost  of  keeping  a  burial  plot  and  mpnument 
,in  order  is  exempt.  Ibid.,  citing  MatteTiOf  Vinot,  7  N,  Y-  Supp.  517.  Hence 
a  bequest  to  the, trustees,  for  that  purpose  is  equally  so.  In  the  cases  of 
,Matter' of  Beaver,  G2  Mi^c<  155,  a,nd.Matter  of  Fay,  62  Misc.  154,  such  be- 
quests were  held  taxable  because  made  to  foreign  cemetery,  corporations. 
The  present  act  does  not  discriminate  ^nd  has  adopted  tjie  rule  above  stated 
so  far  as  to  exempt  devises  and  bequests  for  religious  ceremonies,  observ- 
ances or  commemorative  services  of  or  for  the  deceased. ,  A  bequest  to 
keep  a  grave,  monument  or  vault, in,  order  is  certainly  not  destrpyed  by 
the  amendment. 

§  881.  Debts  must  be  established. — The  mere  fact  that  a  claim  against 
an  .estate  is  putsita^diug  .isi  not  aufficieut  to  warrant  a  deduction  of  the 
amount  of  the  claim  in  computing  the  tax  in  the  absence,  of  aoy  proof  as 
to  its  legality.  Matter,  of  Wormser,: 51  App.  Div.  ,441.  If, the  claim  is 
being  htigated,,;th€!  question  may,  be  expressly  reserved.  Matter  of  SJp{n- 
ner,  106  App.  Div.  217.  ,  If  the  claim  was  litigated  to  protect  whole  estate, 
the  expense  thereof  is. deductible.  Matter  of  Sanford,  66  Mi^c,  395.,  It 
has  been  the  custom  in  making  deductiqps  in  the  matter,  of  the  t^jfation 
of  npnresidenti  estates  tp  ftllo^y,  only  such  proportion  of  the  debts  as  is 
represented  by  the  ratio.of  New,  York  assetSi  tp  the  entire  assqtsjpf.  the  es- 
tate.,  The  Appellate  Divisipn,  in  an  interesting 'decision,  Maiter  of  King, 
.71  App.  Div."581,  however,  held  that,  where  a  nonresident  (Ipcedent  h^d 
an  undivided  interest,  in  a  firm,  having  a  branch  in  New  York  State,  and 
where  the  claims  of  New  lYork  creditojis  of  the  concern  ejshfiusted  the 
value  of  the  property  here,  no  tax  could  be  imposed,  basing  such  decisiipn 
on  the  broad  ground )  that  a  ta^iOn  personal  property  of  a  nonresident  is 
founded  upon  the  State's  doroinipn  oyer  the  property  situated  within, its 
territory}  and  as  the  idebts  ejdiaust^d  t^i?  a^s^ts,  there  was  no  property 
here  to  form  a  basis  of  taxation.  On  tjie  pther  hand,  it  was  held  in  Milter 
of  Pullman^  i&  App.  Div.  574,  where  domestic  .creditors  of  a  noni;esidient 
decedent  have  in  their  hand,  as  pledgees,,, seGiirities.  not  taxable  un4er 
our  transfer  tax  law,  that  the!Jn<l«btednjes6  due  such  creditors  is  npt  to 
•be  offset , against  taxable,  asspts. 
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§  882.  Bequests  on  consideration. — A  different  question  arises  where 
the  testator  provides  in  his  will  for  the  payment  of  moneys  oqt  of  his  estate 
in  return  for  services  rendered  him  in  his  lifetime.  MaUfir  of  Gould,  156 
N.  Y.  423.  The  case  involved  pecuUar  circumstances.  Jay  (jiould,  by  a 
codicil  to  his  will,  acknowledged  an  indebtedness  to  his  son,  George  J. 
Gould,  for  services  rendered  amounting  to  $5,000,000,  and  provided  in 
what  way  and  witjj  what  property  or  securities  the  debt  should  be  dis- 
charged. The  Appellate  Division  in  the  First  Department  held  the  legacy 
to  be  not  a  gift  but  the  payment  of  a  legal  obligation  of  the  estate,  and, 
therefore,  not  taxable.  But  the  Court  of  Appeals  held,  that,  granting  the 
testator  did  owe  the  sum  bequeathed,  and  did  intend  by  the  codicil  to 
provide  for  its  payment,  nevertheless  the  method  of  payment  selected  by 
him  and  its  acceptance  by  his  son  was  one  which  brought  the  transaction 
within  the  taxing  provisions  of  the  statute.  The  court  (Parker,  Ch.  J.,) 
says  (p.  428):  "It  matters  not  what  the  motive  of  a  transfer  by  will  may 
be,  whether  to  pay  a  debt,  discharge  some  moral  obligation,  or  to  benefit 
a,relative  for  whom  the  testator  entertains  a  strong  affection,  if  the  devise 
or  bequest  be  accepted  by  the  beneficiary,  the  transfer  is  made  by  will 
and  the  State  by  the  statute  in  question  makes  a  tax  to  impinge  upon  that 
performance."  The  court  also  says,  obiter,  "  It  can  easily  be  imagined  that 
the  legislature  aimed  to  prevent  parties  from  avoiding  payment  of  the  tax 
by  changing  intended  beneficiaries  into  testamentary  creditors."  But 
it  can  hardly  be  imagined  that  the  legislature  intended  to  tax  the  payment 
of  just  debts  in  full,  as  might  be  the  result  if  the  debt  provided  for  in  a 
will  was  equal  to  or  greater  than  the  estate.  Creditors  are  entitled  to  the 
payment  of  their  just  claims,  irrespective  of  the  accident  of  death  to  their 
debtors,  and  the  remedy  would  appear  to  be  in  a  case  like  the  one  men- 
tioned for  the  claimant  or  creditor  to  renounce  the  provision  under  the 
will  and  rely  on  recovering  the  amount  of  his  claim  against  the  estate  in 
the  usual  way.  See  also  Matter  of  Rogers,  71  App.  Div.  461.  See  Matter 
of  Huber,  86  App.  Div.  458,  where  tax  was  laid  on  legacy  to  executor  over 
and  above  his  legal  commissions  for  services  to  be  rendered.  If  realty  be 
directed  to  be  sold  to  pay  legacies  the  net  value  is  to  be  taken,  i.  e.,  less 
reasonable  broker's  commission  for  effecting  sale.  Matter  of  Rothschild, 
63  Misc.  615. 

§  883.  Deducting  dower  and  curtesy  interests.^ — I.  Estates  by  the 
curtesy  and  of  dower  are  statutory  estates,  but  they  are  not  the  creatures 
of  our  intestate  law.  They  are  created  at  the  moment  of  legal  coverture, 
lie  inchoate  or  dormant  during  coverture,  and  spring  into  full  blown  right 
of  possession  at  the  consort's  death. , 

Hence,  that  which  the  one  dying  first  leaves,  which  is  transferred,  in 
intestacy,  passes  subject  to  this  statutory  interest  and,  for  purposes  of  the 
transfer  tax,  such  dower  or  curtesy  estates  must  first  be  deducted. 

.  Millard,  Surr.,  so  held  in  a  scholarly  opinion,  in  relation  to  estate  by 
curtesy  in  Matter  of  Starbitck,  63  Misc.  156.  He  was  afiirmed  by  the  Ap- 
pellate Division  (137  App.  Div.  866);  Woodward,  J.,  writing  a  dissenting 
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opinion,  q.  v.,  based  on  the  theory  that  the  husband's  right  "to  possession 
was  a  part  of  the  estate  passing  to  the  heirs  at  law  and  that  such  estate 
of  which  the  curtesy  estate  was  a  part  passed  by  the  Intestate  Law.. 

The  Court  of  Appeals  affirmed  on  the  opinion  of  Thomas,  J.,  201  N.  Y. 
531. 

II.  Where  the  wife  dies  leaying  no  descendants,  and  intestate,  then  the  personal 
estate  goes  to  the  husband  jure  mariti.  It  operates  by  virtue  of  the  marriage,  the 
common  law  and  the  death  intestate. 

But  his  right  to  take  is  not  given  by  the  intestate  law  and  hence  what  he  takes  is 
not  subject  to  the  traijsfer  tax.    Matter  of  Oreen,  144  App.  Div.  232. 

III.  As  to  the  deductibility  of  the  widow's  dower  in  figuring  the  taxable  transfers, 
precisely  the  same  reasoning  should. hold. 

Thomas,  Surr.,  in  Matter  of  Vivanti,  63  Misc.  618,  621,  refused  to  deduct 
it,  citing  Estate  of  Henry  I.  Barbey,  N.  Y.  L.  J.,  March  2,  1908,  see  114 
N.  Y.  Supp.  72&.  Hi^  decision  was  reversed  on  other  grounds,  138  App. 
Div.  281. 

Ketcham,  Surr.,  in  Matter  of  Shields,  68  Misc.  264,  held  it  should  be  de- 
ducted. 

Cohalan,  Surr.,  in  Matter  of  Stuyvesant,  72  Misc.  295,  held  it  should  be 
deducted.  His  opinion  says:  "It  is  conceded  .  .  .  the  value  of  such  dower 
interest  would  not  be  taxable"  although  of  course  a  legacy  in  lieu  of  dower 
would  be. 

"But  the  amendment  of  1911  to  §  243,  see  ante,  includes  by  definition 
this  curtesy  right,  attid  jure  mariti  as  included  in  transfers  by  'the  intes- 
tate laws  of  this  state.'    This  is  law — the  above  decisions  to  the  contrary." 

We  venture,  in  the  face  of  this  arbitrary  law  to  suggest  that  in  estimat- 
ing the  value  of  the  fealty  the  dower  or  curtesy  estate  must  still  be  deducted. 
But  since  it  is  taxable,  it  is  taxable,  on  the  value  at  which  it  is  deducted, 
to  the  beneficiary  thereof,  and  so  it  should  still  be  separately  valued  and 
deducted  and  taxed. 

§  884.  Deducting  taxes. — Taxes  assessed  against  decedent  in  his  life- 
time,'thdiigh  not  levied  until  after  his  death,  may  be  deducted.  Matter 
of  Brundage,  31  App.  Div.  348.  Matter  of  Liss,  39  Migc.  123.  '  This  case 
also  deducted  cost  of  a  burial  plot  and  expense  of  fencing'  and  sodding  same. 
See  also  opinion  by  Thomas,  Surr.,  in  Matter  of  Hoffman,  42  Misc.  90, 
where  executors  had  actually  paid  real  and  persoiial  taxes  which  had  be- 
come debts  of  decedent.  The  amount  was  deducted.  But  taxes  accruing 
after  his  death  cannot  be  deducted.  Matter  of  Maresi,  74  App.  Div.  76. 
But  the  closing  of  the  books,  before  his  death,  is  what  constitutes  the  tax 
a  "deductible  debt."  Mere  assessment,  not  thus  completed,  does  not. 
Matter  ofFreund;  143  App.  Div.  335,  aff'd  202  N.  Y.  556.  It  must  have 
i-eabhed  the  point  that  it  became  inalterable.  See  opinion  in  Re  Babcdck, 
42  Misc.  90. 

§  885.  Appraiser's  duty  when  in  doubt. — Doubtful  questions  may  be 
reserved.  This  is  often  necessary  as  to  future  or  contingent  interests. 
But  it  may  be  proper  in  this  v6ry  matter  of  deductions  demanded.    In 
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Matter  of  Dimon,  82  App.  Div.  107,  an  equitable  method  is  outlined.  When 
the  appraiser  is  in  doubt  as  to  allowing  deduction  of  payments  made  or 
estimated  by  the  representative,  he  should  not  disallow  them.  He  taxes 
the  residue  and  in  the  report  (and  of  course  in  the  subsequent  order)  re- 
Serves  the  taxation  on  this  doubtful  artibuTit  until  it  hats  been  adjudicated 
upon  on  the  accounting.  The  court  cites  the  Gihon  case,  169  N.  Y.  443; 
Matter  of  Rice,  56  App.  Div.  253;  Matter  of  G(mld,l9  App.  Div.  352. 

§  886.  Are  mortgage  incumbrances  to  be  deducted? — They  are.  The 
tax  is  laid  6n  the  property  as  it  tvas  when  decedent  died.  Matter  of  Offer- 
maxi,  25  App.  Div.  M; Matter  of  Livirigston,  1  App.  Div.  568.  The  question 
whether  iheiy'are  to  be  paid  ultimately  out  of  personalty  may  not  be  con- 
sidered. The  "cash  value"  of  the  realty  is  affected  by  the  amount  of  an 
outstanding  mortgage  and  other  liens.  They  must  therefore  be  set  out 
in  the  Real  Property  Schedule. 

■  Two  cases  can  be  Supposed  with  regaM  to  real  estate  so  far  as  mortgages 
thereon  are  concerned.  The  one  wherei'the  red,l  estate  passes  directly 
under  the  will  or  by  the^law  of  descent,  the' other  where  the  will  works  an 
equitable  conversion.  In  such  a  case  as  the  latter.  Matter  of  Sutton,  3 
App.  Div.  208  (aff'd  149  N.  Y.  618),  it  was  held  (Brown,  P.  J.,  writing  the 
opinion)  by  the  Appellate  Division,  reviewing  the  cases,  that  the  fiction 
of  equitable' conversion  could  not  be  applied  f or  the  jjurpose  of  subjecting 
domestic  real  estate  to  taxation  which  would  otherwise  be  exempt. 

In  Matter  of  Livingston,  1  App.  Div.  568^  First  Department,  the  court 
held  that  where  the  real  property  and  personal  property  descended  into 
the  same  hands  and  mortgages  on  the  real  estate  are  satisfied  by  the 
executors  by  virtue  of  a  power  in  the  will,  the  payment  of  the  mortgages 
out  of,  the  personalty  could  have  no  effect  in  reducing  the  amount  of  the 
tax  on  the  personal  estate.  Matter>  of  Offerriian,  25  App.  Div.  94,  is  au- 
thority for  the  general  principle  that  mortgages  upon  decedent's  real 
property  are  not  to  be  deducted  from  the  personal  property  in  reaching 
the  amount  of  the  tax.  To  that  effect  see  Matter  of  Sutton,  3  App.  Div. 
208;  Matter  ofDeGraaf,  24  Misc.  147;  Matter  of  Berry,  23  Misc.  330.  Where 
a  mortgage  is,  however,  secured  by  th^  testator's  personal  bond,  and  there 
is  a  judgment  against  him  for  a  deficiency,  the  judgment  is  a  deductible 
debt. 

In  Matter  of  Swift,  137  N.  Y.  77,  the  Court  of  Appeals  has  held  that  the 
doctrine  pf  equitable  conversion  was  not  applicable  to  subject  foreign  real 
estate,  the  proceeds  of  which  had, been, brought  ^ithin  the  State,  to  tax- 
ation. SeeDos  Passos  on  Inheritance  Tax  Law. (2d  ed.),  pp.  152,  155, 
and  notes.  Where  real  property  passes  to  a  devisee  or  descends  to  an 
heir,  such  heir  or  devisee  must  satisfy  and  discharge  all  mortgages  out  of 
the  property  so, passing  or  descending  without  resorting  to  the  executor  or 
administrator  of  his ; ancestor,  unless  there, tje  an  express  direction  in  the 
will  of  the  testator,  thatsuch  mortgages  should  be  otherwise  paid.  2  R.  S. 
chap.  1,  title  5,  §4.  , . 

§  887.  Debfs  of  nonresident.— The  Matter  of  Grosvehor,  and  the  Mdi- 
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ter  of  Burden,  cited  in  §  879  above,  show  the  extent  and  the  Kmit  of  off- 
setting local  debts  against  taxable  property  of  a  nonresident  reachable  by 
the  State. 

There  are  several  theories.  Assume  A  dies  in  New  Jersey.  His  estate 
is  in  all  $100,000,  of  which  $10,000  is  in  New  York  City.  His  total  debts 
are  $20,000  and  $10,000  of  that  is  due  to  New  York  creditors.  Shall  the 
property  here  be  exempted  because  the  local  debts  equal  it?  Or  shall  it 
be  proportionately  offset  in  the  ratigt  that  the  assets  here  bear  to  the  total 
assets?  In  the  latter  case,  as  the  assets  here  are  one-tenth,  then  the  debts 
can  only  be  offset  to  the  extent  of  one-tenth.  Or  again,  suppose  the  debts 
here  are  not  general  debts,  but  debts  to  a  banker  or  broker  secured  by 
collateral — and  part  of  that  is  nontaxable? 

The  correct  answer  to  all  these  questions  is  reached  by  keeping  in  mind 
the  theory  on  which  the  State  taxes  the  nonresident  estate,  to  wit,  its  do- 
minion over  the  property.  We  noted  in  §  881  the  rule  in  the  King  and 
Pullman  cases.  The  rule  is  extended  in  a  recent  decision  in  N.  Y.  county. 
See  Matter  of  Cox,  N.  Y.  L.  J.,  Jan.  10,  1912,  where  the  Surrogate  draws 
this  distinction. 

In  the  Matter  of  Pullrmm,  46  App.  Div.  574,  it  was  held  that  where  domestic 
creditors  have  in  their  hands  the  legal  title  and  the  right  to  resort  for  the  payment 
of  their  debts  to  securities  belonging  to  a  nonresident  decedent  which  are  not 
taxable  under  the  laws  of  this  State,  the  indebtedness  due  such  creditors  is  not  to 
be  offset  against  the  value  of  property  of  such  decedent  otherwise  taxable  under 
the  Transfer  Tax  Law  of  this  State.  In  the  opinion  of  the  court  in  this  case  great 
stress  was  laid  upon  the  fact  that  an  ancillary  administrator  with  the  will  annexed 
was  not  appointed  in  this  State,  and  that  there  was  nothing  to  show  that  ancillary 
letters  of  administration  would  ever  be  taken  or  required;  that  in  the  ordinary 
course  of  administration  the  creditors  here  would  make  a  demand  upon  the  foreign 
executors  for  payment,  and  that  until  such  demand  had  been  made  and  payment 
refused,  or  the  securities  sold  by  the  pledgees,  there  was  no  actual  indebtedness  of 
the  decedent  to  the  individuals  with  whom  the  stocks  were  pledged.  But  in  the 
matter  under  consideration  ancillary  letters  testamentary  were  granted  by  this 
court,  and  while  it  does  not  appear  that  any  demand  had  been  made  by  Winthrpp  & 
Company  upon  the  executors  for  the  payjpent  of  the  indebtedness  incurred  by  the 
decedent  in  the  purchase  of  the  pledged  securities,  the  executors  paid  Winthrop  & 
Company  out  of  the  money  on  deposit  with  that  firm  by  the  decedent  all  the  in- 
debtedness incurred  by  the  decedent  in  the  purchase  of  the  pledged  securities,  with 
the  exception  of  an  unliquidated  bond  account.  If  the  demand  had  been  made  by 
Winthrop  &  Company  upon  the  executors  for  the  payment  of  decedent's  indebted- 
ness to  that  firm,  and  if  the  executors  had  failed  to  make  such  payment,  Winthrop 
&  Company  would  have  the  right  to  set  off  the  amount  on  deposit  with  them  by  the 
decedent  against  his  indebtedness  to  them  for  the  money  advanced  in  the  purchase 
of  the  securities.  La  Marchant  v.  Moore,  150  N.  Y.  216.  The  title  to  the  stock 
when  purchased  was  in  the  decedent,  and  the  advance  of  the  purchase  money  by 
Winthrop  &  Company  created  the  relation  of  debtor  and  creditor.  Marsh  v.  Avery, 
81  N.  Y.  29;  Content  v.  Vanner,  184  N.  Y.  121.  In  the  McUter  of  Bennett,  Surr., 
Dec,  1906,  p.  620,  aff'd  120  App.  Div.  904,  the  decedent  owed  a  New  York  cred- 
itor $36,000,  for  which  she  had  pledged  as  security  certain  stocks  and  bonds  of 
New  York  corporations  and  foreign  corporations.  The  executors  paid  the  $36,000 
out  of  the  unpledged  New  York  assets,  and  the  Surrogate  held  that  for  the  purpose 
.  of  the  tra,nsfer  tax  the  appraiser  should  have  deducted  this  indebtedness  from  the 
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New  York  assets,  and  that  the  value  of  the  taxable  assets  thus  released  should 
be  added  to  the  balance  of  the  unpledged  assets  in  this  State.  As  the  executors  in 
the  matter  under  consideration  paid  the  indebtedness  of  the  decedent  for  which 
certain  securities  were  pledged  out  of  unpledged  New  York  assets,  thus  releasing 
taxable  and  nontaxable  securities,  the  decision  in  the  Matter  of  Bennett  would 
seem  to  be  controlling.  The  appraiser,  therefore,  should  have  ascertained  the 
value  of  decedent's  estate  in  this  State  by  deducting  the  entire  indebtedness  of 
-  decedent  on  account  of  the  pledged  securities  from  the  money  on  deposit  by  de- 
cedent with  Winthrop  &  Company,  and  including  as  part  of  the  taxable  property 
the  New  York  assets  thus  released.  But  as  the  decedent  was  a  member  of  the 
partnership  to  which  this  individual  indebtedness  was  paid  by  the  executors  of 
his  estate,,  the  value  of  his  interest  in  the  partnership  would  be  increased  by  his 
share  of  the  money  thus  paid  to  the  firm.  As  there  is  nothing  in  the  papers  to  show 
that  it  was  not  partnership  funds  that  were  advanced  for  the  purchase  of  the  securi- 
ties mentioned  in  the  various  accounts,  the  appraiser  should  take  further  testimony 
as  to  the  value  of  decedent's  interest  in  the  partnerrfiip  after  the  payment  of  his 
individual  indebtedness  to  the  firm  by  the  executors  of  his  estate. 

The  rule  as  to  a  foreign  partnership  with  assets  and  debts  here  is  stated 
in  Matter  of  Clark,  N.  Y.  L.  J.,  Feb.  9,  1912.    The  court  observes: 

It  is  true  that  the  legal  title  to  the  partnership  property  in  this  State  vested  upon 
the  death  of  the  decedent  in  the  surviving  partners  for  the  purpose  of  Jiquidation, 
and  that  the  right  of  the  legal  representatives  of  the  deceased  partner  in  the  assets 
was  in  equitable  right  to  the  decedent's  share  of  what  was  left  after  the  payment  of 
the  partnership  debts.  Rheinhart  v.  Rheinhart,  134  App.  Div.  440;  Joseph  v.  Herzig, « 
198  N.  Y.  456;  but  it  is  alleged  in  the  affidavit  submitted  by  the  executors  that  the 
net  value  of  the  partnership  assets  in  this  State  was  the  sum  of  $94,306.88,  and 
that  the  legal  representatives  of  the  decedent  were  entitled  to  seven-tenths  of  this 
amount,  subject  to  iiny  claims  of  partnership  creditors  in  other  States  which  re- 
mained unsatisfied  after  the  application  of  the  partnership  property  in  those  States 
to  the  payment  of  the  partnership  indebtedness.  When  the  value  of  this  interest 
was  actually  ascertained  and  definitely  determined  its  transfer  became  taxable 
in  the  same  manner  and  to  the  same  extent  as  if  the  property  had  belonged  to  the 
decedent  individually  at  the  time  of  his  death.  Matter  of  Clinch,  180  N.  Y.  300. 
For  the  purpose  of  ascertaining  the  value  of  this  interest,  debts  due  by  the  partner- 
ship to  New  York  creditors  must  first  be  deducted  from  the  firm  assets  located 
here.  Matter  of  King,  71  App.  Div.  581,  aff'd  172  N.  Y.  616.  There  does  not, 
however,  seem  to  be  any  authority  for  holding  that  the  general  indebtedness  of  a 
partnership  to  creditors  in  different  States  should  all  be  deducted  from  the  New  York 
assets;  it  would  seem  to  be  more  equitable  and  reasonable  to  deduct  from  the  net 
assets  in  New  York  that  proportion  of  the  general  indebtedness  of  the  partnership 
to.foreign  creditors  which  the  New  York  assets  bear  to  the  entire  assets  of  the  part- 
nership, MaUer  of  Porter,  67  Misc.  19,  aff'd  by  App.  Div.,  December  30,  1911. 
The  executors  also  contend  that  the  contribution  of  the  special  partner  constitutes 
an  indebtedness  of  the  firm  to  a  New  York  creditor,  and  that  the  amount  should 
'  '  be  deducted  in  full  from  the  New  York  assets.  A  special  partner  in  a  limited  part- 
nership is  not  entitled  to  payment  of  his  contribution  until  the  claims  of  all  the 
partnership  creditors  are  satisfied  (sec.  37,  Partnership  Law),  and  if  payment  is 
made  to  him  after  dissolution  of  the  firm,  but  before  all  the  creditors  are  paid, 
the  amount  so  paid  to  him  may  be  reached  by  a  creditor  of  the  partnership  who 
has  exhausted  his  remedies  against  the  partnership  assets.  Forman  V.  Von  Pusbau, 
126  App.  Div.  629.  The  interest  of  a  special  partner  is  not  strictly  a  debt  at  all. 
Harris  v.  Murray,  28  N.  Y.  547;  Hayes  v.  Meyer,  35  N.  Y.  226.  Up  to  the  time  of 
dissolution  a  special  partner  is  not  a  creditor  of  the  firm  in  any  sense.     Matter  of 
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Price-McCormick  Co.,  69  App.  Diy.  37.  It  would  therefore  appear  that  the  special 
partner  is  not  a  New  York  creditor  within  the  meaning  of  the  decision  in  the  Mat- 
ter of  King,  supra,  directing  that  debts  due  to  New  York  creditoi^s  should  bp  de- 
ducted in  full  from  New  York  assets  for  the  purpose  of  ascertaining  the  value  of 
decedent's  interest  in  the  copartnership,  but  that  the  special  partner's  claim  is  one 
against  the  entire  assets  of  the  partnership  wheresoever  situated,  and  should  only 
be  deducted  from  the  New  York  assets  in  the  proportion  which  the  net  New  York 
assets  bear  to  the  entire  assets  of  the  partnership.  ■■ 

Hence  the  local  debts  may  be  paid  out  of  the  local  taxable  assets.  Mat- 
ter ofDoane,  N.  Y.  L.  J.,  March  12,  1903;  MaMer  of  King  ^  172  N.  Y.  616, 
71  App.  Div.  581,  30  Misc.  575.  Then  the  taxable  value  of  those  assets 
is  reckoned,  after  such  deduction.  Matter  of  Westurn,  152  N.  Y.  93;  Matter 
of  Burden,  47  Misc.  329.  But,  if  .nontaxable  assets  have  been  specially- 
pledged  for  the  local  debt,  the  debt  is  deemed  paid  thereby;  and  the  tax- 
able, assets  are  not  to  be  diminished  thereby.    Ibid.    • 

In  the  Pullman  Case,  46  App.  Div.  574,  the  rule  is  clearly  stated:  "Where 
domestic  creditors  have  in  their  hands  the  legal  title  and  the  right  to  resort 
for  the  payinent  of  their  debts  to  securities'  (of  a  nonresident)  .  .  .  not 
taxable  ...  the  indebtedness  due  to  ^ph ,  creditors  is  not  to  be  offset 
against  the  value  of  property  .  .  .  otherwise  taxable.". 

It  is  further  clarified  in  the  Grosvenor  Case,  124  App.  Div.  331,  where 
Ingraham,  J.,  points  out  "what  is  taxable  is  the  property  of  the  (decedent) 
within  this  State,  which  was  in  excess  of  the  amount  of  the  debts  ...  to 
residents  ...  .  with  the  payment  of  which  this  property  was  primarily 
chargeable." 

He  continues:  "The  principle  applicable  to  this,  taxation  is  different 
from  that  applicable  to  the  taxation  of  personal  property  of  residents  of 
the  State,  for  here  the  tax  is  not  against  the  individual  or  against  the  par- 
ticular property,  but  is  a  tax  upon  the  transfer  of  that  property,  and  it  is 
only  by  reason  of  the  transfer  of  the  specific  personal  property  in  this 
State  from  the  testator  to  his  legatees  that  the  State  undertakes  to  tax, 
and  when  nothing  actually  paSs&s  by  virtue  of  that  transfer  no  tat  iS  imposed. 
The  Code  having  made  this  property  within  the  State  applicable  to  the 
payments  of  the  debts  of  the  decedent  to  resident  creditors,  the  fact  that, 
to  release  them,  the  executor  brought  money  of  the  decedent  from  out  of 
the  State  and  paid  the  debts  so  that  the  securities  in  this  State  could  be 
transmitted  to  be  adriiinistered  at  the  residence  of  the  decedent  cannot 
make  any  difference  as  tp  what,  actually  was  transferred  upon  which  a 
tax  was  imposed.  If  the  securities  had  been  sold  and  the  proceeds  used 
to  pay  the  debts  to  resident  creditors  there  could  be  no  question.  The 
executors  have  procured  the  money,  paid  the  debts,  and  released  these 
securities  from  the  liability  for  his  indebtedness,  in  substance  purchased 
the  securities  for  the  estate.  This  result  is  within  MqUer  of  Kirig,  71' App. 
Div.  581,  aff'd  on  opinion  below,  172  N.  Y.  616,  and  Matter  of  Westurn, 
152  id.  93.  There  it  was  held  that  what  was  transferred  and  what:  was, 
therefore,  taxable  was  the  amount  of  the  property  of  the  testator  less  his 
debts." 
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,  The  summary  of  this  discussion  would  seem  to  be  that  in  case  of  non- 
resident estate,  the  deduction  of  debts  is  to  be  pro  rated. 

As  the  entirp  estate  is  to  the  part  taxed  here,  in  like  ratio  are  the  general 
debts  to  :b|e  deducted.  This  leaves  debts  covered  by  collateral  to  the 
settlement  thereof  arranged  by  the  decedent  by  express  contract.  See 
Matter  of  Baylies,  148  N.  Y.  Supp.  912. 

§  888.  Appmsal  by  Surrogate.— ^Section  231  provides  that  the  Surro- 
gate may  determine  the  cash  value  of  all  the  estates  and  amount  of  tax. 
to  which  the  same,  are  liable  ipithout  appointing  an  appraiser.  And  where 
the  legacies  are  mere  cash  legacies  the  appointment  of  an  appraiser  is 
wholly  unnecessary.  See  Matter  of  Astor,  20  Abb.  N.  C.  405;  Matter  of 
Jones,  10  N.  Y.  St.  Rep.  163.  This  method  of  establishing  the  value  of 
the  inheritance  and  fixing  the  tax,  is  a  distinct  proceeding  complete  in 
itself  and,  if  adopted,  precludes  any  resort  to  the  other.  Matter  of  Davis, 
91  Hun,  53,  60.  .The  words  at  the  end  of  §  231,  paragraph  third,  "includ- 
ing orders  of  exemption"  recognize  the  practice  of  appUcation,  in  proper 
cases,  to  the  Surrogate,  for  an  order  that  the  estate  is  not  liable  to  the 
tax.  Where  real  property  is  involved,  the  entry  of  such  an  order  may  be 
requisite  to  avoid  the  question  of  a  "lien"  in  later  transactions. 

The  appUcatipn  for  an  order  declaring  estate  exempt  must  be  on  notice 
to  the  State  Comptroller.  If  he  do  not  oppose  on  the  return  day  the  order 
is  made,  as  of  course..  ,    ., 

§  889.  Report  of  the  appraiser. — Tq  summarize,  the  appraiser,  having 
ascertained  the  estate  by  means  of  the  power  of  inquiry  given  him  as. 
above  ooted,  must  proceed  to  ascertain  the  quantum  of  the  estate  and  its 
fair  market  value.  He  must  report  every  estate  passing,  de.fipe  its  character 
and  estimate  its  value.  It  has  been  held  that  the  appraiser  in  case  of 
doubt,  should  report  the  property  as  liable  to  a  tax,  leaving  the  doubt 
to  be  resolved  by  the  Surrogate  who  is  the  assessing  officer.  Matter  of 
Astor,  17  N.  Y.  St.  Rep.  737. 

§890.  Proceedings  on  the  coming  in  of  the  report. — When  the  ap- 
praiser's report  has  been  made  and  one  of  the  duplicates  filed  in  the  office 
of  the  Surrogate,  the  Surrogate  proceeds  to  exercise  his  assessing  power 
and  fixes  the  tax.  See  §  232.  No  appeal  hes  fi;om  his  order  as  assessor, 
except  to  himself  as  judge,  as'  npted  in  §  892,  below.  Matter  of  Vietor, 
160  App.  Div,  32.  In  so  acting . he  represents  the  .State;  and,  there- 
fore, it  was  at  first  held  (see  Matter  of  Wolfe,  137  N,  Y.  205,  213),  that 
a  failure  to  notify  the,  comptroller  or  the  county  treasurer  of  his  act 
was  not  error  or  an  irregularity,  although  it  was  held  proper  that  he  should 
cause  the  comptroller  or  county  treasurer  to  be  notified  of  the  proceedings. 
But  there  was  nothing  in  the  law  which  r^ade  notice  to  him  a  prerequisite 
to  a  complete  determination  by  the,  Surrogate  of  the  questions  presented 
in  the  proceedings.  And  the,  court  held  that  the  doctrine  of  notice  was 
one  whiph  finds  application  when  it  is  sought  to  take  the  property  of  the 
citizen,  and  that  a  failure  to  give  notice  to  the  person  whose  interest  was 
being  taxed  deprived  such  person  of  an  inherent  right.    But  the  law  as 
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it  now  stands,  by  §  231,  provides  that  the  Surrogate  shall  ImtHediiilfely 
give  notice  upon  the  determination  by  him  as  to  the  value  of  any  estatfe 
which  is  taxable  and  of  the  tax  to  which  it  is  liable,  to'  all  persons  knoWn 
to  be  interested  therein,  and  the  state  comptroller.  This  direction  is'  explicit 
and  must  be  followed.  Matter  of  Bolton,  35  Misc.  688.  Service  of  such 
notice  upon  the  attorney  who  has  represented  the  comptroller*  Upon  the 
hearing  before  the  appraiser  will,  of  course,  be  sufficient.  The  Surrogate's 
notice  is  furnished  in  that  ofBbe. 

§  891.  Computations  by  state  superintendent. — Where  there  are  fu- 
ture or  later  estates,  income  or  annuities  dependent  upon  a,ny  life  or  Hvfes 
in  being,  it  is  provided  by  §  231,  that  their  value  "shall  be  determined  by 
the  rule,  method  and  standard  of  mortality  and  value  employed  by  the 
superintendent  of  insurance  in  ascertaining  the  value  of  policies  of  life 
insurance  and  annuities  for  the  determination  of  liabilities  of'  life  insur- 
ance companies,  except  that  the  rate  of  interest  for  nlkking  such  cdinpu- 
tation  shall  be  five  per  centum  per  annum."  Consequently,  the  Surrogate 
is  given  power  by  §  231  to  apply  to  the  superintendent  of  insurance  by  a 
requisition  or  notice,  and  the  superintendent  of  insurance  is  required  upon 
such  application  to  determine  the  value  "  of  any  such  future,  or  contingent 
estate,  income,  or  interest  therein  limited,  contingent,  dependent;  or  de- 
terminable upon  the  life  of  persons  in  behig,  Upon  the  facts  contained  in 
the  appraiser's  report."  This  computation  the  superintendent  of  insurance 
must  certify  to  the  Surrogate,  and  it  is  provided  that  his  "certificate  shall 
be  conclusive  evidence  that  the  method  of  computation  adopted' therein 
is  correct."  This  deterniination  of  value  is  binding  on  the  Surrogate  as 
well  as  on  the  parties,  and  the  Surrogate  therefore  cannot  without  reversing 
the  whole  proceeding  make  an  appraisal  hiniself,  nor  can  he. reverse  the 
whole  proceeding  except  in  the  manner  provided  by  law.  See  Matter  of 
Davis,  91  Hun,  53,  aff'd  149  N.  Y.  539.  The  practitioner  is  notrequired  to 
prepare  the  nbtice  to  the  superintendent,  and  it  is  now  the  custom  in  many 
counties  for  the  appraiser  to  make  the  application  on  behalf  of  the  Surro- 
gate, and  to  include  the  superintendent's  certificate  in  his  report,  upon 
which  the  Surrogate  acts  in  fixing  the  tax.  The  superintendent  of  insur- 
ance is  given  a  summary  of  the  facts  upon  which  his  computation  is  to  be 
based,  to  wit:  The  amount  of  the  prin"cipal  estate  on  which  the  future  or 
contingent  estate  or  an  income  or  interest  therein  is  limited,  the  name  of 
the  remainderman,  the  name  and  age  of  the  person  or  persons  upon  whose 
life  or  lives  such  estates  or  interests  are  contingent,  dependent,  or  deter'- 
minable  and  the  date  of  death  of  decedent,  the  value  being  fixed  as  of  that 
day.  The  superintendent's  certificate  returns  the  money  value  of  life 
estate  and  rema,inder,  and  the  Surrogate  then  on  the  filing  of  the  appraiser's 
report  determines  the  cash  value  of  all  estates  passing  arid  the  amount  of 
tax  to  which  they  are  severally  Hable.  An  order  is  thereupon  entered 
assessing  the  tax,  which  should  be  substantially  in  the  following  form : 
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Present: 

Hon. 


Surrogate's  Court 
Caption. 


Surrogate. 


Order     fixing     tax 
under  §  232.  Title. 


On  reading  and  filing  the  report  of         '  Esq.,  the  appraiser 
heretofore  appointed  herein,  and  on  all  the  papers  and  proceed-  ■ 
ings   herein;    and   on   motion   of  Esq.,    attorney   for 

it  is 

Ordered  that  the  cash  values  of  the  interests  of  the  benefi- 
ciaries in  the  estate  of  the  above  named  decedent,  the  transfer 
of  which  is  subject  to  the  payment  of  the  tax  imposed  by  the 
act  relating  to  taxable  transfers  of  property  is  as  follows: 


Bencficiabies. 


Relationship. 


Cash  Value. 


and  it  is 

Further  ordered  that  the  tax  to  which  the  transfer  of  said  prop- 
erty is  Uable  is  as  follows: 

On  the  interest  of  widow  $ 

"    "        "         "  sister  $ 

"    "        "         "  orphan         S 

"    "     ^    "         "  no  relation  $ 

Notice  of  such  assessed  tax  is  thereupon  sent  by  the  Surrogate  to  every 
person  known  to  be  interested  therein,  that  is,  the  persons  to  whom  no- 
tice of  the  appraisal  has  already  been  given,  as  well  as  to  the  comptroller 
as  above  noted. 

The  Surrogate  is  to  fix  the  tax  to  which  the  interests  transferred  are 
liable.  He  is  not  to  be  asked  to  make  computations  on  the  basis  of  con- 
tingencies that  may  never  occur.    Matter  of  Valentine,  88  Misc.  397. 

§  892.  Appeal  from  Surrogate's  decision. — The  Surrogate  having  acted 
as  assessor  and  fixed  the  tax  on  the  facts  reported  to  hini  by  the  appraiser, 
and  upon  such  other  proof  relating  to  the  estate  which  may  be  before 
him  (see  §  232),  and  the  notice  having  been  given  to  all  parties  known  to 
have  an  interest  in  the  property  to  be  taxed,  provision  is  made  for  a  deter- 
minaition  by  the  Surrogate  in  his  judicial  capacity  upon  an  appeal  from 
the  order  made  by  him  as  assessor.  Upon  this  appeal  a  review  of  the  whole 
proceeding  may  be  had  upon  any  ground  of  error  specified  in  the  notice 
of  appeal,  but  the  Surrogate  is  not  limited  on  such  appeal,  to  a  review 
of  his  former  determination  in  assessing  the  tax.  He  may  admit  new  tes- 
timony {Matter  of  Thompson,  57  App.  Div.  317),  and  the  executor  is  a 
party  in  interest  and  so  can  appeal.  Matter  of  Cornell,  66  App.  Div.  162. 
The  appeal  to  the  Surrogate  given  by  §  232  must  be  taken  within  sixty 
days  from  the  fixing,  assessing  and  determination  of  the  tax  by  the  Surro- 
gate.    Although  in  Matter  of  Daly,  34  Misc.  148,  where  a  corporation 
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exempt  from  taxation,  haying  notice  of  the  bringing  of  the  proceeding 
but  no  notice  of  the  fixing!  of  the  tax  as  provided  for  by  §  232,  neglected) 
to  appear  within  sixty  days,  the  Surrogate  of  Suffolk  ^County,  on  applica- 
tion of  the  corporation,  made  a-fter  the  sixty  days,  and  as  soon  as  it  ascer- 
tained that  a  tax  had  been  fixed  on  its  legacy,  modifie(^^the^,^9gree,sc)„?.s 
to  exempt  the  corporation  from  the  tax.  ],,■•  RZS -■  v^br.y 

If  the  appeal  reveals  that  the  appraiser's  report  fails  to  show  the  facts 
in  detail  fr6m  which,  the  Surrogate  as  a  jtidge  liiay  draw  his  conclusions 
he  will  remit  the  report  for  correction  or  amplification.  Matter  of  Astor, 
137  App.  Div.'  922.  See  memo."  by  Surrogate  below,  N.  Y.  L.  J.,  Feb.  3, 
1910. 

The  appeal  to  the  "judge"  from  the  "assessor"  must  give  specific 
grounds  for  the  appeal.'   See  Matter  of  Murray,  92  Misc.  100. 

§  893.  Reopeniiig  or  vacating. — Contrasted  with  this  right  of  appeal, 
which  contemplates  a -judicial,  act,  embodied  in  a  final  order,  from  which 
appeal  may  further  be  had  to  the  Appellate  Division,  Matter  of  Morgan, 
85  Misc.  682,  there  are  other  methods  of  review,  or  reconsideration,  or 
reappraisal.  — 

(a)  Reappraisal  under  §  232.  This  is  hnaited  to  two  years  from  the  en- 
try of  the  order  or  decree.  The  party  entitled  thereto  is  the  State  Comp- 
troller. The  grOjUnds  are  fraud,  collusion,  or  error.  (The  application  is  to 
a  justice'of  the.  Supreme  Court.  The  appraiser  is  "some  competent  per- 
son," ap|)ointed  by  him.  When  he  reports  to  such  justice,  the  practice 
follows  the  original  method,  except  that  for  "Surrogate"  you  read  "Jus- 
tice," and  the  determination  thjis. made  superped§^,, that, i^o^nierly; made 
by, the  Surrogate.  ,    '     ,,    ;  .i,  >,,.         .,  ,„\  ,,    ,!,«.■■, 

But  (b)  iUacatingiOX  (c)  reopemwgr,  are;  reni^dies  the,Siirrpgatte  rnay  grant 
because  of  his  general  powers.  Matter  of  Henderson,  157  N.  Y.  .423,  andinot 
lessened  by  the  Tax  La:w.  Thus,  in  Matter  of  Earle,  71^*^.  Y.  S,upp.  1038, 
"aff'd  74  App.  Div.  458,  after  the  time  t9.p.ppeal  had,  expired,  the  Surrogate 
granted  an  application  made  by  the i estate  to, vacate  the  pr4er  fixing ,ta,x 
and  remit  the  report  to  the  appraiser  on  the  .ground  "that  the  appraiser  had 
omitted  a  material  .fact  in  his  report.  The  s^me, Surrogate!  in, a  l^ter,  dj^ci- 
sioniin  speaking  of  his  earlier  deci^ipn  a.nd  the  decision  in  ;Maiter  of  Crerar, 
56  App,  Div..  479,  :hei;eaft^r  cited,  says  in  Xh£/E,§tate,  of  Jp,n&  S.  Y'^n  Post, 
reported  in  N|,  Y.  L.  J.,  of,  June  20,  .1901:  "I  expressed  the  opujioii  tli^t'i 
under  this  provision  of  law  and  under  the  general  power, inherent  in,  every 
court,  I  could  correct  an  error  in  an  order  fixing,  a  tax  ca,used  by  my  own 
inadvertent  error  and  oversight  of  a  jurisdictiqna,!  defect  on  mexpiiiptjiop. 
and  without  an  appeal.  Theisyibsequently  reported  "opinion,  pfitli,e.  Ap- 
pellate Division  in., Matter  of  Crerar  ;wo,uld  limit,. thM  pow^,  and  I  mugt 
hold  myself  bound  by  the:views,  of  that  c^mi"  ,    - 

.A  rather  different  question  arose  in  Morgan  v.  Cpme,  49  App,  Div.  612. 
Here  an  appraisal  was  made 'in;  1896.  In  1898,.  when  thp  judiqi^l,  settle- 
ment of  the  accounts  of  the. ^expcutors  t?^s  had,  it  appeared.,^h^t  Several, 
legacies  in  the:  will  of  the!  testator  had  lapsed  by  reason  ,of  t|b.f|  .death  of  the 
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legatees  prior  to  that  of  the  testator.  There  being  no  residuary  clause, 
in  the  will,  the  Surrogate's  Court  directed  that  the  lapsed  portion  of  the 
estate  pass  under  the  Statute  of  Distributions  to.  the  widow.  The ,  tax 
had  been  imposed  on  these  legacies  at  the  rate  of  five  per  cent,  as  the 
legacies  were  given  to  collaterals,  but  under  this  ruling  the  transfers,  so 
far  as  these  legacies  were  concerned,  proved  to  be  subject  to  a  one  per 
Cent  tax  only  as  they  went  to. the  widow.  ,  In  1899,  the  executors  applied 
to  the  Surrogate's  Court  for  a  modification  of  the^  order  of  1896,  fixing  the 
tax.  The  application  was  resisted  by  the  comptroller  on  the  ground  that 
the  power  of  the  Surrogate's  Court  to  modify  the  order  had  expired  with 
the  time  to  appeal.  The  court  held,  however,  that,  under  §  2481,  subd.  6 
of  the  Code,  which  provides  that  the  Surrogate; has  the  power  "to  open, 
vacate,  modify,  or  set  aside,  or  to  enter  as  of  a  former  time,  a  decree  or 
order  of  his  cotirtj  or  to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly 
discovered  evidence,  clerical  error,  or  other  sufficient  cause,"  the  order 
should'  be  modified  and  the  taxireduced  accordingly.  See  Matter  of  Barnum, 
129  App.  Div.  418.  For  a  general  discussion  of  the  whole  subject,  see 
MaMer  of  Lansing,  ZlMiiBcV^Si.'' 

The  cases  warrant  the  foUoiwing  summary  statement :  The  Surrogate's 
power  under  §  2490,  subd.  6,  is  governed  by  the  general  provisions  of 
§§  1282^1292,  as  to  errors  of  substance,  not  arising  on  the  trial.  Matter 
of  Tilden,  98  N.  Y.  434;  Matter  of  Barnum,  129  App.  Div.  418., 

Gases  of  fraud  or  eoUusionj  newly  discovered  evidence,  or  total  lack  of 
jurisdiction  to  make  the  original  order,  are  not  limited  by  the  two-year 
restriction.  Ibid.  Matter  of  Hawley,- 100  N.  Y.  206;  Matter  of  Cameron, 
181  N.  Y.  560;  Matter  of  Scott,  208  N.  Y.  602;  Matter  of  Morgan,  164  App. 
Div.  854,  rev'g  85  Misc.  682.  Errors  of  law  are  reviewable  only  by  appeal. 
Same,  smdMatter  of  Douglas,  52  App.  Div.  303;  Matter  ofWalrath,  Zl  Misc. 
696;  Matter  ofNiven,  29 -Misc.  550. ,  And  the  appeal  is  limited  as  to  time. 

The  contrast  is  between  a  remedy  to  make  a  record  conform  to  the 
facts,  and  a  remedy  to  review  what,  on  litigated  questions,  was  erroneously 
decided.  To  correct  the  latter  appeal  is  the  only  remedy.  Lack  of  juris- 
diction warrants  vacation.  Matter  of  Scrimgeour,  175  N.  Y.  507.  Matter 
of  Backhouse,  185  N.  Y..544,  •sdi'g  110  App.  Div.  .737.  Fraud  or  collusion 
or  newly  discovered  evidence  may  warrant  a  new  trial., 

These  cases  will  illustrate,  the  contrast:     .  >  .^ 

Matter  of  Lowry,  89  App.  Div.  226  (1903).    Rsoperiing  of  transfer  tax 
decree  refused,  to  revalue  realty,  sold  for  less  than  appraised  value. 
'  Matter  of  Wallace,  28  Misc.  603.    Application  tq  vacate  denied. 

Matter  of  Rice,  29  Misc.  404,  66  App.  Div.  253.  State;',^, application  to 
reopen  and  rectify  i improper  deductions  denied. 

Matter  of  Niven,  29  Misc.-  550.  Appraiser  exempted  a,  legacy.  Law  as 
fixed  by  a.  later  decision  would  have  taxed  it.  ^Pphp&ition  to  Supreme 
Court  under  §  232  denied.    Remedy  by  appeal  exclusive. 

Matter  of  Clarkson,  N..  Y .  L.  J;,  April  3,  1912,  where  failure  of  appraiser 
to  include  a  certain  fund,  when  confijroed  by  the  Surrogate  was  held  to 
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constitute  a  finding  that  it  was  not  taxable,,  from  which  appeal  was  the 
only  remedy,  citing  Matter  of  Crerar,  56  App.  Div.  479;  Matter  of  Morgan, 
36  Misc.  753;  Matter  of  Van  Post,  35  Misc.  367. 

Matter  of  Connelly,  38  Misc.  466.  Application  to  reopen  denied,  as 
error  was  in  a  determination  in  respect  to  matters  of  fact  upon  evidence 
as  to  which  the  court  had  exercised  judgment. 

For  cases  when  Surrogate  has  vacated  transfer  tax  orders  see  Matter  of 
Scrimgeour,  80  App.  Div.  388,  aff'd  175  N.  Y.  507.  Vacated  on  its  being 
later  (Matter  of  Pell,  171  N.  Y.  48)  found  that  the  act  was  imconstitu- 
tional  under  which  the  tax  was  laid. 

Matter  of  Coogan,  27  Misc.  563,  aff'd  45  App.  Div.  628,  162  N.  Y.  613. 
Here  mandamus  was  granted  to  compel  refund  of  tax  collected  under 
order  set  aside  as  void  as  made  without  jurisdiction. 

Matter  of  Silliman,  79  App.  Div.  98,  aff'd  175  N.  Y.  513.  Order  reopened 
and  modified. 

Matter  of  Mather,  90  App.  Div.  382,  aff'd  179  N.  Y.  526.  See  Surrogate's 
opinion,  41  Misc.  414. 

Matter  of  Cameron,  97  App.  Div.  434,  aff'd  181  N.  Y.  560,  where  an 
order  made  in  1898  was  opened  in  1904  on  newly  discovered  evidence, 
and  modified  by  reducing  the  tax. 

Matter  of  Willets,  119  App.  Div.  119,  aff'd  190  N.  Y.  527.  Order  opened 
and  modified  on  proof  property  taxed  did  not  belong  to  decedent. 

See  Matter  of  O'Berry,  179  N.  Y.  285,  and  opinion  below  in  91  App. 
Div.  6. 

Matter  of  Eaton,  55  Misc.  472.  Order  set  aside,  although  moving  party 
had  also  appealed. 

If  appeal  be  the  remedy  the  obvious  effect  of  the  order  unappealed  from 
is  that  it  is  conclusive  so  long  as  it  remains  in  full  force  and  effect.  So  in 
a  collateral  proceeding  the  Surrogate  will  make  no  conflicting  determina- 
tion. Mattei-  of  Schermerhorn,  38  App.  Div.  350;  Matter  of  Rice,  56  App. 
Div.  253;  Matter  of  Lowry,  89  App.  Div.  226. 

An  application  to  reopen  and  for  a  rehearing  is  addressed  to  the  judicial 
discretion  of  the  Surrogate.  If  he  deny  it,  the  order  will  not  be  disturbed 
on  appeal.    Matter  of  Townsend,  215  N.  Y.  442,  rev'g  153  App.  Div.  85. 

But  there  is  another  differentiation.  This  depends  on  who  the  moving 
party  is.  If  it  be  the  estate,  or  a  person  interested,  "the  foregoing  dis- 
cussion applies.  But  if  it  be  the  State  Comptroller  it  would  seem  he  is 
limited : 

(a)  To  the  reappraisal  under  §  232.    Matter  of  Crerar,  56  App.  Div.  479. 

(6)  To  an  appeal.  Ibid.,  and  Matter  of  Earle,  74  App.  Div.  458,  and  see 
Matter  of  Warren,  62  Misc.  444,  as  to  expiry  of  this  right. 

(c)  To  open  to  rectify  a  clerical  error.    Ibid. 

§  894.  The  first  appeal. — The  appeal  to  the  judicial  Surrogate  is  taken 
by  fiUng  in  the  office  of  the  Surrogate  a  written  notice  of  appeal  stating 
the  grounds  upon  which  the  appeal  is  taken.  Rule  23  of  the  Surrogate's 
Court  in  New  York  County  provides: 
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1.  Upon  the  filing  of  the  appraiser's  report  in  a  transfer  tax  proceeding,  the 
surrogate  will  enter  the  order  upon  the  submission  thereof  determining  the  value 
of  the  property  and  the  amount  of  the  tax.  The  matter  will  not  appear  on  the 
calendar  at  this  stage,  nor  will  the  court  then  consider  objections  to  the  report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered  thereupon,  may, 
within  sixty  days,  file  a  notice  of  appeal  which  must  specify  the  grounds  of  ob- 
jection. Upon  filing  said  notice  of  appeal  with  the  Clerk  of  the  Court,  together  with 
proof  of  service  of  said  notice  upon  all  parties  that  appeared  before  the  appraiser, 
the  proceeding  will  be  placed  upon  the  calendar  for  the  next  regular  motion  day 
without  further  notice. 

If  it  fail  to  specify  such  grounds,  it  may  be  dismissed.  Matter  of  Stone, 
56  Misc.  247,  citing  Matter  of  Davis,  149  N.  Y.  539.  Moreover,  the  grounds 
specified  in  this  appeal  limit  the  area  of  judicial  reexamination  in  the  Ap- 
pellate Courts.    Matter  of  Manning,  169  N.  Y.  449. 

The  notice  of  appeal  miist  be  filed  within  sixty  days;  neither  the  adver- 
sary party  nor  the  court  can  enlarge  this  time.  Matter  of  Seymour,  144 
App.  Div.  151,  and  cases  cited. 

We  repeat,  the  first  appeal  is  to  the  Surrogate,  not  to  the  Appellate 
Division.  See  Matter  of  Vietor,  160  App.  Div.  32;  Matter  of  Costello,  189 
N.  Y.  288. 


Notice  of  appeal  to 
the  Surrogate  from 
the  order  fixing  the 
tax. 


Surrogate's  Court, 
County  of 


Title. 


Note.  Or  any  per- 
son aggrieved,  or  hav- 
ing objections;  ■ 


Sirs: 

Pleaee  take  notice  that  A.  B.,  executor  of  the  last  WiU  and 
Testament  [or  administrator  of  the  goods,  chattels  and  credits) 
of  C.  D.,  deceased,  {note)  hereby  appeals  to  the  Siurogate  of 
the  county  of  from  the  order  and  determination  by 

said  Surrogate  heretofore  entered  herein  on  the  day 

of  19    upon  the  report  of  the  appraiser  in  the  above 

entitled  matter,  fixing  the  tax  upon  the  estate  of  said  decedent, 
and  that  grounds  of  such  appeal  are  as  follows:  {Here  state  specific 
grounds.) 

Dated  the  day  of  19 

Yours,  etc.; 

Attorney  for  A.  B. 
-  (As  executor  of  the  last  Will  and  Testament,  or  administratfyr 
of  the  goods,  etc.) 
To  Esq., 

The  Clerk  of  the  Surrogate's  Court. 
Hon. 

Comptroller  of  the  State  of  New  York  {or  Hon. 
County  Treasurer  of  the  County  of    ). 
Each  party  to  proceeding, 

or  attorney  who  has  appeared. 

Any  questions  raised'  and  decided,  upon  w^ich  error  could  be  assigned 
or  any  irregularity  in  the  proceedings  entitling  the  parties  interest|ed  to 
an  appeal,  may  be  raised  before  the  Surrogate  upon  this  appeal,  and  the 
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appeal  is  in  the  nature  of  an  application  for  a  rehearing,  upon  which  new 
evidence  may  be  taken  bearing  upon  the  questions  involved.  Matter  of 
Thompson,  57  App.  Div.  317;  Matter  of  Westurn,  152  N.  Y.  93;  Matter  of 
Gihhs,  60  Misci  645. 

The  order  is  an  entirety.  It  cannot  be  reviewed  piecemeal.  Hence  the 
appellant  must  set  forth  all  his  grounds  of  objection  in  the  one  proceeding. 
Matter  0^  Cook,  194  N.  Y.  400.  This  is  subject  to  the  Surrogate's  power 
to  allow  a  timely  amendment  of  the  notice.    76id.,  p.  403. 

He  can  direct  a  reference  and  stay  the  proceedings  pending  the  report. 
Matter  of  Bishop,  111  App.  Div.  545.  The  Surrogate  has  jurisdiction  of 
the'  appeal  by  the  notice  actually  given,  if  given  within  the  sixty  days. 
And  the  Court  of  Appeals  had  held  that  it  would  be  an  unwise  construc- 
tion of  the  act  to  limit  the  hearing  so  as  to  exclude  the  consideration  of  a 
new  question  subsequeritly  arising  oh  the  ground  that, it  was  not  specified 
in  the  notice  of  appeal.  Matter  of  Westurn,  152  N.  Y.  93,  104.  But  as  to 
other  questions  the  Surrogate  is  limited,  as  jUst  shown  upon  this  appeal 
lo  the  grounds  specified  in  the  notice  of  appeal.  Matter  of  Wormser,'  ^1 
App.  Div.  441.  And  so  is  the  Appellate  Court.  Matter -of  Manning,  169 
N.  Y.  449;  Matter  of  Kennedy,  93  App.  Div.  27.  Thus,  where  a  party 
interested  appeals  to  the  Surrogate  from  that  portion  of  the  decree  which 
directs  the  treasurer  to  collect  the  penalty,  but  not  from  the  appraisal  or 
valuation  of  the  estate  or  from  the  assessment  of  the  tax,  the  Surrogate 
may  only  review  that  part  of  the  decree  relating  to  the  penalty  (seeMaS'^r 
of  Davis,  149  N.  Y.  539,  548),  for  as  to  all  other  matters  the  decree  is  con- 
clusive, aiid  the  Surrogate  will  not  order  a  rehearing  before  the  appraiser 
on  the  ground  that  the  valuations  of  the  appraiser  are  incorrect  unless 
some  proof  is  adduced  before  him  going  to  show  such  incorrectness.  Mai- 
mer o/^pftnson,  37  |Misc..  542.       ,, 

If  the  Surrogate  decide  to  reniit.the  matter  to  the  appraiser  fof  ,f\irther 
information  on  which  to  base  his  judicial  act  the  order  remitting  it  is,  not 
appealable.    Matter  of  Astor,  137  App.  Div.  922. 

I  895.  Power  to  construe  will. — ^The"  jurisdiction  of  the  Surrogate 
sitting  as  a  judicial  .officer,  and  the  inquiry  mtp  the  questions  arising  upon 
the  appeal,  extend  to  all  matters  necessary  to  enable  him  to  perform  the 
duties  imposed  upon  him.  Thus  in  Matter  of  Ullman,  137  N.  Y.  403,  407, 
it  was  held  that  he  had  necessarily  the  power  to  determine  in  such  a  pro- 
ceeding whether  any  property  of  a  deceased  person  did  or  did  not  pass  to 
_another  under  a  will  or  un.cj^r.thela'psrsof  intestacy,  and  that  consequently 
he  could  hold  a  provision  of  the  will  invaUd.  This  decision  would  operate 
both  where  the  property  purported  to  pass  by  the  invalid  provision  to  a 
person  who  would  tak6  it  exempt  from  the  tax,  or  where  the  result  of  his 
determination  is  to  exempt  ah,  otherwise  taxable  transfer.  His  determina- 
tion of  the  validity  or  invalUdity  of  the  will  for  the  purposes  of  this  proceed- 
ing can  alwalys  be  reviewed  upon  appeal;  but  the  right  to  exercise  this 
power  is  undeniable.  But  the  jurisdiction  of  the  Surrogate  must  be  limited 
with  reference  to  the  object  of  the  proceeding,  which  is  to  subject  certain 
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property  to  taxation.  The  jurisdiction,  therefore,  in  construing  the  will 
is  merely  that,  for  the  purpose  of  taxation  under  the  law  of  taxable  trans- 
fers, a  certain  amount  of  property  passes  to  certain  specific  persons.  The 
jurisdiction  of  the  Surrbgate,  therefore,  is  binding  only  upon  the  question 
of  taxation  and  a  failure  to  appieal  from  his  decree  fixing  the  tax  will  not 
bind  parties  interested,  and  is  not  res  adjudicata  and  conclusive  upon  the 
rights  of  parties  arising  from  matters  outside  of  the  will.  See  Amherst 
College  v.  Ritch,  151  N.  Y.  283,  343.  See  also  Matter  of  Amrhein,  Fowler, 
Surr.,  N.  Y.  L.  J.,  Nov.  27,  1911. 

When  the  Surrogate  makes  his  decree  after  this  appeal  has'  been  heard, 
an  appeal  may  be  taken  as  from  any  other  decree  to  the  Appellate  Di- 
vision. But  from  his  order  as  taxing  officer  no  such  appeal  hes.  Matter  of 
Cbstello,  189  N.  Y.  288.  See  Matter  of  Davis,  91  Hun,  53,  opinion,  and  149 
N.  Y.  539,  statement  of  facts,  for  instructive  record  of  practice.  But  the 
appeal  to  the  Appellate  Courts  is  not  to  be  taken  piecemeal.  Every  ground 
reUed  on  should  have  been  raised  in  the  first  appeal  to  the  Surrogate. 
Otherwise  the  final  determination  of  the  Appellate  Court  is  conclusive  as 
to  all  matters  raised  or  which  might  have  been  raised.  Matter  of  Cook,  194 
N.  Y.  400. 

In  Matter  of  Htill,  109  App.  Div.  248,  motion  was  made  to  dismiss  the 
Comptroller's  appeal,  on  the  ground  that  the  fixing  of  the  tax  was  a  min- 
isterial duty.  Held,  the  Surrogate  acts  judicially  in  determining  the 
quantum  of  the  estate,  the  exemptions  claimed  and  the  amount  of  the  tax, 
citing  Mjyr-gan  v.  Warner,  162  N.  Y.  612,  aff'g  45  App.  Div.  424. 

§  896.  Reappraisal  at  the  instance  of  the  state  comptroller. — Sec- 
tion 232  contains  provisions  for  a  reappraisal  at  the  instance  of  the  comp- 
troller of  the  State,  if  he  believes  that  the  appraisal,  assessment,  or  deter- 
mination already  had  was  fraudulently,  coUusively  or  erroneously  made. 
These  provisions  give  the  right  only  to  the  state  compti^oller,  who  is  not 
required  to  ^ve  notice  of  the  application  {Matter  of  Smith,  40  App.  Div. 
480)  and  are  as  follows: 

Within  two  years  after  the  entry  of  an  order  or  decree  of  a  surrogate' determining 
the  value  of  an  estate  and  assessing  the  tax  thereon,  the  state  comptroller  may, 
if  he  believes  that  such  appraisal,  assessment  or  determination  has  been  fraudulently, 

'  colliisively  or  erroneously  made, -make  application  to  a  justice  qf  the  Supreme  Court 
of  the  judicial  district  in  which  the  former  owner  of  such  estate  resided,  for  a  re- 
appraisal thereof. 

The  justice  to  whom  such  apphcation  is  made  may  thereupon  appoint  a  compe- 
tent person  to  reappraise  such  estate.  .  ;  ■.    The  report  lof  such  appraiser  shall  be 

'  filed  with  the  justice  by  whom  he  was  appointed,  and  thereafter  thfe  same  proceed- 

■  ings  shall  be  taken  and  had  by  and  before  such  justice. as  are  herein  provided  to  be 
taken  and  had  by  and  before  the  surrogate.    The  determiaation  and  assessment 

;  of  such  justice  steH  supersede  the  determination  and  assessment  of  the  surrogate,  and 
shall  1)6  filed  by  such  justice  in  the  office  of  the  state  comptroller  and  a  certified  copy 
thereof  transinitted' to  the  surrogate's  court  of  the  proper  county. 

It  is  said,  in  Matter  of  CrerUr,  56  App.  Div.  479,,  that  in  transfer  tax 
proceedings  the  courts  have  no  general  power  or  jurisdiction.    That  what 
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they  do  they  must  find  authority  for  in  the  act  itself,  citing  Matter  of, 
Smith,  supra.  At  any  rate,  §  232  gives  the  state  comptroller  iA  paragraph 
one  the  right  to  appeal  in  60  days  from  the  taxing  Surrogate  to  the  ju- 
dicial Surrogate,  and  in  paragraph  two  this  special  right  to  a  reappraisal. 
This  does  not  mean  that,  once  the  judicial  Surrogate  has  made  his  final 
order,  the  comptroller  cannot  appeal  therefrom.  The  right  is  not  exclu- 
sive so  as  to  prevent  an  appeal  from  the  decree  by  the  state  comptroller 
under  §  2764  of  the  Code.  Morgan  v.  Warner,  45  App.  Div.  424.  But  a 
reappraisal  will  not  be  ordered  at  the  instance  of  the  state  comptroller  on 
the  ground  that  the  property  was  afterwards  sold  for  a  larger  sum  than 
that  at  which  it  was  appraised,  Matter  of  Bruce,  59  N.  Y.  Supp.  1083; 
Matter  of  Rice,  56  App.  Div.  253,  nor  to  show  that  deductions  for  debts 
were  excessive.  Ibid.  And  the  errors  for  which  a  reappraisal  may  be 
orderQji  are  errors  of  fact  only,  not  errors  of  law.  Matter  of  Niven,  29 
Misc.  550;  Matter  of  Silliman,  38  Misc.  226. 

If,  in  the  meantime,  the  executors,  acting  upon  the  appraisal  already 
had,  have  parted  with  the  control  of  the  property,  they  cannot  be  held 
liable  for  the  tax,  provided  they  have  acted  in  good  faith,  that  is  to  say, 
provided  the  collusion  or  fraud  alleged  by  the  comptroller  is  not  shown 
to  have  been' participated  in  by  them.  If  they  have  ducted  in  good  faith 
the  State's  remedy  is  against  the  property  in  the  hands  of  the  transferees 
who  are  by  the  act  made  liable,  by  §  222,  which  provides  that  every  such 
tax  shall  be  and  remain  a  lien  on  the  property  transferred  until  paid,  and 
the  person  to  whom  the  property  is  so  transferred  and  the  executor,  ad- 
ministrator and  trustees  of  every  estate  so  transferred  should  be  person- 
ally liable  for  such  taxation  until  its  payment. 

If  a  second  appraisal  is  had  on  the  basis  of  "newly  discovered  property" 
it  must  be  thereto  confined.  A  reappraisement  of  the  original  assets  can- 
not be  secured  in  this  manner.   Matter  of  Rice,  56  App.  Div.  253. 

§  897.  Appraisals  "  whenever  occasion  may  require." — In  the  former 
act,  §  230  contained  the  vague  phrase  of  this  section  heading,  imder  which 
second  appraisals  were  repeatedly  sought,,  and  no  estate  could  deem  itself 
secure  from  further  expense  and  trouble.  Matter  of  Lansing,  31  Misc.  148, 
explains  the  reason  of  the  rule  as  being  to  cover  all  cases  in  which,  for  any 
reason,  all  the  j)roperty  could  not  be  appraised  and  the  tax  fixed  in  one 
proceeding.  But  very  properly  this  was  held  in  Matter  of  Crerar,  56  App. 
Div.  479,  not  to  cover  cases  where  there  was  erroneous  omissioii  from 
appraisal  of  known  assets.  It  was  held  to  cover  cases  of  property  not 
known  on  first  appraisal,  or  not  then  readily  appraisable.  These  words 
are  omitted  from  §  230  now,  and  the  review  or  reappraisals  above  discussed 
are  now  exclusive. 

§  898.  Correction  of  tax  -  erroneously  assessed — ^Timp  liitnit.^Full 
remedy  is  afforded,  by  way  of  appeal,  where  a  Surrogate  has,  in  such  pro- 
ceedings, decided  certain  questions  of  fact  or  law  erroneously.  Any  at- 
tempt to  review  such  a  decision  upon  the  merits  must  be  miade  within 
the  periods  limited  by  the  provisions  of  the  Code  or  statutes  governing 
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appeals.    But,  under  the  guise  of  "modifying,"  or  "correcting  clerical 
errors"  proceedings  are  sought  to  be  revived. 

It  was  held  in  Matter  of  Crerar,  56  App.  Div.  479,  that  the  Surrogate 
has  no  power  to  amend  an  order,  six  years  after  its  entry,  so  as  to  change 
the  recital,  "the  only  property  belonging  to  John  Crerar  within  the  State 
of  New  York  is  the  premises  known  as  91  John  Street"  to  make  the  order 
conform  to  the  report  of  the  appraiser  as  follows:  "being  all  the  property 
of  decedent  known  to  be  in  the  State  of  New  York  and  which  is  subject 
to  tax,"  nor  has  he  the  power  to  grant  an  order  directing  a  second  ap- 
praisal of  personal  property  which  was  in  the  hands  of  the  executors  at 
the  time  the  first  appraisal  was  made,  where  it  was  held  on  the  previous 
appraisal  that  this  precise  property  was  not  subject  to  tax. 

In  the  Estate  of  Thomas  S.  Van  Post,  reported  in  N.  Y.  L.  J.  of  June  20, 
1901,  an  application  was  made  for  an  order  amending  an  order  theretofore 
made  fixing  tax,  by  deducting  from  the  taxable  interest  of  the  life  tenant 
the  interest  in  certain  United  States  bonds,  on  the  ground  that  as  the  law 
then  stood  (1896)  transfers  of  such  bonds  were  exempt.  Surrogate  Thomas, 
however,  on  the  application,  said:  "Assuming  that  I  have  precisely  the 
same  power  to  correct  the  order  in  question  that  the  Supreme  Court  has 
over  one  of  its  orders,  such  power  should  not  be  exercised  after  the  lapse 
of  more  than  Jive  years  and  after  a  voluntary  payment  has  been  made  under 
it,  and  on  the  mere  ground  that  with  full  knowledge  of  the  facts  without 
inadvertence  and  deUberately,  but  on  a  mistake  of  law,  an  order  was  made, 
which  mistake  was  only  discovered  by  a  subsequent  decision  of  the  Court 
of  Appeals." 

See  Matter  of  Lowry,  89  App.  Div.  226,  appUcation  to  modify  appraisal 
of  land  at  $200,000,  on  proof  that  it  actually  brought  about  half  that 
amount.  Held,  "error  of  fact  arising  upon  a  trial,"  denied.  Also  Matter 
of  Hamilton,  41  Misc.  268. 

But,  if  original  order  be  void  for  lack  of  jurisdiction,  it  is  a  different  case. 
See  Matter  of  Silliman,  79  App.  Div.  98,  rev'g  38  Misc.  226,  granted-  Mat- 
ter of  Scrimgeour,  80  App.  Div.  388;  Matter  of  Coogan,  27  Misc.  563,  162 
N.  Y.  613;  Matter  of  Connelly,  38  Misc.  466,  denied.  See  cases  cited  in 
§  893  above. 

Where  debts  have  neither  been  urged  before  the  appraiser  in  the  first 
instance  nor  reserved  for  future  action  and  the  time  to  appeal  has  expired, 
the  Surrogate  cannot  grant  relief  {Matter  of  Annie  Taylor  Morgan,  36  Misc. 
753),  but  an  omission  to  tax  the  life  interest  of  an  infant,  on  the  ground 
that  the  value  of  that  interest  could  not  at  the  time  be  ascertained  and 
that  the  ultimate  legatees  were  indefinite  and  could  not  then  be  known, 
is  an  adjudication  that  the  interests  of  the  infant  are  not  then  taxable  and 
an  express  reservation  of  the  matter.  Matter  of  Irwin,  36  Misc.  177.  The 
Surrogate  has  no  power  to  make  an  order  declaring  that  an  appraisal 
theretofore  made  was  erroneous  as  to  certain  securities,  a  former  order 
having  remained  unreversed  and  in  full  effect  {Matter  of  Scherrnerhorn, 
38  App.  Div.  350;  Matter  of  Connelly,  38  Misc.  466),  but,  at  any  time  be- 
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fore  an  appraiser's  report  is  acted  upon  by  the  Surrogate,  he  imay  remit 
the  same  to  the  appraiser  for  the  purpose  of:  taking  additional  testimony. 
Matter  of  Kelly,  29  Misc.  im.  ■ 

§  899.  The  liability  of  the  executor,  adminisixatoF  or  trustee.— The 
liability  for  payment  of  the  transfer  tax  is  twofold.  The  i  tax  is  declared 
to  be  a  lien  upon  the  property  transferred, in i the: first  place,  §:.224,  even  on 
non-resident  estate  property  df  here)  Matter  of  Pullm(m,A&  App,  Div.  574, 
and  the  executor,  administrator  or  trustee  of  the  estate  transferred  is  held 
to  be  liable  personally  for  the  tax  until  its  payment.    Ibid, 

Hence,  the  executor  must  see  to,  it  that  the  tax  is  fixed  and  paid,  and 
that  the  proper  duplicate  receipts  in  the  iorm  specified  in  §;  236  are  issued 
to  him:  "No  executor,  administrator,  or  trustee  shaU  be  entitled  to  a  final 
accounting  of  an  estate  in  settlement  of  which,  a  tax  is  due  under ,  the 
provisions  of  this' act,  unless  he  shall  produce  a,  receipt  so  seale,d  and 
countersigned  or  a  certified  copy  thereof."  Matteriof  Meyer,  209  N.  Y. 
386.  '  ,    , 

He  pays  it  as  the  legatee's  agent,  under  the  duty  imposed  by  the;law. 
In  theory  he  deducts  it  from  the  beneficiaries'  shares.  Jaskson  v.  Tailer, 
184  N.  Y.  603  (see  41  Misc.  36,  aff'd) ;  Matter  of  Day,  86  Misc.  131. 

He  cannot  evade  this  duty.  Matter  of  Cummings,.  142  App.  Div. 
377.  ^ 

§  900.  When  tax  due  and  payable.^Section  222  provides:  "All  taxes 
imposed  by  this  article  shall  be  due  and  payable  at  the  time  of  the  transfer, 
except  as  hereinafter  provided.  Taxefe- upon  the  transfer  of  any  estate, 
property,  or  interest  therein  hmited,  conditioned,  dependent,  or  deter- 
minable upon  the  happening  of  ariy  contingency, or  future  event  by  reason 
of  which  the  fair  market  value  thereof  cannot  be  ascertained  at  the  time 
of  the  transfer  as  herein  provided,  shall  accrue  and  become  due  and  pay- 
able when  the  persons  or  corporations  beneficially  entitled  thereto  shall 
come  into  actual  possession  or  enjoyment  thereof."  ' 

"  The  law  thus  rriakes  it  the  duty-'of  the  representative  to  have  the  tax 
assessed  and  paid.  The  only  way i that  the  ^fepuesfentative  can  avoid,  lia- 
bility, is  by  proceeding  to  have  timely  ^disposition  of  the  matter  made  in 
the  Surrogate's  Court.  Where  an  aHministratrix  never  took  such;  pro- 
ceedings, and  the  district  attorney  made  no  motion  to  compel  i  the  assess- 
ment and  pa3Tnent  of  the  tax  until  after  the  accounting  and  distribution 
of  the  iestate,  it  was  held  nevertheless,  that  the, liability  of  the . adminis- 
trator and 'the  lien  of  the  tax  continued;  and  that  the  administratrix  should 
pay.  Matter  of  Racket,'  14  Miscl  282.  ,  The  statute,  as  it  now  reads,  for- 
bids the  judicial  settlement  of  the  accounts  of  an  estate,  uiiless  the  rep- 
resentative shall  produce  his  duplicate  of  >the  receipt  of  ithe,  state  comp- 
troller. No  statute  of  Umitation  iruns  against  the  State.'  MaMer  of  Strang,, 
117  App.  Div.  796.  .     .  ,       .„•    . 

§  901.  Discount  for  prompt  payment;  penalty  for  delay. — Where  it 
is  possible  to  do  so  it  is  the  duty  of  the  executor  to  avail 'himself  ef  the 
discount  granted  by  §  223  of  the  law,  which  is  as  follo'ws:     -      ,<  |       i  / 
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I 
§  223.  Discount,  interest  and  penalty. — If  such  tax  is  paid 
within  six  months  from  the  accrual  thereof,  a  discount  of  five 
per  centum  shall  be  allowed  and  deducted  thereftom. 
Five   per  cent  dis-        If  such  tax  is  not  paid  within  eighteen  months  from  the  accrual 
count.  thereof,  interest  shall  be  charged  and  collected  thereon  at  the 

rate  of  ten  per  centimi  per  annum  from  the  time  the  tax  accrued; 
unless  by  reason  of  claims  made  upon  the  estate,  necessary  liti- 
gation or  other  unavoidable  cause  of  delay,  such  tax  cannot  be 
Ten  per  cent  pea-    determined  and  paid  as  herein  provided,  in  which  case  interest 
alty.  at  the  rate  of  six  per  centum  per  annum  shall  be  charged  upon 

such  tax  from  the  accrual  thereof  untU  the  cause  of  such  delay 
is  removed,  after  which  ten  per  centum  shall  be  charged. 

The  law  as  it  first  existed  (chap.  713  of  the  Laws  of  1887)  provided  for 
the  payment  of  the  six  per  cent  penalty,  onjy  from  the  time  of  the  ex- 
piration of  the  eighteen  months,  but  by  the  present  law,  which  has  been 
in  effect  since  1892,  the  additional  interest  is  charged  from  the  date  of 
decedent's  death.    See  Matter  oj  Fayerweather,  143  N.  Y.  114. 

The  distribution  of  the  estate,  by  executors,  without  any  proceedings 
having  been  had  to  assess  the  tax,*affords  no  legal  excuse  for  its  nonpay- 
ment {Matter  of  Hacket,  14  Misc.  282),  even  though  they  are  executors  of 
a  nonresident  who  had  property  in  the  State  of  New  York  subject  to  the 
tax.  See  Matter  of  Hvbbard,  21  Misc.  566,  567.  See  also  Matter  of  Em- 
bury, 154  N.  Y.  746,  aff'g  19  App.  Div.  214.  If  the  penalty,  however, 
has  been  incurred,  an  application  may  be  made  to  the  court  upon  motion 
to  remit  it  {Matter  of  DeGraaf,  24  Misc.  147,  150),  but  the  basis  of  such 
application  must  be  some  sufficient  cause  arising  out  of  claims  made 
against  the  estate,  necessary  litigation,  or  other  unavoidable  cause  of  de- 
lay. Matter  of  Wormser,  51  App.  Div.  441 ;  Matter  of  Provi,  53  Hun,  541 ; 
Matter  of  Bolton,  35  Misc.  688.  The  appraiser  has  no  power  to  remit  the 
tax.  He  may  report  the  request,  but  the  application  must  be  to  the  Sur- 
rogate, in  the  exercise  of  the  judicial  power  given  him  by  §  228  to  "hear 
and  determine  all  questions  arising." 

When  "by  reason  of  claims  made  upon  the  estate,  necessary  litigation, 
or  other  unavoidable  cause  of  delay"  the  payment  of  the  tax  has  been 
delayed  so  that  the  penalty  of  ten  per  cent  under  §  223  has  been  incurred, 
it  is  the  duty  of  the  executor  to  apply  for  an  order  remitting  the  penalty 
and  reducing  the  interest  to  six  per  cent. 

Surrogate's  Court, 
County  of 
Petition  for  remis- 
sion of  ten  per  cent        Title, 
penalty. 

To  the  Surrogate's  Court  of 
The  petition  of  A.  B.  respectfully  shows  to  this  court: 

I.  That  he  is  the  executor  of  the  last  Will  and  Testament 
(or  the  administrator  of  the  goods,  chattels  and  credits)  of 
the  above  named  decedent,  who  died  on  the  day  of 

in    the    year  domiciled    at  in    the 

State  of 


1122 


SURROGATES     COURTS 


§901 


II.  That  by  reason  of  litigation  involving  the  entire  estate 
of  the  said  decedent  it  was  impossible  untilthe  day  of 

19  to  fix  and  determine  the  shares  in  the  estate  of  the 
said  decedent  to  which  the  parties  interested  were  entitled:i((w 
that  it  has  been  impossible  until  the  day  of  in 

the  year  of  19  to  definitely  ascertain,  liquidate  and  adjust 
the  claims  made  against  the  estate  of  the  decedent  and  the  values 
of  his  property;  or  set  forth  any  other  just  cause  for  delay  in 
settling  the  affairs  of  the  decedent,  which  may  have  prevented  the 
fixing  of  the  tax). 

III.  That  such  proceedings  have  been  had  herein  that  an  ap- 
praiser has  heretofore  been  appointed,  who  had  made  his  report 
and  filed  the  same  in  the  office  of  the  Surrogate  of  said  county, 
on  the  day  of  in  the  year  19  and  an  order 
duly  made  thereon,  whereby  the  said  Surrogate  fixed  and  deter- 
mined the  value  of  the  shares  of  persons  interested  in  the  estate 
of  said  decedent  and  the  tax  due  upon  the  same  under  the  act 
relating  to  Taxable  Transfers. 

IV.  That  your  petitioner  is  desirous  of  paying  such  tax;  that 
in  order  to  obtain  the  proper  receipt  therefor  and  to  settle  his 
accounts  it  is  necessafy  to  present  with  such  accounts  proper 
vouchers  for  the  payment  of  the  tax. due  the  State  of  New  York 
upon  the  estate  of  said  decedent,  and  to  obtain  the  same  your 
petitioner  makes  this  application  pursuant  to  the  provisions  of 
said  act  for  a  remission  of  the  penalty  incurred  by  reason  of 
the  nonpayment  of  such  tax  within  eighteen  months  from  death 
of  said  decedest  from  ten  per  cent  to  six  per  cent. 

Wherefore  your  petitioner  prays  that  an  order  be  made  re- 
mitting the  penalty  upon  the  tax  heretofore  fixed  herein  from 
ten  per  cent  to  six  per  cent  to  be  charged  upon  such  tax  from  the 
accrual  thereof,  to  wit:  from  the  date  of  the  death  of  said  de- 
cedent, provided  such  payment  be  made  within  five  days  from 
the  date  of  the  entry  of  the  order  of  the  Surrogate  on  this  appli- 
cation; and  that  your  petitioner  have  such  other  or  further 
relief  as  to  the  Court  may  seem  just. 

Petitioner. 
(Verification.) 
Surrogate's  Court, 

County  of 


Notice  of  motion  to 
remit  penalty  of  ten 
per  cent. 


Note.    The  petition 
serves  for  an  affidavit. 


Title. 


Please  take  notice  that  on  all  the  papers  and  proceedings 
herein  and  on  the  affidavit  herewith  served  of  A.  B.  (executor 
or  administrator  of  deceased)  verified  on  the 

day  of  {note)  I  will  apply  to  the  Surrogate  ojf  the 

county  of  at  a  Surrogate's  Court  (.or  at  Chambers 

of  the  Surrogate)  to  be  held  in  said  county  in  on  the 

day  of  at  10.30  o'clock  in  the  forenoon,  or  as 

soon  thereafter  as  counsel  can  be  heard,  for  an  order  remitting 
the  penalty  of  ten  per  cent  upon  the  tax  heretofore  fixed  upon . 
the  estate  of  the  above  named  decedent,  by  order  of  the  Surro- 
gate of  said  county  made  and  ehtered  on  the  day  of 

to  interest  at  the  rate  of  six  per  cent  per  annum  from 
the  date  of  the  accrual  of  the  said  tax,  to  wit;  the  date  of  the 
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death  of  the  said  decedent,  which  occurred  on  the  day 

of  until  the  date  of  the  payment  of  said  tax,  provided 

said  payment  be  made  within  days  after  the  entry  of  the 

order  of  the  said  Surrogate  to  be  made  upon  this  application. 
Dated  the  day  of  19 

To  Hon. 

Comptroller  of  the  State  of  N.  Y. 


Order  for  remission 
of  ten  per  cent  pen- 
alty. 


Present: 


Title. 


Hon. 


Surrogate's  Court 
Caption. 


Surrogate. 


On  reading  and  filing  the  petition  of  A.  B.,  executor  of  the  last 
Will  and  Testament  {or  administrator  of  the  goods,  chattels 
and  credits)  of  0.  D.,  the  decedent  above  named,  and  on  all  the 
papers  and  proceedings  herein;  and  after  hearing  Esq., 

attorney  for  said  petitioner,  and  Esq.,  attorney  for  the 

Comptroller  of  the  State  of  New  York,  and  on  motion  of  A.  B., 
Esq.,  attorney  for  said  petitioner,  it  is 

Ordered  that  the  penalty  upon  the  tax  heretofore  fixed  herein 
be  remitted  from  ten  per  cent  to  six  per  cent  per  annum  to  be 
charged  from  the  date  of  the  accrual  of  said  tax,  to  wit;  the 
date  of  the  death  of  said  decedent,  which  occurred  on  the 
day  of  19    until  the  date  of  the  payment  of  such  tax, 

provided  the  said  tax  be  paid  within  days  from  the  date 

of  this  order.    Note. 


Note.  Or  until  the 
day  of  19 
when  the  cause  of  the 
delay  in  fixing  said 
tax  was  removed,  and 
from  said  last  date  to 
the  date  of  payment 
to  be  charged  at  the 
rate  of  ten  per  cent 
per  annum.  See  sec- 
tion 223. 

§  902.  Reducing  tax  on  nonresidents'  estates. — The  representative 
and  the  Surrogate  are  charged  with  the  duty  of  protecting  decedents' 
estates.  As  against  the  State,  it  is  notable  that  the  Surrogate  is  paid 
nothing  for  the  increasing  labor  this  law  imposes  on  him.  The  courts  up- 
hold representatives,  in  cases  of  nonresidents,  in  any  legitimate  applica- 
tion of  local  assets  calculated  to  lessen  the  tax  burden.  Suppose  A,  of 
New  Jersey,  leaves  an  estate  of  which  less  than  $10,000  in  value  is  in  this 
State.  The  legacies  run  partly  to  persons  in  the  exempt  class,  and  partly 
to  those  who  are  liable  to  five  per  cent  tax.  The  executor  may  pay  ex- 
empt legacies  out  of  the  New  York  assets.  Matter  of  James,  144  N.  Y.  6; 
Matter  of  McEwan,  51  Misc.  455. 

The  James  case  authorized  the  pa3Tnent  of  taxable  legacies  out  of  foreign 
assets,  and  the  application  of  local  assets  to  a  trust  for  exempt  beneficiaries. 
But  in  Matter  of  Ramsdill,  190  N.  Y.  492,  reviewing  both  courts  below,  the 
Court  of  Appeals  somewhat  limited  this  theory.  Here  there  was  intestacy. 
Held,  that  mere  methods  of  bookkeeping  could  not  avoid  the  operation  of 
the  law  eo  eodemque  instante  of  the  time  of  death  and  consequent  devolution 
of  the  interests.  That  is,  .the  interest  of  a  distributee  vests  by  law.  He 
has,  in  this  State,  an  undivided  interest  in  the  NewYork  property  by 
virtue  of  our  law.  A  legatee  can  require  payment  in  the  foreign  jurisdiction 
of  his  specific  legacy. 
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The  amendments  in  1915  of  subd.  2  and  4  of  §  220  emphasize  the  policy 
of  the  State  to  deal  on  a  pro  roto  basis  with  estates  of  nonresidents. 

§  903.  Compounding  payment  on  future  estates. — When  the  tax  has 
been  fixed,  provision  is  made  whereby  the  tax  on  certain  remainders  or 
expectant  estates  may  be  compounded  by  an  immediate  payment.  This  is 
by  virtue  of  the  provision  of  §  233. 

§  233._  Composiiion  of  transfer  tax  upon  certain  estates. — ^The  state  comptroller, 
by  and  with  the  consent  of  the  attorney  general  expressed  in  writing,  is  hereby 
empowered  and  authorized  in  a  county  in  which  they  receive  payments  on  account 
of  transfer  tax,  to  enter  into  an  agreement  with  the  trustees  of  any  estate  in  which 
remainders  or  expectant  estates  have  been  of  such  a  nature,  or  so  disposed  and  cir- 
cumstanced that  the  taxes  thereon  were  held  not  presently  payable,  or  \^here  the 
interests  of  the  legatees  or  devisees  were  not  ascertmnable  under  the  provisions 
of  chapter  four  hundred  and  eighty-three  of  the  laws  of  eighteen  hundred  and 
eighty-five;  chapter  three  hundred  and  ninety-nine  of  the  laws  of  eighteen  hundred 
and  ninety-two  or  chapter  nine  hundred  and  eight,  of  the  laws  of  eighteen  hundred 
and  ninety-six,  and  the  several  acts  amendatory  thereof  and  supplemental  thereto; 
and  to  compound  such  taxes  upon  such  terms  as  may  be  deemed  equitable  and  expedient; 
and  to  grant  discharge  to  said  trustees  upon  the  payment  of  the  taxes  provided  for 
in  such  composition. 

Provided,  however,  that  no  such  composition  shall  be  conclusive  in  favor  of 
said  trustees  as  against  the  interests  of  such  cestuis  que  trust,  as  may  possess  either 
present  rights  of  enjoyment,  or  fixed,  absolute  or  indefeasible  rights  of  future  en- 
joyment, or  of  such  as  would  possess  such  rights  in  the  event  of  the  immediate 
termination  of  particular  estates,  unless  they  consent  thereto,  either  personally, 
when  competent,  or  by  guardian  or  committee.  Composition  or  settlement  made  or 
effected  under  the  provisions  of  this  section'  shall  be  executed  in  triplicate,  and  one 
copy  shall  be  filed  in  the  ofiice  of  the  state  comptroller,  one  copy  in  the  office  of  the 
surrogate  of  the  county  in  which  the  tax  was  paid,  and  one  copy  to  be  deUvered  to 
the  executors,  administrators  or  trustees  who  shall  be  parties  thereto. 

This  is  a  special  power;  not  extending  generally  as  authority  to  the 
comptroller  to  settle  all  disputed  transfer  tax  cases,  it  relates  to  clearing 
up  the  tax  on  future  interests,  as  against  the  State.  As  to  the  ultimate 
beneficiaries,  their  right  to  qu^tion  the  propriety  of  it  remains  unless  fore- 
closed by  proper  consent. 

As  a  matter  of  practical  interest  the  compromise  consists  in  the  State 
getting  all  it  wants,  subject  to  discount  for  cash.  The  State  can  afford  to 
be  patient.  The  lien  is  there.  On  the  other  hand,  the  estate  may  want  to 
give  title  to  realty,  and  the  lien  must  be  first  cleared  off. 

The  composition  binds  the  estate.  Matter  of  Kidd,  115  App.  Div.  205. 
Reversal,  188  N.  Y.  274,  involved  construction  of  effect  of  antenuptial 
agreement. 

§  904.  Collection  of  the  tax. — -The  tax  law  provides  two  methods  of 
paying  this  tax:  The  first  through  the  voluntary  medium  of  the  executor, 
administrator  or  trustee,  and  the  second  by  compulsory  proceedings. 
See  §  235.  ,The  first  provisions  are  contained  in  §  224,  which  is  as  follows, 
in  part: 

§  224.  Lien  of  tax  arid  collection  of  tax  by  executors,  administrators  and  trustees. — 
Every  such  tax  shall  be  and  remain  a  lien  upon  the  property  transferred  until  paid, 
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and  the  person  to  whom  the  property  is  so  transferred,  and  the  executors,  adminis-' 
trators  and  trustees  of  every  estate  so  transferred  shall  be  personally  liable  for  such 
tax  until  its  payment.  Every  executor,  administrator  or  trustee,  shall  have  full 
power  to  sell  so  much  of  the  property  of  the  decedent  as  will  enable  him  to  pay  such 
tax  in  the  same  manner  as  he  might  be  entitled  by  law  to  do  for  the  payment  of  the 
debts  of  the  testator  or  intestate.  Any  such  executor,  administrator  or  trustee 
having  in  charge  or  in  trust  any  legacy  or  property  for  distribution  subject  to  such 
tax  shall  deduct  the  tax  therefrom;  and  within  thirty  days  therefrom  shall  pay  over 
the  same  to  the  state  comptroller  or  county  treasurer,  as  herein  provided.  If  such 
-legacy  or  property  be  not  in  money,  he  shall  collect  the  tax  thereon  upon  the  ap- 
praised value  thereof  from  the  person  entitled  thereto.  He  shall  not  deliver  or  be 
compelled  to  deliver  any  specific  legacy  or  property  subject  to  tax  under  this  article 
to  any  person  until  he  shall  have  collected  the  tax  thereon.  If  any  such  legacy 
shall  be  charged  upon  or  payable  out  of  real  property,  the  heir  or  devisee  shall 
deduct  such  tax  therpfrpm  and  pay  it  to  the  administrator',  executor  or  trustee,  and 
the  tax  shall  remain  a  hen  or  charge  on  such  real  property  until  paid,  and  the  pay- 
ment thereof  shall  be  enforced  by  the  executor,  administrator  or  trustee  in  the 
same  manner  that  payment  of  the  legacy  might  be  enforced,  or  by  the  district  at- 
torney under  section  two  hundred  and  thirtyrfive  of  this  chapter.  If  any  such  legacy 
shall  be  given  in  money  .to  any  such  person  for  a  Umited  period,  the  administrator, 
executor  or  trustee  shall  retain  the  tax  upon  the  whole  amount,  but  if  it  be  not  in 
money,  he  shall  make  application  to  the  court  having  jurisdiction  of  an  accounting 
by  him,  to  make  an  apportionment,  if  the  case  require  it,  of  the  sum  to  be  paid 
into  his  hands  by  such  legatees,  and  for  such  further  order  relative  thereto  as  the 
case  may  require. 

Questions  under  this  section  regarding  the  duty  of  executors  of  the  wills 
of  nonresidents  in  regard  to  this  tax,  are  discussed  in  Matter  of  Embury,  19 
App.  Div.  214,  aff'd  154  N.  Y.  746,  wherfe  it  was  held  that  where  executors 
took  personal  property  of  a  nonresident  out  of  the  State  for  distribution 
in  the  jurisdiction  of  domicile  at  a  time  prior  to  the  imposition  of  a  tax  upon 
such  property  of  a  nonresident,  or,  more  striotly  speaking,  at  a  time  when 
the  mode  for  assessing  and  collecting  the  tax  was  so  imperfect  as  not  to  be 
capable  of  execution  as  to  the  interest  of  nonresidents,  the  executors  could 
not  be  held  liable,  but  that  it  was  in  fact  their  duty  to  remove  such  prop- 
erty, citmg  Matter  of  Bronson,  150  N.  Y.  1.  The  court,  in  this  case,  were 
inclined  to  the  view  that  had  the  property  still  remained  in  the  State,  it 
would  be  taxable  under  an  act  afterwards  passed.  In  Matter  of  Pettit,  65 
App.  Div.  30,  however,  where,  before  the  passage  of  the  act  of  1892  taxing 
interests  going  to  lineals,  a  nonresident  died  leaving  assets  in  New  York 
County  which  were  not  removed  from  the  county  until  after  the  passage 
of  the  act,  the  court  refused  to  follow  the  dictum  in  Matter  of  Embury, 
saying  (p.  32) :  "It  is  difficult  to  conceive  how  the  fact  of  nonremoval  by 
the  executors  of  a  nonresidrat  decedent  of  property  belonging  to  the  dece- 
dent from  this  State,  could  make  such  property  the  subject  of  an  inheritance 
tax  which  was  imposed  long  after  the  transfer  of  the  property  had  oc- 
curred." 

Another  interesting  question  arose  in  regard  to  the  estates  of  nonresi- 
dents in  Matter  of  James,  144  N.  Y.  6.  In  that  case  a  citizen  of  the  King- 
dom of  Great  Britain  died  in  Africa,  and  by  his  last  will  disposed  of  a  krge 
estate.   He  left  property  in  Great  Britain  and  an  estate  of  over  two  milKoijs 
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in  this  country.  By  his  will  legacies  were  given  to  collateral  relatives  and 
charity,  which  in  the  aggregate  amounted  to  about  one-half  of  the  property 
left  by  him  in  Great  Britain.  The  residuary  estate  was  given  to  his  exec- 
utors in  trust  for  the  benefit  of  his  brothers. 

The  General  Term  and  the  Court  of  Appeals  (reversing  the  Surrogate 
of  New  York  County  who  had  imposed  a  tax  upon  the  collateral  legacies 
and  directed  the  payment  thereof  out  of  ^  the  assets  here)  held  that  the 
foreign  executors  had  a  right  to  apply  the  property  in  England  to  the  pay- 
ment of  the  collateral  legacies,  thereby  constituting  the  American  assets; 
a  part  of  the  residuary  estate  disposed  of  in  the  will  in  favor  of  the  testa- 
tor's brothers,  thus  saving  the  estate  from  the  payment  of  the  succession 
tax  imposed  by  our  laws.    The  Court  of  Appeals  held  (id.,  p.  11) :  ''If  the 
executor  determines  to  pay  the  legacies  from  the  English  estate,  the  Amer- 
ican estate  is,  thereby,  freed  from  the  burden  of  the  special  tax,  the  imposi- 
tion of  which  depends  upon  the  fact  of  a  succession  by  the  legatee  to  some 
property,  which  is  within  the  State.    If  the  American  estate  is  apprbpriiated 
to  persons,  who  are  within  the  excepted  degrees  of  relationship  to  the  testa- 
tor, the  right  to,  claim  the  tax  from  the  executor  is  gone.    It  does  not  lie 
with  the  officers  of  the  State  to  say,  in  such  a  case,  which  part  of  the  testa- 
tor's property  shall  be  appropriated  to  the  payment  of  the  legacies."    And 
it  was  distinctly  intimated  that  the  court  would  incUne  always  to  avoid 
the  result  of  double  taxation  of  decedents'  estates.    Aiid  see  Matter  ^of 
Ramsdill,  discussed  above. 

But  with  these  equitable  limitations  the  executors  of  nonresidents  will  be 
held  strictly  to  the  liability  imposed  by  the  act,  nor  will  they  be  held  excus- 
able either  by  reason  of  the  distribution  of  the  estate  {Matter  of  Hacket,  14' 
Misc.  282),  nor  on  the  ground  of  ignorance  of  the  law  (Matter  of  Piatt,  8 
Misc.  144),  nor  of  hardship  to  the  legatee.    Ibid. 

■  See  as  to  proceedings  under  §  235:  Matter  ofMcGee,  N.  Y.  L.  J.,  Feb.  7, 
1913,  Fowler,  Surr.;  Matter  of  Prout,  19  N.  Y.  St.  Rep.  318. 

§  905.  Lien  of  the  tax. — The  lien  of  the  tax  is  upon  the  "property 
transferred."  If  the  will  works  an  equitable  conversion  the  "propeirty 
transferred"  is  personalty.  That  is,  the  lien  attaches  to  the  proceeds  of  the 
sale.  Brown  v.  Lawrence  Park  Realty  Co.,  133  App.  Div.  753.  HenCe, 
upon  the  sale  itself  held  that  the  nonpasmient  of  the  tax  was  not  a  valid 
objection  to  the  title  tendered  as  marketable. 

§  906.  Collection  by  district  attorney.— This  is  covered  by  §  235,  ^.  ni*; 
which  it  is  unnecessary  to  quote.    He  may  not  act:  ' 

(a)  UntiJ  the  expiry  of  eighteen  months  of  the  accrual  of  the  tax. 

(b)  The  neglect  or  refusal  of  the  persons  liable  therefor  to  pay. 

(c)  After  notification  of  that  fact  from  the  comptroller. 

(d)  Upon  application  to  Surrogate  for  a  citation. 

§  907.  Refunding  tax. — It  quite  frequently  happens  that  after  the  psly- 
ment  of  the  tais  has  been  made,  through  a  reversal  of  the  order  fixing  tax, 
or  otherwise,  the  parties  making  payment  become  entitled  to  sorhe  rebate. 
See  Matt&r  of  Campbeii,  50- Misc.  485;  Matt^  ofWilUts,'bl  Misc.  176,  119 


§  907  THE   TRANSFER   TAX   PROCEDURE  1127 

App.  Div.  119.  Section  225  of  the  act  expressly  so  provides  in  case  the 
order  fixing  the  tax  so  paid  "be  modified  or  reversed 

"(a)  by  the  SnrTogsLte  having . jurisdiction,  within  two  years  from  and 
after  the  date  of  entry  of  the  order 

"  (b)  or  at  any  time  on  an  appeal  taken  therefrom  within  the  time  al- 
lowed by  law." 

But  the  Surrogate  may  refuse  to  order  the  refund  of  a  tax  voluntarily 
paid,  i.  e.,  not  under  mistake,  etc.  Matter  of  Mather,  41  Misc.  414.  It  often 
occurs,  too,  that  through  a  desire  on  the  part  of  the  representatiyes^  of 
the  estate  to  take  advantage  of  the  five  per  cent  rebate  clause  a  payment  is 
made  to  the  comptroller  before  a  proceeding  is  brought,  which  payment  is 
afterward  found  to  have  been  too  large.  For  such  cases  as  these  §  225  pro- 
vides as  follows : 

K  any  debts  shall  be  proven  against  the  estate  of  a  decedent  after  the  payment 
of  any  legacy  or  distributive  share  thereof,  from  which  any  such  tax  has  been  de- 
ducted or  upon  which  it  has  been  paid  by  the  person  entitled  to  such  legacy  or  dis- 

>-  tributive  share,  and  such  person  is  required  by  order  of  the  surrogate  having  juris- 
diction, on  notice  to  the  state  comptroller,  to  refund  the  amount  of  such  debts  or 
any  part  thereof,  an  equitable  proportion  of  the  tax  shall  be  repaid  to  him  by  the 
executor,  administrator  or  trustee,  if  the  tax  has  not  been  paid  to  the  state  comp- 
troller or  county  treasurer,  or  if  such  tax  has  been  paid  to  such  state  comptroller 
or  county  treasurer  such  officer  shall  refund  out  of  the  funds  in  his  hands  or  custody 

,  to  the  credit  of  such  taxes  such  equitable  proportion  of  the  tax,  and  credit  himself 
with  the  same  in  the  account  required  to  be  rendered  by  him  under  this  article. 

If  after  the  payment  of  any  tax  in  pursuance  of  an  order  fixing  such  tax,  made 
by  the  surrogate  having  jurisdiction,  such  order  be  modified  or  reversed  wilhin 
two  years  from  and  after  the  date  of  entry  of  the  order  fixing  the  tax,  on  due  notice 
to  the  state  comptroller,  the  state  comptroller  shall  refund  or  direct  the  refund  of 
the  excess  tax,  but  without-  interest.  , 

However,  in  Matter  of  O'Berry,  179  N.  Y.  285,  the  Court  of  Appeals  (see 
opinion)  held  that  if  the  order  was  reversed  because  the  law  was  unconsti- 
tutional, and  this  would  extend  to  any  order  made  without  jurisdiction, 
the  estate  is  entitled  to  recover  the  tax  paid,  with  interest.  See  Matter  of 
Hoople,  179  N.  Y.  308,  where  Werner,  J.,  reviews  this  statute  and  holds  the 
right  to  a  refund  to  be  a  privilege  and  not  a  vested  right.  Hence  the  lim- 
itation of  time  will  be  strictly  applied.  It  is  further  provided,  "no  appli- 
cation for  such  refund  shall  be  made  after  one  year  from  such  reversal  or 
modification."  The  act  is  self-operative.  The  comptroller  is  directed  by 
the  section  to  refund.  He  need  not  await  an  order  from  Surrogate.  Matter 
of  Cameron,  97  App.  Div.  436. 

It  was  held  in  Matter  of  Sherar,  25  Misc.  138,  that,  under  the  section  in 
question,' the  Surrogate  had  the  right  to  direct  that  a  portion  of  the  tax, 
which,  in  that  case,  had  been  paid,  be  refunded  because  of  the  fact  that 
certain  notes  held  by  the  decedent  at  the  time  of  his  death  and  valued 
at  par  for  the  purpose  of  fixing  the  tax,  proved  to  be  worthless,  and  this, 
even  though  the  application  were  not  made  within  two  years  after  the 
entry  of  the  order  fixing  the  tax,  the  Surrogate  holding  that  the  two  years' 
provision  did  not  cover  the  precise  case  in  question. 
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In  Matter  of  Coogan,  27  Misc.  563,  162  N.  Y.  613,  certain  United  States 
bonds  had  been  taxed  in  a  transfer  tax  proceeding  and  the  tax  thereon 
paid.    Four  years  thereafter,  the  courts  having,  in  the  meanwhile,  de- 
clared that  under  the  law  as  it  then  existed.  United  States  bonds  were  not 
properly  taxable,  an  application  was  made  to  the  comptroller  under  the 
section  in  question  for  a  refund  of  the  tax  on  these  bonds.    No  appeal  had 
been  taken  from  the  original  order  fixing  tax  and  it  was  contended  by  the 
comptroller  that,  the  time  to  appeal  having  expired,  there  was  no  remedy 
for  the  parties  who  had  paid  the  tax.    The  court  held,  however,  that  the 
order  fixing  the  tax  in  question  was  absolutely  void  for  lack  of  jurisdic- 
tion and  granted  a  mandamus  against  the  comptroller  directing  him  to 
refimd  the  tax.    Where  the  tax  still  remains  in  the  hands  of  the  county 
treasurer,  the  Surrogate  has  the  power  to  direct  him  to  refund  it  and  it 
is  only  in  a  case  of  payment  into  the  state  treasury  that  the  state  comp- 
troller is  given  that  authority.    Matter  of  Park,  8  Misc.  550.    See  also 
discussion  in  previous  section  as  to  modifying  or  vacating  appraisal;  and 
see  Matter  of  Backhouse,  110  App.  Div.  737;  Matter  of  Scrimgeour,  175 
N.Y.507.  . 

§  908.  Temporary  payments  and  refiind.^The  practice  of  making 
temporary  payments  on  an  estimated  tax  has  never  been  questioned-  The 
object  is  to  save  discount  and  penalty.  It  is  approved  in  Matter  of  Skinner, 
106  App.  Div.  217.  If  the  tax  prove  greater  the  part  payment  plus  the 
discount  earned  thereby  is  deducted.  If  the  tax  prove  less  then  a  refund 
wiU  be  ordered.  See  People  ex  rel.  Ripley  v.  Williams,  69  Misc.  402.  See 
also  Matter  of  Cameron,  97  App.  Div.  436. 

§  908a.  Surrogate's  power  to  tax  amoimt  of  debts  erroneously  deducted. 
— There  is,  at  the  end  of  §  225  an  additional  reserved  right  of  review  or 
reappraisal,  which  reads  as  follows:  ■ 

Where  it  shall  be  proved  to  the  satisfaction  of  the  surrogate  who  has  assessed 
the  tax  upon  the  transfer  of  property  under  this  article,  that  deductions  for  debts 
were  allowed  upon  the  appraisal,  since  proved  to  have  been  erroneously  allow^,; 
it  shall  be  lawful  for  such  surrogate  to  enter  an  order  assessing'  the  tax  upon  the 
amount  wrongfully  or  erroneously  deducted. 

The  proof  of  this  state  of  facts  will  probably  only  be  available  after  the 
accounting. 

§  909.  Postponement  of  payment. — The  liability  to  pay  the  tax  is  a 
liability  that  continues  until  the  tax  has  been  paid;  and  the  tax  remains 
a  Hen  upon  the  property  transferred  until  payment.  See  §  222  and  Mah 
ter  of  Winters,  21  Misc.  552.  But  no  person  can  be  compelled  to  pay  the 
tax  until  notice  has  been  given  him  as  provided  for  by  the  law  and  he  has 
had  the  opportunity  contemplated  by  the  statute  to  be  heard,  upon  which 
hearing  he  may  allege  any  reason  whatever  which  shows  that  he  ought  not 
to  pay  it.   Matter  of  McPherson,  104  N.  Y.  306. 

Nor  can  executor  be  compelled  to  pay  tax  on  property  destroyed  or 
"obUterated."    See  Matter  of  Meyer,  209  N.  Y.  386,  391. 

§  910.  Reaching  the  property. — In  the  early  history  of  the  Transfer 
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Tax  Law  it  was  not  foreseen  how  far-reaching  the  decisions  would  be,  nor 
that  the  estates  of  nonresidents  would  be  so  largely  concerned  in  the  Law. 
A  goodly  portion  of  the  transfer  taxes,  by  reason  of  the  decisions  of  our 
courts,  are  now  being  collected  from  estates  of  nonresident  decedents. 
While  the  law  creates  a  lien  of  the  tax  on  the  property  itself,  it  also,  as 
has  been  seen,  makes  both  the  beneficiary  and  the  executor  or  adminis- 
trator liable  for  its  payment.  In  cases,  however,  where  the  only  assets 
of  ia  nonresident  decedent,  which  are  subject  to  tax,  are  stocks  in  New 
York  corporations,  and  where  the  executors  and  beneficiaries  of  the  es- 
tatie  are  not  within  the  jurisdiction  of  the  State,  it  can  be  seen  that  in  the 
absence  of  any  further  provision,  the  pasonent  of  the  tax  could  readily 
be  evaded. 
To  meet  this  situation  §  227  now  provides  with  much  detail: 

If  a  foreign  executor,  administrator  or  trustee  shall  assign  or  transfer  any  stock 
pr  obligations  in  this  State  standing  in  the  name  of  a  decedent,  or  in  tirust  for  a 
decedent,  liable  to  any  such  tax,  the  tax  shall  be  paid  to  the  state  comptroller  or 
the  treasurer  of  the  proper  county  on  the  transfer  thereof. 

No  safe  deposit  company,  trust  company,  corporation,  bank  or  other  institution, 
person  or  persons  having  in  possession  or  under  control  securities,  deposits  ot  other 
assets  belonging  to  or  standing  in  the  name  of  a  decedent  who  was  a  resident  or 
nonresident,  or  belonging  to,  or  standing  in  the  joint  names  of  such  a  decedent 
and  one  or  more  persons,  including  the  shares  of  the  capital  stock  of,  or  other  in- 
terests, in  the  safe  deposit  company,  trust  company,  corporation,  bank  or  other 
institution  making  the  delivery  or  transfer  herein  provided,  shall  deliver  or  transfer 
the  same  to  the  executors,  administrators  or  legal  representatives  of  said  decedent, 
or  to  the  survivor  or  survivors  when  held  in  the  joint  names  of  a  decedent  and  one 
or  more  persons  or  upon  their  order  or  request,  unless  notice  of  the  time  and  place  , 
ot  such  intended  delivery  or  transfer  be  served  upon  the  state  comptroUer  at  least 
ten  days  prior  to  said  delivery  or  transfer;  nor  shall  any  such  safe  deposit  company, 
trust  compiany,  corporation,  bank  or  other  institution,  person  or  persons  deliver  or 
transfer  any  securities,  deposits  or  other  assets  belonging  to  or  standing  in  the 
name  Of  a  decedent,  or  belonging  to,  or  standing  in  the  joint  names  of  a  decedent 
and  one  or  more  persons,  including  the  shares  of  the  capital  stock  of,  or  other  in- 
terests in,  the  safe  deposit  company,  trust  company,  corporation,  bank  or  other 
institution,  making  the  delivery  or  transfer,  without  retaining  a  sufficient  portion 
or  amount  thereof  to  pay  any  tax  and  interest  which  may  thereafter  be  assessed 
on  account  of  the  dehvery  or  transfer  of  such  securities,  deposits,  or  other  assets 
including  the  shares  of  the  capital  stock  of,  or  other  interests  in,  the  safe  deposit 
company,  trust  company,  corporation,  bank  or  other  institution  making  the  de- 
livery or  transfer,  under  the  provisions  of  this  article,  unless  the  state  comptroller 
consents  thereto  in  writing. 

And  it  shall  be  lawful  for  the  said  state  comptroller,  personally,  or  by  represent- 
ative, to  examine  said  securities,  deposits  or  assets  at  the  time  of  such  delivery  or 
transfer. 

Failure  to  serve  such  notice  or  failure  to  allow  such  examination,  or  failure  to 
retain  a  suflBcient  portion  or  amount  to  pay  such  tax  and  interest  as  herein  provided, 
shdll  render  said  safe  deposit  company,  trust  company,  corporation,  bank  or  other 
institution,  person  or  persons  liable  to  the  payment  of  the  amount  of  the  tax  and 
interest  due  or  thereafter  to  become  due  upon  said  securities,  deposits  or  other  assets, 
including  the  shares  of  the  capital  stock  of,  or  other  interests  in,  the  safe  deposit 
company,  trust  company,  corporation,  bank  or  other  institution,  making  the  de- 
livery or  transfer,  and  in  addition  thereto,  a  penalty  of  not  less  than  five  nor  more 
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than  twenty-five  thousand  dollars;  and  the  payment  of  such  tax  and  interest  thereon, 
or  of  the  penalty  above  prescribed  or  both,  may  be  enforced  in  an  alctibii  brought 
by  the  state  comptroller  in  atiy  court  of  competent  jurisdietioii.  '' 

The  only  decisions  of  moment  under  this  section  are  Matter  of  iiomaine, 
127  N.  Y.  80,  aff'g  58  Hun,  109,  holding  that  transfer  oif'stocl  of  non- 
resident decedent  before  tax  is  paid  is, at  the  corporation's  peril.  And 
Nat'i  Safety  Dep.  Co.  v.  Stead,  AUy.Gqn.,  d(^„  mir95')N.,E^l9732m 
Illinois,  ca.se  uphol^g  the  constitution^hty  of  a  similar, statute  in  ithat 
State.  The  chief  burden, of  this  section-  is  that  other  States'  have,  copied 
and  adopted  it  and  is  ducjto  the  fact  that  foreign  corporations  having 
transfer  offices  in  New  York  will  refuse  to  transfer  stqck  until  tax  claimed 
to  be  due  the  foreign  State  under  retaUaiory  legislation  is  paid.    .    . 

We  have,  elsewhere  cited  Peopfe  v.  Mercantile  Safe  Deposit  Co,]  159  App. 
Div.  98,  as  to  the  "possession  or  control"  provision  above  in  §  227  in  the 
case  of  joint  access  to  the  decedent's  tax.     "' "■      '  ■■;'-!;      > 

§  911.  The  foreign  transfer,  taxes. — The  proceedings  to  assess  and  col- 
lect taxes  on  stocks  of  foreign  corporations  held  by  a  resident  decedent  are 
formal.  The  state  treasurer  or  comptroller  furnishes  a  blank, affidavit 
and  the  pro  rata  tax  is  laid  and  when  paid  a  waiver  is  sent  the  corporation 
which  thereupon  consents  to  transfer  the  stock.  Sometimes  the'  statute 
of  the  State  asserting  the  right  to  tax  is  defective,  arid  the  practitioner  is 
warranted  in  resisting  the  tax  if  the  amount  justifies  the  delay  and  expenses. 
For  example,  the  executors  in  New  York  of  Horace  B.  Silliman  had,  over 
$30,000  worth  of  Chicago  and  Northwestern  stock.  They  paid  the.^New 
York  tax  and  the  Illinois  tax;  but  the  company  insisted  they  should  also 
pay  the  Wisconsin  tax.  The  executors  brought  suit  to  compel  the  rail- 
way company  to,  issue  the  new  certificates,  and  after  some  prelipijnary 
Htigation  on  demurrer,  secured  the  stock  and  a  sum  in  agreed  liquidation 
of  their  damages. 

The  Wisconsin  Act  was  amended  pendente  lite  and  is  now  drastic  and 
complete. 

§  912.  The  receipt. — Section  236  of  the  Tax  Law  provicjes  fo;r,  the  pro- 
curing from  the  State  Comptroller,  by  any  person  of  a  copy  of  the  receipt 
given  to  the  executor  for  the  payment  of  the  tax.  And  of  course  the  one 
paying  the  tax  is  entitled  to  duplicate  receipts.  It  also  provides  that: 
"any  person  shall  upon  the  payment  of  fifty  cents  be  entitled  to  a  cer- 
tificate 'Of  the  State  Comptroller  that  the  tax  upon  the  transfer  of  ,'any  real 
estate  of  which  any  decedent  died  seized  has  been  paid."  The  section  also 
provides  that  such  certificate  shall  designate  the  real  property  upon  which 
such  tax  is  paid,  the  name  of  the  person  so  paying  the  same  and  whtether 
the  payment  is  "in  full  of  such  tax."  Then  it  is  provided  that  the  cer- 
tificate may  be  recorded  in  the  office  of  the  county  clerk  or  register  of  the 
county  where  such  real  property  is  situate,  in  a  book  to  be  kept  by  ;him  for 
that  purpose,  which  shall  be  labeled  "Transfer  Tax." 

Accordingly,  if  the  title  to  property  of  a  decedent  is  being  searched  on  a 
proposed  sale  thereof,  the  lien  of  the  tax  imposed  upon  the  property  under 
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§  224  of  the  Tax  Law  which  would  be  revealed  by  the  fact  of  the  owner's 
death  and  by  title  being  tendered  by  his  heirs  or  executors,  is  met  and 
obviated  by  the  record  of  the  certificate  identifying  the  property  and 
showing  the  amount  of  the  tax  paid,  and  which  certificate  can  be  searched 
for  in  a  book  exclusively  devoted  to  Transfer  Tax  matters. 

§  913.  Expectant  interests. — Section  230  so  far  as  it  deals  with  future 
or  limited  estates,  incomes,  interests  or  annuities  reads  as  follows : 

(a)  The  valixe  of  every  future  or  \imited  estate,  income,  interest  or  annuity  for 
any  life  Or  lives  in  being,  shall  be  determined  by  the  rule,  method  and  standard  of 
mortality  and  value  employed  by  the  superintendent  of  insurance  in  ascertaining 
the  value  of  annuities  for  the  determination  of  liabilities  of  life  insurance  com- 
1  paniesj  except  that  the  rate  of  interest  for  .making  such  computation  shall  be  five 
per  centum  per  annum. 

(6)  In  estimating,  the  value  of  any  estate  or  interest  in  property,  to  the  beneficial 
enjoyment  or  possession  whereof  there  are  persons  or  corporations  presently  entitled 
'  '  thereto,  no  allowance  shall  be  made  on  account  of  any  contingent  incumibrance  thereon, 
nor  on  account  of  any  contingency  upon  the  happening  of  which  the  estate  or  prop- 
erty or  some  part  thereof  or  interest  therein, »?igftJ  be  abridged,  defeated  or  diminished; 
provided,  however,  that  in  the  event  of  such  incumbrance  taking  effect  as  an  actual 
burden  upon  the  interest  of  the  beneficiary,  or  in  the  event  of  the  abridgmerit,  defeat 
or  diminution  of  said  estate- or  property  or  interest  therein  as  aforesaid,  a  return 
shall  be  made  to  the  person  properly  entitled  thereto  of  a  proportionate  amount  of 
such  tax  on  account  of  the  incumbrance  when  taking  effect,  or  so  much  as  will 
reduce  thp  same  to  the  amount  which  would  have  been  assessed  on  account  of  the 
actual  duration  or  extent  of  the  estate  or  interest  enjoyed.  Such  return  of  tax 
shall  be  made  in  the  manner  provided  by  section  two  hundred  and  twenty-five  Of 
this  article. 

'  (c)  Where  any  property  shall;  after  the  passage  of  this  chapter,  be  transferred 
subject  to  any  charge,  estate  or  interest,  determinable  by;the; death  of  any  person, 
or  g,t  a^ny  period  ascertainable  only  by  reference  to  death,  "the  increase  accruing  to 
any  person  or  corporation  upon  the  extinction  or  determination  of  such  charge, 
estate  or  interest,  shall  be  deemed  a  transfer  of  property  taxable  under  the  provi- 
sions of  this  article  in  the  same  manner  as  though  the  person  or  corporation  btene- 
ficially  entitled  thereto  had  then  acquired  such  increase  from  the  person  from  whom 
the  title  to  their  respective  estates  or  interests  is  derived.  (See  Mgiter  of  Maresi, 
74  App.  Div.  76.) 

(4)  When  property  is, transferred  in  trust  or  otherwise,  and  the  rights,  interest 
or  estates  of  the  transferees  are  dependent  upon  contingencies  or  conditions  whereby 
they  may  be  wholly  or  in  part  created,  defeated,  extended  or  abridged,  a  tax  shall 
be  imposed  upon  said  transfer  at  the  highest  rate  which,  on  the  happfeningof  any  of 
the  said  contingenqies  or  conditions,  would  be  possible  .under;  the  provisions  pf  this 
article,  and  such  tax  so  imposed  shall  be  due  and  payaf3|le  forthwith  by  the  executors 
or  trustees  o^it  of  ijhe  property  transferred,  and  the  surrogate  shall  enter  a  temporary 
order  determining  the  amount  of  said  tax  in  accordance  with  this  provision;  prd- 
vided,  however,  that  on  the  happening  of  any  contingency  wliereby  the  said  property, 
or  any  part  thereof,  is  transferred  to  a  person  or  corporation  exempt  from  taxation 
under  the  provisions  of  this  article,  or  to  any  person  taxable  at  a  rate  l,esa  than  the 
.  rate  imposed  and  paid,  such  person  or  corporation  shall  be  entitled  to  a  return  of  so 
much  of  the  tax  imposed  and  paid  as  is  the  difference  between  the  amount  paid.anli 
the  amount  which  said  person  or  corporation  should  pay  under  the  provisions  6f 
this  article;  and  the  executor  or  trustee  of  each-  estate,  or  the  legal  representative 
having  charge  of  the  trust  fund,  shall  immediately  upon  the  happening  of  said  con- 
tingencies or  conditions  apply  to  the  surrogate  of , the  proper  county,  upon  a  veri- 
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fied  petition  setting  forth  all  the  facts,  and  giving  at  least  ten  days'  notice  by  mail 
to  all  interested  persons  or  corporations,  for  an  order  modifying  the  temporary 
taxing  order  of  said  surrogate  so  as  to  provide  for  the  fina,l  assessment  and  deter- 
mination of  the  tax  in  accorilanoe  with  the  ultimate  trajisfer  or  devolution  of  said 
property.  Such  return  of  overpayment  shall  be  made  in  the  manner  provided  by 
section  two  huhdred  and  twenty-fiVe  of  this  article. 

(e)  Estate's  in  expectancy  which  are  contingent  or  defeasible  and  in  which  pro- 
ceedings for  the  determination  of  the  tax  have  not  been  taken  or  where  the  taxation 
thereof  has  been  held  in  abeyance,  shall  be  appraised  at  their  fuU,  undiminished  value 
when  the  persons  entitled  thereto  shall  come  into  the  beneficial  enjoyment  or  posses- 
sion thereof,  without  diminution  for  or  on  account  of  any  valuattion  theretofore 
made  of  the  particular  "festates  for  purpbses  of  taxation,  upon  which  said  estates 
in  expectancy  may  ha;ve  been  limited. 

(/)  Where  an  estate  for  life  or  for  years  can  he  divested  by  the  act  or  omission  of 
the  legatee  or  devisee  it  shall  be  taxed  as  if  there  were  no  possibility  of  siwh  divesting. 
{Thus  am'd  by  Laws  1911,  ch.  800,  in  effect  July  28,  1911.) 

The  general  scheme  of  the  section  is  to  facilitate  the  immediate  clearing 
up  of  the  tax,  while  safeguarding  the  rights  of  remainder  interests  when, 
by  reason  of  conditions  or  contingencies,  the  fair  market  value  is  not 
presently  ascertainable,  or  where  the  rate  of  tax  may  vary. 

The  rule  is  the  tax  accrues  "at  the  time  of  the  transfer."  The  exception 
is  as  to  transfers  liniited,  conditional,  dependent  or  determinable  upon  the 
happening  of  any  contingency  or  future  event,  by  reason  of  which  the /air 
market  value  is  not  determinable  as  of  sucli  "time  of  the  transfer."  In 
such  cases  it  accrues  when  the  beneficiary  gets  possession  or  enjojanent 
(§222). 

But  both  State  and  estate  may  be  equally  interested  in  having  the  tax 
fixed  and  paid.  'If  they  are,  there  is  no  difiiculty  as  to  immediate  interests 
being  appraised.  That  is,  a  life  estate  will  be  computed  by  the  Superin- 
tendent of  Insurance  (§  230).  The  future  estate  maj/  be  compounded  un- 
der §233. 

If  the  Ufe  estate>  at  the  time  of  appraisal,  has  actually  ended,  as  where 
a  widow  having  an  expectancy  of  x  years  has  already  deceased,  that  estate 
may  prpperly  be  appraised  and  computed  on  the  actual  duration  and  not 
the  theoretical  expecta,ncy.  See  Maiter  of  Hall,  36  Misc.  618,  Thomas, 
Surr.,  disapproving  Matter  of  Jones,  28  Misc.  356,  when  the  mortaUty 
tables  were  held  to  govern.  The  rule  cuts  both  ways :  the  shorter  the  inter- 
mediate estate,  the  less  is  the  diminution  of  the  remainder.  If  the  fife 
tenant  is  exempt  and  the  remainder  taxable  at  five  per  cent  the  comp- 
troller's representative  may  have  views  not  suggested  to  his  mind  where 
the  life  estate  would  have  to  pay  five  per  cent  and  the  reiliainder  be  exempt. 

§  914.  Same — Full  value  taxed. — Section  230  further,  in  effect,  pro- 
vides that  the  possible  abridgment,  defeasance  or  diminution  of  any  estate 
or  interest,  when  there  are  persons  .  .  .  presen%  entitled  to  the  beii^ficial 
enjoypient  of  possession,  shall  not  work;  any  diminution  of  the  "fair  market 
value."  But,  if  the  incumbrance  or  other  contingent  diminution  in  value 
actually  occurs  then  a  return  of  the  tax,  pro  tanto,  can  be  had  under  §  225. 
See  Matter  of  Startford,  N.  Y.  L.  J.,  May  6, 1893. 
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At  first  contingent  future  estates  were  not  taxable  until  they  vested  in 
possession.  Matter  of  Hoffman,  143  N.  Y.  327;  Matter  of  Curtis,  142  N.  Y. 
219*  The  object  of  the  amendment  quoted  and  paragraphed  above  as  E 
(originally  enacted  in  1897,  chap.  284,  omitted  1899,  chap.  76,  and  re- 
stored in  1901,  chap.  493)  was  clearly  to  secure  a  payment  of  tax  in  the 
cases  of  such  contingent  estates,,  immediately  upon  the  death  of  the  de- 
cedent, by  whose  will  these  estates  were  created.  The  courts,  at  first, 
did  not  give  this  construction  to  the  law  as  amended.  Thus,  where  prop- 
erty was  given  to  a  brother  for  life  with  privilege  to  use  as  much  of  the 
principal  as  might  be  necessary,  then  over,  the  court  held  that,  as  it  eould 
not  be  determined  how  much  of  the  principal  the  life  tenant  would  use 
until  his  deathj  the  clear  market  value  of  the  property  to  be  transferred  to 
the  remaindermen  could  not  be  ascertained  until  then,  and  such  remainder 
was  not  presently  taxable.  The  same  interpretation  of  the  amended  law 
was  given  in  Matter  of  Plum,  37  Misc.  466,  and  Matter  of  Howell,  34  Misc. 
432;  and  in  Matter  of  Varbderbilt,  68  App,  Div.  27.  The  case  last  cited  was 
reversed  by  a  divided  court,  see  172  N.  Y.  69,  but  in  the  Matter  of  Brez, 
172  N.  Y.  609,  the  court  discusses  the  Vandgrbiltcase,  and  the  provision  for 
payment  of  the  tax  at  the  highest  rate,  subject  to  a  refund  later  for  cause 
shown. 

§  914a.  Rate  of  taxation  vs.  value  for  taxation. — But  if  the  present 
taker  is  exempt,  and  the  contingent  taker  taxable,  the  highest  rate  of  tax 
rule  must  yield.  This  is  shown  by  the  reasoning  of  Pound,  J.,  in  Matter  of 
Terry, '218  N.  Y.  218.  The  legacies  of  over  $1,000,000  to  the  Home  were 
not  taXBjble.  But  there  was  a  reverter  clause  to  testator's  heirs  at  law,  and 
the  lower  courts  imposed  a  tax  accordingly  under  §  230.  With  one  dissent 
the  Court  of  Appegils  held,  p.  222: 

"The,  Tas  Lajw  must  be  given  a  meaning  whereby,  if  possible,  all  its 
provisions  are  read  together,  and  made  effective.  Such  construction  pre- 
sents no  unsurmountable  difficulties,  when,  we  consider  the  further  rule  of 
construction  that  the  Transfer  Tax  Law  is  to  be  construed  favorably  to 
the  persons  tfixed,  Matter  of  Vassar,  127  N.  Y.  1,  12;  McMer  of  Cooley,  186 
N.  Y.  220,  227,  and  that  the  transfer  tax  i^  imposed  on  the  right  of  suc- 
cession .and.  not  on  the  property  transferceid.    Matter  of  White,  208  N.  Y.  64. 

"The  questjoii  is  wholly  one  o;f,  valuation  for  taxa,ti,qn  first  and;  taxation 
afterwa,rds.  In  all  cases  we  must,  carve  out  of  one  total: — the  value  of  the  • 
property  transferred  as  of  the  death  of  the  decedent.  Matter  of  White,  208 
N.  Y.  64 — the  value  of  the  present  and  the  futiu-e  interests,  and  the  parts 
can  never  be;  greater  than  the,  whole.  The  rules  of  valuatiop,  so  far  as  ap- 
plicajble,  may  be  generally  stated  as  follows: 

"  (1)  When  the  fair  market  value,  at  the  date  of  the  transferrer's  death, 
of  the  property  which  will  ultimately  go  to  the  remaindermen  is  ascer- 
tained to  any  extent  by  any  known  method  of  computation,  the  tax  is 
imposed  under  §-230  at  the  highest  rate,  and  the  provisions  of  §  222  do  not 
apply  to  a  case  thus  presented.  Matter  of  Zborowski,  supra.  When  the 
fair  marliet  value  of  a  future  interest  or  estate  is,  for  example,  dependent 
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upon  a  life  or  lives  in  being,  the  value  of  the  future  estate  may  be  deter- 
mined 'by  the  rule,  method  and  standard  of  mortality  and  value  employed 
by  the  superintendent  of  insurance  in  ascertaining  the  value  of  policies  of 
hfe  insurance  and  annuities'  (Tax  Law,  §  230).  From  the  total  value  of 
the  property  transferred  is  then  deducted  the  value  of  the  precedent  estate 
thus  determined,  and  the  amount  of  the  future  estate  thus  arrived  at, 
contingent  or  otherwise,  is  presently  taxable  at  the  highest  rate,  subject 
to  refund,  although  it  may  never  vest,  or  may  be  transferred  to  a  person 
or  corporation  exenipt  from  taxation,  or  may  vest  in"  lineal  heirs  when  it 
would'  be  taxable  at  a  lower  rate,  rather  in  collaterals  when  it  would  be 
taxable  at  the  higher  rate.  Tax  Law,  §  221a;  Matter  of  VanderbiU,  172  N.  Y. 
69;  Matter  of  Burgess,  204  N.  Y.  265;  Matter  of  Brez,  172  N.  Y.  609;  Matter 
of  Tracy,  179  N.  Y.  501,  509. 

"(2)  The  value  of  the  interest  of  the  legatee  presently  entitled  to  re- 
ceive the  money  must  be  estimated  for  taxation  without  deduction  on  account 
of  any  contingency  which  might  defeat  it  (§230),  although  the  present 
interest  may  be  exempt  frorii  taxation,  no  exception  to  the  rule  for  that 
reason  being  stated  in  the  statute.  There  is  no  inconsistency  in  the  two 
provisions.  The  value  for  taxation  is  one  thing,  the  rate  of  taxation  an  en- 
tirely distinct  thing.  A  contingency  is  one  thing  and  a  contingent  or  de- 
feasible estate  in  expectancy  is  an  entirely  distinct  thing.  A  contingency 
is  a  mere  possibility  of  happening.  ^  contingent  estate  is  an  interest  in 
property  dependent  upon  an  uncertain  future  event.  A  contingency  may 
exist,  which  creates  no  present  interest  in  anyone,  contingently  or  other- 
wise. Contingent  interest  may  be  valued  by  the  method  above  stated. 
Contingencies  do  not  reduce  the  valuation  of  the  present  interest  wheri 
they  are  nothing  more  than  mere  possibilities  and  are  neither  futMfe  nor 
contingent  estates  or  interests.  The  removal  or  discontinuance  of  the 
home  is  such  a  contingency. 

"(3)  When  the  transfer  or  pttssible  reverter  to  the  heirs  which  defeats 
or  delimits  the  possession  or  right  of  possession  of  those  presently  entitled 
thereto  is  subject  to  a  contingency  so  remote  that  it  cannot  be  measured 
by  lives  or  years  or  any  definite  rule,  its  fair  market  value  cannot  be  ascer- 
tained. It  will  therefore  be  ascertained,  and  the  tax  thereon  will  'accrue 
and  become  payable  drily  when  the  persons  beneficially  entitled  thereto 
shall  come  into  actual  possession  and  enjoyment  thereof.'    Section  230. 

"  Appljdng  these  rules  to  the  case  at  bar  the  legacies  to  the  McGregor 
Home  must  be  valued  as  if  a,b^olute  (except  as  the  husband  of  the  testatrix 
has  the  life  use  of  $500,000  thereof)  and  exempted,  unaffected  by  the  con- 
tingency upon  which  the  legacies  would  revert  to  the  heirs,  and  the  valua- 
tion and  taxation  of  the  possibility  of  reverter  to  the  hteirs  must  be  post- 
poned until  they  come  into  possession  thereunder. 

"Uridef  the  rule  sbUght  to  be  applied  below  we  have  the  anomaly,  first, 
of  valuing  the  transfer  to  the  Home  at  nothing  in  order  t6  tax  the  possi- 
bility of  reverter  at  the  full  amount,  which'  is  in  diriect  conflict  with  the 
prbvifeioris  of  §  230,  supra,  and,  secondly,  the  deduction  of  the  tax  from 


§915  THE   TRANSFER   TAX   PROCEDURE  1135 

the  amount  payable  to  the  exempt  corporation,  the  transfer  to  which  is 
thuS'  taxed  at  the  highest  possible  amoimt,  based  not  on  any  transfer  of^ 
property  to  the  heirs,  but  on  the  mere  possibility  of  reverter  to  them. 
F'h^st  Universalist  Soc'y  v.  Boland,  155  Mass.  171.  The  Home  would  pay 
no  more  if  the  transfer  to  it  had  been  taxable  and  absolute.  If  §  222  has 
any  apphcation  to  the  valuation  of  any  imaginable  future  estate  or  interest 
or  possibility  of  reverter  it  must  apply  to  a  case  like  this,  and  we  shall  not 
attribute  to  the  Legislature  any  purposeless  meaning  of  its  statutes." 

I  915.  Tax  on  trusts,  life  estates,  annuities,  etc. — Section  224  of  the 
act  makes  the  tax  a  lien  on  the  particular  transfer.  The  primary  duty  of 
paying  it  is  on  the  executor,  administrator,  or  trustee. 

Assume  an  estate  of  $1,000,000  with  annuities  and  life  estates  on  several 
funds  erected  in  trust. 

(o)  The  life  tenant  of  the  first  fund  is  entitled  to  use  principal.  Such  a 
case  was  Matter  of  Babcock,  37  Misc.  445,  aff'd  81  App.  Div.  645,  177 
N.  Y.  593.  (See  cases  dismissed  by  Grant,  Surr.)  Obviously  the  tax  on 
remainder  cannot  be  presently  computed.  See  also  Matter  of  Fleming, 
N.  Y.  L.  J.,  Oct.  15,  1889;  Matter  of  Wallace,- 18  N.  Y.  St.  Rep.  387.  But 
it  is  otherwise  where  the  power  of  the  life  tenant  is  limited  to  the  invest- 
ment of  the  fund  and  the  use  of  the  income;  and  this,  whether  he  be  en- 
titled to  custody  of  the  corpus  or  not.  There  is  no  presumption  that  he 
will  waste  or  unlawfully  use  it.  Matter  of  Bushnell,  73  App.  Div.  325, 
77  N.  Y.  Supp.  4,  aff'd  172  N.  Y.  649. 

(6)  Again,  the  remaindef  may  be  uncertain  as  to  who  is  to  take  it  as 
in  Matter  of  Plum,  37- Misc.  466,  Heaton,  Surr.  In  such  case  it  cannot  be 
taxed  until  the  event. 

(c)  But  if  remainder,  life  estates  and  annuities  are  definite,  specific  and 
computable  they  are  taxable  and  the  tax  is  to  be  paid  out  of  each  interest 
repkoned  as  a  principal  fund.  That  is :  Where  a  fax  is  assessed  on  a  life 
estate,  and  also  on  the  remainder,  the  former  is  to  be  ultimately  taken 
out  of  the  income,  and  the  latter  is  to  be-  deducted  from  the  principal.  The 
fact  that  the  latter  will  thus  be  reduced  is  no  objection,  since  such  reduc- 
tion is  lawfully  made.  Matter  of  Johnson,  6  Dem.  146,  20  St.  Rep.  134; 
Matter  of  Bushnell,  73  App,  Div.  325,  77  N.  Y.  Supp.  4,  aff'd  172  N.  Y. 
649;  Matter  of  McMahon,  28  Misc.  697,  60  N.  Y.  Supp.  64.  Where  the 
interest  of  the  Ijfe  beneficiary  is  not  taxable,  the  amount  of  the  rema,inder- 
man's  tax  is,  neverthelessy  lawfully  payable  out  of  the  principal.  Id. 
See  Matter  of  Leavitt,  22  St.  Rep.  81;  Matter  of  LefevSr,  5  Dem.  \?A;  Matter 
of  Hopkins,  6  id.  V.  In  Matter  of  Cockey,  N.  Y.  L.  J.,  March  21,  1893,  the 
Suri-ogate  of  New  York  county  said,  in  reference  to  Matter  of  Johnson, 
suprh,  holding  that  the  tak  upon  the  remainder  was  payable  out  of  the 
principal  fund,  and  that  the  fact  that  such  payment  would  affect  the  in- 
come did  not  alter  this  result,  that  he  must  dissent  from  the  decision.  "In 
my  Opinion,  the  tax  should  .be  borne  by  the  beneficiaries  in  remainder, 
arid  the  order  should  run  against  those  who  have  been  served;  that  the 
executrix  has  power  under  §  7  to  sell  that  interest  in  remainder  for  the 


1136  surrogates'  couijts  §  915 

purpose  of  paying  the  tax,  and  that  it  is  the  'property'  referred  to  in  that 
section."  The  State  will  collect  the  highest  rate  under  the  temporary 
order,  subject  to  the  refund  privilege  safegug,rded  throughout  the  act. 

The  remainders  and  Ufe  estates  and  annuities  are  computed  by  the 
superintendent  of  insurance,  using  a  5%  rate. 

At  the  outset,  the  tax  on  both  the  remainder  and  life  estates  are  -payable 
from  the  prindp/al  of  the  trust  estates.  The  fund  for  creating  the  annuity 
pays  the  tax  on  that.  Then  from  each  annual  payment  the  trustee  retains 
a  proportionatie  share  and  restores  it  to  the  fund.  Thus  if  A  is  entitled 
to  an  annuity  and  his  expectation  of  life  is  ten  years,  one-tenth  the  tax 
paid  will  be  deducted  annually  until  the  tax  is  restored.  If  he  die  before 
the  full  restora,tion  the  Iqss  is  tb^e  fund's.  Matter  of  Tracy,  179  N.  Y.  501, 
510,  rev'g  87  App.  Div.  215;  Matter  of  Vanderbilt,  172  N.  Y.  69.  So  though 
remainder  be  contingent  the  property  transferred  pays  the  tax.  See  Mat- 
ter of  Hoyt,  44  Misc.  76.  The  life  beneficiary's  interest  is  one  of  the  trust 
interests,  the  tax  on  which  is  paid  out  of  the  capital.  This  was  done  in  the 
Varidi^rbiU  case  and  avoids  the  hardship  pointed  out  in  Matter  of  Brez, 
172N.  Y.  609. 

Paragraph  marked  d  of  §  230,  as  quoted  in  §  913,  above,  prescribes,  by  an 
amendment  in  1911,  for  the  amendment  of  the  temporary  prder  oh  applica- 
tion of  the  estate,  on  the  happening  of  the  contingency  making  definite 
the  remainder  interest,  whereupon  the  final  tax  is  fixed,  and  paid,  or  ^efi^d 
made. 

W|iere  the  "value"  is  not  presently  ascertainable  then  the  time, within 
tyhich  to  pay,  or  after  which  penalty  accrues,  does  not  begin  to  run  until 
the  accrual  of  the  tax.  Thus  in  Matter  of  Lusk,  N.  Y.  L.  J.,  Oct.  4,  1911, 
the  court  says: 

As  the  value  of  the  annuity  could  not  be  ascertained  until  the  marriage  or  defith 
of  the  annuitant  (Matter  of  Sloan,  154  N.  Y.  109),  the  value  of  the  residuary  into 
which'  the  property  set  apart  for  the  payment  of  the  annuity  fell  upbn  the  termina- 
tion of  that  estate  could  not  be  ascertained  until.them£|.rriage  or  death  of  the  annui- 
tant. Therefore  the  tax  upon  these  interests  did  not  accrue  un^il  thg  deajth,  qi  the 
annuitant  on  September  13,  1906.  Matter  of  Davis,  149  N.  Y.  539.  As  no  sufficient 
cause  is  alleged  in  the  moving  papers  for  the  nonpayment  of  the  tax  within  eighteen 
months  after  that  date,  interest  at  the  rate  of  10  per  cent  will  be  charged  from 
September  13,  1906,  until  the  date  upon  which  the  tax  was  paid. 

See  Matter  of  Burgess,  146  App.  Div.  348  (in  Ct.  pf  App.,  Jan.  23,  1912), 
as  to  taxing  remainder  to  pass  under  power  of  appointment  exercisable 
in  a  future  contingency. 

The  testator  may  direct  his  executors  to  pay  legacies  free  of  t^^e  tax.  See 
Matter  of  Myers,  N.  Y^  L.  J.,  Nov.  22,  1913.  Jacksqn  v.  Tail^„Al  Misc. 
36,  turned  on  the  intent  of  testator  who  made  his  will  wl^en  there  was  ho 
such  tax.  He  was  held  not  to  have  contemplated  it  by  a  4n"ectifm  to  pay . 
legacies  "  without  any  rebate  or  reduction  whatever."  In  Matter  of  Qi,hof., 
169  N.  Y.  443,  the  court  points  out  that  the  effect  of  such  a  (iirection  is 
merely  to  increase  each  legacy  by  the  amount  of  1<he  tax.  . 


CHAPTER  VI 

LEGACIES  AND   THEIR   PAYMENT 

§  916.  CanTing  out  the  will. — The  Statute  of  Distribution  divides  an 
intestate's  estate.  But,  in  cases  of  testacy,  tiie  executor  has  an  instru- 
ment which  governs  distribution.  Having  ascertained  the  quantum  of 
the  estate  arid  liquidated  all  claims  against  it,  the  provisions  of  the  will 
as  to  legacies  being  operative,  both  the  executor  and  the  beneficiaries  be- 
come interested  in  the  questions  that  arise  as  to  payment,  in  full  or  in 
part,  of  these  bequests.  We  have  above  discussed  how  he  is  to  realize  the 
funds  with  which  to  pay,  as  by  sale  under  §  2684  of  property  "for  payment 
of  debts  or  legacies."  Also  under  Payment  of  Debts,  we  discussed  the 
procedure  imder  §  2687,  entitled  "proceeding  to  compel  payment  of  debt, 
legacy  or  distributive  share,  or  delivery  of  property."  There  is  no  dif- 
ferentiation between  the  proceeding,  whether  it  be  to  compel  payment 
of  a  debt  or  of  a  legacy  or  share.  In  that  respect  we  need  not  cover  the 
same  ground  twice.  The  petition  varies  only  in  respect  of  the  facts  to  be 
averred.  But  there  are  statutory  conditions  as  to  the  payment  of  legacies 
that  require  separate  treatment. 

§  916a.  Payment  of  legacies. — The  general  provisions  of  the  Code  as 
to  payment  of  legacies  are  contained  in  §  2688,  which  is  as  follows: 

§  2688.    Payment  of  legacies. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with  the  will  annexed, 
before  the  completion  of  the  publication  of  notice  to  creditors  if  such  notice  be 
published,  or  if  none  be  published  before  the  expiration  of  one  year  from  the  time 
of  granting  letters  testamentary  or  of  administration,  unless  directed  by  the  will 
or  by  a  decree  on  an  accounting  to  be  sooner  paid.  Bequests  of  specific  articles  of 
prpperty,  other  than  securities  representing  money,  may  be  delivered  at  any  time 
in  the  discretion  of  the  executor.  Whenever  a  legacy  is  directed  by  the  will  to  be 
sooner  paid,  or  specific  property  is  bequeathed,  the  executor  or  administrator  may 
require  a  bond,  with  two  sufficient  sureties,  conditioned,  that  if  debts  against  the 
deceased  duly  appear,  and  there  are  not  other  assets  to  pay  the  same,  and  no  other 
a^pta  sufficient  to  pay  other  legacies,  then  the  legatees  will  refund  the  legacy  so 
-paid,  or  the  value  of  the  articles  so  delivered,  with  interest  thereon  or  such  ratable 
portion  thereof  ^yith  the  other  legatees,  as  may  be  necessary  for  the  payment  of 
such  debts,  and  the  proportional  parts  of  such  other  legacies,  if  there  be  any,  and 
the  costs  and  charges  incurred  by  reason  of  the  pasTnent  to  such  legatee,  and  that 
if  ^hf!  wUl,  under  which  such  legacy  is  paid,  be  denied  probate  on  appeal  or  other- 
\vise  1|hat  such  legatee  will  refund  the  whole  of  such  legacy,  with  interest,  to  the 
executoj-  or  adininistrator  entitled  thereto. 

Foriner  §  2721  of  this  Code,  modified.  From  2  R.  S.  90,  §§  43-45;  see  L.  1893, 
c.  686. 

We  must  g,lso  no,te  the  provision,  discussed  elsewhere,  of  former  §  2472a, 
§§  916,  916a  1137 
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Laws  1910,  chap.  576,  which  can  be  summarized  by  saying  that  the  Surro- 
gate has  jurisdiction:  In  a  proceeding  for  the  payment  of  a  legacy;  to  as- 
certain the  title  thereto;  to  set  off  a  debt  against  it;  to  ascertain  if  the  debt 
exists;  to  exercise  all  other  power,  legal  or  equitable,  necessary  to  the  com- 
plete disposition  of  the  matter.  But,  if  either  party,  having  the  right 
thereto,  seasonably  demand  trial  of  any  controverted  question  of  fact 
by  jury,  he  must  order  such  trial.  The  section  it  is  true  is  repealed,  but 
the  rights  thereby  conferred  are  retained  by  virtue  of  the  general  powers 
bestowed  on  the  Surrogate.  ;  ' 

§  917.  What  is  a  legacy? — A  legacy  is  a  disposition  of  personal  property 
by  will.  The  intention  is  usually  expressed  by  the  words  "give"  or  "be- 
queath." They  are  not  essential.  A  direction  to  pay,  a  wish  or  desire 
sufficiently  explicit  will  be  given  effect.  See  for  mere  "precatory"  words 
given  such  effect:  Matter  of  Copeland,  38  Misc.  402;  Phillips  v.  PhiUips, 
112  N.,,Y.  197;  cf.  Clay  v.  Wood,  153  N.  Y.  134.  The  property  may  be: 
testa;tQr'_s  or  he  may  have  a  right  to  dispose  of  it.  In  either  case  his.testar 
mentary  disposition  of  it,  directly  or  under  a  power,  creates  a  legacy.  See 
I  sham  v.  N.  Y.  Assn.,  etc.,  177  N.  Y.  218.  Every  bequest  of  personal  prop^ 
erty  is.  a  legacy,  including  as  well  those  made  in  lieu  of  dower  and  in  satis- 
faction of  an  indebtedness,  as  those  which  are  wholly  gratuitous.  It  is 
the  synonym  of  the  word  "bequest."  Orton  v.  Orton,  3  Keyes,  486.  A 
provision  in  the  will  of  a  husband  that  on  th^  death  of  his  widow,  her 
debts  shajU  be  paid .  from  his  estate,  and  charging  his  real  and  personal 
estate  therewith,  is  in  the  nature  of  a  legacy.  Halloch  v.  Hallock,  79  App. 
Div,  508,  80  N.  Y.  Supp.  61.  See  §  2673  as  to  legacy  to  debtor  of  the 
amount  of  his  debt.    It  is  a  specific  legacy.  , 

§  918.  The  legatee. — The  legatee  is  the  person  whom  the  testator 
specifies  as  the  recipient  of  his  testamentary  bounty.  It  is  not  "the  per- 
son entitled  to  the  legacy."  An  assignee  might  be  that.  Or  a  receiver, 
or  trustee  in  bankruptcy.  The  distinction  is  not  always  material  under 
this  chapter.  Of  course  the  representative  must,  at  his  peril,  pay  the  per- 
son entitled  to  receive  it.  He  must  therefore  recognize  a  proper  power  of 
attorney.  Anderson  v.  Fry,  116  App.  Div.  740;  see  cases  on  p.  742;  Lahn 
V.  Sullivan,  116  'App.  Div.  669,  aff'd  192  N.  Y.  591.  The  question  of 
identity  is  the  one  of  practical  moment.  It  arises  where  there  is  a  mis- 
nomer, as  frequently  happens,  of  some  charitable  institution. 

§  919.  Specific  and  general  legacies. — Former  §  2721  gave  a  prefer- 
ence to  specific  legacies  bequeathed  by  the  will  over  general  legacies. 
That  provision  is  omitted  in  the  present  section.  But  the,  rule  of  prefer- 
ence is  independent  of  statute  and  survives  the  omission.  It  is  based  on 
the  rule  of  abatement  below  discussed.  Specific  legacies  must  first  be  paid. 
That  means  that,  if  there  be  a  deficiency  of  assets,  the  general  legacies 
will  first  be  subject  to  abatement.  Matter  of  Matthews,  122  App,  Div.  605. 
Specific  legacies  were  originally  of  two  kinds,  the  first  being  where  a  certain 
chattel  was  particularly  described  and  distinguished  from  all  others  of  the 
same  species,  as  "  I  give  the  diamohd  ring  presented  to  me  by  A."    Such  a 
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legacy  can  be  satisfied  only  by  the  delivery  of  the  identical  ring.  The 
second  was  where  a  chattel  of  a  certain  kind  was  bequeathed  without  any 
distinction  of  it  as  an  individual  chattel,  as,  "I  give  a  diamond  ring." 
Such  a  legacy  could  be  fulfilled  by  the  delivery  of  anything  of  the  same 
kind.  The  only  specific  legacy  now  recognized  is  that  first  above  men- 
tioned. A  bequest  of  a  sum  of  money  not  made  specific,  as,  e.  g.,  "my  ac- 
count in  the  X  Savings  Bank,"  or  of  a  sum  in  government  securities,  must 
be  taken  as  a  legacy  of  quantity  and  is  therefore  a  general  legacy  notwith- 
standing the-testator  may  have  a  greater  or  an  exact  quantity  of  the  specific 
security  at  the  date  of  his  will.  See  Matter  of  Hadden,  1  Coniioly,  306; 
Spencer  v.  Hay  Library  Assn.,  36  Misc..  393,  395,  citing  Tifft  v.  Porter,  be- 
low; Holt  V.  J  ex,  48  Hun,  528;  Newton  v.  Stanley,  28  N.  Y.  61;  Brundage 
y.Brundage,  60  N.  Y.  544;  Matter  of  Van  Vliet,  5  Misc.  169.  Section  2673, 
however,  includes  with  "other  specific  legacies"  a  bequest  of  the  debt 
due  testator  to  the  debtor.  It  is  made  subject  to  being  relied  on  as  money 
to  pay  debts,  but  as  against  general  legacies  it  is  declared  to  be  specific. 

A  general  legacy  is  a  gift  of  personal  property,  by  a  last  will  and  testa- 
ment, not  amounting  to  a  bequest  of  a  particular  thing  or  money,  or  of  a 
particular  fund  designated  from  all  others  of  the  same  kind.  Crawford 
V.  McCarthy,  159  N.  Y.  514,  519.  A  specific  legacy  is  a  bequest  of  a  speci- 
fied part  of  a  testator's  personal  estate,  distinguished  from  all  others  of 
the  same  kind.  Ibid.  Thus  a  legacy  of  $1,500  is  general,  while  a  legacy 
of  the  proceeds  of  a  bond  and  mortgage  for  $1,500,  identified  by  description, 
is  specific.  Matter  of  Robinson,  37  Misc.  336;  Walton  v.  Walton,  7  Johns. 
Ch.  258;  Fenton  v.  Fenton,  35  Misc.  479;  Matter  of  Reynolds,  124  N.  Y. 
388;  Ball  v.  Dixon,  83  Hun,  344.  Whether  a  legacy  shall  be  considered 
specific  depends  upon  testator's  intent  as  expressed  in  the  will,  construed 
in.  the  light  thrown  upon  it  in  the  rest  of  the  will.  Cramer  v.  Cramer,  35 
Misc.  17,  19;  Davis  v.  Crandall,  101  N.  Y.  319;  Matter  of  Mitchell,  61  Hun, 
372;  Matter  of  Hastings,  6  Dem.  307. 

The  word  "my"  preceding  the  words  "governmient  security,  stock  or 
annuity,"  has  been  held,  however,  to  render  the  legacy  a  specific  legacy. 
See  Walton  v.  Walton,  7  Johns.  Ch.  258.  See  opinion  of  Kent,  Chan.  So 
also  "all  insurance  upon  my  life."  Matter  of  Tailer,  147  App.  Div.  741, 
747.  See  also  Leonard  v.  Harney,  173  N.  Y.  352.  On  the  other  hand,  a 
legBicy  is  general  when  it  is  so  given  as  not  to  amount  to  a  bequest  of  a 
particular  thing  or  money  of  the  testator  distinguished  from  all  others  of 
the  same  kind.  See  Tifft  v.  Porter,  8  N.  Y.  516,  citing  Wms.  on  Ex.  838. 
To  make  a  legacy  specific,  therefore,  its  terms  must  clearly  require  such  a 
construction.  The  reason  for  this  is  that  the  presumption  is  stronger, 
that  a  testator  intends  some  benefit  to  a  legatee,  than  that  he  intends  such 
benefit  only  upon  the  collateral  condition,  that  he  should  remain  till  death 
the  owner  of  the  property  bequeathed.    Newton  v.  Stanley,  28  N.  Y.  61,  66. 

To  state  it  differently,  a  specific  legacy  is  a  bequest  of  a  particular  thing, 
specified  and  distinct  from  all  others  of  the  same  kind  belonging  to  the  tes- 
tator.   As  to  such  legacies,  the  will  speaks  as  of  the  time  of  its  execution, 
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and  a  legacy  is  made  specific  by  the  designation  of  the  special  location  of 
the  property  as  well  as  by  the  use  of  other  language.    Matter  of  Delaney, 
133  App.  Div.  409.    A  direction  to  executors  to  sell  specific  real  estate 
and  out  of  the  net  proceeds  to  pay  one-half  to  a  daughter  of  the  testatrix, 
or  in  the  event  of  her  death  at  or  before  the  sale,  to  her  surviving  child  or 
children,  the  income  of  the  balance  to  a  son  for  life  and  upon  his  death  the 
principal  to  said  daughter,  or,  if  dead,  to  her  surviving  issue,  is  a  specific 
bequest  of  an  article  or  part  of  the  testator's  estate  which  is  identified  and 
distinguished  from  all  other  things  of  the  same  kind  which  may  be  satisfied 
only  by  the  dehvery  of  the  particular  thing.    The  proceeds  of  a  sale  of 
specified  property  which  is  directed  to  be  sold  is  just  as  much  a  specific 
legacy  as  if  the  property  itself  were  given.    Matter  of  Matthews,  122  App. 
Div.  605.    It  is  not  subject  to  abatement,  like  general  legacies,  and  is 
payable  at  the  end  of  the  year,  with  all  the  advantages  which  would  have 
accrued  to  the  legatee,  had  the  subject  of  the  gift  been  delivered  when  the 
will  took  effect.    On  the  other  hand,  if  the  specific  legacy  be  disappointed, 
as  by  failure  of  the  specific  fund,  or  delay  in  its  delivery,  the  legatee  will 
not  be  entitled  to  any  recompense  or  satisfaction  out  of  the  personal  estate 
of  the  testator.    To  make  a  money  legacy  specific,  the  money  must  be  so 
described  by  the  tfestator  a-s  to  enable  the  legatee  to  point  it  out  to  the 
executor  as  in  a  particular  place,  chest,  bag,  or  purse,  or  in  some  person's 
hands,  so  that  it  can  be  dehvered  in  specie.    See  Matter  of  Getman,  128 
App.  Div.  767;  Matter  of  Delaney,  133  App.  Div.  409.    Where  the  testator 
bequeathed  the  contents  of  a  safe-deposit  box,  consisting  of  securities,  to 
several  persons  in  different  proportions,  and  the  value  of  the  respective 
securities  is  unequal,  the  bequest  is  general.    Matter  of  Fisher,  93  App. 
Div.  186,  87  N.  Y.Supp.  567.    Thus  a  bequest  of  "all  the  money  left  in 
the  W.  S.  Bank,  after  carrying  out"  certain  prior  directions  contained  in 
the  will,  is  a  specific  legacy  of  a  chose  in  action,  which  the  legatee  is  en- 
titled to  receive  in  specie,  together  only  with  such  increment  as  may  have 
attached  thereto.    Such  a  bequest,  however,  does  not  include  testator's 
equity  in  stocks  hypothecated  as  security  for  a  loan  by  the  bank.    Mon- 
tignani  v.  Blade,  145  N.  Y.  Ill,  64  St.  Rep.  558.    No  claim  will  he,  under 
any.  circumstances,  against  the  executors,  for  interest,  eo  nomine,  thereon; 
nor  are  they  bound  to  make  the  same' productive.    Larkin  v.  Salmon,  3 
Dem.  270.    In  Matter  of  Hodgman,  140  N.  Y.  421,  55  St.  Rep.  800,  testator 
left  his  widow,  who  was  made  an  executrix  of  the  will,  the  sum  of  $50,000, 
"  which  may  be  invested  in  bank  stock  .  .  .  and  in  bonds."    Held,  that 
the  legacy  was  not  specific,  and  hence  she  was  not  entitled  to  dividends  on 
the  stock  or  bonds  from  the  testator's  death  to  the  time  of  the  payment  of 
the  legacy. 

§  920.  Importance  of  distinction. — This  appears  from  the  different 
status  as  to  rights  and  remedies  of  the  two  kinds  of  legatee.  A  is  legatee 
of  "my  diamond  stud."  That  gives  him  no  general  or  undivided  interest 
in  the  estate.  Thus  he  cannot  compel  an  accounting,  if  his  legacy  is  with- 
held.   His  remedy  is  replevin.    Matter  of  Eagan,  89  App.  Div.  565.    The 
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importance  of  the  distinction  between  specific  and  general  legacies  lies  in 
the  further  fact,  that  an  executor  as  such  takes  the  unqualified  legal  title 
of  all  personalty  not  specifically  bequeathed,  and  he  holds  such  personalty 
not  in  his  own  right  but  as  a  trustee  for  the  benefit,  first,  of  the  creditors 
of  the  testator,  second,  of  those  entitled  to  distribution  under  the  will,  or 
third,  if  all  the  property  is  not  bequeathed  of  those  entitled  to  distribution 
under  the  statute  of  distribution.  See  Blood  v.  Kane,  130  N.  Y.  514,  517. 
On  the  other  hand,  as  to  chattels  and  choses  in  action  specifically  be-  • 
queathed  an  executor  has  but  a  qualified  title,  to  wit:  the  right  to  apply 
them  in  discharge  of  debts  after  and'  only  after  first  exhausting  all  other 
property  applicable  to  that  purpose.  Ibid.  When  certain  things  are  men- 
tioned or  enumerated  in  a  bequest,  followed  in  the  same  clause  by  a  more 
general  description,  that  description  is  taken  to  cover  only  things  of  a  like 
kind  with  those  mentioned  or  enumerated.  Ldtdwig  v.  Bungart,  33  Misc. 
177  (rev'd  48  App.  Div.  613,  not  affecting  point),  citing  Jarm.  on  Wills, 
709,  note. 

When  articles  of  personal  property  are  specifically  bequeathed  they  are 
not  to  be  resorted  to  for  the  payment  of  debts,  unless  the  property  not 
specifically  devised  or  bequeathed  is  insuSicient  for  that  purpose.  If  the 
testator  bequeaths  a  picture,  a  particulair  bond,  and  a  sum  of  money  de- 
posited in  a  bank,  to  three  legatees,  these  items  are  not  to  be  taken  for  the 
payment  of  debts  unless  the  remainder  of  the  estate  be  found  insufficient. 
Toch  V.  Toch,  81,  Hun,  410,  414.  If  the  specific  article  is  in  esse  when  the 
will  takes  effect,  it  is  immaterial  that  testator  did  not  own  it  when  the 
will  was  made.  Waldo  v.  Hayes,  96  App.  Div.  454.  Annuities  to  be  paid 
out  of  a  trust  fund  created  out  of  testator's  personal  estate  are  general  and 
not  specific  legacies.    Turner  v.  Mather,  86  App.  Div.  172. 

§  921.  Specific  and  demonstrative  legacies.— A  demonstrative  legacy 
is  a  bequest  of  a  certain  sum  of  money,  stock,  or  the  like,  payable  out  of  a 
particular  fund  or  security.  Crawford  v.  McCarthy,  159  1^.  Y.  514,  518. 
See  Walton  v.  Walton,  7  Johns.  Ch.  258;  Enders  y.  Enders,  2  Barb.  362; 
Matter  of  Warner,  39  Misc.  432,  79  N.  Y.  Supp.  363.  In  Florence  v.  Sands-, 
4  Redf.  206,  the  testatrix,  after  bequeathing  certain  general  and  specific 
legacies,  directed  the  payment  of  $50  per  month  to  F.  during  life,  etc., 
"  out  of  the  rents  and  income  of  her  estate,"  and  further  directed  the  execu- 
tors to  keep  down  the  interest  on  the  mortgage  on  her  real  estate,  and  to 
pay  all  taxes,  assessments,  and  repairs.  The  personal  estate  was  not 
sufficient  to  satisfy  the  general  legacies  in  full.  Held,  that  the  legacy  to 
F.  was  a  demonstrative  legacy,  and  should  be  paid  out  of  the  particular 
fund,  in  preference  to  general  legacies;  if  the  particular  fund  was  inadequate 
to  satisfy  the  demonstrative  legacy  in  full,  the  demonstrative  legatee  was, 
as  to  the  unpaid  balance  of  his  legacy,  a  general  legatee,  and  his  legacy 
was  subject  to  abatement  with  the  other  general  legacies.  But  when  it  is 
clearly  the  intention  of  the  testatbr  that  a  fund  is  to  be  created  by  the 
sale  of  certain  property;  and  the  income  of  the  proceeds  of  such  sale  paid 
to  the  legatee,  it  is  a  specific  and  not  a  demonstrative  legacy;  and  it  is 
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the  duty  of  the  executors  to  invest  the  money  arising  from  the  sale,  and 
to  pay  the  legatee  the  income  only.  Watrous  v.  Smith,  7  Hun,  544.  See 
Matter  of  Von  Keller,  28  Misc.  600,  59  N.  Y.  Supp.  1078;  Matter  of 
Matthews,   122  App.  Div.  605. 

The  fvmd  on  which  demonstrative  legacies  are  charged  must  first  be 
appUed  to  their  extinguishment,  and  the  balance,  if  any,  of  such  a  legacy, 
not  satisfied  by  such  fimd,  goes  in  with  general  legacies.  As  to  such  bal^ 
.  ance,  if  the  residuary  estate  be  insufficient,  the  abatement  is  pro  ratp,  with 
that  of  the  general  legacies.  Florence  v.  Sands,  4  Redf.  210,  followed  in 
Matter  of  Waner,  39  Misc.  432. 

The  advantage  which  a  specific  legacy  has  over  a  general  legacy;  in.  re- 
gard to  the  feature  above  indicated,  is  in  some  cases  more  than  outweighed 
by  the  fact  that  a  specific  legacy  is  lost  in  case  the  subject  of  it  is  disposed 
of  by  the  testator  or  is  extinguished  by  payment  or  otherwise  in  his, life- 
time. Perhaps  this  last  phrase  "or  otherwise"  is  raisleading.  The  dis- 
position or  extinction  must  be  by  testator.  Thus  A  bequeathed  to  B, 
"my  deposit  in  the,  .  .  .  bank."  Later  he  was  declared, incompetent,  and 
his  committee,  either  ignoring  or  ignorant  of  the  wiU,  drew  from  the  ac- 
count. Held,  legacy  was  specific  and  B  was  entitled  to  the  undepleted 
account,  and  that  the  amount  drawn  out  must  be  made  good  from  the 
general  estate.    Matter  of  Carter,  71  Misc.  406. 

Per  contra,  "  I  give  B  the  $500  left  me  by  X."  Such  a  legacy  is  adeemed 
if  testator  prove  to  have  spent  the  money.  Matter  of  Getman,  128  App. 
Div.  767.  ,;;    V 

If  the  fund  or  property,  out  of  which  a  demonstrative  legacy  is  payable^ 
fails,  in  whole  or  in  part,  resort  may  be  had  to  the  general  assets,  as  in  the 
case  of  a  general  legacy.  See  Methodist,  etc..  Church  v.  Hebard,  28  App. 
Div.  548,  51  N.  Y.  Supp.  546;  Matter  of  Warner,  39  Misc.  432,  79  N.  Y. 
Supp.  363.  Legacies  directed  to  be  first  paid,  are  a  charge  upon  the  general 
estate j  notwithstanding  the  executors  had  set  apart  a  special  lot  of  securities 
to  meet  them  as  they  became  due.  Collin  v.  WilCox,  47  St.  Rep.  917.  As 
to  the  application  of  the  rule  that  where  one  claimant  has  two  fimds  to 
which  he  may  resort,  and  another  has  an  interest  in  only  one  of  them,  the 
latter  may  compel  the  former  to  satisfy  his  claim  out  of  the  fund  on  which 
the  latter  has  no  claim,  see  Fargo  v.  Squiers,  154  N.  Y.  250. 

The  courts,  therefore,  will  incline  to  consider  legacies  as  general  rather 
than  specific  in  order  to  effect  the  general  intention  of  the  testator  that 
a  real  benefit  should  pass  to  the  legatee  by  his  will.  Thus  where  a  testator 
gave  and  bequeathed  "the  sum  of  11,200  and  interest  on  the  same  con^ 
tained  in  a  bond  and  mortgage,"  it  was  held  to  be  the  bequest  of  a  certain 
simi  of  money  and  not  of  the  bond  and  mortgage  itself.  See  Giddings  V; 
Seward,  16  N.  Y.  365,  367.  Judge  Selden  observed,  that  such  a  legacy  was 
general  in  the  sense  that  it  would  not  have  been  regarded  as  adeemed  by 
the  assignment  of  the  bond  and  mortgage,  or  its  extinction  "in  the  lifetime 
of  the  testatrix.  And  he  observed:  "It  belongs  to  a  pecuUar  class  of  leg- 
acies, usually  termed  demonstrative,  which  partake  so  far  of  the  nature 
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of  specific  legacies,  that  the  security  referred  to  in  the  bequest,  if  in  exist- 
ence, and  belonging  to  the  testator  at  the  time  of  his  death,  is  set  apart 
as  a  primary  fund  for  the  payment  of  the  legacy."  So  also  a  legacy  "I 
give  to  my  wife  the  sum  of  $50,000  which  may  be  invested  in  bank  stock. 
Fort  Edward  and  Wyoming,  Iowa,  and  in  bonds."  The  Court  of  Appeals 
held  that  this  legacy  was  of  a  sum  of  money  but  not  specific.  Matter  of 
Hodgman,  140  N.  Y.  421,  428.  See  also  Booth  v.  Bapt.  Church,  126  N.  Y. 
215.  Judge  Finch  observed:  "It  is  merely  demonstrative.  .  .  .  It  points 
out  the  source  from  which  paylnent  was  expected  to  be  made,  but  is  to 
be  regarded  as  a  general  and  not  a  specific  legacy.  Citing  Giddings  v. 
Seward,  and  Newton  v.  Stanley,  supra."  So,  where  a  will  directed  executors 
to  set  apart  sufi&cient  real  estate  to  produce  $25,000  a  year  and  to  pay 
yearly  to  his  widow,  in  lieu  of  dower,  the  net  income  up  to  $25,000  for  her 
life  it  was  held  to  be  a  demonstrative  legacy.  It  was  also  held  the  trustee 
could  not  retain  the  surplus  of  any  one  year  to  safeguard  there  being  full 
income  in  some  future  year.  Spencer  v.  Spencer,  38  App.  Div.  403,  409,  411. 
Again,  a  legacy  may  be  made  specific  by  locating  it,  e.  g.,  "my  furniture 
in  my  house  on  13th  Street."  As  to  such  a  bequest  it  speaks  as  of  the  date 
of  the  will.  Matter  of  Delaney,  133  App.  Div.  409;  Getman  v.  McMahon, 
30  Hun,  531.    But,  of  course,  it  may  still  be  adeemed. 

A  bequest  of  half  a  certain  promissory  note  owned  by  testator  is  specific. 
Davis  V.  Crandall,  101  N.  Y.  311.  A  bequest  of  $1,000  is  general.  Matter 
of  Matthews,  122  App.  Div.  605.  But  a  direction  to  sell  the  note  or  any 
other  specifically  identified  property  and  pay  A  $1,000  of  the  proceeds  is 
specific.  Ibid.  If  the  balance  of  such  proceeds  is  insufficient,  the  general 
legacies  abate  pro  tanto  if  charged  on  the  land.  If  not  charged  and  there 
be  no  other  assets,  the  general  legacies  fail.    Ibid. 

If  there  be  a  devastavit  of  the  estate  the  burden  of  bearing  the  loss  may 
fall  on  the  general  or  residuary  legacies,  and  the  specific  legacy  be  saved; 
Farmers'  L.  &  T.  Co.  v.  McCarthy,  128  App.  Div.  621. 

The  interest  in  any  specific  thing  bequeathed  vests  in  the  legatee  upon 
the  assent  of  the  executor.  And  the  assent  of  the  executor  once  given  to 
a  specific  legacy  vests  the  interest  irrevocably.  See  Onondaga  Trust,  etc., 
Co.  V.  Price,  87  N.  Y.  542,  548;  Linthicum  v.  Caswell,  19  App.  Div.  541, 
543;  Matter  of  Utica  T.  &  D.  Co.,  148  App.  Div.  525.  This  assent  may  be 
expressed  or  implied,  and  the  rule  applies  although  the  legatee  is  himself 
executor.  Blood  v.  Kane,  130  N.  Y.  514.  When  the  executor  assents  to 
a  specific  legacy,  the  legacy  ceases  to  be  part  of  the  testator's  assets.  Matter 
ofPye,  No.  1,  18  App.  Div.  306,  308,  citing  2  Wms.  Exs.  (5th  Am.  ed.),  m. 
p.  1242;  Hudson  v.  Reeve,  1  Barb.  89.  In  case  of  deficiency  of  assets  to  pay 
the  debts  the  executor  cannot  prudently  or  properly  give  such  assent,  foE 
the  specific  legacy  is  subject  to  application  thereon  in  behalf  of  creditors 
after  all  other  available  property  has  been  applied,  but  as  a  general  rule 
a  specific  legacy  vests  on  the  death  of  the  testator  so  that  the  legatee  is 
entitled  to  the  income  and  profits  that  proceed  from  it.  Matter  of  Pye, 
supra,  citing  3  Pom.  Eq.  Juris.,  §  1130. 
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Where  a  testator  bequeathed  a  specific  amount  of  bonds  and  mort- 
gages, made  to  him  by  his  daughter  who  was  one  of  his  devisees,  to  his 
wife,  and  charged  the  payment  of  such  bonds  and  mortgages  upOn  the 
devises  and  bequests  made  to  his  daughter  in  the  will,  it  was  held  that  the 
legacy  was  not  a  specific  legacy  but  a  pecuniary  one  charged  upon  land. 
Dunning  v.  Dunning,  82  Hun,  462,  466:  The  mere  fact,  however,  that  a 
legacy  is  given  for  a  specific  purpose  does  not  necessarily  give  it  a  preference 
as  a  specific  legacy  over  all  others.  The  mere  statement  of  the  purpose 
for  which  a  legacy  is  given  in  no  manner  alters  its  character.  Wetriiore'v. 
St.  Luke's  Hospital,  56  Hun,  313,  322.  See  Matter  of  Whiting,' 33  Misc. 
274. 

.  §  922.  Legacy  based  on  consideration. — On  proof  of  such  a  character- 
istic, a  legacy  so  given  has  priority  over  general  legacies.  The  latter  are 
"mere  bounty"  of  the  testator.  The  former  are  based  on  an  existing, 
enforceable  right.  Examples  of  this  kind  are  IfegaCies  in  lieu  of  dOwer,  or 
to  a  creditor  in  payment  of  a  debt.  Such  legatees  are  "purchasers." 
Matter  of  Woodbury,  40  Misc.  143,  and  cases  at  p.  148;  Wilmot  v.  Robinson, 
42  Misc.  244.  The  ratio  of  value  between  the  right  and  the  legacy  is  im- 
mat^ial.  Hence,  except  as  against  debts,  such  a  legacy,  e.  g.,  in  lieu  of 
dower,  will  be  scrupulously  guarded.  Its  existence  in  a  will  may  be  a  con- 
sideration turning  the  scale  in  a  doubtful  case  of  "equitable  conversion." 
Ibid. 

§  923.  Legacy  by  implication. — To  uphold  a  legacy  by  implication  the 
inference  from  the  will  must  be  such  as  to  leave  no  hesitation  in  the  mind 
of  the  court,  and  permit  of  no  other  reasonable  inference.  Broiiin  v.  Qttin- 
tard,  177  N.  Y.  75,  84.  Bradhurst  v.  Field,  135  N.  Y.  564,  applies  this  to 
devises:  "To  devise  an  estate  by  implication  there  must  be  so  strong  a 
probabiUty  of  such  an  intention  that  the  contrary  cannot  be  supposed." 
Post  V.  Hover,  33  N.  Y:  594.  Since  an  heir  is  not  to  be  disinherited  lightly, 
no  implication  so  operating  will  be  drawn  unless  by  such  plain  and  cogent 
inference  as  to  be  irresistible.  Scott  v.  Guernsey,  48  N.  Y.  106;  Quinn  v. 
Hardenbrook,  54  N.  Y.  83;  Lynes  v.  Tovmsend,  33  N.  Y.  558;  Matter  of 
L.  I.  L.  &  T.  Co.,  92  App.  Div.  5,  14.  So  if  testator  after  providing  for 
enjoyment  by  A  until  majority  of  income  of  a  fund  gives  the  corpus  to  B 
if  A  does  not  live  until  such  majority  a  gift  to  A  of  the  corpus  at  majority 
is  implied.    Hughes  v.  Stoutenburgh,  168  App.  Div.  512. 

§  924.  Legacy  to  a  class. — A  gift  to  a  class  is  a  gift  of  an  aggregate  sum 
to  a  body  of  persons,  uncertain  in  number  at  the  time  of  the  gift,  to  be 
ascertained  at  a  future  time,  who  are  all  to  take  in  equal,  or  in  some  other 
definite,  proportions,  the  share  of  each  being  dependent  for  its  amount 
upon  the  ultimate  number.  Herzog  v.  Title  Co.,  177  N.  Y.  86,  97,  citing 
Matter  of  Kimberley,  150  N.  Y.  90,  93;  Matter  of  Russell,  168  N.  Y.  169. 

If  the  number  of  donees  is  certain  and  their  several  shares  certain  the 
legacy  is  not  to  a  class.  Ildd.  See  also  Matter  of  Barrett,  132  App.  Div; 
134,  aff'g  63  Misc.  484;  Langley  v.  Westchester  Trust  Co.,  180  N.  Y.  326. 

The  importance  of  determining  this  question  was  first  due  to  2  R.  S.  66,- 
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§  52,  as  to  lapsed  legacies  in  case  of  gifts  to  a  child  or  descendant  dying 
before  testator  leaving  issue  who  survives  testator.  If  the  bequest  is  to 
a  class,  issue  of  one  of  the  class  who  predecease  testator  could  not  take 
under  the  statute,  but  only  where  will  clearly  so  provides.  Pimel  v. 
Betjemann,  183  N.  Y.  194.  Who  belongs  to  the  class  is  reckoned  as  of  the 
time  of  distribution.  Gilliam  v.  Guaranty  Trust  Co.,  186  N.  Y.  127,  and 
caspa  cited  at  p.  133. 

But,  by  Chap.  384,  Laws  1912,  §  29  of  Chap.  18,  Laws  of  1909,  was 
amended  so  that  a  devise  or  bequest  to  a  child  or  other  descendant  of  testa- 
tor, or  to  his  brother  or  sister,  shall  not  lapse  if  the  beneficiary  predecease 
the  testator  and  leave  a  child  or  other  descendant  who  does  survive.  Such 
child  takes  as  though  the  ancestor  had  survived  testator,  but  died  intestate. 

§  925.  Legacies — ^When  charged  on  realty — How  paid. — The  primary 
ftmd  for  the  payment  of  debts  and  legacies  is  the  personal  estate;  and 
the  land  of  the  testator  cannot  be  resorted  to  for  that  purpose,  until  the 
personal  estate  is  exhausted' in  the  ordinary  course  of  administration  and 
imder  the  authority  of  the  statute.  Kingsland  v.  Murray,  133  N.  Y. 
170;  Smith  v.  Atherton,  54  Hun,  172r  A  testator  may  by  will  charge  a 
legacy  upon  his  real  estate.  See  Matter  of  Marsh,  75  Misc.  587,  590.  If 
not  so  charged  and  the  personalty  is  insufficient,  the  legacies  abate  pro- 
portionately. McGoldrick  v.  Bodkin,  140  App.  Div.  196.  Or  he  may 
charge  a  legacy,  as  for  maintenance  of  A,  upon  a  devise  of  realty  to  B.  Glatr 
ner  v.  Glatner,  N.  Y.  L.  J.,  March  7, 1912  (App.  Div.).  See  for  cases  where 
a  legacy  is  held  to  be  charged  upon  land,  Wellbrook  v,  Otten,  35  Misc.  459, 
463,  reviewing  Kalbfleisch  v.  Kalbfieisch,  67  N.  Y.  354;  Bevan  v.  Cooper, 
72  N.  Y.  317;  Hoyt  v.  Hoyt,  85  N.  Y.  142;  Scott  v.  Stebbins,  91  N.  Y.  605; 
McCorn  v.  McCorn,  100  N.  Y.  511;  Briggs  v.  Carroll,  117  N.  Y.  288;  Morris. 
V.  Sickly,  133  N.  Y.  456;  Dunham  v.  Deraismes,  165  N.  Y.  65.  Whether  this 
is  the  effect  of  the  will  or  not  is  always  a  question  of  the  testator's  inten- 
tion as  manifested  in  its  terms.  Hogan  v.  Kavanaugh,  138  N.  Y.  417, 
421;  Matter  of  McKay,  33  Misc.  520;  McCorn  v.  MaCorn,  supra;  Matter 
of  Gvotrian,  30  Misc.  23.  The  very  use  of  the  legacy  may  negative  an 
intent  to  charge  it.  Matter  of  Paddock,  81  App.  Div.  267.  Or,  it  may  be 
made  tO  appear  by  satisfactory  proof  of  extrinsic  facts,  such  as  the  condi- 
tion of  the  estate  at  time  will  was  made.  McManus  v.  McManus,  179 
N-.  Y.  338;  Dunharn  v.  Deraismes,  supra.  See  Matter  of  Thomas,  61  Misc. 
213.  And  see  opinion  ^and  cases  cited  in  Lediger  v.  Canfield,  78  App.  Div. 
596.  Or  from  there  being  a  power  of  sale,  for  which  there  appears  no 
other  cause  or  occasion  in  the  wiU.  Taylor  v.  Dodd,  58  N.  Y.  335;  Kalb- 
fleisch V.  Kalbfleisch,  supra;  Matter  of  Plummer,  38  Misc.  536.  But  if  when 
win  was  made  the  personalty  wa§  adequate,  a  mere  power  of  sale  alone 
will  not  charge  the  realty.    Schmidt  v.  Limmer,  91  App.  Div.  359. 

Wh^e  there  is  not  a  clear  and  manifest  intention  on  the  part  of  the 
testator  to  charge  a  legacy  upon  lands,  and  the  personal  estate  is  not  in 
terms  exonerated,  and  is  not  specifically  given  away  by  the  will,  it  will  be 
deemed  the  primary  fund  for  the  payment  of  legacies,  notwithstanding 
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such  legacies,  by  the  terms  of  the  will,  are  expressly  charged  upon-devisees. 
Hoes  V.  Van  Hoesen,  1  N.  Y.  120.  See  Dodge  v.  Manning,  id.  298;  Kelsey 
V.  Western,  2  id.  500;  Clason  v.  Lawrence,  3  Edw.  48;  Turner  v.  Mather, 
86  App.  Div.  172,  83  N.  Y.  Supp.  1013;  Bankers'  Trust  Co.  v.  Dietz,  54 
Misc.  459;  Robinson  v.  Kelso,  53  Misc.  89;  Matter  of  Taber,  132  App.  Div. 
495.  The  usual  clause,  devising  all  the  rest  of  the  testator's  real  and  per- 
sonal estate  not  before  devised,  is  not  sufficient  to  show  an  intention  to 
charge  the  real  estate  {Hindman  v.  Haurand,  2  App.  Div.  146,  37  N.  Y. 
Supp.. 828,  aff'd  159  N.  Y.  546.  See  Matter  of  McKay,  33  Misc.  520,  68 
N.  Y.  Supp.  925;  Lyons  v.  Steinhardt,  37  Misc.  628,  76  N.  Y.  Supp.  241); 
nor  is  the  mere  direction  that  all  debts  and  legacies  are  to  be  paid.  Lupton 
V.  Lupton,  2  Johns.  Ch.  614;  Matter  of  Grotrian,  30  Misc.  23,  62  N.  Y.  Supp. 
996;  Carberry  v.  Ennis,  72  App.  Div.  489,  76  N.  Y.  Supp.  537.  See  Craw- 
ford V.  McCarthy,  159  N.  Y.  514.  But  where  the  testator  directs  his  debts 
to  be  first  paid,  and  then  devises  real  estate,  or  where  he  devises  the  residue 
of  his  estate,  real  and  personal,  after  payment  of  debts  and  legacies,  and 
there  is  a  deficiency  of  assets  to  pay  the  debts  or  legacies,  an  intention  to 
charge  the  real  property  wiU  be  inferred.  Rafferty  v.  Clark,  1  Bradf.  473; 
Flynn  v.  Croniken,  9  How.  Pr.  214.  See  Reynolds  v.  Reynolds',  16  N.  Y. 
257;  Taylor  v.  Dodd,  2  Sup.  Ct.  (T.  &  C.)  88;  Spilane  v.  Duryea,  51  How. 
Pr.  260;  Tracy  v.  Tracy,  15  Barb.  503;  Stewart  v.  Crysler,  52  App.  Div; 
597,  65  N.  Y.  Supp.  483;  Matter  of  Ryder,  41  App.  Div.  247,  58  N.  Y.  Supp. 
635;  Hogan  v.  Kavanaugh,  138  N.  Y.  417,  52  St.  Rep.  884.  But  that  rule 
does  not  apply  where  it  appears  that  there  were  sufficient  assets  when  the 
wUl  was  made.  Hindman  v.  Haurand,  supra;  Matter  of  Thomas,  61  Misc. 
213;  Gillurve  v.  Becker,  56  Misc.  157;  Turner  v.  Mather,  86  App.  Div.  172, 
83  N.  Y.  Supp.  1013;  Schmidt  v.  Dimmer,  91  App.  Div.  360,  86  N.  Y.  Supp\ 
657;  Davidson  v.  Rightmsyer,  38  Misc.  493,  77  N.  Y.  Supp.  977;  Carberry 
V.  Ennis,  72  App.  Div.  489,  76  N.  Y.  Supp.  537;  Harvey  v.  Kennedy,  81 
App.  Div.  261,  80  N.  Y.  Supp.  878.  But  otherwise  where  the  testator  had, 
reason  to  believe  that  his  personalty  would  be  insufficient  to  pay  the  legacies 
when  due.  McManus  v.  McManus,  179  N.  Y.  338;  Smith  v.  Bush,  59  Misc. 
648.  In  Kalbfleisch  v.  Kalbfleisch,  67  N.  Y.  354,  the  testator  devised  and 
bequeathed  his  residuary  estate  to  his  nine  children  equally.  By  a  codicil, 
he  authorized  his  executors  to  sell  his  real  estate  not  specifically  devised, 
and  directed  that  the  pecuniary  legacies  should  be  paid  over,  not  to  the 
life  tenants,  but  upon  their  decease,  respectively,  to,  their  issue,  the  former 
receiving  only  the  income;  no  provision  was  made  in  the  will  for  the  pay- 
ment of  the  testator's  debts;  his  personal  property  was  much  more  than 
sufficient  to  pay  them,  but  the  residue,  with  $113,000  and  the  $15,000 
added,  was  insufficient  to  pay  the  pecuniary  legacies,  Held,  that  the  in- 
tent of  the  testator  was  to  charge  the  pecuniary  legacies  upon  the  residuary 
real  estate,  and  to  authorize  the  sale  thereof,  if  necessary,  to  make  up  the 
sum  required  for  their  payihent.  See  Matter  of  Spencer,  8  Misc.  193,  29 
N.  Y.  Supp.  1083.  In  Bevan  v.  Cooper,  72  N.  Y.  317,  the  will,  after  direct- 
ing the  payment  of  the  debts  out  of  the  personal  property,  and  certain 
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other  general  bequests  to  strangers  to  his  blood,  and  a  specific  devise  of 
certain  real  estate,  devised  and  bequeathed  all  "the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal,  to  the  executors  of  my  will,  in 
trust,  to  rent  the  rest  of  my  real  estate,  and  to  invest  the  rest  of  my  personal 
estate,  and  keep  the  same  invested  in  good  securities."  Then  followed  a 
specification  of  the  trusts,  which  were  for  the  benefit  of  the  testator's  widow 
and  children.  The  clause  contained  the  only  provision  for  the  latter,  and 
the  principal  provision  for  the  former,  and  embraced  the  largest  part  of 
the  testator's  estate.  The  personal  estate  proved  insufficient  to  pay  the 
debts  and  general  legacies,  the  inadequacy  being  revealed  after  the  testa- 
tor's death.  Held,  that  the  general  legacies  were  not  chargeable  upon  the 
residuary  real  estate.  See  Guelich  v.  Clark,  3  Sup.  Ct.  (T.  &  C.)  315;  Purdy 
V.  Purdy,  36  App.  Div.  535,  57  N.  Y.  Supp.  166.  In  Dunham  v.  Deraismes, 
165  N.  Y.  65,  testator  bequeathed  to  his  wife  an  annuity  during  her  life, 
and,  in  express  terms,  charged  the  rents  and  profits  of  his  real  estate  with 
its  payment,  and  by  a  later  clause  gave  another  annuity  of  $300  to  another 
person  to  be  paid  by  his  executors,  and  devised  all  the  rest  and  residue  of 
his  real  estate  upon  a  trust  that  might  continue  for  eighteen  years  after 
the  making  of  the  will,  while  the  disposition  of  his  personal  property  was 
immediate, — -Held,  upon  a  consideration  of  the  whole  wiU,  that  the  $300 
annuity  was  charged  upon  the  real  property,  even  after  the  expiration  of 
the  trust,  in  exoneration  of  the  personal  property  although  there  was  no 
proof  of  any  inadequacy  of  the  latter.  See  Matthews  v.  Studley,  17  App. 
Div.  303,  aff'd  161  N.  Y.  633;  Arthur  v.  Dalton,  14  App.  Div.  108;  Smith 
y.A.D.  Farmer,  etc.,  Co.,  16  id.  438. 

It  must  always  be  borne  in  mind  that  the  claims  of  creditors  of  a  deceased 
person  are  preferred  to  those  of  his  legatees  or  devisees,  for  the  only  interest 
in  the  testator's  property  which  he  can  transmit  to  them,  is  that,  which 
remains  after  the  payment  of  his  just  debts.  Piatt  v.  Piatt,  105  N.  Y.  488; 
Rosseau  v.  Bleau,  131  N.  Y'.  182;  Matter  of  Swart,  2  Silv.  595.  See  Conkling 
V.  Weatherwax,  173  N.  Y.  43.  Here  A  gave  farm  or  its  proceeds  to  B,  after 
payment  of  $1,000  therefrom  to  C.  B  mortgaged  the  farm,  thus  accepting 
the  devise,  and  becoming  liable  to  C.  Held  that  the  lien  of  the  legacy  was 
prior  to  that  of  the  mortgage.  Mere  acceptance  of  a  devise  creates  no 
obligation  to  pay  a  legacy  which  there  is  no  personalty  to  meet,  imless 
there  be  a  charge.    Matter  of  Taber,  132  App.  Div,  495. 

The  case  last  cited  held  on  the  authority  of  Bevan  v.  Cooper,  72  N.  Y. 
317,  327,  that  on  the  judicial  settlement  of  an  account  the  Surrogate  had 
no  power  to  determine  whether  a  legacy  is  chargeable  upon  residuary 
realty.  The  new  §  2472a  of  the  Code  added  in  1910,  contains  very  compre- 
hensive powers  in  respect  to  determining  every  questipn  and  exercising 
"every  power  legal  or  equitable  necessary  to  the  complete  disposition  of 
the  matter."  This  section  is  discussed  under  jurisdiction,  and  in  other 
sections  below.  Residuary  legatees  are  entitled  to  nothing  until  the 
debts  and  legacies  have  been  paid  {Wetmore  v.  St.  Luke's  Hospital,  56 
Hun,  313),  and  if  legacies  have  not  been  charged  upon  real  estate  of  the 
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testator,  and  the  personal  estate  is  insufficient,  the  legacies  must,  as 
above  noted,  be  abated  pro  rata.  If  testator,  after  making  a  will,  invests 
his  whole  estate  in  real  property,  that  alone  will  not  charge  the  legacies 
on  such  realty.  Harvey  v.  Kennedy,  81  App.  Div.  261;  Schmidt  v.  Ldmmer, 
supra;  Morris  v.  Sickly,  133  N.  Y.  456.  A  bequest  of  personal  property 
constitutes  a  legacy  regardless  of  the  fact  whether  the  bequest  is  made 
to  a  wife  in  lieu  of  dower  or  to  a  debtor  in  satisfaction  of  an  indebtedness. 
Orton  V.  Orton,  3  Keyes,  486.  ' 

One  claiming  his  legacy  is  charged  on  realty  must  not  only  prove  intent 
to  charge  realty  but  also  an  inteiit  so  to  charge  it  as  to  exonerate  the  per- 
sonalty. Turner  v.  Mather,  86  App.  Div.  172.  Once  charged  on  realty  it 
applies  to  it  all,  imless  charged  specifically.  Hence  it  may  be  paid  out  of 
proceeds  of  a  suit  against  elevated  railroads  for  damages  to  easements  ap- 
purtenant to  such  realty.  Matter  of  Levy,  41  Misc.  68.  So,  recurring  to 
legacies  in  lieu  of  dower,  the  legatee  is  really  a  creditor,  and  if  the  personalty 
be  insufficient  may  require  satisfaction  out  of  realty  or  its  proceeds,  as, 
e.  g.,  upon  its  sale  in  partition.  Wilmot  v.  Robinson,  42  Misc.  244.  See 
Orth  V.  Haggerty,  126  App.  Div.  118,  for  typical  case  of  widow  being  "put 
,to  her  election."  It  is  to  be  remembered  that  the  land  to  be  charged  is 
that  testator  owns  at  death,  not  when  will  was  made.  Irwin  v.  Teller,  188 
N.  Y.  25. 

§  926.  General  and  residuary  legacies. — Every  legacy  not  specific  or 
demonstrative  is  a  general  legacy.  The  presumption,  both  in  law  and 
equity,  is  in  favor  of  general  legacies.  Giddings  v.  Seward,  supra;  Matter  of 
Howard,  46  Misc.  204.  This  presumption  must  yield  to  the  expressed  in- 
tention of  the  testator,  that  securities  shall  pass  ia  kind.  Cramer  v.  Cramer, 
35  Misc.  17,  71  N.  Y.  Supp..  60.  It  also  includes  residuary  legacies,  which 
embrace  only  that  which  remains  after  all  the  bequests  of  the  will  are  dis- 
charged, and  the  debts  of  the  testator  are  satisfied.  It  carries  not  only 
what  the  testator  did  not  attempt  to  dispose  of,  but  every  part  of  his 
property  which,  by  lapse  or  otherwise,  is  not  effectually  bequeathed  to 
others  {Morton  v.  Woodbur^,  153  N.  Y.  243;  Matter  of  Barrett,  132  App.  Div. 
134;  King  v.  Strong,  9  Paige,  93;  Banks  v.  Phekrn,  4  Barb.  80.  See  Pirnie 
V.  Purdy,  19  id.  60;  Havens  v.  Havens,  1  Sandf.  Ch.  324),  unless  the  resid- 
uary clause  is  limited  by  its  terms  to  what  remains  after  payment  of  specific 
legacies.  In  such  case,  if  any  of  the  legacies  are  void,  there  is  another 
residuum  which  is  undisposed  of.  Kerr  v.  Dougherty,  79  N.  Y.  327;  Beek- 
man  v.  Bonsor,  23  id.  298,  312.  See  also  Downing  v.-Marshall,  id.  382; 
White  V.  Howard,  46  id-  144.  In  the  interpretation  of  a  residuary  clause, 
the  court  will  look,  not  only  .at  the  language  employed,  but  at  the  sur- 
rounding circumstances,  to  discover  what  the  intention  of  the  testator  was. 
Kerr  v.  Dougherty,  79  N.  Y.  327.  To  ascertain  the  amount  of  a  general 
residue,  all  the  income  of  the  estate,  not  otherwise  disposed  of,  must  be 
added  to  the  residue.    Matter  of  Benson,  96  N.  Y.  499. 

§  927.  Annuities. — The  definition  of  general  legacies  includes  annui- 
ties, which  are  defined  to  be  bequests  of  certain  specified  sums  periodically. 
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Matter  of  Stanfield,  135  N.  Y.  292;  Turner  v.  Mather,  86  App.  Div.  172,  83 
N.T.  Supp.  1013,  aff'd  179  N.  Y.  581.  A  gift  of  the  interest  on  a  specified 
sum,  payable  annually,  is  not  an  annuity.  Matter  of  Dewey,  153  N.  Y.  63; 
Bank  of  Niagara  v.  Talbot,  110  App.  Div.  519,  96  N.  Y.  Supp.  976,  aff'd  184 
N.  Y.  576.  If  the  fund  or  property  out  of  which  they  are  payable  fail, 
resort  may  be  had  to  the  general  assets,  as  in  case  of  a  general  legacy.  See 
Spencer  v.  Spencer,  38  App.  Div.  403,  56  N.  Y.  Supp.  460.  An  annuity  does 
not  possess  any  of  the  elements  of  a  trust  (Matter  of  Collins,  144  N.  Y.  522; 
Reid  V.  Brown,  54  Misc.  481) ;  and,  where  the  executor  is  directed  to  invest 
a  certain  sum  in  the  purchase  of  an  absolute  and  unqualified  annuity,  the 
annuitant  may  elect  to  take  the  capital  sum,  instead  of  having  it  invested 
for  the  purpose  of  producing  the  annuity. 

§  927a.  Status  and  rights  of  annuitants. — There  is  a  difference  between 
the  life  beneficiary  of  a  fund  held  in  trust  and  an  annuitant.  The  annuity 
is  not  a  "measuring  life"  within  the  rule  against  perpetuities;  This  is 
well  shown  in  People's  Trust  Co.  v.  Flynn,  188  N.  Y.  385,  where  the  court 
shows  that  on  the  falhng  in  of  the  "measuring  lives"  the  trust  ended,  but 
the  charge  of  the  annuity  continued,  that  is,  assuming  the  annuitant  sur- 
vived the  "measuring  Uves."  The  corpus  vests  on  the  end  of  the  trust, 
but  stiU  subject  to  the  annuity. 

It  is  intimated  that  such  annuity  may  be  compovmded  (as  is  often  done 
by  consent)  by  ascertaining  its  "present"  value,  which  is  based  on  the 
expectation  of  Ufe  under  the  mortahty  tables. 

The  annuitant  is  entitled  to  payments  figured  from  the  testator's  de- 
cease. The  rule  of  the  common  law  was  that  annuities  were  not  apportion- 
able.  Kearney  v.  Cruikshank,  117  N.  Y.  95.  Since  1875  (chap.  512)  they 
are  so  by  law.  See  §  2674,  Code  Civ.  Proc.  In  the  Kearney  case,  the 
annuitant  died  just  before  a  yearly  payment  was  due,  and  as  the  statute 
was  not  applicable,  the  entire  annual  sum  fell  back  into  the  estate. 

The  annuity  is  a  charge  on  the  larger  interests  given  by  the  will.  Hence 
arrearages  in  "lean"  years  must  be  made  good  in  the. "fat."  Matter  of 
Chauncey,JL19  N.  Y.  77.  But  if  the  annuity  is  a  gift  solely  of  income  from 
a  particular  fund,  this  will  not  be  the  case.  Certainly,  the  principal  can- 
not be  resorted  to.  Delaney  v.  Van  Aulen,  84  N.  Y.  16.  But  if  the  primary 
object  of  testator  is  to  provide  a  given  annual  sum  to  his  annuitant,  the 
principal  may  be  used.  Pierrepont  v.  Edwards,  25  N.  Y.  128;  Bliven  v. 
Seymour,  88  N.  Y.  469.  This  emphasizes  the  difference.  Is  the  testator's 
intent  to  give  so  much  a  year,  or  what  a  given  smn,  or  fvmd,  or  property  wiU 
produce?  The  annuitant  is  entitled  to  be  paid  from  the  funds  in  the  repre- 
sentative's hands,  the  stipulated  annual  smn.  Clark  v.  Clark,  84  Hun, 
362.  We  noted  in  the  last  chapter  how  the  transfer  tax  is  paid  and  re- 
stored pro  rata  from  the  annuity  on  the  basis  of  the  number  of  years'  ex- 
pectancy of  Ufe. 

§  928.  Legacy  for  life. — Where  a  will  gives  one  or  more  life  interests 
the  duty  of  the  executor  may  be  discharged  in  one  or  two  ways.  He  may 
turn  over  the  property  charged  with  the  income  given  to  the  life  legatee,  ex- 
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acting  security  for  its  redelivery  to  the  remainder,  interests.  Matter  of  B:xcrr, 
48  Misc.  56,  citing  Matter  of  McDougall,  141  N.  Y.  21,  and 'other  cases. 
See  also  Putnam  v.  Ldncoln  Safe  Dep.  Co.,  49  Misc.  578,  and  cases  cited 
at  p.  589.  Or,  if  the  property  be  not  so  delivered,  it  must  be  invested 
and  the  income  paid  to  the  tenant  for  life.  Ihid.,  citing  Calkins  v.  Calkins, 
1  Redf.  337.  In  which  case  his  investments  must  be  those  approved  in 
a  long  line  of  decisions  such  as  King  v.  Talbot,  40  N.  Y.  76,  elsewhere  noted; 
Ormiston  v.  Olcott,  84  N.  Y.  339;  Denton  v.  Sanford,  103  N.  Y.  607.  Whether 
he  should  turn  over  the  corpus  depends  on  the  will.  If  it  gives  the  life 
tenant  power  to  use  any  or  all  such  corpus,  he  certainly  is  entitled  to  posses- 
sion and  use.  See  Matter  of  Trelease,  49  Mi^c.  205.  In  such  cases  it  seems 
security  is  not  to  be  exacted.  Ibid.,  citing  Matter  of  McDougall,  supra^  and 
other  cases.  Where  the  will  directs  the  payment,  of  income  "or  so  much 
thereof  as  is  needful,"  the  discretion  of  the  executor  or  trustee  is  subject  to 
the  Surrogate's  control  and  on  petition  to  the  court  an  order  may  be  made 
in  a  proper  case  directing  the  apphcation  of  the  full  income.  Matter  of 
Vandecar,  49  Misc.  39. 

§  928a.  Legacy  for  life,  with  remainder  over. — Questions  sometimes 
arise  between  a  tenant  for  life  and  the  remainderman,  as  to  whether  the 
bequest  is  general  or  specific.  If  it  is  specific,  and  the  article  bequeathed  is 
necessarily  perishable,  such  as  household  stores,  the  tenant  for  Hfe  takes 
it  absolutely;  where  the  articles  are  not  necessarily  consumed  in  the  using, 
and  there  is  no  direction  to  the  executor  to  hold  them  in  trust  for  the  re- 
mainderman, the  executor  may  deliver  them,  taking  a  receipt  for  them, 
recognizing  the  remainder.  Spear  v.  Tinkham,  2  Barb.  Ch.  211,  unless  there 
are  special  circumstances  rendering  it  hazardous  to  surrender  the  princi- 
pal of  the  estate  to  the  care  of  the  life  tenant  without  requiring  security 
for  the  protection  of  the  remainderman.  Matter  of  Fembacher,  17  Abb. 
N.  C.  339;  s.  c.  as  Fembacher  v.  Fembacher,  4  Dem.  227.  Although 
a  first  legatee  is  authorized  to  consume  the  legacy,  if  necessary,  for  his 
subsistence,  yet  the  right  to  make  use  of  it  for  that  purpose  is  rather  in  the 
nature  of  a  power  than  an  ownership,  and  a  gift  over,  of  what  the  first 
legatee  shall  leave,  is  good.  Tuthill  v.  Davis,  121  App.  Div.  290;  Jewett  v. 
Schmidt,  3ff  Misc.  502,  80  N.  Y.  Supp.  352;  Russell  v.  Hilbon,  80  App.  Div. 
178,  80  N.  Y.  Supp.  563,  aff'd  175  N.  Y.  525;  Hasbrouck  v.  Knoblauch,  59 
Misc.  99;  Matter  of  Davis,  59  Misc.  310;  Matter  ofPierson,  58  Misc.  94.  See 
Matter  of  Skinner,  81  App.  Div.  449,  80  N.  Y.  Supp.  1067,  aff'd  180  N.  Y. 
515;  Terry  v.  Rector,  etc.,  of  St.  Stephen's  Church,  79  App.  Div.  527,  81  N.  Y. 
Supp.  119;  Matter  of  Hibbard,  53  Misc.  196.  The  cpnunon-law  rule  that  an 
executory  bequest  is  void,  if  the  first  taker  be  given  an  absolute  power  of 
disposition  {Van  Home  v.  Campbell,  100  N.  Y.  287)  was  changed  by  the 
Revised  Statutes.  Leggett  v.  Firth,  132  N:  Y.  7;  Tuthill  v.  Davis,  supra. 
Where  the  gift  to  the  first  taker  is  absolute  in  its  terms,  or  when  the  use 
only  of  the  property  is  given,  and  the  property  is  such  that  its  use  is  its 
consumption,  the  gift  will  be  deemed  an  absolute  one,  and  a  gift  over  would 
be  void  for  repugnancy.   Bell  v.  Warn,  4  Him,  406.   See  Matter  of  Parsons, 
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39  Misc.  126,  78  N.  Y.  Supp.  975.  A  legacy  to  E:,  "for  her  use  during  her 
natural  life,"  entitles  her  to  immediate  possession.  Matter  of  Weppeler, 
2  Dem.  626.  See  Smith  v.  Van  Ostrand,  64  ,N.  Y.  278.  A  legacy  to  a  wife 
"during  her  lifetime  for  the  benefit  of  herself  and  children,"  goes  to  the 
wife.  Clark  v.  Leupp,  88  N.  Y.  228;  Smith  v.  Van  Ostrand,  64  id.  278; 
Solley  V.  Westcott,  43  Misc.  188;  Matter  of  Parsons,  supra;  Billar  v.  Loundes, 
2  Dem.  590.  See  Matter  of  Beyea,  10  IVTisc.  198;  Pell  v.  Folger,  68  Hun, 
443.  Compare  Ketcham  v.  Ketcham,  66  id.  608;  Matter  of  McClure,  136 
N.  Y.  238;  Gross  v.  Mathewson,  34  Misc.  370;  Baum^ras  v.  Baumgras,  5  id. 
8;  Dwyer  v.  Wells,  id.  18-;  Matter  of  Geissler,  72  App.  Div.  85;  Matter  of 
Moehring,  154  N.  Y.  423. 

Where  a  bequest  is  made  to  the  widow,  and  in  case  of  her  death  to  the 
children,  the  widow,  if  she  smvives  the  testator,  takes  an  absolute  fee. 
Washhon  v.  Cope,  144  N.  Y.  297;  Matter  of  Geissler,  supra. 

An  executrix  who  is  given  the  income  from  personal  property  for  life 
with  "the  right  to  use  the  principal  if  she  may  need  it,"  may  apply  the 
principal  to  her  own  use,  and  her  accounting  showing  such  application  is 
not  open  to  attack  by  residuary  legatees.  Matter  of  Trelease,  115  App.  Div. 
654.  See,  to  the  same  effect,  Dodin  v.  Dodin,  116  App.  Div.  327,  101  N.  Y. 
Supp.  488,  aff'd  191  N.  Y.  530;  Matter  of  Palmer,  85  App.  Div.  117,  83 
N.  Y.  Supp.  742,  aff'd  182  N.  Y.  518;  especially  where  there  is  no  gift  of  the 
remainder  over.  Ryder  v.  Lott,  123  App.  Div.  685;  Matter  of  Ingersoll,  95 
App,  Div.  211,  88  N.  Y.  Supp.  698.  Compare  Matter  of  Hibbard,  53  Misc. 
196;  Matter  of  Davis,  59  Misc.  310;  Hasbrouck  v.  Knoblauch,  59  Misc.  99, 
and  cases,  supra.  But  the  executors  are  grossly  remiss  in  turning  over  the 
principal  to  the  life  tenant  without  security,  with  knowledge  of  the  latter's 
purpose  to  appropriate  it  to  her  own  use,  and  thereby  destroy  the  interests 
of  the  remaindermen.  So  held  in  proceedings  to  remove  executory  for 
misconduct.  Ibid.  In  Matter  of  Lewis,  23  N.  Y.  Supp.  287,  the  bequest 
was  to  trustees  to  pay  the  income  to  A.  for  life,  and  at  A.'s  death  to  pay  the 
principal  to  a  third  person;  the  life  beneficiary  afterward  purchased  the 
interest  of  the  remainderman.  Held,  that  the  life  estate  and  the  remainder 
were  not  thereby  merged  so  as  to  entitle  the  life  beneficiary -to  the  posses- 
sion of  the  principal.  As  to  the  duty  of  the  life  tenant  to  insure,  see  Limy 
V.  Whitney,  110  App.  Div.  462.  But  where  there  is  a  general  bequest  for 
life,  with  remainder  over,  although  it  includes  articles  which  are  consumed 
in  the  using,  the  whole  must  be  sold  by.  the  executor,  and  the  interest  or  in- 
come only  be  paid  to  the  legatee  for  life.  Covenhoven  v.  Shuler,  2  Paige,  122; 
Matter  of  Beyea,  10  Misc.  198.  Compare  Clark  v.  Clark,  8  Paige,  153; 
Cairns  v.  Chaubert,  9  id.  160.  In  the  last  case,  a  life  estate  in  a  toll-bridge, 
the  franchise  of  which  was  limited  to  a  number  of  years,  was  held  not  to 
give  the  legatee  all  the  tolls,  but  only  such  portion  of  them  as  would  equal 
the  interest  of  a  capital  equivalent  to  the  cash  value  of  the  franchise  at  the 
time  of  the  testator's  death.  And  see  Auburn  Theological  Seminxiry  v. 
Cole,  20  Barb.  321;  and  the  Saw£  v.  Kellogg,  16  N.  Y.  83;  Bundy  v.  Bundy, 
38  id.  410.    As  to  what  form  of  bequest  will  raise  a  life  estate  by  implicar 
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tion,  see  Doughty  v.  StiUivell,  1  Bradf .  300.    Compare  Miriges  v.  Mathewson, 
66  App.  Div.  379;  Kendall  v.  Case,  84  Hun,  124. 

Dividends  upon  stock  owned  by  a  testator  which  had  been  declared  at  the 
time  of  testator's  death,  but  which  were  payable  subsequently,  are  principal 
of  the  estate  and  do  not  go  to  a  legatee  who  is  "to  receive  the  rents,  inter- 
est, and  income."    The  dividend  to  which  a  life  tenant  may  be  entitled  as 
income  can  only  be  that  which  the  company  declares  after  that  rela;tion  is 
acquired.    Matter  of  Kernochan,  104  N.  Y.  618.    Where  such  stock  is  sold 
by  the  executors  at  a  fixed  price  per  share,  and  in  addition  thereto  a  sum  is 
paid  as  being  equivalent  to  a  ratable  proportion  of  accumulated  profits  in 
the  hands  of  the  company  at  the  time  of  the  death  of  the  testator,  such 
latter  simi  is  to  be  considered  as  principal  and  not  as  income.    In  such  case, 
the  ordinary  rule  which  gives  cash  dividends,  declared  froni  accumulated 
earnings  and  profits,  to  the  life  tenant,  should  be  applied,  whether  such  ac- 
cumulated profits  are  earned  before  or  after  the  death  of  the  testator.    The 
value  of  certain  options  or  privileges  given  to  stockholders  by  various  com- 
panies to  subscribe  for  and  take  at  par  a  certain  amount  of  their  stock  and 
bonds,  should   be  classed  as  principal  and  not  as  income.    Matter  of 
Kernochan,  supra;  Matter  of  Roberts,  40  Misc.  512, 82  N.  Y.  Supp.  805;  Jewett 
V.  Schmidt,  45  Misc.  471,  92  N.  Y.  Supp.  737,  aff'd  108  App.  Div.  322;  Rich- 
mond V.  Richrhond,  123  App.  Div.  117;  Robertson  v.  deBrulatour,  188  N.  Y. 
301;  Matter  of  Hidden,  63  Misc.  535.    See,  generally,  Maifer  of  James,  146 
N.  Y.  78;  Lowry  v.  Farmers'  L.  &  T.  Co.,  56  App.  Div.  408,  afif'd  172  N.  Y. 
137;  Matter  of  Rogers,  161  N.  Y.  108;  Matter  of  Kane,  64  App.  Div.  566; 
McLouth  V.  Hunt,  154  N.  Y.  179;  Monson  v.  New  York  Security,  etc., 
Co.,  140  id.  498;  Stewart  v.  Phelps,  71  App.  Div.  91,  75  N'.  Y.  Supp.  526, 
aff'd  173  N.  Y.  621;  Cross  v.  Long  Island  Loan  Co.,  75  Hun,  533. 

As  to  apportionment  between  principal  and  income  of  proceeds  of  plant 
of  corporation  in  which  decedent  held  stock,  see  Matter  of  Stevens,  187  N.  Y. 
471 ;  apportionment  of  proceeds  of  land  bought  in  by  the  trustee,  on  fore- 
closure of  a  mortgage  held  by  estate,  carried  along  for  several  years  and 
then  sold  at  a  profit,  Matter  of  Marshall,  43  Misc.  238.  See  Meldon  v. 
Devlin,  31  App.  Div.  146,  aff'd  167  N.  Y.  573. 

As  to  the  value  or  proceeds  of  stock  issued  as  dividends,  see  Matter  of 
Roberts,  40  Misc.  512,  82  N.  Y.  Supp.  805;  Matter  of  Carey,  63  Misc.  489; 
Matter  of  Harteau,  125  App.  Div.  710;  MfMer  of  Fish,  45  Misc.  298;  Lowery 
V.  Farmers'  L.  &  T.  Co:,  172  N.  Y-.  137,  46  N.  E.  Rep.  796;  proceeds  of 
securities  in  excess  of  their  inventory  value,  Matter  of  Roberts,  supra;  stock 
issued  as  increase  to  capital  and  distributed  to  stockholders,  Chester  v. 
Buffalo  Car  Mfg.  Co.,  70  App.  Div.  443,  75  N.  Y.  Supp.  428;  accumulated 
cash  dividends.  Richmond  v.  Richmond,  123  App.  Div.  117;  Robertson  v. 
de  Brulatour,  188  N.  Y.  301. 

Where  articles  of  copartnership  provide  that  the  firm  shall  continue 
for  sixty  days  after  the  death  of  any  partner,  and  a  partner  who  contrib- 
uted no  capital  to  the  firm  and  had  no  capital  account  on  its  books,  but. 
was  allowed  interest  on  his  seat  in  a  stock  exchange,  died,  profits  of  the 
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firm  during  such  period  of  sixty  days  after  his  death  are  income  and  not 
principal,  and  pass  to  his  widow  as  the  life  beneficiary  of  his  residuary 
estate.  Matter  of  Weaver,  53  Misc.  244.  See  Matter  of  Marx,  117  App. 
Div.  890;  Matter  of  McCollum,  80  App.  Div.  362,  80  N.  Y.  Supp.  755; 
Brown  v.  Broivn,  122  App.  Div.  576;  Matter  of  Miller,  64  Misc.  232. 

It  may  be  stated  generally  that  one  having  a  life  interest  has  a  right  to 
call  upon  the  trustee,  from  time  to  time,  to  disclose  to  him  the  nature  and 
character  of  the  property  in  his  hands  constituting  the  trust  fund;  to  show 
its  value,  the  income  derived  therefrom,  and  the  expenses  to  which  the 
trustee  is  subjected  in  its  management,  in  order  that  he  may  be  able  in 
the  future  to  watch  and  look  after  his  own  interests.  Hancox  v.  Wall,  28 
Hun,  214.  See  Matter  of  Hunt,  84  App.  Div.  159,  82  N.  Y.  Supp.  538, 
aff'd  179  N.  Y.  570. 

An  action  by  a  residuary  legatee  against  trustees  for  a  loss  resulting 
through  the  neghgence  of  such  trustees  may  be  brought,  though  the  hfe 
tenant  was  hving  at  the  time  the  action  was  commenced,  where  the  legatee 
had  such  an  interest  in  the  fimd  set  apart  for  the  life  tenant  that  an  action 
would  Ueagainst  the  trustees  to  account  for  any  misuse  of  the  funds.  Earle 
V.  Earle,  173  N.  Y.  480,  66  N.  E.  Rep.  398. 

The  authorities  relating  to  the  rights  of  life  tenants  and  remaindermen 
respectively,  are  collated  and  discussed  in  Cragg  v.  Riggs,  5  Redf.  82,  26 
Hun,  90.  See  also  Scovel  v.  Roosevelt,  5  Redf.  121,  where  5  per  cent  govern- 
ments were  exchanged  for  4  per  cents.  As  to  whether  any  deduction  should 
be  made  from  the  income  to  make  up  the  diminution  in  value  of  United 
States  bonds  purchased  at  a  premium,  see  McLouth  v.  Hunt,  154  N.  Y. 
179;  Matter  of  New  York  Life  Ins.  &  Trust  Co.,  24  Misc.  71;  Matter  of  Fisk, 
45  Misc.  298;  Robertson  v.  de  Bndatour,  111  App.  Div.  882,  aff'd  188  N.  Y. 
301;  Dexter  v.  Watson,  54  Misc.  484;  Matter  of  Hawk,  54  Misc.  187;  Matter 
of  Stevens,  187  N.  Y.  471;  Lynde  v.  Lynde,  113  App.  Div.  411;  Matter  of 
Guaranty  Trust  Co.,  131  App.  Div.  658;  Farwell  v.  Tweddle,  10  Abb.  N.  C. 
94.  Where  the  will  directed  the  executors,  as  trustees,  to  retain  the  stock 
of  two  banks,  pay  the  income  to  testator's  daughter  during  her  life,  and 
turn  over  the  stock  at  her  death  to  her  issue,  and  an  assessment  was  made 
upon  the  stockholders  of  one  of  the  banks  for  the  amount  of  their  stock, — 
Held,  that  the  stock  in  the  other  bank  should  be  sold  to  pay  the  assess- 
ments, since  the  legatees  took  the  bequest  subject  to  incidental  burdens. 
Matter  of  Bull,  51  St.  Rep.  558. 

A  remainder  may  be  limited  upon  a  bequest  of  money  as  well  as  of  other 
personal  property,  and  the  testator  may  confide  the  money  to  a  legatee  for 
life,  trusting  to  such  legatee  to  preserve  the  fund  for  the  benefit  of  the  re- 
mainderman; in  which  case,  the  legatee  for  hfe  becomes  trustee  of  the  prin- 
cipal, during  the  continuance  of  the  hfe  estate.  Smith  v.  Van  Ostrand,  64 
N;  Y.  278";  Russell  v.  Hilton,  37  Misc.  642,  76  N.  Y.  Supp.  233,  80  App.  Div. 
178,  175  N.  Y.  525;  Leggett  v.  Stevens,  185  N.  Y:  70.  Where  a  fund  is  di- 
rected to  be  invested,  and  the  interest;  dividends,  and  income  are  to  be  ap- 
pUed  to  the  use  of  the  beneficiary  for  Ufe,  the  profit  reaUzed  upon  the  sale 
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of  stock,  in  which  a  portion  of  such  sum  is  invested,  does  not  belong  to  the 
Ufe  tenant  as  income,  but  must  be  added  to  the  principal,  of  which  he  is  en- 
titled to  the  interest  and  income.    Whitney  v.  Phoenix,  4  Redf .  180.    The 
legatee  in  remainder  may  call  on  the  legatee  for  hf e  for  an  inventory  of  ihe 
property.    Westcott  v.  Cady,  5  Johns.  Ch.  334;  De  Peyster  v.  Clendening,  8 
Paige,  295;  Covenhoven  v.  Shuler,  2  id.  122;  Matter  of  Hunt,  38  Misc.  30,  76 
N.  Y.  Supp^.  968,  aff'd  84  App.  Div.  159,  179  N.  Y.  570.     Compare  Douglas 
V.  Hazen,  8  App.  Div.  25.    But  under  a  bequest  by  a  wife  to  her  husband, 
of  the  use  of  aU  the  property  of  which  she  may  die  possessed,  subject  to  any 
bequests  she  may  name,  and  under  the  further  provision  that  he  is  to 
have  the  use  and  income  of  all  said  property  during  his  life  and  any  part 
of  the  principal  that  may  be  needed  "for  his  comfort,"  he  is  the  sole  judge- 
of  the  amount  of  principal  he  needs  for  his  comfort  and  support,  and  dying, 
next  of  kin  of  the  testatrix  cannot  restrict  the  bequest  by  seeking  to  com- 
pel his  executors  to  show  what  his  individual  income  was  or  what  sum 
was  actually  sufficient  and  necessary -for  his  support  and  comfort.    Matter 
of  Parsons,  39  Misc.  126,  78  N.  Y.  Supp.  975.    See  Terry  v.  St.^  Stephen's 
Church,  79  App.  Div.  527;  Swarthout  v.  Ranier,  143  N.  Y.  499.*  He  may, 
therefore,  be  compelled  at  the  instance  of  the  remainderman  to  give  se- 
curity for  the  legacy,  or  to  submit  to  the  appointnient  of  a  receiver,  if  it 
appears  that  his  interests  would  otherwise,  be  imperiled.     An  executor 
may  turn  over  the  principal  of  the  life  estate  to  the  life  tenant,  without 
exacting  security,  where  such  an  intention  on  the  part  of  the  testator  can 
be  gleaned  from  the  terms  of  the  will,  unless  there  are  circumstances  render- 
ing such  a  course  perilous  or  inadvisable,  but  the  tendency  of  the  decisions 
is,  that  an  executor  should  not  turn  over  property  to  one  who  has  simply 
a  life  estate  therein  without  obtaining  from  such  life  tenant  security  "for 
the  protection  of  the  remainderman. 

§  929.  Vested  ahd  contingent  legacies.^A  legacy  is  contingent  when 
fhe  enjoyment  of  it  depends  upon  the  happening  of  some  event— ^as  the 
arrival  of  the  legatee  at  a  certain  age  and  vested,  when  given  generally, — 
in  which  case,  if  payable  out  of  the  personalty,  it  vests  immediately  upon 
the  testator's  death.  The  distinction  between  vested  and  contingent  lega- 
cies is  important  mainly  with  reference  to  the  question  of  lapse..  It  also 
becomes  important  as  bearing  upon  -the  question  whether,  and  from  what 
time,  the  legatee  is  entitled  to  interest  on  the  legacy,  and  to  what  person 
the  legacy  goes  when  limited  over.  The  leading  inquiry  upon  which  the 
question  of  vesting  or  not  vesting  turns,  is,  whether  the  gift  is  immediate, 
and  the  time  of  payment  or  of  enjoyment  only  postponed;  Matter  of  Becker, 
59  Misc.  135;  Orange  Co.  Trust  Co.  v.  Morrison,  56  Misc.  88;  Matter  of 
Conger,  81  App.  Div.  493,  80  N.  Y.  Supp.  933. 

Though  the  remainderman  was  to  take  possession  "on  her  decease" 
(the  life  tenant's  decease),  such  words  as  "on,"  "when,"  "after,"  and 
"from  and  after"  standing  alone  do  not  of  themselves  make,  a  re- 
mainder contingent  unless  their  meaning  is  enlarged  by  the  context. 
They  relate  to  the  time  of  enjoyment  aiid  not  to  the  time  the  interest 
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vests,  for  the  law  favors  the  vesting  of  estates.  Davidson  v.  Jones, 
112  App.  Div.  254.  Or  it  turns  on  whether  the  gift  is  future  and  con- 
tingent, depending  upon  the  beneficiary  arriving  of  age,  or  surviving 
some  other  person,  or  the  happening  of  an  uncertain  event.  March  v. 
March,  186  N.  Y.  99;  Cushman  v.  Cushman,  116  App.  Div.  763,  102 
N.  Y.  Supp.  258,  aff'd  191  N.  Y.  505;  Bailey  v.  Buffalo  Loan,  Trust 
&'S.  D.  Co.,  213  N.  Y.  525.  If  futurity  is  annexed  to  the  substance 
of  the  gift,  the  vesting  is  suspended,  see  Matter  of  Duffy,  90  Misc.  251; 
but  if  it  appear  to  relate  to  the  time  of  payment  only,  the  legacy  vests  in- 
stantly. The  mere  circumstance  that  the  gift  is  future,  that  is,  the  actual 
possession  is  postponed,  does  not  make  time  of  the  substance  of  the  gift, 
or  affix  a  condition  to  the  immediate  vesting  of  the  interest.  Matter  of 
Pearsall,  91  Misc.  212.  That  question  is  determined  by  the  intention  of 
the  testator,  as  gathered  from  the  whole  will,  and  not  by  particular  ex- 
pressions. Everitt  v.  Everitt,  29  N.  Y.  39;  Fargo  v.  Squiers,  6  App.  Div. 
485,  39  N.  Y.  Supp.  648,  154  N.  Y.  250;  Rudd  v.  Cornell,  58  App.  Div.  207, 
68  N.  Y.  Supp.  757,  aff'd  171  N.  Y.  114.  For  cases  in  which  the  language 
of  the  will  was  held  to  create  an  immediate  vesting  of  the  estate,  or  other- 
wise, see  Warner  v.  Durant,  76  N.  Y.  133;  Loder  v.  Hatfield,  71  id.  92; 
Fincke  v.  Fincke,  53  id.  528;  Stevenson  v.  Lesley,  70  id.  512;  Cushman  v. 
Hortbn,  59  id.  149;  McLean  v.  Freeman,  70  id.  81;  Theological  Seminary  v. 
Kellogg,  16  id.  83;  Tucker  v.  Bishop,  id.  402;  Bedell  v.  Guy  on,  12  Hun,  396; 
Brown  v.  Nicholson,  8  id.  464;  Five  Points  House  of  Industry  v.  Amerman, 
11  id.  161;  Ross  v.  Roberts,  2  id.  90;  Hays  v.  Gourley,  1  id.  38;  Smith  v. 
Rockefeller,  3  id.  295;  Delavergne  v.  Dean,  45  How.  Pr.  206;  Lloyd  v.  Van 
Antwerp,-50  id.  81;  Belts  v.  Betts,  4  Abb.  N.  C.  317;  Meyer's  Will,  57  How. 
Pr.  203;  Floyd  v.  Fitcher,  38  Barb.  409;  Larocque  v.  Clark,  1  Redf.  469; 
Hamlin  v.  Osgood,  id.  409;  Kelso  v.  Cuming,  id.  392;  Young  v.  Case,  2  id. 
55;  Van  Wyck  v.  Bloodgood,  1  Bradf.  154;  Ex  parte  Turk,  id.  110;  Andrews 
V.  N.  Y.  Bible  Soc,  4  Sandf.  156;  Marsh  v.  Wheeler,  2  Edw.  156;  Tucker  v. 
Ball,  1  Barb.  94:;^Sharpsteen  v.  Tillou,  3  Cow.  651;  Post  v.  Hover,  30  Barb. 
312;  Williams  v.  Conrad,  id.  524;  Dubois  v.  Ray,  7  Bosw.  244;  Ennis  v. 
Pentz,  3  Bradf.  382;  Dixon  v.  Storm,  5  Redf.  419;  Steinele  v.  Oechsler,  id. 
312;  Spencer  v.  *See,  id.  442;  MofifiZZ  v.  McMillan,  23  Hun,  193;  Maimer  o/ 
Bogart,  28  ici.  466;  Hitchcock  v.  Peaslee,  89  id.  506;  Matter  of  Cameron, 
76  id.  429;  McKay  v.  ikfc^dam,  80  id.  260;  Matter  o/  BaM,  11  Misc.  433; 
Matter  of  Lehman,  2  App.  Div.  531;  Farmers'  L.  &  T.  Co.  v.  Ferris,  67  id. 
1;  Matter  of  Battelle,  24  Misc.  61;  Karstens  v.  Karstens,  29  App.  Div.  229; 
Cruikshank  v.  Cruikshank,  39  Misc.  401,  80  N.  Y.  Supp.  8;  Matter  of 
Hitchins,  43  Misc.  485,  89  N.  Y.  Supp.  472,  aff'd  101  App.  Div.  612;  Deni- 
son  V.  Denison,  96  App.  Div.  418.  The  rule  that,  when  legacies  are  pay- 
able in  the  future,  without  any  condition  annexed,  or  expressed  intention 
to  the  contrary,  they  vest  at  testator's  death,  does  not  apply  where  his 
intention  is  apparent  that  they  shall  only  vest  at  the  happening  of  a  par- 
ticular event  and  on  the  fulfillment  of  the  conditions  annexed.  Shipman  v. 
Fanshaw,  15  Abb.  N.  C.  288.    Although,  where  there  is  no  gift  but  in  a 
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direction  to  pay  at  a  future  time,  the  vesting  is  postponed  until  that  time 
arrives  (Paget  v.  Melcher,  21  Misc.  196;  Matter  of  Crane,  164  N.  Y.  71; 
Hafn^  V.  Hafner,  62  App.  Div.  316,  71  N.  Y.  Supp.  1,  aff'd  171  N.  Y.  633; 
Lewisohn  v.  Henry,  179  N.  Y.  352),  there  are  many  exceptions  to  the  rule. 
Carr  v.  Smith,  25  App.  Div.  214,  aff'd  161  N.  Y.  636;  Matt^  of  BatteUe, 
supra;  Matter  of  Young,  78  Htm,  521;  Matter  of  Watts,  68  App.  Div.  357,  74 
N.  Y.  Supp.  75;  Bowditch  v.  Ayrault,  138  N.  Y.  222;  Matter  of  Embree, 
9  App.  Div.  602,  aff'd  154  N.  Y.  778;  Shangle  v.  Hallock,  6  id.  55;  Matter 
of  Tims,  63  Misc.  148.  The  law  favors  the  vesting  of  estates,  and  imless 
a  contrary  intention  is  unequivocally  expressed,  it  will  not  be  imputed  to 
the  testator.  Stokes  v.  Weston,  142  N.  Y.  433;  Davidson  v.  Jones,  112  App. 
Div.  254,  98  N.  Y.  Supp.  265. 

The  contingency  which  will  render  a  legacy  inalienable  must  be  one 
which  relates  to  the  person  who  will  take,  and  not  to  the  happening 
of  a  future  event.  Sawy^  v.  Cubby,  146  N.  Y.  192,  66  St.  Rep.  582. 
See  Matter  of  Dippel,  71  App.  Div.  598.  If  a  legacy  is  directed  to 
be  paid  when,  the  legatee  attains  full  age,  the  gift  is  absolute,  and 
vests  on  the  death  of  the  testator;  but  if  it  is  payable  when  he  comes 
of  age,  or  if,  or  provided,  he  lives  till  he  is  twenty-one,  it  does  not  vest 
till  the  contingency  happens,  and  if  it  never  happens,  the  legacy  lapses. 
Patterson  v.  Ellis,  11  Wend.  259;  Burrill  v.  Sheil,  2  Barb.  457;  Hone  v. 
Van  Schaick,  ^0  Wend.  564;  Wey'man  v.  Ringold,  1  Bradf.  40;  Wheeler  v. 
Lester,  id.  213;  Post  v.  Hover,  30  Barb.  312,  319;  Dupre  v.  Thompson,  8  id. 
537;  Colvin  v.  Young,  81  Hun,  116;  Dimmick  v.  Patterson,  66  id.  492.  A 
direct  gift  to  a  minor  is  vested,  notwithstanding  it  is  given  over,  in  case  of 
his  death  under  age,  or  "without  heirs";  and  though  liable  to  be  divested 
on  a  contingency,  the  substituted  legatees  will  only  take  the  principal; 
and  the  interest  accruing  meanwhile  belongs  to  the  minor,  and  may  be 
appropriated  for  his  support.  Pinney  v.  Fancher,  3  Bradf.  198.  See  Matter 
of  Goodrich,  2  Redf.  45;  Willets  v.  Titus,  14  Him,  554;  Smith  v.  Parsons, 
146  N.  Y.  116;  Cushman  v.  Cushman,  116  App.  Div.  76^,  102  N.  Y.  Supp. 
258,  aff'd  191  N.  Y.  505. 

The  question  of  the  vesting  or  non vesting  of  a  legacy  becomes  important 
in  the  case  of  the  death  of  a  tenant  for  life,  or  for  the  life  of  another,  or 
until  majority,  or  depending  upon  any  other  limitation.  If,  for  example, 
a  legatee  who  is  entitled  to  income  during  the  life  of  another,  jiies,  such 
incoilie  passes  to  the  legatee's  personal  representatives  for  the  remainder 
of  the  life  of  the  cestui  que  vie.  Morgan  v.  Williams,  66  How.  Pr.  139. 
See  Tiittle  v.  Tuttle,  2  Dem.  48. 

§  930.  Vested  right  to  a  contingent  estate. — The  estate  may  be  con- 
tingent, but  the  right  to  take  it  in  possession,  if  it  ever  does  vest,  is  a  vested 
right. .  Hennessy  v.  Patterson,  85  N.  Y.  91;  Nellis  v.  Nellis,  99  id.  505;  Ham 
V.  Van  Orden^  84  id.  257;  Cushman  v.  Cushman,  116  App.  Div.  763,  102 
N.  Y.  Supp.  258,  aff'd  191  N.  Y.  505.  See  March  v.  March,  186  N.  Y.  99. 
Contingent  estates,  some  of  which  form  the  basis  of  vested  rights,  although 
all  alike  in  being  outstanding,  waiting  for  the  happening  of  a  contingency, 
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fall  into  two  distinct  groups:  (1)  those  where  the  contingency  arises,  either 
wholly  or  partly  {Hdynes  v.  Sherman,  117  N.  Y.  433),  from  uncertainty 
concerning  the  person  to  whom  they  are  limited;  and  (2)  where  the  con- 
tingency arises  wholly  from  imcertainty  concerning  the  event  on  which 
they  are  limited  to  take  effect.  See  Chaplin  on  Susp.  of  Power  of  AUena- 
tion,  §§  73,  et  seq.  for  a  satisfactory  statement  of  New  York  law  on  this 
subject. 

§  931.  Conditional  legacies. — An  absolute  legacy  is  one  which  is  be- 
queathed without  any  qualification,  while  a  conditional  legacy  is  one 
depending  upon  the  happening  or  not  happening  of  some  uncertain 
event,  by  which  it  is  either  to  take  place  or  be  defeated.  See  Caw  v. 
Robertson,  5  N.  Y.  125;  Cooper  v.  Remsen,  3  Johns.  Ch.  382,  id.  521,  5  id. 
459;  Crocheron  v.  Jaques,  3  Edw.  207.  Of  the  duty  of  executors,  in- 
the  payment  of  a  bequest  conditioned  on  their  being  satisfied  that  the 
beneficiary  had  reformed  from  dissipation,  see  Dustan  v.  Dustan,  1 
Paige,  509;  Smith  v.  Rockefeller,  3  Hun,  295;  Matter  of  Keenan,  15  Misc. 
368;  Cushmxm  v.  Cushrdan,  116  App.  Div.  763,  102  N.  Y.  Supp.  258,  aff'd 
191  N.  Y.  505.  A  condition  that  a  legatee  shall  be  free  from  immoral, 
disorderly,  and  intemperate-  conduct,  without  providing  any  standard  by 
which  or  designating  any  person  by  whom  that  question  is  to  be  deter- 
mined, is  too  indefinite  and  imcertain  to  be  capable  of  observance.  Horn- 
dorf  V.  Horndorf,  13  Misc.  343,  34  N.  Y.  Supp.  560.  Where  a  will  created 
a  trust  to  apply  the  rents  and  profits  to  the  use  of  a  son  for  life,  remainder 
to  his  heirs,  and  further  provided  that  he  was  entitled  to  the  corpus  if  at 
any  time  during  life  he  discharged  all  his  debts  and  liabilities  and,  in  the 
judgment  of  the  executors,  was  solvent,  the  executors,  in  determining  the 
son's  solvency,  should  not  consider  debts  discharged  in  bankruptcy  or 
barred  by  the  Statute  of  Limitations.    Young  v.  Young,  127  App.  Div.  130; 

But  where  there  is  no  provision  for  forfeiture,  and  nothing  to  indicate  an 
intention  that  vesting  is  to  d|f pend  upon  performance,  a  provision,  in  terms 
a  condition,  will  be  held  to  import  a  covenant,  and  not  a  condition.  Cun- 
nirigham  v.' Parker,  146  N.  Y.  29,  65  St.  Rep.  774.  The  condition -may  be 
either  precedent  or  subsequent.  If  precedent,  the  estate  vests  upon  its 
performance;  if  subsequent,  it  vests  upon  the  testator's  death,  subject  to 
be  divested  by  nonperformance.  Five  Points  House  of  Industry  v.  Amer- 
mann,  11  Hun,  l&l;  American  Church,  etc.,  Soc.  v.  Griswold  College,  27 
Misc.  42,  58  N.  Y.  Supp.  3;  Matter  of  Woods,  33  Misc.  12,  67  N.  Y.  Supp. 
1123,  aff'd  61  App.  Div.  587,  168  N.  Y.  640.  A  bequest  to  a  charitable 
institution,  on  condition  that  it  care  for  a  certain  person,  is  vaUd,  and  the 
society  is  entitled  to  it,  if  willing  to  conform  to  the  conditions  imposed, 
although  previous  to  testator's  death  the  party  named  has  been  expelled 
from-  the  institution  for  a  violation  of  its  rules.  Ldvingston  v.  Gordon, 
84  N.  Y.  136.  So,  too,  where  the  will  provided  for  a  home  for  testator's 
mother  as  long  as  she  should  live  "  provided  she  accepts  the  same  at  the 
house  on  my  farm,  but  in  case  she  resides  or  stays  elsewhere  .  .  .  she  is 
not  entitled  to  any  support."     The  widow  was  directed  to  furnish  the 


1158  surrogates'  courts  §  931a 

mother  with  such  a  home.  The  house  burned  and  the  mother  went  to  live 
with  another  son.  Held,  that  board  for  the  mother  at  five  dollars  per  week 
should  be  charged  against  the  proceeds  of  a  sale  of  tha  lands  and  that  said 
proceeds  should  be  invested  by  the  coimty  treasurer  to  meet  such  con- 
tinuing expense.  Limy  v.  Whitney,  110  App.  Div.  462.  See  De  Veaux 
College  v.  Highlands  Co.,  63  App.  Div.  461.  Where  a  bequest  is  made  to  a 
corporation  for  its  own  benefit^  no  trust  is  created  by  a  suggestion  as  to 
the  use  of  the  fund.  Matter  of  Isbell,  1  App.  Div.  158,  37  N.  Y.  Supp.  919. 
S.  p.,  Preston  v.  Howk,  3  App.  Div.  43,  37  N.  Y.  Supp.  1070,  aff'd  154  N.  Y. 
734.  Where  a  will  attaches  to  a  legacy  an  enabling  condition,:  it  is  an 
immaterial  circumstance  whether  the  condition  is  fulfilled  before  or  after 
testator's  death.  Thus,  where  testator  directed  that,  upon  his  son  "M. 
attaining  the  age  of  twenty-one  years,"  his  executors  give  to  his  said  son 
the  smn  of  $10,000,  and  M.  became  twenty-one  years  of  age  before  his 
father's  death;  held,  upon  his  petition  to  compel  payment  of  a  portion 
of  his  legacy,  that  the  legatee's  attainment  of  majority  being  the  essence 
of  the  condition,  the  purpose  was  answered  by  his  coming  of  age  in  the 
lifetime  of  the  testator,  and  the  apphcation  was  granted.  Eisner  v.  KoehUr, 
1  Dem.  277.  Failure  to  perform  is  sufficient  to  warrant  the  inference 
thatthe  legatee  refused  the  bequest.  Haebler  v.  Eichler  Brewing  Co.j  42 
App.  Div.  95,  58  N.  Y.  Supp.  894.  Precedent  contingencies  are  such  as 
must  happen  or  be  performed  before  the  estate  can  vest  or  be  enlarged; 
subsequent  are  such  that,  by  their  failure  or  nonperformance,  an  estate 
already  vested  may  be  defeated.    2  Bl.  Comm.  154. 

There  are  no  technical  words  to  distinguish  them,  and  wJiether  they  be 
the  one  or  the  other  is  a  matter  of  construction,  and  depends  upon 
the  intention  of  the  party  creating  the  estate.  4  Kent  Comm.  124;  Towle 
ViRemsen,  70  N.  Y.  303.  See  Newkerk  v.  Newkerk,  2  Cai.  345,  where  the 
court  divided  on  the  question  whether  a  certain  condition  was  precedent 
or  subsequent.  ^ 

§  931a.  Validity  of  conditions. — ^A  provision  in  a.  will,  defeating  legacies 
if  it  is  contested,  is  valid  but  is  not  favored  and  should  be  construfed  strictly. 
Matter  of  Baramdonj  41  Misc.  380.  Where  a  will,  under  which  a  legatee 
claims  in  a  proceeding  to  procure  pajonent  of  his  legacy,  contains  such  a 
condition  against  contest,  and  the  legatee-  took  part  in  a  contest  of  the 
will,  it  is  competent  for  the  executor  to  dispute  the  validity  of  the  legatee's 

claim  on  such  ground. 

A  condition  against  disputing  one's  will  is  reasonable,  and  has  been  held  to  be  in  con- 
formity with  good  poUcy  in  view  of  its  purpose  to  preven,t  litigation,  and  will  be  held 
binding  and  valid.  See  Matter  of  Stewart,  Ransom,  Surr.,  1  Connoly,  412,  429,  and 
note  at  p.  430.  Such  provision,  it  seems,  wiU  not  defeat  an  infant's  rights,  if  the  special 
guardian,  in  the  discharge  of  his  duty  on  probate,  has  interposed  objections.  Bryant  v. 
Thompson,  59  Hun,  545.  , 

It  must  be  noted,  however,  in  this  connection,  that  there  is  a  difference  between  pro- 
ceedings intended  to  defeat  the  known  and  established  intention  of  a  testator,  such  as 
an  ordinary  "atteinpt  to  break  a  will"  by  contesting  its  probate  on  the- ground  of  lack 
of  testamentary  capacity,  or  undue  influence,  or  the  like,  and  a  proceeding  instituted  to 
obtain  an  adjiidicatioh  by  a  court  of  competent  jurisdiction  as  to  what  the  intention  ^ 
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of  the  testator  really  was.  See  Woodward  v.  James,  44  Hun,  95,  100,  affirmed  in  other 
particulars,.,115  N.  Y.  346.  See  opinion  of  Rollins,  Surr.,  Rank  v.  Camp,  3  Dem.  278, 
288.  A  legatee  also  forfeits  his  legacy  by  taking  a  legal  position  inconsistent  with  his 
position  under  the  will;  such  an  inconsistent  position,  for  example,  is  that  of  a  legatee 
who  brings  an  action  against  an  executor  alleging  ownership  of  certain  property  be- 
queathed by  the  wiU  to  other  legatees.  See  Matter  of  Bratt,  10  Misc.  491,  492,  citing 
Havens  v.  Sachet,  15  N.  Y.  365;  Caulfield  v.  Sullivan,  85  N.  Y.  153;  Matter  of  Noyes, 
5  Dem.  315;  Leonard  v.  Steele,  4  Barb.  21.  So  also  where  a  condition  is  attached  to  the 
legacy,  a  failure  to  comply  with  the  condition  operates  to  forfeit  the  legacy  and  the 
executor  may  set  up  such  failure  in  opposition  to  proceedings  for  the  payment  of  the 
legacy.  See  Matter  of  Bratt,  supra.  See  Matter  of  Hughes,  41  Misc.  75.  So  if  a  legacy 
is  stated  to  be  in  satisfaction  of  a  debt  the  legatee  must  elect  whether  to  claim  as  credi- 
tor or  to  take  the  bequest.  Steglich  v.  Schneider,  66  Misc.  390;  Caulfield  v.  Sullivan, 
85  N.  Y.  153,  158,  159. 

For  conditions  held  precedent,  see  Parmelee  v.  The  Oswego  <fc  S.  R.  R.  Co.,  6  N.  Y.  74; 
Kenyon  v.  See,  94  id.  363;  Bennett  v.  Culver,  97  id.  250;  Matter  of  Bratt,  10  Misc.  491. 
Conditions  subsequent,  see  Vail  v.  L.  I.  R.  R.  Co.,  106  N.  Y.  283;  Matter  of  Traver,  161 
N.  Y.  54;  Matter  of  Raab,  42  App.  Div.  141;  Collister  v.  Fassitt,  7  id.  20;  La  Chapelle  v. 
Burpee,  69  Hun,  436;  Nicoll  v.  N.  Y.  &  E.  R.  Co.,  12  N.  Y.  121;  Hogan  v.  Curtin,  88  id. 
162;  Garrett  v.  Scouten,  3  Dem.  334;  Towle  v.  Remsen,  70  N.  Y.  303.  See  Chaplin, 
Susp.  of  Power,  etc,  §  54.  For  conditions  held  void  as  against  public  policy,  see  Matter 
ofHdight,  51  App.  Div.  310;  Cruger  v.  Phelps,  21  Misc.  252;  O'Brien  v.  Barhley,  60  St. 
Rep:  520.  Thus  a  legacy  in  trust,  conditioned  upon  the  immediate  and  continued  en- 
gagement of  the  beneficiary  in  the  business  conducted  by  the  testator  in  his  lifetime, 
fails  upon  the  discontinuance  of  such  services,  although  caused  by  illness  and  permanent 
physical  disability.  Welsh  v.  Welsh,  20  Week.  Dig.  369.  If  a  legatee  upon  condition 
accepts  the  legacy,  and  enters  into  possession,  he  must  perform  the  condition,  however 
burdensome.  Soper  v.  Halsey,  85  Hun,  464,  33  N.  Y.  Supp.  105.  He  is  not  bound  to 
make  his  election  whether  or  not  to  take  the  bequest,  until  the  condition  and  value  of 
the  gift  can  be  reasonably  ascertained.  A  mere  design  or  intention  to  accept  will  not 
conclude  him,  or  prevent  a  retraction,  if  he  was  ignorant  of  the  real  estate  of  the  legacy, 
and  the  extent  of  the  charge  upon  it.  If  he  refuses  to  accept  the  legacy,  the  executor 
wiU  be  considered  as  a  trustee  holding  the  fund  for  the  benefit  of  those  interested  in 
the  legatory  charges. .  Wheeler  v.  Lester,  1  Bradf.  293;  Cronkite  v.  Cronkite,  I  Sup.  Ct. 
(T.  &  C.)  266;  Stoddard  v.  Johnson,  13  Hun,  606. 

§  932.  Legacy  to  executor. — A  legacy  to  a  person  named  as  executor 

in  the  will  is  a  conditional  legacy,  and  the  right  of  the  legatee  to  receive  it 

depends  upon  his  assumption  of  the  office,  unless  it  appears  by  the  will 

itself,  or  the  nature  of  the  legacy,  or  other  circumstances,  that  the  legacy 

was  given  as  a  mark  of  regard,  or  by  reason  of  relationship  of  the  legatee,  in 

which  case  the  legacy  will  be  considered  absolute  and  not  conditional.    But  ■ 

the  presumption  is  that  a  legacy  to  an  executor  was  given  to  him  in  that 

character,  and  hence  will  fail,  if  he  renounces  or  neglects  to  accept  the 

appointment,  or  if,  having  accepted,  he  gives  up  the  trust.     See  Morris  v. 

Kent,  2  Edw.  175.    In  Campbell  v.  Mackie  (1  Dem.  185),  the  testator  gave 

a  legacy  "to  my  friend  B.  or  his  heirs  one  thousand  dollars,"  and  named  B. 

as  an  executor.    Held,  that  the  bequest  was  not  designed  as  a  compensation 

^or  services  which  testator  expected  would  be  rendered  by  the  legatee  in 

the  administration  of  the  estate.    In  Matter  of  Cameron  (N.  Y.  Daily  Reg., 

Jan.  27,  1881),  the  testator  gave  12,000  to  each  of  his  executors.    One  of 

-  tliem  was  ten  days  thereafter  discharged  on  his  own  application.    Held,  that 

he  was  not  entitled  to  a  proportionate  share  of  the  legacy.    In  Fletcher  v. 

Hurd  (38  St.  Rep.  648, 14  N.  Y.  Supp.  388),  testator  bequeathed  the  residue 

of  his  estate,,  to  be  divided  among  the  executors  in  lieu  of  compensation  for 

services.    Held,  they  took  in  their  character  of  executors;  and  one  who 
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failed  to  apply  for  letters,  although  in  consequence  of  objectiojjs  raised; to 
his  serving  by  a  co-executor  and  a  legatee,  took  no  share  in  the  bequest.- 
Compare  Matter  of  Brigg,  39  App.  Div.  485,  57  N.  Y.  Supp.  390;  Matter  of 
Strong,  5  Misc.  433. 

An  alDsolute  gift  to  executors,  eo  nomine,  will,  at  law,  vest  in  them  individually,  eyen 
where  it  is  coupled  with  an  expression  of  confidence  that  they  will  follow  his  known 
wishes  (Fairchild  v.  Edson,  164  N.  Y.  199;  Matter  of  Murray,  124  App.  Div.  548;  Matter 
of  O'Regan,  62  Misc.  592.  See  Post  v.  Moore,  181  N.  Y.  15;  Walter  v.  Walter,  60  Misc. 
383) ;  but  if  the  gift  is  accepted  with  knowledge  of  its  purpose,  equity  will  intervene  ^nd 
impress  it  with  a  trust,  upon  the  theory  of  an  implied  promise,  in  favor  of  the  real 
beneficiary;  or,  if  the  trust  purpose  be  invalid,  for  the  testator's  next  of  kin.  Edson  v. 
Bartow,  154  N.  Y.  199,  215;  Jimmerson  v.  Ferguson,  57  Misc.  504;  Erdman  v.  Meyer, 
52  Misc.  256;  MiUer  v.  Hill^  64  Misc.  199.  Also  held,  in  the  Edson  case,  that  as  to  the 
other  two  executors  who  were  not  aware  of  their  appointment  or  of  the  provisions  of 
the  will,  until  its  pubUcation,  the  will  made  an  absolute  transfer  and  the  executors, 
taking  as  tenants  in  common,  and  not  as  joint  tenants,  were  entitled  to  two-thirds  of 
the  legacies  which  failed.  See  Trustees  of  Amherst  College  v.  Ritch,  91  Hun,  509,  aff'd 
151  N.  Y.  282;  Forster  v.  Winfield,  142  id.  327;  Trunkey  v.  Van  Sant,  176  N.  Y.  535. 
Compare  Clements  v.  Babcock,  26  Misc.  90;  People's  Trust  Co.  v.  Smith,  62  St.  Rep.  104; 
Christman  v.  Roesch,  132  App.  Div.  22. 

Where  a  trust  is  created  by  will,  a  secret  trust  cannot  be  fastened  thereon  unless  it 
arises  from  the  intent  of  the  testator,  and  from  the  promise  or  acquiescence  of-the  legatee. 
Smith  V.  Havens  Relief  Fund  Soc.,  44  Misc.  594,  90  N.  Y.  Supp.  168. 

In  our  discussion  of  assets  we  covered  §  2673  which  provides  as  to  an  executor  who  is 
decedent's  debtor: 

(a)  His  appointment  is  not  of  itself  a  discharge  of  the  debt. 

(6)  The  discharge  or  bequest  in  the  will  of  such  debt  is  not  vs^lid  against  decedent's 
creditors.  "It  must  be  construed  only  as  a  specific  bequest  of  such  debt  or  demand." 
It  must  be  inventoried  as  cash  and  be  available  to  pay  debts  if  needed.  If  not,  then 
paid  "in  the  same  manner  and  proportion  as  other  specific  legacies." 

§  933.  Cumulative  legacies. — Where  the  will  contains  two  legacies,  of 
the  same  thing  or  amount,  to  the  same  person,  whether  the  legatee  takes 
both  (in  which  case  they  are  called  cumulative)  or  only  one,  (the  second  being 
a  mere  repetition  of  the  first),  is  always  governed  by  the  intention  of  the 
testator.  The  presumption  is  that  the  latter  legacy  is  a  mere  repetition  or 
substitution;  but  where  the  two  are  in  different  instruments,  e.  g.,  where  one 
is  given  by  will  and  the  other  by  codicil,  the  presumption  is  that  both  are 
intended.  But  either  presumption  is  liable  to  be  controlled  and  repelled 
by  internal  evidence  and  the  circumstances  of  the  case.  De  Witt  v.  Yates, 
10  Johns.  156;  Southgate  v.  Continental  Trust  Co.,  74  App.  Div.  150;  Matter 
of  Moore,  131  App.  Div.  213. 

Where  a  specific  sum  is  bequeathed  in  a  will  to  one  who  is  also  named  as  one  of  a 
class  of  legatees,  he  is  entitled  to  both  legacies.  Matter  of  Becker,  39  Misc.  756,  80  N.  Y. 
Supp.  1115.  See  Southgate  v.  Continental  Trust  Co.,  74  App.  Div.  150,  aff'd, 176  N.  Y. 
588.  Where  the  directions  of  the  wiU  are  repugnant,  e.  g.,  where,  after  an  absolute  legacy 
of  money,  there  was  a  subsequent  direction  to  the  executors  to  invest  it  for  the  support 
of  the  legatee,  the  two  directions  are  inconsistent,  and,  therefore,  void.  Borland  v.  Dor- 
land,  2  Barb.  63. 

§  934.  Legacyin  lieu  of  dower. — (See  below.  Interest  on  such  legacies).  * 
Legacies  or  devises  are  frequently  given  to  the  widow,  in  lieu  of  her  dower 
right.  In  such  case,  the  legatee  has  an  election  to  accept  or  refuse  the 
iegacy  or  devise.  The  election  once  made  is  conclusive  and  a  waiver  of  all 
rights  in  the  real  estate.  Orth  v.  Haggerty,  126  App.  Div.  Il8;  Matter  ofMer-. 
serau,  38  Misc.  208,  77  N.  Y.  Supp.  329.  This  right  of  election  is  wholly 
personal  to  the  widow  or  her  representative  {Flynn  v.  McDermot%  183  N.  Y. 
62;  Camardella  v.  Schwartz,  126  App.  Div.  334)' and  cannot  be  exercised  by 
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any  other  person.  Where  the  widow  is  insane  at  the  time  of  the  testator's 
death  and  continues  so,  her  silence  or  failure  to  enter  or  to  commence  action 
for  dower  is  not  an  election  to  accept  the  testamentary  provision,  and  even 
though  a  committee  has  been  appointed  and  the  widow  is  confined  in  an 
asylum,  the  State  commission  in  lunacy  has  no  authority  to  elect  on  her 
behalf.  Camardella  v.  Schwartz,  supra.  The  legacy,  if  accepted,  becomes 
a  debt  of  the  estate,  and  provision  must  be  made  for  its  payment  (Wilmot  v. 
Robinson,  42  Misc.  244),  in  preference  to  general  legacies  which  are  mere 
bounties  (Maiter  of  Woodbury,  40  Misc.  143,  81  N.  Y.  Supp.  503;  William- 
son v.  Williamson,  6  Paige,  298;  Matter  of  Dolan,  4  Redf.  511;  Isenhart  v. 
Brown,  1  Edw.  Ch.  411;  Ma«er  of  Brooks,  30  St.  Rep.  Ml;  Matter  of  McKay, 
5  Misc.  123) ;  even  though  the  value  of  the  legacy  exceeds  the  right  relin- 
quished. Matter  of  Woodbury,  supra;  Matter  of  Dolan,  supra.  In  cases 
where  the  will  does  not  declare,  in  express  terms,  that  such  legacy  is  in  lieu 
of  dower,  difficult  questions  may  arise  as  to  whether  the  widow  is  put  to  her 
election.  The  general  principle  is  well  settled,  that  unless  the  testator  has 
manifested  his  intention  to  deprive  her  of  her  dower,  either  by  express 
words  or  by  necessary  implication,  she  cannot  be  deprived  of  it  by  a  tes- 
tamentairy  provision  ia  her  favor.  Thus,  in  Matter  of  Fitter,  92  Misc.  706, 
■  Ketcham,  Surr.,  states  the  rule  as  to  trust  estates  clearly: 

"Where,  in  the  absence  of  an  express  provision  in  the  will,  this  question  is 
provoked  by  a  devise  of  lands  in"  trust,  the  rule  is  that  the  dower  is  preserved 
unless  there  is  an  obvious  incompatibiUty  between  the  actual  assignment  of 
dower  and  the  complete  operation  of  the  trust.  It  is  held  that  the  trust  is 
not  repugnant  to  the  assertion  of  dower,  unless  it  is  apparent  that  the  trust 
requires  the  possession  and  control  by  the  trustee  of  the  entire  lands  in- 
volved; and  the  courts  have  generally  looked  to  see  whether,  among  the 
trust  provisions,  there  was  a  direction  that  the  trustees  should  perform 
specific  duties  with  respect  to  the  lands,  which  by  their  nature  would  require 
entry  upon  the  premises  and  the  complete  and  exclusive  management 
thereof.  Thus,  the  duty  to  majse  repairs  and  improvements,  to  insure  build- 
ings, to  mortgage  and  to  lease,  or  otherwise  deal  with  the  premises  ia  a 
manner  which  would  be  impossible  if  there  were  an  assignment  of  dower  by 
metes  and  bounds,  has  been  held  to  be  controlling  evidence  of  an  intention 
to  exclude  the  widow  from  any  right  or  relation  to  the  lands.  Matter  of 
Gordon,  172  N.  Y.  25;  Matter  of  Zahrt,  94  id.  605;  Tobias  v.  Ketchum,  32  id. 
319;  Matter  of  Gale,  83  Misc.  Rep.  686,  and  cases  cited." 

It  is  held,  indeed,  that  the  claim  of  dower  must  be  inconsistent  with, 
or  repugnant  to,  the  provisions  of  the  will,  before  an  intention  to  bar  the 
dp^yer  can  be  implied;  that,  in  other  words,  the  claim  cannot  be  resisted 
by  implication,  unless  its  allowance  would  disturb  or  disappoint  the  will. 
Matter  of  Gordon,  172  N.  Y.  25.  See  Fuller  v.  Yates,  8  Paige,  328;  Hawley 
V.  James,,  5  id.  318;  Wood  v.  Wood,  id.  596;  Sanford  v.  Jackson,  10  id.  266; 
Adsit  V.  Adsit,  2  Johns.  Ch.  451;  Lupton  v.  Lupton,  id.  614;  Babcock  v. 
Stoddard,  3  Sup.  Ct.  (T.  &  C.)  207;  Fem-e  v.  Toole,  84  N.  Y.  95;  Bullard  v. 
Benson,  1  Dem.  486;  Close  v.  Eldert,  30  App.  Div.  338;  Purdy  v.  Purdy,  18 
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id.  310;  Kimbel  v.  Kimbel,  14  id.  570;  Conner  v.  Wa&on,  1  id.  54;  Gray  v. 
Gra?/,  5  id!.  132;  H or stmann  v.  FZe^e,  61  t(i.  518,  70  N.  Y.  Supp.  596,  aff'd 
172  N.  Y.  381;  MiUer  v.  Miller,  22  Misc.  582;  Hopkins  v.  Cameron,  Mid. 
688;  Fenton  v.  Fewfow,  35  id. '479;  Ma«er  o/  Grotian,  id.  257,  30  id.  23; 
Duncklee  v.  Butler,  id.  58.  Compare  Nelson  v.  Brown,  144  N.  Y.  384; 
Jurgens  v.  iBogge,  16  Misc.  100;  ZoesZ?/  v.  Koezly,  31  id.  397,  65  N.  Y. 
Supp.  613;  Wilson  v.  TFiZson,  120  App.  Div.  581;  Casey  v.  McGowan,  50 
Misc.  426;  Hortsmann  v.  FZegre,  172  N.  Y.  381;  Schreiner  v.  Schreiner,  63 
Misc.  601.  In  KZein  v.  Hayek,  5  Redf.  210,  it  appeared  that  the  testator 
was  divorced  from  his  wife,  and  though  forbidden  to  remarry,  thereafter 
cohabited  with  N.  as  his  wife  without  a  marriage.  By  his  will,  he  gave  to 
his  "beloved  wife,"  N.,  all  his  household  furniture,  plate,  etc.,  in  lieu  of 
dower.  Payment  of  the  annuity,  "in  lieu  of  dower,"  was  opposed  by  those 
interested  in  the  residuary  estate,  on  the  ground  that  it  was  void.  Held, 
that  the  misdescription  of  the  legatee  as  testator's  wife  did  not  avoid  the 
legacy,  as  there  was  no  ambiguity  in  respect  to  the  person  intended,  and 
no  fraud  was  practiced  on  the  testator;  that  the  expressed  consideration, 
"in  lieu  of  dower,"  though  imtrue  and  impossible,  did  not  avoid  the  legacy, 
since  no  consideration  was  necessary  to  its  vahdity.  As  to  what  will  be 
deemed  to  be  an  acceptance  of  the  bequest,  see  Grout  v.  Cooper,  9  Hun, 
326;  Matter  of  Johnson,  50  Misc.  99.  As  to  contribution  by  parties  bene- 
fited from  widow's  election  to  take  or  refuse  provision,  see  Tehan  v.  Tehan, 
83  Hun,  368;  Matter  of  Lawrence,  36  Misc.  275;  and  s.  c,  37  id.  702.  See 
also  Cons.  L.  1909,  chap.  52,  §201  (Laws  1896,  chap.  547,  §  181),  as  to 
when  widow  is  deemed  to  have  elected  to  accept  provision,  in  lieu  of  dower. 
Every  provision  for  a  widow,  in  lieu  of  dower,  is  forfeited  in  a  case  in  which 
sl;ie  would  forfeit  her  dower.  Cons.  L.  1909,  chap.  52,  §  202  (Laws  1896, 
chap.  547,  §  182). 

§  935.  To  executor  in  lieu  of  commissions. — A  provision  niade  by  the 
will  for  specific  compensation  to  the  executor,  is  declared  by  the  statute 
(Code  Civ.  Proc.,  §  2753)  to  be  a  full  satisfaction  for  his  services,  in  lieu 
of  the  commissions,  unless  he  elects  to  renounce  all  claim  to  such  specific 
legacy.  He  is  not  required  to  elect  which  he  will  accept,  until  he  has 
sufficiently  ascertained  which  will  be  the  more  advantageous.  But  to  put 
him  to  his  election,  the  language  of  the  will  should  clearly  indicate  that 
the  legacy  was  intended  as  a  specific  compensation  for  his  services;  if  it 
does  not,  his  right  to  charge  commissions  is  not  defeated.  Matter  of  Mdson, 
98  N.  Y.  527. 

§  936.  Legacies  to  creditors. — The  rule  that  a  legacy  to  a  creditor  is' a 
satisfaction  of  the  debt  is  one  of  presumption,  and  is  subject  to  many 
exceptions.  In  general,  a  legacy  implies  a  bounty,  and  not  a  payment. 
Reynolds  v.  Robinsori,  82  N.  Y.  103;  Sheldon  v.  Sheldon,  133  N.  Y.  1,  44 
St.  Rep.  260;  Smith  v.  Murray,  1  Dem.  34.  In  Adams  v.  Olin,  21  Civ.  Proc. 
Rep.  227,  a  gift  to  the  testator's  wife  in  heu  "of  all  dower  or  other  interest 
in  rny  property  and  estate,"  Held,  not  to  require  the  satisfaction  of  a  debt, 
from  the  husband  to  the  wife  for  the  amount  of  her  separate  estate,  held 
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by  him  for  investment,  especially  where  the  books  of  the  testator  indicated 
the  continuance  of  the  obUgation  by  entries  made  subsequent  to  the  date 
of  the  will.  See  Matter  of  Sherman,  24  Misc.  65,  53  N.  Y.  Supp.  376.  But 
where  one  accepts  a  bequest  and  is  put  to  his  election  between  the  gift 
in  the  will  and  a  claim  against  the  estate,  his  acceptance  of  the  former  is  a 
satisfaction  of  the  latter;  and  it  is  immaterial  whether  what  he  takes  turns 
out  to  be  of  greater  or  less  value  than  that  which  he  surrendered.  Caulfield 
V.  SvMvan,  85  N.  Y.  153.  The  cases  justify  the  following  statement  of 
doctrine  on  this  subject: 

(1)  A  legacy  is  never  deemed  a  satisfaction  of  a  debt  contracted  after 
the  date  of  the  will.    Matter  of  Enos,  61  Misc.  594. 

(2)  It  is  not  considered  a  payment,  when  the  will  contains  an  express 
direction  that  the  debts  and  legacies  shall  be  paid,  such  as  "after  all  my 
debts  and  legacies  are  paid,  then  I  give,"  etc.,  or  words  of  like  import. 
An  express  direction  for  the  payment  of  all  the  testator's  debts,  rebuts 
the  presumption  that  a  legacy  to  a  creditor  was  intended  as  a  satisfaction 
of  the  debt.  Fort  v.  Gooding,  9  Barb.  371.  '  See  Bougkton  v.  Flint,  5  Abb. 
N.  C.  215,  74  N.  Y.  476.  The  common-law  right  of  a  creditor  of  the  tes- 
tator, appointed  the  executor  of  his  will,  to  pay  himself  first,  if  his  debt 
is  by  specialty  or  of  record,  and  his  right  of  retainer  to  that  end,  has  been 
abolished  in  this  State.  2  R.  S.  88,  §  33;  Code  Civ.  Proc,  §  2682,  former 
§  2719.  See  Williams  v.  Purdy,  6  Paige,  166;  Smith  v.  Kearney,  2  Barb. 
Ch.  533;  Treat  v.  Fortune,  2  Bradf.  116. 

(3)  Where  the  particular  motive  or  purpose  of  the  legacy  is  stated  in  the 
will,  e.  g.,  as  a  token  of  regard,  or  from  ancient  friendship,^  or  from  relation- 
ship, and  the  hke,  it  will  not  be  deemed  a  satisfaction  of  the  debt.  Where 
a  man,  who,  at  the  time  of  his  death,  owed  his  brother  the  sum  of  $890.81, 
leaves  a  will,  in  which,  after  reciting  that  "in  making  this  will  I  consider 
I  am  doing  my  duty  and  trying  to  repay  those  who  have  been  good  and 
Hind  to  me  during  my  long  and  tedious  illness,"  he  bequeaths  16,000  and 
all  his  jewelry  to  his  brother,  subh  bequest  is  not  to  be  considered  as  having 
been  intended  as  a  payment  of  the  testator's  debt  to  his  brother.  Matter 
of  Arnton,  106  App.  Div.  326. 

(4)  Where  the  legacy  is  contingent  and  uncertain,  or  payable  at.  a  future 
time,  or  upon  condition,  it  is  not  a  satisfaction. 

(5)  Where  the  legacy  is  less  than  the  debt,  or  the  debt  is  unUquidated, 
or  in  negotiable  paper,  or  in  a  current  account,  the  debt  is  not  satisfied. 

(6)  Where  the  legacy  is  of  a  different  nature  from  the  debt,  as  where  the 
testator  is  indebted  by  bond,  and  he  bequeaths  an  interest  in  land,  it  is 
not  a  satisfaction. 

(7)  A  specific  legacy  is  never  a  satisfaction,  unless  expressly  so  declared 
by  the  will,  and  it  is  so  accepted  by  the  legatee.  Willard  on  Exrs.  366; 
Williams  v.  Crary,  5  Cow.  370,  8  id.  246,  4  Wend.  443;  Clarke  v.  Bogardus, 
12  Wend.  67.  Compare  Mulheran  v.  Gillespie,  id.  349.  And  see  Eaton  v. 
Benton,  2  Hill,  576.  A  legacy  to  the  creditor's  -mie,  and  its  acceptance,  is 
not  an  extinguishment.    MvMieran  v.  Gillespie,  12  Wend.  349. 
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The  general  rule  is  that  the  effect  of  a  legacy  to  testator's  creditor  is 
governed  by  testator's  intent,  and  that  an  intention  thereby  to  pay  the 
debt  must  be  either  evidenced  by  the  language  of  the  provision  or  be  fairly 
inferable  from  the  circumstances.  Sheldon  v.  Sheldon,  133  N.  Y.  1,  44  St. 
Rep.  260.  In  that  case,  testator  gave  a  legacy  to  his  wife  expressly  in  heu 
of  dower.  Held,  not  to  cancel  the  wife's  claim  for  moneys  received  by 
the  testator,  the  claim  being  wholly  imUquidated  at  the  date  of  the  will, 
and  hable  to  be  largely  increased  or  diminished  before  his  death.  Compare 
Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  55  St.  Rep.  554. 

§  937.  Legacies  to  debtors. — A  bequest  by  a  creditor,  to  his  debtor,  of 
the  amount  of  his  debt  is  a  forgiveness  of  the  debt,  or  a  specific  legacy;  it 
is  not  a  pecuniary  legacy.  Sholl  v.  Shall,  5  Barb.  312.  As  to  the  effect 
of  a  bequest  to  the  obHgor's  wife,  of  the  interest  of  a  bond  which,  by  its 
terms,  was  to  bear  no  interest  till  after  demand,  see  Sweet  v.  Irish,  36 
Barb.  467.  A  legacy  to  a  debtor's  wife  is  not  subject  to  deduction 
of  the  husband's  debt.  Clarke  v.  Bogardv,s,  12  Wend.  67.  But  a  be- 
quest to  a  daughter  of  a  mortgage  given  to  secure  her  husband's  bond, 
will  include  the  latter.  Klock  v.  Stevens,  20  Misc.  383.  Compare  Matter 
of  Lee,  141  N.  Y.  58.  In  Williams  v.  Crary,  5  Cow.  368,  the  will  con- 
tained a  provision  directing  the  executors  to  enter  satisfaction  of  A.'s 
mortgage,  and  to  cancel  his  bond,,  upon  his  paying  $1,600.  The  bond 
and  mortgage  were  for  $4,000,  and  including  his  current  account 
against  the  testatrix,  the  balance  due  at  her  death  was  11,600.  Held,  not 
a  legacy,  but  a  proposition  of  settlement,  and  that  A.,  having  paid  the 
$1,600,  could  not  recover  on  his  accoimt.  See  Matter  of  Temple,  36  Misc. 
620.  The  naming  of  a  person  executor  in  a  will  does  not  operate  as  a  dis- 
charge or  bequest  of  any  just  claim  which  the  testator  had  against  the 
executor,  but  such  claim  must  be  included  among  the  credits  and  effects 
of  the  deceased  in  the  inventory,  and  the  executor  is  hable  for  the  same, 
as  for  so  much  money  in  his  hands  at  the  time  the  debt  or  demand  becomes 
due.  Code  Civ.  Proc,  §  2673;  adoptmg  2  R.  S.  84,  §  13;  The  discharge 
or  bequest;  in  a  will,  of  any  debt  or  demand  of  the  testator,  against  any 
executor  named  in  his  will,  or  against  any  other  person,  is  declared  by 
statute  not  to  be  valid  as  against  the  creditors  of  the  deceased,  but  is  to  be 
construed  only  as  a  specific  bequest  of  such  debt  or  demand.  Ibid.  For 
the  common-law  rule,  see  Rickets  v.  Livingston,  2  Johns.  Gas.  97.  The  provi- 
sion of  the  Revised  Statutes,  §  13,  does  not  discharge  a  lien  upon  real  es- 
tate by  which  the  debt  is  secured,  or  so  afi'ect  it  as  to  give  subsequent 
incumbrances  priority  of  lien;  it  merely  adds  to  the  original  obligation  a 
Uability  to  account,  as  executor,  for  the  debt;  and  until  the  executor,  in 
the  performance  of  his  trust,  has  paid  the  amoimt  of  the  debt,  and  thus  dis- 
charged it,  all  hens  by  which  it  is  secured  remain  in  force.  Soverhill  v. 
Suydam,  59  N.  Y.  140.  If  there  are  sufficient  assets  to  pay  debts  without 
it,  it  may  be  paid  in  the  same  manner  and  in  like  proportions  as  legacies  of 
that  kind.  In  any  case,  the  intention  to  relinquish  the  debt  must  be  clearly 
expressed  in  the  will,  or  otherwise  proven  {(Mark  v.  Bogardus,  2  Edw.  387; 
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Stagg  v.  Beekman,  id.  89) ;  the  presumption  is,  that  such  was  not  the  tes- 
tator's intention.  Matter  of  Leslie,  3  Redf.  280;  Matter  of  Foster,  15  Misc. 
175,  37  N.  Y.  Supp.  36;  Leask  v.  Hoagland,  64  Misc.  156.  A  direction  that 
advancements  be  not  deducted  from  a  child's  share,  does  not  release  a 
debt  incurred  subsequent  to  the  execution  of  the  will.  Rogers  v.  McGuire, 
90  Hun,  455.  In  Matter  of  Kilmer,  43  Misc.  494,  the  testator  bequeathed 
to  his  niece  the  sum  of  $3,000,  and  by  a  subsequent  clause  of  his  will  pro- 
vided that  "whatever  in  the  way  of  money  or  property  of  any  kind  my  said 
legatees  or  either  of  them  may  receive  or  may  have  received  from  me  in 
^my  lifetime  is  hereby  declared  to  be  an  absolute  gift,  and  in  no  sense  an 
advancement,  and  shall  in  no  way  be  considered  as  reducing  or  affecting 
any  of  the  legacies  herein  given; "  held,  that  a  note  given  by  the  niece 
prior  to  the  date  of  the  will,  renewed  from  time  to  time,  and  upon  which 
at  least  one  payment  had  been  made,  should  be  offset  against  the  legacy. 

The  right  of  the  executor  to  satisfy  a  demand  due  his  testator  from  one 
of  the  legatees,  out  of  his  legacy,  is  not  lost  by  the  numing  of  the  Statute 
of  Limitations  against  the  demand  after  the  testator's  death.  Leask  v. 
Hoagland,  supra. 

For  cases  where  debts  due  the  testator  were  offset  against  legacies,  see 
Matter  of  Warner,  39  Misc.  432,  79  N.  Y.  Supp.  363;  Matter  of  Boger,  41 
Misc.  598;  MaMer  of  Downs,  39  Misc.  621,  80  N.  Y.  Supp.  659;  Matter  of 
Timerson,  39  Misc.  675,  80  N;  Y.  Supp.  639;  Matter  of  Foster,  38  Misc. 
347,  77  N.  Y.  Supp.  922;  Matter  of  Bogart,  28  Hun,  468;  Rogers  v.  Murdock, 
45  Hun,  32;  Smith  v.  Murray,  1  Dem.  34. 

§  938.  Legacy  to  subscribing  witness. — Decedent  Estate  Law,  §  27, 
provides  that  where  a  subscribing  witness  is  a  legatee  under  a  will,  and  the 
will  cannot  be  proved  without  his  testimony,  the  legacy  as  to  him  is  void. 
Where  from  the  proceedings  had  upon  the  probate  of  the  will,  it  appears 
that  the  legatee's  testimony  was  indispensable  to  procure  such  probate, 
the  executor  is  bound  to  set  up  this  fact  in  dispute  of  the  vaUdity  of  the 
petitioner's  claim.  Matter  of  Orser,  4  Civ.  Proc.  Rep.  129.  But,  it  is  fur- 
ther provided  that,  "if  such  witness, would  have  been  entitled  to  any  share 
of  the  testator's  estate,  in  case  the  will  was  not  established,  then  so  much  of 
the  share  that  would  have  descended,  or  have  been  distributed,  to  such 
witness,  shall  be  saved  to  him,  as  will  not  exceed  the  value  of  the  devise 
or  bequest  made  to  him  in  the  will;  and  he  shall  recover  the  same  of  the 
devisees  or  legatees  named  in  the  will,  in  proportion  to,  and  out  of,  the 
parts  devised  and  bequeathed  to  them. 

§  939.  Abatement  of  legacy. — An  executor  cannot  be  required  to  pay 
a  legacy  in  full  where  the  circumstances  are  such  in  respect  to  a  deficiency 
of  assets  applicable  thereto  as  to  require  an  abatement  thereof.  An  abate- 
ment of  a  legacy  means  such  diminution  thereof  as  may  be  necessary  in 
order  not  to  injuriously  affect  the  rights  of  others  entitled  to  priority  or 
equaUty  of  payment  or  satisfaction.  This  rule  of  abatement  emphasizes 
the  advantage  which  specific  and  demonstrative  legacies  have  over  gen- 
eral legacies,  for  before  specific  legacies,  general  legacies  must  abate,  and 
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before  general  legacies  can  be  abated  residuary  bequests  must  abate.  See 
13  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  p.  130.  See  Farmers'  Loan  &  T. 
Co.  V.  McCarthy,  128  App.  Div.  621.  See  Matter  of  Heymann,  N.  Y.  Law 
Journal,  January  29,  1912,  Ketcham,  Surr.  In  Matter  of  Hinman,  32  Misc. 
536,  the  Surrogate  observed : 

"  The  general  rule  is  that  where  the  assets  prove  insufficient  to  pay  the 
general  legacies  in  full  and  all  the  general  legatees  are  volunteers,  the  gen- 
eral legacies  must  abate  proportionately  inter  se,  in  the  absence  of  an  intent 
on  the  part  of  the  testator  to  prefer  one  general  legacy  to  another.  Under 
some  circumstances  the  courts  have  foimd  an  intention  to  prefer  without 
express  words  on  the  part  of  the  te'stator.  The  leading  case  establishing 
this  construction  by  the  courts  is  Lewin  v.  Lewin,  2  Ves.  415.  In  that  case 
the  executor  was  directed  to  pay  an  annuity  to  the  wife  for  the  maintenance 
of  a  child.  Lord  Hardwicke  declared  that  it  was  a  strong  case  to  show  that 
the  annuity  was  intended  to  be  preferred,  especially  in  view  of  the  fact 
that  it  was  a  provision  for  a  child  otherwise  unprovidfed  for. 

"In  New  York,  the  rule  established  in  Lewin  v.  Lewin,  seems  to  Jiave 
been  followed.  In  this  State  it  has  been  held  that  legacies  for  support  and 
maintenance  of  wife  and  child,  otherwise  improvided  for,  do  not  abate  with 
general  legacies.    Stewart  v.  Chambers,  2  Sandf.  Ch.  393. 

"  The  principle  has  also  been  extended  to  the  analogous  case  of  a  bequest 
by  a  wife  for  the  support  of  her  husband.  Scofkld  v.  Adam^,  12  Hun, 
366. 

"The  principle  seems  to  have  been  further  extended  to  bequests  for 
the  maintenance  of  minors  who  are  near  relatives  of  the  decedent.  Petrie 
V.  Petrie,  7  Lans.  93. 

"The  principle  referred  to  seems  to  have  been  approved  in  Bliven  v. 
Seymour,  88  N.  Y.  475,  and  in  Matter  of  Chauncey,  119  N.  Y.  84.  But  it 
would  seem  to  be  the  prevailing  opinion  that  the  rule  should  not  be  further 
extended  by  mere  construction.  3  Pom.  Eq.  Juris.  77 ;  2  Williams,  Exec. 
(7th  Am.  ed.),  661;  Roper,  Legacies  (2d  Am.  ed.),  422;  Woerner,  Adm. 
988.  In  Matter  of  Brown,  42  Misc.  444,  it  was  extended  to  prevent  abate- 
ment of  legacy  of  amount  due  on  a  bond  and  mortgage  made  by  an  adopted 
child  who  borrowed  the  money  to  build  a  home  to  be,  and  which  was, 
shared  by  testator.  In  Matter  of  Wenner,  125  App.  Div.  358,  aflF'd  193  N.  Y. 
672;  held  a  legacy  to  a  sister  must  abate  -pro  rata,  in  the  absence  of  proof 
that  she  was  'otherwise  unprovided  for,'  citing  above  cases. 

"A  general  legacy,  given  for  a  specific  purpose,  abates  with  other  gen- 
eral legacies.    Wetmore  v.  N.  Y.  Institviion  for  the  Blind,  9  N.  Y.  Supp.  753. 

"In  the  case  at  bar,  testator  gives  to  his  sister  $4,000.  He  gives. to  his 
brother  $4,000  in  trust,  From  the  will  I  cannot  find  any  intention  to  prefer 
the  brother  over  the  sister.  It  does  not  appear  in  any  way  that  the  brother 
was  dependent  upon  the  testator  during  his  lifetime  for  his  support  and 
maintenance;  nor  does  it  appear  that  the  relations  of  the  testator  to  the 
brother  were  any  closer  or  nearer  than  his  relations  to  the  sister."  See  opin- 
ion of  referee  in  Matter  of  Gibson,  N.  Y.  Surr.  Ct.  filed  Oct.  13, 1915,  affirmed 
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by  App.  Div.  Jan.,  1916,  as  to  application  of  rules  indicating  intent  to 
prefer  legatee  and  prevent  abatement. 

But  legacy  to  Cemetery  was  directed  to  be  paid  in  full,  citing  Wood  v. 
Vandenburgh,  6  Paige,  285.    Styled  a  legacy  "for  piety." 

Where  there  are  several  legacies  belonging  to  the  same  class  they  must 
a;bate  ratably.  If  there  be  several  "  equally  appealing  for  preference  upon 
grounds  of  equal  weight  and  influence  they  will  be  classed  as  of  equal  rank 
and  abate  equally."  So  held  by  Ketcham,  Surr.,  in  Matter  of  Dougherty, 
64  Misc.  230,  where  legacies  were: 

(a)  For  support  of  stepson; 

(b)  To  one  requested  to  act  as  his  guardian  ia  committee;        * 

(c)  To  cemetery. 

Certain  legacies,  however,  are  excepted  from  this  rule  of  abatement. 
For  example,  a  bequest  in  lieu  of  dower,  which,  if  accepted  by  the  widow, 
places  her  in  the  position  of  a  purchaser  for  a  consideration,  must  be  paid 
without  abatement  in  preference  to  other  general  legacies.  Brink  v.  Mas' 
terson,  4  Dem.  524,  526,  citing  Babcock  v.  Stoddard,  3  T.  &  C.  207;  Isenhart 
V,  Brown,  1  Edw.  Ch.  411.  This  right  of  the  widow  to  exemption  from 
abatement  can  be  maintained  as  against  other  voluntary  legatees  but  yields 
to  the  rights  of  creditors.  Beekman  v.  Vanderveer,  No.  2,  Rollins,  Surr.,  3 
Dem.  619,  622,  and  cases  cited.  See  Sandford  v.  Sandford,  4  Hun,  753; 
Pittman  v.  Johnson,  35  Hun,  38.  It-  seems  that  it  makes  no  difference 
whether  the  legacy  given  in  heu  of  dower  exceeds  the  value  of  the  dower 
right.  Matter  of  Brooks,  2  Connoly,  172;  Matter  of  Dolan,  4  Redf.  511; 
Orton  v.  Orton,  3  Kpyes,  486 ;  Matter  of  McKay,  5  Misc.  123, 126.  But  if  the 
will  distinctly  provides  that  in  case  of  a  deficiency  of  assets  all  legacies 
given  should  abate  ratably,  it  seems  to  have  been  held  that  a  legacy  given 
in  |ieu  of  dower  is  covered  by  the  provision  of  the  will,  and  must  so  abate. 
Orton  V.  Orton,  3  Keyes,  486.  But  a  legacy  merely  given  to  a  wife  not  in 
lieu  of  dower  abatps  ratably  with  other  pecuniary  legacies.  See  Matter  of 
Williams,  f  Redf.  208. 

SUMMARY 

Specific  legacies  abate  only  if  required  to  pay  debts,  funeral  expenses  or 
expenses  of  administration.  See  generally  Taylor  v.  Dodd,  58  N.  Y.  335; 
Farmers'  L.  &  T.  Co.  v.  McCarty,  128  App.  Div.  621;  Matter  of  Brown,  42 
Misc.  444.  See  Matter  of  Tompkins,  9  Misc.  4^6;  Bevan  v.  Cooper,  7  Hui;, 
117;  rev'd  on  a  question  of  jurisdiction,  72  N.  Y.  317;  Taylor  v.  Dodd,  58  id. 
335;  Pierrepont  v.  Edwards,  25  N.  Y.  128;  Newton  v.  Stanley,  28  id.  61;Gid- 
dings  v.  Seward,  16  id.  365.  A  legacy  of  a  specified  amount  "  in  government 
bonds"  held  a  general  legacy,  payable  in  a  certain  manner,  and,  therefore, 
subject  to  abatenient  in  case  of  deficiency.  Matter  of  Newman,  4  Dem.  65; 
Tift  V.  Porter,  8  N.  Y.  516. 

General  legacies  abate  ratably  unless  legatee  is  special  object  of  testator's 
bounty  and  providing  care,  or  they  be  legacies  on  a  consideration. 
Williamscm  v.  Williamson,  6  Paige,  298;  Waters  v.  Collins,  3  Dem.  374, 
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and  cases  infra.  This  rule  does  not  apply,  however,  where  such  legatees 
are  otherwise  liberally  provided  for.  Matter  of  Carr,  24  Misc.  143,  53 
N.  Y.  Supp.  555;  Matter  of  Wenner,  125  App.  Div.  358,  aff'd  193  N.  Y.  672. 

Residuary  legacies  must  await  satisfaction  of  aU  others.  See  Matter  of 
Title  G.  &  T.  Co.,  195  N.  Y.  339. 

Legacies  for  a  specific  purpose  will  not  abate  ratably,  since  the  specified 
purpose  is  proof  of  testator's  intent  to  prefer.  Matter  of  Franhenfieimer,  130 
App.  Div.  454,  aff'd  195  N.  Y.  346.' 

§  939a.  Demonstrative  legacies. — The  question  sometimes  arises 
whether  a  bequest  was  intended  by  the  testator  to  be  paid  fet  all  events, 
the  fund  being  pointed  out  by  the  way  only  of  demonstration.  The  leading 
principle  is  that  when  a  testator  bequeaths  a  sum  of  money,  or,  what  is  the 
same  thing,  a  life  annuity,  in  such  a  manner  as  to  show  a  separate  and  in- 
dependent intention  that  the  money  shall  be  paid  to  the  legatee  at  all 
events,  such  intention  will  not  be  permitted  to  be  overruled  merely  by  a 
direction  in  the  will  that  the  money  is  to  be  raised  in  a  particular  way  or  out 
of  a  particular  fund ;  although  no  positive  rule  of  ready  application  to  every 
case  can  be  laid  down.  Each  case  will  depend  upon  a  consideration  of  all 
the  material  provisions  of  the  will,  and  of  the  extrinsic  circumstances  re- 
specting the  testator's  family  and  estate,  which  may  be  fairly  brought  to 
bear  upon  the  question  of  intent.  Pierrepont  v.  Edwards,  24  How.  Pr.  419; 
Gidding's  v.  Seward,  16  N.  Y.  365.  Where  the  only  insurance  upon  the 
life  of  a  testator  in  force  at  his  death  was  a  policy  for  two  thousand  dollars 
payable  to  his  wife  and  three  daughters,  his  bequests  of  specific  amounts 
"to  be  paid  out  of  my  life  insurance"  are  void,  and  cannot  be  paid  out  of 
the  general  estate.    Matter  of  Tinney,  49  Misc.  213. 

§  940.  Ademption  of  legacies. — There  is  one  disadvantage  inherent  in 
a  specific  legacy.  Where  a  legacy  is  specific  the  legatee  can  take  nothing 
unless  the  legacy  remain  in  specie  at  the  death  of  the  testator.  If  in  the 
lifetime  of  the  testator  it  has  been  destroyed,  consumed,  sold,  exchanged 
or  in  any  manner  disposed  of,  so  that  nothing  remains  in  the  estate  to  which 
the  dispositive  words  of  the  will  can  be  deemed  applicable,  the  legacy  is 
of  no  avail  to  the  person  named  as  legatee.  Abemethy  v.  Catlin,  2  Dem. 
341,  343.  A  legacy  so  destroyed,  consumed;  sold,  or  disposed  of  during 
the  lifetime  of  the  testator  is  said  to  have  been  adeemed.  See  discussion 
of  cases  in  Abernethy  v.  Catlin,  supra,  and  exceptions  there  noted  at  pp.  348 
et  seq.  To  prevent  this  doctrine  of  ademption  from  being  applied  in  a 
given  case,  it  is  usually  sought  to  be  established  that  the  legacy  is  not 
specific  but  at  the  most  demonstrative,  in  which  case  the  legacy  is  not  adeemed 
and  payment  thereof  may  be  secured.  See  Giddings  v.  Seward,  16  N.  Y. 
365;  Doughty  v.  Stillwell,  1  Bradf.  300;  Enders  v.  Enders,  2  Barb.  362. 
So  if  a  testator  bequeaths  a  certain  bond  and  mortgage  which  he  subse- 
quently forecloses,  he  works  an  ademption  of  the  legacy.  See  Beck  v. 
McGilles,  9  Barb.  56.  And  while  in  Doughty  v.  Stillwell,  supra.  Surrogate 
Bradford  held  that  the  testator  had  avoided  an  ademption  by  exchanging 
the  mortgage  bequeath^  for  a  new  bond  and  mortgage,  so  that  the  fund 
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or  legacy  "remained  the  same  in  substance  with  unimportant  alteration," 
yet  it  is  the  safe  rule  that  a  testator  who  gives  a  specific  legacy  of  ^his 
character  and  subsequently  destroys  or  disposes  of  the  very  thing  be- 
queathed, should  maintain  his  testamentary  provision  by  codicil  or  other- 
wise if  he  desires  to  give  effect  to  his  testamentary  desire.  See  Abernethy 
V.  Catlin,  2  Dem.  341,  350. 

Ademption  and  satisfaction  are  not  synonymous. 

If  A  bequeath  to  B  specific  property  which  proves  not  to  be  in  existence ' 
at  A's  death  it  is  said  to  be  adeemed,  cut  off.    Hosea  v.  Skinner,  32  Misc. 
653.    But,  if,  after  the  will,  A  give  to  B  the  thing  previously  bequeathed 
the  legacy  is  said  to  be  satisfied.    Burnham  v.  Comfort,  37  Hun,  216. 

Where  a  parent  bequeaths  a  legacy  to  a  child,  and  afterwards,  in  his 
lifetime,  gives  a  portion  or  makes  a  gift  to,  or  a  provision  for,  the  same 
child,  even  without  expressing  it  to  be  in  lieu  of  the  legacy,  if  the  gift  or 
provision  be  certain  and  not  merely  contingent,  if  no  other  object  be  pointed 
out,  and  if  it  be  ejusdem  generis,  then  it  will  be  deemed  an  ademption  of 
the  legacy  in  toto,  if  greater  than  or  equal  to,  and  pro  tanto,  if  less  than,  the 
provision  of  the  will.  Benjamin  v.  Dimmick,  4  Redf.  7,  headnote.  (See 
Advancements.) 

Where  testator  gave  a  legacy  of  certain  specified  shares  of  stock  to  A, 
directing  his  executors  to  transfer  them  to  A,  "or  the  proceeds  thereof 
when  realized,"  and  before  he  died  sold  the  shares,  and  invested  the  money 
in  bonds,  it  was  held  ademption  had  taken  place.  Hosea  v.  Skinner,  32 
Misc.  653. 

Where  a  legacy  of  $25,000  given  to  a  church  was  expressly  stated  to  be 
"for  the  purpose  of  paying  off  the  mortgage  on  said  church  or  chapel 
belonging  thereto,  which  was  assumed  for  the  purpose  of  building  said 
chapel,"  and  at  the  time  of -testatrix's  death  the  mortgage  had  been  re- 
duced by  $11,000,  part  of  which  had  been  paid  by  the  testatrix  in  her 
lifetime,  it  was  held  that  in  so  far  as  the  testatrix  had  contributed  to  the 
reduction  of  the  mortgage  in  so  far  the  principle' of  ademption  applied  to 
this  legacy  {Matter  of  Gasten,  16  Misc.  125,  127,  citing  Roper" on  Legacies, 
380),  biit  that  it  could  not  apply  further  as  there  can  be  no  ademption  by 
strangers.  And  the  learned  Surrogate  accordingly  directed  a  reference  to 
ascertain  the  amount  paid  by  the  testatrix  towards  the  reduction  of  the 
mortgage  by  which  amount  the  legacy  was  to  be  held  adeemed  upon  the 
entry  of  the  final  decree.  So  where  after  making  a  valid  will  testator 
becomes  insane  and  his  committee  disposes  of  the  subject  of  the  legacy, 
semble,  there  is  no  ademption.    Brandreth  v.  Brandreth,  54  Misc.  158. 

§  941.  Same^Devises. — But  in  respect  of  residuary  legatees,  this  doc- 
trine cannot  be  applied.  Hays  v.  Hibbard,  3  Redf.  28.  Except  where  the 
testator's  intent  is  explicit  and  clear.  Matter  of  Turfler,  23  N.  Y.  Supp. 
135.  Nor  can  it  be  apphed  to  devises  of  realty.  Burnham  v.  Comfort, 
108  N.  Y.  535.  And  in  any  event  the  burden  of  proving  ademption  is  upon 
the  executor.  Piper  v.  Barse,  2  Redf.  19.  Gifts  made  to  the  legatee  prior 
to  the  execution  of  a  will  or  in  execution  of  a  purpose  declared  and  begun 
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to  be  carried  out  -prior  to  the  execution  of  a  will,  wiH  not  adeem  a  legacy 
contained  in  such  a  will.  See  Matter  of  Townsend,  5  Dem.  147;  Matter  of 
Crawford,  113  N.  Y.  560.  Where  real  property  devised  by  a  will  is  taken 
in  condemnation  proceedings  before  testator's  death,  the  devise  is  revoked 
and  the  proceeds  cannot  be  demanded  by  the  devisee,  Ametrano  v.  Downs, 
33  Misc.  180,  aff'd  170  N.  Y.  388,  precisely  as  if.  testator  had  himself  sold 
the  land.  M'Naughtm,  v.  M'tfaughtmi,  34  N.  Y.  201;  Burnham  v.  Com- 
■fort,  108  N.  Y.  535;  Philson  v.  Moore,  23  Hun,  152.  The  principle  "there 
can  be  no  ademption  by  strangers"  it  seems  is  not  apphcable.  In  the 
Ametrano  case,  the  Court  of  Appeals  says: 

"  We  see  no  such  difference  between  a  voluntary  and  an  involuntary 
sale  of  the  devised  land  as  justifies  a  distinction  in  principle  in  the  ap- 
plication of  the  rule  that  where  the  testator  has  parted  with  the  subject 
of  the  devise,  all  claim  of  the  devisee  is  lost.  WhUe  there  is  no  authprity 
on  the  point  in  this  State  (there  is  said  to  be  none  in  the  country),  the 
question  presented  is  ,not  without  analogy  in  the  rule  which  determines 
in  cases  of  intestacy  the  character  of  the  proceeds  of  sales  by  operation  of 
law,  whether  they  are  to  be  considered  as  real  or  personal  property.  It 
is  settled  by  a  number  of  authorities  that  if  the  sale  be  made  by  execution 
or  judicial  decree  in  the  lifetime  of  the  intestate  the  proceeds  are  personalty 
and  go  to  the  next  of  kin,  while  if  made  after  his  death  they  are  real  estate 
and  go  to  the  heirs-at-law  (Graham  v.  Dickinson,  3  Barb.  Ch.  169;  Denham 
V.  Cornell,  67  N.  Y.  556),  except  where  the  property  belongs  to  an  infant 
or  to  an  incompetent  person,  in  which  case  the  proceeds  retain  their  original 
character  of  realty.  Sweezy  v.  Thayer,  1  Duer,  286;  Horton  v.  McCoy, 
47  N.  Y.  21." 

Sections  37  to  40  of  the  Decedent  Estate  Law  are  pertinent.  Under  §  37, 
if  A  wills  his  realty  to  B;  and  later  contracts  to  sell  it  to  C,  the  devise 
stands  subject  to  C's  right  to  specific  performance  from  B  on  paying  the 
consideration  A  contracted  for.  Walton  v.  Wajion,  7  Johns.  Ch.  258; 
Holly  V.  Hirsh,  135  N.  Y.  590. 

Under  §  38,  if  A  encumber  his  realty  devised  to  B,  the  will  stands,  but 
B  takes  the  realty  as  it  is  at  A's  death.  Or  if  he  sell  part,  the  revocation 
is  pro  tanto.    Varidemark  v.  Vandemark,  26  Barb.  416,  418. 

Under  §  39,  if  A  by  an  instrument  diminish,  but  not  wholly  divest,  his 
interest  in  land  devised  to  B,  and  the  instrument  is  silent  as  to  intent 
thereby  to  revoke  the  gift,  B  takes  only  what  would,  if  there  was  no  will, 
pass  to  A's  heirs.    See  Byirnham  v.  Comfort,  108  N.  Y.  535. 

Under  §  40,  if  the  provisions  of  the  instrument  [by  which  A  diminishes 
or  divests  his  interest  in  realty  devised  to  B]  are  wholly  inconsistent  with 
the  prior  devise,  the  devise  falls  except  the  conveyance  be  on  some  con- 
dition which  is  not  performed  or  some  contingency  which  does  not  happen. 
See  Walker  v.  Steers,  14  N.  Y.  Supp.  398. 

§  942.  Advancements. — This  subject  is  covered  under  Distribution, 
post,  g.  V. 

B^t  we  may  here  properly  observe:  The  doctrine  of  advancements,  in- 
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eluded  in  the  Statute  of  Distributions,  applies  only  to  cases  of  intestacy. 
Thompson  v.  Carmichael,  3  Sandf.  Ch.  120;  Hays  v.  Hibbard,  3  Redf.  28. 
But  courts  of  equity  have  always  treated  advancements,  by  way  of  por- 
tions, as  a  satisfaction  of  general  legacies  given  by  a  parent,  or  other  per- 
son standing  in  loco  parentis,  to  a  child  or  grandchild.  Such  an  ad- 
vancement will  be  presumed  to  have  been  made  in  satisfaction  of 
the  legacy.  Matter  of  Robinson,  45  Misc.  551.  Story's  Eq.  Jur.,  §§  1111, 
1112;  1  Roper  on  Leg.  374;  2  Wms.  on  Exrs.  1143;  Langdon  v.  Astor, 
16  N.  Y.  34;  Hine  v.  Hine,  39  Barb.  507;  Benjamin  v.  Dimmick,  4 
Redf.  7;  Lawrence  v.  Lindsay,  68  N,  Y.  108;  Matter  of  Weiss,  39  Misc. 
71,  78  N.  Y.  Supp.  877.  Compare  Stevens  v.  Stevens,  2  Redf.  265;  Oilman 
V.  Oilman,  63  N.  Y.  41.  A  direction  that  all  moneys  or  indebtedness  which 
should  appear  upon  any  inventory  or  ledger  or  book  of  account,  k^pt  by 
him  or  under  his  direction,  charged  as  due  to  him  from  any  or  either  of  his 
children,  or  from  Robert  College  (a  corporation),  and  as  outstanding  and 
unsettled  accounts  at  the  time  of  his  decease,  should  be  considered  as 
forming  part  of  his  estate,  and  that  a  discharge  from  such  indebtedness  by 
his  executors  should  be  deemed  and  taken  as  an  equivalent  to  an  equal 
amount  paid  to  such  child  or  college  on  account  of  his  or  its  share,  was  held 
valid  in  Robert  v.  Corning,  23  Hun,  299,  aff'd  89  N.  Y.  225.  See  Matter 
of  Merritt,  86  App.  Div.  179,  83  N.  Y.  Supp.  213,  aff'd  176  N.  Y.  608; 
Matter  of  Van  Home,  25  Misc.  391.  When  a  parent  procures  a  third  per- 
son to  convey  property  to  his  child,  for  a  consideration,  moving  from  him- 
self, the  presumption  is  that  it  is  an  advancement,  equally  as  where  he 
makes  the  conveyance  himself.  Piper  v.  Barse,  2  Redf.  19.  The'  circum- 
stance that  he  subsequently  executed  a  codicil  in  which  he  made  no  refer- 
ence to  the  legacy  has  no  weight  on  the  question.  Id.  As  to  whether 
an  advancement  made  in  stocks,  and  charged  on  the  testator's  books  at 
an  estimated  value,  may  be  regarded  as  a  satisfaction,  if  the  stocks  were 
valueless  at  the  time  the  charge  was  made,  see  Marsh  v.  Oilbert,  2  Redf. 
465.  See  also  Matter  of  Burdsall,  64  App.  Div.  346.  Whether  or  not  a 
conveyance  by  a  decedent,  in  his  lifetime,  to  the  wife  of  his  son,  was  an 
advancement,  is  a  question  of  fact  on  all  the  evidence.  See  Palmer  v. 
Culbertson,  143  N.  Y.  213.  Unless  the  will  so  requires  by  its  terms  or  by 
necessary  implication,  interest  is  not  to  be  charged  against  advancements. 
Matter  of  Keenan,  15  Misc.  368,  38  N.  Y.  Supp.  426;  sub  nam.  Matter  of 
Downdng,  72  St.  Rep.  823.    See  Cole  v.  Andrews,  176  N.  Y.  374. 

An  advance  to  enable  a  legatee  to  engage  in  business  is  not  within  the 
rule.  Lockwood  v.  Lodcwood,  3  Redf.  330.  Compare  Ebeling  v.  Ebeling, 
61  Misc.  537. 

As  to  advancement  by  way  of  a  marriage  portion,  see  Miller  v.  Coudert, 
73  App.  Div.  538,  77  N.  Y.  Supp.  296. 

The  intention  of  the  testator  may  be  shown  by  parol  evidence  (2  Whart. 
on  ^vid.,  §  1077;  Palmer  v.  Culbertson,  143  N.  Y.  213,  62  St.  Rep.  164),  and 
even  by  his  declarations,  if  made  at  the  time  of  making  the  advancement, 
biit  not  otherwise.    De  Oroff  v.  Terpenning,  14  Hun,  301,  and  cases  cited. 


1172  surrogates'  courts  §  942 

Compare  Phillips  v.  McCoombs,  53  N.  Y.  494.  In  Piper  v.  Barse,  2  Redf. 
19,  it  was  held,  that  the  burden  was  on  the  executor  to  prove  the  satisfac- 
tion raised  by  him  against  the  claim  of  the  legatee.  In  Camp  v.  Camp,  18 
Hun,  217,  the  testator,  having  before  his  death  advanced  various  sums  to 
several  of  his  children,  taking  from  each  a  written  receipt  for  the  sums,  "as 
a  part  of  my  apportionment  of  his  estate,"  "to  be  deducted  out  of  the  es- 
tate," etc.,  by  his  will  directed  his  executor  to  sell  his  real  and  personal  es- 
tate, and  divide  the  proceeds  equally  anlong  his  ten  children,  naming  them. 
Held,  that  as  the  will  did  not  direct  the  advances  to  be  charged  against 
the  recipients,  they  were  not  to  be  considered  in  dividing  the  estate.  See 
also  Bowron  v.  Kent,  190  N.  Y.  422.  Compare  Kinyon  v.  Kinyon,  6  Misc. 
584;  Hunt  v.  Osborn,  86  App.  Div.  464,  83  N.  Y.  Supp.  879,  aff'd  180 
N.  Y.  508;  Thorn  v.  De  Breteuil,  179  N.  Y.  64;  Matter  of  Kilmer,  43  Misc. 
494.  Where  a  son  executed  to  his  father  an  instrument  acknowledging 
an  indebtedness  to  him  for  moneys  advanced,  and  agreeing  that  the  same 
should  be  charged  as  an  advancement  against  his  portion  of  the  estate, 
and  further  agreeing  that  the  same  might  be  held  as  a  debt  due  the  estate, 
should  the  executor  desire  to  treat  it  as  such,  and  should  be  offset  against 
his  share  of  the  estate;  held,  that  the  executor  had  the  right  to  elect  to 
treat  the  indebtedness  as  a  debt^  instead  of  as  an  advancement,  and  could 
maintain  an  action  therefor.  Cole  v.  Andrews,  83  App.  Div.  285,  82  N.  Y. 
Supp:  152,  aff'd  176  N.  Y.  374. 

As  to  the  distinction  between  "advances"  and  "advancement,"  see 
Matter  of  Bartlett,  4  Misc.  380;  Ebeling  v.  Ebeling,  61  Misc.  537;  Bruce  v. 
Griscom,  9  Hun,  280,  aff'd  70  N.  Y.  612. 

Declarations  made  subsequently  to  the  making  of  the  advancement  may, 
perhaps,  be  shown,  to  rebut  the  presumption  of  satisfaction,  and  when  this 
is  done,  similar  evidence  to  the  contrary  will  be  allowed.  3  Greenl.  on 
Evid.,  §  366;  2  Whart.  on  Evid.,  §  97i;/Hine  v.  Hine,  39  Barb.  507;  De 
Groff  V.  Terpenning,  supra. 

The  testator's  books,  wherein  certain  sums  are  directed  to  be  taken 
from  a  child's  portion  as  bequeathed  to  him  by  the  will,  are  not  per  se  evi- 
dence of  advancements.  The  fact  of  advances  must  be  proved  by  evi- 
dence aliunde,  which,  in  connection  with  the  books,  would  be  sufficient 
for  that  purpose.  Benjamin  v.  Dimmick,  4  Redf.  7;  Lawrence  v.  Lindsay, 
68  N.  Y.  108;  s.  c,  on  new  trial,  sub  nom.  Lawrence  v.  Lawrence,  4  Redf. 
278 ;  Marsh  v.  Brown,  18  Hun,  319.  A  provision  in  a  will  requiring  advances 
made  to  a  testator's  children,  as  shown  by  his  books,  to  be  charged  against 
them  in  ascertaining  their  share,  is  rendered  ineffectual  by  a  subsequent 
entry  in  the  books  of  a  settlement  of  such  advances,  with  the  intention  of 
canceling  and  discharging  the  several  accounts;  there  being  no  force  to  the 
objection  that  such  act  is  equivalent  to  a  change  of  the  testamentary  in- 
strument and  can  only  be  evidenced  by  an  instrument  executed  in  ac- 
cordance with  the  Statute  of  Wills;  such  act  amounted  to  an  ademption 
of  the  gift  of  the  several  accounts.  Webster  v.  Gray,  54  Hun,  113,  7  N.  Y. 
Supp.  266.    A  finding  by  the  Surrogate,  that  a  gift  of  bonds  by  the  testator 
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in  his  lifetime  was  an  advance  upon,  and  in  part  satisfaction  of,  a  legacy, 
was  sustained  in  Matter  of  Williams,  39  St.  Rep.  815,  15  N.  Y.  Supp.  320. 
As  to  moneys  advanced  or  debts  contracted  after  the  execution  of  the 
will,  see  Rogers  v.  McGuire,  90  Hun,  455;  Rogers  v.  Rogers,  153  N.  Y.  343. 

There  is,  however,  no  presumption  of  satisfaction  where  the  advance- 
ment depends  upon  a  contingency,  and  the  legacy  is  certain  and  absolute, 
De  Graff  v.  Terpenning,  14  Hun,  301;  Arnold  v.  Haroun,  43  id.  278;  nor 
where  the  advancement  is  expressed  to  be  in  satisfaction  of  an  interest 
to  which  the  child  is  entitled  otherwise  than  under  the  will,  nor  where  the 
bequest  to  the  child  is  of  a  residue  or  some  portion  of  the  residue.  Hays  v. 
Hibbard,  3  Redf.  28;  in  which  case  it  is  not  regarded  as  a  portion. 

And,  clearly,  a  gift  to  a  child  will  not  be  held  to  be  an  advancement  when 
it  expressly  appears  that  the  parent  intended  it  should  not  be  so  considered. 
Matter  of  Morgan,  104  N.  Y.  74;  Matter  of  Munson,  25  Misc.  586.  It  has 
been  decided,  in  England,  Bennet  v.  Bennett,  40  L.  T.  (N.  S.)  379,  that  there 
is  no  legal  presumption  that  money  advanced  by  a  widowed  mother  to  her 
child  was  intended  as  a  gift,  and  not  as  a  loan,  such  as  there  is  in  the  case 
of  a  father;  because  there  is  no  such  legal  obligation  upon  her  to  support 
the  child.  Hence,  the  question  is  one  of  evidence  in  such  case.  The  prin- 
ciple of  ademption  by  subsequent  portion  has  not  been  applied  to  devises 
of  real  estate.    Redf.  on  Wills,  441. 

PAYMENT   OF   LEGACIES 

§  942a.  Petition  for  payment. — Proceedings  to  compel  payment  by  an 
executor  or  administrator  are 'placed  on  a  parity  of  practice  by  §  2687, 
whether  addressed  to  securing  payment  of  a  debt,  legacy,  distributive 
share,  or  the  delivery  of  specific  property.  The  section  has  been  discussed 
under  Payment  of  Debts.    We  summarize  the  discussion  by  saying: 

Time.  If  no  notice  to  creditors  has  been  published  and  3  months  have 
elapsed  since  letters  issued. 

Mode.  Petition  setting  forth  the  facts,  and  praying  for  citation  to  repre- 
sentative to  show  cause  why  he  should  not  pay. 

Return  day.  The  respondent  answers  and  may  show  "  good  and  sufficient 
cause"  why  he  should  not  pay. 

Result,  (a)  Dismissal  if  Surrogate  deem  time  not  yet  ripe,  (b)  Order 
to  pay,  in  whole  or  in  part,  or  on  giving  bond. 

§  943.  Legatee's  remedies. — ^A  legatee  may  if  he  so  desire,  sue  for  his 
legacy  in  an  action  against  the  executor  in  his  representative  capacity. 
But  if  so  he  must  allege  and  prove  demand  and  refusal  to  pay.  Beers  v. 
Strong,  128  App.  Div.  20.  If  he  is  a  residuary  legatee  he  must  join  as  de- 
fendants all  persons  interested  in  the  residue;  Tonnelle  v.  Hall,  2  Abb.  205; 
if  not  he  need  not  join  the  other  legatees.  Cromer  v.  Pinkney,  3  Barb.  Ch. 
466.  A  specific  legatee  may  sue  in  replevin.  Matter  of  Egan,  89  App.  Div. 
565.  The  Supreme  Court  has  concurrent  jurisdiction  with  the  Surrogate's 
Court  to  enforce  the  payment  of  legacies,  and  if  an  action  is  pending  under 
§  1819  of  the  Code,  it  will  be  a  bar  to  proceedings  before  the  Surrogate 
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by  the  same  plaintiff  to  require  the  defendants  to  render  their  account 
and  pay  the  legacy.  Lewis  v.  Moloney,  12  Hun,  207;  Pittman  v.  Johnson, 
35  Hun,  41,  aff'd  102  N.  Y.  724,  and  cases  cited.  If,  when  a  suit  is  begun  ^ 
under  §  1819,  proceedings  have  already  been  instituted  in  the  Surrogate's 
Court  for  an  account,  and  to  compel  the  defendant  to  pay  the  legacy  to 
the  plaintiff,  and  payment  of  the  amount  of  the  legacy  has  been  made 
into  the  Surrogate's  Court,  such  facts  would  constitute  a  bar  to  the  action, 
but  it  would  be  in  the  nature  of  an  affirmative  defense  and  would  have  to 
be  pleaded  as  such.  Wall  v.  Bulger,  46  Hun,  346,  348,  citing  Hendricks  v. 
Decker,  35  Barb.  298;  Henderson  v.  ScoU,  32  Hun,  413.  The  provisions  of 
§  1819  are  as  follows: 

If,  after  the  expiration  of  one  year  from  the  granting  of  letters  testamentary  or 
letters  of  administration,  an  executor  refuses,  upon  demand,  to  pay  a  legacy,  or 
distributive  shai:e,  the  person  entitled  thereto  may  maintain  such  an  action  against 
him,  as  the  case  requires. 

As  to  the  nature  of  the  action  to  be  brought,  and  various  principles  regu- 
lating the  proceedings  and  recovery,  see  Lewis  v.  Moloney,  12  Hun,  207; 
Nichols  V.  Nichols,  12  Him,  428;  Porter  v.  Kingsbury,  77  N.  Y.  164;  Brown 
V.  Knapp.,  17  Hun,  160;  Hoyt  v.  Hoyt,  17  Hun,  192;  Kerr  v.  Dougherty, 
17  Hun,  341;  Eberhordt  v.  Schuster,  6  Abb.  N.  C.  141,  and  Roundle  v.  Al- 
lison, 34  N.  Y.  180.  When  such  an  action  is  brought  the  executor  or  ad- 
ministrator cannot  set  up  want  of  assets  (see  §  1824,  Code  Civ.  Proc); 
nor  is  the  plaintiff's  right  to  recovery  affected  by  want  of  assets  except 
with  respect  to  the  costs  to  be  awarded  as  prescribed  by  law.  Ibid.  And 
it  is  expressly  provided  that  a  judgment  in  such  action  is  not  evidence 
of  the  assets  in  the  defendants'  hands.    Ibid. 

The  control  of  the  Surrogate  over  the  estate  affected  by  proceedings 
of  this  character,  although  he  has  no  jurisdiction  over  the  action  itself, 
is  safeguarded  by  requiring  leave  to  issue  execution  upon  the  judgment 
obtained  against  the  executor  or  administrator  in  his  representative  ca- 
pacity to  be  obtained  by  order  from  the  Surrogate  from  whose  court  the 
letters  issued.  See  §§  1825  and  1826,  Code  Civ.  Proc.  (already  discussed 
in  detail). 

Where  a  judgtrient  has  been  rendered  against  an  executor  or  administratof,  for 
a  legacy  or  distributive  share,  the  surrogate,  before  granting  an  order,  permitting 
an  execution  to  be  issued  thereupon,  may,  and,  in  a  proper  case,  must,  require  the 
applicant  to  filp  in  his  office,  an  undertaking  to  the  defendant,  in  such  a  sum,  and 
with  such  sureties,  as  the  surrogate  directs,  to  the  effect,  that  if  after  collection 
of  any  sum  of  money  by  virtue  of  the  execution,  the  remaining  assets  are  not  suffi- 
cient to  pay  all  the  sums,  for  which  the  defendant  is  chargeable,  for  expenses,  claims 
entitled  to  priority  as  against  the  apphcant,  and  the  other  legacies  or  distributive 
shares,  of  the  class  to  which  the  applicant's  claim  belongs,  the  plaintiff  will  refund 
to  the  defendant,  the  sum  so  collected,  or  such  ratable  part  thereof,  with  the  other 
legatees  or  representatives  of  the  same  class,  as  is  necessary  to  make  up  the  de- 
ficiency.   §  1827,  Code  Civ.  Proc. 

§  944.  Same— Proceedings  under  §  2687. — This  section  is  new,  re- 
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placing  former  §  2722.  It  may  still  be  said  that  it  prescribes  a  special  pro- 
ceeding, and  cannot  be  brought  on  by  motion,  or  by  order  to  show  cause. 
Matter  of  Moran,  58  Misc.  488;  Matter  of  Lyon,  1  Misc.  447;  Matter  of 
Hitchler,  21  Misc.  417.  Where  a  person  entitled  to  a  legacy  or  any  other 
pecuniary  provision  under  a  will  or  a  distributive  share  of  the  estate,  pre- 
sents a  petition  under  §  2687,  the  Surrogate  must  issue  a  citation  to  the 
executor  or  administrator  to  show  cause  why  a  decree  should  not  be  made 
directing  him  to  pay  the  petitioner's  claim. 

It  is  important  to  note  here,  to  avoid  being  misled,  that  the  practitioner 
must  relate  his  proceeding  to  the  proper  section  of  the  Code. 

I.  Section  2687  intimates  that  if  three  months  have  expired  since  letters, 
and  no  publication  of  notice  to  creditors  has  commenced  then  a  proceeding 
to  compel  payment  may  be  brought. 

This  implies  that  if  publication  has  commenced  the  legatee  must  await 
its  completion. 

The  section  also  permits  the  Surrogate  if  he  grant  the  application  to 
"direct  imme'diate  payment."  But  §  2688  says  "no  legacy  shall  be  paid 
(a)  before  the  completion  of  the  publication  of  notice  to  creditors,  if  such 
notice  be  published  (6)  or  if  none  be  published,  before  the  expiration  of  one 
year  from  the  time  of  granting  letters  (c)  unless  directed  by  the  will  or  by  a 
decree  on  an  accounting  to  be  sooner  paid. 

However,  bequests  of  specific  articles  of  property  (not  securities  rep- 
resenting money)  may  be  delivered  at  any  time,  in  the  discretion  of  the 
executor. 

The  words  "decree  on  an  accounting"  in  §2688  seem  to  mean  that 
when,  under  §  2687  the  executor  "shows  cause"  he  may  be  made  to  file 
an  intermediate  account,  which  under  §  2721  the  Surrogate  can  at  any 
time  order;  the  decree  on  which  complies  with  the  intent  of  §  2688. 

II.  The  respondent  may  b^  a  testamentary  trustee.  If  so  §§  2689-2690 
apply.  They  provide  also  for  a  special  proceeding  on  petition.  All  persons 
interested  must  be  cited.  A  hearing  must  be  had,  and  plenary  power  is 
vested  in  the  Surrogate  to  grant  the  desired  relief.    The  sections  read : 

§  2689.  Petition  to  compel  payment  of  legacy  or  delivery  of  property,  etc.,  by  a 
testamentary  trustee. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the  payment  of  money, 
or  the  delivery  of  personal  property,  by  a  testamentary  trustee,  he  may  present 
to  the  surrogate's  court  a  petition,  setting  forth  the  facts  ^hich  entitle  him  to  the 
payment  or  delivery,  and  praying  for  a  decree,  directing  payment  or  delivery  ac- 
cordingly; and  that  the  testamentary  trustee  and  all  other  persons  whose  rights 
or  interests  would  be  affected  by  the  decree  may  be  cited  to  show  cause,  why  such 
a  decree  should  not  be  made.  If  the  petitioner  is  so  entitled,  only  upon  the  happen- 
ing of  a  contingency,  or  after  the  expiration  of  a  certain  time,  he  must  show  in  his 
petition,  that  his  right  to  the  money  or  other  property  has  become  absolute. 

Former  §§  2804,  2806  of  this  Code,  modified,    i 

§  2690.    Id.   proceedings  upon  return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surrogate 
must  hear  the  allegations  and  proofs  of  the  parties,  and  must  make  such  a  decree 
in  the  premises,  as  justice  requires.    In  a  proper  case,  the  decree  may  require  the 


1176  surrogates'  courts  §  945 

testamentary  trustee,  who  is  unable  to  deliver  personal  property  to  which  the 
petitioner  is  entitled,  to  pay  the  value  thereof. 
Former  §  2805  of  this  Code;  modified. 

III.  The  applicant  may  be  in  need  of  the  support  the  testator  intended 
the  legacy  to  afford. 

This  class  of  application  is  a  preferred  one,  initiable  "at  any  time," 
addressed  to  the  Surrogate's  discretion,  calls  for  an  accounting  and,  a  cal- 
culation of  probabilities  of  adequacy  of  the  fund.  It  is  covered  by  §  2691 
which  reads: 

§  2691.     Decree  for  advance  payment  of  legacy,  etc.,  on^ving  security. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  satisfaction  of  any 
testamentary  provision,  or  distributive  share,  is  in  actual  need  of.  the  same  or  of 
some  part  thereof  for  his  support  or  education,  he  may  present  to  the  surrogate's 
court  his  petition  setting  forth  the  facts,  and  thereupon,  in  the  discretion  of  the 
surrogate,  a  citation  piay  issue  to  the  executor,  administrator  or  testamentary 
trustee  to  show  cause  why  the  prayer  of  the  petition  should  not  be  gratited. 

If  it  appears  on  the  return  of  the  citation,  that  the  amount  of  money  and  the 
value  of  the  other  property  in  the  hands  of  the  respondent  applicable  to  the  pay- 
ment of  debts,  legacies  and  expenses,  exceeds,  by  at  least  one-third  the  amount 
of  all  known  debts  and  claims  against  the  estate,  of  all  legacies  which  are.  entitled 
to  priority  over  the  petitioner's  claim,  and  of  all  legacies  or  distributive  shares  of 
the  same  class;  and  that  the  payment  or  satisfaction  of  any  testamentary  provision 
or  distributive  share,  or  some  part  thereof,  is  necessary  for  the  support  or  education 
of  the  petitioner,  whether  adult  or  infant,  or  of  his  family,  the  surrogate  may,  in 
his  discretion,  make  a  decree  directing  payment  or  satisfaction  accordingly,  on  the 
filing  of  a  bond,  as  provided  in  section  2688  of  this  title. 

Former  §  2723  of  this  Code,  modified.  From  2  R.  S.  98  (Part  2,  c.  6,  tit.  3),  §§  82, 
83;  Id.,  90,  §  44;  see  L.  1893,  c.  686. 

§  945.  Same — Petition. — The  following  precedent  can  be  adapted : 

Surrogate's  Court,  ' 

County  of 


Title. 
Petition  under 
i  2687.  To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  respectfully  shows  to  this  court  and 


I.  That  your  petitioner  resides  at  in 

II.  That  late  of  deceased,  departed  this  life 
leaving  his  last  will  and  testament  duly  admitted  to  probate 
by  the  Surrogate's  Court  of  the  county  of  .  by  decree  duly 
made  and  entered  on  the            day  of  19     ;  that  letters 

Note.    The  legatee,    testamentary  were  issued  thereupon  on  the  day  of 

if  not  a  specific  leg-    to  the  executor  therein  named. 

atee,  may  combine  in        HI.  That  by  said  will  a  legacy  of  dollars  was  be- 

his  petition  with  his  queathed  to  your  petitioner  and  that  more  than  3  months  have 
application  to  obtain  elapsed  since  letters  were  granted,  but  that  the  executor  has 
the  payment  of  his  not  begun  the  publication  of  the  notice  to  creditors  to  present 
legacy,  an  application  their  claims.  That  payment ,of  said  legacy  has  not  been  made 
to  compel  the  settle-  to  your  petitioner  by  said  executor  although  payment  of  the 
ment  of  the  account  of    same  has  been  duly  demanded. 
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an  executor.  In  such  IV.  Your  petitioner  is  informed  and  verily  believes  from  the 
case  an  additional  al-  inventory  of  the  personal  property  of  said  decedent  filed  by 
legation  should  be  in-    said  executor  on  the  day  of  (or  state  other  source 

serted  stating  that  he  of  information,  e.  g.,  testimony  before  transfer  tax  appraiser) ; 
has  not  accounted,  that  said  executor  has  money  or  other  personal  property  of  the 
And  the  prayer  for  estate  appUcable  to  the  payment  or  satisfaction  of  the  petition- 
relief  shoiild  be  en-  er's  claim  suflBcient  to  pay  the  same  and  which  may  be  so  applied 
larged  by  asking  that  without  injuriously  affecting  the  rights  of  others  entitled  to 
he.  be  directed  to  ac-  priority  or  equality  of  payment  or  satisfaction  with  your  peti- 
count. .  Matter  of  Ma-    tioner. 

cavlay,  94  N.  Y.  574,  Wherefore  your  petitioner  prays  that  the  respondent  be  cited 
aff'g  27  Hun,  577.  to  show  cause  why  he  should  not  pay  said  legacy  and  why  a 

decree  of  this  court  should  not  be  made  directing  said  executor 

to  pay  the  petitioner's  claim.    (Note.) 

(Signature.) 
(Verification.) 

We  repeat  that  the  proceeding  is  a  special  proceeding  and  must  begin 
by  petition  and  citation,  not  by  affidavit  and  order  to  show  cause.  Matter 
of  Moran,  58  Misc.  488. 

Ill  Matter  of  Tisdale,  110  App.  Div.  857,  is  presented  a  case  where  a 
legatee  (widow — ^in  heu  of  dower)  was  held  entitled  to  an  accounting 
under  former  §§  2722  and  2725,  subd.  3,  which  correspond  to  §§  2687  and 
2721  as  above  intimated. 

If  the  petition  be  under  §  2689  against  a  testamentary  trustee,  adapt 
the  precedent  accordingly,  noting  that  if  the  petitioner  is  entitled  "only 
upon  the  happening  of  a  contingency,  or  after  the  expiration  of  a  certain 
time,  he  must  s-how  in  his  petition"  that  he  is  already  so  entitled. 

If  the  legacy  is  needed  for  support  or  education  then  conform  the  petition 
in  its  preliminary  averments.  State  facts  showing  the  condition  of  need, 
not' mere  conclusions. 

Prior  support  by  testator,  interrupted  by  his  death,  is  a  good,  and  may  be 
a  controlling,  reason  for  granting  the  relief.  It  is,  in  this  class  of  applica- 
tion, imperative  to  pray  for  an  intermediate  accounting.  The  language  of 
§  2691  indicates  this  clearly. 

§  946.  Who  may  petition. — The  language  of  §  2687,  "Any  person  en- 
titled .  .  .  under  a  will,"  has  been  held  to  confine  the  benefit  of  the  section 
to  the  legatees  themselves,  and  that  it  cannot  be  extended  to  assignees  of 
legatees.  Peyser  v.  Wendi,  2  Dem.  221,  223,  224;  Matter  of  Wood,  38  Misc. 
64,  and  cases  cited.  But  if  a  legatee  who  has  temporarily  divested  himself 
of  his  right  under  §  2687  by  assigning  his  legacy,  secures  a  reassignment  of 
the  legacy  to  himself,  hewillbe  deemed  entitled  to  make  the  petition  to 
compel  payment  of  his  legacy  under  this  section.  Id.,  p.  226.  See  also 
Matter  of  Brewster,  1  Connoly,  172,  173.  Where  A  assigned  to  B  "all  my 
legacy  or  legacies  of  every  name  and  nature,"  it  was  held  not  to  include  an 
estate  in  expectancy  vested  in  A  on  the  death  of  another  remainderman. 
People's  Trust  Co.  v.  Harman,  43  App.  Div.  348. 

l/nder  §  2689,  the  description  is  substantially  the  same  "entitled  by  the 
terms  of  the  will." 
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Under  §  2691  also :  "  a  person  who  will  be  entitled  .  .  .  is  in  actual  need." 
The  petition  must  show  that  there  is  money  or  other  personal  property 
applicable  to  the  satisfaction  of  the  petitioner's  claim,  and  which  may  be 
so  applied  without  injuriously  affecting  the  rights -of  others  entitled  to 
priority  of  payment  or  satisfaction.    In  the  absence  of  such  an  allegation 
the  facts  required  under  the  section  could  not  be  said  to  be  proved  to  the 
satisfaction  of  the  Surrogate,  even  in  the  absence  of  any  answer  by  the 
executor  or  administrator.    See  Baylis  v.  Swartwout,  5  Redf .  395.    It  was 
held  prior  to  the  enactment  of  former  §  2472a,  that  if  there  are  several 
claimants  to  the  legacy,  one  claiming  under  an  attachment  against  the 
legatee,  and  another  by  assignment  from  such  legatee,  the  Surrogate  could 
not  tiy  their  dispute.    Matter  of  Ark'enburgh,  38  App.  Div.  473;  Matter  of 
Grant,  37  Misc.  161.  He  might,  however,  determine  whether  the  legacy  was 
in  fact  assigned.    In  re  Geis,  27  Misc.  490.    The  Surrogate  might  in  de- 
clining to  pass  on  the  dispute,  and  having  found  that  the  assignpient  was 
made,  make, a  decree  directing  paynient  to  the  assignee,  unlie§st]b,e; legatee 
commence  an  action  against  him  within  a  reasonable  time.   Matter  of  Grant, 
supra.    But  his  power  now  to  "ascertain  the  title"  is  adequate,  a,lthough 
§  2472a  is  omitted. 
§  947.  The  executor's  answer. — Formerly,  if  the  executor  or  adminis- 
'  trator  filed  a  written  answer,  duly  verified,  setting,  forth  facts  which  show 
that,  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  and 
denying  its  vaUdity  or  legality,  absolutely  or  on  information  and  belief, 
the  Surrogate  must  dismiss  the  proceedings  without  prejudice  to  an  action 
or  an  accounting.    Former  §  2722,  Code  Civ.  Proc. ;  Matter  of  McClouth, 
9  Misc.  385,  386,  citing  Fiester  v.  Shepard,  92  N.  Y.  251;  Matter  of  Stevens, 
20  M;isc.  159,  160.    See  also  Matter  of  Smith,  71  Misc.  99,  and  cases  cited. 

Now,  however,  the  Surrogate  has  discretion.  He  must  safeguard  due 
administration,  prevent  undue  preferences,  but  grant  unquestioned  rights. 
Hence  he  may  disnaiss,  or  direct  payment. 

The  answer, of  the  executor  must  set  forth  facts  which  show  the  situation 
to  enable  the  Surrogate  to  exercise  his  discretion  under  §  2687.  If  the 
Statute  of  Limitations  has  run,  he  should  set  it  up.  Matter  of  Cooper,  51 
Misc.  381.  If  an  executor  allege  that  the  legatee  is  indebted  to  the  estate 
in  a  sum  larger  than  the  legacy,  this  will  be  deemed  a  sufficient  answer  under 
the  section,  Charlick's  Estate,  11  Abb.  N.  C.  56;  Smith  v.  Murray,  1 
Dem.  34,  unless  the  Surrogate  asserts  the  right  to  try  the  question  of  offset. 
So  where  an  executor  alleges  payment  of  the  legacy,  it  will  be  held  a  suffi- 
cient denial.  Mumford  v^  Coddington,  1  Dem.  27.  So  where  residuary 
legatees  apply  to  compel  a  trustee  under  the  will  to  pay  the  balance  of 
their  legacies  alleged  to  have  been  retained  by  him  in  the  form  of  commis- 
sions, and  the  answer  denies  the  vaUdity  and  legality  of  the  claim,  it  yyas 
formerly  held  that  the  petition  was  properly  dismissed.  Hurlburt  v. 
Durant,  88  N.  Y.  121.  So  where  the  petitioner  was  a  religious  corporation 
and; the  execujbor  filed  a  verified  answer  showing  that  it  was  uncertain  that 
the  petitioner  was  the  corporation  to  which  the  legacy  had  been,  given,  anji 
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on  the  further  ground  that  the  amount  of  the  legacy  was  in  doubt,  it  was 
formerly  held  that  the  petition  was  properly  dismissed  on  the  ground  that 
the  Surrogate  had  no  power  to  take  proof  as  to  the  facts  put  in  issue. 
Matter  of  Redding  Meth.  Epis.  Church,  35  Hun,  315. 

Former  §  2722  was  amended  in  1911  so  as  to  admit  of  a  petition  "by 
the  attorney  general  in  any  case  where  a  decedent  died  intestate  as  to  any 
of  his  estate,  leaving  no  known  heirs  or  next  of  kin."  His  representative 
character  as  to  unkno\^  heirs  is  now  so  well  established  that  the  omission 
of  this  provision  as  unnecessary  does  not  destroy  his  right.  He  is  un- 
doubtedly a  "person  interested,"  or  the  statutory  representative  of  such 
person. 

It  is  manifest  that  the  object  of  these  provisions  of  the  Code  is  to  es- 
tablish a  mode  of  procedure  whereby  a  beneficiary  under  a  will  may  obtain 
prompt  relief  whenever  it  is  plain  that  the  rights  of  other  persons  cannot 
thereby  be  prejudiced;  but  it  does  not  extend  to  where  the  rights  of  third 
parties  are  involved  or  it  is  not  shown  to  the  satisfaction  of  the  Surrogate 
that  they  will  not  be  prejudiced.  The  proceeding  for  the  judicial  settle- 
ment of  the  executor's  account  in  which  all  these  matters  can  be  admin- 
istered and  adjusted,  is  a  preferable  one.  See  Beekman  v.  Vanderveer,  3 
Dem.  221,  225;  Riggs  v.  Cragg,  89  N.  Y.  479. 

In  this  summary  proceeding  a  legatee  may  not  collaterally  attack  some 
prior  adjudication  defeating,  or  passing  adversely  upon,  his  claim,  and 
which  M^as  not  appealed  from.  Hence,  the  executor  may  set  up  such 
former  adjudication  in  the  answer,  as  in  bar.  Matter  of  Stevens,  40  Misc. 
377. 

While  proceedings  for  the  judicial  settlepaent  of  an  executor's  account 
are  pending  a  Surrogate  will  not  as  a  rule  decree  payment  of  legacies  unless 
it  appears  to  his  satisfaction  that  some  very  good  and  controlling  reason 
or  necessity  therefor  exists.  Matter  of  Harris,  1  Civ..Proc.  Rep.  162.  Such 
necessity  appeared  in  Matter  of  Robinson,  75  Misc.  75. 

FORFEITURE  OF  LEGACY  BY  CONTEST 

It  is  competent  for  the  respondent  to  answer  that  by  the  terms  of  the 
will  the  legacy  is  forfeited  because  legatee  was  a  contestant.  But  it  is 
not  such  a  contest,  as  to  forfeit  a  legacy  given  in  such  terms,  if  the  legatee 
came  in  and  proffered,  in  good  faith,  a  later  will  than  the  one  propounded. 
Matter  of  Kathan's  Will,  141  N.  Y.  Supp.  705,  and  cases  cited.  It  is  a 
duty  so  to  do.  Matter  of  Kirkholder,  171  App.  Div.  153.  In  fact,  if  one 
having  such  will,  withholds  or  destroys  it,  it  is  a  felony  if  it  be  genuine 
and  it  be  destroyed  with  the  intent  to  prevent  probate.  Penal  Law, 
§  2052. 

But  if  the  alleged  later  will  be  foimd  to  be  not  genuine  and  to  have  been 
fraudulently  proffered,  then  the  legatee  will  not  be  relieved  of  the  forfeit- 
ure of  the  legacy. 

§  948.  The  order  or  decree. — The  decree  dismissing  the  proceeding  is 
elementary  and  needs  no  precedent.    It  may  properly  contain  a  provision 
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that  it  is  "without  prejudice."  If  the  application  be  granted  the  directing 
clause  should  cover  time  of  payment,  or,  where  support  of  applicant  is 
contemplated,  times  of  payment  or.  whether  in  whole  or  in  part,  also  con- 
dition arid  penalty  of  bond,  if  Gne  is  required.    See~§  2688. 

§  949.  Pa3rment  of  legacy  while  proceedings  pending  to  revoke  pro- 
bate.—Before  the  repeal,  in  1910,  of  §§  2647-2653  of  the  Code,  it  was 
the  law  that  if  citations  have  been  issued  and  served  in  a  proceeding  to 
revoke  the  probate  of  a  will,  by  former  §  2650  of  the  Code,  then  the  execu- 
tor or  administrator  with  the  will  annexed  must  suspend,  until  a  decree  is 
made  upon  the  petition,  "all  proceedings  relating  to  the  estate  except  for 
the  recovery  or  preservation  of  property  and  for  the  collection  and  pay- 
ment of  debts  and  such  other  acts  as  he  is  expressly  allowed  to  perform 
by  an  order  of  the  Surrogate  made  upon  notice  to  the  petitioner."  The 
effect  of  this  section  was  held  ni.erely  to  restrict  the  powers  of  the  executor, 
but  not  to  restrict  or  enlarge  the  powers  of  the  Surrogate.  Matter  of  Mc- 
Gowan,  28  Hun,  246.  If  the  executor  desired  or  was  requested  to  perform 
any  act  other  than  those  in  preservation  of  property  or  in  collecting  and 
paying  debts  which  he  coxild  have  lawfully  performed,  had  the  proceed- 
ings to  revoke  probate  not  been  begun,  he  could  do  so  only  upon  applica- 
tion to  the  Surrogate  with  notice  to  the  petitioner  in  the  proceedings  to 
revoke  probate.  Consequently  the  Surrogate  was  not  by  means  of  this 
section  deprived  of  power  to  direct  payment  of  a  legacy  in  a  proceeding 
brought  for  that  purpose,  provided  the  notice  was  given  to  the  petitioner 
in  the  proceedings  to  revoke  probate,  and  it  appeared  to  his  satisfaction 
that  the  money  or  other  personal  property  of  the  estate  might  be  applied 
to  the  payment  of  the  petitioner's  claim  without  injuriously  affecting  the 
rights  of  others.  If  the  petitioner  in  the  proceedings  to  revoke  probate 
could  show  the  Surrogate  that  his  right  would  be  injuriously  affected,  the 
Surrogate  dismissed  the  pietition.  But  if  it  appeared  that  the  legatee  was 
entitled  to  the  payment  of  his  legacy  and  that  such  payment  would  be 
without  prejudice,  the  Surrogate  could  direct  the  payment,  but  would 
doubtless  in  such  case  require  security  from  the  legatee.  See  Matter  of 
Hqyl,  31  Hun,  176,  179.  So,  in  former  editions  we  noted:  "The  petitioner 
for  revocation  may  himself  petition  for  payment  of  an  interest  in  the  estate 
when  he  can  show  that  in  any  outcome  of  the  litigation  he  will  be  entitled 
thereto.  Matter  of  Hughes,  41  Misc.  75.  In  this  case  Thomas,  Surr., 
points  out  that  he  would  have  the  same  power  under  former  §  2672  if  a 
temporary  administrator  had  been  appointed  pending  a  will  contest. 
See  Rank  v.  Camp,  3  Dem.  278.  But  he  has  no  power  to  direct  payment 
of  a  legacy  except  in  the  very  contingencies  expressly  provided  for  by 
statute.  Estate  of  Riegelmann,  2  Civ.  Proc.  Rep.  98,  and  see  Riegelmann  v. 
Riegelmann,  4i  Redf.  492,  and  La  Bau  V.  Vanderbill,  3-Redf.  384,  415,  de- 
cided before  the  amendment  of  §  2672  in  1881."  ' ' 

Later,  action  under  §  2653a  was  the  only  "revocation  of  probate" 
provision  left.  It  then  was  extremely  doubtful,  therefore,  whether,  if 
such  an  action  were  pending,  a  Surf dgate  would  entertain  a  proceeding  to 
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compel  payment  of  a  legacy  unless  in  such  a  case  as  in  the  Matter  of  Hughes, 
supra. 

Now  the  whole  practice  of  revocation  of  probate  is  abolished.  However, 
the  situation  is  the  same  if  appeal  is  pending  from  probate  decree.  The 
same  considerations  apply  in  principle.  E.  g.,  A,  the  legatee  of  |5,000 
in  an  estate  of  $100,000,  is  in  case  of  the  will  being  set  aside,  a  distributee 
of  Y^  of  the  estate.  In  such  case,  in  either  capacity  he  is  entitled  to  $5,000, 
and  the  decree  can  with  propriety  be  asked  for. 

§  950.  Payment  of  legacies  by  temporary  administrator, — The  Surro- 
gate has  power  by  order  to  direct  a  temporary  administrator  to  pay  a 
legacy  or  other  pecuniary  provision  under  a  will  or  a  distributive  share 
or  just  proportionate  part  thereof  as  though  he  were  an  executor  or  ad- 
ministrator. Section  2597,  Code  Civ.  Proc.  This  power  the  Surrogate  has 
both  in  cases  of  testacy  and  intestacy,  and  as  a  temporary  administrator 
is  appointed  usually  because  of  a  contest  causing  delay  in  the  probate  of 
a  will,  it  is  clear  that  the  Surrogate  may  direct  payment  of  a  legacy  where 
the  probate  of  the  will  is  delayed  by  a  contest  necessitating  the  appoint- 
ment of  a  temporary  administrator,  or  where  the  powers  of  the  executor  or 
administrator  with  the  will  annexed  are  suspended  by  virtue  of  an  appeal 
and  a  stay.  See  Matter  of  Hoy t,  31  Hun,  176,  181;  Matter  of  Hughes,  41 
Misc.  75.  But  the  power  of  the  Surrogate  is  always  subject  to  the  limita- 
tion that  the  title  of  the  applicant  for  the  legacy  or  distributive  share  is 
undisputed  and  free  from  doubt.  Keteltas  v.  Green,  9  Hun,  599.  Conse- 
quently, when  during  the  pendency  of  a  contest  of  a  will  one  of  the  con- 
testants named  as  a  legatee,  and  who  was  also  one  of  the  next  of  kin,  made 
application  for  an  order  directing  the  payment  of  a  sum  of  money  to  be 
charged  against  such  legacy  in  case  the  will  was  upheld  or  against  such 
distributive  share  in  case  the  will  was  refused  probate,  the  petition  was 
dismissed  upon  its  being  made  to  appear  that  the  will  propounded  con- 
tained a  clause  providing  that  any  legatee  or  devisee  who  should  contest 
its  vaUdity  "shall  forfeit  thereby  the  bequest  or  devise  in  his  favor."  Es- 
tate of  Grout,  2  How.  N.  S.  140.  The  provision  in  the  will  being  one  the 
testator  had  a  right  to  make,  and  the  party  being  a  contestant,  it  was  clear 
that  the  validity  of  the  claim  was  doubtful  in  the  event  of  the  will  being 
probated. 

§  951.  Payment  on  account  of  legacy  for  support  of  indigent  legatee. — 
Where  the  payment  of  the  legacy  is  necessary  for  the  support  or  educa- 
tion of  the  petitioner,  provision  is  made  as  we  have  seen  for  the  making  of 
an  application  for  such  payment  although  a  year  has  not  expired. 

Of  course  this  section  does  not  apply  to  the  case  of  a  legacy  which  is  di- 
rected by  the  will  to  be  paid  wholly  or  in  part  within  the  year.  Section 
2691  (formerly  2723  and  before  that  2719)  has  no  reference  to  cases  where 
the  will  has  made  explicit  provision.  The  sole  object  of  that  section  is  to 
provide  that,  under  certain  specified  circumstances,  an  executor  may  be 
required  to  pay  a  legacy  in  whole  or  in  part,  even  before  the  expiration  of 
a  year,  and  even  though  the  testator  had  given  no  direction  for  early  pay- 
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ment  provided  that  such  payment  is  necessary  for  the  support  and  educa- 
tion of  the  legatee.    See  Matter  of  Selling,  5  Dem.  225. 

The  security  required  by  this  section  is  by  way  of  precaution,  and  em- 
phasizes the  legislative  intent  that  the  discretionary  power  given  by-  this 
section  to  the  Surrogate  should  be  exercised  with  great  care  and  caution. 
See  Matter  of  Austin,  50  Hun,  604. 

The  provision  in  §  2691  requiring  it  to  be  shown  that  the  amount  of 
money  and  the  value  of  the  other  property  in  the  hands  of  the  executor  or 
administrator  applicable  to  the  payment  of  debts,  legacies,  and  expenses 
exceed  by  at  least  one-third  the  amount,  1,  of  all  known  debts  and  claims 
against  the  estate;  2,  of  all  legacies  which  are  entitled  to  priority  over  the 
petitioner's  claim  and,  3,  of  all  legacies  or  distributive  shares  in  the  same 
class,  means  simpjy  this: 

"  That  the  Surrogate  must  see  to  it  that  no  payment  shall  be  required 
of  S,  representative  of  an  estate  within  the  year  which  shall  leave  in  his 
hands  less  than  one-third  in  excess  of  the  claims  upon  the  fund  exclusive 
of  that  of  the  petitioner."  See  Tuttle  v.  Heidernidn,  5  Redf.  199,  second 
opinion,  205.  And  where  the  petitioner  is  entitled  only  to  the  interest  of 
a  specified  sum,  the  residuary  legacies  should  also  be  excluded  in  esti- 
mating the  estate.    Lockwood  v.  Lockwood,  3  Redf.  330,  333. 

The  words  "  support  or  education  "  are  a  distinct  limitation  on  the 
power  of  the  Surrogate.  See  Hoyt  v.  Jackson,  1  Dem.  553.  But  in  de- 
termining whether  the  fnoney  applied  for  is  necessary  for  the  support  or 
education  of  the  petitioner  or  how  much  is  necessary,  the  court  will  con7 
strue  the  provisions  of  the  Code  Uberally.  Ibid.  It  will  take  into  con- 
sideration the  station  in  life  of  the  petitioner  and  of  the  testator,  and, 
particularly  where  the  petitioners  were  either  formerly  maintained  by  the 
testator  or  are  ultimately  entitled  substantially  to  the  whole  estate  or  the 
whole  residuary  estate,  the  court  will  not  be  astute  to  deny  to  the  peti- 
tioners the  present  benefit  of  that  which  they  are  ultiniately  to  enjoy. 

It  is  perfectly  competent  in  such  a  case  for  the  Surrogate  to  refer  the 
matter  to  a  referee  to  determine  the  exact  condition  of  the  estate,  the  in- 
terest of  the  petitioner,  and  such  other  questions  as  may  suggest  them- 
selves, provided  the  vahdity  of  the  petitioner's  claim  is  not  put  in 
issue. 

Of  course  the  amount  must  not  exceed  the  amount  to  which  the  peti- 
tioners will  be  ultimately  entitled.  And  where  the  interest  of  the  peti- 
tioner is  the  income  of  a  trust  fund,  the  Surrogate  must  be  guided  by  the 
amount  which  the  fund  is  earning  at  the  time  the  appUcation  is  made. 
Hoyt  V.  Jackson,  supra.  And  the  Surrogate  should  not  direct  the  pay- 
ment of  inWest  not  yet  accrued.    Lockwood  v.  Lockwood,  3  Redf.  330. 

The  petitioner  in  such  an  apphcation  must  state  facts  going  to  show 
that  the  advance  is  necessary.  The  word  "necessary"  in  the  statute 
ineans,  necessary  with  reference  to  the  station  in  society,  the  former  mode 
of  life  and  surroundings,  and  the  estate  or  income  to  which  the  applicant 
has  been  accustomed,  and  that  to  which  she  will  ultimately  be  entitled. 
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See  Lockwood  v.  Lockwood,  3  Redf.  330,  332;  Williamson  v.  Williamson, 
6  Paige,  298.    See  also  Seymour  v.  Butler,  3  Bradf.  193. 
The  petition  should  be  substantially  in  the  following  form: 


,  Petition  under 
§  2691. 


Note.  See  Lock- 
wood  V.  Liockwood,  3 
Redf.  330. 

Note.  It  is  cua- 
tomary  for  the  peti- 
tioner in  such  case 
to  present  the  bond 
duly  executed  with 
the  application.  The 
bond  must  conform 
to  the  statute.  Its 
condition  must  be  for 
the  refunding  of  the 
riioney  whenever  re- 
quired a,nd  not  simply 
for  the  payment  of 
debts  and  legacies. 
See  Barnes  v.  Barnes, 
13  Hun,  233. 


Surrogate's  Court, 
County  of 


Title. 


To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  respectfully  shows  to  this  Court  and 

alleges: 

I.  That  your  petitioner  resides  at  in 

II.  That  late  of  deceased,  departed  this  life 
leaving  his  last  will  and  testament  duly  admitted  to  probate  by 
the  Surrogate's  Court  of  the  county  of  by  decree  duly 
made  and  entered  on  the  day  of  19  that  letters 
testamentary  were  issued  thereupon  on  the  day  of 

to  the  executor  therein  named. 

III.  That  your  petitioner's  interest  under  said  wiU  consists  of 
a  legacy  of  dollars  (or  state  character  of  disposition  in  the 
will  in  favor  of  petitioner,  sitch  as  for  example,  life  interest  in  whole 
estate  or  whatever  it  may  be). 

Ilia.  If  facts  warrant,  add:  That  your  petitioner  was  the 
of  testator,  and  has  been  for  years  dependent 

upon  him  for  support,  and  he  paid  to  her  $  per  month 

upon  which  she  Uved. 

IV.  Your  petitioner  further  shows  that  the  payment  herein- 
after prayed  for  is  necessary  for  the  support  {or  for  the  educa^ 
tion)  of  your  petitioner,  in  that  your  petitioner  is  without  other 
income  or  means  of  support  {or  without  adequate  income  to 
maintain  petitioner  in  the  station  of  life  to  which  she  has  been 
habituated)  {or,  state  facts  showing  that  sicch  advance  is  necessary 
to  the  petitioner's  support.)    Note. 

V.  Your  petitioner  is  informed,  and  verily  believes  from  the 
inventory  of  the  personal  property  of  the  said  decedent  filed 
by  said  executor  on  the  day  of  {or  stale  other  source 
of  information) ;  that  the  said  executor  has  money  or  other  per- 
sonal property  of  the  estate  applicable  to  the  payment  or  satis- 
faction of  the  petitioner's  claim  sufficient  to  pay  the  same  within 
the  intent  of  the  provisions  of  Section  2691  of  the  Code  of  Civil 
Procedure,  and  which  may  be  so  applied  without  injuriously 
affecting  the  rights  of  others  entitled  to  priority  or  equality  of 
payment  or  saj^isfaction  with  your  petitioner. 

Wherefore,  your  petitioner  prays  for  a  decree  of  the  Surro- 
gate under  said  section  2691  of  the  Code  of  Civil  Procedure 
directing  the  said  executor  to  pay  to  the  petitioner  the  sum 
of  dollars  forthwith  upon  the  filing  of  the  bond  {note) 

required  by  said  section,  to  be  approved  by  the  Surrogate  and 
conditioned  as  therein  prescribed,  and  that  said  executor  be 
cited  to  show  cause  why  such  a  decree  should  not  be  made. 


§  952.  The  bond  tinder  §  2691. — The  bond  under  this  section  must  be 
the  bond  required  by  §  2688.    In  this  connection  it  has  been  held  that  a 
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bond  conditioned  for  the  refunding  of  the  money  "in  case  it  ig  needed  to 
pay  debts  and  legacies  "  is  defective.    See  Barnes  v.  Barnes,  swpra. 

The  bond  should  be  conditioned  for  the  return  of  the  money  whenever 
required,  which  condition  may  be  substantially  in  the  following  form: 

Note.  The  words  Now  the  condition  of  this  obhgation  is  such  (see  text  below) 
"whenever  required"    that  it  the  said  the  legatee  above  named,  shall  refund  the 

are  intended  to  pro-    said  sum  of  dollars  so  to  be  paid  as  afoiesiid  with  in- 

tect  the  executors  in    terest  thereon  whenever  required  {note),  then  this  obligation 
any   contingency,    as,    to  be  void,  otherwise  to  remain  in  full  force  and  virtue, 
for  instance,   in   case        Sealed  and  deUvered,  etc. 

the  win  should  be  set  (Signatures.) 

aside,    and    they    be  (Acknowledgment,  etc.) 

called  to  account  to 
the  heirs.  Barnes  v. 
Barnes,  supra. 

If  desired,  the  exact  language  of  §  2688,  Code  Civ.  Proc,  may  be  put 
into  the  condition  of  the  bond,  that  is  to  say,  the  bond  may  be  conditioned 
"that  if  debts  against  the  deceased  duly  appear  and  there  are  not  other 
assets  to  pay  the  same,  and  no  other  assets  sufficient  to  pay  other  legacies, 
then"  (if  the  legatee  above  named),  etc.,  "the  legatee  will  refund 

the  legacy  so  paid,  or  such  ratable  portion  thereof,  with  the  other  legatees, 
as  may  be  necessary  for  the  payment  of  such  debts,  and  the  proportional 
parts  of  such  other  legacies,  if  there  be  any,  and  the  costs  and  charges 
incurred  by  reason  of  the  payment  to  such  legatee."  If  application  is 
made  pending  contested  probate  or  appeal  it  may  be  further  conditioned 
"that  if  the  probate  of  the  will,  under  which  sUch  legacy  is  paid,  be  re- 
versed or  the  will  declared  void,  that  such  legatee  will  on  demand  refund 
the  whole  of  such  legacy,  with  interest,  to  the  executor  or  administrator 
entitled  thereto." 

§  953.  Interest  on  legacies.— Under  §  2688  no  Ifegacy  is  payable,  if  no 
notice  to  creditors  be  published,  unless  directed  by  the  will  to  be  sooner 
paid,  until  after  the  expiration  of  one  year  from  the  time  of  granting 
letters  testamentary  or  of  administration.  Matter  of  Martens,  106  App. 
Div.  50,  54;  Thorn  v.  Garner,  113  N.  Y.  202.  This  was  for  a  time  held 
not  to  be  in  conflict  with  the  common-law  rule  that,  though  the  time  of 
payment  was  changed,  general  legacies  were  due  one  year  after  the 
death  of  the  testator,  and  that  from  and  after  the  expiration  of  one 
year,  interest  accrued  upon  the  legacy  in  favor  of  the  legatee:  See 
Matter  of  Gibson,  24:  Abb.  N.  S.  45;  Matter  of  Seymour,  27. N.  Y.  St. 
Rep.  762;  Dustan  v.  Carter,  3  Dem.  149;  Campbell  v.  Cowdfe%},Bl  How. 
Pr.  172;  Lawrence  v.  Embree,  3  Bradf.  364.  See  also  Matter  of  Franken- 
heimer,  195  N.  Y.  346.  The  testator  has  a  right  to  accelerate  or  postpone 
the  time  when  the  legacy  is  payable,  and  thereby  fix  the  running  of  inter- 
est. Matter  of  Rutherfurd,  196  N.  Y.  311,  314.  But  unless  will  is  explicit 
the  statutory  time  will  be  adopted.  Ibid.  Citing  Wheeler  v.  Ruthven,  74 
N.  Y.  428.  Whether  the  assets  have  been  bar;ren  or  productive  does  not 
concern  the  legatee.    He  is  pro  tanto  a  creditor.    Ibid.,  p.  315. 
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If  the  administration  is  ancillary  the  rule  of  the  decedent's  domicile 
will  govern  this  question  of  interest.  Matter  of  Kudelski,  49  Misc.  404, 
citing  former  §  2694,  Code  Civ.  Proc. ;  N.  Y.  Life,  etc.,  v.  Viele,  161  N.  Y.  11. 
But  the  general  rule  is  that  no  interest  accrues  upon  a  legacy  until  it  be- 
comes by  law  the  duty  of  the  executor  to  pay  the  legacy.  See  Bradner 
V.  Faulkner,  12  N.  Y.  472;  Goodwin  v.  Crooks,  58  App.  Div.  464,  467.  And 
as  it  is  not  the  duty  of  the  executor  to  pay  until  one  year  has  expired 
after  granting  letters  testamentary,  interest  can  only  be  computed  from 
the  expiration  of  such  year  and  not  the  year  running  from  the  death  of 
the  testator.  See  Matter  of  Accounting  of  McGowan,  124  N.  Y.  526,  530, 
citing  Kerr  v.  Dougherty,  79  N.  Y.  327;  Bradner  v.  Faulkner,  supra;  Cooke 
V.  Meeker,  36  N.  Y.  15,  23;  Thorn  v.  Garner,  113  N.  Y.  198,  202;  Van 
Rensselaer  v.  Van  Rensselaer,  113  N.  Y.  207,  215;  Matter  of  Bostmck,  49 
Misc.  186;  Matter  of  Oakes,  19  App.  Div.  192.  See  Matter  of  Erving,  103 
App.  Div.  500,  when  the  situation  was  complicated  by  partial  payments, 
and  by  assets  inadequate  to  pay  in  full,  pending  sale  of  realty.  So  legacy 
payable  after  a  life  estate  draws  interest  from  date  of  life  tenant's  death. 
Matter  of  Hussey,  67  Misc.  32,  and  cases  reviewed  by  Ketcham,  Surr. 

The  court  also  held  in  the  Erving  case,  that  "a  year  from  the  granting 
of  letters  testamentary  or  administration"  in  the  statute  included  the 
granting  of  letters  of  temporary  administration.  Supra,  at  p.  531.  But 
the  rule  laid  down  in  Matter  of  McGowan,  is  limited  to  general  legacies 
payable  'out  of  the  corpus  of  decedent's  estate.  See  Matter  of  Stanfield, 
135  N.  Y.  292,  294.  Matter  of  Barton,  64  Misc.  242,  248.  In  respect  to 
other  legacies  the  authorities  sustain  the  doctrine  that  the  legatee  is  en- 
titled to  interest  on  the  legacy  from  the  date  of  the  testator's  death.  See 
Cooke  V.  Meeker,  36  N.  Y.  15,  22;  Matter  of  Stanfield,  supra,  at  p.  298.  In 
this  case  it  was  claimed  that  Cooke  v.  Meeker,  supra,  did  not  enunciate  a 
general  rule.  Held  that  the  chief  justice  had  expressly  done  so,  to  the  effect 
that 

(a)  Payment  of  annuities  or  income  date  from  testator's  death. 

(6)  Where  a  sum  is  left  in  trust  to  apply  interest  or  income  to  a  per- 
son's use,  that  carries  interest  from  testator's  death.  See  Matter  of  Miller, 
64  Misc.  232,  240;  Matter  of  Kings  Co.  Trust  Co.,  68  Misc.  278.  See  also 
Matter  of  McKay,  5  Misc.  123,  128. 

Where  there  is  a  specific  direction  in  the  will  that  the  legacy  be  paid 
immediately  or  before  the  expiration  of  a  year,  interest  commences  to  run 
from  the  date  fixed  by  the  testator  for  payment  thereof.  Stevens  v.  Melcher, 
80  Hun,  514,  548,  aff'd  152  N.  Y.  551.  It  is  largely  a  question  of  the  tes- 
tator's intention.  See  generally:  Thorn  v.  Garner,  113  N.  Y.  198;  citing 
Bradner  v.  Faulkner,  12  id.  472;  Cooke  v.  Meeker,  36  id.  18;  Brown  v.  Knapp, 
79  id.  136;  Goodwin  v.  Crooks,  58  App.  Div.  464,  69  N.  Y.  Supp.  578; 
Matter  of  McGowan,  124  N.  Y.  526;  s.  c.  below,  sub  nom.  Matter  of  Wallace, 
32  St.  Rep.  226,  24  id.  405,  expressly  overruling  Surrogate's  decisions  in 
Carr  v.  Bennett,  3  Dem.  459;  Duntan  v.  Carter,  id.  149;  Clark  v.  Butler, 
4  id.  378;  Matter  of  Gibson,  24  Abb  N.  C.  45.    The  General  Term  case  of 
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Campbell  v.  Cowdrey,  31~How.  Pr.  172,  which  reversed  Matter  of  Fish,  1 
Tuck.  122;  s.  c,  19  Abb.  Pr.  209,  is  also,  in  effect;  overruled.  The  rule 
stated  in  the  text  was  followed  by  the  General  Term  in  Matter  of  Prior, 
32  St.  Rep.  712,  10  N.  Y.  Supp.  861.  In  Kerr  v.  Dotighmy,  17  Hun,  341, 
the  General  Term  had  held,  in  effect,  that  interest  only  began  to  run  from 
a  year  after  the  grant  of  letters.  Aff'd  79  N.  Y.  327,  withoiit  discussion 
of  this  question.  Referring  to  this  case,  the  court,  in  the  McGow'aii  case, 
said:  "While  it  is  probably  true  that,  in  no  other  case,  has  this  cOUrt  been 
required  to  pass  on  the  question,  still  the  effect  of  the  statute  in  that  re- 
spect has  been  commented  on  so  frequently  as  to  leave  no  room  to  doubt 
the  view  of  the  court,  though  Kerr  v.  Dougherty  were  not  controlling." 
See  Matter  of  Oakes,  19  App.  Div.  192,  45  N.  Y.  Supp.  984.  Whether  the 
assets  of  an  estate  have  been  fruitful  or  unproductive  does  hot  affect  the 
right  of  a  legatee.  He  is  in  the  same  position  as  a  creditor,  and  entitled  to 
be  awarded  interest  at  the  legal  rate  for  such  time  as  he  is  kept  out  of  his 
demand.  Matter  of  Oakes,  supra;  Matter  of  Erving,  103  App.  Div.  500,  92 
N.  'Y.  Supp.  1109.  But  where  a  legacy  is  payable  out  of  rents  or  income, 
interest  should  be  allowed  only  from  the  time  sufficient  had  accumulated 
to  pay  the  legacy.  Wells  v.  Disbrow,  48  St.  Rep.  746,  20  N.  Y.  Supp.  518. 
Where  the  probate  of  a  will  is  revoked  and  a  later  wiU  admitted  to  probate, 
the  interest  on  a  legacy  begins  to  run  a  year  after  the  issue  of  letters  under 
the  later  will.    Matter  of  Patterson,  5  Misc.  178. 

For  the  rule  as  to  casting  interest,  where  partial  payments  have  been 
made,  see  Matter  of  Erving,  103  App.  Div.  500,  92  N.  Y.  Supp.  1109.    Other 
exceptions  to  the  rule  above  stated  have  grown  out  of  facts  from  which 
the  courts  have  presumed  an  intention  to  have  interest  paid  from  the  death  1 
of  the  testator.    For  example,  a  legacy  to  a  minor  child  for  support  and 
maintenance.    See  King  v.  Talbot,  40  N.  Y.  76;  Brown  v.  Knapp,  79  N.  Y. ' 
136;  Matter  of  Travis,  85  Hun,  420;  Lyon  v.  I.  S.  Association,  127  N.  Y. 
402;  Matter  of  Vedder,  2  Connoly,  548.    This  is  on  the  theory  that  the  child 
will  not  be  provided  for  unless  interest  is  given.    Lyon  V;  /.  S.  Association; 
supra.    Gr  where  the  gift'  to  a  particular  legaitee  is  the  income  of  a  fund 
{Matter  of  Stdnfield,  135  N.  Y.  292) ;  or  a  legacy  to  a  creditor  in  satisfaction  - 
of  a  debt  {Matter  of  McKay,  supra,  citing  Lynch  v.  Moloney,  2  Redf.  434)1' 

Or  the  legacy  may  be  based  on  a  consideration,  acknowledged  in  the 
wiU,  e.  g.,  as  in  performance  of  an  antenuptial  .agreement.    Matter  of  Bast-  > 
wick,  119  App.  Div.  455. 

Where  an  estate  is  inadequate  and  abatement  takes  place,  the  right  to 
interest  of  a  particular  legatee  cannot  accrue  until  the  net  estate  available 
shall  have  been  determined.  Matter  of  Frankenheimer,  130  App.  Div.  454, 
aff'd  195  N.  Y.  346.  When  a  will  gives  the  executor  power  to  collect  the 
income  of  real  estate  and  to  invest  and  reinvest  the  same, -with  f till  power 
'of  sale,  at  any  time  within  six  years  after  the  decease  of  the  testatrix,  of 
any  and  all  real  estate  and  personal  property,  and  to  invest  and  reinvest 
the  proceeds  of  such  sales,  and  directs  that'" not  later  than  the  expiration 
of  six  years  after  my  decease,  according  to  the  best  jtidgment  of  my  execu-' 
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tor  my  property  shall  be  converted  into  money  and  my  estate  fully  settled 
and  the  distributive  shares  or  legacies  paid  over  to  the  person  or  persons 
entitled  thereto,"  such  legacies  do  not  become  due  until  six  years  after  the 
death  of  the  testatrix,  and,  hence  do  not  bear  interest  until  such  period  has 
elapsed.  Bank  of  Niagara  v.  Talbot,  110  App.  Div.  519,  96  N.  Y.  Supp. 
976,  aff'd  184  N.  Y.  576.  See  also  to  the  same  effect,  Matter  of  Schahaeker, 
46  Misc.  219. 

§  954.  Interest  from  testator's  death. — Where  the  beneficiary  is  a  child 
of  the  testator  or  a  person  to  whom  he  stood  in  loco  parentis,  the  bequest 
bears  interest  from  the  date  of  the  testator's  death,  especially  where  there 
is  no  other  provision  made  in  the  will  for  the  maintenance  of  such  legatee. 
Broihnv.  Knapp,  79  N.  Y.  136;  Matter^  of  Travis,  85  Hun,  420,  32  N..  Y. 
Supp.  887;  Nahrhens  v.  Cdpely,  2  Dem.  253;  Matter  of  Rafferty," 52  Misc. 
69.  See  in  addition,  King  v.  Talbot,  40  N.  Y.  76;  Lupton  v.  Lupton,  2 
Johns.  Ch.  614;  Burtis  v.  Dodge,  1  Barb.  Ch.  77;  Loder  v.  Hatfield,  71 
N.  Y.  92;  lAjons  v.  Steinhardt,  37  Misc.  628,  76  N.  Y.  Supp.  241.  A  legacy 
given  to  an  adult  married  daughter  for  her  silpport,  although  not  out  of 
the  residue  of  the  estate, — Held,  to  bear  interest  from  testa,tor's  death  at 
the  same  rate  as  the  fund,  if  invested  as  directed,  would  have  produced. 
Matt6r  of  Lasak,  2  Coimoly,  380.  See  Master  ofyVbod,  1  Dein.  559;  Bliss  v. 
Olhistead,  3  id^21Z;  Morgan  v.  Valentine,  6  id.  18;  Neder  v.  Zimmer,  6  id. 
180;  Keating  V.  Bruns,  3  id.  233.  It  is  not  needed,  for  the  appHcation  of 
this  'rule,  that  the  testator  should  have  been  under  a  legal  obligation,  at 
the  time  of  his  death,  to  support  the  legatee;  it  is  suSicient  that  he  has. 
voluntarily  assumed  such  a  i-elation,  similar  in  some  respects  to  that  of 
parent,  so  that  it  may  be  presumed  he  did  not  intend  to  leave  the  legatee 
without  support.  Brown  v.  Knapp,  supra.  It  is,  therefore,  entirely  com- 
petent to  prove  the  surroxmding  circumstances  in  order  to  raise  a  pre- 
sumption that  testator  intended  the  legacy  to  draw  interest,  as  it  is  also 
proper  to  prove  all  those  circumstances  in  order  to  rebut  any  such  pre- 
.^Undption,  or  to  show  that  no  such  intent  could  have  existed.  Lyon  v. 
Industrial  School  Assn.,  52  Him,  359.  As  to  interest  on  a  legacy  to  a  post- 
humous child,  see  Lawrence  v.  Lawrence,  1  Edw.  557. 

Interest  on  specific  legacies,  e.  g.,  a  particular  mortgage,  nms  from 
death.    Ma<fero/4Zi/iaMS,  94  Misc.  43.    Opinion  by  Schulz,  Surr. 

§  955.  Interests  on  legacies  in  lieu  of  dower. — While  ai,  legacy  in  lieu 
(;)f  dow^i-  imports  a  consideration  and  there  were  numerous  cases  in  which 
Such  legacies  were  held  or  supposed  to  be  held  to  draw  interest  from  the 
date  of  death,  it  would  now  seem  to  be  settled  by  Matter  of  Barnes,  1st 
Dept.,  7  App;  Div.  13,  aff'd  154  N.  Y.  737;  and  Matter  of  Martens,  2nd 
Dept.,  106  App.  Div.  50,  that  in  the  absence  of  plainly  expressed  intention 
to  that  effect  rtt  the  will,  legades  in  lieu  of  dower  draw  interest  from  a,nd 
after'  one  year  from  the'  issuance  of « letters.  It  is  necessary  to  contrast 
the  two  classes  of  legacies  making  such  provision.  The  one  may  be  a 
sum  put  in  trust  to  produce  an  income,  in  lieu  of  dower.  All  this  income 
must  ^o  to  the  widow  ah  initio,  unless  a  contrary  intent  appear  in  the  will. 
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Williamson  v.  Williamson,  6  Paige,  298;  Bullard  v.  Benson,  1  Dem.  486; 
Seymour  v.  Seymour,  5  Bradf.  193;  Hepburn  v.  Hepburn,  2  Bradf.  74; 
Parkinson  v.  Parkinson,  2  Bradf.  77.  See,  however,  Matter  of  Hodgman, 
69  Hun,  484,  holding,  obiter,  that  a  legacy  in  lieu  of  dower  does  not  draw 
interest  until  the  widow  shall  have  elected  to  accept  it.  This  was  affirmed 
in  140  N.  Y.  421,  but  at  p.  428,  Judge  Finch  expressly  stated  that  the 
widow  was  not  enti^tled  to  the  interest  for  the  reason  that  she  had  ac- 
cepted a  given  sum  in  full  of  the  legacy, without  making  a  claim  for  the 
interest.  And  he  adds,  as  that  was  not  given  by  the  will  and  was  charged, 
if  at  all,  only  for  damages  for  delay,  her  acceptance  of  the  principal  ex- 
cludes the  right  more  than  ten  years  later  (i.  e.,  on  the  judicial  settlement 
of  the  account)  to  demand  the  interest,  citing  Cutter  v.  Mayor,  92  N.  Y. 
166.  See  further  opinion  of  Parker,  J.,  in  Stevens  v.  Melcher,  80  Hun, 
at  p.  549,  distinguishing  Duclos  v.  Benner,  136  N.  Y.  560. 

But  where  a  legacy  given  to  a  widow  is  of  a  specific  sum  absolutely 
"in  lieu  of  all  other  interest,  dower,  or  distributive  share  in  testator's 
estate"  the  legacy  does  not  draw  interest  until  the  expiration  of  one  year 
from  the  issuance  of  letters.  Matter  of  Barnes,  supra,  and  Matter  of  Mar- 
tens, supra.  The  court  there  pointed  out  that  it  did  not  appear  that  the 
testator  had  left  any  real  fetate  so  that  the  widow  parted  with  nothing  in 
accepting  the  legacy.  The  case  is  different  where  a  testator  gives  to  his 
wife  the  income  of  a  fund  to  be  held  in  trust,  or  a  life  estate  in  property, 
the  income  only  in  either  case  being  received  by  the  wife.  Such  cases  are 
entirely  distinct  from  a  case  where  the  gross  sum  is  given  to  the  wife  in 
lieu  of  dower.  In  the  one  case  the  income  is  given  for  the  purpose  of  her 
support,  and,  as  the  wife  has  no  power  to  appropriate  the  principal  during 
the  year,  if  interest  were  not  allowed  from  the  death  of  the  testator  she 
would  have  no  support,  and  the  clear  intention  of  the  testator  would  be 
frustrated.  On  the  other  hand,  where  a  gross  sum  is  given  to  a  wife  in 
lieu  of  dower,  over  which  she  has  the  absolute  right  of  disposition,  such 
gross  sum  takes  the  place  of  the  dower  interest,  and  the  wife  has  the  right 
to  appropriate  it  at  once  for  her  support.  Matter  of  Barnes,  supra,  opin- 
ion of  Ingraham,  at  p.  17.  See  history  of  case  and  of  Stevens  v.  Melcher, 
152  N.  Y.  551,  discussed  in  Matter  of  Martens,  106  App.  Div.  50,  54.  See 
also  Flynn  v.  McDermott,  183  N.  Y.  62.  A  died  leaving  his  widow  a  legacy 
in  lieu  of  dower.  Under  the  Real  Property  Law,  §§  180,  181,  she  had 
a  year  in  which  to  elect  which  she  would  take.  She  died  within  the  year. 
Held  the  right  of  election,  being  personal,  died,  with  her.  But  also  held 
that  the'  legacy  did  not  therefore  abate,  but  vested  in  her  representative. 
Held  also  that  interest  on  the  legacy  ran  from  date  of  husband's  death, 
because  mil  expressly  so  provided. 

§  956.  Interest  on  income  or  amraity. — The  general  rule  is  that  a  gift 
of  an  annuity  speaks  from  testator's  death,  but  may  not  be  required  to  be 
paid  at  once.  When  payments  begin  they  cover  the  period  from  death. 
Kerrigan  v.  Kerrigan,  2  Redf.  517.  See  also  Carr  v.  Bennett,  3  Dem.  433; 
Wetmore  v.  Peck,  66  How.  Pr.  54;  Craig  v.  Craig,  3  Barb.  Ch.  76.    Where 
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the  income  of  an  estate  or  a  designated  portion  is  given  to  a  legatee  for  life, 
he  becomes  entitled  to  it  whenever  it  accrues.  If  the  estate  is  productive 
of  income  from  the  death  of  the  testator  he  can  require  the  executor  to 
account  to  him  for  such  income  from  that  time.  If  the  estate  is  sufficient 
for  the  liquidation  of  debts  and  other  charges,  and  is  so  invested  as  to  be 
productive  of  income  from  the  death  of  the  testator,  a  bequest  of  income  to 
a  legatee  for  life  must  be  construed  to  invest  him  with  a  title  to  such  in- 
come from  the  date  of  the  testator's  demise,  unless  there  is  some  provision 
in  the  will  from  which  a  contrary  intent  is  to  be  inferred.  Matter  of  Stan- 
field,  135  N.  Y.  292;  Pierce  v.  Chamberlain,  41  How.  Pr.  501;  Matter  of 
Lynch,  52  How.  Pr.  367;  Craig  v.  Craig,  3. Barb.  Ch.  76;  Povxrs  v.  Powers, 
16  N.  Y.  St.  Rep.  770;  Barrmo  v.  Barrow,  29  N.  Y.  St.  Rep.  240;  In  re  Fish, 
19  Abb.  iPr.  209.  Interest  is  a  penalty,  and  presupposes  a  default.  Matter 
of  Barnes,  supra,  opinion  of  Van  Brunt,  P.  J.  The  rule  above  stated 
namely,  that  when  a  sum  is  left  in  trust  with  a  direction  that  the  interest 
and  income  should  be  appUed  to  the  use  of  a  person,  such  person  is  entitled 
to  the  use  thereof  from  the  date  of  the  testator's  death  (see  Cooke  v.  Meeker, 
36  N.  Y.  15),  has  been  held  subject  to  this  hmitation,  that  where  the  con- 
dition of  the  estate  is  such  as  not  to  be  productive  of  income,  in  such  a  case 
the  legacy  will  bear  interest  only  from  the  expiration  of  one  year  from  the 
granting  of  letters  testamentary.  Matter  of  O'Hara,  19  Misc.  254,  257. 
And  so  also  interest  does  not  run  on  a  legacy  payable  out  of  rent  or  income, 
until  sufficient  rent  or  income  accrues  to  pay  the  same.  Wells  v.  Disbrow, 
48  N.  Y.  St.  Rep.  746. 

§  956a.  Payment  within  the  year. — Section  2688  begins  "No  legacy 
shall  be  paid  .  .  .  before  the  completion  of  the  publication  of  notice  to 
creditors,  if  such  notice  be  published."  This  seems  to  permit  of  discre- 
tionary payment  by  the  representative,  after  ascertaining  the  debts;  but 
would  not  seem  to  change,  in  such  event,  the  long  estabHshed  rule  as  to 
incurring  any  interest  penalty  for  non-payment  before  the  expiration  of 
the  year. 

§  957.  Testator's  intention. — Where  the  intention  of  the  testator  is 
clear  and  exphcit,  it  must  govern  in  fixing  the  time  from  which  interest  is  to 
be  computed.  See- Flynn  v.  McDermott,  183  N.  Y.  62.  See  Matter  of 
Rutherfurd,  196  N.  Y.  311,  and  cases  in  opinion.  Thus  where  it  was  the 
clear  intent  of  the  will  that  interest  should  be  computed  from  the  date  of 
the  will,  it  was  held  that  testator's  intention  should  govern.  Gilbert  v. 
Morrison,  53  Hun,  442,  447.  It  was  there  held  (Van  Brunt,  P.  J.),  that 
the  direction  in  the  will  that  interest  should  be  paid  at  the  rate  of  five  per 
cent  per  annum,  ran  to  the  expiration  of  one  year  after  the  death  of  the 
testatrix,  and  that  subsequent  to  that  date  the  legal  interest  of  six  per  cent 
was  payable  and  could  be  collected. 

But  where  a  wall  directs  that  a  legacy  be  paid  "as  soon  as  possible," 
or  as  soon  after  testator's  decease  "as  the  circumstances  of  the  estate  may 
render  such  payment  convenient,"  does  this  amount  to  a  special  direction 
that  the  payment  be  made  earher  than  the  time  prescribed  by  law?    See 
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Matter  of  Gibson,  2  Coimoly,  125,  127,  citing  Rogers  v.  Rogers,  2  Redf .  24, 
holding  it  does  not.  And  Stevens,  v.  Melcher,  80  Hun,  514,  seeming  to 
hold  th^t  it, does.  Serable,  so  held  in  Matter  of  Martens,  106  App.  I?iv. 
50,  55. 

Where  a  testator  gives  to  his  executor  property  with  the  direction  to 
pay  a  legacy  out  of  the  rent  and-  income  thereqf,  whenever  said  executor 
should  deem  it  convenient,  the  executor  has  no  power  although  ma,de  "the 
sole  and  arbi.trary  judge  of  when  it  may  be  convenient  for  him  to  pay,"., 
to  postpone  -payment  arbitrarily,  for  an  indefinite  period, .  McKay ,  v., 
McAdam,  80.  Hun,  260,  261,  citing  2  Perry  on  Trusts,  §  771. 

Where  testator,  direc|,ed  payment  as  soon  after  his  death, as' should  be 
convenien|;  to  his  executors,  and  payment  was  made  within  sixteen  months 
of  .Jbis  death,  a  claim  of  interest  made  ten  years  later  upon  ac'counting 
was  denied. ;  "Matter  of  Hodgman,  140  N.  Y.  421,  428. 

Where  a  will  is  revoked  upon  the  admission  to  probate  of  a  later  will  and 
both  ivills  cpnjtain  a  similar  legacy  to  the  same  legatee,  the  only  legacy 
which  the  courts  can  consider  in  computing  interest  is  the  legacy  coi>- 
tained  in  the  Mter  will.    Matter,  of  Patterson,  5  Misc.  178, 

§  958.  Same^rLegacy  charged  pn  land. — Where  a  legacy  was, given, 
charged  upon  real  estate,  which  was  directed  to  be  sold  "whenever  the  leg- 
atee may  wisij  to  have  the  same  paid  to  her,"  and  where  by  the:terms  of  the 
will  resprli  mjjst  be  had  to, a  court  of  equity  to  authorize  the  sale, of  the  real 
estate  to  pay  the  legacy,„th,e  .legatee  is  jiot  entitled  to  interest  for  the,  time 
during  which  she  delayed  institutmg  the  necessary  proceedings  for  the  sale 
of  such  real  estate  {Rocheron,  v.,  Jacques,  2  Ed.  Ck  207) ;  nor  .will  interest 
be,  q-llo^edtpa  legatee  iacapajaje  of  receiying,  the  legacy  at  the  time  it,  is 
due  and  when  the,^  executor  is  ready  to  pay  it  (Simpkinsv.  Scvdder,  3  ]Il|em> 
371,  lioPii^s,  Surr,),  although  the  running  of  interest' is  not,  stopped  by  the 
mere  fae;t,that  the  condition  pf  the  estate  is  such  tha^  its  payment  is  im- 
possible ,^1;  the  tiraeiti  becpmes  due  by  reason  of  the  unproductiveness  pf 
the  estate.  See  Hoffman  v.  Pennsylvania  Hospital,  1  Dem.  118.  But  jt.-is: 
expressly  provided  (§§  48  an,d  49  of  title  3,  ch.  6,  part:  2,  of  the  Revised 
Statutes)  that,  ,iii.  case  a  legatee  is  a  minor  and  has.  no  guardian.',  or  the 
Surrogate  dpqs  not  direct  the  payment  of  the  legacy  to  th,e  guardian,  the, 
legacy,  must  he,  invested  in  permanent  securities  in  the  name  and  for  the 
benefit  of  .aucjb,, minor,  £|nd  interest  .therepn  mu^t  be  applied  under  the  direc- 
tion of  the  Surrogate  .tp.the  minor's  education  and  support.  A  legatee  y 
will,  not  be  entitleatp  interest  upon  so  much  of  his  legacy  as  the  executpp, 
may  tender  at  the  time  it,  becomes  payable;, if,  he  refuses  to  accept  the,  por- 
tion ten,dpred  , unless  iie,  should  be  paid  the  whole  amount  of  his.  gha^e, 
w:hich,tjije  execntpri  is  imable  ^;t  the  time  to  distribute,  he  forfeits  the  .right 
to  interest  on  thie  sum  thus  tendered.    Burtis  v.  Dodge,  1  Barb.  Ch.  77.      , 

•  'TJie  interest , chargeable  as  a  penalty  for  delay  is  of  course  interest  at  the 
le§al,ra1je^  Bee,  B[^offvia{iiY.., , Pennsylvania  Hospital,  1  DepQ.  118;  Clark  y,., 
5Mrter,4,'i^eHi,',378.'''''  \„,  , 

Where, the  legatee  is  alsp  executor, , and  having  funds  applicable  to  the 
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payment  of  his  legacy  fails  to  pay  it  when  it  becomes  due,  he  waives  his 
right  to  collect  interest  thereon.    Matter  of  Gerard,  1  Dem.  244. 

Where  testator  bequeathed  two  mortgages  as  legacies,  one  already  held 
by  him  and  one  to  b^  bought  by  his  executors,  it  was  held  that  they  were 
of  theisame  character,  and  carried  similar  interest.  Cammann  v.  Whittle- 
sey, 70  App.  Div.  598. 

§  959;  Refunding  the  legacies. — Where  a  legacy  is  prematurely  or  im- 
properly paid  to  a  legatee,  and  it  subsequently  appears  that  creditors  or 
legatees  entitled  to  priority  of  payment  have  not  been  paid,  there  is  a 
liability  on  the  part  of  the  legatee  to  refund  in  whole  or  in  part  the  legacy 
paid  to  him.  See  as  to  liability  of  heirs  and  devisees  §  101,  Decedent 
l^t.  Law.  Where  the  legacy  has  been  paid  upon  the  giving  of  a  bond  as 
hereinbefore  indicated,  of  course  the  hability  to  refund  is  covered  by  the 
condition  of  the  bond.  The  Code  provides  two  cases  in  which  an  action 
may  be  brought  against  the  legatee  who  has  so  received  his  legacy.  The 
one  by  a  creditor  to  recover  against  a  surviving  husband  or  wife  of  a  dece- 
dent, the  next  of.  kin  of  an  intestate,  or  the  next  of  kin  of  legatees  of  a 
testator,  to  the  extent  of  the  assets  paid  or  distributed  to  them,  for  a  debt 
of  the  decedent  upon  which  an  action  might  have  been  maintained  against 
the  executor  or  administrator.  See  art.  2,  title  3,  ch.  15,  Code  Civ.  Proc, 
§§  1837  et  seq.  This  right  to  pursue  legatees  for  a  debt  of  the  testator 
existed  independently  of  the  statute.  See  Colgan  v.  Dunne,  50  Hun,  443. 
The  action,  however,  must  be  brought  in  conformity  with  the  statute,  and 
all  the  prerequisites  to  recover  it  in  an  action  against  the  legatee  provided 
by  §1841  must  be  satisfactorily  shown  by  the  plaintiff. 
'  The; other  provision  is  by  virtue  of  art.  4  of  the  same  title,  §  1868  of 
the  Code  which  provides  for  an  action  against  a  legatee  by  a  child  born 
after  the  making  of  a  will,  who  is  entitled  to  succeed  to  a  part  of  the  real 
or  personal  property  of  the  testator,  or  by  a  subscribing  witness  to  a  will 
who  is  entitled  to  succeed  to  a  share  of  such  property. 

With  regard  to  residuary  legatees  they  are  liable  to  refund  in  any  case 
where,  having  been  paid  from  the  estate,  it  is  discovered  that  there  is  a 
deficiency  of  assets  for  distribution  under  the  will  caused  by  diminution 
of  the  estate  through  the  premature  payment.  Mills  v.  Smith,  141  N.  Y. 
256.,  Where  a  residuary  legEitee  receives  moneys  of  the  estate  prematurely, 
that  is,i  before  the  specific  legatees  have  been  paid,  and  before  any  judicial 
settlement  of  :the  executors'  accounts,  he  takes  it  subject  to  a  liability  to 
refund,  regardless  ef  whether  he  takes  it  with  knowledge  that  the  specific 
legacies  have  not  been  paid  or  not.  Buffalo  Trust  Co.  v.  Leonard,  154 
N.  Y.,141,  147, 

The  rule  is  different  as  to  a  specific  legatee,  if  such  a  legatee  has  been 
suCQegsftil  in  getting  his  legacy  paid  to  him,  and  at  the  time  of  payment' 
the  assets  in  the  executor's  ha.nds  are  sufficient  to  pay  all  legacies,  a  sub- 
sequent devastavit  by  the  executor,  through  which  there  occurs  a  de- 
ficiency of  assets  wherewith  to  pay  the  other  legatees,  will  not  justify  an 
action  to  compel  a  refund  by  the  legatee  who  has  received  his  legacy. 
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Ibid.,  at  p.  146.  That  would  be  because  the  payment  itself  to  the  leg- 
atee was  not  a  devastavit,  and  because  the  law  would  throw  its  protec- 
tion around  the  more  diUgent  legatee.  Ibid.,  citing  Roper  on  Legacies, 
460;  Lupton  v.  Lupton,  2  Johns.  Ch.  626,  627.  This  rule  of  course  does  not 
apply  to  the  right  of  a  creditor.  But,  as  to  other  legatees,  the  right  to 
compel  a  refunding  only  exists  in  a  case  where  the  assets  were  not  suffi- 
cient to  pay  aU  legacies  at  the  time  of  the  payment  to  the  particular  leg- 
atee. As  between  the  residuary  legatees  and  general  legatees  the  liability 
of  the  residuary  legatee  to  refund  in  case  of  a  premature  payment  of  moneys 
is  clear.  This  rule  will  not  apply  where  an  executor  has  paid  a  residuary 
legatee  in  good  faith  and  after  paying  or  providing  for  all  other  legatees, 
in  which  case  no  subsequent  insolvency  of  the  executor  resulting  in  the 
loss  of  a  fund  so  set  apart  and  held  for  a  legatee,  would  create  a  Uability 
to  refund.  Buffalo  Trust  Co.  v.  Leonard,  supra,  citing  Walcott  v.  Brown, 
2  Brown's  Ch.  205.  In  this  case  the  executor  had  set  apart  under  the  tes- 
tamentary provisions  a  legacy  given  to  an  infant  payable  when  he  became 
of  age  and  had  then  paid  the  surplus  of  the  testator's  estate  to  the  residuary 
legatees.  He  became  insolvent,  before  paying  over  the  legacy,  and  it  was 
held  that  the  residuary  legatees  would  not  be  compelled  to  refund;  for 
they  had  only  recSved  what  they  were  entitled  to. 

Where  an  estate  has  been  distributed  to  the  residuary  legatees  imder  a 
decree  judicially  settling  the  account  of  the  executor  and  a  testamentary 
trust  fund  is  set  apart  and  held  by  the  executor  as  trustee  under  the  will, 
the  subsequent  default,  misconduct  or  devastavit  of  the  trustee,  creates  a 
Habihty  only  on  the  part  of  the  trustee  and  his  estate,  and  no  claim  for 
contribution  arises  against  the  residuary  legatees.  Mills  v.  Smith,  141 
N.  Y.  256,  262. 

Where  a  Surrogate  has  full  jurisdiction  of  proceedings  to  settle  an  ex- 
ecutor's account  and  make  a  decree  of  final  distribution  and  the  executor 
has  made  no  claim  for  an  abatement  of  legacies,  nor  is  any  necessity  there- 
fqr  shown  in  the  account  filed  and  passed,  it  will  be  too  late  after  the  entry 
of  the  decree  for  the  executor  thereafter  to  seek  to  recover  an  overpayment 
made  to  a  legatee.  If  the  amount  was  voluntarily  paid  and  on  an  account- 
ing he  claimed  credit  for  the  amount  as  a  just  and  proper  charge  against 
the  estate,  and  has  been  credited  with  it  in  the  final  decree,  he  is  bound 
thereby,  as  is  the  estate,  and  can  have  no  further  action  for  an  abatement 
or  refunding..  Matter  ofHodgman,  140  N.  Y.  421, 431.  This  does  not  affect 
the  rule  that  an  executor  may,  in  equity,  recover  an-overpa3anent  to  a 
legatee  under  peculiar  circumstances  which  excuse  his  mistake.  Ibid.; 
Lupton  V.  Lupton,  2  Johns.  Ch.  627.  And  a  Surrogate  has  certainly  no 
jurisdiction  where  an  executor  has  overpaid  one  of  the  legatees  to  decree 
that  the  legatee  should  pay  the  excess  to  the  executor,  any  more  than  he 
would  have  power  to  decree  that  an  overpaid  creditor  should  refund  the 
excess  so  paid  to  him.  Matter  of  Underhill,  117  N.  Y.  471,  475,  aff'g  1 
Connoly,  113.    See  also  Matter  of  Randall,  152  N.  Y.  508,  515. 

§  960.  The  procedure  to  secure  refunding  of  legacy. — Where  a  creditor 
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Petition  to  compel 
repayment  of  legacy. 


or  a  child  bom  after  the  making  of  a  will  or  a  subscribing  witness  brings 
an  action  against  legatees,  the  procedure  of  course  is  that  indicated  by 
arts.  2  and  4  of  title  3  of  chap.  15  of  the  Code'of  Civil  Procedure.  Where, 
however,  a  proceeding  is  had  in  the  Surrogate's  Court  to  secure  such  re- 
funding by  reason  of  the  condition  in  the  bond  given  by  the  legatee  when 
taking  the  legacy,  the  procedure  must  be  by  petition  substantially  as 
follows: 

Surrogate's  Court, 

County  of 
In  the  Matter  of  the  Admin-  ' 

istration   of   the   Estate   of 
deceased. 
In  the  Matter  of  the  AppUcar 

tion  of  as  Executor  of 

the  last  Win  and  Testament 

of  deceased,  to 

Compel  the  Refunding  of  a 

Legacy. 

To  the  Surrogate's  Court  of  the  county  of  : 

as  executor  of  the  last  will  and  testament  of  late  of 

deceased,  for  his  petition  in  the  above  entitled  pro- 
ceeding respectfully  shows  to  this  court  and  alleges: 

I.  That  your  petitioner  is  (sole)  executor  of  the  last  will  and 
testament  of  late  of  deceased,  by  virtue  of 
letters  testamentary  issued  to  him  by  the  Surrogate  of  the 
coxmty  of               on  the               day  of 

II.  That  residing  in  the  respondent  herein, 
was  named  in  the  will  of  the  said  decedent  as  a  legatee,  being 
given  by  the                clause  of  said  will  a  legacy  of  $5,000. 

III.  That  heretofore  and  on  the  day  of  said 
legatee  having  applied  to  your  petitioner  for  payment  (on  ac- 
count) of  his  said  legacy,  and  it  appearing  then  to  your  petitioner 
that  the  estate  was  sufficient  to  pay  all  legacies  and  your  peti- 
tioner being  then  in  possession  of  assets  appUcable  to  the  pay- 
ment of  said  legacy  {w  if  the  legacy  was  paid  pursuant  to  an  order 
of  the  Surrogate,  recite  the  making  and  date  of  the  order,  and  say: 
and  in  pursuance  of  said  order  your  petitioner)  paid  to  said 
legatee  the  sum  of  $5,000  and  said  legatee  made,  executed  and 
delivered  to  your  petitioner  her  certain  bond  or  obligation  with 
two  sureties  conditioned  for  the  refunding  to  your  petitioner  of 
said  legacy  whenever  required  {or  state  actual  condition  of  the 
bond)  a  copy  of  which  bond  is  hereto  annexed. 

IV.  And  your  petitioner  further  shows:  That  thereafter  a 
claim  was  presented  against  the  estate  of  said  decedent  thereto- 
fore imknown  to  your  petitioner  and  such  proceedings  were  had 
by  the  creditor  as  estabUshed  his  claim  as  a  valid  claim  against 
the  said  decedent,  that  the  said  claim  amounts  to  thou- 
sand dollars  and  that  there  are  no  assets  in  your  petitioner's 
hands  sufficient  to  pay  said  claim;  and  that  it  is  necessary  that 

Note.    If  other  leg-  said  legacy  of  $5,000  be  refunded  to  your  petitioner  as  executor 

aciles  have  been  paid  as  aforesaid.    Note. 

in    full    the    applica-  V.  Your  petitioner  has  caused  to  be  prepared  and  annexed 

tion  should  be  based  hereto  a  statement  of  the  assets  which  have  come  into  his  hands, 
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upon  a,  pro  rata  con-  of  the  total  amount  of  creditors'  claims  indicating  thereon  such 
tribution  by  the  leg-  as  have  been  paid  and  such  as  still  rema|p  due,an]d.pay^^^j  al^o 
atees  to  meet  the  indicating  the  total  amount  of  legacies  given  by  ,the  -vwU  and 
creditor's  claim.  such  as  have  been  paid  in  whole  or  in  part;  from  which  statement 

to  which  reference  is  hereby  had  as  fully  as  ii' ii  were  incor- 
porated at  length  herein  and  made  apart  hereof j  it  sippears  that 
there  is  a  deficiency  of  assets  in  your  petitioner's  haad^;  where- 
with to  pay  the  same  of  dollars:  .  .  ;,, ,,;, ., 
Wherefore  your  petitioner  prays  for  an  order  of  this  court 
directing  said  the  legatee  above , named  to  refund  to  your 
petitioner  dollars  paid  to  him  as  aforesaid  and  that  a 
citation  issue  to  said  requiring,  him  to  attend  and  show 
cause  why  such  a  decree  should  not  be  made. 

(Signature.) 
(Verification.)     n'p     -•   o+   aniJiJ'jT 

The  usual  practice  is  to  bring  an  action  on  the  bond  in  the  Supreme 
Court. 

§  961.  Offsets,  legacies  to  debtors. — Where  the  legatee  was  a  debtor 
of  the  testator,  the  executor  has  the  right  to  offsiet  against  the  legacy,  in 
favor  of  the  estkte,  the  amount  due  froih  the  legatee  to  the  testator.  In 
such  a  case,  the  fact  that  the  Statute  of  Limitations  had  run  against  the 
debt  is  immaterial.  Matter  of  Timerson,  39  Misc^fil^^S;  Matter  of  Dows,  39 
Misc.  621,  624.  The  Statute  of  Limitations  only  affects  the  legal  remedy 
and  in  no  case  operates  as  a  discharge  or  extinction  of 'the  debt.  It  does  not 
even  raise  a  presumption  of  payment,  btit  is  merely  a 'bar  to  the  remedy  by 
action.,  That  an  executor  has  an  equitable  lien  upon  the  legacy,  or  a  right 
to  obtain  out  of  the  legacy  an  amount  due  from  the  legatee  to  the  testator, 
and  that  this  right  is  unaffected  by  the  fact  that  suchjdebt  is  barred  by  the 
Statute  of  Limitations  is  well  estabhshed.  See  Matter  of  Foster,  15  Misc. 
175;  Rogers  v.  Murdoch,  45  Hun,  30,  and  cases  cited.  '  The  legatee  may.not 
assert  a  mere  expressed  intention  of  decedent  to  forgive  the  debt,  which 
was  unaccompanied  by  surrender  or  cancellation  of,  the  note.  Matter  of 
Timerson,  supra. 

This  right  to  offset  such  a  debt  against  a  legacy  is  called  the  "right  of 
retainer";  it  is  an  equitable  doctrine  founded  upon  the  principle  that  the 
legatee  should  not  be  entitled  to  his  legacy  while  he  retains  in  his  posses- 
sion a  part  of  the  fund  out  of  which  his  and  other  legacies  should  be  paid. 
Matter  of  Foster,  38  Misc.  347,  348,  citing  Smith  v.  Kearney,  2  Barb.  Ch. 
533 ;  Rogers  v.  Murdoch,  45  Hun,  32. 

This  right  was  embodied  and  protected  in  former  §  2472a  of  the  Code 
giving  the  Surrogate  jurisdiction  to  setflesuqh  a  (question  of  offset,  to 
decide  whether  the  debt  exists  and  to  determine  thp  whole  controversy. 
The  section  is  repealed  but  the  Surrogate's  powers  are  adequate  to  the  same 
end  under  the  Act  of  1914. 

In  such  cases  interest  on  the  debt  offset  is  computed  frpm  meiturity^of 
debt  to  date  when  legacy  is  first  payable.  Leask  v.  Hoagland,  136  App,  Div. 
658.  •      \ji  ' 

A  debt  due  to  the  testator  from  one  to  whom  he  has  given  a  legacy' is  an 
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asset  of  the  estate  in  the  hands  of  the  legatee  and  is  a  satisfactioh  of  the 
legacy  to  the  extent  of  such  asset.  Clarke  v.  Bpgardus,  12  Wen(i.  69; 
Matter  of  Bogart,  28  Hun,  468;  Rogers  v.  Murdoch,  supra;  Smith  v.  My,rray, 
1  Dem.  34;  In  re  Colwell,  15  N.  Y.  St.  Repr.  742.  It  is  upon  the  same 
equitable  principle  that  the  Statute  of  Limitations  has  been  held  to  be 
ineffective  against  the  right  of  retainer. 

In  Matter  of  Foster,  supi-a,  Hoysradt,  Surr.,  held  that  the  principle 
iipon  which  the  right  of  retainer  depends  is  the  same  whether  the  legacy 
is  general  of  is  the  income  of  a  fund  placed  in  trust.  He  accordingly  held 
that  while  in  that  case  the  income  of  th(e  trust  fund  was  so  small  as  that 
there  could  be  no  surplus  beyond  the  sum  necessary 'for  the  education  and 
support  of  the  beneficiary  and  could  therefore  not  be  Reached  by  ordinary 
creditors,  it  was  riot  proof  Against  the  equitable  lien  of  the  executors  en- 
forceable through  this  right  of  retainer.  But  the  tnistee  cannot  offset  costs 
payable  by  the  beneficiary  in  litigation  over  the  trust.  Matter  of  Ungrich, 
201  N.  Y.  415.  Although  the  expense. to  whibh  his  unreasonable  litigation 
has  put  the  fund  may  be  charged  to  his  trust  share,  /bid.,  citing  Matter  Of 
Willidms,  187  N.  Y.  286.  In  Matter  of  Warnef,  39  Misc.  432,  the  executor 
was  a  legatee  and  also  indebted  upon  two  bonds  and  mortgages  to  testator. 
Held,  he  must  exercise  the  right  of  retainer  and  offset  his  legacies  and 
commissions  as  a  payment  on  account  of' the  bond  debt,  citing  Master  of 
'Foster,  Supra.  But,  in  Matter  of  Bogert,  41  Misc.  598,  Church,  Surr^,  p'ei*- 
mitted  an  executor  to  withhold  the  legacy  to  offset  the  debt,  but  refused 
to  allow  him  as  trustee  to  retain  the  income  of  a  fund)  as  to  do  so  would 
giVe  the  estate  as  creditor  a  right  to  reach  property'  of  the  debtor  which 
no  other  creditor  could  reabh,  overruling  Matter  of  Foster.  The  Bogeft  case 
MlfSiS  approved  in  Matter  of  Knibbs,  45  Misc.  83,  which  was  affirmed,  108 
App.  Div.  134. 

A  legacy  is  created  by  inforriial  words  in  relation  to  a  debt;  such  as  "I 
forgive  the  debt  owing  me  by  A";  or  "I  direct  my  executor  to  withdraw 
liiy  claim  against  B";  or  "to  forego 'collecting."  This  is'  so  if  the  transfer 
tax  is  considered,  q.  v.    See  Matter  of  Wood,  40 'Misc.  155,  arid  cases  cited. 

Where  a  testator  directs  that  any  charge  against  his  legatees  on  his 
books  shall  be  deducted  from  their  legacies,  the  books  must  be' examiried, 
but  extrinsic  evidence  of  the  facts  and  circumstances  may  also  be  con- 
sidered. Matter  of  Burdsall,  64:  App.  Div.  346.  'In' this  case  it  was- sought 
to  charge  against  a  daughter's  legacy  of  income  a  sum  paid  by  her  father 
for  a  house  which  proved  to  have  been  his  weddirig  gift  to  her.  It  was  held 
that  it  need  not  be  deducted,  particularly  as  testator's  books  showed  the 
openmg  of  a  riey/  account  with  her  upon  her  marriage  into  which  the  sum 
sO  paid  was  not  carried. 

The  Code  expfessly  provides  that  where  the  executor  is  a  debtor  of  the 
estate  ariy  just  claim  'which  the  testator  had  against  him  must  be  included 
among  the  credits  and  effects  of  the  decedent  in  the  inventory,  and  the 
executor  should  be  liable  for  the  same  as  for  so  much  moriey  in  his  haiids. 
^ee  §  2673.    That 'Section  provides :  ..   i.:  ,'    ■ 
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The  discharge  or  bequest  in  a  will  of  a  debt  or  demand  of  the  testator  against 
an  executor  named  therein,  or  against  any  other  person,  is  not  vaHd  as  against 
the  creditors  of  the  deceased;  but  must  be  construed  only  as  a  specific  bequest 
of  such  debt  or  demand;  and  the  amount  thereof  must' be  included  in  the  inven- 
tory and,  if  necessary,  be  appUed  in  the  payment  of  his  debts;  and  if  not  necessary 
for  that  purpose,  must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.    §  2673,  Code  Civ.  Proc.  in  part. 

Where  a  creditor  bequeaths  a  legacy  to  his  debtor  and  either  does  not 
notice  the  debt,  or  mentions  it  in  such  a  manner  as  to  leave  his  intentipn 
doubtful,  and  after  his  death  the  security  for  the  debt  is  foimd  uncanceled 
among  the  testator's  property,  the  courts  do  not  consider  the  legacy  to 
the  debtor  as  necessarily  or  even  prima  fade,  a.  release,  or  extinguishment 
of  the  debt,  but  require  evidence  clearly  expressive  of  the  intention  to 
release;  such  intention; may  be  expressed  or  implied  from  the  wiU  or  may 
be  proved  aliunde.    Matter  of  Foster,  supra. 

In  the  case  oi  Smith  v.  Murray,  supro,  Surrogate  Rollins  says:  Nobody 
would  contend  that  the  mere  gift  of  a  legacy  is,  of  itself  and  necessarily, 
a  manifestation  of  an  intent  on  th^  part  of  the  testator,  to  remit  a  debt 
due  him  from  the  legatee.  Citing  Smith  v.  Kearney,  2  Barb.  Ch.  543,  547, 
549;  Wright  v.  Austin,  56  Barb.  17;  Close  v.  Van  Husen,  19  Barb.  509; 
Rickets  v.  Livingston,  2  Johns.  Gas.  100.  The  intent  of  the  testator  clearly 
expressed,  that  the  debt  be  extinguished,  will  govern.  Williams  v.  Crary, 
8  Cowen,  246;  Ex  pairte  Leslie,  3  Redf.  280.  See  Bitch  v.  Hawxhurst,  114 
N.  Y.  512. 

Where  a  testator  expressly  discharges  a  legatee  "from  all  claims  of 
the  testator  against  such  legatee"  this  will  operate  to  extinguish  such 
claims,  as  they  existed  when  the  will  becomes  effective,  that  is  to  say,  at 
the  death  of  the  testator.  Van  Vechten  v^  Van  Veghten,  8  Paige,  104.  But 
where  the  testator  releases  "all  claims  or  demands  which  I  may  have  at 
my  death  against  any  person 'or  persons  named  in  this  will"  the  CoUrt  of 
Appeals  held  that  a  legatee  named  in  a  codicil  to  th€!  will  indebted  to  the 
testator  was  not  entitled  to  an  extinguishment  of  his  debt.  Shane  v. 
Stevens,  107  N.  Y.  122.  In  Matter  of  Peaslee,  81  Hun,  597,  599,  held  an  ex- 
ecutor has  no  right  to  offset  a  contingent  claim  against  the  absolute  right 
of  a  legatee  to  her  legacy.  But  this  was  because  Surrogate  had  not  then 
the  equitable  powers  which  were  later  bestowed  by  §  2472o  of  the  Code. 

§  962.  Payment  and  investment  of  legacies  to  minors. — At  common 
law,  the  father,  as  guardian  by  nature  meifely,  was  not  permitted  to  receive 
legacies  bequeathed  to  his  minor  children,  nor  their  distributive  shares 
in  the  surplus  of  an  intestate's  estate  (see  Genet  v.  Talhnadge,  1  Johns. 
Ch.  3;  Rieck  v.  Fish,  1  Dem.  75;  Whitlock  v.  Whitlock,  id.  160;  Kerrigan  v.  . 
Kerrigan,  2  Redf.  517),  a  rule  which  was  not  changed  by  Revised  Statutes. 
By  the  Code  of  Civil  Procedure,  it  is  provided  that  when  a  legacy  or  dis- 
tributiye  share  is,  payable  to  an  infant,  the  decree  may,  in  the  discretion 
of  the  Surrogate's  Court,  direct  it,  or  so  much  of  it  as  may  be  necessary, 
to  be  paid  to  his  guardian,  to  be  appUed  to  his  support  and  education; 
or  when  it  does  not  exceed  fifty  dollars,  or  if  it  is  a  distributive  share,  $150, 
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the  decree  may  order  it  to  be  paid  to  his  father,  or  to  his  mother,  or  to 
some  competent  person  (see  §  2739)  for  the  use  and  benefit  of  such  infant. 
Where  an  infant,  entitled  to  an  expectant  estate  which  has  vested,  but 
the  time  of  possession  is  postponed  until  the  majority  of  such  infant,  is 
destitute  of  other  sufficient  means  of  support,  the  Surrogate's  Court  has 
power  to  direct  the  trustee  to  pay  to  the  general  guardian  a  suitable  sum 
out  of  the  rents  and  profits,  to  be  applied  to  the  maintenance  and  education 
of  the  infant.  Matter  of  Fritts,  19  Misc.  402,  44  N.  Y.  Supp.  344.  See 
Matter  of  Lehman,  2  App.  Div.  531,  37  N.  Y.  Supp.  1086.  A  direction  to 
executors  to  hold  property  in  trust  for  the  testator's  minor  children,  "ap- 
plying from  each  share  so  much  as  may  be  necessary  for  the  support, 
maintenance,  and  education  of  each  of  my  children,"  does  not  give  the 
trustees  discretion  as  to  the  amount  to  be  allowed,  but  that  question  must 
be  judicially  determined  by  the  Surrogate.  Matter  of  Goodwin,  122  App. 
Div.  800.  As  to  application  of  income,  directed  by  the  will  to  be  accumu- 
lated, to  the  use  of  a  destitute  minor,  see  Cons.  L.  1909,  chap.  45,  §  17 
(Laws  1897,  chap.  417,  §  5),  and  Matter  of  Wagner,  81  App.  Div.  163, 
80  N.  Y.  Supp.  785. 

The  Surrogate  may  order  a  legacy  of  an  infant,  deposited  with  the  county 
treasurer,  to  be  paid  to  a  guardian  subsequently  appointed;  but  not  before 
the  guardian's  bond  is  shown  to  be  sufficient.  Matter  of  Moody,  2  Dem. 
624.  But  an  ancillary  guardian,  who  is  also  the  general  guardian  and  has 
given  security  as  such,  cannot  be  required  to  give  an  additional  bond  to 
entitle  him  to  possession  of  the  ward's  property.  Matter  of  Hunt,  24  Civ. 
Proc.  Rep.  239,  34  N.  Y.  Supp.  1088.  In  Matter  of  Tucker,  28  Misc.  595, 
59  N.  Y.  Supp.  1022,  it  was  said  not  to  be  improper  for  the  trustees  to  make 
payments  to  the  general  guardian,  being  the  mother  of  the  cestui  que  trust, 
instead  of  applying  the  money  themselves,  although  the  general  guardian 
had  not  given  any  bond  under  Code  Civ.  Proc,  former  §  2746,  which  has 
no  bearing  on  the  application  of  income. 

Where  executors  are  given  a  fund,  the  income  of  which  they  are  to  apply 
to  the  maintenance  of  an  infant  daughter,  and  proof  is  presented  of  lack 
of  good  faith  on  the  part  of  the  executors  in  exercising  their  discretion, 
the  Surrogate  may  direct  a  suitable"  payment  out  of  the  principal.  Matter 
of  Berry,  5  Dem.  458.  Wbere  the  direction  in  the  will  was  to  "apply  the 
net  income  of  each  child's  share  to  the  support,  maintenance,  and  education 
of  said  child  until  such  child  arrives  at  the  age  of  twenty-one  years," — 
Held,  that  it  was  not  necessary  for  the  trustees  to  apply  all  of  the  net  in- 
come every  year  to  such  support,  but,  that  they  were  to  exercise  a  reasonable 
discretion  in  view  of  the  age,  surroundings,  and  general  environment  of 
the  child.  Matter  of  McCorrtiick,  22  Misc.  309,  49  N.  Y.  Supp.  1119,  aff'd 
40  App.  Div.  73. 

On  such  infant's  coming  twenty-one  years  of  age,  he  shall  be  entitled  to 
receive,  and  his  general  guardian  shall  pay  or  deliver  to  him,  under  the 
direction  of  the  Surrogate's  Court,  the  securities  so  taken,  and  the  interest 
or  other  moneys  that  may  have  been  paid  to  or  received  by  such  general 
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guardian,  after  deducting  therefrom  such  amounts  as  have  been  p^id  or 
expended  in  pursuance  of  the  orders  and  decrees  of  said  court,  so  made  as 
aforesaid,  and  the  legal  commissions  of  such  guardian;  and  the  said  general 
guardian  shall  be  liable  to  account,  in  and  under  the  direction  of  the  Surro- 
gate's Court,  to  his  ward,  for  the  same;  in  case  of  the  death  qf  said  infant, 
bpfore  coming  of  age,  the  said  securities  and  moneys,  after  making  the  de- 
ductions aforesaid,  shall  go  to  his  executors  or  administrators,  to  be  applied 
and  distributed  according  to  law,  and  the  general  guardian  shall, , in  .like 
manner,  be  liable  to  account  to  such  administrator  or  executor. 

If  there  be  no  general  guardian,  or  if  the  Surrogate's  Court  do  not  order 
or  decree  the  payment  or  disposition  of  the  legacy  or  distributive  share  in 
some  of  the  ways  above  d^^cribed,  then  the,  lefgacy  or  distributive  share, 
or  part  of  the,  same  not  disposed  of  as  aforesaid,  whether  the  same  ponsists 
of, money  or  securities,  shall,  by  the  order  or  decree  of  the  Surrpgate's  Court, 
be.  paid  and  deliyered  to  and  deposited  in  saidj, court. .  This  is  accomplished 
by,  paying  and  delivering  the  same  to  and  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,,,  collected,  rein- 
vested, and  disposed  of  by  him,  as  prescribed  and  required  by  law.  Thq 
regulations  coijtained  in  tjne  general  rules,  of  practice,  as  specified  in  subd.  8 
of  §  4  of  the  State  Finance  Law,  and  the  provisions  of  title  three  of  chapter 
eight  of  the  Code  apply  to  money,  legacies,  and,  distributive  shares  paid  to,, 
and,  securities  deposited  with,  the  cojunty,  treasurer,  except  thatthe  Surro-  , 
gate's  Court  exercises  with  respect  thereto,  or  with  respect  to  a  security 
in  which  any  of  the  money  has  been  invested,  or  upon  which  it  has  beep 
loaned,  the  power  and  authority  conferred  upon  the  Supreme  Court  by 
§  747  of  the  Code.  See  §  2^99  Code.  The  Surrogate  has  no  po\yer  to  di- 
rect, the  investnient  of  the  personal  property  of  an  infant  in  real  estate  so  as 
toa^ect  the  descent  thereof  upon  the  death  of  the  infant  dirring  minority. 
Matter  .of  Bolton,  159 'N.Y.  129..     ,,  , 

§  963.  Applying  principal  of  fund.— Where  a  will  lodges  in  the  trustee  , 
a  disppetion  as  to  ,the  einergency  which  will  justify  the  applicatiop  of  prin- 
cipal to  the  support^  of, minors,  or  as. to  the  amount  so  to,  be  applied,  the 
court  rWill  never  interfere  in  its  exerpise,  unless  an  abuse  of  discretion  is 
shown. .  Banning  y.  Gunn,  4  Dem.  337;  Matter  of  Keinz,  88  .Hun,  298,  34, 
N,  Y.  Supp.  339;  Matter  of  Dinkelspiel,  N.' Y.  Surr.  Decis.,  1891,  p,  169;- 
MMfer  of  Kitsqn,  id.  17S;  Matter  of  Ruge,  N.  Y.  L.  J.,  June  23,  1892.  In 
the  last  case,  the  court  said:  "There  is  no  alleigatiori  or  suggestion  in  the 
petition  that  there  hag,  been  an  abuse  of  discretion.  The  answer  filed  by 
the  executor  denies  information  as  to  many  of  the  matters  set  forth  in  the  , 
petition  which  might,  under  ordinary  circumstances,  warrant  the  granting 
of  an  application  for  support.  ,  He  alleges  that  he  is  ignorant  as  to  the  exist- 
ence of  the  emergency  described  in  the  will.  The  estate  now  amounts  to 
$3,361..'  .The  peti;tipner  wishes  the  matter  summarily  disposed,  of  and  de- 
sires to  avpid.the  ejcpense  of  a  reference.  I  am  unable  to  decide  upon  the 
papers,  and,  ,ther,efore,  dirept  a  reference  .to  an  assistant,  who  will  take  the 
testimony  of  the  parties  and  report  the  same."        ,    ,  ,; 
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§  964i,  Lapsed  legacies. — A  legacy  is  said  to  lapse  when  the  person 
named  by  testator  dies  before  the  bequest  vests,  and  there  is  no  one  who 
by  operation  of  law  or  in  contemplation  of  the  will  is  capable  of  taking 
as  Ms  substitute.   The  Decedent  Estate  Law  provides  by  §  29 : 

."Whenever  any  estate,  real  or  personal,  shall  be  devised  or  bequeathed 
to  a,' child  or  other  descendant  of  the  testator,  or  to  a  brother  or  to  a  sister 
of/the  testator,  and  such  legatee  or  devisee  shall  die  during  the  lifetime 
of;  the  .testator,  leaving  a  child  or  other  descendant  who  shall  survive  such 
testator,  such  devise  or  legacy  shall  not  lapse,  but  the  property  so  devised 
or.  bequeathed  shall  vest  in  the  surviving  child  or  other  descendant  of  the 
legatee! or  devisee,  as  if  such  legatee  or  devisee  had  survived  the  testator 
and  had  died  intestate."    [As  am'd  by  chap.  384,  Laws  1912.] 

;  This  changed  the  common-law  rule,  which  was,  generally,  if  the  legatee 
died  before  testator,  the  legacy^lapsed  {Matter  of  Wells,  113  N.  Y.  396, 
4Q0),  that  is,  fell  into  the  residuary  fund,  if  any.  Hence  it  might  pass  to 
those  who  had  no  natural  claim,  to  testator's  bounty,  leaving  his  grand- 
children penniless;, .  This  statute  was  passed  to  avoid  this  possibihty  where 
the  testator  provided  for  a  child,  or  other  descendant,  who  might  die, 
leaving  issue,  not  named  in  the  will,  and  indeed  possibly  not  in  being  when 
it,  was,  e^secutedi  Tuttle  v.Tuttle,  2  Dem.  48,  51.  See  also  report,  in  foot- 
noteiof  Cqok  v.  Munn,  12  Abb.  N.  C.  344;  Downing  v.  Marshall,  23  N.  Y.' 
366.  .But,  save,  in  respect  of  this  modification,  the  common-law  rule  still 
obtains, .  -Maifer  of  Wells,  supra.  The  amendment  of  1912  added  the' 
words. "or  to  a  brother  or  sister  of  the  testator"  and  so  enlarges  the  class  - 
of  legacies  saved  from  lapsing;  Prior  to  this  amendment  it  was  held  that 
thp  Tssqijds  "child'  or  other  descendant"  are  hmited.  They  do  not  ex- 
teiiditoj  collaterals.  Van  Beuren  v.  Dash,  30  N.  Y.  393;  Roberts  v.  Bos- 
worth,  107  App.  Div.  511.,  So  where  the  devise  was  to  a  sister,  it  lapsed; 
Gill  V.  Brouwer,  37  N-  Y.  549.  The  amendment  of  1912  met  this  ruling. 
So,, ifitheiprovision  is  to  a  "class"  and  one  of  the  class  die  before  testator, 
issuQ  I  cannot  take.  The  statute  does  not  apply.  There  are  others  of 
the  class  to  prevent  lapsing,  which  is  the  sole  object  of  the  statute.  Pimel' 
V.  Betjemann,  183  N.  Y.  194.    See  also  March  v.  March,  186  N.  Y.  99. 

A  legacy  on  consideration,  that  is  one  in  discharge  of  a  debt  of  testator, 
whether  enforceable  or  not,  may  if  intent  be  clear  that  it  is  given  not  as  a 
bounty,  will  not  lapse.    See  Matter  of  Gough,  74  Misc.  315,  320. 

Th^conamon-law  rule  that  lapsed  bequests  fall  into  the  residue,  but 
lapsed  devises  do  not,  but  go  to  the  heir  as  undisposed  of  by  will  has  been 
done  away  with  by  statute.  Moffett  v.  Elmendorf,  152  N.  Y.  475,  485; 
CruikshqnJc  v.  Home,  etc.,  113  N.  Y.  337,  353;  2  R.  S.  57,  §  5. 

Where  there  is  a  residuary  clause,  it  will  require  explicit  terms  to  ex- 
clude therefrom  lapsed,  specific  gifts.  See  Moffett  v.  Elmendorf,  supra; 
.Riker  v.  Cornwell,  113- N.  Y.  115,  127^. 

The  rule  is  that  where  the  residuary  bequest  is  not  circumscribed  by 
clear  expression  in  the  will,  and  the  title  of  the  residuary  legatee  is  not 
narrowed  by  special  words  of  unmistakable  import,  he  will  take  whatever 
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may  fall  into  the  residue,  whether  by  lapse,  invalid  disposition  or  other 
accident.  Newcomb  v.  Newcomb,  33  Misc.  191,  197;  Morton  v.  Woodbury, 
153  N.  Y.  243,  254;  Matter  of  Woolley,  38  Misc.  353. 

Where  a  legacy  is  to  several  persons,  it  is  important  to  ascertain  whether 
they  share  jointly  or  in  common.  If  they  are  severally  named,  and  not 
described  as  a  class,  and  are  given  equal  shares,  they  will  be  deemed  to 
take  as  tenants  in  common,  and  sharedistributively  and  not  collectively. 
Moffett  V.  Elmendorf,  supra.  So  if  one  or  more  of  those  so  named  die,  his 
or  their  share  will  fall  into  the  residuum  and  not  go  to  the  survivors.  See 
also  Matter  of  Kimberley,  150  N.  Y.  90;  Matter  of  Wells,  supra.  But^  if 
gift  is  to  a  class  they  take  "per  stirpes."  Matter  of  King,  200  N.  Y.  189, 
and  cases  reviewed  at  p.  195. 

If  the  residuary  bequest  itself  lapses  the  property  passes  as  undisposed 
of  by  the  will.   In  re  Benson,  96  N.  Y.  499. 

So  if  a  residue  of  a  residue  lapse  it  does  not  go  to  other  residuaries  but 
as  in  intestacy.    Matter  of  Hoffman,  201  N.  Y.  247.  ^ 

§  965.  Effect  of  void  or  lapsed  legacies. — A  lapsed  or  void  legacy  in- 
creases the  residuary  estate  pro  tanto.  If  the  will  contains  no  residuary 
clause,  the  amoimt  passes  as  in  intestacy.  So,  in  Matter  of  Woolley,  38 
Misc.  353,  mod.  78  App.  Div.  224,  there  was  a  residuary  clause,  with  ten 
provisions;  the  tenth  was  of  the  balance  not  covered  by  the  other  nine. 
One  of  the  nine  lapsed.  Held  it  was  not  disposed  of  by  the  tenth  clause. 
The  rule  as  to  "residue  of  a  residue,"  applied  in  Kerr  v.  Dougherty,  79 
N.  Y.  346,  and  in  Beekman  v.  Bonsor,  23  N.  Y.  298,  312,  was  followed. 
Therefore  held,  decedent  was  intestate  as  to  the  lapsed  ninth. 

So,  equally  of  void  legacies.  See  Matter  of  Kraker,  N.  Y.  L.  J.,  April  6, 
1912,  Fowler,  Surr.  Except  that  if  there  be  deficiency  of  property  to  pay 
general  legacies,  they  are  preferred  to  the  residuary  legatee  in  that  the 
amount  which  would  have  been  applied  to  the  void  legacy  must  first  be 
used  to  make  good  the  general  legacies.  Matter  of  Botsford,  37  App.  Div. 
73.  But  if  the  will  itself  provides  the  residiiai^  fund  as  the  destination 
of  lapsed  legacies,  or  of  the  principal  of  a  fund,  the  income  alone  of  which 
was  bequeathed,  then  the  fund  for  general  legacies  is  not  accreted  by  its 
lapse,  avoidance,  or  the  determination  of  the  trust  period.  See  Wetmore 
V.  St.  Luke's  Hospital,  56  Hun,  313.  Per  contra,  the  will  may  itself  divert 
lapsed  legacies  from  the  residue.    See  Beekman  v.  Bonsor,  supra. 

So  where  A  gives  B  power  of  appointment  over  a  fund  and  B  predecease 
A,  two  things  are  obvious.  First,  B's  will  cannot  be  deemed  in  exercise 
of  the  power.  Second,  the  fund  over  which  the  power  was  given  lapses. 
See  opinion  of  Fowler,  Surr.,  in  Matter  of  Mayo,  N.  Y.  L.  J.,  April  13, 1912. 


CHAPTER  VII 

DISPOSITION  OF  decedent's  REALTY  FOR  THE  PAYMENT  OF  DEBTS,  AND  OF 
FUNERAL  AND   ADMINISTRATION  EXPENSES 

§  966.  Scope  of  the  revision. — Artjple  third  of  title  4  of  chap.  XVIII, 
§§  2701-2718,  replaces  former  title  5,  former  §§  2749-2801a.  The  effect  of 
this  subordination  to  an  article  from  its  separateness  in  a  Title,  is  that  the 
proceeding,  formerly  separate  and  complete,  is  abolished  as  a  special  pro- 
ceeding and  becomes  a  stage  or  remedial  incident  of  a  judicial  settlement. 
See  §§  2702,  2705.  So  that  logically  this  form  of  relief  iriight  properly  be 
discussed  siib  accountings.  But  the  relief  is  still  special  and  the  grounds 
for  it  still  explicit,  and  its  technicalities,  though  largely  simplified,  still  re- 
quire treatment  as  a  separate  branch  of  Surrogate's  practice. 

The,felicity  of  the  change  is  chiefly  in  the  fact  that  judicial  settlements, 
as  now  regulated,  contemplate  the  inclusion  as  parties  of  all  persons  in- 
terested or  who  could  be  interested  in  either  of  the  former  two  proceedings. 
If  anyone  whose  rights  could  be  affected  is  not  a  party  the  Surrogate's 
power  is  ample  to'  bring  such  an  one  in  by  supplemental  citation  or  he 
may  come  in  by  volimtary  appearance. 

The  fundamental  nature  of  the  proceeding,  to  enable  the  payment  of 
proper  claims,  is  preserved.  Creditors  retain  their  paramount  importance  in 
relation  to  the  determination  to  be  made.  The  reasoning  of  Cardozo,  J.,  in 
Matter  of  Reed,  214  N.  Y.  383,  although  it  dealt  with  a  proceeding  begim 
before  -the  new  act,  is  still  controlling:  "The  very  purpose  of  the  statute 
was  to  give  assurance  that  all  creditors,  unknown  as  well  as  known,  should 
have  notice  of  the  proceeding." 

§  &67.  Dealing  with  rents. — The  first  section  of  article  third  affords  a 
new  and  needed  relief,  initiated  by  petition,  citation  to  show  cause  and  a 
deterinination.  It  precedes  the  judicial  settlement,  is  therefore  an  inde- 
pendent matter,  but  is  related  to  it  in  that  it  must  be  justified  by  such 
facts  a;s  would  later  justify  the  disposition  of  the  realty  itself  and  the  rents  . 
sought  to  be  collected  must  be  accounted  for  at  the  judicial  settlement. 

'  The  new  section  provides: 

§2701.  When  rents  of  real- property  may  he  received  hy  the  executor  or  adminis- 
iraior. 

An  executor  or  administrator  may  present  a  petition  to  the  surrogate's  court 
praying  for, leave  to  enter  into  possession  of  real  property  left  by  his  decedent  and 
to  manage  and  control  the  same  and  receive  the  rents  thereof. 

If  froin  such  petition  it  shall  appear  that  a  mortgage,  lease  or  sale  of  such  real 
property  will  be  necessary  unless  the  purposes  specified  in  section  2703  of  this  title 
be  otherwise  fulfilled,  a  citation  shall  issue  to  all  known  persons  within  the  state  of 

§§  966,  967  1201 
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New  York  who  have  the  legal  title  to  such  real  estate  by  descent  or  devise  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted. 

Upon  the  return  of  the  citation  the  surrogate  may,  in  his  discretion,  grant  the 
prayer  of  such  petition  upon  such  terms  and  conditions  as  justice  shall  require. 

The  net  rents  so  collected  shall  be  held  by  the  executor  or  administrator  and  be 
brought  into  court  upon  the  judicial  settlenaent  of  the  account  of  such  executor  or 
administrator  and  there  disposed  of  as  provided  in  section  2711  of  this  title  for  the 
disposition  of  proceeds  of  mortgage,  lease  or  sale  of  real  estate. 
'  New;'' ' ■  '■  '  '  '■■:.:•■•  ^ 

The  primary  effect  of  this  section  is  to  impound  the  rents  for  creditors  in 
a  case  where  unde^  the  old  statute  prejudicial  results  might  have  occ^red. 
Assuniing,  under,  the  former  act,  tnat  the  personalty  was  insufficient ;  to 
pay  the  creditors,  who  had  to  resort  finally  to  the  realty,  in  the;  njeantim,© 
the  rqnts  were  being  collected  by  the  heirs,  and  their  aggregate  aipoifli;!^, 
to  the  time  of  the  sale  was  unavailable  to  the  creditors.  Yet  npn  constat 
but  that  these  very  rents  might  have  been  sufficient  to  meet  the  claims  and 
SO;  avoided  a  sale  un(}er  the  Surrogate's  decree-.  , , 

Now,  their  availability  at  the  judicial  settlement  when  marshalled  '^th  i 
the  personalty  may  obviate  the  sale,  and  the  real  property  itself  be  still 
available  to  the  heir  or  devisee.    Since  these  rents  are  to  be  disposed  of 
"as  justice  requires,"  the  heirs  are  only  prejudiced  to  the  extent  of  the . 
delay  in  the  enjoyment  thereof  and  only  in  case,  where  the  petition  is  made, 
that  the  d,eficiency  of  personalty  and  the  consequent  necessity  of  resorting 
to  the  realty  is  then  already  foreshadowed  and  averred,,,  "If, from  SU9J^,, 
petition  it  shatl  appear,"  etc.  .        ',.! 

Npte,  that  creditors  are  not  cited,  only  those  known  persons  within  the 
St^te,  "who  have  the  legal  title  to  such  real  estate  by  descent  or  devise." 
E.  g.,  if  all  the  realty,  were  left  to  A  in  trust  he  would  have  the  legal  title  in 
trust,  and  be  the  sole  respondent, 

If  the  realty  descends,  in  intestacy,  the  administrator  would  cite  %la& 
knp'^n  heirs,  within  the'State.  In  other  words,  the  proceeding  is  summary, 
intended  to  be  expeditious,  as  all  proceedings  intended  to  impound  a^s^t^  .. 
should  be.  The  representative  becornes  a  receiver  of  rents.  By  the  new 
1916  amendment  to  tlie  section  relative  to  his  commissions,  §  2753,  be  is, 
entitled  to  compute  his  compensation  on  the  value  of  any,  real  or  personal 
property  "and  the  increments  thereof."  He  is  to  ftoid-these  rents,  bring 
thern  into  court,  and  account  for  them.  For  this  responsibiUty  be  is  en- 
titled to  compensatiou. 

Each  application  mutet  stand  on  its  own  bottom  of  facts  and  circum- 
stances and  the  draftsman  of  the  petition  will  make  his  averments  such  as 
that  it  shall/' appear  that  a  niortgage,  lease  or  sale  of  such  realspiraperty 
will  be  necessary  unless  the  purposes  specified"  in  §  2703  "be  otherwise  ful- 
fiXM."  That  is  the  manageihent  and  control  sought  under  §  2701' is  pre- 
cautionary. In  other  words,  the  petitioner  need  not  show  that  sale^  etc., 
will,bp,ine,vit|able  but  that, "it  will  be  necessary  unless,  etp."  That  leaves, 
for,  the  period  up  to  the  judicial  settlement^  [when,  under  §2705  "any 
party"  may  ask  for  the  order  for  disposition  by  mortgage,  lease  or  sale] 


§  968  DISPOSITION   OF   REAL   PROPERTY,    ETC.  1203 

opportunity  for  it  to  develop  that  the  "purposes  specified  in  §  2703  "  can 
be  or  have  been  "otherwise  fulfilled." 

We  assume,  accordingly,  that  in  this  special  proceeding  for  authority 
to  manage  and  control,  the  final  order  may  contain  just  such  authority  to 
lease  as  would  be  granted  to  a  temporary  admiiiistrator.  Power  to  "re- 
ceive the  rents  "  is  contemplated,  "  upon  such  terms  and  conditions  as 
justice  shall  require."  That  is,  justice  to  the  fund,  considered  as  necessary 
to  cover  the  rights  of  creditors,  and  justice  to  the  respondents  in  the  pro- 
ceeding, i.  e.,  "all  known  persons  within  the  State  of  N.  Y.  who  have  the 
legal  title  to  such  real  estate  by  descent  or  devise. 

§  968.  When  decedent's  real  estate  may  be  resorted  to  by  creditors. — 
The  remedy  afforded  creditors  by  art.  3  of  title  4  [formerly  title  5]  of 
chap.  18  of  the  Code  of  Civil  Procedure,  (completely  revised  in  1904  and 
again  in  1914)  whereby  the  decedent's  real  property  may  be  disposed  of 
for  the  payment  of  debts  and  funeral  and,  since  1914,  administration,  ex- 
penses, or  for  the  payment  of  judgment  liens  existing  thereon  at  his  death  or 
to  pay  the  transfer  tax,  or  a  debt  or  legacy  charged  upon  it,  or  to  pa,y  dis- 
tributive shares  in  the  contingency  specified  below  in  subd,  6  of  §2703, 
gives  a  jurisdiction  to  the  Surrogate  to  order  a  sale,  mortgage,  or  lease  of 
the  real  property  of  which  a  decedent  died  seized,  or  of  an  interest  which 
the  decedetit  had  in  real  property  under  a  contract  for  the  purchase  of  the 
same.  This  jurisdiction  he  must  exercise  in  the  manner  and  according 
to  the  procedure  prescribed  in  the  statute.  See  Duryea  v.  Mackay,  151 
N.  Y.  204,  208;  Piatt  v.  Piatt,  105  N.  Y.  488,  497.  As  this  jurisdiction  is 
so  given  to  the  Surrogate  the  Supreme  Court  will  not  entertain  such  a 
proceeding.  Hogan  v.  Kavanaugh,  138  N.  Y.  417;  see  Matter  of  Praetz, 
87  Misc. ,  128.  See  §  1845,  as  amended  in  1916,  as  to  stay  of  creditor's 
action  against ,  heirs,  if  it  develop  that  such  a  proceeding  is  pendifig,, 
This  being  so,  it  is  improper  to  join  such  a  cause  of  action  with  one  for 
partition.    Letson  v.  Evans,  33  Misc.  437. 

This  title,  as  substantially  revised  in  1904  is  concisely,  summarized  in 
Personeni  v.  Goodale,  199  N.  Y.  323.    See  cases  reviewed. 

The  Code  first  provides  what  property  may  be  subjected  tp  this  remedy 
and  when  it  may  be  so  subjected.    The  provision  is  as  follows: 

§  2702.  Real  property  subject  to  disposition  for  the  satisfaction  of  charges  against 
'the  same  arui-for  distribulioii. 

The  real  property,  or  interest  in  real  property,  of  which  a  decedent  died  seized, 
may  be  disposed  of  as  prescribed  in  this  title  ;~eicepi  where  it  is  exempted  from  levy 
and  sale  by  virtue  of  an  execution  as  prescribed  in  title  second  of  chapter  thirteen 
of  this  act,  or  where  it  can  be  disposed  of  under  a  valid  power  contained  in  a  wiU 
for  the  purpose  for  which  the  same  might  be  disposed  of  under  this  title. 

Bui  no  such  property,  or  interest  in  property,  shall  be  mortgaged,  leased  or  sold  , 
.  under  a  decree  in  a  surrogate's  court  to  satisfy  any  claim,  debt,  or  demand,  unless ,. 

a  proceeding  for  a  judicial  settlement,  or  to  compel  a  settlement,  of  the  accounts 
of  an  executor  or  a:dministrator  shall  have  been  commenced  within  eighteen  months 
from  the  date  when  letters  first  issued  to  an  executor  or  administrator. 

From  former  §  2749  of  this  Code,  modified.  From  2  R.  S.  Ill,  §  66;  Id.,  100, 
§  2;  Id.,  103,  §  20;  L.  1837,  c.  460,  §§  40-42;  L.  1874,  c.  267;  L.  1894,  c.  735.      . 
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The  exceptions  and  restrictions  noted  in  this  section  are  most  important. 

(1)  That  relating  to  property  exempt  from  sale  and  levy  does  not  include 
realty  bought  with  pension  moneys,  as  the  pensioner's  exemption  ceases 
at  his  death.  Matter  of  Ldddle,  35  Misc.  173,  appr.  in  Smith  v.  Blood,  106 
App.  Div.  317,  325;  citing  also  Beecher  v.  Barber,  6  Dem.  129.  Where 
exemption  is  claimed  it  must  be  set  up  at  the  first  opportunity,  for  the 
Surrogate  to  determine.  If  not  so  set  up  by  the  heirs  they  may  be  held 
to  have  waived  it.    Beecher  v.  Barber,  supra. 

(2)  Under  former  §  2749,  where  the  testator's  real  estate  was  expressly 
charged  by  the  will  with  the  payment  of  debts  or  funeral  expenses,  the  right 
to  resort  to  the  remedy  provided  by  this  section  was  denied.  Now,  under 
§  2703,  it  can  be  dealt  with  in  that  very  case.    See  below,  §  2703,  subd.  5. 

As  early  as  1786  (see  Laws  of  1786,  chap.  27)  there  have  been  statutes 
in  force  in  this  State  authorizing  the  sale  of  a  decedent's  real  estate  to  pay 
debts.  And  by  reason  of  the  existence  of  this  remedy  it  had  been  held  on 
the  one  hand  that  an  intent  to  charge  debts  upon  real  estate,  must  appear 
from  express  directions  or  be  clearly  gathered  from  the  provisions  of  the 
will  (see  Matter  of  Gantert,  136  N.  Y.  106,  112;  Holly  v.  Gibbons,  176  N.  Y. 
520;  Matter  of  Van  Vleck,  32  Misc.  419.  See  also  Reynolds  v.  Reynolds, 
16  N.  Y.  257;  Ma,tter  of  City  of  Rochester,  110  N.  Y.  159,  167);  and  on  the 
other  hand  that  where  the  intent  to  charge  debts  upon  the,  real  estate  is 
clear  it  excluded  all  resort  to  this  remedy.  Ibid.  At  common  law  a  de- 
vise of  real  estate  after  a  direction  by  the  testator  that, his  debts  be  first 
paid,  was  deemed  equivalent  to  a  charge  of  the  debts  upon  the  real  property 
devised.  But  it  was  not  sufficient  that  debts  and  legacies  be  directed  "to 
be  paid,"  that  alone  does  not  create  the  charge,  but  they  must  be  directed 
to  be  ^rsi  or  previously  paid,  or  the  devise  declared  to  be  made  after  they 
are  paid.  See  Lupton  v.  hapton,  2  Johns.  Ch.  614;  Matter  of  City  of  Roches- 
ter, 110  N'.'Y.  159,  166.  So  direction  to  pay  "my  just  debts  .  .  .  out  of 
my  property"  does  not  create  a  charge  upon  the  real  estate.  Matter  of 
Powers,' 124:  N.  Y.  361;  Clift  V.  Moses,  116  N.  Y.  144;  Matter  of  O'Brien, 
39  App.  Div.  321. 

Still  it  was  held  that  a  testator  could  not,  by  charging  the  payment  of  a 
specified  debt  upon  his  real  property,  limit  the  rights  of  his  general  cred- 
itors by  such  attempted  priority.  The  Surrogate  might  nevertheless  order 
it  sold  under  former  §  2749  after  the  personal  estate  was  exhausted.  Matter 
of  Richmond,  168  N.  Y.  385,  aff'g  62  App.  Div.  624.  The  word  "debts" 
means  all  the  debts  of  testator.    Ibid. 

(3)  The  next  exception  is  the  existence  of  a  vaHd  power  contained  in 
the  will,  whereunder  the  property  can  be  disposed  of  for  the  same  purpose 
as  under  "this  title,"  i.  e.,  present  title  4,  the  scope  of  which  is  enlarged. 
See  below.  . 

What  are  such  "valid  powers"? 

The  Real  Property  Law  (being  chap.  50  of  the  ConsoHdated  Laws) 
defines  an  imperative  trust  power  as  follows  (see  §  157) : 

"A  trust  power,  unless  its  execution  or  nonexecution  is  made  expressly 
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to  depend  on  the  will  of  the  grantee,  is  imperative  and  imposes  a  duty 
on  the  grantee  the  performance  of  which  may  be  compelled  for  the  benefit 
of  the  person  interested." 

Where  a  power  or  authority  to  sell  is  given  without  Umitation,  and  is 
not  in  terms  made  discretionary,  and  its  exercise  is  rendered  necessary  by 
the  scope  of  the  will  and  its  declared  purposes,  the  authority  is  to  be  deemed 
imperative,  and  a  direction  to  sell  will  be  imphed,  provided  the  design 
and  purpose  of  the  testator  is  unequivocal  and  the  implication  so  strong 
as  to  leave  no  substantial  doubt,  and  his  intention  cannot  otherwise  be 
carried  out.  Matter  of  Gantert,  supra,  at  p.  110,  citing  Scholle  v.  Scholle, 
113  N.  Y.  261;  Chamberlain  v.  Taylor,  105  N.  Y.  194;  Hobson  v.  Hale, 
95  N.  Y.  598;  Clift  v.  Moses,  supra. 

Where  imperative  power  was  discretionary  as  to  time  of  exercise  the 
court  may  exercise  its  power  to  "set  the  executor  in  motion."  See  WaU 
bridge  v.  Brooklyn  Trust  Go.,  143  App.  Div.  502,  opinion  of  Jenks,  J. 

A  power  of  sale  is  not  available  for  the  payment  of  debts  where  the 
power  is  discretionary  or  limited  to  some  other  specific  purpose,  or  where 
it  cannot  be  exercised  without  breaking  up.  and  destroying  the  scheme  of 
the  will  and  frustrating  the  intention  of  the  testator.  Matter  of  Gantert, 
supra,  citing  Kinnier  v.  Rogers,  42  N.  Y.  531;  Scholle  v.  Scholle,  supra; 
Matter  of  McComb,  117  N.  Y.  B78;  Matter  of  Binghflm,  127  N.  Y.  296. 
But  in  Personeni  v.  Goodale,  199  N,  Y.  323,  it  is  pointed  out  that  a  vahd 
discretionary  power,  actually  exercised,  defeats  the  power  to  conduct  this 
statutoiy  proceeding.  See  Cahill  v.  Russell,  140  N.  Y.  402.  Or,  it  would 
now  be  phrased  "to  secure  this  relief  upon  judicial  settlement." 

But  where  the  real  and  personal  property  is  blended  in  one  gift  to  the 
executors  for  a  common  trust,  in  which  all  the  beneficiaries  share  equally 
and  the  will  gives  a  general  and  unlimited  power  to  sell,  such  power  is 
imperative,  and  may  be  compelled  in  favor  of  any  party  who  is  lawfully 
entitled  under  the  provisions  of  the  will  to  the  proceeds  of  the  real  prop- 
erty when  sold.  See  Holly  v.  Gibbons,  176  N.  Y.  520.  A  creditor,  whose 
debt  is  directed  by  the  will  to  be  paid,  and  for  the  satisfaction  of  which  the 
personal  estate  proves  insufficient,  belongs  to  this  class.  He  is  beneficially 
interested  in  the  exercise  of  the  power,  within  the  meaning  of  the  Real 
Property  Law,  and,  as  to  him,  it  becomes  a  power  in  trust  enforceable 
under  the  statute.    See  Matter  of  Gantert,  supra,  at  p.  111. 

Nor  does  such  a  power  interfere  with  the  order  in  which  the  assets  of  a 
decedent's  estate  must  be  marshaled  for  the  payment  of  debts.  The 
personalty  must  first  be  exhausted,  and  if  that  fails,  the  execution  of  the 
power  may  be  resorted  to  and  compelled  so  far  as  necessary  to  meet  the 
deficiency.  "~ 

§  969.  This  remedy  available  unless  wiU  provides  one  as  effectual.— 
The  testator  can  only  deprive  his  creditor  of  this  statutory  remedy  against 
the  real  estate  by  providing  in  his  will  "a  remedy  as  efficient  and  as  ex- 
peditious." Matter  of  Gantert,  136  N.  Y.  106;  Parker  v.  Beer,  65  App.  Div. 
598,  aff'd  173  N.  Y.  332. 
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'Thtis,  the  question  as  to  which  remedy  the  creditor  must  resort  to  hinges 
upon  whether  the  power  to  sell  is  imperative  or  discretionary.  "A  power 
of  sale  to  pay  debts  sufficient  to  defeat  a  creditor's  application  under,  the 
std,tUte  must  be  one  the  exercise  of  which  is  imperative,  and  not  simply 
'  discretionary.  A  creditor  cannot  be  deprived  of  his  statutory  remedy,  unless 
the  debtor  has  by  his  testamentary  a,ct  providsd  him  with  one  which  is  equally 
prompt  and  effective  in  its  operation."  In  re  Juch's  Estate,  63  Hun,  280, 
afjf'd  as  Matter  of  Gdntert,  supra;  Matter  of  Powers,  124  N.  Y.  361. 

It  is  important,  therefore,  in  determining  whether  a  power  to,  sell  is 
imperative  or  not,  to  note  the  distinction  between  whether  the  power  in 
the  will  can  be  exercised  for  the  payment  of  debts,  or  whether  it  miist  be 
exercised  for  the  payment  of  debts.  A  power  of  sale  may  be  general  and 
unrestricted,  and  be  in' such' terms  as,  if  exercised,  to  render  the  proceeds 
of  the  real  estate  subject  to  be  applied  to  the  payment  of, debts,  if  an  in- 
tention to  that  effect  coiild  be  reasonably  inferred  from  the  will;  but  such  a 
discretibnary  power  of  ssble  unexercised  and  in  the  absence  of  express  direc- 
tions in  the  will  as  to  the  payment  of  debts,  or,  such  general  intent  in  the 
wiU  to  that  end,  from  which  it  must  be  inferred  that  the  real  estate  was  to  be 
sold  for  that  purpose,  will  not  be  sufficient  to  prevent  creditors  from  enforc- 
ing i^ayment  of  ttieir  debts  by  compelling  the  sale  of  the  real  estate  where  all 
the  jurisdictional  facts  are  shown.    See  Matter  of  Hervy,  67  Hun,  13,  18,  19. 

In  the  case  last  cited  Van  Brunt,  P.  J.,  concurring  in  llie  result,  held 
that  the  language  of,  former  §2749  was,  "except  where  it  is  devised  ex- 
pressly charged  with  the  payment  of  debts,  not  charged  by  implication  or  by 
operation  of  law,  but  expressly  charged."  See  opinion  at  p.  20.  And  he 
adds:  "Unless  it  has  been  so  expressly  charged  this  section  gives  the  creditor 
the  riglit  to  maintain  this  proceeding."  We  note  that  subd.  5  of  §  2703  now 
r6ads,  "For  the  payment  of  any  debt  or  legacy,  charged  thereupon." 

If  the  power  to  sell  is  limited  by  such.words  as  "for  any  pUir'pose  whlcli 
the  said  executor  niiay  in  his  judgment  think  proper,"  the  courts  will  con- 
strue such  words  as  indicating -the  purpose  of  the  testator,  to  leave  thp 
exercise  of  the  power  to  the  judgment  of  the  executor.  No  such  power 
can  be  compelled  by  a  creditor  and  will  therefore  not  stand  in  the  way  'of 
the  remedy  about  to  be  discussed  (see  Matter  of  Johnson,  18  App.  Div. 
371,  373);  or  if  the  power  to  sell  is  postponed  until  the  payment  of  testa- 
tor's debts,  it  will  not  be  such  a  power  as  to  prevent  application  for  this 
relief.  Matter  oft)uffy's  Estate,  18  N.  Y.  Supp.  924.  See  Matter  of  Davids, 
5  tiqin;  14;  Cobgdhy.  Ockerhausen,  18 N.  Y.  St.  Rep.  366.    ,  , 

But  a  power  of  sale  in  a  will  must  be  strictly  pursued;  executed  according 
to  testator's  intent.   See  Schdellkdpf  Holding  Co.  v.  Kavinoky,  216  N'.  Y.  S07. 

The. Code  provides  that  the  adequacy  of  a  power  in  a  will  is  not  to  be 
defeated  by  the  dilatoriness  or  neglect  of  the  persons  named  as  intended- 
to  be  confided  therewit'h;  e.'  g.,  by  one  or  more  neglecting  to  qualify.  Such 
as  qualify  niaiy  execute  the  power,  and  its  validity  shall  not  be  questioned 
for  the  failure  of  the  lieglectful  executor  or  trustee  to  qualify  an^  to  join 
therein. 
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§  2694.  Power  to  sell,  mortgage  or  lease  real  estate  may  he  executed  by  gualifying 
executors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any  interest  therein,  is 
given  to  executors  as  such,  or  as  trustees,  or  as  executors  and  trustees,  and  any  of 
Such  persons  named  as  executors  shall  neglect  to  qualify,  then  all  ^ales,  mortgages 
and  leases  under  said  power  made  by  the  executors  who  shall  qualify  shall  be  equally 
valid  as  if  the  other  executors  or  trustees  had  joined  in  such  sale;  ■ 

From  former  §  2642  of  this  Code,  in  part. 

§  970.  For  what  debts  or  expenses  property  may  be  sold. — ^The  new 
Act,  by  its  subdivisions  3-6,  both  inclusive,  enlarges  the  conditions  that 
can  be  met  by  this  remedy.    It  reads : 

§2703.     For  what  purposes  real  pr&perty  is  subject  to  disposition.   '    ' 
The  real  property  specified  in  section  2702  of  this  title  may  be  mortgaged,  leased 
or  sold  for  any  or  all  of  the  following  purposes: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including  judgment  or  other 
liens,  excepting  mortgage  liens,  existing  thereon  at  the  time  of  his  death. 

2.  For  the  payment  of  his  funeral  expenses,  including  therein  suitable  church  or 
other  services,  a  burial  lot  and  a  headstone  erected  thereon. 

3.  For  the  payment  of  the  reasonable  expenses  of  administration  as  allowed  by 
the  surrogate. 

4.  For  the  payment  of  any  transfer  tax  assessed  upon  the  transfer  of  such  prop- 
erty. 

5.  For  the  payment  of  any  debt  or  legacy  charged  thereupon. 

No  mortgage,  lease  or  sale  shall  be  ordered  for  the  purpose  of  any  of  the  foregding 
payments,  if  there  be  personal  property  applicable  to  the  full  payment  and  dis- 
charge thereof. 

Such  real  property  may  also  be  sold:  .  , 

6.  For  the  payment  and  distribution  of  their  respective  shares  to  the  parties 
entitled  thereto,  where  any  or  all  of  said  parties  are  infants,  proven  'or  adjudged 
incompetents,  absentees,  or  persons  unknown,  whenever  in  his  discretion  the  sur- 
.rogate  may  so  direct. 

From  former  §§  2749,  2756  of  this  Code,  modified. 

(1)  Debts: 

The  statutory  definition  of  debts  will  govern  in  these  proceedings,  to 
wit:  "Every  claim  and  demand  upon  which  a  judgment  for  a  sum  of  money 
or  directing  the  payment  of  money,  could  be  recovered  in  an  action." 
See  §  2768,.  subd.  3,  Code  Civ.  Proc.  This  means  the  decedent's  debts. 
Matter  of  Dusenbury,  106  App.  Div.  235. 

(2)  The  words  "funeral  expenses"  include  .all  necessary  and  reasonable 
expenses  connected  with  the  interment  of  the  deceased  including,  as  ex"- 
pressly  provided  by  §  2703,  "suitable  church  or  other  services,  a  burial  lot 
and  a  headstone  erected  thereon."  Matter  of  Laird,  42  Hun,  136.;  Matter  of 
King,  10  Civ.  Proc.  Rep^  175.  See  general  discussion  of  "funeral  expenses" 
above.  The  question  of  reasonableness  of  funeral  expenses  depends  upon 
two  considerations: 

(a)  The  station  in  life  of  the  decedent. 

(b)  The  amount  of  the  estate. 

Where  no  express  authority  is  given  by  the  will  for  unusual  expenses, 
such  as  a  vault  or  tomb,  disbursements  made  by  the  executor  or  admin- 
istrator of  a  considerable  sum  wiU  be  closely  scrutinized.    Thus  where  the 
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estate  was  only  $17,000,  a  disbursement  of  12,000  for  a  vault  and  tomb 
was  held  excessive  and  disallowed.  Matter  of  Shipman,  82  Hun,  108. 
See  for  authorities  as  to  what  are  reasonable  funeral  expenses  including 
cost  of  a  headstone.  In  re  Erlacher,  3  Redf.  8;  In  re  Mount,  3  Redf.  9,  note; 
In  re  Wood,  3  Redf.  9,  note;  In  re  Rooney,  3  Redf.  15,  and  Owens  v.  Bloomer, 

14  Hun,  296.  But  the  statute  does  not  contemplate  by  the  words  "debts 
and  funeral  expenses"  the  expenses  incurred  by  the  executor  in  defend- 
ing actions  concerning  the  estate  (see  Matter  of  Wilcox,  11  Civ.  Proc.  Rep. 
115);  nor  for  any  other  expenses  of  administration  {Matter  of  Quantlander, 
29  Misc.  566;  Fitch  v.  Witbeck,  2  Barb.  Ch.  161;  Cornwall's  Estate,  1  Tucker, 
250;  Sandford  v.  Granger,  12  Barb.  392);  nor  even  costs  in  an  action  pgnd- 
ing  at  the  decedent's  death  so  far  as  they  accrued  after  his  death  (Bum- 
ham  V.  Harrison,  3  Redf.  345;  Wood  v.  Byington,  2  Barb.  Ch.  387);  nor 
for  cdsts  against  an  executor  in  an  action  begun  by  his  decedent  (Matter 
of  Foley,  39  App.  Div.  248;  Sandford  v.  Granger,  supra;  Matter  of  Stowell, 

15  Misc.  533);  nor  do  they  include  costs  and  allowances  granted  upon  a 
decree  refusing  probate  to  a  decedent's  will  (Smith  v.  Meakim,  2  Dem. 
129) ;  nor  are  debts  barred  by  the  Statute  of  Limitations  such  a,s  are  contem- 
plated as  a  basis  for  this  proceeding  (see  Gilchrist  v.  Rea,  9  Paige,  66; 
Carman  v.  Brown,  4  Dem.  96),  any  more  than  they  can  be  niade  the  occa- 
sion of  the  exercise  by  an  executor  of  a  power  to  sell  (see  Butler  v.  Johnson, 
111  N.  Y.  204),  nor  can  such  proceedings  be  initiated  for  the  purpose  of 
reimbursing  one  who  has  paid  the  taxes  and  assessments  on  the  property 
of  a  decedent.  Norsworthy  v.  Bergh,  16  How.  Pr.  315.  But,  it  has  been  held 
that  where  testator's  widow,  who  was  his  executrix,  herself  adyaijced 
enough  to  pay  his  debts,  not  charged  upon  the  realty,  she  could  be  treated 
as  the  equitable  assignee  of  the  claims,  and  institute  this  proceeding.  Ma<- 
ter  of  O'Brien,  39  App.  Div.  321,  326;  Ball  V,  Miller,  17  How.  Pr.  300; 
Gilchrist  v.  Rea,  9  Paige,  66,  73;  Pease  v.  Egan,  131  N.  Y.  262;  Kochler  v. 
Hughes,  148  N.  Y.  507. 

(3)  "Reasonable  administration  expenses."  Since  the  meeting  of  this 
item  is  to  be  dealt  with  on  the  judicial  settlement,  the  discussion  thereof 
suh  Accountings  is  adequate,  and  need  not  be  here  reiterated. 

(4)  The  State  is  interested  in  getting  the  transfer  tax  timely  paid.  Sb  is 
the  estate,  and  so  are  the  beneficiaries  considered  separately,  so  as  to  avoid 
the  heavy  interest  penalty.  The  scope  of  this  remedy  has  been  accordingly 
enlarged  to  provide  funds,  if  needed  to  met  the  tax. 

(5)  "Any  debt  or  legacy  charged  thereupon."    (See  discussion  above.); 

(6)  This  new  subdivision  marks  a  complete  departure.    Thug: 

(a)  Whenever  in  his  discretion  the  Surrogate  may  direct. 

(b)  Decedent's  real  property  may  be  sold. 

(c)  For  the  payment  and  distribution  of  distributive  shares  to  parties 
entitled  thereof. 

(d)  Provided  any  or  all  are  infants,  or  proven  or  adjudged  incompetents, 
or  absentees,  or  persons  unknown. 

Clause  d  in  this  analysis  is  the  controlhng  one.    It  is  obvious  that  in 
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any  one  of  the  contingencies  covered  by  it  the  "parties  entitled"  could  not 
give  title.  The  Surrogate  by  his  order  can  enable  the  representative  to 
do  so. 

§  971.  Limitation  of  relief. — Since  this  remedy  has  always  been  statu- 
tory, and  the  statute  strictly  construed,  careful  note  must  be  made  of 
the  fact  that  it  is  incidental,  in  a  proceeding  for  judicial  settlement,  and 
that  such  a  proceeding  must  have  been  beguji  within  eighteen  months 
of  the  date  of  issuance  of  letters.  If  not,  then  apparently  no  relief  of  this 
nature  can  be  had,  and  the  remedy  being  barred,  heirs  and  devisees  can 
enjoy  their  rights,  unafraid. 

The  former  limitation  was  three  years,  under  former  §  2750  to  which 
§  1844  was  related.  In  1915  §  1844  was  amended  (chap.  636)  so  the  limita- 
tion is  identical  with  §  2702. 

The  accounting  proceeding,  applying  in  principle  former  decisions, 
will  be  deemed  begun  when  the  petition  is  filed.  Matter  of  Van  Vleck, 
32  Misc.  419;  Matter  of  Bradley,  70  Hun,  104,  109;  Matter  of  Phalen,  51 
Hun,  208.  The  amendment  of  the  petition  so  as  to  bring  in  a  new  party 
is  within  the  power  of  the  Surrogate  to  allow,  though  the  Statute  of  Limita- 
tions has  by  that  time  run.  Matter  of  Ibert,  48  App.  Div.  510.  See  Matter 
OfGeorgi,  35  Misc.  685)  Stuyvesant  v.Weil,  167  N.  Y.  421;  Matter  Of  Wheeler, 
48  Misc.  323. 

This  section  applies  the  limitation  to  creditors,  as  well  as  to  executors 
and  administrators,  in  harmony  with  §  1844,  ante.  It  does  not  change  the 
previous  rulings  that  certain  debts  of  the  estate  which  are  not  debts  of  the 
decedent,  cannot  be  collected  by  these  proceedings.  See  Ball  v.  Miller,  17 
How.  300;  Fitch  v.  Witbeck,  2  Barb.  Ch.  161;  Cornwall's  Estate,  1  Tuck.  250. 
By  §  2768,  subd.  3,  these  proceedings  may  be  founded  upon  equitable 
as  well  as  legal  debts. 

§  972.  Avoiding  sale,  etc.,  at  outset. — The  inadequacy  of  the  per- 
sonalty and  the  necessity  of  providing  funds  to  pay  debts,  etc.,  are  the 
main  points.  If  any  doubt  in  these  respects  can  be  allayed,  and  money 
provided  or  secured  aliunde  then  the  reason  for  the  remedy  disappears. 
So  the  Act  provides: 

§  2704.    Sale  to  be  refused  if  bond  be  given. 

An  order  empowering  an  executor  or  administrator  to  mortgage,  lease  or  sell 
shall  not  be  granted  if  any  of  the  persons  interested  in  the  estate  or  property  execute 
and  file  in  the  surrogate's  office  a  bond  in  such  sum  and  with  such  sureties  as  the 
surrogate  directs  and  approves,  conditioned  to  pay  all  the  charges  against  the  same 
proved  and  allowed  so  far  as  the  goods,  chattels,  rights  and  credits  of  the  deceased 
are  insufficient  therefor,  within  such  time  as  the  surrogate  may  direct. 

Except  that  in  a  proper  case  the  real  estate  may  be  sold  for  the  purpose  of  dis- 
tribution of  the  proceeds  as  provided  in  subdivision  six  of  section  2703,  notwith- 
standing the  giving  of  such  bond. 

Former  §  2765  of  this  Code,  modified. 

The  former  section  contemplated  arresting  the  old  proceeding  at  the 
decree  stage,  and  after  the  exact  situation  had  been  developed.  The  sec- 
tion was  numerically  also  far  down  in  the  title.    This  new  section,  and  it  is 
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pot  without  significance,  is  placed  at  the  threshold  of  the  subject,  so  that 
a  person  interesifced  can  arrest:  the  whole  inqiiiry  on  this  branch  of  the  case 
the  moment  the  question  of  sale,  etc.,  is  mooted  under  §  2705  on  the 
accounting.  •    ; 

§  973.  Who  may  start  the  machinery? — When  this  was  a  special  pro- 
ceeding it  was  prescribed  by  formei;,§,2750,  that  it  could  be  initiated  either 
by  the  representative  on  the  one  hand  (other  than  a  temporary  administra- 
tor, Duryea  v.  Mackey,  151  N.  Y.  204,  207),  or  on  the  other  hand  by  per- 
sons assertingthe  kind  of  claim  the  statute  had  in  contemplation.  Hence  if 
a  creditor  (other  than  a  mortgagee)  or  other  claimant  or  the  representative 
did  not  move,  the  persons  interested  were  powerless,  and  had  to  await  the 
running  of  the  statute.  Now  by  initiating  the  accounting,  they  can  as 
parties  to  that  proceeding  "allege  and  show  by  proof"  the  facts,  of /'in- 
adequacy" and  of  "necessity"  above  specified.  ! 

This  is  under  §  2705  which  reads 

§2705.     When  and  how  red  property  may  be  mortgaged,  leased  or  sold. 

Upon  a  judicial  settlement  of  the  accounts  of  an  executor  or  administrator,  any 
party  to  the  proceeding  may  allege  and  sh9w  by  proof  that  the  personal  property 
lefft  by  the  decedent  is  insufficient  for  the  payment  of  the  just  demands  and  charges 
againsj  the  same;  or  that  the  circumstances  are  such , that  the  court  has  jurisdiction 
to  order  the  liiortgage,  lease  or  sale  of  the  real  property  left  by  the  deceased  for  any 
of  the  reasons  specified  in  section  2703.  The  petition  and  account  filed  in  the  pro- 
ceeding shall  be  sufficient  proof  of  the  facts  therein  stated  unless  an  issue  is  rsiised 
as  to  any  of  such  statements.  If  any  person  interested  in  such  real  estate,  or  in  any 
question  raispd  with  reference  to  the  mortgage,  lease  or  sale  thereof,  is  not  a  party 
to  such  judicial  settlement^  the  surrogate,  before  proceeding  furthw  shall  cause 
siich  person  to  be  brought  in  by  supplemental  citation. 

'   '    ■-     '   New.  '.  .  ,    '  .:■■:■■, 

Under  the  old  practice  the  decisions' had  to  deal  with  the  persons'"  who 
cpuld  bring  the  special  proceeding.  So  in;  construing  the  words  "  executor 
or  administrator, "[the  strict  rule  was  followed  and  they  were  held  not  to 
include  temporary  administrators,  Duryea  v.  Mackey ,.  supra,  or  ancillary 
executor  or  administrator.  ,  Matter,  of  Estate  of  Ladd,  5;  Giv.  Pro.  R.  60. 

On  the  other  hand,  in  construing  "  creditors,"  strict  rules  were  applied;  all 
of  which  by  successive  amendments  haye  been  obviated.  Now  any  party 
tp.tj^^e  proceeding  may  "allege  and  show."  What  proceeding^.  "The 
judicial  settlement  of  the  accounts  of  an  executor  or  administrator."'  By 
omitting  the  words  in  former  §  2750,  i.  e.,  "other  than  a  temporary  ad- 
ministrator, it. may  be,  that  upon  his  accounting  even,  an  order  at  least 
to  lease  or  mortgage  may  be  secured,  if  no  permanent  letters  shi^ll  have 
issued.  True,  the  18  month  limitation  runs  from  letters  to  "an  executor 
or  .administrator";  but  §  2768,  subd.  5,  defines  "letters  of  administration" 
as  including  "letters  of  temporary  administration."  ■  ' 

In  Matter  of  Rider,  68  Misc.  270,  the  administratrix  and  the  two  other 
children  of,  decedent, ; had i  paid  off  certain  creditors  and  a  mortgage  and 
sought  in  the, proceeding  to  sell  realty  to  be  protected  as  standing  in  such 
qaie^itipr^'  shoes.  ,     '   . 
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The  Surrogate  held,  on  authority  of  First  Nat.  Bank,  etc.,  v.  Board  oj 
Suprs.,  106  N,  Y.  488,  that  no  subrogation  was  worked  by  such  voluntary 
payment.  The  administratrix  used  her  own  money  and  took  no  assign- 
ment of.  the  claims  paid.  But  now  her  claim  would  be  cognizable  on  the 
judicial  settlement  and  she  could  "allege  and  show"  the  "inadequacy  and 
the  necessity"  that  condition  jurisdiction. 

It  must  be  assumed  that  the  accounting  in  which  this  remedy  may  be 
demanded  is  the  first  judicial  settlement.  In  such  event  time  elapsing /rom 
death  to  grant  of  letters  is  not  reckoned  in  the  eighteen  months.  See  Matter 
of  Eychner,  65  Misc.  86.  The  citation  issues  at  the  time  the  petition  is 
filed,  and  although  it  may  be  returnable  after  the  lapse  of  the  period  this 
will  not  affect  the  jurisdiction  of  the  court.  See  Matter  of  Topping,  9  N.  Y. 
Supp.  447, 449,  Ransom,  Surr.,  citing  Matter  ofGouravd,  95  N.  Y.  256,  262; 
Matter  of  Phalen,  4  N.  Y.  Supp.  408. 

,  It  cannot  be  that  heirs  and  devisees  are  to  be  subject  to  risk  of  this 
remedy  if  such  first  accounting  determine  without  its  being  demanded. 
The  old  act  was  similarly  construed. 

"The  statute  commences  to  run  from  the  date  of  the  original  granting  of 
letters  of  administration  or  letters  testamentary  and  not  (in  a  case  of  a 
change  of  administration)  from  the  time  letters  were  granted  to  the  ad- 
ministrator who  seeks  to  make  the  sale."  See  Slocum  v.  English,  62  N.  Y. 
494,  496.    See  also  Matter  of  Kingsland,  60  Hun,  116. 

To  hold  otherwise  would  be  in  effect  to  make  the  statute  mean  that  so 
long  as  an  accoimting  is  had  within  18  months,  after  letters  "then  on 
that  or  any  subsequent  accounting  any  party  may  allege  and  show,  etc." 
The  18  months  is  a  limitation, -and  the  first  proceeding  brought  within 
such.  18  months  is  the  one  in  which,  if  at  all,  except  under  subd.  6  of  §  2703, 
the  relief  can  be  demanded. 

In  the  case  of  Slocum  v.  English,  Church,  Ch.  J.,  observed  that  "an 
administrator  dp  bonis  nan  takes  the  estate  where  his  predecessor  left  it; 
and  in  respect  to  the  time  of  limitation  to  sell  real  estate,  as  well  as  in  most 
other  respects,  his  administration  is  a  mere  continuation  of  that  com- 
menced by  the  latter.  .  .  .  The  object  of  the  statute  was  to  fix  a  certain 
period  after  which  bona  fide  purchasers  would  be  protepted,  and  actions  might 
be  maintained  against  the  heirs  and  devisees."  But  a  purchaser  within 
the  period  limited  from  a  devisee  has  notice  of  the  quasi  lien  and  in  a  proper 
case  his  lot  may  be  sold,  imder  the  Surrogate's  decree.  Matter,  of  Kinn, 
.  136  App.  Div.  852. 

That  this  is  the  correct  interpretation  is  manifest  from  the  terms  of 
art.  2,  title  3,  chap.  15,  of  the  Code  of  Civil  Procedure,  providing  that  the 
heirs  of  an  intestate  and  the  heirs  and  devisees  of  a  testator  (who  are  de-. 
cl^reid,  by  §  101,  Dec.  Est.  Law,  to  be  "respectively  liable  for  the  debts  of 
the  decedent,  arising  by  simple  contract,  or  by  specialty,  to  the  extent  of 
the  estate,  interest,  and  right  in  the  real  property,  which  descended  to 
them  from,  or  was  effectually  devised  to  them  by,  the  decedent"),  cannot 
be  sued  to  enforce  this  liability  except  where  18  months  have  elapsed 
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since  letters  testamentary  or  letters  of  administration  upon  his  estate 
were  granted  within  the  State.  See  §  1844,  formerly  2  R.  S.  109,  §  53,  as 
amended  in  1915. 

§  974.  The  Statute  of  Limitations  and  the  18  months'  limitation. — 
The  "  18  months  after  letters"  must  not  be  confused  with  the  hmitation  on 
the  debt.  Where  the  Statute  of  Limitations  has  begun  to  run  during  the 
life  of  the  debtor  it  does  not  cease  running  during  the  period  which  may 
elapse  between  the  death  and  the  granting  of  administration  upon  his 
estate  save  that  18  months  after  the  death  is  by  statute  deemed  not 
to  be  a  part  of  the  time  limited.  Sanford  v.  Sanford,  62  N.  Y.  553.  This 
is  by  virtue  of  §  403  of  the  Code  of  CivU  Procedure,  which  provides: 

The  term  of  eighteen  months  after  the  death,  within  this  state,  of  a  person  against 
whom  a  cause  of  action  exists,  ...  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  an  action  against  his  executor  or  administrator.  If  letters  testamen- 
tary or  lettKS  of  administration  upon  his  estate  are  not  issued  within  this  state 
at  least  six  months  before  the  expiration  of  the  time  to  bring  the  action,  as  extended 
by  the  foregoing  provisions  of  this  section,  the  term  of  one  year  after  such  letters 
are  issued  is  not  a  part  of  the  time  limited  for  the  commencement  of  such  an  ac- 
tion. .  .  . 

This  last  provision  may  prove  confusing.  It  is  in  effect  that,  if  letters 
are  not  issued  at  least  six  months  before  the  expiration  of  the  time  to  bring 
an  action  as  extended  by  the  eighteen  months'  provision,  then  the  term 
of  one  year  after  letters  are  issued  is  not  a  part  of  the  time  limited  {Church 
V.  Olendorf,  49  Hun,  439,  443),  provided  the  full  period  of  limitation  had 
not  expired  before  such  letters  issued.  Chapman  v.  Fonda,  24  Hun,  130; 
Hall  V.  Brennan,  64  Hun,  394,  396.  This  does  not  mean,  that  in  case  letters 
are  not  issued  within  six  months  before  the  expiration  of  eighteen  months' 
extension  of  the  six  years'  Statute  of  Limitations,  then  the  term  of  one  year 
after  such  letters  are  issued  is  not  part  of  the  time  limited.  Ihid.  It'is  only 
in  a  case  where  the  letters  are  not  issued  six  months  or  more  before  the 
expiration  of  the  time  (including  the  eighteen  months)  within  which  the 
action  may.  be  brought  that  the  additional  year  is  given.    Ibid. 

The  Code  also  provides  that  where  the  commencement  of  an  action  has 
been  stayed  by  statutory  prohibition,  the  time  of  the  continuance  of  the 
stay  is  not  a  part  of  the  time  limited  for  the  commencement  of  the  action. 
Code  Civ.  Proc,  §  406.  See  also  Mead  v.  Jenkins,  95  N.  Y.  31;  Brehm  v. 
Mayor,  104:  N.  Y.  186;  Hall  v.  Brennan,  64  Hun,  394,  397;  Church  v.  Olen- 
dorf, 49  Hun,  439, 444.  For  example,  as  the  law  stood  prior  to  September  1, 
1880,  a  proceeding  for  the  sale  of  real  estate  to  pay  the  debts  could  not 
have  been  commenced  until  after  the  executor  or  admiaistrator  had  ren- 
dered his  account.  SeeMeadv.  JenHns,  95N.  Y.  31.  And,  consequently, 
in  cases  arising  at  or  about  that  time,  where  an  executor  or  administrator 
had  not  accounted  up  to  September  1,  1880,  the  proceeding  Vas  held  to  be 
stayed  by  statutory  prohibition,  and  the  time  during  which  it  was  so  stayed 
was  hot  reckoned  as  a  part  of  the  time  of  the  running  of  the  statute.  See 
Church  V.  Olendorf,  49  Hun,  439, 443. 
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The  provision  of  former  §  2750,  that  at  any  time  within  the  three  years 
after  letters  are  first  duly  granted  within  the  State  upon  the  estate  of  a 
decedent,  a  creditor  might  institute  such  a  proceeding,  did  not  extend  the 
Statute  of  Limitations  so  that  the  creditor  may  institute  such  a  proceeding 
at  any  time  within  three  years  after  the  letters  are  issued,  regardless  of 
the  period  of  time  that  may  have  elapsed  before  such  letters  were  issued. 
The  purpose  of  the  statute  was  to  restrict  the  right  of  the  creditor  or  repre- 
sentative to  institute  such  a  proceeding  and  not  to  extend  the  period  of 
limitation.  See  Church  v.  Olendorf,  supra,  at  p.  444,  citing  -Chapman  v. 
Fonda,  24  Hun,  130;  Sanford  v.  Sanford,  62  N.  Y.  553.  The  same  rule 
will  doubtless  be  applied  now,  reading  18  months  instead  of  three  years. 

Explicit  provisions  were  contained  in  the  old  act,  former  §  2751,  extend- 
ing the  time  of  creditors  in  certain  cases  to  commence  this  proceeding. 
But  it  is  repealed  ^nd  need  not  be  requoted  [see  Jessup,  4th  Ed.,  p.  1006, 
and  Matter  of  Bingham,  127  N.  Y.  296]. 

§  975.  "  May  allege  and  show  by  proof." — These  words  in  §  2705, 
replace  the  old  provisions  as  to  the  highly  technical  petition  required  imder 
the  old  title.  Now  "any  party  may  allege."  An  allegation  is  an  aver- 
ment in  a  pleading.  The  pleadings  in  the  Surrogate's  Court  are  petitions 
and  answers,  or  objections.  The  party  invoking  the  exercise  of  the  Sur- 
rogate's power  whether  petitioner  or  respondent,  should,  therefore,  in  his 
pleading  allege  the  facts  on  which  jurisdiction  is  predicated. 

Thus  as  to  inadequacy  of  assets  or  the  necessity  of  sale,  mortgage,  or 
lease  the  petition  and  account  if  no  issue  be  joined  as  to  these  points,  shall 
be  "sufficient  proof." 

While  former  §  2752  is  repealed,  which  prescribes  the  contents  of  the 
petition,  it  would  seem  well  to  quote  it  in  substance  as  embodying  the 
jurisdictional  foundation  for  the  Surrogate's  exercise  of  the  power.  The 
Surrogate  ought  still  to  know  the  following: 

1.  The  amount  of  the  unpaid. debts  and  funeral  expenses  of  the  decedent  and  that 
the  personal  estate  is  inadequate  for  the  payment  thereof. 

Add  to  this  the  reasonable  administration  expenses. 

2.  A  general  description  of  all  the  decedent's  real  property,  and  interest  in  real 
property,  within  the  state,  which  may  be  disposed  of;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it  is  occupied  or  not; 
and,  if  occupied,  the  name  of  each  occupant;  whether  it  is  incumbered  by  a  mort- 
gage lien  or  Ijens  together  with  a  statemepj;  of  the  amount  due  or  claimed  to  be  due 
thereon.  Where  the  petition  (or  answer)  describes  an  interest  in  real  property,  the 
value  of  the  interest  must  be  stated,  and  also  the  value  of,  and  the  other  particulars, 
specified  in  this  section,  relating  to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and  devisees  of  the 
decedent,  and  also  every  other  person  claiming  under  them,  or  either  of  them,  stat- 
ing who,  if  any,  are  infants;  the  age  of  each  infant,  and  the  name  of  his  general 
guardian,  if  any;  and  also  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  a3ministrator,  the  amount  of 
personal  property  whicji  has  come  to  his  hands,  and  those  of  his  coexecutors  or 
coadministrators,  if  any;  the  apphcation  thereof,  and  the  amount  which  may  yet 
be  realized  therefrom. 
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The  provision  in  subd.  1  is  jurisdictional.  It  underlies  "inadequacy." 
The  applicant  must  allege  the  existence  of  such  an  unpaid  debt^  by  stating 
facts  establishing  such  debt.    Matter  of  Pirie,,  133  App.  Div.  431. 

If  this  is  put  in  issue  the  Surrogate  may  pass  on  validity  of  debt.  Ibid, 
citing  Matter  of  Haxtun,  102  N.  Y.  l57.  So  he  can  pass  on  validity  of  any 
creditor's  claim  in  the  proceeding.  Matter  of  Rider,  68  Misc.  270;  Matter 
ofEychner,  65  Misc.  86. 

The  provision  in  subd.  2  that  the  statement  of  the  value  of  each  dis- 
tinct parcel  should  be  given  must  be  reasonably  interpreted.  Thus  under 
the  old  act,  m  Matter  of  McGee,  5  App.,  Div.  527,  it  was  held  that  where  the 
estate  consisted  of  several  parcels  but  each  parcel  consisted  of  several  lots 
of  land  and  the  description  showed  that  the  various  lots  lay  together  and 
formed  one  parcel  and  the  valuation  was  given  of  the  parcel  as  ia  whole, 
it  was  sufficient  within  the  meaning  of  former  §  2752.  See  Matter  of  Georgi, 
35  Misc.  685. 

The  detail  schedule  of  debts,  in  judgment  or  otherwise,  formerly  required 
by  subd.  1  before  the  amendment  of  1904  (ch.  750)  need  not  now  be  given. 
The  ailiount  in  gross  ought  to  be  alleged,  and  it  must  be  stated  that  the 
personal  estate  is  inadequate. 

tinder  subd.  3  care  must  be  taken  to  specify.  A  petition  was  rejected 
as  insufficient  which  merely  alleged  that  the  names  and  numbers  of  the 
heirs  at  law  were  unknown.  Matter  of  O'Neill,  49  Misc.  285.  If  they  are 
unknown,  then  there  should  be  the  proper  allegation  that  diligent  effort 
to  discover  them  has  been  made.  Ibid.  In  other  words,  to  secure  a  cita- 
tion to  them  as  a  class  the  rule  as  to  such  citation  must  be  followed  and  if 
they  are  not  parties  the  new  section  requires  them  to  be  brought  in.  So 
the  words  "persons  claiming  imder  them"  are  of  substance.  And  pro- 
ceedings were  held  irregular  and  purchaser  relieved  when  the  petitioner 
failed  to'  cite  judgment  creditors  of  the  "heirs  and  devisees."  Matter  of 
Townsend,  203  N.  Y.  522.  Since  §  2705  is  mandatory  as  to  bringing  in  as 
parties  "any  person  interested  in  such  real  estate"  we  requote  opinion  of  Cul- 
len,  J.,  where  he  says:  • 

Doubtless,  as  claimed  by  the  learned  counsel  for  the  appellant  and  so  held  by 
this  court  in  Matter  of  Dolan,  88  N.  Y.  309,  it  is  necessary  in  a  proceeding  of  this 
character  only  to  comply  with  the  requirements  of  the  statute  and  malce  such  per- 
sons parties  thereto  as  the  statute  prescribes.  When  the  Dolan  case  arose  the 
proceeding  was  governed  by  the  provisions  of  the  Revised  Statutes  (2  R.  S.  ch.  6, 
title  4,  sees.  5  and  6)  which  required  service  of  the  notice  of  the  application  lipon 
the  widow,  heirs  and  devisees  of  the  deceased.  It  was  held  that  service  on  no  other 
person  was  requisite.  The  present  case,  however,  is  governed  by  the  Code  of  Civil 
Procedure,  sections  2752  to  2756.  These  sections  require  that  the  citation  shall  be 
issued  to  "husband  or  wife,  and  to  all  the  heirs  and  devisees  of  the  decedent,  and 
also  every  other  person  claiming  under  them,  or  either  of  them."  The  question 
before  us  is  whether  judgment  creditors  qf  an  heir  or  devisee  should  be  deemed 
as  persons  claiming  under  him  within  the  meaning  of  the  statute.  We  think  they 
should.  Though  the  lien  of  a  judgment  creditor  on  the  real  estate  of  his  debtor  is 
general  and  not  specific,  he  has  a,  substantial  ihterest^  protect  in  the  proceeding. 
The  effect  of  granting  the  application  is  to  destroy  his  li6n  oh  the  real  estate.    In 
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Brainard  v.  Cooper,  10  N.  Y.  356,  it  was  held  that  a  judgment  creditor  having  a 
lien  had  a^subsisting  interest  under  the  mortgagor  such  as  entitled  him  to  redeem 
from  a  defective  mortgage  sale.  In  Raynor  v.  Gordon,  23'  Hun,  264,  it  was  held 
that  a  judgment  creditor  of  a  devisee  was  a  person  claiming  under  him  and  entitled 
under  this  language  of  another  section  of  the  Revised  Statutes,  2  R.  S.  101,  sec^  10, 
■  to  intervene  and  set  up  the  Statute  of  Limitations  in  bar  of  the  application,  though 
at  that  time,  as  already  said,  it  was  not  necessary  to  make  them  parties  to  the  pro- 
ceeding. That  decision  has  never  been  overruled  or  questioned.  Now  that  the 
statute  has  been  changed,  the  same  constructioii  should  be  given  to  the  term  "per- 
sons claiming  under  them  or  either  of  them,"  as  was  given  to  it  in  the  case  cited. 
In  actions  to  foreclose  mortgages  or  for  the  sale  of  property  in  partition  judgment 
creditors  are  necessary  parties.  The  same  rule  should  apply  in  proceedings  of  this 
kind,  if  the  language  of  the  statute  permit^  it.  In  our  judgment  it  not  only  permits 
the  rule,  but  requires  its  adoption. 

§  976.  How  to  allege. — Since  the  allegations  are  to  be  contained  in  a 
petition  or  an  answer  thereto  upon  an  accounting  we  merely  suggest  para- 
graphs of  necessary  averments:    Thus: 

1.  Status  of  the  one  averring. 

2.  Testacy:  That  the  said  died  on  or  about  the 

day  of  19    leaving  a  Last  Will  and  Testament  which 

was  duly  admitted  to  probate  and  record,  by  the  Surrogate's 
Court  of  said  County,  on  the  day  of  19    under 

which  will  letters  testamentary  were  duly  issued  to  your  peti- 
tioner (or  to  A.  B.)  the  executor  thereof;  {or) 
»  3.  Intestacy:  That   on  the  day   of  19    the 

said  died,   intestate  and   your   petitioner    (or 

A.  B.)  was  thereafter  duly  appointed  administrat  of  the 

goods,  chattels  and  credits  of  the  said  deceased,  by  the 

Surrogate's  Court  of  the  County  of  on  thp  day 

of  19 

4.  Time  limit:  That  your  petitioner  (or  A.  B.)  duly  qualified; 
^nd  entered  upon  the  discharge  of  the  duties  as  such 

which  letters  still  remain  in  force,  and  were  duly  issued  within 
18  months  prior  to  the  presenting  of  this  petition. 

5.  Quantum  of  personalty:  That  the  whole  amount 
of  the  personal  property  of  said  decedent,  which  has  come  to 
the  hands  of  your  petitioner  (or  of  A.  B.)  as  such  is 

dollars  and  cents. 

6.  Expenditures  or  charges  already  incurred:  That  your  peti- 
tioner has  paid  therefrom  [preferred  debts?  funeral  expenses? 
etc.]  [administration  expenses?]  in  all  $ 

7.  Total  to  be  paid  in  all:  That  the  following  is  a  concise  state- 
ment of  the  unpaid  debts,  administration  and  funeral  expenses 
of  the  decedent.    (N.  B.  rule  in  Pirie  ease,  supra.) 

8.  Inadequacy:  That  tfie  amount  of  the  unpaid  debts  (and 
funeral  expenses  if  still  unpaid)  is  $  and  that  the  per- 
sonal estate' in  petitioner's  hands  is  inadequate  for  the  payment 
thereof,  by  the  sum  of  $  '  [Add  in  a  proper  case)  and  that 
no  more  than  $  may  yet  be  realized  from  the  personal 
estate  yet  unsold,  and  still  in  the  possession  or  control  of  said 
A.  B.- 

9.  As  to  charge  on  realty:  That  none  of  said  debts  or  claims 
are  secured  by  mortgage,  or  otherwise  a  lien  or  charge  upon  the 
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Note.  In  stating 
value,  improvements, 
occupation  and  title 
of  decedent,  specify 
each  parcel. 


real  property  of  said  decedent  except  that  a  legacy  of  $1,000 
to  X.  Y.  is  charged  by  the  will  upon  premises  of  testator  2000 
E.  4th  St.  in  N.  Y.  City. 

10.  Schedule  of  realty:  That  the  following  describedi  real 
property,  is,  as  your  petitioner  informed  aiid  believe 

all  the  real  property  within  the  State  of  New  York  of  which 
the  decedent  died  seized,  and  in  which  he  had  any  interest,  or 
which  in  any  wise  belonged  to  him,  at  the  time  of  his  death, 
valued  at  the  sums  respectively  affixed  to  each  lot,  piece  or 
parcel,  and  occupied  or  not  occupied,  as  stated  in  fespect  to 
each  of  said  several  lots,  pieces  or  parcels,  that  is  to  say: 

{Nol^)  That  the  value  of  the  above  described  real  estate  is 
as  follows: 

That  the  said  lands  are  improved  as  follows. 

That  the  same  are  occupied  by 


That  the  interest  of  decedent  therein  is  as  follows: 

That  it  is  (not)  encumbered  by  (any)  a  mortgage" 
on  which  the  amount  due  to  the  owner  of  said  mortgage 

is  the  sum  of  $  with  interest  from  the  day  of 

19    at  per  cent. 

That  the  value  of  the  interest  of  the  decedent  in  the  real  prop- 
erty of  which  the  value  is  above  stated  is  as  follows: 

That  names  of  the  husband  (or  wife)  and  of  all  the  heirs  and 
devisees  of  the  said  decedent,  and  of  every  other  person,  claiming 
under  them,  or  either  of  them,  and  their  residences,  are  as  fol- 
lows, viz.: 


That  the  said 
are  infants  under  the  age  of  twenty-one  years,  to  wit: 

The  said  is  of  the  age  of  years, 

The  said  is  of  the  age  of  years. 

The  said  is  of  the  age  of  years, 

is  the  general  guardian  of 
and  is  the  general  guardian  of 

■,or, 
That  none  of  the  above-named  infants  has  any  general  guard- 
ian; 

If  heirs,  etc.,  are  unknown  say  so  and  give  name  of  attorney- 
general  who  in  such  case  must  be  cited. 

11.  That  no  previous  application  has  been  made  for  a  decree 
authorizing  the  disposition  of  the  real  property  of  the  said 
decedent  for  the  payment  of  his  debts  or  funeral  expenses; 

12.  Wherefore,  your  petitioner  prays  that  a  decree  be  made 
directing  the  disposition  of  the  said  real  property  of 
said  decedent  [or  the  interest  of  said  decedent  therein]  or  so 
much  thereof  as  may  be  necessary,  by  sale,  lease,  or  mortgage 
thereof,  as  the  Surrogate  may,  upon  inquiry  duly  had,  deter- 
mine for  the  payment  of  his  debts  (administrative  and  funeral 
expense^  and  that  [here  specify  any  one  of  the  heirs-atrlaw, 
oceupants,  creditors  and  persons  interested  in  said  slate  not  al- 
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ready  a  party]  may  be  severally  cited  to  show  cause  why  such 
decree  should  not  be  made  and  that  such  other  protess  and 
proceedings  may  be  had  in  the  premises  as  may  be  just  and 
proper. 
(Dated.) 

(Verification.) 

§  977.  Same  subject,  and  the  citation. — Unless  the  Surrogate  be  satis- 
fied as  to  "inadequacy  and  necessity"  he  will  not  act.  For  if  the  applicant 
fails  to  disclose  such  facts  as  are  required  by  the  statute  to  be  shown  the 
SiUTOgate  acquires  no  jurisdiction.  Matter  of  Williams's  Estate,  1  Misc. 
35,  36,  citing  Matter  of  German  Bank,  39  Hun,  181. 

Since  these  facts  must  be  alleged  and  shown  "by  proof,"  and  an  uncon- 
troverted  petition  is  declared  to  be  such  proof,  in  case  of  any  issue  the 
Surrogate,  or  his  referee,  may  take  proof  as  to  any  or  all  of  the  averments. 
Especially  where  the  names  of  heirs  are  unknown,  and  the  applicant  does 
not  state  that  "diligent  inquiry"  was  made  the  Surrogate  may  refuse  a 
citation.  Matter  of  O'Neill,  49  Misc.  285.  But  if  proper  averments  are 
made  showing  a  defect  of  parties,  he  must  issue  a  citation. 

The  citation  which  issues  in  this  proceeding  is  one  dependent  upon  an 
inquiry  and  determination  by  the  Surrogate  and  cannot  therefore  be  issued 
as  of  course  by  the  clerk.  That  the  act  is  judicial  appears  from  the  lan- 
guage of  the  section  providing  for  the  issuance  of  the  citation  by  the  Sur- 
rogate. 

The  defect  of  a  necessary  party  may  still  be  cured  by  amending  the  pe- 
tition, and  by  supplemental  citation  based  on  affidavits,  or  resulting  from 
the  inquiry  made  by  the  Surrogate.  See  Matter  of  Wheeler,  48  Misc.  323, 
citing  Matter  of  Ibert,  48  App.  Div.  510.  For  the  purpose  of  this  inquiry 
the  Surrogate  may  appoint  a  referee  to  hear  and  report  the  facts  and  he  may 
direct  him  to  submit  his  opinion  thereon.    Matter  of  Walker,  43  Misc.  475. 

Or  the  (Jefect  is  supplied  by  citation  issued  on  the  answer  that  demands 
the  relief  and  discloses  the  defect  of  parties.  The  service  of  the  citation 
must  be  strictly  in  accordance  with  the  statutes.  See  §§  796,  797,  2525, 
2526,  2685.  Jurisdiction  is  conditioned  thereby.  Matter  of  Smart,  93 
Misc.  402. 

The  issuance  of  a  citation  by  the  Surrogate  still,  we  think,  amounts  to  a 
determination  by  him  that  the  jurisdictional  facts  exist.  It  is  therefore 
necessary  that  all  the  facts  essential  to  give  the  Surrogate  jurisdiction,  both 
of  the  subject-matter  and  of  all  necessary  parties,  should  be  shown  affirma- 
tively in  order  to  give  validity  to  the  order  to  be  made.  Lawrence  v. 
Brawn,  5  N.  Y.  394. 

If  from  the  petition,  or  such  other  inquiry  as  the  Surrogate  may  make, 
it  appears  to  him  that  the  debts  or  judgment  liens  or  funeral  expenses  can 
be  paid  without  resorting  to  these  proceedings,  he  must  refuse  to  act. 
Matter  of  Davids,  5  Dem.  14.  This  of  course  will  prove  to  be  the  case  where 
the  will,  which  the  Surrogate  should  examine  in  the  course  of  his  inquiry, 
contains  an  imperative  power  to  sell.   Ibid. 
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•Where' the  executor  i or  administrator  has  not  caused  the  usual  notice 
to  of editOi-s  to  present  clainis  to  be  pubhshed ;  or  where,  having  so  pubHshed 
a  notice,  the  time  has'  not  yet  elapsed  {Mdtter  of  Slater,  17  Misc.  474,  479) 
for  the  presentation  of  claims  the  citation  in  tjie.  g,cc'ounting  will  have  been 
directed  generally  not ^ only, to  the  creditors  named  in  the  citation  but  "to 
all  other  creditors  of  the  decedent."  If  not,  a  supplemental  citation, 
so :addressedj; should:  issue: undeiTi the  n^w#c^  on ,1»he  same  principle > that 
guided  the  decisions  under  the  old  act.  '^e^.Jianpnerr.ery.  Ziegler,!  Pem- 
177,  180; -Mdifer  of  Georgi,  4A  App.  Div.  180. .  Eor  creditors  arej/^e.impor- 
tant'parties  in  this,  phase  of  the  accounting.  The  mere  fact  that  the  appli- 
cant claims  to  be  the  only  creditor  does  not  excuse  noncompliance;  with 
-this  rule.  See,  Ihid.  And  if  they  hgiye  been;  omittqd.  in,  the  petition  and; not 
designated  in  the  d^ation  asked  for,, the  Surrogate  will  hold  the,  proppeding 
of  hisi  own  motiony;if  ihe  knows  of  others,  while  a  supplemental  cit,ation 
-issilies  to  bring 'them  I  into  coiyt^  ^&^  MaMer>  .of  Wheeler  ^  48  ^isc.  3.23.,  If 
citation  is  not  published,  therefore,  it  may- still  be  held,  to  be  a  defeptiwhich 
will  excuse  purchaser!; from  completing.  Matter  of  Georgi,  mpra,^  ,;Inaq- 
curacies  in  the  citation,  such,  as  omission  of  Christian  names,  or  individual 
names;  of : partners  in  a  firm,  are  curable  by  amendment.,  S.  ,C-,  35,Misc. 
685.  I  If.  the  accounting  is  begun  in  rtime  to  give  jnrisdiction,  rtjie  jiime,  to 
issue  or  complete  service  of  ;citatiQn,can,be  extended, by  the  Surrogate. 
Matter  of  Van  Vleck,  32  Miscv.419,  where  Surrogate  held. delay  of  four  ye9,rs 
did  not  invalidate  proceeding!  Matter  of  Bradley,  70  Hun,  104,.  ,109; 
Matter  of  Phalen,  51  Hun,  208.  ,    ,  :      ,     ;  ; 

,  §  97,7a.  Effect  of  §§.1837-1849.— Arjbicle  second  of  chap.  15,,i^itie  3,of 
the  Code,  provides,  for  action  by  a  creditor  against,  his  debtpr.'s  iiext  of  kin, 
legatee,  hieir,  or  devisee i by,. §§  1887,  to  I860,,  and, contemplates  an  action 
jointly  against  the  surviving, husband  or  wife  or, all  the  legatees  pr  all  the 
next  of  kin  to  recover  to  the  extent  of  the  assets  paid  or , distributed,  to  them 
for  a  debt  of  the  decedent  upon  whicli.an  action  might  have  been, maintained 
against  an  icxecu  tor,  or  administp^tor-      ,    ,,:  ,,.;,.;  j  ;  ,•       ,:, 

It  is',  however,  important. in  this 'conneiction  only  to  point  out  the  effpct 
upon  such  an  action  of  proceedings  to  sell  deoecjent'g;  real,  property.  ,The 
following  provision  covers  the  case:  It  has  now  been  amended  tqi,ponform 
to  theifacfc  that  the  application^  no, longer  a  special  ,pi:oceeding:    ;     "- 

Where  it  appears  that,  at  the  times  of  the  commencement  of  an  action  to  enforce 
the  liability  declarecl  in  .;.§  101  of  the,  decedent  estate  l^is;,,  a  pi;oc^ed;ng  fpj;  the 
judicial  settlenjeint  of  ,the  accounts  of  the  executor  or  administrator  of  decedent  in 
which  an  order  to  dispose  of  i;eal  property  of  the  decedent,  for  the  payment  of  his 
debts  rtiay  be  made,  is  pending  ih  a  feuri-iigate's  court  having  jurisdiction,  the  pr6- 
ceedings  in  the  action,  subsequent  to  the  complaint,  must  be  stayed  by  the  court, 
until  the  proceeding  is  disposed,  of ,.  unless  tihe(  plaintiff  electsj  tq,  discontinue.  If  an 
order  to  dispose ;Of,rpal  prope^'ty, iiSi gran^;ed,  tfje, action,  must  be  dismissed,  unless 
,  the  plaintiff  Jias  allggied  ip  his  complaint,  qr  alleges  in  a  supplemental  complaint, 
that  real  property,  otter  than  that  included  in  the  decree,  descended  Or  wad  devised 
to  the  defendant^  If  the  plaintiff  eldcts  to  proceed'  uiM'di'  Silch  an  allegation,  he  is 
"  entitled'  to  a  preference  in  payment,  orutof'tlie  real  property,  witH  respect  to  which 
the  allegation  is  made;  but  he  canngt  sh^^,  ps  a  creditor,  in  the  di^i^ibutiqjn  o^^^e 
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money,  arising , from  the  disposal  of  the  rejalj  property,  described  in  the  order;  and 
the  judgment  in  the  action  does  not  charge,  or  in  any  way  affect,  that  property. 
§  1845,  Code  Civ.  Proc.    Am'd  by  L.  191(8,  c.  444. 

It  has  tjeen  held,  in  view  of  the  provisions  of  §  1844  (that  the  action 
cannot  be  maintained  until  either  eighteen  mqnthshave  ela,psed  since  de- 
cedent's death  and  no  letters,  either  testamentary  or  of  administration 
have  been  issued  in  this  State,  or  wheire  eighteen  months  have  elapsed 
since  such  letters  have  been  granted),  that  a  creditor  of  the  original  testator 
elects  whether  he  will  proceed  to  procure  his  decedent  debtor's  real  property 
to  be  sold  to  pay  his  debts  or  rely  upon  the  statutory  liability  of  the  dev- 
isee of  his  decedent  debtor  to  pay  the  obligation.  Matter  of  Fielding, 
30  MisC.  700,  703.  The  devisee  of  a  testator  is  made  by  §  1843,  now  §  101, 
Dec.  Est.  Law,  "Hable  for  the  debts  of  the  decedent  arising  by  simple  con- 
tract ...  to  the  extent  of  the  assets  ...  so  effectually  devised  to  him." 
After  assignment  of  her  dower,  a  widow  is  not  entitled  to  notice  of  pro- 
ceedings for  the  sale  of  her  husband's  real  estate  for  the  payment  of  his 
debts.  She  does  not  claim  ujidqr  the  heirs  and  devisees,  and  therefore 
cannot  litigate  the  proceedings;  and  as  she  cannot  litigate  and  is  noj;  en- 
titled to  notice,  it  necessarily  follows  that  she  cannot  be  bound  by  the 
decree  of  the  Surrogate  directing  a  sale  of  the  land  assigned  for  her  dower. 
Bee  Lawrence  V.  Brown,  5  N.  Y.  394,  399;  Lowrence  v.  Miller,  2  N.  Y.  245. 
§  978.  Technicality  of  the  old  proceeding.^The  prescribed  procedure 
having  for  its  purpose  and  effect  the  divesting  of  title  to  real  estate,  it  is 
essential  that  the  statute  be  strictly  pursued,  for  any  substantial  departures 
from  its  requirements  will,  in  regard  to  the  remedy  sought,  render  the  pro- 
ceeding void.  Havens  v.  Shermdh,  42' Barb.  636.  See  also  Pefsoneni  v. 
Goorfafe,,199  N.  Y.  323;  Long  y,  Long,  142  N.  Y.  545;  Kingsland  v.  Murray, 
133  N.  y.  170;  Hogan  v.  Kavayuxugh,  138  N.  Y.,417;  Duryea  v.  Machy,  151 
N.  Y.  204;  Elwood  v.  Northrop,  106  N;  Y.  172,  185;  Atkins  v.  Kinnan, 
20  Wend.  241;  Battel  v.  Torrey,  65  N.  Y.  294,  296;  Matter  of  VahnUrte,  72 
N.  Y.  184,  186;  Stillwell  y,  Swarthout,  81  N.  Y.  109,  113.  So  up.der  the 
former  title  ,the  insertion  of  the, names  of  the.heirs-at-law  and  thgir  ages 
was  jurisdictional.  See  Matter  of  Sla,ter,  17  Misc..  474,  478,  .citing  Dennis 
V,  Jones,  1  Dem.  80;  Mead  v.  Shenpood,  4  Redf.  352;  A.ckley  y.  Dygert, 
33  Barb.  176;  Estate  of  Evan  John,  21  Civ.  ProQ.  Rep.  326;  Kelley's  Estate, 
I  Abb.  N.  C.  102;  Stillwell  v.  ^warthout,  81  N-  X-  109;  Jenkins  Y,J(mng, 
35  Hun,  569. 

Before  the. amendments  of  1904  the,  following  decisions  were  rnade: 

A  purchaser  at  a  sale  made  in  siJch  proceedings  maiy  be  relieved  from  corhpleting 
the  purchase  and  may  recover  his'  purchase  money  and  auctioneer's  fees  where 
the  petition  is  shown  to  have  omitted  to  set  forth  the  names  of  the  heirs-at-law,^ 
■  and  it  appears  that  they,  were  not  in  fact  cit^  in  the.  proceeding.  ,E!slate  of  John, 
18  N.  Y.  Supp.  172;  Matter  of  Slaler-,  17  Misc.  474.  Although  where  it  appears 
ttat  two  o,r  three  legatees  whose  legacies  were  charged  iipon  tlie  real  property  sold 
ill  such  proceedings  were  nbt  served  with  a  copy  of  the  of  der  to  show  caTise,  but  the 
proceeds  of  the  sale  if  completed  were  shown  to  be  more  than  suffieieint  to  pay  all 
deots  as- well  as  the'tegacieaof' such  legatees  the  Cqurt  ,of  Appeals  held  that  no 
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injury  would  be  wrought  by  a  completion  of  the  sale  and  the  purchasers  should  not 
be  relieved.  Matter  of  Dolan,  88  N.  Y.  309.  But  if,  at  the  time  of  filing  the  petition, 
names  of  necessary  parties  were  not  known,  and  the  defect  is  subsequently  suppUed 
and  the  party  is  subsequently  cited  and  appears,  the  defect  is  cured.  Matter  of 
Bingham,  127  N.  Y.  296.  For  the  Surrogate's  Court  has  power  upon  the  hearing, 
if  it  appears  that  the  jurisdictional  facts  actually  existed,  to  allow  the  defect 
in  the  petition  to  be  supplied  by  amendment  by  virtue  of  §  2474,  now  §  2512. 
See  Matter  of  Miller,  2  App.  Div.  615,.  mem.  opinion.  See  also  Matter  of  Wheeler, 
48  Misc.  323.  So  also,  although  the  petition  merely  stated  the  facts  upon  informar 
tion  and  belief,  and  omitted  to  say  that  diligent  inquiry  had  been  made,  the  Surro- 
gate retains  jurisdiction  if  on  the  hearing  it  appears  that  the  facts  actually  existed. 
Merchant  v.  Merchant,  25  N.  Y.  St.  Rep.  268. 

;  |Under  the  act  as  it  stood,  from  1904  to  1914,  decisions  such  as  these  were 
made: 

Where  the  defect,  which  was  asserted  for  the  purpose  of  invalidating  proceedings 
under  the  statute,  was  that  the  order  to  show  cause  why  a  sale  should  not  be  had 
was  made  returnable  one  day  later  than  the  time  limited  by  statute,  the  Court  of 
Appeals  {O'Connor  v.  Huggins,  113  N.  Y.  611,  519),  held  that  the  lengthening  of 
the  time  for  appearance  by  one  day  could  not  work  any  possible  prejudice  to  any 
party  interested,  and  was  not  a  substantial  departure  from  the  requirements  of  the 
statute. 

It  was  also  held  in  StiUwell  v.  Swarthout,  supra,  that  it  was  a  fatal  defect  that  no 
report  of  sale  was  made  to  the  Surrogate  by  the  administrator,  and  no  order  entered 
confirming  the  report  prior  to  the  conveyance.  Ibid.,  citing  Bea  v.  McEachron, 
13  Wend.  665. 

It  was  held  to  be  a  further  defect  in  the  proceeding  that  there  was  no  proof  that 
a  guardian  alleged  to  have  been  appointed  for  infant  parties  either  consented  to 
act,  or  did  act  or  receive  notice  of  his  appointment  as  such.  But  a  petition  stating 
that  certain  persons  therein  named  are  the  heirs  of  the  decedent  has  been  held 
equivalent  to  the  statement  that  such  persons  were  all  the  heirs  of  the  decedent. 
QreerMatt  v.  Hermann,  144  N.  Y.  13.  But  where  the  petition  stated  neither  the 
ages  of  the  heirs,  nor  the  value  of  the  land,  nor  the  occupants  of  the  specific  parcels, 
it  was  held  fatally  defective.  Mead  v.  Sherwood,  4  Redf.  352.  See  also  MaUer  of 
German  Bank,  39  Hun,  181;  Matter  of  Laird,  42  Hun,  136. 

We  may  observe  generally,  that  as  "marketable  title"  is  to  be  given, 
strict  observance  of  the  requirements,  however  Uberalized  they  now  are, 
will  still  be  insisted  upon.  The  order  of  sale  must  be  interlocutory,  i.  e., 
made  before  the  decree  for  distribution.  See  §  2707  below,  since  the  judicial 
settlement  is  adjourned  pending  the  sale.  The  only  exception,  possibly, 
is  when  the  sale  is  ordered  for  distribution  purposes  under  subd.  6,  of 
§  2703.  In  such  case  all  distributive  and  dispositive  provisions  can  be 
put  in  the  decree  settling  the  account,  and  the  sale  can  be  made  at  its  foot, 
and  the  discharge  of  accountant  may  be  conditioned  on  his  compliance 
with  its  provisions  and  filing  proof  thereof  with  vouchers  for  payments 
,  made. 

§  979.  Rights  of  infant  parties. — ^Where  a  party  who  must  be  cited  is 
an  infant,  the  Surrogate  must  appoint  a  special  guardian,  otherwise  he 
obtains  no  jurisdiction  (Havens  v.  Sherman,  42  Barb.  636;  Ackley  v.  Dygert, 
33  Barb.  176),  and  a  sale  had  in  such  a  case  would  be  void.  Schneider  v. 
McFarland,  2  N.  Y.  459;  Matter  of  Mahoney,  34  Him,  501.    But  see 
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Jenkins  v.  Young,  43  Hun,  194,  where  infant  over  fourteen  for  whom  no 
guardian  was  appointed,  was  nevertheless  personally  served  with  the  order 
to  show  cailse. 

If  during  the  life  of  the  accounting  proceeding  it  appears  that  there  was 
irregularity  in  the  appointing  of  a  special  guardian,  as,  for  example,  that 
the  person  appointed  was  ineligible,  the  Surrogate  may  correct  the  irregu- 
larity by  removing  him  and  appointing  a  person  in  his  place;  Matter  of 
Luce,  17  Weekly  Dig.  35. 

But  if  the  irregularity  in  appointment  or  the  failure  to  appoint  be  dis- 
covered after  the  sale  has  taken  place,  the  defect  cannot  be  cured  by  an 
order  to  show  cause,  although  served  upon  the  infants  personally,  and  an 
attempted  appointment  of  a  guardian  nunc  pro  tunc.  Matter  of  Mahoney, 
34  Hun,  501.  But  if  the  irregularity  is  merely  the  omission  of  the  date  in 
the  order  appointing  the  guardian  and  the  true  date  appears  from  other 
parts  of  the  record,  the  omission  will  be  disregarded.  Sheldon  v.  Wright, 
5  N.  Y.  497. 

If  process  was  duly  served,  the  failure  to  appoint  the  special  guardian 
makes  the  decree  voidable,  not  void.  Smith  v.  Blood,  106  App.  Div.  317; 
citing  McMurray  v.  McMurray,  66  N.  Y.  175;  Fox  v.  Fee,  24  App.  Div.  314. 

Where,  upon  the  appointment  of  a  special  guardian  for  an  infant,  no- 
tice of  the  application  for  the  appointment  was  not  personally  served  upon 
the  infant,  as  required.  Surrogate  Rollins  held  that  the  omission  was  not 
.  such  an  irregularity  as  to  vitiate  the  proceedings,  or  to  so  impair  the  title 
as  to  relieve  the  purchasers  at  the  sale  from  fulfilling  their  contract  (Price 
V.  Fenn,  3  Dem.  341,  346),  but  was  an  "omission"  of  the  character  con- 
templated by  former  §  2763,  old  number  2784,  of  the  Code,  which  declares 
that  the  title  of  a  purchaser  in  good  faith,  at  a  sale  pursuant  to  a  decree 
made  in  proceeding^  under  title  5  of  chap.  18,  is  not  affected  by  any  omisr 
sion,  error,  defect  or  irregularity,  occurring  between  the  return  of  the  cita- 
tion and  the  making  of  the  decree,  or  the  order  directing  the  execution  of 
the  decree,  in  any  case  where  "a  petition  was  presented  and  the  proper 
persons  were  duly  cited,  and  a  decree  for  a  sale  and  an  order  directing 
execution  thereof  was  made  as  prescribed  in.  this  title,  and  the  decree  and 
order  if  any  were  duly  recorded,"  etc.  This  decision  was  doubtless  cor- 
rect, for  the  Surrogate  has  power  to  disregard  errors  or  defects  within  the 
hmits  laid  down  in  the  Code  that  went  merely  to  the  form  of  the  proceed- 
ing and  not  to  the  substance,  but  he  may  not  dispense  with  any  absolute 
prerequisite.    Matter  of  Mahoney,  34  Hun,  501. 

A  special  guardian  for  an  infant  cannot  be  appointed,  however,  until 
after  the  citation  shall  have  been  duly  and  personally  served  upon  such 
infant.    See  Finckney  v.  Smith,  26  Hun,  524. 

§  980.  Hearing  and  determination. 

§  2706.     Trial  and  determination  of  claims  and  expenses;  staiute  of  limitations. 

If  any  claim,  demand,  charge,  or  expense  set  forth  in  the  account  or  presented 
on  the  judicial  settlement  is  objected  to  by  any  party  to  the  proceeding  whose 
interest  will  be  affected  by  its  allowance  or  disallowance,  such  claim,  demand. 
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chairge  or  expense  Shall  be  determined,  notwithstanding  its  admission  or  allowance 
by  ■  the  executor  or  administrator.  Where  a  defense  arises  under,  the  statute  p£ 
limitations  as  to  a  claim  so  admitted  or  allowed  the  said  claim  shall  be  deempd  to  be 
rejected  by. the  executor  or  administrator  at  the  time  of  such,  objection,  anqthe 
timp  between  the  presentation  of  the  claini,  or  the  cdmmeiicenierit  of  an  action 
where  the  claim  was  not  presented;  aiid  the  time  of  sUch  objection  shall  not  be  a 
part  of  the  time  hmited  in  this 'act  for  commencing  an  action  thepepn.     •  >  < 

iAjudgment  recovered  lagaiinst  the  executor  or  adwinistrator  upon,a  iclaim  aga,LnBt 
decedent  shall  be  prima  facie  evidence  and  proof  of  the  claims  against  .tjSB  real  propf 
erty  of  decedent,  and  the  burden  of  disproving  such  judgment  or  of  proving  that 
the  claim  upon  which  it  was  rendered  is  invalid,  or  that  the  judgmeni;  was 'obtained 
by  collusion,  shall  be  iipon  tlie  party  disputing  Or  objecting  to  the  same.  ' ' 
'  New.  '  Ih'part,  frojn  former  §'2755  of  this  Code. 

'  In  theory,'  the  representative  is  the  chief  factor  htigant.  In  factjithe 
issiies  are  apt  to  be  raised  and  fought  between  the'  creditor  and  the  person 
interested  who'  will  bd  affected  by  the  'creditor's  claim.     <     r  : 

We  have  dealt  elsewhere  in  detail  with  the  increased  duty  of  a  representa- 
tive as  to  passing  on  creditors'  claims.  <  At  the  stage  of  judicial  settlenifent 
he'  has  already  discharged  that  duty,  by  allowance  or  rejection.  ;  Aad  as 
to  him  the  matter  is  either  liquidated  or  at  issue  to  be  determine  at  the 
accounting.  But,  as  to  the  "parties  whose  interest  may  be  affected," 
which  of  course  includes  creditors  other  than  ithe  one  in  question,  their 
right  emerges  to  challenge  the  claim  "notwithstanding  its  admission  or 
allowance  by  the  executor'  or  administrator."  The  right,  thereupon, .  to 
sue  in  another  forum,  or  to  demand  a  jury;  trial  in  the  Surrogate's  'Court  is 
jJteserved  to  the  creditor.  > 

He  must  seasonably  demand  it.  Section  2537.  Or  he  is  deemed  to  have 
Waived  it.  If  he  demand  it,  and  the  Surrogate  grant  it,  the  order  frames  the 
issues  "and  is  the  only  authority  needed  for  the  trial."  This  power  must 
be  exercised  if  the  question  is  one  to  which  the. party  seasonably  asserts 
a' coinstitlitional  right  to  the  jury  trial. 

It  is  apparent  from  the  language  of  §  2706  that  the  Surrogate  must  de- 
termine judicially  upon  the  allegations  and  proofs  of  the  parties  the  issues 
raised,  in  order  to  the  recitals  required  to  be  set  forth  in  the  order  under 
§2707,  below,  i.  e.,  the  "order to  mortgage,  lease,  or  sell.'f 

'It  Appears  further  from  the  language  of  the  sebtion  that  the  matter  is 
one  upon  which  the  Surrogate  has  power  to  determine  the  validity  and 
aniouiit  of  a  disputed  claim  against  the  decedent.  Matter  of  Haxtun,  102 
N.  Y.  157,  159.  This  was  when  the  Section  read  that  the  creditor  might 
"pi'eseiit  and  ptove"  his  debt  or  lien.  This  is  now  stricken  out.  The 
heir  or  devisee  may  dispute  the  validity  of  debts  due,  unpaid,  or  repre- 
sented as  existing.  But  as  even  a  creditor  whose  claim  is  not  yet  due,  and 
any  other  creditor,  may  be  a  party/  and  the  Silrrogate- is  given  express 
power  to  determine  claims,  demands,  charges  and  expenses,  and.  any  party 
may  object,  his  power.i^  very  broa-d  now.  Section  2706.  The  ^piendment 
of  1910  taerd.y  put  judgments  on  claims  against  decedent  OB..Si,pr:ima  facie 
proVeta  basis.    If  such  a  debt  is  to  be  litigated,  written  objections  must  be 
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filed,  and  the  burden  of  proof  is  on  the  objectant  still,  by  express  require- 
rneftt.-  .    , ... 

MbreoVer,  it  is  now  essential  that  the  quantum  of 'debts  and  of  each  of 
them  be  determined  at  this  stage.  Thisy  ought  itb  be  scheduled  in  the 
order  [so  that  after  the  sale  the  executor  may  know  how  to  deal  with  the 
proceeds].  There  is  no  longer  a  second  chance  td'htigate: the  amount  of 
the  claims,  as  formerlyl^  The  Surrogate  must  be 'satisfied  of  the -exist- 
ence of  debts  and  that  the  personal  estate  is  insufficient  for  their  payment 
in  order  to  niake  the  order  under  §  2707.  He  determihes  it  for  the  pur- 
pose of  the  order  only  upon  proof  of?  the 'statutory,  facts,  and  this  proof 
must  be  made,  whether  application  for  the  gale  of  the 'real  estate  of  a  de- 
cedent to  pay  debts  be  made  by  a  creditor  or  by 'an  executor  or  admin- 
istrator, or  whether  parties  cited  oppose  or  fail  to  contest  the  application. 
Bee'Mattet  of  Lichtenstein,  16  Misc.  667,  669.  But,  note  i  again  §  2705  that 
the  petition  and  account  are  given  a  certain,  conclusiveness  as  proof  if  no 
issue  b6  raised.'  v.n;      • 

The  dispute  of  itheivalidity  of  a  creditor's  claimi  has  ho  effect  upon-  pro- 
ceedings of  this  character.  Kawmerrer  y.Ziegler,  1  Dem.  177.:  The  fact 
that  the  claim  presented  by  a  creditor  on  this  accounting  proceeding  has 
already  been  presented  to  and  rej  ected  by  -representatives  of  the  estatedoes 
notaffect  thei  Surrogate's  jurisdiction.  See  Matter -of  Haxtun,  102  N.  Y. 
157, 159;  Merchant  v.  Merchant,  25  N.  Y.  St*  Rep;  268.;  Matter  'of  Eychner, 
65  Misc.  86.  Nor  by  the  language  of  the  section,  is  the  allowanee  by  the  .ex- 
ecutor made  conclusive  if  any  party  objects.  ■  ;  .  '    : 

This  was  the  former  rule  as  well.  Thus:  "The  rule,  that  a  SUrrogalie 
may  not  adjudicate  upon  a  disputed  claim  as 'between 'executor;  and  cred- 
itor, does  ^not  reach  the  case  of  a  proceeding  to  mortgage,  lease  or  sell  the 
real  estate  of  a  deceased,  and  in  such  proceeding  the  Surrogate  has  juris- 
diotion^to  determine  the  validity  of  all  claims  upda  the.efetate."  Matter  of 
Haxtun,  102  N.  Y.  157,  158.  This  overruled  MaMer  of  Glann,  2  Redf.i<75, 
76,  holdingthat'  claims 'disputed  or  rejected  by  the  administrator  must  rbe 
established,  if  at  all,  by  a  suit  or.  by  a  reference  pursuant;  to  the;  statute^ 
and  that  a  Surrogate,  in  such  a  proceeding  as  this  was  ithen^iis' limited  to 
pass  upon  such  claims  as  are  contested  by  the^  heir  or  devisee, !  and,  dfijesinot 
fextend  tb  debiding '  claims  disputed  or  rejected^  by  ^hte  adriiinistrator,  2 
R.  S.  102,  §  l^;Mageev.  Vedder,  6 Barb.  352;-BarneWv.Xiwco!rd,.2 Lansing, 
320.  SeePeopleex  rel.  Adams  v.  Westhrook,  61  How.  138;  MaMer  of  Strick- 
land, IConnoly,  4,35,  437.        ,:■:•[■'       .  «. I.    .•>!-..■■.)>  !JM;    I,   ,„,;;,.. .-i.pi,,  ., 

But  that  a  claim  has  been  admitted  by  the  representative  merely  estab- 
lishes the  claim  prima  fade  for  the  purposes  of -this  >  proceeding,  so  tha/t  any 
person  specified  in  §  2706  who  may  contest;  its  vahdity^  must  sustain  the 
burden  in  such  case  of  pro^ving  its  invalidity.  Jones  y.Le  Baron,  8  Dem. 
37,  39y  citing  Matter  of  Frazer,:92'N.  Y.  239r  And  it  seems  the  provision 
of  §i829  of  the  Code  of . Civil  Procedure  which  declares,  that  a  party  or  a 
person  interested  in  the  event,  shall  not  be  lexamined  in  his  o,wn  behalf  or 
interest  against •  the  executor,  administrator  or  survivor,, of  a  deceased 
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person,  concerning  a  personal  transaction  or  communication  between  the 
witness  and  the  deceased  person,  etc.,  is  not  applicable  in  this  proceeding 
so  as  to  prevent  the  inquiry  contemplated  as  to  the  validity  of  the  claim. 
Ibid.  The  matter  is  taken  out  of  the  in  personam  category  and  is  an  in- 
quiry in  rem  to  accomplish  the  result  which  justice  requires.  Section  829 
is  frequently  an  obstacle  to  that  result.  The  Surrogate  has  jurisdiction 
in  this  proceeding  to  determine  the  validity  of  a  debt  of  the  decedent  due 
to  the  representative.  Matter  of  Williams,  1  Misc.  35,  38,  citing  Matter 
of  Haxtun,  supra;  People  v.  Westbrook,  supra;  Kammerrer  v.  Ziegler,  supra; 
Hopkins  v.  Van  Valkenburgh,  16  Hun,  3.  The  Surrogate  of  course,  has 
no  jurisdiction  to  entertain  a  proceeding  solely  for  the  purpose  of  proving 
such  persons'  claim.  See  Matter  of  Ryder,  129  N.  Y.  640.  But  the  mere 
fact  that  the  only  indebtedness  of  the  decedent  is  the  personal  claim  of  the 
representative,  who  is  the  petitioner,  does  not  take  the  question  out  of 
the  rule  established  by  the  cases  just  cited;  nor  is  it  affected  by  the  fact 
that  the  Code  makes  provision  that  any  debt  owing  to  the  executor  or 
administrator  by  the  decedent,  may  be  proved  upon  the  judicial  settlement 
of  his  accounts.    Matter  of  Williams,  supra. 

Where  improper  evidence  is  admitted  in  support  of  a  creditor's  claim 
in  proceediags  of  this  character,  the  proceedings  will  not  be  set  aside  if 
the  decree  made  is  sustained  by  sufficient  competent  evidence.  Matter 
ofMcGee,  5  App.  Div.  527,  528. 

The  provisions  of  §  2706,  as  to  the  hearing,  contemplates  an  opportunity 
being  given  to  the  persons  therein  specified  of  litigating  any  particular 
claim.  Therefore,  if  the  Surrogate  reopens  the  hearing  upon  application 
of  any  claimant  for  the  purpose  of  taking  further  testimony,  due  notice 
must  be  given  to  the  devisees  or  heirs  or  to  the  attorney  who  appeared  for 
them  of  such  rehearing;  a  failm-e  to  give  such  notice  is  error  {Matter  of 
Hearman,  34  N.  Y.  St.  Rep.  231),  for  they  would  otherwise  be  deprivedof 
their  right  to  contest  given  by  this  section.  The  rights  of  creditors  are 
confined,  after  becoming  parties  to  such  proceedings,  to  presenting  and 
sustaining  their  claims,  or  objecting  to  those  of  other  creditors.  They 
could  not  contest  the  necessity  of  the  proceeding  itself,  when  it  was  a  sep- 
arate proceeding,  nor  interpbse  defenses  to  its  prosecution.  Matter  of  Camp- 
bell, 66  App.  Div.  478.  These  defenses  are  expressly  Umited  to  heirs  and 
devisees,  or  "persons  claiming  under  them."  And  it  has  been  held  that  a 
judgment  creditor  of  a  devisee  is  a  person  entitled  to  appear  and  oppose 
the  application  if  the  devisee  does  not  appear.  Raynor  v.  Gordon,  23  Hun, 
264. 

It  follows  from  the  fact  that  the  Surrogate  has  now  jurisdiction  in  these 
accounting  proceedings  to  adjudicate  upon  all  claims  upon  the  estate,  that 
any  vaUd  defense  to  or  ground  of  contest  of  such  claims  may  be  interposed 
in  the  proceeding.  The  Statute  of  Limitations  is  a  defense  which  the 
executor  or  administrator  ought  to  set  up,  and  which,  if  he  does  not  set 
it  up,  any  heir  or  devisee,  or  persons  claiming  under  such  heir  or  devisee, 
may  insist  upon,  even  though  the  executor  or  administrator  have  acknowl- 
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edged  or  admitted  the  claim.  Mooers  v.  White,  6  Johns.  Ch.  360;  Renwiek 
V.  Renvdck,  1  Bradf.  234;  Gilchrist  v.  Rea,  9  Paige,  66.  Section  2706  pre- 
serves the  creditor's  right,  in  case  such  a  defense  is  set  up  for  the  first  time, 
still  to  resort  to  another  forum,  or  he  has  generally  the  right  under  §  2537 
to  a  jury  trial  in  the  Surrogate's  Court  (if  he  has  such  right  at  all  on  the 
particular  issue). 

§  981.  Judgment  debts. — The  first  point  to  emphasize  is  that  in  order 
to  give  a  judgment  or  decree  the  force  of  presumptive  evidence  of  the  debt, 
it  must  have  been>  rendered  in  a  trial  upon  the  merits.  See  Colson  v.  Brain- 
ard,  1  Redf .  324,  328,  and  cases  cited.  At  common  law  neither  the  omission 
of  an  executor  or  administrator  nor  a  judgment  against  him  in  any  way 
bind  the  heir  or  devisee  or  affect  the  real  estate  derived  from  his  testator 
or  intestate.  See  Osgood  v.  Manhattan  Company,  3  Cowen,  612;  Spraker  v. 
Davis,  8  Cowen,  132;  Baker  v.  Kingsland,  10  Paige,  366,  368;  Mooers  v. 
White,  6  Johns.  Ch.  360,  373. 

By  the  statute  prior  to  1904  a  judgment  obtained  after  a  hearing  on  the 
merits  was  made  prima  fade  evidence  of  the  debt  in  such  a  proceeding  as 
this,  that  is  to  say,  the  judgment  is  divested  of  the  character  and  force 
of  a  judgment,  but  it  is  made  in  the  first  instance  evidence  of  the  extent 
of  the  claim  which,  like  any  other  prima  facie  evidence,  is  liable  to  be  con- 
troverted, impeached,  reduced  or  entirely  disproved  by  any  competent 
evidence.  Colson  v.  Brainard,  supra.  By  force  of  the  amendment  it 
seems  that  it  retains  the  character  and  force  of  a  judgment;  but  is  subject, 
in  respect  of  its  payment  from  the  fund  realized,  to  the  interposition  of  "any 
defense  to  the  whole  or  any  part  thereof"  by  any  heir,  or  devisee,  or  person 
claiming  under  either,  which  is  legally  available  to  him,  upon  his  becoming 
a  party.    Section  2706  preserves  this  situation  unchanged. 

Where  a  judgment  was  entered  upon  a  debt  due  from  a  decedent  upon 
an  offer  of  ihe  executors,  against  whom  the  action  was  revived,  it  is  not 
such  a  judgment  as  that  contemplated  by  the  Code.  Kavanaugh  v.  Wilson, 
6  Redf.  43.  But  a  judgment  rendered  upon  the  taking  of  an  inquest  by 
the  plaintiff  comes  within  its  intent.    Estate  of  Rosenjield,  5  Dem.  251. 

The  purpose  of  this  provision  is  to  give  the  Surrogate  full  power  of 
determination  of  the  claims  of  creditors,  whether  disputed  or  not,  against 
the  real  estate  which  it  is  sought  to  sell.    People  v.  Westbrook,  61  How.  138. 

Section  2706  thus  particularizes  the  judgments  given  presumptive 
vahdity: 

judgment  against  representative; 
upon  a  claim  against  decedent. 

The  proof  attacking  it  goes  to: 
actual  existence  of  judgment  claim; 
invaUdity  of  claim  on  which  it  was  rendered; 
collusiveness  of  its  rendition. 

The  issue  is  raised  only  by  written  pleading  in  the  accounting  proceeding. 

The  provision  in  (former)  §  2757  that  the  debt  for  which  the  judgment 
was  rendered  cannot  be  allowed  as  against  property  in  question  at  any 
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greater. -sum ■  than  the  amount  recovered  exclusive  of  costs  (Matter  of  Foley j 
39  App.  Div.  248;  Medtenof  Summers,  37  Misc.  575,-578)  seems  eliminated 
by  the  amendment.  The  judgment  creditor  specified  in  former  §  2750 
was. one  holding  a  "judgment  hen, upon  decedent's  real  property  at  the 
time  of  his  death."  This  certainly  incliides  the  face  of  the  total  judgment 
as  a  lien.  So,  while  as  the  Code  formerly  stood,  the  costs  recovered' against 
an  executor  could  not  be  paid  as  part  of  the  debt  out  of  the  moneys  reaHzed 
by  a  sale  of  the  real  property  in  proceedings  under  this  title  of  the  Code 
(see  In  re  Matter  of  Estate  of  Fox,.  92  N.  Y.  93,  97;  Matter  of  Wooiard, 
13  N.  Y.  St.  Rep.  161)  the  language  of  §  2706  does  not  so  requiriel  i  The 
judgment  against  the  representative  "on  a  claim  against  the  decedent" 
is  a  money  judgment.  It  includeis  the'  costs  unless  they  have  been  charged 
upon  the  defendant  personally  for  "unreasonably  resisting"  the  claim; 
Where  the  claim  iii  a  proceeding  to  dispose  of  a  decedent's  real  property 
to  pay  debts  consisted  of  a  certain  deficiency  judginenty  entered  upon  the 
foreclosure  of  a  certain  purchase  money  mortgage  made  by  the  deiceaSfed, 
Surrogate  Coffin  held,  that  the  deficiency  would  be  deemed  to  be  the  "bal- 
ance of  the  debt  existing  against  the  decedent  in  her  lifetime;  remaining 
due  after  playing  the  costs  and  expenses  of  the  foreclosure  and  applying 
the  balance  of  the  purchase  money  to  the  pajnnent  of  the  debt,  and  that 
such  a  deficiency  judgment  could  not  be  held  to  include  costs  within  the 
then  prohibition  of  the  statute.  East  River  National  Bank'  v.  M'Caffrey^ 
3  Redf.  97,  100.  This  decision  was  approved  and  followed  in  Hurd  v. 
Callahan,  6  Redf.  393,  396.  See  also  Matter  of  Stowell,  15  Misc.  533/ 
535;  holding  that  costs  in  an  action  brought  against  the  surviving  partner 
could  not  be  regardedias  a  debt  of 'thie' decedent  within  the  meaning  of  the 
statute,  citing  Wood  y.  Byinff1x)n,i2  Barb.  Ch;j387;  Sdudford  v.  Granger, 
12Beitb.  392-' Ball  v.  Miller,  17  How.  Pr.  300;  and  Matterof  Pecfc,.  3  Redf. 
345.  -  ■  '  .  .,.,,;■■ 

§  982.  What  proof  necessary  for  the  order;^ — The  Code,  a&  amended,, 
prescribes:  .         ;  ,  ;  .  ,  ■,■,;<'. 

.1  !    .'.    .'  '■■     -.-.v    ■'.•,\     ,<>       1>>\...V       .::  .  V      ,;i, 

§  2707.     Order  lo  mortgage,  lease  or  sell. 

■■    '"■ :    ■'■■    '■     ■■■'      -      ■■    'i---'--'  I'l     '■  •     ■■' 

If  it  shall  'Appear  that  ii  is 'a  proper  case  for  the  disposition  of  tlie  decedents'  ri^t 
'estate,  as  provided  in  this  title,  on  account  of  deficiency  of  personal  estate,)  the 
surrogate  shall  make  an  order  reciting  the  determination  made,  .  ,  :  ■lirf 

The  amount  and  general  nature  of  the,  vaf  ifl^is  clajflis  an^;  detnaniJ^i  whif|h  have 
been  admitted  or  proved,  ■..,,.,, 

A  description  of  the  property  to  be  disposed  of, 

And  directing  the  executor,  or  administratdr  to  mortgage,  lease  or  sell  the  ■Wliole 
or  such  part  of  the  real  property  or  interest  therein,  as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  moj-e  distinct  pardejs.of  'whidl  thp.decedeptidi^iseized 
has  been  devised  by  him  or  sold  by  his  heirs  the  .depree  fliust  provid^  .that  the,  several 
..distinct  parcels  l^esolfl  in  jthe  folk)wing  order:  ,. 

■'    '     1.  Prciperty  which  descended  to' the  decedent's  heirs  and  which' has  riot  lieen 

2.  Property  sol  descended  whichhas  been  sold  by  them.  .       .;  .,;/, 
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3.  PropeBty  which  has  been  devised  which  has  not  been  sold  by  the  devisee 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 

II 

Where  an  order  is  made  dn-ecting  the  sale  of  the  property,  or  interest,  for  dis- 
tribution only,  the  order  shall  fix  and  determine  the  rights  and  interests  of  the  re- 
spective parties  therein,  and  if  a  person  entitled  to  an  estate  or  interest  in,  the 
property  sold .  is  made  a  party  as  a  person  unknown,  the  court  must  provide  for 
the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  were  known  and  had  appeared. 

Ill 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judgment  Of  another  court,' 
which  directs  said  proceeds  to  be  paid  into  the  surrogate's  court  subject  to  its  order, 
■    maybe  directed  by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or  ad- 
ministrator to  be  brought  into  theaqeount  on  siich  judicial  settlement  and  disposed 
of  in  accordance  with  Ijhe  ^ecree,  ma,d]e  thereupon. 

"  ■'     '■'  IV 

After  making  the  order  for  mortgage,  lease  or  sale,  the  surrogate  shall  adjourn 
the  judicial  settlenient  to  await  the  proceedings  ta,ken  under  the  order. 
'  Fdrmer  §  2757  of  this  Code,  modified.    From  2  R.  S.  103^  §§  15-20;  see  L.  1904, 
c.  750;  L.  1911,  c.  435. 

•  The, proof  nec^sary  to. secure  j;hf  Qvdej:  is  sjiown  by  ,1  above.  Th^t  it  is 
"a  proper  case  lor  the  disposition,';  will  appear  ^s^hen,  the  party  has  com- 
plied with  the  requirement  of  1^705  to," allege  ai;id  show  inadequacy  and 
necessity."  The  quanttim  both  of  estate  and  debts  ajiid  t^e  value  of  the 
realty  will, have  been  shQ^yn  qr,  P.ro.ved  under  §2705  and  §2706.  .The 
separate  parcels  must  be.  scheduled, in  order, tp  direct  .the  order  in  whicn 
they  may  be  sold.  Proof  of  heirship  is  essential  in  case  of  intestacy.  Con- 
struction of  it}i,e  will  mat/ ib.e  necessary  to  comply  with  I,  ^ubd.  3  and  4 
of  §  2707.  ,Also  proof  of  actual  sales  of  any  given  parcel,  by  heir  or  devisee. 
In  case  of  sale  for  distributipij,  only  the  ,u^fial,  proof  under  the  wijl  or 
otherwise  that  is  customary  oij  accountings  wjH  be  sufficient,.^  ,  In  other, 
words,  the  lOrd^r  postulates  ajti  interlocutory  (as  to  the  accounting)  but! 
final  .(as  to  creditors)  deter^aination  of  ,the.  jurisdictional  facts,  of  the  ex- 
istence of  the  distributive  interests  or,of  the  "debts,"  as  just  deibts  of  the: 
decedent,  or  of  the  funeral  or  adpainiptration  expenses  as  just  and  rea-^ 
sonable,  of  the  validity  of  the  judgment  hens,,  of  the,  chajracter  pf  ,the  debts,, 
to  wit:  thatithey  are  within, the  description  of  the  ^tat|ite!.and;  not  within 
the  class  of  clai^is  excepted  by, the  statute;  that  t^be  property  sought  to  be 
disposed  of  was  not  property  excepted;  and  finally  tjiatthe  necessity  for 
resorting  to  ,|;his  proceeding  exjsts  by  reason  of  a, deficiency  of ,  personal 
property  which  could  have;  jaeen,  appjied  .for  the  purpose.    See  Matter  of 

MeaffZej/,  39  App.  Div- (83..',  ,,..;:  ,i,;,.  ,        :  , 

Query?  ,  Since  the  orderi  becomes  a  link  in  ,tlje  chain,  of  title  ought  xt, 
to  avoid  (the  delay  or  expense  of,  .a  rejection  of  ,title  by  a  purchaser,  to  pon- 
tain  explicit  findings;  or  j'ecitals.  of  fact  established,  ,^iid  qita^i  conclusions 
of  law: 
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1.  That  the  proceedings  have  been  in  conformity  with  the  Code  of  Civil  Pro- 
cedure. 

2.  That  the  personal  estate  of  the  decedent  is  insufficient  for  the  pay- 
ment of  his  debts,  funeral  expenses,  etc. 

3.  That  it  is  ordered  sold  for  the  following  purpose:  reciting  one  of  those  specified 
in  §  2703. 

Substantial  compliance  with  all  jurisdictional  requirements  is  necessary 
to  sustain  the  order,  and  they  must  be  treated  as  of  equal  importance, 
in  the  sense,  that  the  failure  to  establish  the  facts  specified  would  affect 
the  validity  of  the  order.  Thus,  where  the  facts  required  by  the  fifth  sub- 
division of  former  §  2759  were  not  affirmatively  established  before  the 
Surrogate  the  decree  was  reversed.  See  Kingslanfi  v.  Murray,  133  N.  Y. 
170;  Matter  of  Georgi,  21  Misc.  419;  Matter  of  Lichtenstein,  16  Misc.  667. 
This  required  a  finding  as  to  insuflSciency  of  personalty,  still  so  under 
present  §  2707.  So  these  cases  are  applicable.  And  the  reason  has  already 
been  suggested,  namely,  that  the  right  of  a  creditor  to  resort  to  the  real 
estate  of  his  decedent  debtor  did  not  exist  at  common  law,  nor  was  the 
collection  of  debts  from  real  estate  ever  regarded  as  a  part  of  the  jurisdic- 
tion of  courts  of  equity.  MacLaury  v.  Hart,  121  N.  Y;  636.  [We  note, 
parenthetically,  that  this  power  so  enjoyed  by  Surrogates'  Courts  is  un- 
questioned though  clearly  equitable  in  nature  and  scope.]  And  the  right 
to  take  real  estate  for  the  payment  of  debts  existed  only  by  virtue  of  stat- 
ute. Kingsland  v.  Murray,  133  N.  Y.  170, 174.  The  right  must  be  asserted 
and  proved  in  the  manner  that  the  statute  prescribed.  Hogan  v.  Kava- 
ndugh,  138  N.  Y.  417,  422;  Long  v.  Long,  142  N.  Y.  545;  Moser  v.  Cochrane, 
107  N.  Y.  35,  39.  There  can  be  no  hardship  in  requiring  creditors  or  their 
assignees  to  proceed  in  the  usual  way  to  appropriate  real  estate  to  the 
payment  of  debts. 

There  is  a  possible  case  of  hardship  indicated  by  the  Court  of  Appeals 
in  Kingsland  v.  Murray,  133  N.  Y.  170,  174.  If  the  decedent  at  the  time 
of  his  death  left  sufficient  personal  property  which  could  have  been  ap- 
pUed  to  the  payment  of  his  debts  and  funeral  expenses  in  the  exercise  of 
reasonable  diligence  on  the  part  of  his  executors  or  administrators,  then 
resort  cannot  be  had  to  the  statute  for  the  sale  of  the  real  estate  for  the 
payment  of  his  debts,  for  in  that  event,  personal  property  is  the  fund 
for  the  payment  of  his  debts  and  the  creditors  must  resort  to  that  through 
the  executors  or  administrators.  Consequently,  if  the  latter  waste  or 
squander  the  personal  property  so  that  it  becomes  insufficient  for  the 
payment  of  debts,  the  only  resort  of  the  creditors  is  against  them  to  en- 
force their  personal  responsibility  arid  they  cannot  in  that  case  cause  the 
real  estate  to  be  sold  under  the  statutes  referred  to.  Kingsland  v.  Murray, 
supra.  See  Matter  of  Meagley,  39  App.  Div.  83;  Matter  of  Georgi,  21  Misc. 
419,  423.  It  is  clear,  therefore,  that  there  may  be  cases,  although  rare, 
where  the  creditors  may  not  be  able  to  compel  the  sale  of  the  real  estate 
of  the  decedent  for  the  payment  of  their  debts  under  the  provisions  of  the 
Code  referred  to.  But,  as  Earl,  Ch.  J.,  observes  in  the  case  just  cited  (at 
p.  176): 
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"Creditors  are  not  confined  to  such  a  proceeding  in  their  efforts  to 
compel  payment  of  their  debts.  During  three  years"  [now  only  eighteen 
months]  "after  the  granting  of  letters  testamentary,  or  of  administration, 
they  have  their  remedy  against  the  personal  property  of  the  decedent,  and 
against  the  executors  or  administrators,  for  any  waste  or  misappropriation 
of  the  same.  During  that  period  they  may  resort  to  the  real  estate,  and 
by  showing  a  compliance  with  the  provisions  of  the  law,  they  may  compel 
a  sale  of  it  for  the  payment  of  their  debts.  But  if  they  fail  to  get  payment, 
within  the  three  years  out  of  the  real  or  personal  estate  left  by  the  de- 
cedent, then  after  that  time  further  remedies  are  given  to  them  by  provi- 
sions of  law  found  in  the  Code.  (Sections  1837  to  1860.)  They  may  sue 
the  surviving  husband  or  wife  or  next  of  kin  of  the  decedent,  who  have 
received  any  of  his  personal  property.  If  they  fail  to  recover  their  debts 
in  full  from  them,  then  they  may  sue  any  legatee  who  has  received  any  of 
the  property  or  assets  of  the  decedent.  If  they  fail  to  recover  from  any  of 
the  persons  who  have  received  the  personal  property  of  the  decedent,  then 
they  may  sue  and  recover  from  the  heirs,  who  have  received  any  of  the  real 
estate  or  its  proceeds.  If  they  fail  to  recover  the  full  amount  of  their  debts 
frt)m  the  heirs,  then  they  may  resort  to  the  devisees  who  have  received 
any  of  the  real  estate  or  its  proceeds.  Therefore,  taking  all  the  provisions 
of  the  law,  the  cases  must  be  very  rare  where  a  creditor,  proceeding  with 
proper  diligentie,  would  be  vmable  to  recover  payment  of  his  debt,  if  the 
decedent,  at  the  time  of  his  death,  left  ample  property  for  that  purpose." 

If  the  devisee  has  already  sold,  within  the  eighteen  months,  his  pur- 
chaser has  notice  of  the  quasi  lien,  and  the  property  may  still  be  ordered 
sold  by  the  Surrogate.  Matter  of  Kinn,  136  App.  Div.  852;  Olyphard  v. 
Phyfe,  48  App.  Div.  1,  and  cases  cited  at  p.  5.  But  he  must  observe  the 
order  of  selling  prescribed  in  §  2707.  The  parcel  so  actually  sold  may  not 
be  heeded. 

In  determining  whether  the  personal  estate  is  insufficient  to  pay  debts 
the  Surrogate  may  consider  the  inventory  on  file.  Merchant  v.  Merchant, 
25  N.  Y.  St.  Rep.  268.  Although  the  inventory  alone  will  not  be  sufficient 
proof  of  the  fact  that  the  decedent  left  property  enough  to  pay  his  debts. 
MaUer  of  Corbett,  90  Hun,  182,  186.  But  the  contestant  may  impeach  the 
accuracy  of  the  inventory  and  show  that  there  were  other  assets  which 
could  have  been  applied  for  the  payment  of  debts.  Matter  of  Topping,  29 
N.  Y.  St.  Rep.  211. 

Where  it  was  a  separate  proceeding  it  was,  of  course,  not  necessary  that 
a  judicial  settlement  of  the  executor's  account  be  first  had.  Merchant 
V.  Merchant,  supra;  Matter  of  Plopper,  15  Misc.  202.  Although  if  there 
had  not  been  a  judicial  settlement  of  the  account,  the  burden  was  on  the 
petitioner  to  show  the  insufficiency  of  the  personal  property.  Matter  of 
Howard,  11  Misc.  224.  Originally,  however,  under  the  former  statutes 
it  was  required  that  a  judicial  settlement  should  precede  the  commence- 
ment of  proceedings  for  disposition  of  real  estate  to  pay  debts.  Ibid.,  p. 
229.    But  if,  when  such  a  proceeding  was  initiated  the  proceeding  for  the 


1230  StTREOGATES'   COURTS  §§  983,  984 

judicial  settlement  of  the  executor's  account  was  pending,  the  granting  of 
the  application  was  delayed  until  the  determination  of  the  accountifag'  pro- 
ceeding as  there  could  be  no  better  or  more  expeditious  way  under  the  cir- 
cumstances of  ascertaining  whether  all  personal  property  which  could 
have  been  applied  to  the  payment  of  debts  has  been  so  applied  or  not, 
than  by  carrying  to  a  close  the  proceedings  for  the  accounting.  Estate 
of  Rosenfteld,  10  Civ.  Proc.  Rep.  201.  This  principle  of  convenience  doubt- 
less led  to  the  present  scheme,  going  back  in  effect  to  the  original  idea) 
but  making  the  sale  an  incident  of  the  judicial  settlement; 

§  983.  Same  subject.— -So  again,  under  subd.  4  of  old  §  2579,  which 
came  under  the  general  terms  of  subd.  1. '  of  former  §  2756,  and  under 
present  §  2702,  the  Surrogate  should  not  make  the  order  if  St  has. not  been 
established  to  his  satisfaction  that  the  property  sought  to  be  disposed  of 
was  not  exempt  from  levy  and  sale,  or  was  not  subject  to  a  valid  power  of 
Sale  for  the  payment  thereof.  See  Smith  v.  Coup;  6  Dem.  45,  47.  But,  in 
Matter  of  Richntond;  168  N.  Y.  385,  389,  it  was  held  that  if  the  power  of 
sale  is  void,  or  payment  as  directed  is  impracticable,  this  proceeding  may 
still  be  resorted  to.  So  also  where  the  creditor  ":  effectually  relinquishes" 
the  enforcement  of  such  a  power,  resort  may  be  had  to  the  proceeding. 
Matter  of  Wood,  70  App.  Div.  321.  The  general  rule  as  to  the  orderi in' which 
a  decedent's  personal  estate  is  to  be  appUed  for  the  payment  of  his  debts, 
will  not  be  disturbed  except  by  express  words  in  the  will,  or  the  clear  intent 
of  the  testator  to  be  deriv:ed  from  its  language.  See  lAvingstonv.  Newkirk, 
3  Johns.  Ch.  312;  Livingston  v.  Livingston,  IMd.  148.  The  order  above 
referred  to  is: 

First.  The  general  personal  estate.  •'  ,  ,   .im 

Second.  Estates  specifically  devised  for  the  payment  of  d^bts. ; 

Third.  Estates  descended.    ■ ■>' --  ;  ' 

Fourth.  Estates  specifically  devised  though  charged  generally  with  the 
payments  of  debts.    '  .  ■  ■         ,      ■ 

But  the  personal  estate  must  be  first  resorted  to  even  where  the  real  es- 
tate is  so  charged;  and  even  where  the  testator  gives  his  personal  estate, 
he  is  supposed  to  give  it  subject:  to  the  payment  of  his  debts,  that  being 
the  first  fund  applicable  for  the  purpose;  and  when  he  charges  his  real 
estate  with  the  payment  of  his  debts,  he  is  supposed  so  to' charge  it  with 
the  payment  of  such  debts  as  remain  after  his  personal  estate  is  exhausted. 

§  984.  Executing  the  order. — The  Code  uses  always  the  words:  "Dis- 
•positim,  of  decedent's  real  property  for  the  payment  of  debts,"  etc.  .This 
does  not  necessarilyj  therefore,  contemplate  a  sale  of  the  property.  If ,  there 
be  a  mortgage  or  lease  authorized,  the  order  will  simply,  so  provide.  Its 
execution  is  safeguarded  by  the  security  required-  by  §  2708  and  by  the 
right  to  supplemental  accounting  given  in  §2709  (below). 

The  former  section  is  as  follows: 

§  2708.     Dviy  of  execuUrr  or  admifiistrator  to  execvie  order  after  filing  hond. 
Before  proceeding  to  execute  the  order  directing  that  property  be  mortgaged, 
]'eas6<^  ■->"  aold  the  executor  or  adminigitrator  must,  first  execute  and  fil0  :witb'Jhe 
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'  ,  surrogate  his  bond,  with  two  or  more  sureties,  to  the  people  of  the  state  iuia  peB?,lty 
.fixed  by  the. surrogate,  eopditioned  for  thpfaithful  performance  of  the  duties  imposp4 
upon  the  principal  by  the  order  and  for  the  accounting  by  the  principal  for  all 
moneys  received  by  him  whenever  he  is  required  so  to  do  by  a  court  of  competent 
'  Jurisdiction;  unleeS  the  order  directs  that  the  proceeds  of  sale  br  mortgage  be  paid 
by  the  purchaser  or' mortgagee  to  a  bank-ftr  trust  company  to  the  credit  of  the 
executor  or  administrator,  subject  to  the  further  order  of  the  court.  , 
.  ,,  Former  §,2758  of  this  Code,  modified,^,  From  2  R.  S.  103,  104,  §§  21,  22;  L.  1885, 
0.  213;  L.  1894,  c.  735;  see  L.  1904  c.  750. 

The  Surrogate  must  of  course  take  the  amount  of  the  debts  which  have 
been  allowed  into  consideration  as  w^ell.as  their,  characteir,  in  making  this 
preliminary  inquiry  whether  a  mortgage  orlea^e  can  bedirecj;ed  to  thp  ad- 
vantage of  the  persons  interested.    Bee  Barnett  v.  Kincaid,  %  lj,ansing,  320. 

It,  was. expressly  provided  by  old  §  2760  that  a  lease,  shpuld  not  be  made 
for  a  longer  time  than  "uijtil  the  youngest  person,, interested  in  the  property 
leased:,  attains  full  age."  There  is  no  such  limitation,  however,  with  regard 
to  leasing  or  niortga^ing  in  the  present  statute,  and  if  the  property  is  in 
such  form  as  notio  be  capable  of  sale  in,  parcels  and  the  amount  ,of  the 
debts  is  not  too  great,  an  order  directing, a  lease  or  .mortgage  may  properly 
be  made. ;         , ,  ,  , ; ,         , 

But  an  prdpr  permitting  a  lease  or  mortgage  of. a  decpdent's  real  estate 
can  he  made  only  upon  the  same  facts  and  with  as  strict  compliance  with 
the  statutory,  requirements  as  ong  permitting,^  .sa,le..  Duryfia,  v.Mackey, 
,151  N;.  Y.  204,  208.  The  Surrogate  is  not  .given  genpraj  jurisdiction  to 
grant  leave  to  lea?e  or  mortgage  real  estate  in  his  discretion,  but  only  in  a 
case  contemplated  by,  statute. :  T,hus,  in  the  case^cited,  a  Surrogate  who 
had  appointed  a  temporary  administrator  pending  contest  haying  refused 
probate  to  the  willpf  the  decedent,  allo\yedcpsts^ to;  |;h^,  contestants  to  be 
paid  put,  of  tlie  estate;  and, the  temporary  administrator  having  no  moneys 
in  his  h^fnds.put  of,  which  tp  pay  such iCpsts,  the  Surroga,t^  made  .anj  order 
upon  consent  of, the  attorneys  in  the. qase,, authorizing. the  teniporary  ad- 
ministrator to  borrow  in  his  representative  capacity  the  sum  of  1^,000  a,nd 
to,  execute, a  proper  bond  and  mortgage  upon.thcireal  estate, of  which  the 
decedent  died  seized,  to  secure;  the  paynient  of,  the  same._  This  the  court 
held  he  was  wholly  without  jurisdiction  to  do. 

The  discretion  given  to  the  Surrogate  as  tp  whether  all  or  part  of  the 
property  is  to,  Ije  spid,  must  of.  course  be  taken  in.  connection  with'  the  ob- 
vious general  intent  of  the  statute,  namely,  the  paynient  of  the  ascertained 
debts,  funeral  and  administration  expenses  and  ijudgment  liens.  Where  a 
Surrogate  hais  ordered  a  sale  of  all  the  feal'prOperty  upon  the  ground  that  a 
sale  of  part  only  would  work  prejudice  tp  persons  interested,  the  parties 
in  interest  alone  can  complain  of  his  act,  for  if  he  errs  in' the  exercise  of  his 
discretion  only  the  heirs  and  devisees  can  complain  and  try  to  reverse  his 
act  by  appeal.  The  purchaser  at  the  sale  has  nothing  to  do  with  this  ques- 
tion, nor  can  he  refuse  to  complete  the  purchase  upon  the  ground  that  the 
sale  made  was  in  excess  of  the  debts  estabUshed  iti'  the  proceeding.  See 
:^er  of  A  pplicoL^pn  pf.p^lqn,  88  ,N,.'  Y^  dO%  320,;  V, ' , ' 
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It  must  be  noted  that  former  §  2757  (which  consoUdated  and  amended 
old  §§  2760-63)  provided  that  the  Surrogate  shall  have  discretion  as  to  the 
order  of  sale  where  there  are  two  or  more  distinct  parcels  of  real  property 
in  the  proceeding,  except  in  case  one  or  more  distinct  parcels  of  which 
the  decedent  died  seized  appear  to  have  been  devised  by  him  or  sold  by  the 
heirs,  in  which  case  an  equitable  order  of  sale  is  prescribed  by  which  the 
Surrogate  must  be  governed.  See  Matter  of  Clarke,  5  Redf.  225,  228,  under 
former  statute  (2  R.  S.  103,  part  of  §  20).  This  contrast  is  preserved  in 
present  §  2707,  above. 

The  clause;  which  requires  that  property  which  has  been  devised  and  has 
not  been  sold  by  the  devisee  must  be  first  sold,  is  a  substitute  for  the  pre- 
vious statute  which  provides  that  the  order  should  specify  the  lands  to  be 
sold,  and  the  Surrogate  might  direct  the  order  in  which  the  several  parts 
should  be  sold  and  should  order  that  the  part  descending  to  heirs  be  sold 
before  that  devised.  And  then  it  read,  "  if  it  appear  that  any  lands  devised 
or  descended  have  been  sold  by  the  heirs  or  devisees,  then  the  land  re- 
maining in  their  hands  unsold  shall  be  ordered  to  be  first  sold."  The  intent, 
however,  was  that  (former)  §  2763  of  the  Code  should  in  its  purpose  and 
effect  be  substantially  the  same  as  the  former  statute  (2  R.  S.  103,  §  20), 
and  it  has  been  held  that  the  fair  and  equitable  construction  of  the  Code 
is  that  which  was  given  to  the  statute,  to  wit:  that  the  property  referred 
to  as  "devised  and  not  sold"  is  that  remaining  unsold  of  the  particular 
devisee  who  may  have  conveyed  a  portion  only  of  the  estate  devised  to 
hinl,  and  not  of  the  other  devisees  who  have  not  conveyed  the  property 
devised  to  them.  Matter  of  Lawrence,  79  Hun,  176,  181,  citing  Matter  of 
Clarke,  supra. 

§  984a.  Same  subject. — Under  §  2708  the  accountant  directed  to  sell 
must  file  a  bond,  except  in  the  case  where  the  proceeds  of  sale  are  di- 
rected to  be  paid  in  by  the  purchaser  or  mortgagee  (or  tenant  we  might 
add)  to  a  bank  or  trust  company  designated,  of  course,  by  the  Court.  In 
this  event  the  accoimtant  may  not  draw  on  this  fund  without  "further 
order  of  the  Court."  The  bond,  then,  having  been  filed  or  dispensed  with, 
the  order  must  be  carried  out.    The  Code  provides: 

§  2709.     Order  to  be  executed  and  report  made. 

The  executor  or  administrator  shall  thereupon  execute  the  order,  subject  to  the 
approval  of  the  court,  and  make  a  report  of  his  proceedings  thereunder. 

The  surrogate  may  confirm  or  reject  the  mortgage,  lease  or  sale,  extend  the  order 
to  other  parcels,  or  require  a  re-execution  of  the  order  upon  such  terms  and  on  such 
conditions  as  he  may, direct,  and  he  may  relieve  a  purchaser  from  his  purchase 
in  a  case  where  he  niight  be  so  relieved  in  the  supreme  court,  on  such  terms  as  justice 
shall  require. 

New.    . 

§  2710.    Execution  of  order  not  affected  iy  death,  etc. 

The  death,  removal,  or  disqualification,  before  the  complete  execution  of  the 
order,! of.  all  the  executors  or  administrators  does  not  suspend  or  affect  the  execution 
thereof;  but  the  successor  of  the  person  who  has  died,  been  removed,  or  become  dis- 
qualified, must  proceed  to  complete  all  unfinished  matters,  as  his  predecessors  might 
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have  completed  the  same;  and  he  must  give  such  security  for  the  due  performance 
of  his  duties  as  the  surrogate  prescribes. 
Former,  §  2760  of  this  Code.    From  L.  1850,  c.  163;  see  L.  1904,  c.  750. 

§  984b.  The  representative  in  relation  to  the  order. — Section  2708  pre- 
scribes the  bond.  The  amount  is  fixed  by  the  Surrogate.  If  mortgage  or 
lease  is  authorized,  it  should  be  not  less  than  "twice  the  sum  to  be 
raised."  If  sale  is  decided,  the  value  of  the  property  is  to  be  taken  as  the 
basis. 

The  Surrogate  may  determine  for  himself  the  value  of  the  real  property 
for  the  purpose  of  fixing  the  penalty  of  the  bond.  The  allegations  in  the 
pleading  or  the  account  are  not  conclusive  upon  him  and  it  may  be  shown 
before  the  Surrogate  that  the  real  value  is  less,  as  well  as  more,  than  the 
value  stated.  Jackson  v.  Holladay,  3  Redf.  379.  The  mere  fact  that  the 
administrator  is  insolvent,  does  not  affect  the  question  of  his  being  directed 
to  execute  the  decree.  Whether  solvent  or  insolvent  he  must  give  the  bond 
described  in  that  section  unless  dispensed  with,  as  above  stated.  His 
solvency  or  insolvency  is  wholly  immaterial  (Matter  of  Georgi,  21  Misc. 
419,  423)  except  as  it  may  affect  his  abiUty  to  procure  the  necessary  bond. 
Under  the  old  practice  if  the  representatives  failed  to  file  the  required  bond, 
or  a  sole  representative  did  so,  then  it  was  ground  for  revocation  of  letters, 
and  a  "  grant  of  administration  to  such  person  entitled,  as  will  execute  such 
decree."  The  section  contemplated  a  sort  of  "progressive  euchre  party" 
as  it  preserved  the  statutory  priority  in  granting  letters,  but  preserved  a 
successive  right  of  revocation  if  the  newly  appointed  one  still  refused  to 
give  the  bond.  But  the  present  provision  by  which  the  bond  can  be  dis- 
pensed with  obviates  the  likelihood  of  disobedience.  If  the  accountant 
do  disobey  of  course  he  can  be  removed  as  for  any  other  contempt. 

§  985.  Disposing  of  the  property  and  of  the  proceeds. — The  new  act  is 
explicit,  clear,  and  requires  little  elucidation. 

§  2711.    Execution  of  the  order;  decree  of  judicial  settlement;  conveyance  to  heirs. 

When  the  order  has  been  fully  executed,  the  executor  or  administrator  shall 
file,  on  or  before  the  adjourned  day  of  the  judicial  settlement,  a  supplemental 
account  setting  forth  his  proceedings  under  the  order,  the  amount  of  the  proceeds 
of  the  sale,  and  his  expenses  incurred  thereunder. 

The  surrogate  shall  thereupon  continue  and  complete  such  judicial  settlement 
and  make  such  a  disposition  of  the  funds  in  the  hands  of  the  executor  or  adminis- 
trator as  justice  shall  require. 

Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease  or  sell  the  real 
property  of  the  deceased  or  of  the  estate,  the  parties  interested  may  prove  upon 
any  such  judicial  settlement  who  are  the  real  and  true  owners  of  any  property 
devised  by  said  will,  or  who  are  the  only  heirs-at-law  of  said  deceased  and  entitled 
to  succeed  to  his  real  estate,  and  thereupon  such  decree  of  judicial  settlement  may 
establish  the  rights  and  interests  of  the  said  parties  and  direct  a  conveyance  to 
them  by  such  executor  or  administrator  according  to  their  respective  rights,  in 
confirmation  of  their  title  thereto. 
,  New. 

This  last  paragraph  of  §  2711  is  really  a  separate  and  independent  pro- 
vision under  Accountings,  in  which  context  it  would  more  properly  be  dis- 
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cussed.  We  cati  assume  an  illustrative  case.  A  is  trustee  under  a  will  of 
two  trusts,  one  for  life  of  B  and  one  for  life  of  C:  The  Estate  is  realty  and 
he  has  never  actually  set  apart  the  two  trusts  but  administered  them  in 
gross  and  given  B  and  C  each  one-half  the  net  income  of  the  entire  estate. 
Upon  his  accounting  at  the  death  of  C,  while  he  hafe'a  power  of  sale,  it 
might  prejudice  the  remaindermen  of  C,  no  less  than  the  surviving  life 
tenant  B  to  sell  the  entire  realty L  If  the  property  be  appraised  by  parcels 
and  one-half  in  value  set  apart  to  the  C  trusts,  it  seems  that  under,  this 
section  the  court  can  direct  the  accountant  to  convey  directly  to  thd  re- 
maindermen according  to  their  respective  rights,  in  ^confirmation  of  .their 
title  thereto.  ,      •  i  ■•  > 

§  986.  The  sale. — The  executor'  sells  as  directed  by  the  orders  §  2709. 
Under  the  former  .act  he  sold  as  if  in  execution  of  a  powerin  thb  will. 

The  proceeds  are  "brought  into  the  account"  and  are  to ibe  distributed 
under  the  final  decree.  His  expenses  are  to  be  reported,  obviously 'in  order 
to  their  being  allowed  out  of  the  fund.  •' 

Since  the  sale  may  be  under  the  directions  given  by  the  Surrogate  under 
§  2707,  as  if  undfer  a  power;  and  as  a  power  may  be  to  sell  "at  public  or 
private  sale,"  so  the  Surrogate  may  authorize  a  sale  m  any  manner  in  which- 
a  testamentary  power  could  be  carried  out:  'If  he  orders  a  publio sale,  then, 
presumably,  all  the  provisions  governing  such  sales  would  be  applicable. 
But  in  any  event,  the  Code  gives  allowance  on  bid  to  creditor  purchasing^  r 
by  the  following  section:  ^  ; 

§2712.     Allowance  on  hiii  to  creditor' purchasing.  '•■•'■  .' 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of  the  proceeds  to 
the  parties  entitled  thereto,  a  creditor  of  the  decedent  becomes  the  purchaser 
of  any  of  the  decedent's  real  property,  jihe,  surrqgate. may,  upon;  his  application, 
djbect  the  amount  of  his  plainj.to  be  allowed,  in4.he,firsjt  instance,  uppnjthe  pu:^clipse 
price;  and  such  purchaser  shall  only  be  required  to' pay' the  balance  at  the  time 
of  the  sale.  But,  in  case  the  proceeds  of  the  d'eCedenVb  rbal  property  shall' be  in- 
sufficient to  satisfy,  tlie,ppBt  and,  expenses  of  a4piju^tra;|ioji.,and  tlMi,4ebts  and 
I  ,  funeral  expenses  pftljie  decedent,  ,th^  purchasing,,  creditor  ^hall  be  allowed  and 
credited,  upon  the,  judicial  ^eiljtleifl^t.pf.the  accqun^s  of  the_  .executor  or  adnjinis- 
trator,  only  the  amount  hgjPiay  be. entitled/ , to  receive  upon  his, claim  and  shall 
then  pay  the  difference  between  the  ampuiit  originally  ^llowediapd  the  ampunt  he 
is  entitled  ,tp;  receive.  In  case  any  purphe^er  j^ia^,  credit  op  his  bid,  as,  afprpsaid,  no 
dped  shall  be  delivei-ed  $P  liim  until  the  judicial, settlement, of  the  accpu^ijts  of  the 
executor  or  administrator  nor  until  he  shall  have  paid  the  entire  amount  ijequired 
under  the  .provision^  of  this  sectipn.,,,,  ,,   ,  .,     .         ,  .  ,, 

Former  §2764  of  this, Code.    EVpm.Jj,  1904,  c.  750.; 

Before  the  Code  it  waS  held  that  the  administrator  could  sell' upon 
credit,  even  in  the  absence  pf  ^,di;;^(;tiQn  by  the  Surrogate,  if  all  the  cred- 
itors consented.:  Maples  v.  Home,  3  Barb.  C,h.  611;  Under  former;§,2771  a 
purchase  money  mortgage  credit  up  to  75%  of  the  bid  i!  price  could  be 
authorized.  It  is  now  repealed.  But,  since  the  Surrogate  ean'ptescribe  the 
terms  of  sale  in  the  original  order  and  had  the  power  to  allow  sales  bii  credit 
before  the  Code,  we  assume  the  repeal  of  former  ^.^T-Tl, leaves  t^e  niatter 
as' 'it  was  before  the  Code,.    The  representative  can  .sell,  this  purchase 
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tnofiey  mortgage  as  he' could  bther  personal  property,  but  the  proceeds 
Would  have  to'^6  to  th'fe  creditors  unpaid  under  the  ordet,  theii  to  the  heirs 
and  devisees. 

i§,  987.  Who  may  not  be  purchasers  upon  the  sale. — :The  law  exacts 
scrupulous  good' faith  onthe  part  of  him  who  acts  as  trustee  for  another, 
or  holds  any  other  fiduciary  relation  to  another.  A  trustee  is  not  permitted 
to  purchase, the  trust, property,  or  be  directly  or  indirectly  interested  in 
sucjti  purchase. ;  I^e  is  not  permitted  to  make  the  purchase  as  agent  for 
another,  or  through  an  agent  for  himself.  And  it  matters  not  if  he  pays 
a,ll  tbs  property  is  worth,  nor  if  the  sale  is  advantageous  to  the  cestui  que 
tr^^.  It  is  a  matter  of  course  for  courts  of  equity, to  set  the  sale  aside  upon 
the  application  of  the  cesty/Lque  trust,  The  object  of  the  rule  is  to  afford 
the, cgstm  que.trustXhQxsiQsi  ample  protection  against  fraud  and  injustice, 
arid  to  remove  out  of  the  way, of  the  trustee  all  inducements  and  tempta- 
tions to  speculate  upon  the  trust  property,  or  to  manage  and  manipulate 
the  same  for  his  own  benefit.  Thi?  rule  applies  to  executors  and  adminis- 
tra|tors  g.s  well  as  to.pther  agents,  and  it  prohibits  one  from  being  the  pur- 
chaser of  property  which  he  is  under  a  duty  to  sell  for  another,  and  from 
being  ittie  seller  of  property  which  he,  is  under  a  duty  to  purchase  for  an- 
other. Terwilliger  v,  Brown,  44  N.  1?.  237.  Willard,  in  his  Equity  Juris- 
prudence, at  p.  189,  says:  "It  is  a  rule  which  applies  universally  to  all  who 
CiO,n;ie.wit<hin  the  principle,,  which  principle  is,  that  no  party  can  .be  per- 
rp.itt^d  to  purpliase  an  interest  in  property,  and  hold  it  for  his  own  benefit, 
when  he  has  a  duty  to  perform  in  relation  to  such  property  which  is,  in- 
poP|Sis,tent  \^fith  the  character,  of  a  purchaser  on  his  own  account,  or  for  his 
individual  use,.,  And  a  sub-agent  is  just  as  much  disqualified  as  an  agent 
is,  to  piake  a  purchase  in  opposition  to  the  rights  and  interests  of  his  prin- 
cipal." ; 

These  are  familiar  principles  which,  have  always  been,  recognized  and 
^cte4  upon  in  courts  of  equity.  De  Caters  y.  Le  Ray  De  Chaumont,  3 
Paige's,  Ch.  179;  I)avoue  v.  Fanning,  2  Johns.  Ch.  257;  Hawley  v.  Cramer, 
^^Qm,.7,S5;^Cruger  y,  Ring,.  11  Barh.  364:-,  Moore  v.  ilfoore,'5  N.  Y.  262; 
Story's  Eq.Jur .'3.22..'/"  ',',','      ^,  \      '  .    ,,,,,"', 

"j^^  Sales  and,  purchases  rnade  by  trustees  in  violatiop  of. this  rule  were  not 
held  to  be  absolutely  void,  but  voidable  at  the  election  of  ^q' cestui  que 
trust.  Forbes  v.  Halsey,  26  N.  Y.  53,  65.  But  this  rule  was  extended  by 
the  Revised  Statutes  (2  R.  S;  104;  §  27)  so  as  to  make  such  sales,  when 
made  in  violation  of  the'  rule,  by  executors  and  administrator^  under  the 
order  of  a  Surrogate,  in  proceedings  to  sell  real  estate  for  the  payihent  of 
debts,  absolutely  vpid.  ,  This  section, is  as  folbws;  "The  executors  or  ad- 
ministrators, making  the  sale  and  the  guardians  of  any  minor  heirs  of  the 
deceased,  shall  not, 'directly  or  indirectly,  purchase  or  be  interested  in  the 
purchq,se  of  any  psirt  of  the  real  estate  so  sold.  All  sales  made  contrary 
tp .tile  provisions  of  this  section  shall  be  void." 

,  This  section -was  incorporated  wth  slight  modifications  in  former  §  2774 
of' the  Code,  whichiread: 
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An  executor  or  administrator  upon  the  estate,  a  freeholder  appointed  to  execute 
a  decree,  or  a  general  or  special  guardian  x)f  an  infant,  who  has  an  interest  in  any 
of  the  real  property  to  be  sold,  shall  not,  directly  or  indirectly,  purchase,  or  be,  or,  at 
any  time  before  confirmation,  become  interested  in  a  purchase  at  the  sale;  except 
that  a  guardian  may,  when  authorized  so  to  do  by  the  order  of  the  surrogate,  pur- 
chase, in  his  name  of  office,  for  the  benefit  of  his  ward.  A  violation  of  this  section 
renders  the  purchase  void. 

Its  repeal  by  the  Act  of  1914  is  not  to  be  construed  as  permitting  now 
what  it  formerly  prohibited.  It  was  merely  declaratory  of  the  fundamental 
law  which  still  operates. 

§  988.  Conclusiveness  of  sale. — The  accountant  should  with  diligence 
report  on  the  sale,  and  bring  the  proceeds  into  the  account.  For  the  Sur- 
rogate may  still  act  under  §  2709.  In  fact,  the  terms  of  sale  should  state 
exphcitly  that  the  sale  is  made  "subject  to  the  approval  of  the  Surrogate's 
Court  of  the  County  of  ."    For,  upon  the  report  being  filed  the 

Surrogate  may: 

(a)  Confirm  or  reject  the  mortgage  or  lease. 

(6)  Extend  the  order  to  other  parcels;  e.  g.,  if  enough  have  not  yet  been 
realized  to  cover  the  payments  to  be  made. 

(c)  Or  require  a  reexecution  of  the  order,  upon  terms  and  conditions 
in  his  discretion;  e.  g.,  the  bidding  may  have  shown  the  necessity  of  modi- 
fying the  terms  of  sale  originally  prescribed. 

(d)  He  may  relieve  a  purchaser  from  his  purchase  in  a  case  where  such 
relief  could  be  had  in  the  Supreme  Court,  and  on  such  "terms  as  justice 
shall  require." 

This  section,  thus  explicit  and  comprehensive  enables  us  to  eliminate 
much  of  the  former  discussion  of  this  phase  of  the  old  proceeding.  We 
repeat  parts  of  it.  Before  the  Code,  the  power  to  vacate  a  sale,  or  relieve 
a  purchaser  from  completing,  had  been  upheld.  Matter  of  Lynch,  33  Hun, 
309,  311,  citing  Matter  of  Dolan,  88  N.  Y.  309  (1882). 

Ketcham,  Surr.,  interpreting  the  former  title,  in  severar  opinions  (see 
Matter  of  Liscomb,  60  Misc.  647;  Matter  of  Stewart,  71  Mi^c.  640;  and  Mat- 
ter of  Sanford,  N.  Y.  Law  Journal,  May  18,  1912)  held  that  the  Surrogate 
having  discharged  "the  duties  which  precede  and  characterize  the  making 
of  the  final  decree  "  is  functus.  We  quote  from  his  opinion  in  the  case  last 
above  cited: 

The  purchaser  at  a  sale  of  decedent's  lands  for  the  payment  of  debts,  upon  the 
failitte  of  the  administrator  to  convey,  asks  that  she  be  relieved  from  her  purchase 
and  that  the  administrator  pay  to  her  the  sum  paid  upon  account  of  the  purchase 
price,  with  interest,  the  amount  of  the  auctioneer's  fees  paid  by  her  and  the  amounts 
incurred  by  her  for  counsel  fee  and  for  the  expenses  of  examining  the  title  to  the 
lands  for  which  she  bid  upon  the  sale. 

The  administrator  has  refused  to  convey  under  advice  of  counsel  that  the  price 
obtained  was  inadequate,  and  the  purchaser  alleges  defects  in  the  title. 

The  cases  cited  for  and  against  the  motion  are  conflicting,  but  the  balance  of 
authority  is  that  at  the  time  when  these  cases  were  decided  it  was  within  the  sur- 
rogate's jurisdiction  to  entertain  such  a  motion  as  the  present  in  its  entirety.  Matter 
of  Dolan,  88  N.  Y,  309;  Matter  of  John's  Estate,  18  N.  Y.  Supp.  172;  Matter  of  Slater, 
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17  Misc.  474;  Matter  of  BeUescheim,  17  N.  Y.  St.  Rep.  10;  Matter  of  CampbeU,  1 
Tucker,  240;  Wdfe  v.  I^/nch,  2  Dem.  610,  S.  C,  33  Hun,  309. 

All  of  these  decisions  were  under  statutes  which  gave  express  power  to  the  sur- 
rogate to  confirm  or  reject  the  sale  upon  his  discretion  (2  R.  S.  105,  sees.  29,  30,  31, 
and  Code  of  Civ.  Proc,  §§  2775,  2776,  now  repealed). 

At  that  time  there  were  other  provisions  of  the  statutes,  since  repealed,  which 
imposed  upon  the  surrogate  intimate  responsibilities  as  to  the  execution  of  the 
sale,  between  the  time  of  the  decree  and  the  confirmation  or  rejection  thereof  (see 
-  former  sections  of  the  Code  of  Civil  Procedure,  2762,  2768,  2769,  2772,  2773),  and 
much  greater  duties  were  confided  to  him  with  respect  to  the  application  of  the 
proceeds  (see  former  sections  of  the  Code  2786  et  seq.). 

The  duty  or  power  of  confirmation  or  disapproval  was  taken  from  the  surrogate 
in  1904  in  the  general  reformation  of  the  chapter  regulating  these  sales.  Mailer 
of  Stewart,  Surr.  Dec,  Kings  County,  April  24,  1911.  His  right  to  make  divers 
interlocutory  orders  in  control  of  the  sale  was  then  abolished.  The  entire  system 
for  an  inquiry  and  judicial  distribution  of  the  proceeds  was  repealed,  and  it  was 
superseded  by  a  scheme  which  is  believed  to  leave  the  court  chargeable  only  with 
the  duties  which  precede  and  characterize  the  making  of  the  final  decree. 

In  place  of  the  distribution  by  decree  it  is  enacted  that  the  executor  or  admin- 
istrator must  proceed  to  execute  the  decree  directing  the  sale  "in  the  same  manner, 
and  the  execution  thereof  shall  have  the  same  effect,  as  it  he  were  acting  as  executor 
of  the  decedent  under  a  like  power  contained  in  a  will  of  said  decedent"  (Code, 
sec.  2761),  and  no  further  relation  between  the  executor  or  administrator  and  the 
court  seems  within  the  contemplation  of  the  present  statute  until  the  account  of  the 
executor  or  administrator  and  the  proceeds  of  sale  shall  be  judicially  settled,  in  the 
same  manner  as  his  accounts  are  generally  adjusted. 

-Under  an  execution  of  the  decree  directing  a  sale  which  proceeds  "in  the  same 
manner  and  with  the  same  effect"  as  if  it  were  authorized  only  by  a  power  con- 
tained in  a  will,  the  officer  conducting  the  sale  is  for  a  time  independent  of  the  court, 
acting  within  a  sphere  which  cannot  be  penetrated  unless  by  a  proceeding  to  remove 
him,  and  from  the  time  that  he  takes  the  first  decree  he  bids  farewell  to  the  court 
and  carries  the  whole  dignity  and  burden  of  the  transaction  alone  until  the  time 
when  his  account  comes  before  the  court  for  adjustment. 

It  could  only  be  as  a  power  incidental  to  the  duty  of  regulating  the  sale  (Code, 
sec.  2481,  subd.  11),  that  the  surrogate  could  order  the  sale  abandoned  or  could 
prescribe  the  terms  upon  which  relief  could  be  had  by  a  purchaser,  and  such  pri- 
mary duty  does  not  appear. 

The  administrator  is  ready  to  consent  to  an  order  directing  the  return  of  the 
earnest  money  paid  upon  the  auction  sale,  with  the  interest  which  it  has  earned. 
Under  the  views  expressed  (supra)  the  surrogate  declines  to  make  an  order  even 
in  this  respect,  and  this  is  done  the  more  readily  since  it  must  be  the  apparent  duty 
of  the  administrator,  without  order,  to  restore  the  sum  which  does  not  belong  to 
him  or  the  estate. 

Again,  under  statutory  misfortunes  which  hamper  the  usefulness  of  Surrogates' 
Courts,  reUef  obviously  just  in  some  respects  must  be  denied. 

We  observed  (4th  Ed.,  p.  1033)  of  this  decision: 

"None  the  less,  in  view  of  the  Surrogate's  power  to  modify  his  decrees 
under  subd.  6  of  §  2481  as  well  as  the  powers  under  subd.  11  thereof,  the 
power  upheld  before  the  Code,  as  above  noted,  ought  to  be  asserted  and 
exercised,  to  avoid  remitting  the  parties  to  another  jurisdiction."  The  new 
act  sets  the  whole  controversy  at  rest. 

§  989.  Grounds  of  relief. — The  following  illustrative  cases  were  de- 
cided when  the  power  was  exercised  and  hence  again  are  of  value. 
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Where 'the  description  which  had  been  published  of  the  land  sold  was 
incorrect  and  faulty,  and  the  sum  bid  upon  the  sale  was  disproporti6nate 
to  its  value,  and  the  Surrogate  was  satisfied  that  at  least  teli  per  bent  more 
ought  to  and  might  be  obtained  ^J^Si,,  resale,  the  sale  \i^as  vacated' and  a 
resale  was  ordered,  and  the  purchaser  at  the  vacated  sale  was  authorized 
to  be  repaid  his  ten  per  centum' deposited^  together  with  his  auctioneer's 
fees.  Matter  of  Campbell,  1  Tucker,  240.  But  in  the  same  case  it  was  held 
that  the  purchaser's,  disbursements  for  the  examination  of  title  after  t!ie 
sale,  could  not  be  repaid  hirn  by  authprity  of  |the  Surrogate  as  there  was 
no  statutory  authorization  for  such  a  < direction,  Now, ,  un^gr,  the  "  as 
justice  shall  require  "  clause,  the  Surrogate  might  do  so.     '         '        i 

In  Matter  of  John,  18  Ni  Y.  Supp.  172;  Surrogate  Ransom  directed,  upon 
relieving  a  purchaser  from  a  sale,  a  return' of  the  purchase  iadliey"|)aid, 
the  auctioneer 'si  fees  ,a;nd  the  expens,es  incurred  in  the  examination  of 
the  title.  ■  In  Matter  of  Slater,  17  Misc.  474,.  480,  ci%mg  Matter,, fif',. John, 
supra,  no  direction  seems  to  have  been  made  with  regard  to  such  re- 
payment. ,  '  ■  '  '  ' 

The  power  of  the  Surrogate  to  vacate  the  sale  and  to  'direct  the  reimburse- 
ment of  the  purchaser  was  assejrte,d  also]  iii  Matter  of  Lync/i,  33  Huh,  309, 

311.      '      '  •  ■',, 

'  To  authorize  the  Surrogate  to  vacate  the  sale,  it  must  appear  to  his 
satisfaction  that  the  proceedings  were'unfairly  conducted,  or,  second,'  that 
the  sum  bid  qr  agreed  to  be  paid  was  less  than  the  Value  of  the  ^iWjierty  at 
the.  time  of  the  sale;  an,d  at  the  ^sufie  tim,e  that  a  sum;  exceeding  the;  sum 
bid  or  agreed  to  be  paid  by  atileast  ten  per  centum  exchisivie.  of  the,jexpense 
of  a  new  sale  may  be  obtained  upon  a  resale.  There  are  two  points  to  be 
noted  in  this  connection :  first  that  these  two  requisites  must  exist'  together 
{see  Kain  v.  Masterton,  16'  N.  Y.  174,  178);/aiid  second,  that  the  value  of 
the  property  in  regard  to  which  the  price  bid  or,  agreed  to  be  paid  is  'cla,imed 
to  be  inadequate,  must  be  taken  as  of  ,1iie;time  of  sale,.,  It, is  not .Cfii|tem- 
plated  that  the  consummation  of  the  sale  being  delayed  for  any.  reason,  it 
can  be  vacated  upbii  proof  that  in  the  meantime  the 'property  has  tisen  in 

_yalue.  ,  Ibfd.  '_''^  .,,''' ,     ,  .  ''''"' 

.,In  the  case  oi  Dej,aplaine  v,  Lawrence,  3  N.  X/^Ql).the  procedure  included 
the  offering  of  evidence  before  the  Surrogate  tending  ,tQi.8fipw,,th^t  the 
aggregate  price  for  which  the  farm  had  been  sold  was  disproportionate 
to  its  value;  and  iii  tWe  second  place  a  bond  was  executed,  apprtved  by 
and  filed  with  the  Surrogate,  to  secure  the  enhanced  firice  dematide'd  by 
the  statute  at  the  resale^  >  This  procedure  wasiapproved  by  the,|Gouf,t  of 
AppealsiiiKainv.  Masterton,  supra..  ,'.,.-,  ,i      ...   - 

§  990.  Coi^rming  the  sale.-r^Under  the  old  act,  q14  §2776,  directing 
the  making  of  an  order  confirming  the  salejiwas  repealed,  yet  ,|.  2774.  w>a^ 
left  unchanged.  It  prohibited,  certain  persons irom  being  i]jtei:ested:in  thp 
purchase,  or  becoming  so  "at  any  tim&befm'e  confirmation.'',  Thi^  implie^clljr 
required  the  former  practice  to  be  continued,. and  an  order, of j confirmation 
to  be  entered.    But,  in  Matter  :6f  Ste/nemti  71  Misc.  640,  iKetoha(i)i>  iSliBr,, 
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held  that  this  is  but  another  oversight  of  the  revisers  [of  which  he  had 
discovered  a  number]  and  he  held  thatno  order  could  be  made. 

But  under  §  2709  which  gives  the  Surrogate  power  to  "confirm  or  re- 
ject" the  act  of  the  accountant  in  execution  of  the  order  for  "disposition," 
it  is  obvious  that  he  can  express  his  approval  or  disapproval  only  by  the 
means  of  an  order,  under  its  definition  in-§  2548. 

§  991.  Compelling  purchaser  to  complete  purchase. — There  was  some 
uncertainty  in  the  decisions  as  to  the  power  of  the  Surrogate  to  effectuate 
the  sale  so  far  as  the  purchaser  is  concerned.  .So  far  as  the  parties  to  the 
proceeding  are  concerned  his  jurisdiction  over  them  is  undoubted,  and  of 
course  he  has  full  power  to  control  the  executor  who  made  the  sale  and  to 
compel  him  to  execute  and  deliver  the  deed  upon  compliance  on  the  part 
of  the  purchaser  with  the  terms  of  the  sale.  He  had  this  power  under 
old  §  2766.  He  hasdt  still  under  §  2510,  subd.  3,  and  under  his  power  to 
punish  a  representative  disobeying  a  decree.  As  to  his  power  to  direct 
a. repayment  to  the  purchaser; of  his.  deposit  and  auctioneer's  fees,  see 
above.  ■■       !.  -' 

But  so  farias  the  purchaser  is  concerned,  he  not  being  a  party  to  the  pro- 
ceedings in  any  sense,  it  has  been- held  no  direction  of  the  Surrogate  com- 
pelling him  to  complete  his  purchase  can  be  made.  He  has  the  regular 
remedies  of  any  purchaser  at  judicial  sales,  and  a  forum  adequate  to  his 
protection.'  §2709  enables  him  to  "  relieve  the  purchaser"  only. 

In  1839  Chancellor  Walworth  held,  obiter  (Butler  v.  Emmet,  8  Paige,  12, 
23),  ithat  there  was  very  little  doubt  that  a  Surrogate  had  no  jurisdiction 
and  power  to  compel  the  purchaser  under  a  regular  order  of  sale  made  by 
him  to  take  title'  and  pay  the  purchase  money.  This  rule  was  reasserted 
by  Surrogate  Coffin,  in  Wolfe. v.  Lynch,  2  Dera.  610,  in  which  he  said  that 
if  ;the  purchaser  iref used  to  comply  Tvith  the  terms  of  the  sale  he  could  not 
be  coerced  by  the  Surrogate's  Court  to  do  so.  This  case  was  reversed  upon 
appeal  (33  Hun,  309),  but  the  a,ppeal  merely  involved  the  power  of  the 
Surrogate  to  entertain  a  petition  presented  by  the  purchaser  >  praying  to 
be  relieved. frQm  his  purciias&and  to  h3,ye,the  money  he  had  paid  out  re- 
funded to  him.,  ;     :     ^      , ,,  h. 

Matter  of  Dolan,  88  N.  Y.  309y  reversed  26  Hun,  46,  and  affirmed  a  de- 
termiriatioh  by  Surrogate  Calvin  (see  opinion  at  foot  of  pp.  611  et  seq., 
2  I)em.).    .Surrogate  Calvin' held 'upon  appU  the  purchasers  at 

sale  ordered  by  him  to' be  reli^^^d  from  their  purchase  upon  certain  objec- 
tions, that  the  objections  were  such  as  could  be  cured  by  the  entry  of  papers 
or  orders  filed  nunc'prbticnc,  and  that  the  proceedings  So  cured  were  regular, 
that  the  Surrogate 'had  complete  jurisdiction  over  the  matter,  "that  the 
purchasers  at  said  sale  who  have  not  completed  their  purchase  and  taken 
their  deed  of  conveyance  are  ^legally  bound  to  do  so  and  that  the  several 
motions  herein  should  be  denied."'  After  the  decision  by  the  Court  of  Ap- 
peals, the  purchasers  accepted  the  decision'  and  completed  the  purchase. 
..Jn  spite  of  this  decisiqn,  howeyer,  ancl  svfbsequently  tp  it  Surrogate  Coffin 
again  held  (Cromwell  v.  Phipps,  6  Dem.  60),  that  he  had  no  power  tojcom- 
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pel  the  purchaser  to  complete,  and  reiterated  this  view  in  In  re  Estate  of 
Belksheim,  1  N.  Y.  Supp.  276. 

It  would  seem  that  the  correct  rule  is  that,  so  far  as  compelling  the  ex- 
ecutor to  complete  his  part  of  the  transaction  is  concerned,  the  Surrogate's 
power  is  clear,  although  he  is  without  power  to  put  a  purchaser  into  pos- 
session {Matter  of  Georgi,  37  Misc.  242,  aff'd  44  App.  Div.  180;  Kerslaw 
V.  Thompson,  4  Johns.  Ch.  609,  613;  Matter  of  N.  Y.  Central,  etc.,  60  N.  Y. 
116),  but  so  far  as  the  purchaser  is  concerned  the  Surrogate's  Court  is 
without  power  in  the  premises,  and  this  appears  the  more  clear  from  the 
fact  that  if  the  executor  has  agreed  to  sell  at  private  sale,  the  Surrogate 
would  not  have  jurisdiction  over  the  matter  so  as  to  compel  the  contracting 
purchaser  to  complete  his  contract.  The  executor  would  have  to  resort 
to  a  court  of  equity  for  a  specific  performance  of  the  contract,  and  this,  it 
would  seem,  is  the  only  remedy  in  case  the  purchaser  refuses  to  complete 
the  purchase. 

We  noted,  elsewhere,  the  Surrogate's  power  to  "accelerate  the  discre- 
tion" of  an  executor  having  power  to  sell.  But  this  does  not  apply  to  the 
purchaser.  Of  course  the  purchaser  upon  such  a  sale  is  entitled  to  a  market- 
able title  (see  Gerard  on  Real  Estate,  484),  and  he  cannot  be  compelled  to 
accept  title  where  he  would  be  left,  after  receiving  the  deed,  to  the  uncer- 
tainty of  a  doubtful  title  or  the  hazard  of  a  contest  which  might  affect  the 
value  of  the  property  if  he  desired  to  sell  it.  Jordan  v.  Poillon,  77  N.  Y. 
618.  Title  should  in  all  cases  be  beyond  reasonable  doubts  and  free  from 
dangerous  uncertainties,  particularly  in  special  statutory  proceedings. 
Matter  of  Mahoney,  34  Hun,  501,  503.  For  it  is  a  familiar  rule  that  to  di- 
vest a  person  of  his  property  by  a  special  statutory  proceeding,  as  the  heirs 
of  a  decedent  are  divested  by  the  proceeding  under  discusMn,  every  direc- 
tion of  the  statute  must  be  strictly  complied  with.  Ibid.  Hence,  regularity 
of  the  proceedings  is  material.  Where  citation  was  not  duly  published,  the 
purchaser  at  the  sale  was  relieved  from  completing.  Matter  of  Georgi, 
44  App.  Div.  180. 

§  2714.     When  conveyance  not  to  afiecl  purchaser  or  mortgagee  from  heir,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does  not  affect,  in 
any  way,  the  title  of  a  purchaser  or  mortgagee  in  good  faith,  and  for  value,  from  an 
heir  or  devisee  of  the  decedent,  unless  letters  testamentary  or  letters  of  administra- 
tion, upon  the  estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  having 
jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented  within  two  years 
after  his  death.    Former  §  2777,  Code  Civ.  Proc. 

§  992.  Sale  of  decedent's  interests  under  contracts. — The  effect  of 
conveyance  of  decedent's  interest  in  real  property  held  under  contract,  is 
thus  defined: 

§  2716.    Effect  of  conveyance  of  decedent's  interest  under  contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property,  held  by  him  under 
a  contract  for  the  purchase  thereof,  operates  as  an  assignment  of  the  contract  to 
the  purchaser;  and  vests  in  him,  his  heirs  and  assigns,  all  the  right,  title  and  interest 
of  all  the  persons  entitled,  at  the  time  of  the  sale,- in  and  tp  the  decedent's  interest  in- 
the  real  property. 
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A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the  real  property,  held 
under  such  a  contract,  transfers  to  the  purchaser  all  the  decedent's  right,  title  and 
interest  in  and  to  the  part  so  sold;  and  all  rights,  which  would  be  acquired  thereto, 
by  the  executor  or  administrator,  or  by  any  person  entitled,  at  the  time  of  the  sale, 
to  the  interest  of  the  decedent  therein,  by  perfecting  the  title  to  the  property  con- 
tracted for,  pursuant  to  the  contract.  Upon  fully  complying  with  the  contract, 
the  purchaser  has  the  same  right  to  enforce  performance  thereof,  with  respect  to 
_  the  part  conveyed  to  him;  and  the  executor  or  administrator,  or  his  assignee,  has 
the  same  right  to  enforce  performance,  with  respect  to  the  residue,  as  the  decedent 
would  have  had,  if  he  were  living.  Any  title  acquired  by  the  executor  or  adminis- 
trator, or  his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in  trust  for 
the  use  of  the  persons  entitled  to  the  decedent's  interest;  subject  to  the  dower  of 
the  widow,  if  any. 

Former  §§  2782,  2783  of  this  Code.    From  2  R.  S.  Ill,  §  69;  Id.,  112,  §§  74,  75. 

See  opinion  of  Houghton,  J.,  in  Matter  of  McMonagle,  139  App.  Div. 
398,  at  p.  401,  as  to  effect  of  this  section  and  the  final  clause  in  particular. 

§  993.  Decedent's  contract  to  purchase  lands;  how  enforced. — Where 
a  decedent  leaves  an  unfulfilled  contract  whereby  he  agreed  to  purchase 
land,  the  vendor's  remedy  seems  to  be  against  the  estate.  His  lands 
descend  to  his  heirs,  and  this  includes  his  equitable  interest  in  the  land 
under  contract.  Grosvenor  v.  Allen,  9  Paige,  75.  In  Taylor  v.  Taylor,  3 
Bradf.  54,  the  question  arose  whether  the  moneys  due  on  a  decedent's 
contract  were  payable  by  his  heirs  or  legal  representatives.  The  Surro- 
gate followed  Johnson  v.  Corbett,  11  Paige,  265,  273,  where  it  was  held 
the  land  which  the  decedent  had  contracted  to  buy,  but  which  had  not 
been  conveyed,  would  be  considered  as  real  estate  belonging  to  the  heirs-at- 
law.  And  as  between  them  and  the  personal  representatives,  the  balance 
due  for  the  purchase  money  would  be  a  charge  upon  the  personal  property 
of  the  decedent,  and  should  be  paid  by  his  executors  for  the  benefit  of  the 
heirs.  Quaere?  Could  the  Surrogate  compel  them?  See  generally  Swart- 
wout  V.  Burr,  1  Barb.  495;  Schrappel  v.  Hopper,  40  Barb.  425.  In  Matter 
of  Roberts,  72  Misc.  625,  in  an  opinion  in  which  is  amberized  the  phrase 
"strife,  conceived  in  the  womb  of  legal  blunders  and  brought  forth  in  a 
whirlwind  of  litigation,  has  beset  this  estate,"  the  Surrogate  held  that 
payment  by  an  administrator  of  money  due  on  decedent's  contract  to  buy 
realty  could  neither  be  allowed  nor  disallowed  upon  the  accounting  but 
must  be  stricken  from  the  account;  see  cases  cited. 

§  994.  Infants'  interests. — Where  the  rights  of  infants  are  involved, 
irregularities  in  the  appointment  of  a  guardian  ad  litem,  which  had  not 
actually  affected  the  rights  of  the  infant,  will  not  be  held  fatal,  provided 
they  are  corrected  in  time.  See  Matter  of  Luce,  29  Hun,  145;  Price  v. 
Fenn,  3  Dem.  341.  But  where  the  appointment  of  the  guardian  is  fatally 
defective,  as  for  example  where  it  does  not  appear  that  he  ever  knew  that 
he  had  been  appointed  nor  had  ever  consented  in  fact  to  act;  and  on  the 
contrary  appeared  for  and  protected  the  interests  of  other  parties  in  the 
proceedings,  the  rights  of  the  infant  cannot  be  divested  or  affected  by  the 
proceedings.    StiUwell  v.  Swarthout,  81  N.  Y.  109. 

The  Code  provides: 
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§  2716.     Presumplioii  whM  records  have  'bien  hemmed:     '     ' 

Where  the  records  of  the  surrogate's  court  have  been  heretofore,  or  are  hereafter 
removed  from  One  place  to  another,  in  either  Ithe'  Same  or  andther  county  or  the 
records  of  such  proceeding  have  been  lost  or  desfefy^ed  and  tWenty-fi'^'e  years  have 
elapsed  after  a  sale  or  other  disposition  of  real  property,  or'  df  an  interest  in  real 
property,  as  prescribed  in  this  title,  the  due  ap'poiAtment'of'a  guardian  for  each 
infant  party  to  the  special  proceeding  must,  be  presumed;:  and  can  be 'disproved 
only  by  affirmative  record  evidence  to  the  contrary.  '       . 

Former  §  2785  of  this  Code.    From  L.  I'SSO,  C.'82,  §;§  1-3;  L.  1869,  c.  260;  L. 1872, 
'   c.  92;  L.  1878,  c.  129.  .'  -  i 

§  995.  Disposition  of  proceeds  of  dispositibn. — The  final  decree,  itiwill 
be.  remembered,  is  the  decree  judicially  settling  the  accoimt.  ■  Note,  tHfere- 
fore:  ..  ^    ...,-..   i 

(a)  The  accounting  will  have  been  adjourhedunder  §'27'07"to  dbide  the 
execution  of  the  order.  '^      '  n  •  :   :    ' 

Xh)  The  proceeds  are  to  be  "  brought  ihto  theiaccaunt"''''tfflder'§  27(57; 

(c)  So  also  are  anj^' funds  which  have  beesfl  paid  into  the 'Surrogate's 
Court  as  "procebds'of'  the  sale  of  any  real  property  sbld  by  judgment 
of  ariother  court," Tinder  §2707.         '    '         -'■'  i' 

(d)  But  there  may  still  be  unhquidated  claims. 

We  observe  that  the  ordinary  accounting  decree  directing  distribution  is 
thlis'tb  be  made'except  that  under  d  above  §  2713  governs.    It'prOvides:' 

§2713.    Froyisifm  for  {p^^^rrmpitof  tf^^ier'^i^ri^  ■ 

If  any  clairn  remains  unde;t^erm^ned  at  jthe  niaking  of  the  decree,  or  any  debt  is. 
not  yet  due  arid  the  party  holding  the  sariie  does  not  consent  to  its  present  paiymeht, 
the  deci-ee  shall  direct  that  sufficient  funds' be  retained  by  the  eiecutOr  or  adminis- 
trator to  meet  any  su(3h  claim  or  demand  when  determined,  or  When  payable,  %nd 
provide  for, the  distribution  of  any  surplus  of  the  amount, so  retainedi  ,  .,.  i 
New..    ,  ,  .,-.,      „         ..,         ;,  ,  ^,,j , 

This  sectiori  sufficiently  safegdards  the  right  of  infants,  as  it  alllows'  for 
a  reasonable  period  in  which  any  infant  affected  can' have  attained  his  ma- 
jority and  asserted  his  rights. 

§  996.  Miscellaneous  provisioils  of  title,  dower,  etc. — Two  sections, 
incidental  but  of  iriiportance  in  the  contingencies  cohered,' 'remaiii  to  be 
quoted.       '  '  ,  '         ,  '■' ' 

If  distribution  is  the.  goal,  the  tights  of  every  class  of  persoii  interested 
niust'be  computed.  A  debt  is  a  fixed  sum'pliis  interest.  "''A  pectifaiary  legacy 
is  l^e  same.'  But  estates  of  (lower,  or  curtesy,  or  for  life,  of  for  years,  re- 
quire computation,  to  determine  a  present  caSh  value.  To  bffer  the  realtj>" 
for  sale  subject  to  such  a  right  biitstaiiUirig  as  a  lieii'  therledii'mightpreveht 
bidding.    So  the  Code  provides:    '       '\         '' "'' 

§2717.    'Right  of  life  tenanlto  he  considemd  iri  sale.  .i    su  ?.         ■■ 

,         Where  any  party  to  the  proceeding  has, an, exiting  or  inchoate  oght  of. .dosyer, 

,  (  or  w^ere,  aijy  p^rty  to  the:  jDrcjceejdina  has  .^.  tenancy  by  cu^tpsy,  pr  ah  estsite  for  life 

or  for  years  in  the  real  eB'ta,j;e.dirfcteji  to  be  sold,  the  court,  mugt,  determine  whether 

the  interests  of  all  the  parties  will  be  better  protected,  cii-  a'mOre  advantagebus  s^le 

can  be  made  of  such  real  estate  by  including  the  sale  of  such  right  Or  iflterestj  knd 


9b6 


DISP0SITI01»r   OP  KEAL   PKOPERTY,    ETC. 


1243 


if  the  court  shall  s6  determine  there  may  be  included  in  the  order  a  direction,  that-, 
such  right  or  ihterest  be>8old;  and  the  purchaser,  his  heirs  and  assigns,  i^hall.boldi 
I  the  property  fi;ee  and  discharged  from,  any  claini  by  virtue  of  that,  right. 
,    Xhe  regulations  and  provisions  of  article  2,  titje  1  of"  chapter  14  of  this  act,  pre; 
scribing  i\^e  rules  of  practice  in  relation  to  the  right  of  dower,  curtesy  and  estates 
for  life,  or  for  years  in  actions  for  thfe'  partition  of  real  estate;  so  far'  as  the  same 
'  ina^be  applicia,blo,  shall  govern  aiid  control  the  disposition  of  moneys  realized  on 
:;  ■  such  sale  which  ^all  belong  to  the  owner  of  said  right  of  dower,  or  teijajit  fpr  life, 
orforyears.         i^\      >i!,!'.'  '    ■/•  : 

Former  §  2800  of  this  Code,  modified.    From  L.  1905,  c.  430. 

■  f  f 

The  practice  is' thus  identical  with  that  in  partition.  The  Carlisle  table 
of  mortality  has  been  substituted  for  the  Northampton  table  by  amende 
meht  of  the  General  Rules  of  ^Practice.  This  table  is  printed'  for  con- 
venieiite:    Rllle  70' directs  the  computation  to  be  at  five  per  cent.    So  if  a 


.     CARLISLE  TA^BLl 

E   OF   MORTAL] 

TY 

-,  •  -,  ,-. 

■' 'Number' of  ' 

Number  of 

Number,  of 

•i    '.■:■:     '■■     ■ 

years'  pur- 

,.,,;.   .• 

years'  pur- 

years' pur- 

Age. 

chase  the 

^ge. 

chase  the 

Age. 

chase  the 

annuity  is 

' 

annuity  is 

annuity  is 

worth. 

'U    .■  '  '. 

worth. 

worth. 

0., 

12.083 

35...:.... 

14.127 

70 

6.336 

■I'.-i:..:.: 

13.995 

36........ 

13.987 

71 

6.015 

2 

14.983 

37 

13.843 

72 

5.711 

3 

15.824 

38 

13.694 

73 

5.434' 

4."....... 

16.271 

39........ 

13.541 

74... 

5.190 

5.;.!/.;:. 

16.590 

40. . : . . . . . 

13.389 

75 

;  4.989 

6...,,...^. 

16.735 

41 

13.244 

76 

4.792 

7 

16.790 

42 

13.101 

77..: 

4.609 

8 

16.786 

43 

12.956 

78.^:.'..';.. 

4.422 

9 

16.742 

44 

12.805 

'79... 

4.210 

10., 

:,    „„:m  ,16.a59 

,.45,.,..,...,.. 

12.648 

80 

4.014 

11 

16.581 

46 

12.480 

81 

3.799 

12 

"■•=""l6.4Sf5 

47 .■  . 

12.301 

82... 

3.606 

I8i :'{'!'.  .:■■. 

•16.406 

48".  . ..'.;,.:. ,i 

12.107 

83 

3.406 

14......;.;., 

16.316 

49...,..,. 

11.892 

84 

3.211 

15 ,. 

16,227 

50......]. 

11.660 

85 

3.009 

16......:. 

16.145 

51.....'.".'. 

'   '          11.409 

86 

2.830 

17'.  J.....  ; 

-  16.067 

52....... « 

11.154 

87... 

2.685 

18 

.,      ,    ,  15.988 

;53 .-.., 

10.892 

88..' 

2.597 

19 

15.905 

54 ■ 

19.624 

89. . : 

2:495 

20.  ...... 

15.818 

55....... 

10.347 

90. 

2.339 

21.  :..:<.'. 

15.727 

56..... ..1 

,  10M3 

91 

2.321 

22.:,,-; 

15.629 

57,., ...,., 

9.771 

92. 

2.412 

23........ 

15.526 

58: 

9.478 

93 

2.517 

24 

15.417 

59 

9.199 

94 

2.569 

25.....i.'.-i 

>'          15.304 

60. ,. 

8.940 

,95,..,..... 

2.596> 

26 ,i,... 

..,15,.188 

61,.,....,. 

8.712 

96 

2.555' 

27 

15.065 

62..:..:.'. 

8.487 

'97 

2.428 

28.......': 

14.942 

63.. ':■.'. -.'.". 

■''      •     '8.258 

98........ 

2i278 

29 

14.827 

64 

:         S.016 

99 

2,04^, 

30. ..J 

-,,.,i  '    ,  l^f723 

65 ,... 

7.765 

100 

1.04' 

31 

14:617 

'66........ 

7.503 

101........ 

"1:192 

32:.: 

"     14.506 

67 

7.227 

102.. 

0:753 

33........ 

..,'14.387 

68 

6.941 

1P3 

0.317 
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14.260 

69......... 
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widow  is  thirty-four,  her  expectation  of  life  is  14.260  years  (see  table). 
If  the  property  to  which  her  dower  attaches  is  worth,  or  brings,  $10,000, 
the  computation  is  made  by  multiplying  five  per  cent  of  the  $10,000,  by 
the  figures  14.260.  One-third  of  this  product  is  the  gross  sum  in  lieu  of 
dower,  for  she  is  entitled  as  doweress  to  the  income  of  one-third  the  estate. 

The  widow  has  been  held  entitled  to  her  dower,  in  such  a  case,  net. 
Thalt  is,  no  deduction  should  be  made,  as  against  her,  for  any  expenses  of 
the  sale  of  the  parcel  to  which  her  dower  attached.  Higbie  v.  Westlake, 
14  N.  Y.  281. 

§  997.  The  effect  of  foreclosure  proceedings  on  lands  being  disposed 
of  to  pay  decedent's  debts. — It  is  very  clear  that  in  the  absence  of  statu- 
tory provision,  considerable  confusion  might  be  occasioned  by  the  fact 
that  the  property  sought  to  be  disposed  of  under  these  provisions  of 
the  Code  might  be  subject  to  a  mortgage  past  due  and  Uable  to  fore- 
closure. It  is  manifest  that  the  rights  of  the  mortgagee  in  respect  of  the 
property  upon  which  his  mortgage  is  a  lien  are  superior  to  those  of  the 
general  creditors  of  the  decedent  and  that  their  rights  to  have  their  debts 
paid  out  of  the  real  property  of  the  decedent  in  certain  contingencies  cannot 
in  aiiy  respect  outweigh  the  rights  of  the  holder  of  the  mortgage. 

Therefore  it  was  provided  by  former  §§  2797,  2798  and  2799t 

First.  What  effect  an  action  to  foreclose  shall  have  upon  proceeding 
for  the  disposition  of  decedent's  real  estate. 

Second.  In  what  cases  the  surplus  moneys  arising  on  foreclosure  and 
other  judicial  sales  shall  be  paid  into  the  Surrogate's  Court  for  distribution. 
..Third.  How  the  surplus  on  foreclosure  so  paid  into  the  Surrogate's 
Court  is  to  be  distributed. 

These  sections  have  been  repealed. 

So  formerly,  if  it  appeared  to  the  satisfaction  of  the  Surrogate  that  the 
interest  of  all  parties  would  be  promoted  by  a  stay,  he  could  order  it.  It  is 
evident  that  there  may  well  be  cases  where  such  a  stay  would  be  prejudicial 
to  the  creditors,  as  where  the  property  is  in  such  a  condition  that  the  pro- 
ceedings pending  in  the  Surrogate's  Court  can  readily  proceed  to  a  sale 
long  before  the  determination  of  the  proceedings  in  the  Supreme  or  other 
court,  and  also  where  the  property  could  be  sold  to  advantage  subject  to 
the  lien  of  the  mortgage  and  substantially  the  whole  equity  realized  for 
the  benefit  of  the  creditors  and  persons  interested.  The  Surrogate  was 
given  a  discretion  the  exercise  of  which  would  be  guided  by  the  circum- 
stances in  each  particular  case,  and  it  was  held  the  proceedings  should  not 
be  stayed  where  it  is  evident  that  to  allow  the  foreclosure  sale  to  precede 
the  sale  in  the  Surrogate's  Court  proceedings  would  be  to  sacrifice  the 
property,  as  where  the  estate  or  parties  interested  are  not  in  a  position 
to  protect  themselves  upon  such  sale. 

In  an  early  case  {Breevort  v.  M'Jimsey,  1  Ed.  Ch.  551),  Vice-ChancellOr 
McCoun,  discussing  such  a  case,  pointed  out  that  proceedings  to  sell  real 
property  for  the  purpose  of  raising  money  to  pay  debts,  Was  a  power  vested 
in  executors  and  administrators  by  statute,  and  to  be  exercised  in  behalf 
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of  creditors  only,  that  the  proceeds  are  not  left  in  the  hands  of  the  repre- 
sentative to  be  applied  or  distributed  in  the  course  of  administration,  but 
must  be  paid  to  the  Surrogate  in  whose  hands  the  money  is  regarded  as 
equitable  assets  for  the  payment  of  debts,  and  that  the  surplus  belonged 
to  the  heir  or  devisee.  And  consequently,  where  a  decree  of  foreclosure 
and  sale  of  the  same  premises  had  been  had  and  was  in  force,  the  repre- 
sentative would  be  restrained  by  perpetual  injunction  from  prosecuting 
his  proceeding  in  the  Surrogate's  Court.  He  remarked:  "The  property 
is  sold  to  as  good  an  advantage,  and  the  probability  is  to  a  better  advantage, 
as  to  price,  since  there  is  as  much  confidence  in  a  mortgage  sale  under 
the  decree  of  this  court  as  in  a  sale  by  an  administrator."  Id.,  p.  564. 
And  he  indicated  the  usual  manner  in  which  equity  could  dispose  of  the 
surplus  moneys  to  the  creditors  or  other  persons  interested  therein. 

The  facts  discussed  by  the  learned  vice-chancellor  are  those  contem- 
plated in  the  enactment  of  these  former  sections  of  the  Code.  See  opinion 
in  full  and  see  Wiltse  on  Mortgage  Foreclosures,  §§  702,  745,  746,  and  cases 
cited.  But  the  repeal  of  former  §  2797  in  1904  left  the  law  as  it  was.  That 
is,  the  Supreme  Court  can  still  restrain  the  proceeding  in  the  Surrogate's 
Court.  Regardless  of  this  special  authority,  it  would  seem  that  the  Surro- 
gate in  the  exercise  of  his  general  power  to  control  the  representative  whose 
letters  he  granted  can  also  enjoin  him  in  a  proper  case  from  proceeding 
to  a  sale.    In  other  words,  §  2797  was  repealed  as  unnecessary. 

§  998.  Paying  of  surplus,  arising  on  judicial  sales  in  other  courts,  in 
to  the  Surrogate. — We  noted  that  §  2707  directs  that  the  order,  made  in  the 
accoimting,  directing  mortgage,  lease,  or  sal?  of  decedent's  realty  or  of  an 
interest  therein,  not  only  would  require  the  proceeds  of  such  disposition  to 
be  "brought  into  the  account,"  but  it  may  also  direct  similarly  as  to  pro- 
ceeds of  sale  under  a  judgment  of  another  court,  "  which  directs  said  pro- 
ceeds to  be  paid  into  the  Surrogate's  Court."  Former  §  2798  is  now  repealed 
as  mmecessary.  The  judgment  of  the  other  court  is  the  source  of  the  fimd. 
It  is  paid  into  the  Surrogate's  Court,  and  §  2707  enables  him  to  corral  the 
fund  into  the  account  and  distribute  it  by  the  decree  as  justice  shall  re- 
quire, or,  more  exactly,  to  those  entitled  thereto. 

Former  section  §  2798  required  payment  of  surplus  arising  on  foreclosures 
and  other  judicial  sales  into  the  Surrogate's  Court,  in  cases  where  letters 
testamentary  or  letters  of  administration  upon  the  decedent's  estate  issued 
within  four  years  before  the  sale.  It  is  now  a  part  of  §  1633  as  to  surplus 
on  foreclosure.  The  statute  originally  read  (see  Laws,  1871,  ch.  834,  amend- 
ing Laws  1867,  ch.  658) :  "  Four  years  previous  to  the  making  of  the  sale 
on  which  such  surplus  moneys  arise."  This  was  held  to  refer  to  the  sale 
itself  and  not  to  the  commencement  of  the  proceedings  or  actions  in  which 
the  sale  was  had.  Thus,  where  more  than  four  years  had  elapsed  between 
the  issuing  of  the  letters  of  administration,  and  the  date  of  the  sale,  but  not 
between  the  issuing  of  the  letters  of  administration  and  the  bringing  of 
the  foreclosure  action,  the  General  Term  in  the  First  Department  held 
that  the  legislature  has  in  view  the  act  of  selling  so  that  by  the  words  "  mak- 
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ing  the:  sale"  the  legislature  intended  to  fix  .a  specific  tinne.  frppj  which,  to 
reckon  back  the  period  of  four  years-i ,  White,  v.  Poillori,  25  JIuii,  69,  71, 
The  period  is  now  eighteen  months.         .    ,  j       ,i,        i^i;,-     —  ,i.;. 

It  must  be  noted  in  the  second  place  that  the  proyisipn  jof  .§.  1633  ^i/\l\  is 
confined' to  cases  where  real  property  .  ,  .;  |s,sold  .  .  ,  ,tp  satisfy  a  mort- 
gage or  other  lien  theieiapon  which  acerifi^-diu.'f'png  the  decede'^,&,  lifetime., 

And  it  was  held  {Gesrman  Sewings  Bank  y.  Shareir,.2b  Hun,  40|9),  thM 
this:  was  not  such  a  sale  as  was  contemplated  by  the  statute  as  it  thien  stood. 
See  ch.  658  of  Xaws  1867,  as  amended  by  ch.  170  of  4(a,ws.  1870,  requiring 
surplus  moneys  to, be  paid, over  to  the  Surrogate.  ,:^, 

In  Matter  ofStillioellj  68  Hun,  406,  the  pQ^eral  Term  in  |th^,  First  ,Dppa.rt- 
ment,  O'Brien,  J-,  intimated- that  where  l^e  Surrogate  ha,d  jurisdiction 
of  the  subject-matter  and  of  parties  in  a  proceeding  pf  .this  character,  and 
similar  questions  to  those  which  are  before  ;him  are  pending  .m  another 
forum  he  is  not  obliged  to  delay  exercising, his  pwn  jurisdiction,.  !/rf.,;,at 
p.  409.  "Where  there  are  concurrent  remedies  which  are  resorted  to,.Ipy 
dififerent  parties;  the  judge  or  court  call^4:upon  to  4e,terniine  questions 
then  before  them,  in  the  absence,  of  any  good,  reason  !for,,npt,  exercisiiig 
jurisdiction,  should  not  delay  and  await  the  result  of  an  action,  pr  proceed- 
ing in  another  court."  ,,  , 

•  The  court  held  in  the  same  case,,  the  point  having  beeii  raised  that  former 
§§  2797  and  2798  of  the  Code  were  unconstitutipp,al  and  void,  that,  they 

:: were  perfectly  constitutional,,  in  that  "the  provisionS(@f  thegeigectjons  are 
not  mandatory."  ,But  upon  appeal  to  the  iCourt  of  Appeals,  ,139,  N-.Y. 
337j  341,  it  was  held  that  %hile  the  legislatiiire,,pajmpt , limit  ,pr  abridge 
the  general  jurisdiction  p£  the  Supreme  Court  as  conferred  by  the  consti- 
tution, it  may  without  restricting  its  general  jurisdiction,  within  the;  mean- 
ing ■  of  the  constitution,,  nevertheless  designate  where  sxirplus  moneys 
arising  from  the  sale  of  lands  in  foreclpsure.  or  partjtipn  .aptjon^,  wb,ere 
the  owner  is  dead,  may  be  deposited.  JVR4i(th^. court  says^,, O'Brien,  J.: 
"These  sections  of  the  Code  treat  the  surplus, in  the,  cases  there  specified  in 
the  same  way  as  the:  proceeds  of  real  estate  sold  .uixder  the  order  qf.,jj;he 
Surrogate.  They  were  intended  tp.save  .the,  expense  incident  tp, the, (dis- 
tribution' of  the  surplus  where  the,  mortgagor  is  alive,  and  to  facilitate  the 
orderly  settlement  of  the  estates .  of- deceased  persons.,,.  .  .A,  statute 
that  provides  for,  the  deposit  of  surplus,  moneys,  arisuag  from  the , sale  pf 

■  the  lands  of  a  deceased  person,  in  the, Surrogate's, Court,  having  juris- 
diction of  the  settlemerit  and  distribution  pf  his  estate,  and  prpviding,fpr 
proceedings  in  that  court  for  its  distribution  among  the  parties  entitled, 
subjeefc  to  the  appellate  jurisdiction  of. ;theSup.renie  Court,,  uppn  ^he  .Igw 
arid  the  facts,  does  not  violate  any  proyisipn  pf  the,  Oopstituijioni',' 

It  has  been  held  {Cpmeyy.  Clark,  23,N.  Y.  St.  Rep.  402)  .that,  ■nrliere  the 
surplus  fund  had  not  been  paid  into, the, Suprogat&'s  Cpur^  a3;id  t^e  persons 
interested  had  appeared. in  the  surplus  proceedings  in,  the  Supi;eme  Couft, 
that  itiwas  then  too  late  for  a  creiditor  whose  claim  had  been,  rejected  in 
these  proceedings  to  move  that  ithe,, surplus,. l^e  paid  ia]t9,:t^,e  ^uiiiog^^^'s 
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Court.  The  object  of  this  payment  into  the  Surrogate's  Court  where  the 
sale  is  made  within  eighteen  months  (formerly  four  years)  from  the  issuing 
of  letters, lis  the  protection  of  the  decedent's  general  creditors. 

The  language  of  §.1633'"  where  real  property  or  an  interest  in  real  prop- 
erty liable  to  bedisposedof  as  prescribed  in  article  3rd  of  title  4,  etc.,  is  sold, " 
etc.  This  means,  that  where  the  condition  exists  which  would  justify  the 
application  in  an  accounting  proceeding  for  the  disposition  of  decedent's 
real  estate  to  pay  debts,  etc.,  and  the  sale  in  the  other  judicatory  is  made 
within  the  time  limited  by  the  section,  then  the  Surrogate  becomes  the 
proper  depositary  and  distributor  of  the  surplus  funds.  See  Matter  of 
(?ato5(ten,'69  Hun,.161,  164.  -       . 

If  the  property  sold  under  foreclosure  was  property  devised  subjeqt.to 
a  valid  and  imperative  power  of  sale,  for  the  payment  of  debts  and  funeral 
expenses,  thie  surplus  should  not  be  paid  into  the  Surrogate's  Court.  Mat- 
ter of  Coutant;.  2'i  Misc.  B50. 

If  moneys  are  paid  into  court,  the  Code  provides  for  their  safeguarding 
and  ultimate  disposition.. 

§2699.     Money  piiid  into  court  und  ^'eiyurities  taken;  how  disposed  of . 

Where  a  statute' requires  the\payinent  of  mouey  into,  or  the  deposit  of  a  security 
with  the  surrogate's  court,  or  the  deposit  of  a  security,  for  the  payment, of  money 
,1  with  tbp  surrogate,  the  same  must  be  paid  to  or  deposited  yvith  the  county  treasurer 
of  the  county  or  to  the  chamberlain  of  a  city,  tci  ithe  credit  of  the  beneficiary,  or 
of  the  .estate,  or  of  the  special  proceeding;  unless  the  statute  contains  special  direc- 
tions for  another'  disposition  thereof.  Each  security  so  deposited  with  the  county 
treasurer  or  chamberlain  must  be  held  and  disposed  of  by  him,  subject  to  the  direc- 
'!  i  tion  of  the  surrogate's  court;  except  that  he  must,  unless  otherwise  so  directed, 
,  collect  Jihe, principal  and  interest  secured  thereby.  All  money  collected  by  or  paid 
to  the  county  treasurer,  or  chamberlain  as  prescribed  by  this  section,  must  be  held, 
managed,  invested  and  disposed  of  by  him,  in  like  manner  as  money  paid  into  the 
supreme  cotirt  in  an  action  pending  therein.  The  regulations  contained  in  the 
general  rules  of  practice  as-  specified  in  subdivision  8  of  section  4.  of  the  State  Finance 
Law,  and  the  provisions  of  title  third,  of  chapter  eighth  of  thi^  act,  apply  to  mqiiey 
paid  to  an4pecj}ri,ties  deposited  with,the  county  treasurer,  or  cjiamberlain  as  pre- 
scribed in  this  section;  except  that  the  surrogate's  court  exercises,  with  respect 
thereto,  or  with  respect  to  a  security,  in  which  any  of  the  money  has  been  invested, 
.  ,■  or  upp?i  which  it  has  been  loaned,  the  power  and  authority  conferr^  upon  the 
supreme  court  by  section. 747  of  ■this,  act, 

Former  §  2537  of  this  Qode;  see  L.  1882,  c.  309;  L,  1908,  c.  183;  L.  1909,  cc.  65, 
240. 

§  999.  Distribution  of  surplus.-^SeCtion  1633  provides  that: 

Money  paid  into  Jhe  Surrogate's  pourt  .  .  .  may  be  paid  out  to  the  executor  or 
administrator  of  the  decedent,  as  directed  by  an  order  of  the  Surrogate's  Court, 
to  be  accounted.for  by; jjjm  wponthei  judicial  .settlement  of  his  accounts;;  or,  in  a 
special  propee^ingbrou^t  for  that  purpose  in. the  Surrogate's  Court,  an  order 

may  be  entered  directing  distribution. to  the  persons  entitled  thereto. 

::•'■.;■    I        ..■-.■;.•■.•,  M  .  •  .    .  .i;  .-..         .  :  ,  ,;,.  . 

See.§  1633  itself  for  time, within, ;Wbieh  such,separa,te  special. prppeeding 
may  be  had^lS  months  after  letters--or,  if  .none  issued,  2  years  after  death. 

A  provision  in  the  Supreme  Court, judgment  that  the; proceeds  be  de- 
posited in,  the  Surrogate!a  Court  is  sufficient  authority, for  the  Surrogatp's 
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proceeding  to  distribute  the  same,  Ibid.;  s.  c,  33  Misc.  166,  whether 
in  the  special  proceeding  under  §  1633  or  in  the  accounting  under  §  2707. 
It  seems  some  such  direction  in  the  judgment  or  by  subsequent  order  is  .a 
prerequisite  to  the  Surrogate's  acting.  Ibid.  Such  judgment  is  also  con- 
clusive as  to  the  rights  of  and  amounts  due  to  the  creditors.  Ibid.  This 
may  necessitate  keeping  the  funds  distinct. 

Where  moneys  are  paid  by  judgment  of  the  Supreme  Court  in  partition 
into  court  because  three  years  have  not  elapsed  since  the  issuance  of  letters, 
that  court  under  §  1538  of  the  Code  has  the  right  to  the  final  distribution 
of  the  fund  and  there  is  no  longer  provision  for  directing  its  payment  into 
the  Surrogate's  Court  for  distribution  as  if  it  were  proceeds  of  land  sold 
under  his  decree.    Matter  of  Dusenbury,  34  Misc.  666. 

Under  the  same  section  the  only  duty  of  the  Surrogate  in  the  premises 
is  to  furnish  a  certificate,  when  the  three  years  have  elapsed,  of  that  fact 
and  of  the  further  fact  that  no  proceedings  for  the  mortgage,  lease  or  sale 
of  the  real  property  of  said  decedent  for  the  payment  of  his  debts  or  funeral 
expenses,  or  both,  is  pending.  No  payment  can  be  made  out  of  this  fund 
so  deposited  until  this  certificate  is  obtained.  Therefore  if  such  a  proceed- 
ing be  pending  in  the  Surrogate's  Court  duly  commenced  and  prosecuted, 
the  Surrogate  may  progress  the  matter  to  decree  and  to  that  end  determine 
the  liens  of  the  creditors  against  the  decedent's  moneys  so  deposited,  rep- 
resenting as  they  do,  part  of  his  real  estate. 

When  the  surplus  is  in  the  Surrogate's  Court,  the  petition  for  distribution 
under  §  1633  may  be  made  by  "any  of  those  persons,"  i.  e.,  "the  persons 
entitled  thereto."  A  creditor  is  such  a  person,  even  though  at  the  time  the 
period  may  have  elapsed  in  which  he  could  have  made  and  filed  an  original 
petition  under  title  5.    Matter  of  Bernstein,  58  Misc.  115. 

If  no  proceeding  is  pending  then  the  provision  as  to  citation  of  other 
persons  entitled  is  mandatory.  It  is  a  prerequisite  to  his  jurisdiction  to 
order  distribution.    Matter  of  Schuessler,  49  Misc.  203. 

§  1000.  Restitutioii,  for  assets  subsequently  discovered. 

§  2718.     BesiitviiorC  from  assets  svbsequently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the  proceeds  of  real  property 
as  prescribed  in  this  title,  and  assets,  which  should  have  been  applied  thereto,  are 
afterward  discovered;  or,  for  any  other  reason,  money  or  other  personal  property 
of  the  decedent,  which  should  have  been  applied  thereto,  afterward  comes  to  the 
hands  of  the  executor,  administrator,  legatee  or  next  of  kin,  the -heir,  devisee,  or 
other  person  aggrieved  may  maintain  an  action  to  procure  reimbursement  therefrom. 

Former  §  2801  of  this  Code.    See  L.  1894,  c.  735;  L.  1904,  c.  750. 

§  1001.  Conveyance  by  representative  pursuant  to  decedent's  contract. 

—Former  §  2801a,  added  to  title  5  by  chap.  502  of  the  Laws  of  1908,  pro- 
vided for  a  special  proceeding  on  citation  to  all  persons  (therein  specified 
as  entitled)  for  leave  to  carry  out  the  contract  and  discharge  the  estate 
of  liability.  The  section  avoided  the  necessity  of  an  action  for  specific  per- 
formance. It  is  repealed  but  the  substance  is  preserved  in  §  2697  elsewhere 
quoted,  and  too  explicit  to  require  further  comment.    The  representative 
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acts  in  the  first  instance,  whereupon  either  he  or  the  vendee,  or  those  claim- 
ing under  him  can  by  a  special  proceeding,  on  citation  to  all  persons  in- 
terested, secure  a  decree  of  confirmation  of  his  act  and  deed. 

The  persons  entitled  to  citation  may  show  that  the  enforcement  of  the 
contract  is  subject  to  a  valid  defense.  If  so,  the  Surrogate  must  dismiss, 
and  the  purchaser  must  resort  to  his-appropriate  remedy  in  another  court. 
But  it  issa  summary  way  if  no  such  defense  exists  of  closing  the  matter, 
and  the  conveyance,  delivery  and  acceptance  "upon  its  confirmation  by 
such  decree,  shall  be  effectual  to  convey  all  the  right,  title  and  interest  in  the 
said  lands  which  the  decedent  had  at  his  death."    Section  2697. 


PART  VII  I 

TESTAMENTARY  TRUSTEES  AMD  GUARDIANS 

CHAPTER  I 

TESTAMENTAEY  TRUSTEES 

§  1002.  What  is  a  testamentary  trustee? — The  expression  "testamen- 
tary trustee "  includes  every  person,  except  an  executor,  an  administrator 
with  the  will  annexed,  or  a  guardian,  who  is  designated  by  a  will  or  by  any 
competent  authority  to  execute  a  trust  created  foy  a  will.  Section  2768, 
Code  Civ.  Proc,  subd.  6.  And  it  includes  such  an  executor  or  adminis- 
trator where  he  is  acting  in  the  execution  of  a  trust  created  by  the  will 
which  is  separable  from  his  functions  as  executor  or  administrator.  Ibid. 
It  is  the  duties  imposed  by  the  will,  not  the  name  applied,  that  measure 
the  office' or  its  liabilities.  A  may  be  called  "my  executor,"  and  yet  be 
for  the  purposes  ofJ,he  beneficiaries  and  of  the  courts  a  testamentary 
trustee.  Mee  v.  Gordon,  187  N.  Y.  400,  407, -citing  Tobias  v.  Ketcham, 
32  N.  Y.  319,  327;  Ward  v.  Ward,  105  N.  Y.  68,  74. 

It  includes  also  a  "person  appointed  to  execute  a  trust  left  unexecuted 
under  a  will  by  the  death  of  the  sole  surviving  trustee."  Matter  of  Rmk, 
200  N.  Y.  447.  He  is  within  the  term  "or  by  any  competent  authority," 
and  the  Surrogate  may  control  his  conduct  and  settle  his  accounts.    Ibid. 

But  it  does  not  include  one  to  whom  a  bequest  is  made  with  "precatory 
words"  designating  a  beneficiary;  for  the  gift  is  absolute.  If  the  precation 
be  compUed  with  the  gift  is  that  of  the  legatee  not  of  the  testator.  It  is 
the  legatee's  individual  act  and  not  in  exercise  of  a  trust  function.  Matter 
of  Murray,  124  App.  Div.  548;  see  also  Post  v.  Moore,  181 N.  Y.  15. 

§  1003.  Differentiation  between  trustee  and  executorial  functions. — 
Executorial,  or  administrative,  and  trust  functions  are  quite  separate. 
Thus  B  may  be  both  executor  of  and  trustee  under  the  will  of  A;  and  his 
duty  is  distinct  in  the  one  capacity  from  his  duty  in  the  other.  See  Matter 
of  Ryer,  94  App.  Div.  449,  aff'd  180  N.  Y.  532,  where  executor  exceeded  his 
possessory  power  of  securities  bequeathed  in  trust  and  the  trustees  refused 
to  take  the  substituted  investment  he  finally  proffered  them. 

So  §  2640,  discussed  ante,  provides  for  just  such  cases  when  "the  same 
person  is  a  testamentary  trustee,  and  also  the  executor  of  the  will,  or  an 
administrator  upon  the  same  estate.  And  §  2571  provides  that  removal  in 
one  capacity  does  not  affect  him  in  the  other  capacity  except  in  cases 
covered  by  §  264j).  The  duties  are  thus  differentiated  by  the  Surrogate,  in 
Matter  of  Burr,  48  Misc.  56  (Parsons,  Surr.) :  "  It  is  the  duty  6f  the  executor 
1250  §§  1002,  1003 
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to  collect  the  assets,  preserve  the  same  from  wastSj  and  to  pay  the  debts 
and  legacies;  while,  with  a  trustee,  his  duty  is  to  invest  and  manage  the 
particular  fund  or  trust  estate,  in  accordance  with  the  directions  contained 
in  the  instrument  creating  the  trust,  and  the  law  governing  such  estate." 
See  Tremenheere  v.  Chapin,  56  Misc.  208,  where  one,  named  as  executor 
and  trustee,  by  a  codicil,  in  lieu  of  A,  if  he  predeceased  testatrix,  was  held 
not  entitled  to  administer  a  special  trust  in  the  will,  which  gave,  to  the 
trustees  therein  named,  who  might  survive  A,  the  power  to  name  his 
successor  in  that  particular  trust.  Again,  for  example  as  to  their  joint 
and  several  duties,  it  is  said  in  Egbert  v.  McGwire,  36  Misc.  245;  "The  rule 
is  that  where  the  administration  of  a  trust  is  vested  in  cotrustees  they  all 
form  but  one,  as  trustees,  and  must  execute  the, duties  of  their  office  jointly. 
Tiff.  &  Bui.  Trusts,  5S9;  Sinclair  v.  Jackson,  8, Cow.  543.  The  power  of 
trustees  is  e^ual  and  undivided.  They  cannot,  Hke  executors,  act  sep- 
arately; all  must,  join  in  sales,  conveyances  or  other  disposition  of  trust 
property^;  Hill,  Trustees  (4th  Am.  ed.,),  *  305;,  Perry,  Trusts  (5th  ,ed.), 
§  411;  /Siwcter  v.  Jackson,  supra;  Ridgeley  v.  Johnson;  11  Barb.  527.  Where, 
therefore,  one  only  of  two  trustees  signs  a  lease,  it  is,  void  as  against  the 
trustees  or  anyone  claiming  under  them.  Earle  v.  M(^oldrick,  15  Misc. 
Rep.  136;  Hill,  Trustees  (5th  Am.  ed.),  *  305;  Anon  v.  Gelpcke,  5  Hun, 
245,255.  '  ,, 

"In  Biissey.  Schenck,  12  Daly,  12,  the  court  said:  'Trustees  have  differ- 
ent powers  and  authorities  from  executors.  One  executor  may  act  alone 
in  the  administration  of  the  estate,  and  his  acts  will  be  binding  upon  thp 
estate.  Trustees,  however,  must  act  jointly,  i  They- can  make  no  con- 
tracts in  regard  to  the  estate;  they  cannot  change  the  position  of  .the  estate, 
and  they  can  do  nothing  except  by  united  action.'  Of  course,  there  are 
exceptions  to  this  rule  as  to  many  others.  Thus,  the  necessities  of,  the  case 
may  require  that  one  of  the  trustees  have  the  authority  in  an  eniergency 
to  act  without  waiting  for  consultation  with  his  cotrustee;  as,  if  a  leak  in  a 
roof  occurs,  or  any  sudden  emergency  should  arise  which  i;equires  imme- 
diate action.  It  was,  therefore,  held  that  where  one  of  two  trustees  was  in 
Europe,  the  one  remaining  here  might  lawfully  execute,  a  satisfaction  piece 
of  a  mortgage.    People  ex  rel.  Adams  v.  Sigel,  46  How.  Pr,  151." 

The  theory  of  implied  power  in  one  trustee,  wh^re  the.  other  goes  abroad 
and  abseiits  timself,  is  that'  the  trustee  who  withdraws- from  the  country 
impliedly, leaves- the  trust  in  the  management  and  control  .of  th^  .trustee 
who  remains  in  charge,  and  his  power  becomes  comniensurate  with  ithen 
existing  conditions.  Necessitas  fadt  lidtum^  quod  alias  non  est  lidtum. 
But  where  the  absent  trustee  leaves  an  attorney  here  emp0\^^red  to.act  for 
him,  and  this  is  known  to  the  cotrustee,  such  implied  power  does  not  exist. 
This  .distijiction  of  functions  is  important.  For  example,  it  is  held  that 
where  A  and  B  were  executors  of  and  trustees  under  the  will  of  C,  a  release 
to  them  as  executors  merely  did  not  release  them  as  trustees.;.  Daritz  v. 
Dorits,  40  App.  Div.  236;  Matter  of  Taggard,  138  N.  Y.  610. .  So  a  rplease 
to  "Maximilian  Toch,  individua,lly  and  as  trustee."  was  held  by  Fitzgerald, 
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Surr.,  not  to  release  him  as  administrator  c.  t.  a.    See  as  to  functions  of 
each,  O'Brien  v.  Jackson,  42  App.  Div.  171,  173. 

The  question  as  to  when  and  how  the  duties  of  a  trustee  are  separable 
from  those  of  an  executor  or  administrator  with  the  will  annexed  (it  has' 
been  stated)  is  nOt  so  easy  of  solution,  as  that  of  when  and  how  they  are 
not  separable.  See  Matter  of  Clark,  5  Redf.  466,  468.  See  for  instances 
of  the  latter:  Vdkniine  v.  Valentine,  2  Barb.  Ch.  4S0;  Stagg  v.  Jackson,  1 
N.  Y.  206;  Clark  v.  Clark,  8  Paige,  152;  Hood  v.  Hood,  85  N.  Y.  561. 

The  case  of  Hood  v.  Hood,  supra,  affords  a  good  illustraition  of  ia  case 
where  functions  of  executor  were  not  so  separable. 

In  this  last  case,  the  testator,  after  providing  for  the  payment  of  some 
general  legacies,  devised  and  bequeathed  the  residue  of  his  estate,  real 
and  personal,  to  his  executors,  in  trust,  to  sell  the  real  estate,  and  collect 
and  reahze  the  personal  estate,  to  divide  the  proceeds  into  shares,  and  in- 
vest for  the  benefit  of  his  widow  and  children.  One  of  l;he  executors,  being 
a  resident  of  the  State  of  New  Jersey,  gave  a  bond  with  sureties  for  the 
faithful  discharge  of  his  duties,  as  required  by  law.  In  an  action  on  the 
bond,  to  recover  moneys  alleged  to  have  been  wasted  by  the  executor, 
the  sureties  sought  to  escape  liabiUty  on  the  ground  that  the  devastavit 
was  committed  by  him  when  acting  as  trustee,  while  they  were  sureties 
for  him  as  executor,  only.  The  Court  of  Appeals,  following  Stagg  v.  Jack- 
son, and  other  cases,  held  that,  under  the  will,  the  whole  estate,  under  the 
doctrine  of  equitable  conversion,  was  legal  assets,  and  hence  the  liability 
of  the  sureties  continued  throughout,  as  he  was  accountable  only  as  execu- 
tor. In  all  such  eases,  although  a  trust,  or  power  in  trust,  is  created,  the 
trustee,  or  donee  of  the  power,  acts,  and  is  liable  for  the  fund,  only  in  his 
capacity  as  executor. 

In  Matter  of  Clark,  supra,  Surrogate  Cofiin  indicated  the  character  of  a 
case  where  the  two  Offices  of  trustee  and  executor  are  separable.  He  says 
(atp.  ^0): 

"For  instance,  a  testator,  possessed  of  a  large  personal  estate  and  seized 
of  several  parcels  of  real  estate,  might  direct  the  conversion  of  all,  save 
one  parcel  of  the  realty,  into  personalty,  so  that  it  should  become  legal 
assets;  and,  as  to  that  parcel,  create  a  trust  in  the  executor  to  receive  the 
rents  and  profits,  and  apply  them,  under  subd.  3  of  §55,  of  the  article 
on  Uses  and'  Trusts.  In  such  a  case,  as  the  law  formerly  stood,  he  could 
have  rendered  his  account,  as  to  the  legal  assets,  to  theSurro^te,  and  as 
to  the  rents,  issues  and  profits,  to  the  chancellor  only.  Hence,  in  such  a 
case,  the  offices  are  separable." 

This  question  of  separability  of  trust  duties  and  the  ordinary  duties  of 
an  executor,  often  arises  where  an  executor  dies,  upon  whom  trust  duties 
were  laid  under  the  will  and  an  administratior  with  the  will  annexed  is 
appointed.  Such  an  administrator  has  no  power  to  execute  trusts  relative 
to  the  decedent's  real  estate  but  succeeds  only  to  the  ordinary  powers  of 
administration  and  can  only  execute  such  powers  of  sale  under  the  will 
as  are  imperative  in  their  terms.    See  Mott  v.  Ackerman,  92  N.  Y.  539. 
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See  discussion  in  chap.  1  B,  of  part  IV.  Horsfield  v.  Black,  40  App.  Div. 
264,  267. 

Where  the  will  creates  an  active  express  trust  annexed  to  the  office  of 
executor,  and  the  executor  dies  leaving  the  trust  unexecuted,  a  case  may 
be  presented  for  the  appointment  of  two  distinct  officers,  the  one  to  ad- 
minister the  estate  as  administrator  with  the  will  annexefd  and  the  other 
to  execute  the  trust  as  successor  trustee.  See  Matter  of  Application  of 
Hecht,  71  Hun,  62.  "The  administrator  with  the  will  annexed  takes  the 
power  of  the  executor  named,  where  the  power  or  trust  appears  to  be 
annexed  to  the  office,  unless  a  personal  confidence  in  the  discretion  of  the 
person  named  is  plainly  expressed  or  implied."  1  Thomas  on  Estates 
Created  by  Will,  719,  discussing  Bain  v.  Matteson,  54  N.  Y.  663;  Dunning 
V.  Ocean  Nat.  Bank,  61  N.  Y.  497;  Hall  v.  Hall,  78  N.  Y.  535,  539,  and 
other  cases.  See  also  Personal  Property  Law,  §  20,  as  to  when  trust  vests 
in  Supreme  Court  on  death  of  sole,  or  last  surviving  trustee. 

Where  a  will  appoints  executors  and  also  devolves  upon  one  or  more 
of  such  executors  the  execution  of  certain  trusts,  it  must  be  borne  in  mind 
that  by  qualifying  as  executors,  the  persons  named  as  trustees  do  not 
necessarily  accept  the  trust  nor  will  the  fact  that  they  do  not  qualify  as 
executors  prevent  them  from  accepting  and  executing  the  trust.  See 
Green  v.  Green,  4  Redf.  357,  359,  citing  Jvdson  v.  Gibbons,  5  Wend.  224; 
Williams  v.  Conrad,  30  Barb.  524;  Fish  v.  Coster,  28  Hun,  64.  But  an 
execut^or  is  not  deemed  to  hold  a  fund  as  trustee  until  the  fund  has  been 
legally  ascertained)  identified  and  set  apart  from  the  general  estate.  There 
must  be  a  definite  entry  by  the  trustee  upon  his  separate  functions  in  that 
capacity.  Matter  of  Williams,  26  Misc.  636,  646,  citing  Matter  of  Hood,  ,98 
N.  Y.  369;  Cluff  v.  Day,  124  N.  Y.  203;  Matter  of  Underhill,  35  App.  Div. 
434;  Johnson  v.  Lawrence,  95  N.  Y.  154,  165.  But  the  acceptance  of  the 
office  of  executor  without  any  disclaimer  of  the  trust  will  usually  be  re- 
garded as  an  acceptance  of  the  accompanying  trust.  Green  v.  Green,  supra, 
citing  3  Efidf.  on  Wills,  430,  and  cases  cited.  The  presumption  thus  aris- 
ing, however,  may  be  overcome  by  proof  that  the  executor  declined  the 
trust.  One  may  disclaim  a  trust  as  effectually  by  words  or  acts  without 
deeds,  as  by  deeds.  Ibid.  But  unless  and  until  a  testamentary  trustee 
distinctly  repudiates  the  trust,  to  the  actual  knowledge  of  the  beneficiary, 
no  statute  runs  against  the  beneficiary's  right  to  call  him  to  an  accounting. 
Matter  of  Martin,  27  Misc.  416.  But  if  the  testamentary  trustee  disclaim 
or  refuse  the  trust  the  Surrogate  could  not  fiU  the  vacancy  prior  to  1903. 
His  power  was  express;  to  appoint  a  successor  in  place  of  one  "so  removed" 
(old  §  2472),  i.  e.,  removed  by  him  imder  his  authority  by  former  §  2472 
and  by  §  2818.  But  by  amendment  to  former  §  2818  in  1903  he  was  given 
power  in  additional  cases,  e.  g.,  of  death  before  probate,  or  of  renunciation 
in  writing.  The  Supreme  Court  may  appoint  a  person  "to  execute  a  trust 
created  by  a  will."  This  distinction  between  an  executor  and  a  testamen- 
tary trustee  is  thus  important.  The  discussion  of  "commissions"  below, 
emphasizes  this,  for  in  certain  cases  there  specified,  the  same  person  may 
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earn  double  commissions.  Former  title  6  of  chap;  18  of  the  Code  of  Civil 
Procedure  contained  certain  provisions  exclusively  in  relation  to  testa- 
mentairy  trustees  to  which  resort  must  be  had  in  the  cases  thereby  covered 
to  the  exclusion'  of  the  remedial  practice  afforded  in  cases  of  executors. 
But  by  the  act  of  1914,  the  practice  in  most  respects  is  assimilated  to  that 
relating  to  executors,  administrators  and  guardians.  Under  the  old  Act, 
where  certain  beneficiaries  under  a  will  made  an  application  for  a  payment 
on  account  of  income;  citing  the  executors  of  the  will  as  such,  and  jproceed- 
ing  under  former  §§  2717  et  Seq.,  of  the  Code,  Surrogate  Ransom  dis- 
missed the  proceeding  on  the  ground  that  by  the  language  of  the  will  the 
respondents  were  plainly  constituted  testamentary  trustees  of  the  par- 
ticular fund,  the  income  of  which  the  beneficiaries  claimed,  and  that  this 
being  so;  the  application  must  be  brought  under  former  §§  2804  and  2805 
of  the  Code  and  the  respbndelits  should  have  been  cited  in  their  capacity 
as  testamentary  trustees.  See  Matter  of  Byrnes,  2  Connoly,  522.  And 
he  remarked 'in  this  connection:  ''To  constitute  a  testamentary  trustee,  it 
is  necessary  that  some  express  trust  be  created  by  the  will.  Merely  calling 
them  testamentary  trustees  does  not  make  them  such."  Matter  of  Hawley, 
104  N.  Y.'250.  See  also  1  Thomas  oh  Law  of  Estates  Created'  by  Will, 
Express  Trusts.  See  also  new  Real  Property  Law,  art.  4/  "Uses  and 
Trusts."'-'  -■ 

Eveiy  executbr'  knd  every  guardian  is,  in  a  general  sense,  a  trustee,  for 
he  deals  with  the  property  of  others  confided  to  his  care.  Blood -v.  Kane, 
130  N.  Y.  514.'  He  is  not  a  trustee  in  the  exact  sense  in  which  that' term  is 
used  in  courts  of  equity  and  in  the  statutes.  Wood  v.  Brown,  34  N.  Y.  337; 
Cleveland  v.  Whiton,  31. Barb.  544.  But  to' the  fullest  extent  of  protecting 
beneficiaries  and  jcreditors  he  will  bedefemed  a  trustee  and  the  estate  a 
trust  fund.  See  Bankers'  Surety  Co.  v.  Meyer,  146  App.  DiVi  867  [aff'd 
205  N.  Y.  219]  at  p.  871  and  City  of  New  York  v.  U.  S.  Trust  Co.,  35  Misc. 
639;  aff'd  78  App.  DiV.  368,  178  Ni  Y.  561. 

§  1004.  Surrogate's  jiirisdiction  over  testamentary  trustees. — The 
powers  of  Surrogates  did  not  originally  extend  to  jurisdiction  over  testa- 
mentary trustees.  Matter  of  Hawley,- lOi  N.  Y.  250,  263,  citing  Savage  v. 
Olmstead,  2'Redf;  478,  483;  Furniss  v:Furniss,  ibid.  497.  Andunder  the 
Revised  Statutes  the  Surrogate  had  no  jurisdiction  to  settle  the  accounts 
of  testamentary  trustees.  The  powers  at  present  enjoyed  by  Surrogates 
in  this  respect  depend  upon  particular  statutes.  The  first  statute  giving 
power  to  Surrogates  to  settle  accounts  of  testamentary  trustees  was  the  act 
of  1850'  (Laws,  1850,  ch.  292),  which  amended  the  Revised  Statutes  (2' 
R.  S.  210,  §  1,  subd.  3),  so  as  to  provide  that  any  trustee  appointed  by  any 
last  will  and  testament  or  appointed  by  competent  authority  to  execute 
ally' trust  created  by  any  last  will  and  testament,  might  from  time  to  time 
render  and  finally  settle  their  accounts  before  the  Surrogate  of  the  county 
in  which  the  will  was  ^proved.  ■ 

This  act  was  amended  by  ch.  115  of  the  Laws  of  1866,  byimsertinga 
provision  that  on  all  such  accountings  by  trustees,  the  Surrogate '  should 
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allow  to  the  trustee  or  trustees  the  same  commissions  as  were  allowed  by 
la\^  to  executors  "and  administrators. 

The  recent  statutory  provisions  were  contained  in  title  6  of  ch.  18,  being 
former  §§  2802  to  2820,  both  inclusive.  The  Act  of  1914  put  testamentary 
trustees  in  the  same  category  with  executois,  administrators  and  guardians 
in  respect  to  qualifying,  removal,  control,  accounting,  etc.,  and  the  sectipns 
relating  to  them  are  now  in  art.  3  of  title  2,  and  art.  2  of  title  3.  But 
it  is  still  helpful  to  treat  them  in  reference  to  their  estate,  titjej  fimptipn,  and 
powers  in  this  separate  chapter.  [The  analytical  index  will  enable  the 
readeji  to  turn  at  once  to  the  procedural  discussions  elsewhere.],  .   .  ,,  , 

The  general  rule  must  be  borne  in  mind  that  a  Surrogate  takes,  no  :in- 
cidental  powers  or  constructive  authority  by  implication  which  are  not 
expressly  given  by  the  statute.  See  Wood  v.  Brown,  34  N.  Y.;337,  34:3; 
Craig  v.  Craig,,Z  Barb.Ch.  76;  In  re  Woodsworth,  2  Barb.  Ch.  351;  In  re 
AridrewSyl  SohoB.  Oh,  99;  Bulkey y.  Van  Wyck,  5  Paige,  536;  Matter  of 
Hawley,104:N.Y'.250,2QZ,  ;    , 

§  100,5.  Death  or  renunciation  no  longer  divests  the  Surrogate's  power. 
For  many  years  the  Surrogate's  Court  has  been  recognized  as  a  prpper 
forum  to  deal  with  testamentary  trusts.  The  new  act  continuesthe  sub- 
stance, pf.fpxmerl  28 18  in  new  §  2638. 

§  2638.     Appointment:  of  successor.  ,    .  ,  ;  ,  | 

I  Tyheiji  all  the  person^  Ram^*^  ^  ^  wU  as  testamentary  trustees  die  prior,  to  ;^he 
probate  of  the  will,  or  by  an  instrument  in  writing  renounce  the  appointment,  or 
when  all  the  testamentary  trustees  die  or  become  incompetent,  or  are,  by  a  decree 
of  the  surrogate's  court,  removed,  or  allowed  to  resign,  or  where  one  of  two  or  more 
persons  named  in  a  will  as  testamentary  trustees  dies  prior  to  the  probate  of  the 
will,  or  by^an  instrunient  in  writing  renounces  his;  or  their  appointment,  or  wherei 
one  of  two  or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or  is  by  decre? 
,  o^  the  surrogate's  court  removed  or  allowed  to  resign,  and  the  trust  hj^  not  been 
fully  executed,  the  surrt)gate's  court  may  ajppoint  a  successor  or  successors,  unless 
such  appointment  would  contravene  the  express  terms  of  the  will,  or  in  a  case  Where 
'' .  there  is'  a  trustee  in  pffice,  iinless  all  the  beneficiaries  waive  such  appointihent  in 
writing.  Until  a  successor  is  appointed  the  remaining  trustee  or  trustees  may  proceed 
and  execute  the,  trust  j  The  successor  may  be  appointed  upon  the  application  of  atiy 
person  interested  and  upon  notice  to  such  persons  as  the  surrogate  may  designate. 
■  Fdrmet'  §  2818  of  this  Code,  modified,  see  L.  1^70,  c.  359,  §  3;  L.  1884,  c.  408; 
L.  1903,  fc.370.''      ;  '  ,  -  ' 

§'2639.    Security  to  b&  required  from  a  irusiee  or  exedidor  acting  as  invitee., 
I    i  Wfieflever  by  any  last  will  and  testament,  pr  hyr,an  order  of  the  surrpgate's  court, 
a  trustee  is  appointed,,  or  an  executor  is  app9in|;^  wjiq.is  reqiiired  tp  hold,  manage, 
or  invest  any  money,  securities  or  property  real  or  personal  for  the  benefit  of  an- 
other, such  trustee,  or  executor,  before  receiving  any  such  property  into  his  pos-  ' 
session  or  control  shall,  unless  contfaryto  the  express  terms  of  the  will,  execute'to 
the  peofile  of  the  state  of  New  York,  in  the  usual  form,  a  bond  with  sufficient  surety 
or  sureties  in, an  amount  to  be  fixed  by  the  surrogate.    Upon,  any  judicial  settlement 
and  partial  distribution  of  such  ^sta-te  or  fund  ^he  decree  may  provide  for  the  ^s-,^ 
charge  of.  the  existing  bond,  and  the  "filing  of  a  new  bond  covering  the  amount 
still  remaining  in  the  hands  of  such  executor  or  trustee.  '" 

This  I  section 'shaft  not  affect  any  executor  or  trustee  named  in  a  will  executed 
before  this  section  takes  effect.  n  '  ' 
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The  sections  that  put  testamentary  trustees  on  the  same  plane  with  othier 
officers  accountable  before  th^  surrogates,  relate  to  every  procedural  and 
administrative  stage  of  his  official  life. 

Incompetency  to  act,  §  2564. 

Objectibns  to  qualifying,  §  2566. 

Requiring  a,  bond,  §  2567. 

Official  oaths,  §  2568. 

Reiflbval,  §  2569  elf  seq. 

Application  to  resign;  §  2572. 

Summai^  ouster  from  office,  §  2574.  Note,  particularly,  ilew  subd.  7, 
added  in  1916. 

Deipbsit  of  securities  to  reduce  bond,  §  2576. 

Suing  on  the  bond,  §  2585. 

Arid  as  just  quoted,  appointment  of  successor,  §§  2638-39. 

This  last  proceeding  is  concisely  and' clearly  covered  by  the  two  sections 
just  quoted  and  needs  no  elaboration.  Under  the  former  statute,  and  Still 
applicable  are  the  following  cases:  Tompkins  v.  Moseman,  5  Redf.  402; 
Conant  v.  Wright,  162  N.  Y.  635,  aff'g  22  App.  Div.  216;  Matter  of  Hecht, 
71  Hun,  62. 

See  also  Matter  of  Stiheman,  48  Misc.  156,  as  to  whether  a  tinaSt  company 
"dies"  upon  its  merger  with  another  corporation. 

It  is  only  lieedful  to  emphasize  that  this  practice  is  available  ofaly  in 
the  dtuatioh  stated  in  §  2638  "when  aM'the  persons,  .  .  .  die  ...  re- 
nounce .  .  .  become  incompetent,  are  .  .  .  removed,  or  allowed  to  resign. 
If  there  is  a  survivor,  or  several,  this  remedy  is  not  called  for.  Conant  v. 
Wright,  19  Misc.  321.  See  Haendle  v.  Stewart,  84  App.  Div.  274;  R^ee  v. 
Adarhs,  123  N.  Y.  402. 

In  Matter  of  Z&rega,  81  Misc.  113,  decided  in  1913  under  former  §^2818, 
and  still  applicable.  Fowler,  Surr.,  denied  the  application  to  appoint  a  suc- 
cessor "  where  one  of  two  or  more  trustees  had  died/'  there  being  a  survivor. 
Former  §  2818  permitted  this  if  the  court  should  be  of  opinion  that  the 
berieflciaries  would  be  benefited  thereby.  He  proceeded  on  the  theory  that 
the  legal  estate,  given  by  the  will  to  the  original  trustees  "and  to  their 
survivors  and  successors'^  was  complete,  and  vested  in  the  survivor,  and 
that  the  intent  in  the  will  as  to  the  devolution  of  such  legal  estate  and  the 
rights  of  the  surviving  trustee  was  of  commanding  import,  and  that  he 
wOuld  not  disturb  the  legal  title,  unless  the  Survivor  was  ih  some  Wky  in- 
capacitated. 

The  new  section  provides  two  alternate  situations. 

A.  Where,  as  above,  all  die  or  cannot  for  whatever  reason  act. 

B.  Where  one  of  two  or  more  trustees  dies,  becomes  a  lunatic,  resigns 
or  is  removed  and  the  trust  is  not  fully  executed. 

tfnder  A  the  court  may  appoint  a  successor  or  successors  unless  (1)  con- 
trary to  express  terms  of  will,  (2)  where  there  is  a  survivor,  all  the 
beneficiaries  waive  such  appointment  in  writing. 

The  legal  title  in  survivors  is  respected  by  the  provision  "  until  a  sue- 
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cessor  is  appointed,  the  remaining  trustee  or  trustees  may  proceed  and 
execute  the  trust." 

That  is,  summarily  stated,  the  power  to  appoint  is  discretionary,  but  can 
be  destroyed  or  its  exercise  prevented 

1.  By  testator,  by  express  terms. 

2.  By  refusal  of  all  the  beneficiaries  to  assent,  i.  e.,  all  must  waive  the 
appointment  to  prevent  the  exercise  of  the  power.  If  there  are  three  and 
two  waive  and  one  refuses,  the  Surrogate  may  act. 

§  1006.  Surrogate's  additional  general  power. — In  addition  the  Surro- 
gate is  given  power  by  subd.  3  of  §  2510,  to  direct  and  control  the  conduct, 
and  settle  the  accounts  of  testamentary  trustees,  to  remove  trustees,  and 
to  appoint  a  successor  in  place  of  a  testamentary  trustee  so  removed.  And 
we  noted  in  the  preceding  section  his  enlarged  powers  of  appointment. 

But  he  cannot  coerce  the  discretion  of  the  trustee.  Matter  of  Foster, 
30  Misc.  573.  Nor,  it  seems,  can  he  entertain  applications  for  instruction 
or  directions  to  the  trustee  in  the  execution  of  his  trust.  Ibid.  Except 
in  the  precise  cases  created  by  statute,  e.  g.,  §  2698.  Such  applications  are 
to  be  m,a,d?s  ip  the  Supreme  Court,  on  such  notice  to  all  persons  in  interest 
as  it  may  prescribe;  and  even  that  court  will  not  act  as  counsel  for  the 
trustee,  but  only  assume  to  determine  his  conduct  in  face  of  conflicting 
decisions  of  law  or  w;here  the  law  is  still  doubtful.  Of  course  anyone  exe- 
cuting a  trust  duty  under  a  will  may  apply  to  the  comii  for  a  construction 
thereof. 

While  our  courts  may  hold  to  be  valid  trusts  intended  to  be  executed 
in  a  foreign  country,  yet  the  presumption  is  that,  in  default  of  the  testator's 
nominee  serving,  the  courts  of  that  country  will  assume  jurigdiction,  ap- 
point a  trustee,  and  control  his  conduct.    Kurzman  v.  Lowy,  23  Misc.  380. 

§  1007.  The  estate  of  a  testamentary  trustee. — A  testamentary  trustee 
takes  title  to  the  trust  estate  by  the  instrument  creating  the  triist.  He 
takes  this  title  the  same  as  though  his  legal  title  had  been  conveyed  to 
him  by  a  deed.  T.  G.  T.  Co.,  v.  C,  B.  &  Q.  E.  R.  Co.,  123  N.  Y.  37.  In 
this  respect  his  title  differs  from  that  of  an  executor,  and,  therefore,  in  the 
case  of  a  foreign  testamentary  trustee  this  difference  is  very  important. 
An  executpr  merely  acts  by  force  of  the  probate  of  the  will  and  derives  his 
authority  from  the  letters.  So  a  foreign  executor  or  administrator  who 
seeks  to  enforce  his  rights  and  remedies  in  this  State  must  take  out  an- 
cillary letters,  or  proceed  under  §  1836a  of  the  Code,  added  in  1911.  A 
testamentary  trustee  needs  no  ancillary  appointment  here  but  may  sue 
in  the  courts  by  virtue  of  his  office.  Ihid.;  English  v.  Mclntyre,  29  App. 
Div.  439,  466;  Bloodgood  v.  Mass.  Benefit  Life  Assn.,  19  Misc.  460,  462. 

The  Real  Property  Law,  ch.  50,  Consol.  Laws,  thus  provides  by  §  100: 

'"Except  as  otherwise  prescribed  in  this  chapter,  an  express  trust,  valid 
as  such  in  its  creation,  shall  vest  in  the  trustee  the  legal  estate,  subject 
only  to  the  execution  of  the  trust.  ..."  See  also  Personal  Property  Law, 
ch.  41,  Consol.  Laws,  §  12. 

Where  testamentary  trustees  are  created  by  a  will,  it  is  good  practice 
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even  where,  the  executors  are  the  persons  named  as  trikstees,  as'soon  as 
their  duties  as  executors  cease,  that  their  accounts  in  respect  of  such  trust 
property  should  be  fully  and  finally  closed  and  a  fixed  and  certain' siim 
or  the  distinct  and  very  securities  specified  in  the  will  should  be' set  apart 
to  be  held  by  them  in  their  new  capacity  as  testamentary  ^  trustee.' ;  Such 
a  practice  will  prevent  serious  confusion  in  many  'Cases,!  and  iwhereithe 
offices  of  trustee  and  executor  are  wholly  distinct  and  separable,  the  right 
to  commissions  in  the  several  capacities  (see  Ward  v.  Ford,  4  Redf.'  34; 
HaU  V.  Campbell,  1  Dem.  419;  Meeker  v.  Crawford,  5  Redf.  450,  cases  cited 
and  note)  can  be  determined  by  the  courts  with  more'certainty, -and-  free 
from  the  element  of  doubt  and  confusion  introduced  by  a  blending  of  the 
functions  of  the  two  without  accounting  or  setting'  apart  of  the  trust  fund. 
See  Sacon  v.  Bacon,  4  Dem.  5,  13,  and  cases  discussed  in  opinion;  >  . 

The  Act  recognizes  this  peculiar  nature  of  the  estate  of'  trustees,  partly 
by  §  2696  which  is  in  aid  of  orderly  administration.    It  reads?! •    >;      >■:; 

§  2696.  Power  to  sell,  mortgage  or  lease,real  estaie  may  be,  exepy,ted;hy  jjualifying 
tritstees  or  successors.  '         ,        '         •    -   ■.  '  ,  .  ' 

Where  iaiiy  powers,  to  sell,  inoi-tgiige  or  lease  rekl  estate  Or  any  inter^  therein, 
are  given  to  trustees,  and  any  of  such  persons  riamed  as  trustees  shall  nfeglect  to 
qualify,  then  all  sales,  mortgages  and  leases  under  said  power  lofide  by  the  trustee 
or  trustees  whp  shall  qualify  shall  bp  equally  valid  as  if  [thp  othjer  trustees  had  join^ 
in  such  sale,  ^here  a  successor  trustee  hae  been  appointed  by  ithe  court,  or  is 
named  in  a  will,  he  shall  have  the  same  power  as  to  such  real  estate  as  the'trustee 
or  trustees  had  who  were  named  in  the  will,  unless  the  exercise  of  such  power  Would 
be  contrary  to  the  express  provi^on  of  the  willj''"         ''■'  «''(>=;■    'siu:  ';j^'    '/ 

New.  ;  See  §  2694,  supra;  ako  former  §  2642  of  this  Code.  ,     L'  ,  ,    >' 

§  1008.  Compelling  testamentary  trustee  to  carry  out  pfcfvisions  of  a 

§  2689.     Petition  to  compel  pan/ment  of  legacy  or  deUo^'  of  property,  eta 
.         Where  a;  person  is  entitled,  by  the  terms  of  thei  wUl,  to  the  pa;^Hifenti  ofl  money, 
'     or  the  d.elivery  of  j  personal  prpperty,  by  a.  testamentary  trustee;  ,li^|  may,  presejift 
to  thp  surrogate's  court  a  petition,  setting  forth  tjie.faots  which  entitle  hjm  to  thp 
payment  or  delivery,  and  praying  for  a  decree,  directing  payirient  oj-  deUyay  ac- 
cordingly; and  that  the  tesiatneiitary  trustee  and  all'  other  ijersoiis'  Whose  n^H-ts^Or 
interests  would  be  affected  by  the  decree,  may  bte  cited  to  shoW  cause;  'why  Such 'a 
•        decree  should  not  be  made.    If  the  petitioner  is  so  entitled,  only  upoih  thethappen- 
ingiof.  a  contingency,  or  aft^.the  expiration  of, ajcer^^jntimp,' he, iflVist  gl(9w4;i.Jh^ 
petition,  that.has  pght  to  the  money  or  other  prqperty|has  become  ab^qlute..  Former 
§§  2804,  2806, '^Cpde,  modified.        '      ;,;   "    '■''''  ^-   '    "      '    '>•.■''''     |    '■.'•-   •' 

If  the  petitioner  is  defeated  in  his  appHcation,' the- Surrogate  may  award 
the  trustee  costs.    Matter  of  McCormich)  40  App.  Div.  73.  ':'■'■''         i 

This  section  does  not  contemplate  partial  distribution  before -finail  ac- 
counting. Matter  of  Hunt,  110  App.  Div.  533  (construing  former  §-280'4). 
For  the  trustee  has  the  right  to  retain  the  assets  of'  the  trust '  until  final 
decree.  -  ■      ■    '     ■ "  •      ■        ■^-     i  ■:'■■;"'.  .'.  ••■■-    ■■.'  i  ■ 

The  allegations  made  prerequisite  to  the  suffi^cTency  of'a  petitidn  >imder 
§  2689  are  as  follows:  '■   '■    ''    "     ■    :      ' '    ' 
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(a)  That  petitioner  is  entitled  by  the  terms  of  the  given  will  to  pay- 
ment of  money  or  the  deUvery  of  personal  property. 

(b)  That  respondent  is  the  testamentary  trustee  under  said  will  charged 
with  the  duty  of  making  such  payment  or  delivery. 

(c)  That  the  petitioner  is  entitled  to  such  payment  absolutely,  (1)  either 
by  the  terms  of  the  will,  or,  (2)  by  reason  of  the  happening  of  the 'con- 
tingency or  expiration  of  the  time  indicated  in  the  will. 

While  we  noted  the  assimilation  of  practice  in  cases  of  executors,  admin- 
istrators, guardians  and  trustees,  yet  if  the  Code  still  contains  special 
provisions  as  to  a  special  remedy,  then  that  remedial  practice  must  be 
exclusively  resorted  to.  It  was  so  held  where  a  separate  title  covered  trus- 
tees. It  would  be  all  the  more  so  under  the  few  cases  now  left  of  special 
remedies. 

Thus,  where  an  executor  was  also,  testarnentary  trustee,  and  an  applica- 
tion was  made  to  the  Surrogate  by  a  beneficiary  to  compel  the  performance 
of  an  act  which  was  incumbent  upon  him  as  a  trustee  and  not  as  an  executor, 
the  proceedings  were  dismissed  because  he  was  cited  under  old  (§2717, 
former  §  2722,  the  proper  proceeding  being  under  former  §§  2804  and  2805. 
See  Estate  of  Byrnes,  26  Abb.  N.  C.  380. 

Section  2689  limits  the  right  to  make  this  application  to  a  person  entitled 
"by  the  terms  of  the  will."  This  has  been  held  to  exclude  the  assignee 
of  such  a  person.  See  Matter  of  Rogers,  2  Connoly,  639;  Tilden  v.  Daws,  3 
Dem.  240,  241.  Thus,  where  a  person  entitled  under  the  will,  transferred 
a  part  of  his  share  to  others  and  the  duration  of  the  trust  having  expired 
the  assignee  applied  for  a  decree  directing  the  trustees  "to  render  a  final 
account  of  their  proceedings  and  pay  to  your  petitioner  said  share,"  etc.. 
Surrogate  Cofl&n  held  (Rogers  Locomotive  &  Machine  Works  y.  Rogers,  16 
N.  Y.  Supp.  197)  that  these  two  proceedings,  the  first  under  former  §§  2807 
and  2809,  to  have  a  judicial  settlement  of  the  account  of  the  testamentary 
trustee,  and  the  other  under  former  §  2804  for  the  compulsory  payment 
by  the  trustee  to  a  person  entitled  by  the  terms  of  the  willj.were  proceedings 
which  could  not  weH  and  never  should  be  joined.  That  as  assignee,  the 
petitioner  was  not  entitled  to  bring  the  one  proceeding,  and  accordingly 
in  so  far  as  the  petitioner  prayed  for  relief  imder  §  2804,  he  dismissed  the 
proceeding.  With  regard  to  the  accounting  prayed  for,  he  held  the  peti- 
tioner entitled  as  being  within  the  definition  of  §  2809  "any  person  bene- 
ficially interested  in  the  execution  of  ahy  of  the  trusts."  See  Matter,  of 
Farmers'  L.  &  T.  Co.,  65  Misc.  418,  where  "person  entitled^'  was  to  be 
entitled  "when  be  shall  become  financially  solvents"  See  also  Young  v. 
Foitng,  127  App.  Div.  130.  ;  , 

But  where  a  petitioner  alleged  that  she  was  entitled  to  half  the  income 
derived  from  the  testator's  residuary  estate  and  prayed  that  the  trustees 
under  the  ynW  might  be  directed  to  pay  her  $1,500  on  accoxmt  thereof  ^,nd 
the  petitioner  asked  that  the  trustees  might  be  cited  to  show  cause  why  a 
decree  should  not  be  made  for  such  payment  and  why  the  petitioner  should 
not  have  such  other  and  further  relief  in  th^  premises  as  to  the  court  should 
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seem  proper;  and  the  trustees  filed  duly  verified  answers  in  writing  suffi- 
cient to  show  that  it  was  doubtful  whether  the  petitioner's  clakn  was 
vaUd  and  legal,  it  was  held  {Matter  of  O'Dell,  52  Hun,  88,  89)  that  such 
answers  under  former  §  2805  of  the  CodB  of  Civil  Procedure  required  the 
Surrogate  to  dismiss  the  petition  in  so  far  as  the  application  for  the  $1,500 
was  concerned;  but  the  General  Term  of  the  First  Department  upheld  the 
action  of  the  Surrogate  of  New  York  Coirnty  in  adding  to  the  order  dis- 
missing the  application,  a  direction  based  upon  the  prayer  for  "other  and 
further  relief"  that  the  trustees  should  file  an  intermediate  account  show- 
ing in  detail  their  receipts  and  expenditures  in  the  execution  of  their  trust. 

This  'ijroceeding,  moreover,  may  not  be  brought  against  a  testamentary- 
trustee  who  has  been  discharged,  so  as  to  enable  the  Surrogate  to  direct 
such  trustee  to  pay  over  to  the  petitioner  the  income  of  the  trust  received 
by  him  prior  to  his  removal.    Moorehouse  v.  Hutchmson,  4  Dem.  362. 

While  it  appears  that  only  the  petitioning  beneficiary  can  obtain  relief 
in  the  proceeding,  all  the  beneficiaries  must  be  cited.  Matter  of  Foster,  30 
Misc.  573.  But  it  would  seem  that  a  beneficiary  could  in  lieu  of  being  cited 
apply  for  leave  to  intervene  and  petition  on  such  intervention  for  the 
requisite  rehef . 

The  form  of  the  petition  will  be  nearly  identical  with  that  to  compel 
payment  by  an  executor  of  a  legacy  or  any  other  pecuniary  provision  under 
a  will,  bearing  in  mind  the  necessq,ry  allegations  above  emphasized.  See 
discussion  of  §  2687. 

-Where  an  application  is  made  by  a  beneficiary  of  a  trust  fund  to  com- 
pel trustees  to  apply  the  income  of  the  fund  to  the  support,  maintenance 
and  education  of  the  applicant,  it  ma.y  be  necessary  for  the  Surrogate  to 
construe  the  trust  and  determine  whether  or  not  the  request  of  the  ap- 
pUoant  is  one  which  the  trustee  is  bound  to  comply  with.  The  application 
is  properly  to  be  brought  under  this  section.  See  Matter  of  Me^iwde, 
157  App.  Div.  344;  Matter  of  MtiCairter,  94  N.  Y.  558;  Matter  of  Underhill, 
35  App.  Div.  434.  Thus,  where  trustees  were  directed  by  the  will  to  apply 
the  income  of  the  trust  fund  to  the  support,  maintenance  and  education 
of  an  infant,  and  the  infant,  having  married,  made  demand  for  the  whole 
of  the  income,  the  Surrogate  of  Kings  County  held  that  it  was  proper  upon 
such  an  application  to  take  into  consideration  the  amount  of  the  income, 
the  circumstances  under  which  the  iiifant  was  being  supported  and  main- 
tained, and  the  requirements  of  the  infiant  under  such  circumstances. 
Matter  of  McCormick,  22  Misc.  309,  313.  The  general  principle  involved 
was  very  fully  and  ably  discussed  by  Surrogate  Jeiiks  in  Gladding  v.  Follett, 
2  Dem.  58,  which  was  affirmed  by  the  General  Term,  30  Hun,  219,  and  by 
the  Court  of  Appeals,  95  N.  Y.  652.  This  case  is  authority  for  the  rule  that, 
where  a  ttust  is  created  to  collect  income  and  use  the  same  for  the  educa- 
tion and  support  of  a  beneficiary  during  minority,  the  duty  of  applying  the 
income  arising  from  the  fund  is  imperative,  notwithstanding  a  direction 
by  the  testator  that  the  income  of  the  fund  should  be  used  "  for  the  educa- 
tion and  support  of  the  beneflTciary  in  the  discretion  of  the  trustee";  but 
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it  is  not  authority  for  the  rule  that  the  whole  of  such  annual  income  must 
be  of  necessity  applied  to  and  expended  upon  the  support  and  maintenance 
of  an  infant;  and  it  would  seem  that  the  courts  should  exercise  a  shrewd 
discretion  and  scrutinize  the  application  with  care  where  the  infant  has 
married  and  the  application  is  plainly  inspired  by  the  husband  of  such 
infant. 

A  general  guardian  may  apply  for  an  order  directing  the  trustees,  under 
this  provision  to  apply  the  trust  income  or  a  reasonable  part  thereof,  to 
the  maintenance  and  education  of  his  ward  under  the  terms  of  the  will. 
Matter  of  Seherrer,  24  Misc.  3'51.  But  he  cannot,  in  the  same  proceeding, 
be  repaid  advances  for  past  support  of  his  infant.  Ibid.  In  Matter  of 
Connolly,  71  Misc.  388,  the  Surrogate  comments  on  the  discretion  of  the 
trustee,  the  duty  of  the  Court,  and  the  frequent  attempt  to  substitute  the 
judgment  of  the  guardian  for  that  of  the  trustee  by  blanket  payments, 
which  he  discourages. 

§  1009.  Same — Proceedings  upon  return  of  citation. 

§  2690.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section, 
the  surrogate  must  hear  the  allegations  and  proofs  of  the  parties,  and  must  make 
such  a  decree  in  the  premises,  as  justice  requires.  In  a  proper  case,  the  decree  may 
require  the  testamentary  trusteej  who  is  unable  to  deliver  personal  property  to 
wMeh  the  petition^'  is  entitled,  to  pay  the  value  thereof.  Former  §  2806,  Code, 
modified. 

The  old  act  enabled  the  trustee  to  secure  a  dismissal  of  the  proceeding 
by  putting  in  issue  the  validity  and  legaUty  of  petitioner's  claim,  thus 
rermttmg^Avsitoanactionforanaccourding.  This  is  happily  repealed.  The 
trustee-respondent  may  still  join  issue,  but  the  Surrogate  may  try  and 
decide  the  issue.  Some,  of  the  former  cases  might  apply,  as  far  as  the  suf- 
ficiency of  the  defense  is  concerned,  viz. : 

The  verified  answer,  to  be  thus  effective,  must  set  forth  facts  which  show  that 
it  is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  and  must  also  deny 
the  validity  and  legality  Of  the  claim.  See  Matter  of  Midler,  25  App.  Div.  269; 
HurUmrt  v.  Durant,  88  N.  Y.  121;  Mattet  of  Macaiday,  94  N.  Y.  574;  Maiter  of 
MiMer,  70  Hun,  61.  Where,  the  claim  was  that  an  assignment  of  a  beneficiary's 
interest  in  a  trust  is  invalid  under  §  15  of  the  Personar  Property  Law  or  §  103  of  the 
iteal  Property  Law,  the  mere  allegation  in  the  trustee's  answer  that  such  assignment 
has  been  made,  does  not  deny  the  validity  of  the  petitioner's  claim,  nor  warrant 
dismissing  the  petition.  Matter  of  Faster,  37  Misc.  S81,  Thomas,  Surr.  He  must 
also  allege  the  "facts  Rowing"  it  to  be  invalid.  Ibid,  citing  Matter  of  McCarter, 
94  N.  Y.  558.  This  ruleof  inaUenability  apphes  by  analogy  to  trusts  of  ipersonalty. 
MiUs  v;  Hussm,  140  N.  Y.  99,  105;  Cochrane  v.  Schell,  140  N.  Y.  516. 

Where  it  appeared  that  payment  had  been  made  to  the  petitioner,  which  had 
been  held  to  liave  been  improperly  made,  and  it  also  appeared  that  the  question 
of  propriety  of  these  payialents  was  being  litigated,  it  was  held,  tliat  while  the  sub- 
stance of  the  allegations  in  the  answer  was  that  there  was  nothing  owing  to  the 
petitioner,  yet  as  the  executor  did  not  in  so  many  words  deny  the  validity  or  Ji^ality' 
of  the  petitioner's  claim  and  no  facts  were  shown  rendering  it  doubtful  that  the 
claim  of  the  petitioner  to  the  specific  sum  applied  for  was  *alid  and  legal,  the  pro- 
ceeding would  not  be  dismissed  and  the  application  would  be  granted.  Matter  of 
MuUer.,  supra,  affirmed  on  opinion  of  Arnold,  Surr. 
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In  Matter  of  the  Estate  of  Elizabeth  McCarter,  above  cited,  the  Court  of  Appeals 
held  that  an  answer  by  a  testamentary  trustee  to  a  petition  under  these  sections 
merely  alleging  that  the  petitioner  had  deprived  himself  of  any  right  in  the  fund 
by  assignment  of  the  same  and  setting  up  in  bar  an  action  pending  in  the  Supreme 
Court  in  which  the  trustee  was  plaintiff,  and  said  beneficiary  and  others  defendants, 
for  the  purpose  of  settling  conflicting  claims  to  the  fund,  was  not  an  answer  denying 
the  validity  or  legality  of  the  petitioner's  claim. 

In  the  case  last  cited  the  court  cites  Hwlburt  v.  Durant,  88  N.  Y.  121,  and 
Fiester  v.  Shepard,  92  N.  Y.  251,  giving  construction  to  the  statute  relating 
to  the  liability  of  executors  under  similar  circumstances.  And  the  court 
held,  therefore,  that  there  was  no  ground  on  which  the  Surrogate  could  tbt 
fuse  to  entertain  the  proceedings,  and  that  his  order  made  therein,  that  the 
trustee  should  file,  an  account,  could  not  be  said  tp  be  one  which  justice 
did  not  require.   , 

§  1010.  Bringing  all  parties,  likely  to  be  affected  by  the  decree  prayed 
for,  before  the  court. — Where  an  application  is  made  to  compel  an  execu- 
tor or  administrator  to  pay  over  money  or  property,  it  has  been  shown 
that  it  is  part  of  the  petitioner's  burden  to  show  that  the  application  of 
money  in  the  representative's,  hands  to  the  payment  or  satisfaction  of  his 
claim  may  be  made  without  injuriously  affecting  the  rights  of  others  en- 
titled to  priority  or  equality  of  payment  or  satisfaction.    Section  2687. 

In  proceedings  wherein  a  testamentary  trustee  is  the  respondent,  the 
Code  provides  a  procedure  by  which  any  person  likely  to  be  affected  by 
the  granting  of  the  petitioner's  application  is  to  be  birought  in  by  citation. 
Formerly  this  was  discretionary.  Now  the  petition  must  pray  for  such 
citation.  It  is  true  generally,  that  if  petitioner,  in  any  proceeding,  omits 
a  necessary  party,  tHe  Surrogate  may,  upon  the  fact  appearing,  direct  sup- 
plemental citation  to  issue  at  any  stage  before  entry  of  final  decree. 

But  where  a  proceeding  has  been  abandoned, by  consent,  it  cannot 
subsequently  be  brought,  to  a  hearing  by  a,  party  seeking  to  intervene, 
nor  can  such  a  party,  whether  creditor  or  person  interested,  intervene  for 
that  purpose.    Matter  of  Wood,  5  Dem.  345. 

§  1011.  Resigiation  of  trust. — By  the  amendment  to  former  §2818 
in  1903,  and  the  language  is  preserved  in  §  2638,  the  right  of  a  person, 
named  trustee  in  a  will  (which  means  one  who  is  a  testamentary  trustee 
in  the  legal  sense  above  elaborated),  to  renounce  by  instrument  in  writing 
is  recogfiized.  The  meaning  of  the  section  as  amended  seems  to  have  been 
to  cover  the  contingency  of  death  or  renunciation,  pnor'iot^e  probate  of 
the  will;  but  it  does  not  so  state.  It  reads  "  wheii  a  person  ...  dies  prior 
totheprobate  -  .  .  or  .  .  .  renounces  ...  oris  ..  .  allowed  to  resign." 

In  view  of  §  2572,  already  discussed,  it  would  seem  that  §  2638  con- 
tpmplates  that  the  renunciation,  in  order  to  be  a  substitute  for  the  special 
proceeding  for  resignation,  must  be  tendered  if  hot  before  probate,  at 
leasiti  on  the  very  thjesfipld  of  administration,  before  assuming  or  beG.9m- 
ing  chargeable  with;  possession  or  control  Of  the  trust  fund  or  estate.  .By 
renunciation  is  impUed  to  forego  the  ofiice,  and  all  that  acceptance  would 
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involve.  Forego  in  turn  implies  an  act  preliminary  in  point  of  time.  In, 
this  view  the  exact  wording  of  §  2638  would  be  immaterial.  Before  the. act 
of  1914,  the  Code  did  not  require  the  citation  on  probate  of  the  testamen- 
tary trustee,  unless  he  be  the  executor,  and  hence  he  might  not  be  con- 
fronted with  the  duty  of  electing  to  serve  until  actual  probate.  But  under 
the  new  act,  §  2610  requires  the  citation  of  the  testamentary  trustee,  and 
he  must  f  renounce  the  appointment"  we  take  it,  in  the  probate  proceed- 
ing, before  the  day  when  he  should  file  his  oath,  or,  if  required,  his  bond. 
That  point  passed,  he  would  have  to  resort  to  resignation.  We  pass  ac- 
cordingly to  the  question  of  resignation :  . 

The  application  for  leave  to  resign  has  been  assimilated  by  §  2572  to  all 
classes  of  trustees  under  the  Surrogate's  control.    It  has  already  been, fully, 
discussed.    It,  involves  preliminarily  a  willingness  to  accoimt  for  and  de- 
liver up  the  property  confided  to  the  trustee.    Matter  of  Olmstead,  24  App. 
Div.  190.    And  not  only  that,  but  the  law  contemplates  that  the  actual  r 
surrender  of  the  trust  property  for  which  he  is  found  accountable,  shall  be 
complete  before  the  decree  is  made.    Ibid".    Consequently,  if,  by  reason  oi, 
litigation  or  for:  other  cause,  the  piroperty  is  not  in  shape  to  be  turned  over, 
the;  decree :  should  be  denied,  or  its  entry  deferred,  imtil  such -cause  iS; 
removed. 

A  judicial  settlement  is  a  sine  qua  non  of  an  application  for  leave  to  re- 
sign.   The  procedure  is,  therefore,  assimilated  to  an  accounting,  §  2572. 

Where  the  proceeding  is  on  consent  of  adult  parties,  if,  as  is  not  infre- 
quently; the  pi;actice,,  the  petition  and  consents  are  accompanied  by  a 
proper  account  to  which  the; consents  explicitly  relate  and  allege  their  ap- 
proval, a  decree  can  be  made  without  further  hearing  than  that  necessary, 
to  satisfy  the  Surrogate  whether  "sufficient  reasons  exist." 

§  1012.;  Petition  for  security  from  testamentary  trustee. — This  subject; 
has  been  ,trea,ted  in  our  discussion  of  §  2639.    We  need  only  add  that  thi^: 
section  covers  both  sole  trustees  and  cotrustees.    Where  there  are  several 
trustees,  the  application  under  this  section  may  be  made  as  to  anyone, 
and  he  must  satisfy  the  Surrogate  of  his  qualifications  irrespective  of  those 
of  his  .cotrustees.    Matter  of  Sears,  5  Dem.  497.    Their  solvency  and  re- 
sp^sibility  wiU  not  extend  to  relieving  him  of  the  burden  of  giving, 
a  bond,.       .  .: 

The  dlfj  section  has  been  repealed.  It  however  had  been  held  to  apply; 
only  to  the  tm§tees  named  in  the  will.  Matter  of  Whitehead,  3  Dem.  227,^32. 
As  to  other  trustees,,!,  e.,  those  appointed  to  succeed  a  removed  or,resigne(J 
trustee,  Rollips,|SiUT.,  held  that  of  them  bonds  could  be  required  by  a  Sur- 
rogate whenever  necessary.  Ibid.  See  opinion.  The  new  section  reads:, 
"  Wheneyer  by  any  last  ivill  or  testament,  or  by  an  order  of  the  Surrogate's. 
Court,  a  trustee  is  appointed.  .  .  ."  Moreover,  it  has  been  held  that  this 
provision  is  not  the  sole  authority  whereunder  security  may  be  required 
of  a  testamentary  trustee.  Where  such  a.ti:ustee  applied  to  have  a  decree, 
upon  accounting  opened  a«d  modified  so  as  to  have  ,<?ertain  property  de- 
li^ra-ed  to  hjm  as  trustee,  it  was  held  proper  to  require  security  of  him  on- 
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granting  the  application.    Kelsey  v.  Van  Camp,  3  Dem.  530.    This  is  under 
the  Surrogate's  general  power. 

The  bond  need  not  be  given  until  he  is  actually  to  assume  possession, 
as  ^here  hfe  tenant  is  presently  in  actual  custody  and  use  of  the  tru'^t 
estate.    Matter  of  Can,  66  Misc.  111. 

The  courts  h^ve  been  disinclined  to  accept  resignations  of  trusts  created 
by  will,  and  the  words  "the  Surrogate  must  first  determine  whether  suffi- 
cient reasons  exist  for  granting  the  prayer  of  the  petition"  have  been 
somewhat  strictly  observed. 

The  general  rule  is  that  a  trustee  is  at  hberty  to  refuse  the  trust  on  the 
threshold.  But  if  he  once  assume  it,  then  he  cannot  relinquish  it  without 
the  consent  of  court  or  beneficiary.   Matter  of  Kellogg,  214  N.  Y.  460. 

Leave  to  resign  was  riefused  upon  a  petition  alleging  that  the  trustee  was 
"  too  busy  with  her  own  private  matters  and  no  longer  desires  to  be  biitSied  " 
with  her  trust.    Baier  v.  Baier,  4  Dem.  162. 

in  this  case  the  eestuis  que  trustent  opposed  the  application,  and  in  such 
cases  the  Surrogate  will  emphasize  the  rule  as  to  "sufficient  reason." 

The  mere  fact  that  the  testator  coatemplated  the  removal  or  I'esignation 
of  one  01*  more  trustees  appointed  by  his  ^ill  does  not  lessen  this  burden 
of  showing  sufficient  reason.    Cruger  v.  Halliday,  11  Paige,  314. 

In  Tilden  v.  Fiske,  4  Dem.  357,  it  appeared  that  the  petitioning  trUstee 
had  been  actively  discharging  the  trust  for  sixteen  years ;  that  the  trust 
was  nearly  executed;  that  he  was  going  abroad  to  live,  and  could  not 
longer  devote  himself  to  it,  and  that  his  resignation  would  not  be  likely  to 
embarrass  the  further  execution  of  the  trust.  Held,  that  sufficient  reasons 
existed. 

So  where  a  trustee  who  had  never  actively  assunied  the  duties  of  the 
trust,  all  of  which  had  been  discharged  by  his  cotrustees,  Calvin,  Sufr., 
acting  under  ch.  359,  LaWs  1870,  §  3,  discharged  the  trustee  on  the  ground 
the  estate  would  not  be  jeopardized  by  his  removal,  and  he  seemed  "to 
be  unnecessary  to  its  security." 

Where  a  trustee  has  accepted  a  trust  and  a  legacy  given  upon  condition 
he  should  execute  it,  his  reasons  for  resigning  must  be  clear  and  convincing. 
Craig  V.  Craig,  3  Barb.  Ch.  76.  The  application  for  leave  to  resign  not 
being  an  incident  of  the  trust,  the  trustee  must  pay  his  own  counsel  fee 
in  the  proceeding.  Matter  of  Freygang,  3  Law  Bull.  60.  A  resignation  of 
a  testamentary  trustee  for  "sufficient  reasons"  does  not  disentitle  him  to 
his  lawful  commissions.  Matter  of  Allen,  96  N.  Y.  327,  331.  See  post,  sub 
Accountings.  But  the  granting  of  compensation  in  such  case  is  within 
the  court's  discretion  and  cannot  be  claimed  as  of  course,  as  if  the  trusts 
had  been  fully  executed.   Ibid.,  and  see  Matter  of  Baker,  35  Hun,  272. 

The  words  "lawful  commissions"  above  used  in  connection  with  the 
voluntarily  retiring  testamentary  trustee,  of  coxu-se  means  such  commis- 
sions as  the  court  may  properly  grant. 

The  Allen  case,  however,  is  one  in  which  the  record  shows  that  the  Gen- 
eral Term  denied  the  resigning  trustee  the  one-half  commissions  on  the 
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prinevpal,  but  granted  full  commissions  on  income  received  and  paid  out. 
The  reason  underlying  this  decision  is  that  a  succession  of  resigning  trus- 
tees might  seriously  deplete  the  estate. 

Of  course  the  "persons  interested"  if  all  are  adult  and  competent,  can 
consent  to  the  compensation  of  the  retiring  trustee.  This  is  frequently  the 
case,  when  he  resigns  for  family  reasons  of  convenience,  etc. 

In  Johnson  v.  Bell  (not  reported),  Judge  Bischoff  made  a  decree  of  the 
•  same  kind  on  the  groimd  that  whatever  the  discretion  of  the  court  as  to 
allowing  commissions  on  income,  yet  where  the  trustee  put  the  estate  to 
expense  by  proceedings  in  the  way  of  resignation,  the  court  has  no  dis- 
cretion to  give  commission  on  the  corpus,  and  in  case  of  resignation  the 
elementary  condition  of  the  acceptance  should  be  that  the  trustee  should 
forego  such  commissions. 

Such  a  rule,  of  course,  is  in  the  interest  of  the  beneficiaries,  however 
inequitable  its  enforcement  may  seem  as  against  one  who  in  good  faith 
proposes  his  resignation  in  order  that  the  trust  may  be  more  faithfully 
administered  by  someone  else.  As  a  matter  of  fact,  in  practice,  such 
commissions  are  frequently  allowed. 

In  selecting  a  successor,  the  Sm-rogate  will  consult  the  desires  of  the 
cestuis  que  trustent,  if  of  age,  the  condition  and  character  of  the  trust  estate, 
and  has  the  right  to  require  the  new  trustee  to  give  bonds  for  the  faithful 
performance  of  the  trust  duties.  Matter  of  Whitehead,  3  Dem.  227;  Estate 
of  Brick,  9  Civ.  Proc.  Rep.  397;  Estate  of  Gilbert,  3  N.  Y.  St.  Rep.  208; 
Riissakv.  Tobias,  12  Civ.  Proc.  Rep.  390.  Their  wishes  are  not  controlling. 
Coster  V.  Coster,  125  App.  Div.  516.  He  ought  not  to  appoint  the  bene- 
ficiary (Rogers  v.  Rogers,  111  N.  Y.  228;  Woodward  v.  James,  115  N.  Y. 
346),  but  such  appointment  does  not  necessarily  defeat  the  trust.  Ranking 
V.  Metzger,  69  App.  Div.  264,  269.  If  the  trustee  of  a  power  is  disqualified, 
it  has  been  held  proper  in  certain  cases  to  appoint  the  beneficiary  to  execute 
it.  People  V.  Donahue,  70  Hun,  317;  Rogers  v.  Rogers,  supra.  In  Manley 
v.  Fiske,  139  App.  Div.  665,  afE'd  201  N.  Y.  546,  the  court  reversed  the 
lower  court  which  had  appointed  the  Attorney  General  trustee  of  a  trust 
"intended"  by  the  will  when  construed,  and  appointed  the  executors 
named  in  the  wDl  as  such  trustees. 

The  Surrogate  is  limited  to  cases  where  the  "express  terms  of  the  will" 
do  not  forbid  the  contemplated  action.  Although  the  trust  was  one  de- 
volving upon  the  executor  as  a  part  of  his  duties  as  executor,  upon  his  death 
the  trust  cannot  devolve  upon  an  administrator  with  the  will  annexed,  but 
must  devolve  upon  a  successor  trustee.'  See  discussion,  ante,  on  Adminis- 
tration WITH  THE  Will  Annexed;  Matter  of  Hecht,  71  Hun,  62,  66;  Matter 
of  Waring,  99  N.  Y.  115.  This  successor  takes  every  power  of  the  predeces- 
sor not  distinctly  personal.  Smith  v.  Floyd,  124  App.  Div.  277.  As  where 
the  power  was  discretionary,  based  on  relationship  of  confidence  to  testator. 
Jones  Y.Dodge,  69  Misc.  126. 

The  provisions  of  the  Personal  Property  Law,  being  ch.  41  of  the  Con- 
solidated Laws,  must  be  borne  in  mind.    Section  20  of  that  law  provides 
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that,  "On  the  death  of  the  surviving  trustee  of  an  express  trust  the  trust 
estate  does  not  pass  to  his  next  of  kin  or  personal  representatives,  but  if 
the  trust  be  unexecuted,  it  vests  in  the  Supreme  Court  and  shall  be  exe- 
cuted by  some  person  appointed  by  the  court  whom  the  court  may  invest 
with  all  or  any  of  the  power  and  duties  of  the  original  trustee.  The  bene- 
ficiary of  the  trust  shall  have  such  notice  as  the  court  may  direct  for  the 
apphcation  for  the  appointment  of  such  person."  >  Such  person  so  ap- 
pointed to  execute  the  trust  is  entitled  to  compensation  in  the  discretion  • 
of  the  court,  not  exceeding  executor's  commissions.  This  is  so,  by  amend- 
ment of  1902,  and  covers  trusts  of  realty  and  personalty.  Prior  to  such 
amendment,  the  courts  could  allow  regular  salary  to  the  person  so  ap- 
pointed, who  was  in  effect  its  agent  in  the  execution  of  the  trust. 

See  Matter  of  Boyer,  68  Misc.  6,  as  to  form  in  which  trust  must  be  tiu-ned 
over,  and  as  to  title  of  predecessor  to  rejected  "doubtful  securities." 

§  1013.  Trustee  investments. — This  subject  is  covered  in  Thomas  on 
"Law  of  Estates  Created  by  Will,"  Vol.  1,  fip.  741  et  seq.,  q.  v.  See  also 
L.  R.  A.j  Digest  and  Cyc. 

It  is  also  exhaustively  covered  in  the  American  &  English  Enc.  of  Law. 
For  the  purposes  of  a  work  on  practice,  it  may  be  sufficient  to  summarize 
concisely  the  rules.  . 


If  the  will  contains  mandatory  directions  as  to  investment' it  establishes 
for  the  trustees  a  positive  rule  which  it  is  not  in  their  power  to  disregard 
without  committing  a  breach  of  trust.  Matter  of  Irwin,  5Q  Misc.  143, 
Thomas,  Surr.,  citing  Denike  v.  Harris,  84  N.  Y.  89;  Matter  of  Stewart., 
30  App.  Div..371.    " 

In  view  of  the  personal  relationship  of  the  person  acting  under  the  will 
of  the  decedent,  involving  his  knowledge  of  such  person  and  his  confidence 
in  his  judgment  and  discretion,  the  courts  will  not  only  sustain  invest- 
ments made  by  such  trustee  where  the  will  gave  such  trustee,  either  ex- 
plicitly or  by  reasonable  implication,  the  discretion  to  go  beyond  the  range 
of  the  ordinary  trustee  securities',  but  may  hold  the  trustee  liable  for  dis- 
regarding mandatory  directions  of  the  will.  Matter  of  Irwin,  59  Misc.  143; 
Bohde  V.  Bruner,  2  Redf.  333;  Freeman  v.  Freeman,  i  id.  211;  Crabbe  v. 
Young,  92  N.  Y.  56.  Scott,  J.,  states  the  rule  clearly  wherei  he  says  {Mat- 
ter of  Reed,  170  App.  Div.  631,  634) :  "It  is  fundamental  law  that  a  testator 
or  thei  creator  of  a  trust  has  unlimited  authority  to  direct  how  his  money 
may  be  invested  by  bis  trustees,  or  may  leave  the  manner  of  such  invest- 
ment completely  in  the  discretion  of  such  trustees.  Denike  v.  Harris,  84 
N.  Y.  89;  Matter  of  Crowther,  L.  R.  [1895],  2  Ch.  Div.  56.;  Matter  of  MiUi- 
caw/p,  Goodale  and  Bullock,  52  L.  T.  Rep.  758,  760.  In  such  a  case,  if  an 
investment  be  challenged)  the  only  questions  are:  First,  did  the  trustees 
act  within  the  limits  of  their  discretion?  and,  second,  was' their. discretion^ 
abused?"  Testators  often  provide  for  this  in  order  to  provide  a  net  in- 
come larger  than  would  ^result  where  the  trustee  is  so  confined;        '  '■<: 


§  1013  TESTAMENTARY   TRUSTEES  1267 

Thus  -where  the  trustee  was  directed  to  keep  the  securities  of  a  trust 
estate  "invested  in  good,  soimd,  dividend-paying  securities,"  and  was 
given  power  to  "invest  and  reinvest  the  trust  estate  at  his  own  discretion," 
it  was  vpry  properly  held  that  he  might  continue  to  hold  the  securities 
found  by  him  as  the  investments  deliberately  chosen  by  the  testator,  and 
that  when  he  had  occasion  to  sell  the  same,  that  he  might  reinvest  in  those 
of  a  similar  character  and  subject  always  to  the  exercise  of  prudent  discre- 
tion and  good  business  judgment.  Duncklee  v.  Butler  (Special  Term)-,  30 
Misc.  58  (citing  Thompson  v.  Brown,  4  Johns.  Ch.  619;  Brown  v.  Camp- 
bell, 1  Hopk.  Ch.  233;  Lawton  v.  Lawton,  35  App.  Div.  3?9.  Russell,  J., 
observes: 

"The  testator  selects  for  his  trustee  and  executor  a  person  in  whose 
business  judgment  he  has  entire  confidence.  He,  therefore,  knows,  so  far 
as  anyone  can  know,  that  any  discretion  intrusted  to  such  a  person  will 
be  properly  used.  He  would  not  ask  that  a -stricter  rule  should  obtain 
than  he  exercised  for  himself,  where  the  investments  are  simply  designated 
for  dividend-paying  capacity,  as  well  as  security,  and  there  is  no  implica- 
tion or  expectation  of  the  estate  being  otherwise  involved  or  concerned 
in  business  transactions.  The  testator  undoubtedly  desired  a  fair  rate  of 
incpme  for  the  beneficiaries,  and  well  knew  that  the  highest  class  of  court 
securities  .could  afford  but  a  small  yearly  return. 

"The  language  used  by  this  testator,  considered  with  his  own  conduct 
in  the  manner  of  investments,  affords  a  conclusive  interpretation  as  to  his 
intent,  and,  therefore,  under  the  proper  construction  of  the  will,  the  execu- 
tor and  trustee  may  retain  the  safe  investments  now  in  his  hands,  and  as  a 
necessary  corollary  may  reinvest,  as  necessity  compels,  in  similar  securities, 
using  always  the  fair  business  discretion  which  the  law  requires." 

In  the  Lawton  case  above  cited,  the  court  held  that  similar  discretion 
so  to, retain  securities  left  by  the  testator  was  given  by  a  provision  direct-, 
ing  him,  to  "  convert  the  whole  of  my  estate  into  money  proyided  an  equi- 
table distribution  cannot  otherwise  be  made,"  and  by  the  further  provision 
in  directing  him  to  hold  the  share  of  minor  children  and  keep  the  same  in- 
vested in  such  securities  as  to  the  said  executor  shall  seem  best..  In  this 
case  a  loss  resulted  on  certain  securities  which  could  not  be  sold  for  the 
amoimt  which^had  been  paid  for  them,  and  the  court  held  that,  as  he 
had  acted  with  care  and  prudence  he  should  not  be  held  liable  for  such 
loss.  ,    ' 

,It^  mu^t  be  borne  in  mind  that  trustee^  are  expected  to  keep  the  funds 
of  the  estate  properly  invested,  and  if  they  allow  money  to  lie  idle,  the 
burden,  is  on  them  upon  their  accounting, to  justify  the  noninvestment. 
Otherwise  they  will  be  Uable  for  the  interest  which  the  fund,  might  have 
earned  if  properly  invested.  Six  months,  it  seems,  is  the  maximum  period 
usually  allowed  for  funds  to  He  idle.  Lent  v.  Howard,  89  N.  Y.  169.  It 
was  held  in  Matter  of  Maxwel^,  1  Conn.  230,  that  uninvested  money  may 
properly  be  deposited  by  a  trustee  in  a  bank  of  good  repute;  of  course  in 
his  name  as  trustee  and  separate  from, his  private  funds.    In  Matter  of 
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Knight,  21  Abb.  N.  C.  388,  the  trustee  was  held  liable  for  moneys 
lost  through  deposit  in  a  bank  that  failed.  The  deposit  of  idle  money 
should  preferably  be  in  a  trtist  company  which  alows  intfereSt  oh  such 
deposits. 

Excepting  in  a  case  where  the  trustee  has  such  discretion,  as  was  given, 
for  example,  in  the  ease  of  Duncklee  v.  BuUer,  and  takes  securities  in 
which  the  testator  himself  made  investment,  it  is  unwise  to  invest  in  se- 
curities which  place  the  fund  represented  thereby  beyond  the  jurisdiction 
of  the  court.  .  Opmiston  v.  Olcdtt,  84  N.  Y.  339.  Matter  of  Jones,  143  App. 
Div.  692,  694.  But  the  Willcontrols  even  in  such  a  case.  Meldon  v.  Devlin, 
20  Misc.  56,  167  N.  Y.  573.  To  justify  such  investments  requires  either 
ample  disci^6tion  ^ven  by  will  or  exceptional  circumstances  to  be  shown 
to  the  satisfaction  of  the  court.  It  may  be  observed,  generally,  that  such 
investments  are  made  at  the  trustee's  peril.  That  is,  if  the  will  is  specifie 
in  its  directions  and  the  trustee  obey,  he  is  protected  in  so  doing.  Thus, 
where  a  trustee  was  directed  to  invest  in  U.  S.  bonds,  held,  this  warranted 
his  paying  the  requisite  premium  over  par  to  get  them.  Brown  v.  Chester- 
mart,  30  N.  Y.  St.  Rep.  537.  We  note,  in  passing,  the  rule  for  amortization 
of  such  premium  by  deduction  from  the  income  to  ensure  ultimate  intact- 
ness  of  principal  fund.  Matter  of  Stevens,  187  N".  Y.  471;  Denver  v.  Watson, 
54  Misc.  484;  Matter  of  Guaranty  Trust  Co.,  131  App.  Div.  658;  N.  Y.  Life 
Ins.  Co.  v.  Baker,  165  N.  Y.  484.  If  the  securities  were  specifically  be- 
queathed in  trust,  i.  e.,  being  testator's  own  investments,  no  suCh  aniortiza- 
tion  need  be  made.    Robertson  v.  de  Brulatour,  188  N.  Y.  301. 

But,  where  the  trustee  is  given  "discretion,"  whether  "absolute"  is 
used  or  not,  the  courts  as  a  rule  will  interpret  it  as  "trustee  discretion" 
and  limit  him  to  acknowledged  trustee  investments. 

A  familiar  phrase  in  wills,  in  this  regard,  is  "good  dividend-paying,  or 
income-producing  securities  listed  on  the  New  York  Stock  Exchange." 
The  object  of  this  is  to  add  the  prudent  and  business  regulations  of  that 
body,  increasingly  vigilant,  that  will  in  time  prevent  the  listing  of  purely 
speculative  securities. 

Mr.  Loring  in  his  "  Trustees'  Handbook,"  p.  97,  summarizes  the  rule  in 
King  v.  'Talbot,  by  saying:  "The  ideal  man  would  invest  in  real  estate, 
bonds  of  individuals  secured  by  first  mortgages  on  real  estate,  first  Qioirtgage 
bolids  of  coi^orations  and  principal' securities."  3onds  of  a  railroad  corpo- 
ration should  be  scrutinized  with  care  as  the  securities  underlying  them 
may  be  a  mere  franchise,  ot  thei*  tracks  or  assets  liable  to  deterioration. 
See  JWdd  v^  Warner,  2  Dem.  104. 

So  in  order  to  promote  the  productivity  of  the  estate  the  trustee  may, 
in  a  proper  case,  incumber  it  in  order  to  make  improvements  that  will 
produce  the  income  changed  on  the  property  by  the  will.  Matter  of  Windsor 
Ti-ustCo.,  142  App.  Div.  772. 

See  case  of  El^er  v.  Ed^le,  69  Misc.  273,  where  testator  directed  an  in- 
corporation, his  trustees  to  be  directors  thereof,  and  their  acts  to  be  sub- 
ject to  approval  of  certain  beneficiaries. 
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II 

§  1014.  When  will  silent,  or  merely  general. — In  the  next  place,  §  111 
of  Decedent,  Estate  Law  is  the  present  source  of  authority,  outside  the  ^iH. 
It  gives  authority  to  invent  the  trust  funds  in  the  same  kind  of  securities 
as  those  in  ^hich  savings  banks  of  this  State  are  by  law  authorized  to  invest. 

The  law  regulating  this  is  now  in  the  Banking  Law  §  239.  See  L.  1914, 
ch.  369,  L.  1915,  ch.  515,  L.  1916,  eh.  363. 

The  ultimate  consideration  is  the  safety  of  the  trust..  The  will  may 
either  give  to  the  trustee  specific  securities  with  directions  to  hold  the  same 
or  the  proceeds  thereof,  or  it  may  direct  executors  to  pay  a  sum  of  money 
over  to  themselves  or  another  in  trust  to  invest  and  keep  invested-  Where 
the  will  is  silent  on  the  subject  of  the  character  of  investments  to  be  m3.de 
by  the  trustee,  he  will  be  limited,  to  so-called  statutory  investments,  and 
any  other  kind  of  securities  such  as  stocks  in  priv.ate  corpoj;atioifs  or  of 
quasi  public  corporations  will  be  treated  as  made  at  his  peril  and  a  viola- 
tion of  his  trust.  The  leading  case  in  this  State  is  King  v.  Talbot^  40,  N.  Y. 
76.  From  time  to  tiijae  the  legislature  adds  to  the  Ust  of  securities:  in  which 
savings  banks  and  the  representatives  of  estates  of  decedents  or  of  ij^fspts 
may  invest  trust  funds.  Municipal  or  raiboAd  securities, so  having  passed 
the  scrutiny  of  the  legislature  are  considered  to  come  within  the  legislative 
intent  as  to  what  is  required  in  the  way  of  prudent  investments.  To  il- 
lustrate the  scope  of  the  statute  we  note: 

The  New  York  laws  make  legal  the  mortgage  bonds  of  the  following  rail- 
road corporations:  Chicago  &  Northwestern,  Chicago,  Burlington  &  Quincy, 
Michigan  Central,  Illinois  Central,  Pennsylvania,  Delg,ware  &  Hudson, 
Delaware,  Lackawanna  &  Western,  New  York,  New  Haven  &  Hartford, 
■  Boston  &  Maine,  Maine  Central,  CMeago  &  Alton,  Morris  &  Essex,  Cen- 
tral of  N^w  Jersey,  United  New  Jersey  ^-ailBead  &  Cangi,],,  provided  the 
issuing  corporation  shall  have  earned  and  paid  regular  dividends  of  not  less 
than  4%  on  all  issues  of  capital;  ^okr  for  ten  yearsnext  prece^g  the  in- 
vestment and  provided  the  capital  stock  shall  equal  or  exceed  QneTthJrd 
of  the  par  value  of  all  bonded  indebtedness,  and  provided  further  that  the 
bonds  shaU  be  secured  by  first  mortgage  on  either  the  whole  or  some, part 
of  the  property,  such  mortgage  being  executed  and  recorded  prior  to  Janu- 
ary 1,  1905;  also  the  mortgage  bonds  of  the  Chicago,  Milwaukee,  St:  Paiil 
and  Chicago,  Rock  Island  &  Pacific  Railroads,  subject  tp  provisions  sim- 
ilar to  those  preceding. 

Investment  is  also  authorized  in  the  mqrtgagp  bonds  rof  amy  raHrpad  io- 
corporated  in  any  of  the  United  States,  which  actually  owns  in  fee, not 
less  than  500  miles  of  standard  gauge  railway,  provided  that  for  five  years, 
next  preceding  the  investment,  matured  principal  and  interest  has  been 
paid  on  all  mortgage  indebtedness,  that  4%  or  more  has  been  paid 
during  the  sam«  period,  on  all  issues  of  capital  stock  and  that  the,  gross 
earnings  for  the  five  years  shall  have  been  not  less  in  amount  than  five 
times  the  amount  necessary  to  pay  the  interest  on  all  bonded  indebtedness. 
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The  bonds,  however,  must  be  first  mqrtgage  upon  not  less  than  75%  of  the 
road  owned  in  fee,  or  a  refunding  mortgage  issued  to  retire  all  prior  Hen 
debts  outstanding.  ' ; 

Generally  speaking,  government  or  state  securities  or  borid  and  mort- 
gage on  unincumbered  real  estate  affords  the  range  of  safe  investments  for 
trustees.  But  see  latest  revision  of  the  act  for  guidance  iii  any  given 
case. 

Savings  banks  are  supposed  to  be  limited  to  50%  mortgage  loans  oil  real 
estate.  Trustees  are  usually  safe  in  making  loans  to  the  extent  of  60% 
of  a  bona  fide  appraised  valuation  of  the  property  offered  a^  security. 
Cautious  and  prudent  trustees  usually  secure  such  an  appraisal  from  a 
conipeterit  real  estate  expert  before  accepting  the  loain.  Reasonable  fees, 
usually  $10  for  each  appraisal,  when  paid  by  the  trustee  and  not  by  the . 
borrower,  aire  So  clearly  in  the  interest  of  the  trust  that  they  ought  to  be 
allowed  as  reasonable  disbursements  of  a  trustee  upon  his  accoimiing.    ' 

But  the  person  to  whom  the  loan  is  made  may  determine  whether  it  is  a 
proper  loan.  A  loan  to  an  insolvent  is  in  effect  an  investment  in  the  prop- 
erty itself .  So  a  loan  by  the  trustee  to  his  wife  is  improper.  See  opinion 
of  Fowler,  Surr.;  in  Matter  of  Randolph,  N.  Y.  Law  Journal,  Sept.  20, 1911. 
He  observes,  in  respect  to  the  first  point: 

While  a  loan  on  personal  security  alone  is  improper  for  trustees,  Bogart  v.  Van 
Velsm,  4  Edw.  Ch.'  714,  722;  Smith  v.  Smith,  4  Johns.  Ch.  281,  a  loan  on  the  faith 
and  credit  of  the  real  property  offered  as  collateral:  seems  to  me  to  be  equally  im- 
proper. Rogers  v.  Patterson,  4  Paige,  409;  Eckford  v.  DeKay,  8  Paige,  89.  There 
must  now  be  both  a  reasonably  solvent,  maker  of  the  principal  ol)liga,tion  and 
adequate  security  in  order  to  justify  trustees  in  investing  a  trust  fund  in.  bonds 
secured  by  mortgages  on  real  property. 

Ill  ■  .;.        ,      .„    -     •:    ' 

§  1015.  Erecting  separate  trusts.— -Ordinarily,  it  is  the  duty  of  a,  trustee 
of  several  trusts  to  keep  thteai  separate' and  separately  invested.  'The  ob- 
ject of  this  general  rule  isthat  each  beneficiary  may  be  able  to  trace  the 
administration  of  the  trust  in  which  he  is  interested  from  ithe  moment  of 
its  erection  to  thfe  time  of  the  accounting.  Nevertheless,  the  courts,  whei*e 
no  loss  occurs  and  where  it  can  be  done  profitably  and  safely,  may  approve 
the  investment  of  the  funds  as  a  unit  where  a  number  of  trusts  created  by 
the  same  will  are  confided  to  the  same  trustee  or  trustees.  Matter  of  John- 
son, 57  App.  Div.  494:,  503. 

As  was  said  in  Blake  v.  Blake,  30  Hun,  469,  471:  "The  actual  division 
of  the  estate  ilito  five  parts  is  not  necessary  to  initiate  the  trust.  It  was' 
for  the  mutual  benefit  of  all  that  the  estate  was  kept  together,  and  no  one 
objected  at  the  settlements  that  there  was  no  actual  division.  Legally  it 
is  divided.  The  shares  are  separate,  and  each  gets  his  proper  income  there- 
from." 

But  if  the  rema;indermen  of  the  separate  trusts  are,  or  may  be,  diflerient 
persons  there  should  be  a  separation,  particularly  if  the  funds  are  not  all 
in  one  investment,  as  in  a  real  estate  mortgage.    If  the  investment  is 
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multiform,  the  beneficiaries  of  the  one  trust  ought  not  to  be  subjected  to 
risk  of  loss  in  the  investments  of  the  other  trusts — each  should  stand  on  its 
own  bottom. 

In  Schermerhom  v.  Cotting,  131  N.  Y.  48,  the  court  says  (at  p.  61) :  "In- 
come and  principal  given  in  equal  shares  out  of  one  fund  kept  in  soUdo  for 
mere  convenience  of  investment  may  be  severed,  and  independent  trusts 
created  for  the  several  beneficiaries,  and  thus  the  shares  and  interests  will 
be  several  even  though  the  fund  remain  undivided." 

Some  trust  companies  will  invest  the  aggregate  of  several  small  trusts 
in  one  mortgage  loan  and  issue  "participation  certificates,"  as  a  matter  of 
bookkeeping,  to  each  trust.  Others  discountenance  the  practice.  It  seems 
hardly  fair  to  charge  commissions  in  each  estate  when  the  transaction  is 
but  one,  and  may  continu&imdisturbed  for  years.  Otherwise,  there  seems 
to  be  no  valid  objection  to  the  practice. 

§  1016;  Sinking  fxind. — We  used  the  word  "amortization,"  supra,  in 
reference  to  purchasing  investment  securities  at  a  premium,  as  nearly  all 
those  specified  in  the  Banking  Law  must  be  acquired.  The  payment  of  a 
premium  is  thus  impliedly  sanctioned  by  the  law. 

So,  where  securities  are  properly  bought,  at  a  premium  above  par  value, 
and  by  reason  of  the  long  continuance  of  the  trust  and  the  approaching 
maturity  of  the  security,  the  price  depreciates  for  the  reason  that  at  matur- 
ity only  the  face  of  the  security  is  collectible,  it  is  important  to  know 
whether  the  trustee  should  set  apart  a  "sinking  fund"  to  offset  such  depre- 
ciation. This  may  frequently  prove  a  material  inquiry  by  reason  of  the 
claims  of  those  entitled  to  income  to  receive  the  same  without  diminution, 
for  the  sinking  fund  is  primarily  intended  for  the  protection  of  the  re- 
maindermen. My  attention  has  been  called  to  an  excellent  pamphlet, 
entitled  "Amortization,"  prepared  by  the  triist  department  of  one  of  our 
trust  companies,  from  which  I  quote  this  definition: 

"Amortization  ...  is  the  gradual  charging  off  and  extinction  of  the 
premium  paid  for  a  bond,  by  setting  aside,  at  each  interest  period,  a  certain 
amount  of  the  fixed  interest  the  bond  bears,  the  amounts  set  aside  being 
so  calculated  that,  at  the  maturity  of  the  bond  they  will  equal  the  premium 
paid." 

The  pamphlet  contains  illustrative  tables  of  how  to  work  out  the  amount, 
and  a  repirint  of  the  laws  as  to  investment. 

In  McLouth  v.  Hunt,  154  N.  Y.  179,  the  Court  of  Appeals  in  an  elaborate 
opinion  appeared  to  discoimtenance  any  such  inroad  upon  the  income  in  any 
case  where  the  intention  of  the  testator  is  clear  that  his  beneficiaries  from 
year  to  year  should  enjoy  the  same.  See  opinion  at  pp.  191  et  seq.  The  court 
balances  the  benefit  of  the  remaindermen  and  that  of  the  life  tenant  and 
observes  that  whi^e  securities  commanding  a  premium  may  depreciate  in 
selling  value,  so  also  may  they  appreciate. 

In  Matter  of  Hoyt,  160  N.  Y.  607,  the  court  reiterated  the  view  that  the 
intention  of  the  testator,  if  discernible  from  the  will,  should  control,  and 
retiiarks  significantly: 


1272  surrogates'  courts       §§  1017,  1018 

"It  seems  quite  impossible,  in  giving  to  the  language  of  the  fovirth  sub- 
division of  the  will  its  plain  and  ordinary  meaning,  to  spell  ou,t  aji  intejition 
on  the  part  of  the  testator  to  provide  a  sinking  fund  to  be  deducted  from 
the  income  iri  order  to  make  good  the  premium  paid  in  purchasing  the  se- 
curities." 
In  McLouth  v.  Hunt,  Judge  O'Brien  summarizes  the  law  as  fpllpjiif^i: 
"Notwithstanding  the  conflict  of  authority  to  which  I  have  just  referred, 
there  is  one  principle  or  rule  apphcable  to  this  case,  with  respect  to  which 
the  parties  are  all  at  agreement,  and  that  is  that  the  questions  are  not  to  be 
determined  by  any  arbitrary  rule,  but  by  ascertaining,  when  that  can  be 
done,  the  meaning  and  intention  of  the  testatrix,  to  be  derived  from  the 
language  en:^ployed  in  the  creation  of  the  trust,  froni  the  relations  of  the 
parties  to  each  other,  their  condition  and  aU^the  surrounding  facts  and 
circumstances  of  the  case."    See  also  Matter  of  Johnson,  supra. 

In  a  more  recent  case.  Matter  of  Stevens,  187  N.  Y.  471,  the  ruJe.sitated 
in  N.  Y.  Life  Ins.  f&  Trust  Co.  v.  Baker,  165  N.  Y.  484,  is  adhered  tp  (all 
the  cases  being  reviewed)  namely,  that,  in  the  absence  of  a  clear  direction 
in  the  will  to  the  contrary  a  trustee,  buying  securities  at  a  prenium,  must 
maintain  the  principal  intact  from  loss  by  such  premium.  But,  if  -the 
trustee  receives  the  securities  from  the  testator's  estate  and,  hpiid^  them, 
there  the  rule  in  the  McLoyih  case  applies.  See  Matter  of  Guaranty  Trust 
Co.,  131  App.  Div.  658. 

But,  the  trustee  is  not  liable  for  depreciation  not  due  to  his  negligence, 
see  §  2733,  e.  g.,  fall  in  value  due  to  a  general  fiaajjcial  panic.  M(4tW,  of 
Blauvelt,  60  Hun,  394;  rev'd  on  other  points  131  N.  Y.  249;  Maifer^  of 
Thompson,  41  Misc.  420,  aff'd  87  App.  Div.  609. 

That  is  he  canjaot  mulct,  the  income  to  cover  extraordiriiary  depreciation, 
but  only  to  mak,e  good  to  capital  the  premium  originally  paid. 

If  he  sell,  for  reinvestmeat,  at  a  profit,  the  increment  goes  to  capital 
account.  Matter  of  Roberts,  40  Misc.  512.  So  too,  as  to  moneys  realized 
from  gale  of  "rights"  or  options  to  subscribe  to  additional  stock.  Ibid. 
Per  contra,  the  loss,  if  any,  must  fall  upon  the  same  fund- 
Coupons  collected,  dividen4s  declared,  even  extra  dividends,  pf  caj^fe  or  of 
stock,  go  to  the  income  account.  See  Matter  of  Kemochan,  104  N.  Y.  618; 
Mcktter  of  Stevens,  47  Misc.  560;  Goldsmith  v.  Svnft,  25  Hun,  201;  Riggs  v. 
Cragg,  26  Hun,  102;  Matter  of  Fisk,  45  Misc.  298;  Matter  of  Robots,  40 
Misc.  612;  Simpson  y.  Moore,  30  Barb.  637. 

This  4oes  no]t  apply  to  annuities  of  a  fixed  amount.    Matter  of  Ha,rtea,Ui 
125  App-  Diy.  710.    See  2  Periy  on  Trusts  (4th  ed.),  §  545, 
§  1017.  Application  of  the  Code. 

§  2641.  The  pro-rasions  of  this  chapter  apply  to  a  trust  created  by  the  will  of  a 
reeident  of  the  state,  or  relating  to  real  property,  situated  wiUiin  the  state,  withomt 
regard  to  the  residence  of  the  trustee,  or  the  time  of  the  execution,  of  the  will. 
Former  §  2820,  Code  Civ.  Proc,  modified. 

§  101?.  General  observations  as  tp  administration  of  the  trust.^-Where 
there  are  two  or  more  executors  or  testamentary  trustees,  and  they  disr 
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agree  as  to  the  trust  property,  respecting  its  custody,  provision  is  made  for 
submission  of  tfie  controversy  to  the  Surrogate.    In  such  a  case 

§  2698.    Surrogate  may  direct  as  to  ciistody,  where  co^xecutors,  etc.,  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree,  respecting  the 
custody  of  money  or  other  property  of  the  estate;  or  two  or  more  testamentary 
trustees,  or  guardians  of  the  property  disagree,  respecting  the  custody  of  money 
or  other  property,  belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  petition  of  either  of  them,  or  of  aoreditor 
or  person  interested  in  the  estate,  and  proof,  by  affidavit,  of  the  facts,  make  an 
order,  requiring  them  to  show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  surrogate  may,  in  his  discretion 
make  an  order,  directing  that  any  property  of  the  estate  or  fund  be  deposited  in  a 
safe  place,  in  the  joint  custody  of  the  executors,  administrators,  guardians,  or 
testacQentary  trustees,  as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
the  money  of  the  estate  be  deposited  in  a  specified  safe  bank  or  trust  company, 
to  their  joint  credit,  and  to  be  drawn  out  upon  their  joint  order. 

Former  §  2602  of  this  Code.     , 

The  Surrogate  has  under  this  section  discreitionary  power  {In  Matter 
of  Hoagland,  51  App.  Div.  347),  and  his  direction  for  joint  deposit  and 
custody  of  a  fund  will  be  upheld  even  though  the  dissenting  trustee  claims 
the  property  in  question  to  be  his  own.  See  opinion,  and  see  Matter  of 
Eisner,  6  App.  DiV.  563;  Mutter  of  Adler,  60  Hun,  481. 

But  this  section  does  not  authorize  a  Surrogate  to  try  an  issue  as  to 
title  or  ownership  between  corepresentatives,  one  of  whom  asserts  individ- 
ual title  or  ownership.  Matter  of  Freligh,  42  Misc.  11.  In  this  case  A,  the 
respondent,  refused  to  disclose  secret  formula  in  which  he  claimed  decedent 
hadvgiven  exclusive  rights  to  him  by  contract  for  a  term  of  years. 

All  the  executors  or  trustees,  e.  g.,  have  a  right  to  examine  testator's 
books  and  papers.  Matter  of  Stein,  33  Misc.  542.  For  cases  of  disagree- 
ment as  to  funds,  see  Guion  v.  Underhill,  1  Dem.  302;  Thompsoniv.  Mott, 
1  Dem.  32. 

§  1019.  The  trustee's  bookkeeping. — The  practice  is  increasing  of  hav- 
ing the  accounts  of  important  trust  estates  set  up  and  written  up  by  ex- 
pert accountants.  But  certain  definite  rules  are  to  be  observed  by  the 
trustee  who  keeps  his  own  account.  The  trouble  arises  out  of  the  necessity 
of  keeping  "principal"  and  "income"  separate.  The  fundamental  idea  of 
a  trust  is  to  provide  for  A  for  life,  or  for  a  time,  by  the  application  of  that 
wl^ich  the  fund  trusteed  will  produce.    There  are  two  things  to  provide: 

(o)  Keeping  the  fund  intact. 

(b)  Giving  the  beneficiary  all  the  creator  of  the  trust  intended. 

As; already  seen,  this  may  condition  the  creating  of  a  "sinking  fund." 
But  it  also  crops  up  in  other  contingencies.  Increment  is  received  by  the 
trustee.  Shall  it  go  as  a  product  of  the  fund  to  the  income-beneficiary, 
or  as  a  profit  of  the  trust  to  the  remainderman?  Thus  considered  the 
question  is  readily  answered. 

The  following  will  illustrate  the  points: 
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Nature  of  increment 

Goes  to  life  tenant 

Added  to  principal 

Rights    to    subscribe    to 
new  stock  enuring  to  hold- 
ers of  record. 

If  sold. 

If  declared  out  of  profits. 
Lowry  v.  Farmers'  L.  &  T. 
Co.,  172  N.  Y.  137;  Mc- 
Louth  V.  Hunt,  154  N.  Y. 
179;  Matter  of  Roberts,  40 
Misc.  512;  Matter  of  Carey, 
63  Misc.  489. 

Matter  of  Robert^;  40 
Misc.  612,  Heaton,  Surr.; 
Est.  of  Downing,  Thomas, 
Surr.,  N.  Y.  Law  J./March 
12,  1903,  citing  Est.  of  Mc- 
Kee,  id.,  Jaiiuary  10,  1902. 

Matter  of  Harteau,  53 
Misc.  201;  Church,  Surr.; 
aff'd  142  App.  Div.  904; 
modf.  204  N.  Y.  292,  fol- 
lowing rule  in  Robertson  v. 
De  Brulatour,  188  N.  Y. 
301;  Matter  of  Kernochan, 
104  N.  Y.  618;  Matter  of 
Hidden,  63  Misc.  535. 

Stock  dividends. 

If  arising  from  sale  of 
corporate  assets.  Matter  of 
Curtis,  29, N.  Y.  St.  Rep. 
469. 

Corporate     intent     may 
govern. 

Matter  bf  Kernochan,   104  N.  Y.  618.    .     - 

tnciea^ed  value  over  pur- 
chase cost. 

Stewart  v.  Phelps,  71 
App.;  Div.  91. 

When     apportiqneii     on 
sale  of  corporation  assets 

Matter  of  Rogers,   161   N.  Y.  108. 

for    stock    of    purchasing 
company. 

Can  be  claimed  by  widow 
given    "aU    the    income." 
Matter     of     Franklin,     26 
Misc.  107. 

Matter  of  Siting,  33  Misc. 
675.                               ^ 

Dividends    declared   be- 
fore ttestator  died. 

Matter  of  Kernochan,' 
swpra;  Brundage  v.  Brundr: 
age,60N.Y.544.            -;    ; 

"Surplus  and  undivided 
profits"  realized  on. 

Matter    of   Stevens,    187 
N.  Y.  471. 

Thayer  v.  Burr,  201 N.  Y. 
155,  increase  in  value  of 
corporation's  investments^ 
Robertson  v.  De  Brulatour, 
188  N..  Y.  301;  Matter  of 
Baldwin,  74  Misc.  341. , 

What  would  have  been  income  to  testator  will  be  income  on  his  estate 
and  the  intent  of  corporation  will  be  assumed  generally  to  be  what  tes- 
tator intended  should  govern.  See  opinion  of  Fowler,  Slirr.,  m  Matter  of 
Bunker,  iSf.  Y.  Law  Journal,  June  3,  1912,  as  to  trustee  certificates  of  Grfeat, 
Northern  Railway  Co. 

In  an  earlier  decision  he  held,  Matter  of  Hoagland,  N.  Y.  Law  Journal, 

Feb'.  13,  1912,  as  follows:        ' 

There  is  now  no  ambiguity  or  doi^bt  about  the  law  of  the  State  concerpiipig  wl^at 
corporate  dividends  are  capital  and  what  are  income  as  beiweeri  life  tenants'  and 
remaindermen  {McLoiUh  v.  Hunt,  154  N.  Y.  179;  Loiory  v.  Farmers'  Loan  &  Trust 
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Co.,  172  N.  Y.  137;  Robertson  v.  De  Bndatmir,  111  App.  Div.  882,  aff'd  188  N.  Y. 
301).  The  determination  depends  in  each  instance  on  matter  of  fact,  or  on  the  evi- 
dence, in  other  words.  If  in  point  of  fact  corporate  distributions  represent  surplus 
earnings,  they  are  dividends  and  not  capital,  whatever  called.  But  increment  of 
capital  values  is  not  earnings  as  to  life  tenants.  On  the  evidence,  or  rather  for  the 
want  of  evidence,  before  the  learned  referee  whose  report  is  now  before  me  on  excep- 
tions thereto,  the  surrogate  is  of  the  opinion  that  such  referee  should  have  overruled 
the  objections  to  the  trustee's  account  in  respect  of  the  Pullman  stock  distribution 
of  1910.  The  only  evidence  discoverable  on  this  point  in  the  record  is  the  resolution 
of  the  stockholders  of  the  Pullman  Company,  dated  March  21,  1910.  If  the  new 
stock  referred  to  in  such  resolution  represented  an  increment  of  capital  and  not 
earnings,  as  inferentially  stated  in  such  resolution,  the  trustees  were  prima  foicie 
justified  in  treating  such  new  stock  as  capital.  While  courts  sometimes  infer  from 
sUght  evidence  that  a  stock  dividend  is  income  rather  than  capital,  they  cannot  so 
inf OT  in  the  face  Of  evidence  to  the  contrary.  The  resolution  in  question  was  some 
evidence  to  the  contrary.  It  was  sufficient,  in  any  event,  to  put  the  objectors  to 
their  propfs.    But  no  such  proofs  were  adduced.    There  is  much  colloquy  of  counsel 


Nature  of  payment 

Charged  to  income 

Charged  to  principal 

If  the  will  gives  "net  itt' 
come." 

The  expenses  of  the  trust. 
See   Woodward   v.   James, 
115  N.  Y.  346. 

Including  attorney's  fees. 
Matter  ofBrownell,  60  Misc. 
52. 

Expense  of  construction 
of    will    establishing    the 
trust. 

Apportioned.    Brown  v.  Brown,  41  N.  Y.  507. 

Ordinary  repairs,   taxes, 
interest  on  mortgages,  in- 
surance: 

Wilcox    v.    Quimby,    73 
Hun,  524;  Matter  of  Menzie, 
64    Misc.    188;    Matter    of 
Albertson,  113  N.  Y.  434; 
Stevens  v.  Melcher,  152  N. 
Y.  551;  Chamberlin  v.  Glea- 
son,  163  N.  Y.  214;  Matter 
of  Very,  24  Misc.  139. 

Carrying  charges  on  un- 
improved and  unproduc- 
tive property.  Matter  of 
Coombs,  62  Misc.  597; 
Matter  of  Martens,  16  Misc. 
245. 

See  Kirchner  v.  Kirchner, 
71  Misc.  61,  as  to  appor- 
tioning insurance.  The  rule 
is  disapproved  by  Ketcham, 
Surr.,  in  Matter  of  Schlegel, 
N.  Y.  Law  J.,  Feb'y  27, 
1912. 

Assessment    for    perma- 
nent improvements. 

Matter  of  Menzie,  supra, 
and  cases  cited;  Peck  v. 
Sherwood,  56  N.  Y.  615. 

Expense    of    converting 
realty  into  personalty. 

- 

This  includes  broker's 
commission,  surveys,  mort- 
gage tax,  recording  fees,  etc. 
Matteir  of  Fargo,  68  Misc. 
68,  S.  C,  72  Misc.  305. 
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in  the  record,  but  nothing  susceptiblfe  of  being  regarded  as  evidence  by  the  law  of 
evidence.  ' 

The  othesrside  of  the  question  is  as  to  disbursements.  Shall  they  be 
charged,  to  the  fund;  or  shall  the  incomebear  the  burden.  Here,  again,  the 
will  may  be  controlling;  but,  the  will  being  sileilt  or  ambiguous,  the  fol- 
lowing will' illustrate  the  principle  that  governs: 

The  rule  applied  in-  a  prior  acGounticg  as  to  how  certain  payments  be 
treated  wall  control  on  subsequent  accountings  between  the  same  parties. 
Matter  of  Guaranty  Trust  Co.,  131  App.  Div;  658.  But,  the  court  is  not 
bound  to  adhere  to  an  error  of  law,  if  pointed  out  on  the  second  ac- 
counting. 

In,. Stevens. Y,  M etcher,  the  qourt  says:  "Ordinarily  the  duty  deviolves 
upon  .  .  .  life  tenants,  I  or  trustees  for  equitable  life  tenants,  of  preserving 
the  premises^  defraying  the  expenses  of  ordinary  repairs,  and  of  paying  the 
taxes,  and  the  accruing  interest  upon  mortgages."  See  cases  reviewed  by 
Haight;^ 


CHAPTER  II 


GUARDIANS 


§  1020.  Definitions.— A  guardian  is  one  upon  whom,  by  operation  of 
law,  or  by  appointment  made  by  will,  or  deed,  or  a  court  having  jurisdic- 
tion, is  devolved  the  duty  of  caring  for  the  person  or  prqperty,  or  both, 
of  a  minor. 

A  guardian  may  be  a  guardian  in  socage,  a  general  guardian,  a  temporary 
guardian,  or  a  guardian  by  will  or  deed.  The  Code  also  covers  ancillary 
guardianship.  Special  guardians  or  guardians  ad  litem  have  been  treated 
of  under  the  head  of  Parties,  ante. 

"Where  a  minor,  for  whom  a  general  guardian  of  the, property  has  not 
been  appointed,  shall  acquire  real  property,  the  guardianship  of  his  prop- 
erty, with  the  rights,  powers  and  duties  of  a  guardian  in  socage,  belongs:" 

1.  To  the  father; 

2.  If  there  be  no  father,  to  the  mother;  " 

3.  If  there  be  no  father  or  mother,  to  the  nearest  and  eldest  relative 
of  full  age,  not  under  any  legal  incapacity;  and  as  between  relatives  of 
the  same  degree  of  consanguinity,  males  shall  be  preferred. 

The  rights  and  authority  of  every  such  guardian  shall  be  superseded  by 
a  testamentary  or  other  gua,rdian  appointed  in  pursuance  of  this  article. 
The  Domestic  Relations  Law,  art.  6,  §  80. 

§  1020a.  The  Supreme  Court's  power. — ^This  subject  is  admirably 
reviewed  by  Benedict,  J.,  in  Benson  v.  Siemons,  92  Misc.  509,  where  he 
criticizes  the  attempt  of  the  Legislature  to  make  Supreme  Court  guardians 
amenable  to  the  Surrogate's  control.  After  quoting  the  able  opinion  of 
Fowler,  Surr.,  in  Matter  of  Littmann,  88  Misc.  403  g.  v.,  he  says: 

It  may  not  be  amiss,  at  this  time,  to  trace  the  history  and  development  of  the 
jurisdiction  of  the  Supreme  Court  in  respect  to  the  persons  and  property  of  infants 
and  to  examine  the  power  of  the  legislature  to  alter,  abridge  or  derogate  ftom  such 
power. 

By  the  common  law  of,  England,  iff  the  case  of  infancy,  guardianships  Of  different 
kinds  existed  and  were  in  use  under  that  systerfi  of  jurisprudence,  and  to  these  the 
care  of  the  infant's  person  and  management  of  his  estate  were  entrusted.  But  the 
jurisdiction  exercised  by  the  English  courts  and  by  the  ecclesiastical  courts  under 
the  common  law  and  by  the  statutes  of  England  was  found  not  to  be  broad  enough 
to  cover  all  eases;  and  there  arose  the  necessity  for  interference  by  some  other 
tribunal,  which  should  exercise  a  continuous  supervision  over  the  maintenance  and 
education  of  the  minor,  as  well  as  over  the  conduct  of'the  guar(Man.  For  those 
purposes,  there  was  considered  to  exist  in  England  a  prerogajtive  in  the  Crown,  as 
parens  patriae,  to  be  exercised  by  the  Court  of  tJhancery  for  the  protection  of  any 
infant  residing  temporarily  or  permanently  within  its  jurisdiction.  This  jurisdic- 
tion came  to  the  colony  of  New  York  with  the  English  settlement  and  its  establish- 
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ment  as  a  proprietary  colony  and  continued  in  force  when  the  colony  became,  upon 
the  accession  of  the  Duke  of  York  to  the  English  throne,  a  crown  province;  and  it 
was  recognized  in  the  Court  of  Chancery  until  the  establishment  of  a  state  govern- 
ment in  1777. 

A  Court  of  Chancery  for  the  province  was  created  by  the  general  assembly  of 
1683,  the  first  representative  legislative  'body  that  met  after  the  establishment  of 
the  English  rule,  under  an  act  entitled,  "An  Act  to  settle  Courts  of  Justice.''  The 
provision  read  as  follows:  "Bee  It  further  enacted  by  the  authority  aforesaid,  That 
there  shall  bee  a  Court  of  Chancery  within  this  province  which  said  Court  shall  have 
power  to  heare  and  determine  all  matters  of  Equity  and  shall  bee  esteemed  and 
accounted  the  supreame  court  of  this  province  And  be  it  further  enacted  That  the 
Governour  and  Councell  bee  .the  said  Court  of  Chancery,  and  hold  and  keep  the 
said  Court:  And  that  the  Goysmour  may  Depute  or  nominate  in  his  stead,  a  Chan- 
cellour,  and  be  assisted  with  such  other  persons,  as  shall  by  him  bee  thought  fitt 
and  Convenient."  Dongan  Laws,  fol.  19.  This  extract  is  taken  from  a  certified 
copy  of  the  original  copy  of  the  Dongan  Laws  on  file  in  the  secretary  of  state's  office 
jather  thamfrom  the  reprinted  Colonial  Laws  on  account  of  the  inaccuracies  con- 
tained in  the  latter  copy. 

The  first  Court  of  Chancery  was  held  on  the  16th  of  February,  1683,  immediately 
after  the  passage  of  the  act  last  mentioned.    See  page  XLVI  of  the  learned  and 
exhaustive  introduction  written  by  Judge  Charles  P.  Daly  which  is  found  in  1, 
•  E.  D.  Smith's  Reports. 

.  Judge  Hoffman  held  that  this  act  was  a  perpetual  act  aBd  the  basis  of  the  juris- 
diction of  the  Court  of  Chancery,  recognized  by  the  state  Constitution  of  1777. 
Hoffman's  Chancery  Practice,  I,  pp.  6-19. 

But  this  question,  interesting  though  it  may  be,  is  of  little  importance  at  the 
present  time,  in  view  of  the  creation  in  1691,  after  the  so-called  "Glorious  Revolu- 
tion," of  'a  Court  of  Chancery  possessing  similar  powers,  under  the  Act  entitled, 
"An  Act  for  the  establishing  Courts  of  Judicature  for  the  Ease  and  benefitt  of  each 
respectiv  Citty  Town  and  County  within^  this  Province,"  passed  May  6th,  1691. 
See  Bradford's  Laws  (1st  Ed.),  1694,  pp.  2  and  5. 

Under  the  first  Constitution  of  the  state,  adopted  April  20,  1777,  the  Court  of 
Chancery  was  recognized  as  an  estabUshed  part  of  the  government,  as  was  also 
"^  the 'Siipreme' Court,  although  neither  court  was  by  that  instrument  created  or 
instituted'anew.  See  articles  III,  XXIV,  XXV,  XXVII,  XXXI  and  XXXH  of  the 
:  first  Constitution,  printed  by  Samuel  Loudon,  Fish-PQll,  1777.  As  is  well. known, 
,tliis  Constitution  was  the  work  of  delegates  selected  for  the  purpose  of  adopting 
a  frame  of  government  for  the  state,  and  its  work  was  not  expressly  ratified  by 
the  people,  but  it  continued  in  force,  nevertheless,  for  about  forty-six  years,  or  until 
the  taking  effect,  after  its  adoption,  of  the  second  Constitution,  prepared  by  the 
Constitutional  Convention  of  1821.  , 

,1  It  is  of  interest  to  note  that  the  ordinance  adopted  by  the  convention  of  1777, 
setting  the  new  government  in  motion,  contained  this  provision:  "That  all  pro- 
ceedings in  the  Court  of  Chancery,  and  all  proceedings  in  the  Supreme  Court,  which 
heretofore,  whUe  this  State,  as  the  Colony  of  New  York,  was  subject  to  the  Crown 
of  Great  Britain,  were  bylaw  supposed  to  be  before  the  King  himself,  shall  in  future 
be  before  the  People  of  this  State."  See  Ordinance  printed  by  Loudon,  Fish-Kill, 
1777.  Thus  declaring  that, the  judicial  power  of  these  courts  was  thenceforth  to  be 
deriyed  from,  and  exercised  as  the  act  of  the  sovereign  people  of  the  state,  and  not 
as. proceeding  from  either  of  the  other  two  co-ordinate: branehes  of  the  government 
of  the  state,  then  also  estabUshed  for  the  use  and  benefit  of  the  people. 

The  Constitution  of  1821  recognized  the  existence  of  the  Court  of  Chancery  and 
the  Supreme  Court,  and  both  continued  under'  that  Constitution  to  exercise  their 
ancient  jurisdiction,  though  the  composition  of  the  coijrts  was  altered. 

The  Constitution  of  1846,  article  VI,  created  another  alteration  in- the  constitu- 
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tion  of  these  courts  by  consolidating  them  in  the  Supreme  Court,  upon  which  was 
conferred  general  jurisdiction  at  law  aad  equity;  but  this  change  of  composition 
of  the  tribunal  worked  no  change  in  the  ancient  jurisdiction  which  the  courts  so 
consolidated  had  theretofore  exercised. 

The  judiciary  article  of  the  Constitution  of  1867,  being  the  only  part  of  the  Con- 
stitution to  receive  popular  support  at  the  general  election  of  1869,  continued  "the 
existing  Supreme  Court,  with  general  jurisdiction  in  law  and  equity."    Art.  V,  §  6. 

Practically  the  same  provision  was  contained  in  the  Constitution  of  1894. 

The  Supreme  Court,  as  at  present  constituted,  has,  in  respect  of  its  general  juris- 
diction in  law  and  equity,  succeeded  to  the  rightful  jurisdiction  formerly  exercised 
by  the  Court  of  Chancery  and  the  Supreme  Court  of  the  colony  and  state  of  New 
York: 

Such  jurisdiction  exercised  for  so  long  a  period  and  preserved  and  continued  by 
the  people  of  this  state,  in  their  seyeral  Constitutions,  without  interruption,  can 
neither  be  altered,  abridged  or  abrogated  by  the  legislature,  nor  can  it  be  renounced 
or  relinquished  by  the  judges  of  the  court  themselves.  It  flows  directly  from  the 
people  and  is  entrusted  to  the  court  for  the  benefit  of  the  people.  It  does  not  pro- 
ceed from  legislative  grant,  nor  can  it  be  limited  or  confined  either  by  the  legislature 
'or  by  any  power  conferred  by  it  upon  the  court  itself.  People  ex  rel.  Mayor  v. 
-Nichols,  79N.  Y.  582. 

The  general  theory  upon  which  Chancery  assumes  jurisdiction  over  the  persons 
and  estates  of  minors  is  that,  by  proper  proceedings,  the  infant  has  been  constituted 
a  ward  of  the  court,  but  as  Mr.-Bispham  observes  (Principles  of  Equity,  §  544), 
"the  existence  of  property  as  a  prerequisite  to  an  exercise  of  the  jurisdiction  of 
the  court,  would  seem  to  be  more  of  a  legal  fiction  than  a  reality."  In  fact,  the  rule 
of  jurisdiction  of  the  court  is  not  in  this  state,  nor  was  it  in  the  colony,  confined  to 
minors  whose  property  is  being  administered  under  the  immediate  supervision  of 
the  Court  of  Chancery  by  Chancery  guardians,  but  it  extends  to  all  classes  of  guard- 
ians, whether  natural  in  socage,  or  statutory,  which  last  includes  testamentary  and 
probate  guardians.  See  Ex  parte  Crumb,  2  Johns.  Ch.  439,  where  Chancellor  Kent 
said:  "There  is  no  doubt  of  a  competent  power  in  this  court  to  discharge  or  change 
a  guardian  appointed  by  the  surrogate.  It  is  done  in  England,  whether  the  guardian 
be  one  of  common  law,  or  appointed  by  last  will  and  testament;  but,  in  the  latter 
case,  the  court  has  required  very  special  reasons  for  its  interference."  In  Matter  of 
Andrews,  1  Johns.  Ch.  99,  he  said:  "It  has  repeatedly  been  declared,  that  a  testa- 
mentary or  statute  guardian  is  as  much  under  the  superintendence  of  the  court  of 
chancery  as  the  guardian  in  socage.  Beaufort  v.  Berty,  1  P.  Wms.  704;  Eyre  v. 
CourOess  of  Shaftsbury,  2  P.  Wms.  107;  Rouch  v.  Garvar,  1  Ves.  160." 

This  case  was  followed  by  Chancellor  Walworth  in  Matter  of  Dyer,  5  Paige,  584, 
where  he  held  that  the  surrogate  had  no  jurisdiction  or  authority  to  appoint  a  new 
guardian  in  the  place  of  the  one  appointed  by  the  Court  of  Chancery.  And  the 
appointment  of  such  new  guardian,  and  the  taking  of  the  account  of  the  old  guard- 
ian, by  the  surrogate,  were  both  unauthorized  and  void.  See  also  Disbrow  v. 
Henshaw,  8  Cow.  349;  People  v.  Wilcox,  22  Barb.  178,  189;  Matter  of  White,  per 
Hatch,  J.,  40  App.  Div.  165,  168;  affd.  160  N.  Y.  635;'Matter  of  Camp,  126  N.  Y. 
377,  391;  Matter  of  Bolton,  20  Misc.  Rep.  532;  affd.  159  N.  Y.  129. 

It  was  said  by  Judge  Andrews  in  Matter  of  Hubbard,  82  N.  Y.  90:  "The  jurisdic- 
tion of  the  Court  of  Chancery  over  the  persons  and  property  of  infants,  and  to 
appoint  guardians  of  their  persons  and  estates,  whatever  may  have  been  its  origin, 
is  universally  conceded,  and  is  one  of  the  most  useful  and  important  functions  which 
it  is  called  upon  to  exercise.  .  .  . 

"The  power  formerly  possessed  in  this  State  by  the  Chancellor  is  now  vested  in 
'  the  Supreme  Court,  which  exercises,  through  its  judges,  the  same  jurisdiction  over 
infants  in  awarding  the  custody  and  care  of  their  persons  and  property  as  was  pos- 
sessed and  exercised  by  that  officer  {Wikox  v.  Wilcox,  14  N.  Y.  575)."    See  also 
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opinion  by  Woodward,  J.,  in  Strubbe  v.  Kings  County  Trust  Co.,  60  App.  Div.  548; 
affd.  169  N.  Y.  603. 

This  power  hasi  not  in  anywise,  been  limited  or  abridged  by  tjie  "  New  Suiupgates' 
Law"  of  1914,  nor,  indeed,  as  I  have  attempted  to^sho^y,  can  it  be  Umited  or  abridged 
by  any  Act  which  the  legislature  ipay, think  it  proper  to  pass." 

Also  see  MaUer  of  Kent,  92  Misc.  113. 

§  1021.  The  parents'  rights  of  guardianship.— "A  msarried  woman  is  a 
joint  guardian  of  her  children  with  her  husband,  with  equal  powers,  rights 
and  duties  in  regard  to  them."    Ibid.,  §  81.. 

"Upon  the  death  of  either  father  or  mother,  the  surviving  parent, 
whether  of  full  age  or  a  minor,  of  a  child  Ukely  to  be  born,  or, of  any 
hving  child,  under  the  age  of  twenty^one  years  and  unmarried,  may  by 
deed  or  last  will,  duly  executed,  dispose  of  the  custody  and  tuition  of 
such  child  during  its  minority  or  for  any  less  time,  to  any  person  or 
persons."    Ibid. 

The  duties  of  a  parent,  guardian,  or  guardiap  in  socage,  are  defined  by 
the  same  statute,  as  being  the  same  as  those  of  a-  general  guardian.  Such 
duties  and  habiUties  are  as  follows : 

(a)  He  "shall  safely  keep  the  property  of  his  waTd  that  shall  come  into 
his  custody";  (6)  he  "sha,ll  not  make  or  suffer  any  waste,  sale  or  destruc- 
tion of  such  property  or  inheritance";  (c)  but  "shall  keep  in  repair  and 
maintain  the  houses,  gardens  and  other  appurtenances  to  the  lands  of  his 
ward,  by  and  with  the  issues  and  profits  thereof,  or  with  such  other  moneys 
belonging  to  his  ward  as  shall  be  in  his  possession";  (d)  he  shall  "deliver 
the  same  to  his  ward,  when  he  comes  to  full  age,  in  at  least  as  good  con- 
dition as  such  guardian  received  the  same,  inevitable  decay  and  injury 
alone  excepted";  (e)  he  "shall  answer  to  his  ward  for  the  issues  and  profits 
of  the  real  estate,  received  by  him,  by  a  lawful  account."    7d.,  §  83. 

The  penalty  of  waste,  sale  or  destruction  of  the  ward's  inheritance  is 
the  loss  of  custody  of  the  ward  and  of  the  property,  and  of  treble  damages 
(/d.,  §  83),  if  it  should  appear  that  he  acted  neghgently,  or  in  ba^  faith. 
See  Kvllman  v.  Cox,  26  App.  Div.  158.  When  a  father  to  whom  a,  guardian 
has  been  directed  to  pay  the  ward's  net  income,  subsequently  is  appointed 
guardian  himself,  ,this  does  not  supersede  the  decree  under  which  he  was 
entitled  to  apply  the  child's  income  for  her  support  or  maintenance,  nor 
win  he  be  held  to  as  strict  account3,biUty  in  regard  to  vouchers  for  his  dis- 
bursements if  his  use  of  the  income  was  legal  and  conformable  to  such 
decree.  When  the  ward  is  a  female,  and  marries  lawfully  during  her  mi- 
nority, it  terminates  the  guardian's  rights  as  to  her  person,  but  not  as  to 
her  property.    Id.,  §  84. 

Article  3  of  title  3,  referring  to,  guardians,  commences  with  these  stat- 
utory definitions: 


Guardian  by  judidal  appointment  and  approval. 
A  general  iguardian  is  one  appointed  by  the  supreme,  or  surrogate's  court,  for  an 
infant,  either  over  or  under  fourteen  years  of  age. 

A  guardian  by  will  is  one  appointed  by  the  will  of  a  father  or  mother  in  accordance 
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with  the  provision  of  the  domestic  relations  law  and  of  section  1745  of  the  code  of 
civil  procedure,  whp  has  duly  qualified  pursuant  to  the  provisions  of  this  article. 

A  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father  or  mother  in  ac- 
cordance with  the  provisions  of  the  domestic  relations  law,  who  has  duly  qualified 
pursuant  to  the  provisions  of  this  article. 

The  term  "guardian"  as  used  in  this  chapter  applies  to  all  such  guardians,  except 
ancillary  guardians. 

New. 

§  1022.  Guardians  in  socage. — Such  a  guardian  will  he  recognized  in 
the  courts.  See  §  2510,  subd.  7,  as  to  settling  account  of  a  guardian  in 
socage.  Of  course,  there  must  be  real  property,  an  estate  of  inheritance, 
vested  in  the,  minor,  to  create  this  relationship.  Whitlock.v.  Whitlock,  1 
Dem.  160;  Hoinghton  v.  Watson,  1  Dem.  299,  301.  But  if  it  ejcists,,  the 
guardian  may  make  proper  leases  (Thacher  v.  Henderson,  63  Barb.  271), 
and  in  his  own  name  {Id.);  but  only  for  the  guardianship  term  {Putnam  v. 
RiU^hie,  6  Paige,  390);  he  may  also  sue  in  ejectment  for  his  ward's  laiids. 
Matter  of  Hynes,  105  N.  Y.  660;  Holmes  v.  Seeley.,  17  "V^eod.  75,;  Byrne  v. 
Van  Holsen,  5  Johns.  66.  But  under  the,  prohibition  of,  the  statute  he 
cannot  alien  the  lands,  and  his  contract  so  to  do  has  no  validity  or  binding 
force,  unlpss  by  virtue  of  pecuhar  circumstances  he  has  specifically  been 
given  the  right.  Thacher  v.  Henderson,  supra.  If  such  guardian  lias  no 
means,  he  or  she  may  use  the  income,  or  "so  much  thereof  as  may  be 
necessary,"  for  the  support  and  education  of  the  chiid*  Iti^  wise  to  secure 
permission  of  court  so  to  do.  Yet  if  this  be  not  done  in  advance,  the  guard- 
ian, acting  in  good  faith,  may  counterclaim  an  equivalent  sum  to  that  ex- 
pended, upon,  the  accounting  proceedings,  and  the  court  can  thpn  pass  on 
the  propriety  of,  the  expenditures."  T^iZ%??^«i  v,  C^,r^e,,  ,82 jLpp.  Diy,,  199. 
For  the  reason  above  stated,  he  will  have  no  right*  as  such  guardian,  to 
claim  or  receive  a  legacy  left  to  his  ward.  Houghton  v.  Watson,  swpra; 
Williams  v.  Storrs,  6  Johns.  Ch.  353.  A  general  guardian  must  in  such  a 
case  be  appointed.  The  father  or  mother,  cannot,  virtvifi  pg,rentis,  demand 
the  moneys, due  the  child.    Hnd, 

The  appointment  of  a  general  on  testamenftary- guardian  iterpainates  .the 
rights  of  a  guardian  in  socage.  Otis  v.  Thofnpson,  Hill  &  D.  Supp.  131; 
Dom.  Rel.  Law,  §  80. 

If  a  guardi^ji  in  socage  volunteers  to  put  his  own  n^onejr  into  the  iin- 
provementsof  the  child's  real  property  he , has  no  claim  to  recoupment 
such  , as  to  enable  his  creditors  to  reaclji  it  through  the  realty.  Hidtey  v. 
Dixon,  42  Misc.  4. 

§  1023.  General  guardians.— General  guardians  may  be  appointed,  in 
th,e.  first  placei,  by  will, or  deed,  and  when  so  appointed,  the  act  above 
quoted  from  req^es  ,(§  81)  thg^ttlie  p^son  appointed  shall  not  exercise 
the  power  or  authority  of  a  guardian  .(Uni^l  the  will  is  duly  probated,  or 
th^  deed  executed'and  recorded  as  required  by  §  265T of  the  Code,  to  the 
discussion  of ^luch  b^lQ^,  reference  can  be  made. 

§  1024.  Jurisdiction. — The  jjower  of  the  Sun-ogate's  court  is  now  de- 
rived fr<)rni,the§e  two  sections:  ]'     '  ' 
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§  2643.  .  Power  oj  court  to  appoint  gyJdt'dians. 

The  surrogate's  coilri;  has  the  Hke  power  and  atithority'  to  appoint  a  general 
guardian  ot'  the  person  or  of  the  property,  or  both,  of  an  infant,  which  the  chan- 
cellor had,  on  tlie  thirty-first  day  of  December,  1846.  It  has  also  power  and  au- 
thority to  apppint  a  genera,l  guardian,  of  the  pefsoii  or  of  the  property,  or  bcith,  of 
'  an  infant  whose  father  or  mother  is  living,  and  to  appoiht  a'  general  guardian,  of 
the  property  only,  of  an  infant  married  woman.  Such  power  and  authority  must 
be  exercised  in  like  manner  as  they  were  exercised  by  the  court  of  chancery,  subject 
to  the  provisions  :6f  this  act.    ■("   '    •     ■  '"' -     '>:  ->     r'  •  jji'  :•  {■        * '.: 

Former  §2821  of , this  Code.: ;  Prom  2  R.  S.  .151  (Part  2,  c.  8,  tit.  3),  §  6;  ;L.  1870, 
c  341,;  L;  1871,  ic.  708.  ,       , 

§  2644).    Jurisdifitiof  lo  appoint  general  guardian. 

Where  ap  infant  has  no  guardian,  a,  surrogate's  bourt  has  jurisdiction  to  appoint 
a  gerieral  guardian  of  an  infant's  persOn,  or  property,  or  of  both,  in  the'  following 
cases:  '■''   '  ''       ■■      ■'■■  •       ■  ■'    ■ .. 

4.  Wheuethe  infant  is  a  resident  of  that  county,  or  has  sojourned  in  that  county 
for  at  least  one;  year  ijpmediatjelypreceiding  the  application.    .         ,  ' 

2.,  Where  thg  infant  is  not  a  resident  of  the  state,  but  Ijas  property,  real  or 
personal,  situated  in  that  coiiiity. '         ' 

From  §  2822  of  this  Code,  in  part.  , 

See  also,, §2510,  subd.  6-7.        , 

In  Matteji  of  Wagner,  N.  Y.  I/aw  Journal,  Jan.  10,  19l2,  Fowler,  Surr., 

s^ys:  „,,...;,■■  ,  .'''.. 

'  The  substance  of  tWs  statute  is  as  old  as  the  year  1802.  The  present  phraseology 
is  morejnodema.nd  intended  to  furnish  a,  recognized  .standard  by  which  theJseljeetiQjnj 

-  ,  ;  of  the  guardian  shall  be  thj?ncefor,th,d^terinine(l  by  the  surrogates.  Before  1802  the, 
surrogate .Iwd  n^.  j^risdiction  to  appoint  ^uardians^  except,  possibly,  guardians  ad 

,  JiYm,  Ttieir  jurisdiptiqn  was' statutory  (1  K.'.'L.,  iSO;  sec.  30;  2  R.[  S.  l51).  The 
ecciesikstickl  cotirtshad  no  such  jiiwsdiction. '  Binghxim  on  infancy,  168;  Shelf Ord, 
Marriage  and  Divorce,'  677.  MacpherSon'CEdit.  1843),  in  his  treatise  on  Infants, 
is  very  instructive  on  the  juiisdictioi)  of  the  ecclesiastical  courts  to  appoint  g^ardi^ns. 
forinfantsi  (chap.  6i),  ;  It  was  lijjy)!  Hardwi^ke  w^oput  an  end  to  any  such  pretense  in 

,  I,  ,the  eccleeias^jcal  courts.  ,  "The  power  and  authority  of  the  surrogate  to  appoint 
guardians  under  the  statute  is  and  was  originally  a  power  of  nomination  and  selec- 
tion, rather  than  a  power  of  subsequent  control,  Co-extensive  with  that  of' the  last 
of  the?  chiafteellbfi'  MdUer  of  Andrews,  1  ijohris.  Ch.  89;  Mailer,  of  Camp.,  126  N;  Y. 
377,  39 1;  Matter  0/ floitowj  159  N.  y.  129,  135,  137.    ,  ., 

The  powers  given  by  this  section  are  apparently  broad;  but  thfey  haVe 
been  exercised  within  reasonable  limits  set  by  the  decisions^  llius,  the 
Surrogate  will.not' appoint  where  the  parent  has  riiade  proper  testamferi- 
tary  provision' for  tlie  custociy  of  his  child  {People  v.  Kedrmy^j  Z\  Barb. 
430),  and,  it  seepis,  that  if  the  parent,, by  fornjal  instrument  surrenders 
tiie  child  to  an  ipstitiition,  the  S^rrcjigafe  will  riot  have  jid^i-  to'  deprive 
the  institution,  without  us  consent,  of  the  custody  of  the  child's  person, 
though  he  may  appoint'  a  gpneral  guardian  of  its  property.  W.,  and  see 
history  of  proceedings' in  iftedf; '^92^^  "  ■ 

And,  oh  the  otlier'hahd,  .the  pb^iers  given  .the  Surrogate'^  Court  beihg 
similar  to,  those  exercised  by'  the  (Jourt  of  Chancery,  and  being  required 
to  be  exercised  in  like  manner,  it  is  proper  for  a  Surrogate  to  ^htiex  "reason- 
able terms  or  conditions  to  his  appointments^  looking  to  the  welfare  and 
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happiness  of  the.  ward.  Thus,  if  for  sufficient  reasons  the  guardianship  of 
a  child  is  given,  in  the  parent's  lifetime,  tq  someone  other  than  the  parent, 
access  of  the  parent  to  the  child  at  proper  times  and  intervals  may  be 
provided  for.  Where  the  parents  or  either  of  them  are  Uving,  they  have 
a  prior  right  "to  influence  and  direct  the  conduct,  residence,  education, 
occupation  and  associates  of  the  child."  In  re  Barre,  5  Redf.  64.  There- 
fore it  is  only  where  the  parent  is  unfit  forr  the  duty  or  incapacitated  for 
the  responsibility,  that  the  court  will  call  in  third  persons.  .Id.,\Ledmth  v. 
Ledmnth^l  \D.&ax.  154;'  Matter  of  Tully,  54  Misc.  184.  See  Re  Lamb,  139 
N.  Y.  Supp.  685, 

§  1025.  Supreme  cotirt's  power. — General  guardians  of  minors  may 
be  appointed  Ijy  the  Supreme  Court,  i  etc.>  under  the  General  Rules  of 
Practice,  or  by  the  Surrogate;  under  the  Code.  ,The  power  of  appointing 
the  guardian  of  an  infant  can  only  be  exercised  by  the  courts  bavinjg  author- 
ity in  such  cases,  or  by  the  infant's  father  or  mother.  Fullerton  v.  Jat^son, 
5  Johns.  Ch.  278;  Hoyt  v.  Hilton,  2  Edw;  202;  Matter  of  Lichtenstadier, 
5  Detn.  214.  Appointment , in  the  fbrmer.  mode  is  regulated  by  General 
Rules  52,  53,  and  54.  Whether  "the  court,^"  mentioned  in  Rule  52,  may  be 
any  otheir  than  the  Supreme  Court,  qu0re.  The  Supreme  Court,  as  the 
successor  of  the  Court  of  Chancery,  independently  of;  the  Code  andGenejal 
Rules,  acts  as  the  guardiailiof  all  infants,  and  this  is  regarded  as  one  of 
its  important  funptions,.  and  this  power  of  the  Supreme  Court  is  paramount 
to  that  of  the  Surrogate;  and  the  fact  that  the  Surrogate  has  appointed:  a 
guardian  of  the  person  or  estate,  or  both,  does  not  interfere  with.the  power 
of  the  Supreme  Court  to  control  ;the  custody  of  the  minor.  WUcox  v. 
Wiicox,-lA  N.  Y.  575.  See  Strubbe  v.  KinQs  County  Trust  Co.,  60  App. 
Div.  548,  69  N.  Y.  Supp.  1092,  aff'd  169  N.:  Y.  603.  It  was  held,  in  tjie 
early  cases,  that  the  guardian,  whether  appointed  by,  the  Surrogate  or  in 
any  other:  way,  is  deemed  an  officer  of  tbelSupretne  Court,  within  the  rule 
that;  he -may  be  summarily  proceeded  against  by  that  court  and  removed, 
and  compelled  to  account  there;  and  that  the  Surrogate  had  not  Qoncurreiit 
jurisdietion  with  the ;  Supreme  Court  to  reimove  or  change  ja  guardian 
appointed  by  that  court,  or  to  cbmpel  such  a  guardian  to  account,  either 
before  or  after  removal.:  1  Be&Disbrow  v.  Henshaw,  8  Cow.  349;  Ex  parte 
Criimb,  2  Johns.  Ch.  43Q;. Matter  of  Andrews,  1  /d.  99;  Mailer  of  Dyer, 
5  Paige,  534;  People  exrel.Pruyne  v.  Watts.^  122  N.  Y.  238;  Matter  of  White, 
40  App.  Div.  165,.  57  N.  Y.,Supp.-  862,.aff,'d,  160 -N.  Y.  685.  In  the  last 
caseit  was' held  that  where  the  Supreme  Court,;y.poni  the  ipetitjon  of  the 
infant,  appointed. the  father  guardian  of  his  person  and  estate,,  it; may, 
upon  notice  to  both,  revoke  the  appointment,  agaiosti the  wish  and  without 
the  consen,t  of:the  infant,  and  ajppoint  a  trugt  company  guardian.  If  the 
Supreme  Covirt  act  tt^e  Code  requires:  ,,^ ,,  ' 

§2663.    ;App(w?rf»nen<  o/ je?teraZ  ffiiardiori  63/ s«jjre»rae  coMri. 

Wherie  tfc  supreine  court,  or  any  court  other  than  the  sturogate'g  court,  appoints 
a  general  gllardian  of  an  infant's  person,  or  property,  or  botfi,  a  certified  copy  of 
the  order  or' decree  appointing  such  guardian  and  of  the  bond  or  undertaking  ^given 
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by  such,  guafdian  shall  be  filed  by  him  in  the  surrpgate's  court  of  the,  county  in, 
wiiict  the  inifant' resides*  or  if  such  infant  be  ^  npnresident,  of  the  oouiity  in  \vliich 
such  infant  has  property  real  or  personal,  alld  a  minute  thereof  made  and  index^ 
in  the  bdokkept  by  the  surrogate  in  which  ord^lrs  or  decrees  appointing  guardians 
are  entered' '  Aiguardian  so  appointed  shall  be  subjeQt  to  all  the  duties andjliajDiUtieg, 
of  a. general;guardiap  specified  in  this  title, 
New^ . 

§  1026.  Parent's  appointment  when  binding. — The  DomesticRela'tions. 
Law  provides,  in  §  81,  upon  the  death  of  either  father  or,  mother,  the  sur- 
viving parent,  whether  of  full  age  or  a  minor,  of  a  child;  likely  to  be  born, 
or  of  any  living  child  under  the  age  of  twenty-one  years  and  unmarried, 
may;  by  deed  or  last  will,  duly  executed^  dispose  of:the  custody  and;  tjui- 
tion  of  such  child  during  its  minority  or  for  any;  less  time,  to  amy  person 
or  persons.  Either  the  father  or  the  mother  may  in  the  lifetime  of  -themi 
both,  by:  last  will  duly  executed,  appoint  the  other  the  guardianofc  the  per- 
son and  property  of  such  child,  during  its  minority. 

If  a  parent  make  a  testamentary  appointment,  ignoring  the  rights  of, 
the  surviving  parent,  it  is  invalid;    Matter  of'Bhrdick)  47  Misc.  28;  Matter 
of  Zwickert,  26  N;  Y.  Supp.  773;  Matter  of  Eaggerty,  QiHun,  175;  Matter 
ofSchmidti  77  Hun,'201;  Matter  of  Alexander),  70  N.  Y.  Sti  Rep;  431;  iMatter 
0/ Tojwfeo,  86  Misc.  361. 

In  such  (base;  the  Surrogate  is  free  to  act.    IMdi 

This  parental  right  is  not  in  conflict  with  the  other  parent's  right  to 
safeguard;  ;proper<j/  interests  by  means  of  a  testamentary  trustee,  or  guajrdian 
of  the  property.  Nor  does  this  preference  of)  the  parent  as  personal  iguard- 
ian  control  the  Surrogate  in  safeguarding! the  property.  A  fit  custodian 
of' the  person  might  be  an  unfit  administrator  of  property  interests.   IMdi 

tn  Matter  of  Jacgud,  40  Misc.  575;  the  Surrogate  saj®:  "The  absolutes 
power  of  the  court  to  appoint  a  guardian  otherthan  the.  parent  cannot  be 
disputed.  The  welfare  of  the  child  is  the  primary  consideration."  '^But 
the  parent's  right  will  not  be  lightly  disregarded,"  Ibid.,  citing.  Bee/pie  v. 
Mercein,  3  Hill,  399;  People  exrel.  Nicherson,  19  Wend.  16. 

§  1027^  Appointment  by  Surrogate. — The  practice  to  be  foUowedi  in 
the  appOifltftient  of  gienerail  guardiansy  differs-  according  to  whether  the 
child  is  Over  or  under  the  age  of  ^fourteen  years.  In  the  one  case  the  infant 
if  competent  and  willing  makes  the  application  and  nominates  the  guardian 
sought  to  be  appoiated,  or  under  the  amendment  of  1909,  below,  the 
Surrogate' Inay  act  of  his  own  motion,  so  far  as  the  property  is^conc^med^ 
In  the  other  case  the  application  isbpa  relative^  or  some  other  person, 
on  behalf  of  the  infant,  and  the  Surrogate  nominates  the  guardian. 

The  Cbde  provisions  are  clear: 

§  2646.     Petition  for  appointment  of  general  yuo^dijin  ofinfpM;  by  whom  made. 

A  petition  for  the  appointment  of  a'geiieral  guardian  of  the  person,  or  projjetty, 
or  both,  of  an  infftn^oyer  the  a^e  of , fourteen  yeai^  must,  be  ms^de  bx^the  infant, 
ejfcept  th^t 'SUf???  a, petition  may  be  made  by  any,i)ei8on  where  supii.iiil^t  is  of 
unsound,Jtn{iid  or  j-efuses  tq  mak^  such  petition,  an^  in  theju^gmenjt'  of,  tke  surrogate 
it  is  necessary  or  proper  .thg,!;  ,such.a;  guardi:^  shoul4  be  appoint^. 
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A  petition  for  the  apipcnnttnent  of  a  general  guardian  of  the  person,  or  property, 
or  both,  of  an  infant  under  the  age  of  fourteen  years  may  be  made  by  any  person 
in  behalf  of  such  infant.         , ; 

fVom  §§  2822,  2826,2827  of  this  Code,  in  part. 

The  general  rules' of 'firaistice  also  contain  provisions  necessary  to  be  kept 
in  mind.    Th^  are  iEte  follows: 

"Rille  52.  Except  in  csises  otherwise  provided  for  by  law,  for  the  pur- 
pose 6i  having  a  general  gtiardian  appointed,  the  infamt,  if  of  the  age  of 
fourtCett  years  or  upward,  or  sonie  relative  or  friend,  if  the  infant  is  under 
fburtieda,  imay  piresent  a  peltitibn  to  the  court,  stating  the  age  and  residence 
of  the  infant,  land  the  name  and  residence  of  the  person  proposed  or  nom- 
inated as  guardian,  and  the  i'elationship,  if  any,  which  such  person 
bears  to  the  infant,  and  the  natute,  situation  and  value  of  ihe  infant's 
estate." 

"Ride  53.  Upon  presenting  the  petition,  the  court  sha;H,  by  inspection 
or  otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of  fourteen 
years  or  upward,  shall  examine  him  as  to  his  voluntary  noriiination  df  a 
suitable  and  proper  person  as  guardian;  if  under  fourteen,  shall  ascertain 
who  is  entitled  to  the  guardianship,  and  shall  name  a  competent  and 
proper  person  as  guardian.  The  court  shall  also  ascertain  the  amount  of 
the  personal  property,  and  the  gross  amoirnt  of  value  of  the  rents  and  proiBts 
of  the  real  estate  of  the  infant  during  his  minority,  and  shall  alsb'ascertain 
the  suflSciency  of  the  security  offered  by  the  guarddan." 

§  1028.  The  petition. 

§  2646.    Petition  J^or  appointment  of  general  guardian  for  infant;  contents. 

A  petition  for  the  appointment  of  a  general  guardian  of  an  infant  shall  set  forth: 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mother  and  whether  or  not  they  are  Uving,  and 
if  living,  their  place  of  residence;  the  name  and  address  of  the  person  with  whom 
such  infant  resides;  and  the  names  and  addresses  of  the  nearest  next-of-kin  of  full 
age  residing  in  the  county,  if  both 'father  and  mother  are  dead. 

3.  Whether  the  infant  has  had,  at  any  time,  a  guardian  appointed  by  will  or  deed, 
or  an  acting  guardian  in  socage,  or  a  guardian  of  the  person  appointed^  pursuant  to 
section  86  of  the  domestic  relations  law. 

4.  The  estimated  value  of  the  personal  property,  and  of  the  annual  iA'c'otne  fr6ih 
any  other  personal  property  or  real  estate,  to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  upon  which  the  jurisdiction  of  the  court  depends. 

6.  If  either  parent  is  living  and  there  are  reasons  why  the  parent  should  not  be 
appointed  such  guardian,  the  reasons  therefor. 

7."  If  the  petitioner  be  a  nOn-resideht  manied  woman,  and  the  petition  relates  to 
personal  property  only;  it  must  atffirmatively  show  that  the  property  is  not  subject 
'tb'the  control  or  disposition  of  her  hUsband,by  the  law  of  the  petitioner's  residence, 
aild  must  set  forth  the  name  and  resideniee  of"  such  husband. 

'8.  The  petition  may  set  forth  the  reasons  why  a  person  named  therein  would  be 
a  pro^  and  suitable  person  to  be  appointed  such  general  guardian. 

From  §§  2822,  2823,  2827  of  this  Code,  in  part. 

The  petition  must  be  presented  to  the  Surrogate  of  the  county  where 
the  infant  besides  or  in  which  it  has  "sdjoumed"  for  at  least  one  year  next 
preceding.    Section  2644.    But  this  relates  only  to  residents  of  the  State, 
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Where  the  mincxr  ,is:  a  nonresident  of,  thg,  State,  the  juriis4iption:of  the  Sur- 
rogate depends  upon  the  sitMs  of  property  of  the  minor  within  his  county. 

The  case  of  Matter  of  Hosford,  2  Redf.  168,  limiting  the  power  of  the 
Surrogate  as  outhned  in  McLoskey  vl  Add;  4'  Bradf .  334-  'is-sup6rseded  by 
the  ejqjresS' language  of  §  2644, ,  which, provid^iSifp?  Lnf^t^/.j^h^.  ai;e^not 
residents  of  the  State  invoking  the  Surrogate's.  Couft'sijurisdictipiijiai^fl 
the  protection  of  their  property  in  this  State  by  a,  loc^l, general:,  guaiidian. 
See  alsoiLaws  1875,.  chap. ,442,  and, Laws, 1^7Q^  chap.  59.,;  Foreign  ge^i^fial 
guardians  have  no  local  standing  under  th^i^  foreign  letters;  but  the  devira 
suggested  in  the  Hosford  case  of  having  a,  general  guardj^  a,pp9«itied,jjii 
-the  foreign  jurisdiction,  and  having  ;hina  apply,  here  foriiW^ill^ry-oi;  Ipc^l 
letters,  is  unnece^iiary  (4.;w4tewsi  v.  (F()i«??*s/ie?^j  21J.  &  S-li^??),  and  rQUfl,<^- 
about,;altbough,in,eertain,cases  §  2654  of  t^he  Qodgimajtg^sgmplp  provision 
for  such  ancillary  appointment.  ■  (See  below.)  in;! ...^ 

The  Code  sections  and  general  rules  of  practice  quoted  p,b0:>fe  ,ifl^oate 
clearly  the  general  form  and  contents,  of  the, petition.,  .,.,,-  ;,i  j  ito  lo 

It  should  I  be  substantially  aiS  follows:      ,;   u  ,  ,i    ,;: 


-MJ'lY 


Petition  by  infant 
ovfo:  14  years  of  age. 
§  2646,  Code  Civil 
Procedure. 


Surrogate's  Court, 
.  Goulnty  ofl" 


.Title. 


'  Couli'ty': 
the  County' 


Of 


Note.      Matter 
4  Redf.  306. 


of 


To  the  Surrogate's  Court  of 

The  pfetitibii  of  'residing 

(or  if  a  non-resident,  state  facts  shovfing.  real,iyr  'petsoncH.iiptopeTty 
within^said  County)  respectfully  showeth:  ,.^^ 

t.  That  your  petitioner  is  ndi  married  and  is  a  inipor  over 
fourteen  years  of  age,  .and  was  years  of  age  oil  the 

day  of    ,  19     .    The  date  of  petitioner's  birth  was 

That,  siie,  resides  with  ,     •     That  ^  .  the  father  of 

your  petitioner,  is ,  aiid  rpsi^des  at  .    That 

:  the  mother,  of  your  petitioner  is,  a,nd  resides  at  ' 

II.  That  the  only  other  relations  of  your  petitioner  of  full 
age  and  residing  in  said  County,  as  far  as  he  knows  or  can  as- 
certain, are:  (Note.)''  '"  ^ 


J^AME 

RELATIONSHIP 

'   p!  O.  ADI)EESS 

■'■      '             L 

Sections  2646, 2646, 
2647. 


III.  That  to  protect  and,  preserve  the  legal,  rightg  of  said 
infant  it  is  necessary  that  some  proper  person  .should  bie  duly 
appointed  the  guardian  of -h  ,  person  and  estate.  Said  infant 
has  never  had  a  guardian  appointed  by  will  or  deed,  or  an 
acting  guardian  in  socage  or  a  guardian  of  the  perspn  appointed 
pursuant  to  section  86  of  the  Domestic  Iitielations,Law,  to  the 
knowledge^ or  belief  of  your  petitioner.  :     _  :.  ,'        i; 

IV.  That  your  petitioner  is  entitled  to  certain  property  and 
estate,  the  estitnated  value  of  the  personal  property  is  $  ^  ^ 
and  the  annual  income  from,  all  other  personal  property,  I  to 
whiph  th^  infan^,!^  or  'will,!^  ei^titl^d  ^^,$  aj^, ^tt^^t.  (Jie 
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AfSdavit  as  to  in- 
fant's property,  for- 
merly required,  may 
still  be  used  where 
minor  petitions  but 
not  where  adult  next 
friend  does  so. 


Consent  of  the  pro- 
posed general  guard- 
ian, with  oath. 


Note.  This  must 
be  verified  and  if 
notary  is  from  with- 
out the  Coimty  of 
the  .Surrogate,  the 
certijQcaite  of  .the  Clerk 
of  the  County  Tjrhere 
it  is  verified  must  be 
attached. 


annual  rents  of  the  real  estate  to  vwhichtb^j  infant,  is,  pr  will 
be  entitled  to,  do  not  exceed  the  sum'of ' "  '~  dollars,  or 
thereabouts. 

V.  That  there  are  no  other  persons  than  those  above  men- 
tioned interested  in  this  proceeding.  ■     i  • 

VI.  See  subd.  7  of,  §2646.  ,  .,       '■  .,       ,, 

VII.  Aver  quaUfications  of  person  nominated. 
Wherefore:  Your  petitioner  therefore  homiiiates,  subject  to 

the.  aplJrobdtion  of  the  Surrogate,  of  the  of 

in  said  County  of  to  be'  such  guardian,  and 

prays  that  a  citation  may  bet  issued  out  of  and  under  the  seal 
of  this  Court,  requiring  ti^e  said  (see  1 2647)  on  a  da,y,  to  be 
therein  specified,  to  show  cause  why  a  decree  should  not  be 
made  appointing  the  said  ,  such  general  guardian,  pur- 

suant to  the  statute  in'such  case  made  and  provided. 

Dated  this  day  of  19 

1  .    ;  (Signature.) 

(Verification.), 
.County  of        ,  ss.: 

,  being  duly  sworn,  doth  depose  and  say, 
that  he  is  acquainted  with  the  property  and  estate  of  the  above- 
named  minor,  and  that  the  same  consists  of  real  and  personal 
estate,;  and  that  the  personal  estate  of  the  saijl  minor  does  not 
exceed  the  sum  of  and  that  the  annual  rents  and  profits 

of  the  real  estate  of  said  minor  do  not  exceed  the  suin  of 
Sworn  to  before  me,  this  1 
day  of  19      J 

County  of  New  York,  ss.: 

I  hereby  consent  to  become  the  guardian  of  the  above- 

mentioned  minor,'  pursuant  to  the  pralyer  of  the  foregoing  pe- 
tition, and  do  solemnly  swear  and  declare  that  1  will  well, 
honestly  and  faithfully  discharge  the  duties  of  gOardiah  of  the 
(person) '  {or ,  and  estate)  of  said  infarit,  according  to 

law.  .,  . 

Jurat.  '  '    ■ ' 

To  the  official  blank  petition  in  New.  Yoirk  County  is  ap- 
pended also  the  designation  required  in  that  court  undet  §  430 
of  the  Code. 

I  the  proposed  guardian  named  herein  of  the  person 

arid  estate  of  an  iiif ant  do  hereby  designate  the  Clerk 

of  tile  Surrogate's  Court  of  the  County  of 'New*  York,'  and  his 
successor  in  office,  as  a  person  on  whom  service  of  any  |(rocess 
issuing  from  the  Sufrogate's,Court  Of  thfe 'County  of  New  York 
may  be  made,  in  like  msinner  ^nd  with  like'  effect  as  if  it  were 
served  personally  upon  riie,  whenever  1  cannot  be  found  and 
served  within  the  Statei  of  Niew  York  S^t^  djie  diligence  a^ed. 
I  am  a  resident  of, No.  .       ^  .  ,;,,, 

,     State  of  Npw  Yoi;k, 

County  of  New  York, 

On  tliis   ■    '         day  of       ''       ,  before  me  personally  came 
'    ,  to  me  known  to  be  the  individual  described'  in 
and  who  executed  the  foregoing  instrumentrSnd    he 
acknowledged  to  me  that   he  executed  the  same. 

Dated  this  day  of  19     .  ■ 

.        {^°^-\  '  '  .  fost.Qfficf  Address. 
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§  1029.  Citation. — The  persons  reiquired  to  be  cited  may,  if  adult, 
waive  the  issuance  and  service  of  the  citatioii  and  signify  their  consent  to 
the  entry  of  the  decree,  by  duly  acknowledged  'waivers. 

But  even  then  the  SuTrogate  should  make  some  inquiry  into  the  cir- 
cumstances. The  Surrogate's  Court  is  the  Orjjhans'  Court  and  must  pro- 
tect all  minors  appealing  to  its  jurisdiction.  The  court  must  be  satisfied 
and  not  merejy  the  child's  i;elatives.  They  are  not  parties  but  are  cited 
so  as  to  (give  information  to  the  Surrogate.  KeUinger  v.  Roe,  7  Paige,  362; 
Cozirte  v.  Horn,  1  Bradf.  143.  And  the  citation  of  living  parents  is  juris- 
dictional. If  neglected  the  decree  may  be  vacated.  Matter  of  Jacquet, 
40  Misc.  575. 

When  former  ;§  2823  was  aidopted  tlie  father's  right  of  custody  and  con- 
trol was  superior  to  the  mother's;  But  nowbysl^l  (formerly  §  51)  of  the 
Domestic  Relations  Law  their  rights  and  duties  are  joint  and  equal.  Hence, 
it  is  now  the  rule  that  the  Surrogate's  discretion  to  require  notice  to  a  living 
parent  is  thereby  conditioned,  so  that  letters  issued  to  the  father  with- 
out notice  to  the  mother  will  be  vacated.    Matter  of  Drqwne,  56  Misc.  417. 

The  new  act  is  ejcplieit  as  to  the  persons  the  Surrogate  may  call  before 
him,  by  citation,  in  order  to  elicit  the  facts  in  the  case  upon  the  hearing: 

§  2647.    Who  shall  he  cited;  discretion  of  surrogate. 

I.  Upon  presentation  of  the  petition,  a  citation  to  show  cause  why  the  applica- 
tion should  not  be  granted  shall  be  issued  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  state  and  whose  residences  therein 
are  known,  or  if  there  be  none,  to  the  grandparents  who  are  witfain  the  county. 

2.  To  the  person  haying  the  care  and  custody  of  the  infant,  or  with  #hoin  he 
resides., 

3.;  If  the  application,  is  made  on  behalf  of  an  infant  over  fourteen  years  of  age 
by  any  person  on  the  infant's  refusal  to  make  such  application,  to  the  infant. 
4.  If  the  application  is  made  by  a  married  woman,  to  her  husband  Only. 

II.  But  no  citation  shall  be  necessary  to  a  parent  who  has  abandoned  the  infant, 
or  is  deprived  of  civil  rights,  or  divorced  from  the  petitioner  because  of  his  or  her 
adultery,  or  adjudged  to  be  insane,  or  to  be  an  habitual  drunkard,  or  judicially 
deprived  of  the  custody  of  the  child;  or  in  case  the  petitioner  is  a  married  woman  to 
a  husband  yirho  has  at)a,Dd6ii^  her,  or  is  deprived  of  ci'wl  rights,  or  divorced  because 
of  his  adultery,  or  adjudged  tp  be  insane  or  an  habiti^al  drunkard. 

III.  The  surrogate  must  inquire  and  ascertain  as  far  as  practicable,  what  relatives 
of  the  infant  reside  in  his  county  or  elseivjiere,  and  with  whom  the  infant  resides; 
and  he  may  in  his  discretion  cite  any  relative  or  class  of  relatives  to  show  cause  why 
the  apppintment  should  not  be  made.  •     ' 

From-  §§  2823,  2824  pf  this  Code,  in  part. 

§  1030.  The  inquiry. — ^The  interests  of  the  infant  are  first  to' be  con- 
sulted. Bennett  v.  Byrne,  2  Barb.  Ch.  216;  PeOpfe  v.  Wilcox,  22  Barb. 
178,  183;  Matter  of  Watson,  10  Abb.  'N.  C.  '2l5;  Matter  of  Welch,  74  N.  Y. 
299,  and  such  is  the  rule  recognized  in  the  Surrogates'  Courts.  Ex  parte 
Dawson,  3  Bradf.  130,  133;  MaMer  ofBurdick,  41  Misc.  346;  Matter  of 
Jacguet,  40  Misc.  &T5. 

§  2648.    Hearing. 

Where  a  citation  is  not  issued,  or  upon  the  rpturn  of  a  citation,  the  surrogate 
mu&t  inquire  into  all  the  facts  and  circumstances  regarding  the  infant,  his  condition 
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in  life  and  suiroundii^,  and  also  must  ascertain  as  nearly  as  practicable  the  value 
of  his  personal  property  or  income  from  personal  property  and  of  the  rents  and . 
profits  of  his  real  property. 
From  §§  2825,  2829  of  this  Code,  in  part. 

The  inquiry  undier  the  last  clause  of  §  2647  and  the  whole  of  §  2648  is  so 
provided  for  that  the  Surrogate's  inquisitorial  power  is  practieally  un- 
bounded. Age,  sex,  health,  morals,  education,  temper,  wealth,  relation  to 
parents,  and  relatives'  religion,  of  the  child,  and  of  the  parents  as  well:  nihil 
alienum  jmtet! 

But,  some  facts  are  jurisdictional,  though  the  others  may  prove  deter- 
minative. The  residence,  the  existence  of  means  of  support,  and  the  rela- 
tives from  among  whom  if  possible  selection  may  be  made,  are  vital  facts. 
'The  burden  is  on  appUcantior  letters  to  prove  stattis,  i.  e.,  relationship 
to  ward  that  would  entitle  her  claim  to  consideration.  Matter  of  Curtin, 
93  Misc.  394;  Matter  of  Hamilton,  76  Hun,  200.  For  relatives  are  always 
preferred  to  strangers.  Ledwith  v.  Ledwith,  1  Dem.  154;  Smith  v.  Sndth, 
2  Dem.  43;  Morehouse  v.  Cooke,  1  Hopk.  Ch.  226;  Matter  of  Lamb,  139 
N.  Y.  Supp.  685, 

However,  as  to  testamentary  guardians,  weight  is  given  to  expressed 
wishes  of  decedent  parent.  Underhill  v.  Dennis,  9  Paige,  202;  Matter  of 
Pierce,  12  How.  Pr.  532;  Matter  of  Curtin,  supra.  Both  give  way  to  "wel- 
fare of  the  child."  People  ex  rel.  Prwyne  v.  Watts,  122  N.  Y.  238;  Ulhnan  v. 
UUman,  151  App.  Div.  419;  Matter  of  Cross,  92  Misc.  89,  and  cases  cited. 

Therefore  the  court  is  not  hmited  to  the  person  petitioning  or  nominated. 
Matter  of  Curtin,  supra,  and  cases  cited  at  p.  399.     See  §2649,  below. 

(a)  The  residence  of  the  infant  is  a  material  fact.  If  a  resident  of  another 
county  of  the  State,  the  Surrogate  of  that  county  is  the  one  to  whom  to  ap- 
ply. Ex  parte  Bartlett,  4  Bradf.  221.  But  the  question  of  residence  is  one 
for  the  Surrogate  to  determine  {Matter  of  Sherman,  70  Hun,  465),  and  if 
there  is  evidence  to  uphold  his  determination  it  will  not  be  disturbed  on 
appeal.  Ibid.  Residence  cannot  be  imposedupon  a  child  by  force  or  fraud. 
If  a  minor  be  sent  into  this  State  from  without  the  State  without  authority, 
the  child's  real  residence  is  not  thereby  digested.  Matter  of  Daniels^  71 
Hun,  195.  But  if  the  child  has  an  actual,  though  but  a  temporary,  resi- 
dence in  the  Surrogate's  county,  the  Surrogate  has  jurisdiction  to  act. 
Matter  of  Pierce,  12  How.  Pr.  532.  But  upon  the  death  of  parents,  it  is  held, 
the  parents'  residence  still  remains  that  of  the  child,  and  cannot  be  changed, 
in  contemplation  of  law,  except  by  a  guardian.  Mailer  of  Hughes,  1  Tucker, 
38,  and  cases  cited.  But)  it  seems,  if  the  petition  contains  all  the  juris- 
dictional averments,  an  appointment  made  thereupon  is  vahd  and  stands 
imtil  vacated  or  reversed,  although  the  infant  never  in  fact  resided  in  the 
Surrogate's  county^   Button  v.  DvMon,  8  HoWi  Pr.  99. 

(b)  The  amount  of  the  property^  its  character  and  location,  are  material 
facts.  The  petition  should  state  what  the  property  is  (1)  so  as  to  show 
the  necessity  of  appointing  a  guardian  of  (the  property,  and  (2)  so  as  to  en- 
able the  court  to  fix  the  penalty  of  the  bond.   Johnson  v.  Borden,  4  Dem.  36. 
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(c)  The  living  relatives  of  the  minor  ought  to  be  named  in  the  petition,  so 
that  the  Surrogate  may  direct  them'  to  be  cited.  Persons  of  full  age,  residing 
in  the  county  are  the  relatives  to  be  identified.  But  this  is  unnecessary 
if  the  nearest  living  relatives  join  in  the  application,  or  the  nearest  living 
relative  is  the  person  nominated  for  appointment.'  Matter  of  Feely,  4 
Redf.  366,  308,  citing  PeopZe  v.  Wilcox,  22  Barb.  178;  Underhill  v.  Dennis, 
9  Paige,  202,  207;  White  v.  Pmierm/;  7  Barb.  640/  Holley  v.Ghaniberkmt] 
lRedf.333.  ;  :      ■ 

§  1031.  Who  should  be  appointed;  decree. — The  Code  prescribes: 

§  2649.     Decree  appoi^nling'geriieral  gicardian;  term  of  office. 

If  the  surrdgk'te  is  satisfied  that  the  "'allegations  of  the  petition  are  true  'in  fact, 
and  that  the  interests  of  the  infant  will  be  promoted  by  the  appointment  of  a 
geuCTal. guardian,  either  of  his  person,  or  of  his  property,  or  of  both,  he  must  mdk'e 
a  decree  accordingly.        ., 

The  same  person  may  be  appointed  general  guardian  of  both  the  person  and/the 
property  of  the  infant,  or  the  guardianship  of  the  person  and  of  the  property  may 
be  committed  to  different  persons. 

The  surrogate  may,  in  his  discretion,  appoint  a  person  other  than  the  father  or 
mother  of  the  infant,  or  other  than  the  person  nominated  by  the  petitioner. 
'         The  term  c^  ofl|ce  of  a  generaJ  guardian  so  appointed  expires  when  the,iiifaint 
attains  the  age  of  twenty-one  years. 

From  §§2821,  2828  of  this  Code,  in  part... 

Former  §  2826  gave  the  infant,  if  over  fourteen,  the  right  to  nominate 
its  desiried  guardian.*  But  it  was  not  framed  so  as  to  confer  upon  a  minor 
the  right,  upon  attaining  the  age  of  fourteen  years,  to  "emancipate  himself 
at  pleasure  from  parental  control/'  by  nominating  a  guardian.  Ledwith 
V.  Ledwith,  1  Dem..l54,  156.  ■  Itmerely  gave  such  infant  the  right  of  nomi- 
nation, and  "subject  to  the  Surrogate's  approval,"  when  and  only  when  a 
guardian  is  ta  be  appointed  "as  prescribed  in  this  article  "  of  the  Code. 
And  whether  a  guardian  is  or  is  not  to  be  appointed  rests  in  the  judgment 
and  discretion  of  the  Surrogate.  He  may  reject'  nominee  of  infant  and 
parent  and  designate  a  third  party,  e.  g. ,  a  trust  company.  Matter  of  Wyck- 
off,  67  Misc.,1.  This  rule  is  now  explicit  in  §  2649.  The  Surrogate  way 
appoint  a  person  "other  than  the  person  nominated  by  the  petitioner." 

The  Surrogate's:  approval  is  conditioned  by  the  facts  of  each  particular' 
case.  Hedsito  safeguardthe  best  interests  of  the  minor,  Burmester  v.  Orth,' 
5  Redf.  259;  and  will  consider  the.  wishes  of  living  relatives,  or  the  proven 
wishes  of;  deceased  pareatsi  Codue  y.  Horn,  1  Bradf.  143;  Ex  parte  De 
Mareeltin,  24  Huh,  207.  It  has  been  said  that  the  wishes  of  the  parents 
"should  have  a  preponderating  influence.''  Smith  v.  Smith,  2  Dem.'43. 
But  if  thei  wishiof  the  parent  is  to  be  himsdf  or  herself  appointed,  the  Sur- 
rogate's scrutiny  as  to  fitness  will  be  the  same  as  were  any  more  remlote 
relative  to  be  nominated;  A^  foreigner  should  not  be  appoihted.  Matter  of 
Wagner,  N.Y., Law  Journal,  Jan.  10,  1912.  Thus  a  mother  who  is  shown 
to  have  led  a  disreputable  life  froin  girlhood  may  be  said  to  have  thereby 
forfeited  her  preferential  right  to  legal  guardianship  {Matter  of  Meechj 
1  Gonnoly,  535),  and  a  father,  divorced  for  cruelty  to  and  inhuman  treat- 
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ment  of  his  wiife,  will  hot  be  deemed  a  suitable  person  to  whom  to  confide 
the  child  or  its  property.  Griffin  v.  Sarsfield,  2  Dem.  4,  7.  So  if  the  parent 
be  immioral  or  depraved  {Matter  of  Raborg,  3  N.  Y.  St.  Rep.  323),  or  if 
there  be  hostility  between  the  child  and  the  parent  {Johnson  v.  Borden,  4 
Dem.  36),  the  Surrogate  may  pass  the  parent  over.  So,  where  the  father 
had  abandoned  the  child,    fie  Lawt,  139  N.  Y.  Stipp.  685. 

But,  in  general,  the  courts  favor  those  nearest  of  kin,  possessing  the  neces- 
sary qualifications  of  character  and  capacity,  and  will  prefer  Such  to  cred- 
itors or  strangers.    Morehouse  v.  Cooke,  Hopkins'  Ch.  226. 

In  the  Wagner  case,  above  cited.  Fowler,  Surr.,  says: 

There  can  be  no  doubt,  I  think,  that  the  surrogate  may  still  appoint  other  thaii' 
the  parents  of  the  infant  as  her  guardian  (citing  former  §  2821,  C.  O.  P.;  Holly  v. 
Chamberlain,  1  Redf.  333;  Matter  ofJacquet,  40  Misc.  575;  Matter  of  TvUy,  54  Misc. 
184;  Faster  v.  Molt,  3  Bradf.  409;  Mailer  of  Meecfi,  1  Connoly,  535;  Matter  of  Rahqrg, 
3  N.  Y.  State  Rep.  323,  aff'g  RoUias,  Surr.;  Johnson  v.  Borden,  4:  Dem.  36;  Matter  of 
Waison,  10  Abb,  N.  C.  215;  Matter  of  Vandewater,  115  N .  Y.  669;  Matter  of  BucMer, 
96  App.  Div.  397),  although  in  a  normal  case  the  claim  of  the  parents  may  still  be 
paramount.  In  re  Barre,  5  Redf.  64.  I  do  not  believe  that  a  mere  declaration  in 
the  statute  (sec.  81,  Domestic  Relations  Law)  of  this  State  perpetuating  a  power 
of  designatiflg  testamentary  trustees  a,nd  reenacjjng,  12  Gar., II,  chap.  24,  with 
amendments  (iiow  sec.  81,  Domestic  Relations  Law),  had  the  radical  effect  of  alter- 
ing the  power  of  the  surrogate  to  appoint  other  than  the  parents  such  guardians. 
Goodman  v.  Alexander,  165  N.  Y.  289,  291,-  292.  Whatever  the  efiect  of  section  80, 
;Domestic  Relations  Law,  may  be  on  the  rights  of  the  father  and  mother  inter  se 
to  be  appointed  guardians:  (cf.  Matter  of  Watson,  10  Abb.  N.  C.  215;  Matter  of 
,  Drowne,  56  Misc.  417;  Matter  of  Hermance,  2  Dejn.  1;  Matter  of  Kellogg,  110  App. 
Diy.  472;  People  ex  ret.  Duryea  v.  Duryea,  109  App.  Div.  533),  it  does  not  take  away 
the  power  of  the  surrogate  to  appoint  guardians  in  the  best  interest  of  the  infant. 
Section  80  of  the  Domestic  Relations  Law  is  only  ah  aiiiplification  of  an  old  EngUsh 
statute  already  ancient  in  Ntew  York.    Matter  of  Scoville,  72  Misc.  pp.  312,  313. 

As  above  noted  §  2649  removes  any  further  doubt  on  this  point. 

Where  the  Suirogate' passes  over  a  pareiit  in  appointing  a  general  guard- 
ian for  the  child,  he  maly  provide,  so  far  as  the  guardianship  of  the  person 
is  concerned,  for  parerital  access  under  proper  regulations.  D'erickson  v. 
Derickson,  4  Dtem.  295.  But  Surrogate  Raixsom-  declaTed  himself  without 
power  to  direct  that  notice  of  all  acts  of  the  guardian  should  be  given  to 
the  parent  passed  over,  arid  that  hfe  should  be  consulted  in  all  that  referred 
to  the'fcknagement  of  the  child.    Matter  ofldndley,  1  Connoly,  500. 

Prior  to  1860  a  mother  who  had  remarried  was  not  looked  upon,  as  a 
rule,  with  favor  as  a  suitable  appoihtee.  SeBHoUy  v.  ChairtberlHin,  1  Redf. 
333.  Swartwout  v.  Swartwput,  2  Redf.  52.  But  the  objection  is  no  longer  a 
valid  one.  Matter  of  Hermance^  2  Dem.  1,  3.  The  paramount  considera- 
tion is  the  minor's  welfare,  and  all  questions  of  kinship  therefore  may.  be 
disregarded,  and  relatives  passed  over  in  fktvor  of  a  stranger  nominated  by 
a  minor.  Matter  of  Vandewaier,  "11,5  N.  Y.  699,  aff'g  27  Week.  Dig.  314. 
See  Matter  of  Buckler,  96  App.  Div.  397,  where  a  trust  cbmpaiiy  was  ap- 
pointed in  lieu  of  two  disputing  sisters.  And  unless  it  afBgmati^ely  ap-, 
pears  that  thei  Stirrogate  abused  bis  discretion,  or  reached  his  conclusion 
without  due  inquiry,  his  determination  will  not  be  set  aside.    Ibid.    It  has 
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been  held  to  be  such  aii  abuse  of  discretion  where  a  SuiTrogaite  failp4  tp  r^; 
quire  notice  to  be  given  to  relatives  from  whom  he  could  naturalise  ejcpect  to 
receive  fuH  information  as  to  the  minor's  eircui](ist^,nces,  or  .wii,ere  he  ^aiiled; 
to  make  proper  inquiry  into  the  fapts.  UnderhiU  v.  Dennis,  9  Paige,  202; 
White  V.  Ponieroy,  7  Barb.  640;  Matter  of  Weld},  74  N.  Y.  299. 

§  1032.  Where  infant  is  under  fourteen. — Where  an,  inf^t;  is  vpd,er 
fourteen,  and  the  appointment  of  a  guardiaii  is  necessary,  the  pode  prosric^es 
a  practice  nearly  identical  with  that  already  indicated.    The  differences  are : 

1.  The  petitioner  is  not  the  ifl[;^a^t. 

2.  The  infant  mvst  be  cited,  and:  served.  I^.  B.  Where  ijoJajHit  is,  over 
fourteen,  but  is,  incompetent  or  umpll^ng  to  petitlOjCi,  then  i|t  must,  b^^  cited 
and  served  under  §  2647,  otherwise  the  pra,ctic6  is  the  same.  The  fj^rmer 
scheme  of  a  temporary  guardian  to  act  until  infant  was  fourteen  is  re- 
pealed. All  guardians'  terms  are  coterminous  with  the  imexpired  minority 
of  the  ward,  §  2649. 

See  as  to  the  rule  hf(foi;e  the  Code,  I^atfer  of  Dyer,  5  Pajge,  53^^;  Matter 
of  NicoU,  1  Johns.  Ch.  25. 

§  1033.  Inquiry  into  the  facts  as  to  the  minor's  >  property .^tt  We  have 
quoted  §  2648,  in  §  1030,  above,  as  to  the  scope  of  the  inquiry  into  facts, 
circiunstances,  value  of  property,  and  prodijctiveness  thereof; 

It  has  already  been  stated  that  this  is  a  mo^t  material  inquiry.  Thf  bpnd 
of  the  guardian  to  be  appointed  depends,  upon  ^.  Johnson  v,  Btxc^en, 
4  Dem.  36.  The  question  of  his  suitability  may  turn  upon  it.  If ■  the 
property  be  small  in  value,  or  so  circumstanced  as  to  require  a  minimum 
of  administration,  one  may  be  eligible  who  would  be  deemed  unequal  to 
tjtie  responsibility  of  caring  for  a,  large  property  variously  inye^Je^  Or  it 
may  be  the  Surrogate  will  appoint  one  person  guardian  of  the,  person,  and 
another  guardian  of  the  property.   Mo^l^er  of  Beebe,  3,1  N.  X-  Supp-  5^^-.  . 

.Under  OfjFicial  Bonds  we  discussed  the, new  proi^fisip^n,  in  sin^,  "^- 
f ants'  estates,"  i.  e.,  pf  npt  more  than,  $2,0Q0,  wh^r^vmdpra  fcoBi^.  can  l^e 
wholly  or  partly  dispensed,  wijth.    Se^,  §.2650,  and  cases  discussed,  an^. 

§  1034.  The  appointment. — If  the^ Surrogate,  after  maldng  th^.inquiry 
contemplated  by  the  Code  is  satisfied  (a),  that  the  allegatioRSof  l^hp,  pe- 
tition are  true  in  fapt;  (fo),  th^t  the  interest  of  the  infant  vsf^l^b^  pj^o^ptsd 
by  the  apppiatment  of  a  general  guardian  of  hjs,  person,  or  pf;p|i^y,  or 
both;  (c),  that,  the  person  prppo^d  i§  a,  suitaM'?  P^i^son,  he  mjipt,  "n^ej  a 
decree  accordingly."    His  decree  may  ffllloT^r  in  general  thi^,foria: 

Surrogate's  Court 
Caption, 
Present; 

Hpn, 

Surrogate. 
Decree    appointing    In  the  Matter  of  the  Guard- 
general  guardian  un-       ianship|  of 
der    §2649,   Code   of  infant 

Civil  Procedure.  ■  On,  reading  and  filing  the  duly  yeriftetl  petition  of 

in  behalf  of  an  infant  fourteen  years  of  age, 
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Note.  If  infant  over 
14  it  may  petition  and 
may  nominate,  §  2645. 

If  infant  is  under  14 
it  will  be  by  some  one 
"on  behalf  of"  infant 
and  may  still  nom- 
inate. 


praying  for  a  decree  appointing  a  guardian  of  the  person  (or) 
(and)   estate  of  said  infant  and   the  persons 

required  by  law,  or  directed  by  the  Surrogate,  to  be  cited,  having 
been  duly  cited,  and  having  duly  appeared  (or  state  the  facts  in 
this  respect)  and  the  Surrogate  having  heard  the  aUega- ' 

tions  teid  proofs,  and  duly  inquired  into  the  facts  and  circuin- 
Aanoes  regarding  the  said  infant  his  condition  in  life  and 

surroundings  and  ascertainjed  the  value  of  personal  prop- 

erty and  of  the  income  thereof,  and  of  the  rents  and  profits  of 
real  property,  and  being  satisfied  that  the  allegations 
of  the  petition  are  true  in  fact,  and  that  the  interests  of  said 
infant  will   be   pronioted   by   the   appointmeint   of   a 

guardian;  [and  th%  nomination  of  said  as  a  fit  and  suit- 

able person  to  act  as  general  guardian  being  approved  by  the 
Surrogate]:  (note). 

Now,  on  motion  of  attorney  for 

It  is  ordered  and   decreed,  that  be   and     he  is 

hereby  nominated  and  appointed  guardian  of  the  person  (a'mj) 
(or)  estate  of  said  infant  and  upon  h        taking  an  oath 

■or  affirmation  to  well,  faithfully  and  honestly  discharge  the 
duties  of  guardian  of  the  infant  and  executing 

to  said  infant  h        b'dnd,  with  at  least  two  sure- 

ties in  the  penalty  of  dollars,  conditioned  as  prescribed 

by  law,  abd  approved  of  by  the  Surrogate,  and  filing  the  same 
with  the  clerk  of  this  court  that  letters  of  guardianship  issue  to 
h  accordingly.  (//  it  be  desired  that  the  letters  he  limited  in 
any  respect,  insert  the  appropriate  provision.) 

If  estate  is  under  %2,000,  and  bond  is  to  be  dispensed  with,  set 
forth  averment  of  fact  and  directing  cldtise  accordingly  under 


Surrogate. 

Should  the  letters  be  directed  to  be  limdted,  some  such  clause  as  the  fol- 
lowing should  be  incorporated  in  the  letters  when  issued : 

These  letters  are  limited  to  receiving  and  administering  the 
following  personal  property  of  said  infant  set  forth  in 

said  petition,  and  for  which  said  bond  has'been  given,  and  said 
guardian  is  restrained  from  reCei'ving  and  administering  iipfo'n 
any  other  personaL  property,  now  owned  by  said  infant 
or  which  said  infant  may  hereafter  become  entitled  to, 

until  the  'further  order  of  said  Surrogate  on  additional  further 
satisfactory  security. 

Or,  insert  provision  as  to  deposit  of  securities  to  reduce  pen- 
alty of  bond,  under  §  2576. 

§  1035.  Qualification  by  a  general  guardian. — We  have  already  dis- 
cussbd  §  2650  as  to  qualification  under  Official  Bonds,  and  §§  2651-52 
under  Letters. 

The  Mew  provision  for  "bondless  guardians"  is  disapproved  in  Benson 
V.  Siemons,  9^  Misc.  509,  by  Benedict^  J.,  and  in  Matter  of  Hirshfield,  88 
Misc.  399,  by  Fowler,  Surr.;  also  Haiig  v.  Hewitt,  87  Misc.  67. 

Reference  should  be  had  to  the  General  Rules  of  Practice.  Rules  52-54. 
And  it  is  to  be  noted  that  provision  may  be  locally  made  in  the  rules  of 
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the  Surrogate's  Court  for  the  examination  of  the  guardian's  sureties  as  to 
their  feufficiency  or  it  may  be  proper  to  apply  for  reducing  the  bond  by  a 
deposit  of  the  securities  ot  a  part  of  them  with  sorne  approved  depositary. 
.  It  was  held  in  Matter  of  Flynn,  58  Misc.  629,  aff'd  129  App.  Div.  907,  that 
the  statutory  provision  making  a  surety  company  equivalent  to  "two 
sufficient  sureties"  was  not  applicable  under  Rule  59.  This  rule  relates  to 
the  payment  to  a  general  guardian  of  moneys  arising  from  the  sale  of  the 
infant's  real  property  only.  DoWling,  J.,  points  out  that  §  811  of  the  Code 
is  applicable  only  where  the  bond  required  is  one  to  be  given  under  a  pro- 
vision of  the  Code  itself,  and  not  to  a  bond  given  under  a  rule  of  the  Su- 
preme Court  which  itself  controls  the  proceeds  of  the  infant's  realty. 

It  is  needless  to  add  that  if  the  guardian  or  one  of  the  sureties  become 
insolvent  or  their  circumstances  so  precarious  as  to  endanger  the  ward's 
property,  the  Surrogate  has.  power  to  require  further  security.  Genet  v. 
Tallrmdge,  1  Johns.  Ch.  5&1;  Jdonellv.  MoneU,  5  id.  283.  The  sureties 
must  justify  in  respect  of  the  particular  fund  committed  to  their  principal. 
Where  one  is  made  guardian  of  several  infants,  he  must  give  a  bond  as  to 
the  estate  of  each,  and  his  sureties  must  justify  in  respect  to  their  ability 
as  to  the  aggregate  penalties  of  the,  several  bonds.  Anonymous,  4  Hun, 
414.  And  the  guardian  unless  he  be  an  ancillary  guardian  (see  post)  may 
be  required  to  give  a  bond  in  the  county  of  any  Surrogate  to  whom  he  may 
apply  for  an  order  directing  the  tUmirtg  over  to  him,  as  guardian,  of  a 
legacy,  or  of  moneys,  or  securities.  His  bond  in  such  case  is  conditioned 
for  the  proper  application  of  the  money  or  property  delivered  to  him. 
Rieck  v.  Fish,  1  Dem.  75. 

§  1036.  Receiving  infant's  legacy  or  share. — Section  2739,  discussed, 
siib  Accountings,  provides  for  paying  a  legacy  or  distributive  share  [ex- 
cept legacies  of  $50  or  less,  or  shares  of  $150  or  less]  to  the.' guardian  of  an 
infant  "upon  his  filing  sufficient  security."  The  small  sums  can  bb  paid 
to  the  parent,  or  to  some  competent  person  with  whom  the  child  resides 
"or  who  has  some  interest  in  his  welfare."  The  money  in  either  case  is 
paid  "for  the  use  and  benefit  of  such  iiifant." 

The  former  specific  and  very  long  §  2746  is  now  repealed.  It  was  merely 
declaratory  of  the  law  as  it  stood.  The  more  concise  provisions  of  §  2739 
plus  the  sections  as  to  a  guardian's  duty  and  a  ward's  rights  are  sufficient 
to  enforce  the  one  and  protect  the  other.  The  following  decisions  are  still 
authoritative.    Thus: 

It  was  at  first  held,  under  this  former  1 1^746  tha.t  the  bond,  called  for  in 
the  second  paragraph,  wasadditional  to  the  bond  required  by  former  §  2830, 
now  §  2650,  and  that  too  although  the  penalty  of  the  original  bond  was 
based  on  the  very  amount  of  the  share  receivable  under  the  accounting 
decree.  Matter  of  Miller,  29  Misc.  272,  and  cases  on  p.  273,  But  if  i  such 
additional  bond  be  not  exacted,  the  sureties  on  the  general  bond  are  not 
released.    Accowftting  of  Brown,  72  Hun,  160.  , ,  < 

But  in  1900,  chap;  554,  the  section  was  amended  to  prevent  such  hard- 
ship by  giving  the  Surrogate  discretion  to  determine  whether  the  general 
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bond  is  ample  and  of  sufficient  amount  to  cover  such 'legacy  or  share. 
This  discretion  is  preserved  by  the  present  words  "sufficient  Security." 

Heaton,  Surr.,  in  a  careful  opinion  in  Matter  of  Fisk,  45  Misc.  299,  goes 
over  the  question  of  the  payment  by  a  testamentary  trustee  to  a  duly 
appointed  guardian  of  the  income  of  a  trust  for  the  support  and  mainte- 
nance of  the  infant.  He  may  safely  do  so,  without  seeing  to  the  applica- 
tion thereof.   See  Matter  of  Connolly,  71  Misc.  388. 

§  1037.  Parental  right  not  a  substitute  for  letters. — Section  81  of  the 
Domestic  Relations  Law  giving  a  married  woman  joint  guardianship  rights 
with  the  father  does  not  operate,  on  his  death,  to  constitute  her  "general 
guardian  "  by  virtue  merely  of  her  motherhood  and  without  letters  or  bond. 
She  cannot  therefore  without  formal  appointment  receive  a  legacy  or  dis- 
tributive share.  Matter  of  Schuler,  46  -Misc.  373,  citing  Estate  of  Burn- 
ham,  Surr.  Dec.  1896,  p.  437. 

§  1038.  Ancillary  guardianship. — Full  provision  is  made  in  the  Code 
for  letters  to  a  foreign  guardian,  that  is,  a  guardian  appointed  by  a  court 
of  competent  jurisdiction,  of  the  property  of  a  minor  residing  without  the 
State. 

§2664.    Application  for  aiwillary  ktlers  to  forngn  giidrdidns. 

1.  Where  an  infant,  who  resides  without  the  state,  and  within  the  United  Staties, 
is  entitled  to  property  within  the  state,  or  to  maintain  an  action  in  any  court  thereof, 
a  guardian  of  his  property,  who  has  been  appointed  by  a  court,  of  competent  juris- 
diction, within. the  state  or  territory  where  the  ward  resides,  and  hsfs  there  given  seP 
curity,  in  at  least  twice  the  value  of  the  personal  property,  and  of  the  rents  aqd 
profits  of  the  real  property,  of  the  ward,  may  present,  to  the  surrogate's  court  having 
jurisdiction,  a  petition,  setting  forth  the  facts,  and  patliCvlarly  whether  or  not  there 
are  any  debts  due  or  to  become  due  from  the  infant  to  a  resident  of  this  state,  and  that 
the  security  given  is  sufficient  in  amount  to  cover  the  property  sought  to  be  obtained 
through  such  letters,  and  that  the  court  had  jurisdiction  of  the  infant,  and  praying 
for  ancillary  letters  of  guardianship  accordingly.  The  petition  must  be  accompanied 
with  exeinplified  copies  of  the  records  and  other  papers,  showing  that  he  has  been 
so  appointed  and  has  given  the  security  required  in  this  section,  which  must  be 
authenticated  in  the  mode  prescribed  in  section  45  of  the  decedent  estate  law,  for 
the  authentication  of  records  and  papers,  upon  an  appUcatipn  for  ancillary  letters 

._  testamentary,  or  ancillary  letters  of ,  administration.  Such  petition  and  authenticated 
records  and  papers  shall  be  conclusive  eoidence  of  the  facts  therein  set  forth  in  any  court 
of  this  state. 

2.  Where  an  infant,  who  resides  without  the  state,  and  within  a  foreign  country 
'■    is  entitled  to  personal  property  within  the  state,  or  to  maintain  an  action,, or  special 

proceeding  in  any  court  thereof  r^pe'cting  such  personal  property,  a  guardian  of 
his  property,  authorized  to  act  as  such  within  the  foreign  country  where  the  ward 
resides,  may  apply  to  the  surrogate's  court  of  the  county  where  such  personal  prop- 
erty or  any  part  thereof  is  situated,  for  aincillary  letters  of  guardiaridiip  on  the 
personal  estate  of  such  infant  and  the  person  so  authorized  must  present  to  the 
surrogate's  court  having  jurisdiction  a  petition  setting  forth  tiie  facts  and  such 
additional  allegations  r^arding  debts  and  security  as  required  in  subdivision  one 
;  of  this  geGtiQn,.and  praying  for  ancillary , letters ;Of  guardianship  on  the  personal  es- 
tate of  such  infant,  The  petition  must  be  accompanied  with  the  exemplified  cop- 
ies of  the  records  and  other  papers  showing  the  appointment  of  such  foreign  guardian, 
or  where  such  foreign  guardian  has  not'  bfeen  appointed  by  any  court,  with  other 
proof  of  bi§  .authority  to  act  as  such  guardian  wjthin  3«?b  foreign  country,  and  al$q 
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with  proof  that  pursuant  to  the  laws  of  such  foreign  country,  such  fordgn 
guardian  is  entitled  to  the  rPQSsession  of  the  ward's  p^song,!  estate.  Exemplified 
copies  of  the  records,  where  used  pursuant  to  this  subdivision,  must  be  authenticated 
by  the  seal  of  the  court,  or  oflScer,  by  whidh  or  fey  whom  sucli  foreign  guardian 
was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of  the  record  thtt-eof , 
and  the  signature  df  a  judge  of  sudh  court,  or  the  signature  of  such  officer  and  of 
the  clerk  of  such  court  or  officer,  if  any;  and  must  be  .further  authenticated  by  the 
certificate,  under  the  principal  seal  of  the  department  o^  foreign  affairs,  or  the  depart- 
ment of  justice  of  such  countiy,  attested  by  the  signature  or  seal  of  a  United  States 
consul.  Such  petition  and  authenticated  records  and  papers  shall  be  conclusive 
evidence  of  the  facts  therein  set  forth  in  any  court  of  this  state. 

Former  §  2838  of  this  Code.    From  L.  1870,  c.  59,  §  1;  L.  1875,  c.  442;  L.  1889, 
c.  263;  L.  1892,  c.  576;  L.  1897,  c.  492;  L.  1909,  c.  65. 

This  section  covers  the  case  of  any  foreign  guardian,  whose  appointment 
onr  courts  could  be  expected,  in  comity,  to  recognize.  The  requirements 
laid  down  are  such  as  to  safeguard  as  fully  as  is  reasonable,  the  interests 
of  liie  nonresident  minor.  The  only  one  who  can  petition  is  the  foreign 
guardian.  And  there  is  no  provision  for  joining  anyone  with  him  in  the 
guardianship  here.  MaUer  of  Breese,  92  Misc.  650.  The  foreign  letters 
are  only  recognized  as  giving  the  guardian  a  status  to  petition  in  our  courts 
for  the  ancillary  a,ppointment  {West  v.  Gunther,  3  Dem.  386),  but  do  not 
operate  in  and  of  themselves  to  give  him  a  right  to  the  custody  of  the 
property  here.  Trimble  v.  Dzieduzyiki,  57  How.  208;  Morrell  v.  Dickey, 
.1  Johns.  Ch.  153 ;  McLoskey  v.  Reid,  4  Bradf .  334.  Jurisdiction  in  guardian- 
ship is  conditioned  not  by  citizenship  but  by  locus  of  property  or  the  in- 
fant's being,  within  the  State.   McLoskey  v.  Reid,  4  Bradf.  334. 

So  without  local  recognition  the  guardian  appointed  elsewhere  cannot 
assert  rights  here  for  his  ward  by  virtue  of  such  foreign  letters.  He  must 
get  local  letters.  Morrell  v.  Dickey,  1  Johns.  Ch.  153;  WiUiams  v.  Storrs, 
6  id.  353 ;  McLoskey  v.  Reid,  supra.  Where  the  English  Court  of  Chancery, 
when  refusing  to  award  the  custody  of  the  minor  to  the  American  guardian, 
decreed  that  the  guardian  should  transmit  the  income  of  the  minor's  prop- 
erty to  England,  to  be  disposed  of  under  the  direction  of  that  court,  the 
Surrogate  refused  permission  to  the  guardian  to  transmit  thejunds  abroad. 
Matter  of  Dawson,  3  Bradf.  130.    See  also  Matter  of  Biolley,  1  Tuck.  422. 

The  Code  safeguards  are  clear  and  distinct.  The  foreign  guardian  must 
show  appointment  (a)  by  a  court  of  competent  jurisdiction,  (6)  of  the 
State,  territory  or  country,  where  the  ward  resides  (not  of  some  other 
State. only).  Griffin  v.  Sarsfield,  2  Dem.  4.  Secondly,  he  must  show,  if 
his  appointment  be  within  the  United  States,  tha,t  he  has  given  security 
as  required  by  §  2654,  or,  if  his  appointment  be  in  a  foreign  countty,  that 
under  its  law  he  is  entitled  to  the  possession  of  the  ward's  personal  estate. 
Thirdly,  he  must  show  whether  there  are  any  New  York  creditors  of  the 
infant. 

That  is  to  say,  he  must  prove  the  foreign  law,  and  the  existence  of  the 
facts  making  it  applicable;  for  example,  if  the  foreign  law  makes  it  a  pre- 
requisite that  he  should  give  a  bond,  he  must  show  that  he  has  given  the 
bond  so  required.    Section  2654  requires  the  foreign  guardian  to  present 
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a  petition.  This  means  of  course  (as  fdrmer  §  2838  Tead)  "duly  verified," 
§§  2519-2520.  In  Matter  of  Whittemore,  1  Connoly,  155,  doubt  was  ex- 
pressed as  to  the  regularity  of  an  appointment  based  upon  a  petition  veri- 
fied by  the  petitioner's  attorney.  The  doubt  would  seem  to  be  unfounded. 
Nor  does  it  seem  necessary  to  cite  and  use  the  method  referred  to  in  Russell 
V.  Hartt,  87  N.  Y.  18,  where  a  power  of  attorney  was  rehed  on  to  give 
another  than  "the  executrix  the  right  to  present  a  will  for  probate.  The 
words  "duly  verified"  clearly  contemplate  a  verification  under  the  Code, 
under  which  in  a  proper  case  the  attorney's  verification  is  ample,  if  the 
necessary  allegations  are  set  forth. 

As  to  the  Surrogate  having  jurisdiction,  the  locus  of  the  property  de- 
termines that.  Wliere  the  property  is  stock  of  a  domestic  corporation  the 
rule  laid  down  in  Matter  of  Arnold,  114  App.  Div.  244  (a  transfer  tax  case), 
is  doubtless  the  one  a,p,plicable,  to  wit:  that  such  stock  is  property  within 
the  county  wtiere  the  corporation  has  its  principal  place  of  business. 

These  provisions  'for  an  application  by  the  foreign  guardian  for  an  an- 
cillary appointment,  are  not  to  be  taken  as  preventing  a  nonresident  minor, 
over  fourteen,  having  property  in  this  State,  from  petitioning  the  proper 
Surrogate  for  the  appointment  of  a  resident  general  guardian.  Johnson 
V.  Borden,  4  Dem.  36. 

§  1039.  Same  subject — ^The  procedure. 

§  2666.     Procesdings  thereupon. 

Where  the  surrogate  is  satisfied  upon  the  papers  .presented,  as  prescribed  in  the 
last  section,  that  the  case  is  within  that  section,  and  that  it  will  be  for  the  ward's 
interest  that  aneiUary  letters  of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingly.  Such  a  decree  may  be 
made  without  a  citation,  or  a  citation  may  issue  to  such  persons  as  the  surrogate 
thinks  proper,  to  show  cause  why  tiie -prayer  of  the  petition  should  not  be  granted. 
But  before  the  ancillary  letters  are  issued,  the  surrogate  must  direct  that  any  debts 
appearing  to  be  due  or  owing  from  the  infant  to  residents  of  this  state  be  paid  or 
security  given  therefor. 

Former  §  2839  of  this  Code.  From  L.  1870,  c.  59,  §  1;  L.  1875,  c.  442;  L.  1892, 
C.576. 

The  Surrogate  must  be  satisfied  the  application  is  within  §  2654.  Where 
on  the  hearing  it  appeared  that  in  the,  foreign  jurisdiction  the  petitioner 
had  merely  given  an  undertaking  without  penalty  or  seal,  and  not  such  a 
bond  as  our  statute  required,  the  Surrogate  refused  to  make  the  appoint- 
ment, as  the  statute  then  required  a  "bond"  as  distinguished  from  the 
"security"  now  required.  In  re  fitch,  3  Redf.  457.  As  the  statute  now 
stands,  the  word  "security"  doubtless  means  such  as  is  required  by  the 
foreign  court,  with  the  limitation  that  it  must  be  "in  at  least  twice  the 
value  of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property  of  the  ward."  But  §  2654  requires  that  the  security  be  "  sufiicient 
in  amount  to  cover  the  property  sought  to  be  secured." 

The  petition  should  be  substantially  as  follows: 
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Surrogate's  Courtj 
County  of 


Petition  under 
§2664,  Code  of  Civil 
Procedure. 


Title. 


To  the  Surrogate's  Court',  County  of 

The  petition  pi    .,  of  respectfully  shows  to  this 

court  and  alleges: 

I.  That  .your  petitioner  is  the  general  guardian  of  the  prop- 
erty* of  a  riiinor,  duly  appointed  by  the  court,  a 
court  of  competent  jurisdiction  under  the  laws  of  the  (name  the 
stccteor  territory)  where  your  petitionra-  and  said  ward  reside, 
and  your  petitioner  has  there  given  security,  in  at  least  twice 
the  value  of  the  personal  property,  and  of  the  rents  a,nd  profits 
of  the  real  property  of  the  said  ward,  as  will  more  fully  appear 
from  the  exemjpUfied  copies  of  the'  record's  and  other  papers, 
accompanying  this  petition,  showing  that  he  has  been  so  ap- 
pointed and  has  given  the  security  required  by  §  2654  of  the 
Code  of  Civil  Procedure.,  Or  if  petitimieris  guardian  pf  a.  ■ta^fd 
residing  in  a  foreign  country,  say: 

la.  That  your  petitioner,  a  resident  of  is  authorized 

to  act  as  general  guardian  of  the  property  of  a  minor, 

a  resident  of  [name  the  forrelgn  country)  by  virtue  of  {heire  allege 
the  law,  air  the  appoinimerd  of  a  court,  in  the  said  country)  as  will 
more  fully  appear  from  the  exemplified  copies  of  the  records  and 
other  papers,  showing  your  petitioner's  authority  to  act  as  such 
(note  language  of  §  2654,  If  2)  accompanying  this  petition,  and 
your  petitioner  also  alleges  that  pursuant  to  the  laws  of  such 
foreign  country  your  petitioner  is  entitled  to  the  possession  of 
said  ward's  personal  estate. 

II.  And  your  petitioner  shows  that  there  is  property  (note) 
within  the  state  of  New  York  to  which  said  ward  is  entitled  (or 
that  said  ward  is  entitled  to  maintain  an  action,  or  special  pro- 
ceeding in  the  state  of  New  York)  to  (here  slate  nature  of  action 
and  parties  thereto). 

III.  //  any  debts  are  due  front  the  ward's  estate  to  residents 
of  the  state,  allege  the  fact  spedfkally,  giving  creditors'  names,  adn 
dresses  and  arnourd  of  claim. 

IV.  That  the  security  given,  as  aforesaid,  by  your  petitioner 
is  suflScient  in  amount  to  cover  the  property  sought  to  be  se- 
cured under  the  ancillary  letters  herein  prayed  for. 

Wherefore, :  your  petitioner  prays  that,  ancUlary  letters 
of  guardianship  of  the  property  (say  persoruil  only  if  petitioner 
is  guardian  in,  a  fgreign  country)  of  said  a  minor  be 

granted  to  your  petitioner. 
(Date.) 

(Signature.) 
(Vedfication.) 

§  1040.  Effect  of  ancillary  letters. 

§  2666.    Effect  of  such  letters.  , 

Ancillary  letters  of  guardianship  Sire  issued  as  prescribed  iii  the  last  section, 

without  security  except  as  provided  in  that  section  and  without  an  oath  of  office. 

If  issued  in  a,  case  provided  for  in  subdivision  one  of  section  2654,  they  authorize 


Note.  .  Where  the 
guardian  is  from  a 
foreign  country  he  can 
only  claim  persorial 
property.  Where  he  is 
from  another  state  or 
territory  there  is  no 
such  restriction.  See 
§  2654. 
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the  person  to  whom  they  are  issued  to  demand  and  receive  the  personal  property, 
and  the  rents  and  profits  of  the  real  property  of  the  ward;  to  dispose  of  them  in 
like  manner  as  a  general  guardian  of  the  property  appointed  as  prescribed  in  this 
article;  to  remove  them  from  the  state,  and  to  maintain  or  defend  any  action  or 
special  proceeding  in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in  subdi- 
vision two  of  section  2654,  such  ancillary  letters  of  guardianship  authorize  the 
person  to  whom  they  are  issued  to  demand  and  receive  the  personal  property  of 
the  ward,  and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property  appointed 
as  prescribed  in  this  article,  and  to  maintain  or  defend  any  action  or  special  pro- 
ceeding resipecting  such  personal  property  in  the  ward's  behalf.  But  in  neither  case 
do  such  letters  authorize  such  ancillary  guardian  to  receive  from  a  resident  guardian, 
executor,  or  administrator,  or  from  a  testamentary  trustee,  subject  to  the  jurisdic- 
tion of  a  surrogate's  court,  money  or  other  property  belonging  to  the  ward,  in  a 
case  where  letters  have  been  issued  to  a  guardian  of  the  infant's  property,  from  a 
surrogate's  court  of  a  county  within  the  state,  upon  an  allegation  that  the  infant 
was  a  resident  Of  that  county,  except  by  the  special  direction  made  upon  good  cause 
shown,  of  the  surrogate's  court  from  which  the  principal  letters  were  issued;  or 
unless  the  principal  letters  have  been  duly  revoked. 
,   Former  §  2840  of  this  Code,    From  L.  1870,  c.  69,  §  1;  L.  1889,  c.  263. 

The  provision  of  §  2654  nxust  not  be  disregarded,  as  to  the  payment  of 
any  debts  due  from  the  ward's  estate  to  local  creditors. 

In  §  1035  above,  it  is  indicated  that  a  guardian  appointed,  say  in  New 
York  County  where  his  bond  is  filed,  may  not  demand  of  the  Surrogate, 
say  of  Erie,  payment  of  property  due  his  ward  in  that  Surrogate's  juris- 
diction, without,  if  required,  filing  a  bond  there  conditioned  for  the  proper 
application  of  the  money.  And  in  §  1036  the  rule  is  stated  t.bat  a  general 
guardian  to  whom  his  ward's  legacy  is  directed  to  be  paid  may  have  to 
give  an  additional  bond.  See  Estate  of  Flagg,  10  N.  Y.  St.  Rep.  694;  Low- 
man  V.  R.  R.  Co.,  85  Hun,  188.  But,  while  a  domestic  guardian  may  b.e  re- 
quired to  give  such  a  bond,  it  seems  it  cannot  ordinarily  be  required  of  an 
ancillary  guardian.  Section  2656  expressly  provides  that  ancillary  letters, 
if  granted,  shall  be  issued  without  security  except  as  provided  in  §  2655 
and  the  ancillary  guardian  shall  thereupon  be  authorized  to  demand  and 
r-eceive  th^  personal  property  of  the  ward,,  and  to  remove  the  same  from  the 
State.  In  re  Hunt's  Estate,  34  N.  Y-  Supp.  1088.  In  the  case  cited  Arnold, 
Surrogate,  held  that,  the  receipt  of  the  ancillaiy  guardian  would  be  a,  full 
protection  to  the  executprs  in  paying  over  to  him  the  legacies  in  question. 
Thessxieeptipn  in  §  2655  is  where  the  security  given  abroad  is  not  "  suffix 
cient  in  amount  to  cover  the  property  sought  to  be  secured."  If  it  were 
not,  the  Surrogate  by  direct  inference  has  power  to  require  additional 
security.  But  probably  it  would  only  be  exacted,  in  case  of  such  insuffi- 
ciency, to,  protect  local  creditors.  If  there  be  noije,  there  is  no  one  else 
in  this  State  to  be  protected  by  the  additional  bond. 

§  1041.  Revocation  of  letters  of  guardianship.^The  letters  of  a  general 
guardian  may  be  revoked.  This  appUes  to  ancillary  letters.  Johnson 
V.  Johnson,  4  Dem.  93. 

The  subject  is  fully  covered  in  the  chapters,  ante,  on  Letters. 
. ,  It  is  merely  helpful  to, add  a  word  as  to  resigjiations.   The  rul^  is  appirox- 
imately  the  same  as  in  cases  of  trustees,  except  that  the  persqii?!,}  care  of 
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a  human  being  differentiates  a  guardianship  frdin  the  mere  trustee  ad- 
ministration of  a  fund. 

This  voluntary  application  may  be  made  "at  ajiy  time,*'  but  good  and 
sufficient  reasons  for  the  resignation  must  be  exhibited.  The  decisions 
in  relation  to  a  resigna;tion  of  his  trust  by  *a  testamentary  trustee  are  more 
or  less  pertinent.  The  distinction  will  probably  be  madie  which  arises  out 
of  the  element  of  personal  trust  and  confidence  reposed,  by  the  testator  or 
nominator,  in  the  guardian  by  will  or  deed,  as  distinguislieci  from  the  Surro- 
gate's appointee.  Ordmarily,  however,  the  Surrogate  will  not  insist  upon 
the  retention  of  his  functions  by  one  to  whom  the  duties  of  guardianship 
have  become  irksome  or  burdensome.  The  am?pie  provisions  of  the  Code 
as  to  requiring  an  accounting,  and  the  remedies  against  the  guardian  and 
his  sureties  make  the  personality  of  the  incumbent  less  important  than 
in  cases  of  testamentary  trusts. 

Guardians'  appUcations  to  be  allowed  to  resign  have  been  allowed  for 
such  reasons  as  the  following:  that  the  guardian's  relations  to  the  trustee 
of  the  estate  in  which  the  ward  is  a  person  interested  are  unfriendly  and 
Utigious  {In  re  Wright,  20  N.  Y.  Supp.  86);  that  the  ward  prefers  that 
another  person  should  act.  Ibid.  It  must  appear  that  the  interests  of  the 
ward  will  not  be  prejudiced  if  the  resignation  is  accepted.  The  decree 
follows  the  accounting  and  turning  ovet  the  Ward's  estate  under  the  Surro- 
gate's directions. 

§  1042.  Appointment  of  successor. — The  Code  proivides: 

§  2669.    Appmntmeni  of  successor. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office  on  accduiit  of 
resignation,  removal,  or  death,  a  general  gdtirdfeh  may  be  Sipfpointed  by  the  surro- 
gate's court,  with  all  the  powers  conferred  by  the  will  or  deed  and  with  the  effect 
prescribed  in  section  2563  of  this  chapter;  unless  such  an  appointment  would  con- 
travene the  express  terms  of  the  will  or  deed. 

Former  §  2860  of  this  Code. 

Where  a  general  guardian,  who  was  duly  appointed,  either  by  a  court 
of  competent  jurisdiction  of  the  State,  or  by  the  will  or  deed  of  the  child's 
father  or  mothet,  dies,  or  becomes  incompetent  or  disqualified,  or  refuses 
to  act,  or  has  been  removed,  the  Surrogate  has  power  to  entertain  an  ap- 
plication foi"  the  appointment  of  a  successor  guiardiaii.  Upon  such  an  ap- 
pUcation  the  practice  is  as  already  stated. 

As  the  fact  of  the  removal  of  the  former  guardian  is  jurisdictional,  since 
the  appointment  of  a  successor  depends  on  the  termination  of  the  prior 
incumbency,  it  is  evident  that  the  application  should  not  be  made  until 
the  prior  guardian  is  actually  removed.  This  occurs  ujjbn  the  entry  of  the 
decree  discharging  him,  which  is  not  until  after  the  accounting  is  had  and 
the  fund  turned  over.  That  the  papers  are  "inarked  for  decree"  subject 
to  the  passing  of  the  guardian's  account,'  is  not  enough,  hot  even  when 
they  have  been  so  marked  and  the  accounting  has  been  had,  and  no  ob- 
jections filed,  can  the  application  be  begun  oh  the  assumption  the  decree 
will  be  signed.    If  the  accounting  party  unreasonably  delays  the  entry  of 
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tixp.  decree,  ao,  order  tp  show  cause  can  be  had  to  expedite  the  matter, 
or  if  the  delay  is  necessary,  the  infant  can  be  provided  for  ad  interim  by 
proceedings  iinder  §  2664. 

The  infant's  right  to, nomiiiate  the  successor,  of  course,  depends  upon 
whether  he  i^  over  fourteen  years  of  age  or  not. 

Where  he  is  under  fourteen  it  is  proper  for  the  relative  or  next  friend 
to  be.  diligent  in  initiating  the  application,  particularly  where  there  exist 
any  relations  of  hostility.  Where  two  relatives  are  in  conflict  in  such^ 
matter,  and  the  Surrogate  can  discern  that  the  real  cause  of  discord  is  the 
de^re  to  control  the,  infant's  estate,  the  Surrogate,  who  has  the  powet  to 
nominate  the  temporary  guardian,  will  weigh,  especially  the  interests  pf 
the  child  ill  the  designaiiion  of  the  guardian  of  the  person. 

§  1043.  Supervision  and  control  of  a  general  guardian.— Sections  2660- 
2664,  deal  with  the  powers,  of  the  court  to  supervise  and  control  a  general 
guardian  and  to  settle  his  accounts.  These,  of  course,  are  particular  proT 
visions.   The  general  power,  is  given  by  §  2510,  subd.  6. 

§  1044.  Annual  inventory — Account. — In  the  first  place,  it  is  made 
his  duty  to  file  an  annual  inventory  and  account. 

§  2660.    Guardian ,  to  file  annwA  irwentory  and  account. 

A  guardian  off  an  infant's  property  must,  in  the,  month  of  January  of  reach  year, 
88  long  aa  any.of  the  infajitfs  property,  or  of  the  proceeds  thereof,  remains  under  his 
control^  file  in-  the  surrogate's  court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  description,  of -s  each 
artiede  or,  itjsm.of (personal  property  of  his  ward^.  received  by  him,  since  his  appoint- 
ment, or  since  the  filing  of  the  last  annual  inventory,  as  the  case  requires;  the  value 
of  each  article  or  item  so  received;  a  list  of  the  articles  or  items,  remajning  in  his 
hands;  a  statement  of  the  manner  in  which  he  has  disposed  of  each,  article  or  item, 
no;t  remaining,  in  his  hands;  and  aiull  description  of  the  amount  and  nature  of  each 
investment  of. money,  madejby,him. 

2.  A  full  and  true  account,  in  form  of  debtor  and. creditor,  of  all  his  receipts  and 
disbursements  of  money,  during  the  preceding  year;  in  which  he,  must  charge  him- 
self ,withiany  balance  remaining  in. his  hands,  when  the  last  account  was  rendered, 
and  must  distinctly  state  the  amount  of  the  balance- remaining  in.  his  hand^,  at 
the  conclusion, of  the  year,  to  be. charged  to  him  in^the  next  year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  bond;  if  ina,tvj^.  persons 
whether  they  are  living;  and  whether  the  security  of;  the  bond  has  become  .impaired. 

Fonner  §§  2842,  2855  of  this  Code.    From  L.  1837,  c.  460,  §57;  L.  1913,  c.  533. 

This  sectipii  does  not:  require.the  service  of  this  intermediate  or  informa- 
tory  account  upon  the  guardian's  sureties,  but  it  is  proper  thisishguid  be 
done  if  requested'by  them,  as  it  has  been  held  that  a  refusal  so  to  do  may 
justify  the^urrogate  in  inakipg' an  order,  on  the  application  of  the  sureties, 
requiring  the  guardian  to  file  a_new  bond  or  be  removed  from  pflBce.  Ma<- 
ter.ofSvshnea,17,'i!i.X.^t,Rep.SlS. 

It  is  the  practice  to  do  so,  and  tends,  to  maintain  the  proper  relation  of 
confidence  which  the  surety  or  surety  company  drouldhave  to  the  guardian, 
and  especially  to  the  guardiaj^'s  attorney. 

This  section,  in  the,  second  place,  is  directory  only.  That  is  to, say,  if 
the  guardian  fails  to  fiile  the  inventory  and  acqount  he  cannot,  be  removed 
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therefor.  It  gives  the  Surrogate  the  authority  for  making  an  order  requir- 
ing him  to  do  so,  for  disobedience  of  which  order  he  may  be  removed.  Led- 
with  V.  Union  Trust  Co.,  2  Dem.  439.  But  it  doe^  not  give  anyone  else  the 
right  to  apply  for  such  an  order.  Welch  v.  Gallagher,  2  Dem.  40.  The  pro- 
ceedings are  ex  -parte,  and  are  made  wholly  dependtot  upon  the  Surrogate 
for  their  fulfilment.  Ihid.  Provision  is  made  under  other  sections  •for 
compelling  a  judicial  settlement  of  a  guardian's  account. '  Se!e  Dr'aper  v. 
Anderson,  37  Barb.  168;  Matter  of  Hdwley,  104  N.  Y.  250,  264.  But  the  . 
account  under  §  2660  is  intended  merely  to  inform  the  court  as  to  the  man- 
ner in  which  the  guardian  is  discharging  his  trust,  and  not,  as  the  CouVt  of 
Appeals  observed  {Matter  of  Hawley,  supra,  at  p.  266),  '-to  confei"  juris- 
diction upon  the  Surrogate  to  judicially  settle  the  guardian's  accounts  wMle 
the  guardianship  continues."         •  -      '  •      ■' 

The  inventory  and  account  under  §  2660,  Code  Civ.  Proe.,  is  furnished 
in  printed  form  by  the  Surrogate's  office.  ■ 

§  1045.  Filing  the  inventoiy  and  account — ^The  affidavit. 

§2661.    Affidavit  to  be  annexed  thereto.       ..  .  ,,..,  !■,  ij'.  .,:    ■ ,,';      j 

With  the  inventoiy  and  account,  filed  as  prescribed  in  the  last  section,  must  be 
filed  an  affidavit,  which  must  be  made  by  the  guardian,  unless,  for  gooddSiisfi  shown 
in  the  affidavit,'  the  surrogate  permits  the  same  to  be  made  by  an  agent  or  at- 
torney, who  is  cognizant  of  the  facts.  The  affidavit  must  State,  in  substarice,  that 
the  inventory  and  account  contain;  to  the  best  of  the  affiant's  kilowledge  and 
beUef,  '  :  .''     < 

(1)  a  full  and  true  statement  of  all  the  guardian's  receipts  and  disbursements, 
on  account  of  the  ward; 

(2)  and  of  all  money  and  other  personal  property  of  the  ward,  which  have  come 
to  the  hands  Of  the  guardian,  ■      . 

(3)  or  have  been  received  by  any  other  person  by  his  order  or  authority,  or  for 
his  use,  since  his  appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  ease  requires;        ■■■'■■.'■.-. 

(4)  and  of  the  value  of  all  such  property;  ' 

(5)  together  with  a  full  and'  true  statement  and  account  of  the  manner,  in  which 
he  has  disposed  of  the  same, 

(6)  and  of  all  the  property  remaining  in  his  hands,  at  the  time  of  filing  the  in- 
ventory and  account; 

■  (7)  and  a'  full  and  true  description  of  the  amount;  and  nature  of  each  investment 
made  by  him,  since  his  appointment,  or  since  the  filitig  of' the  last  annual  inventory, 
and  account,  as  the  case  requires; 
"'  (8)  and  that  h^'does  not  know  of  any  error  dr  omission  in  the  ihventorjr  or' ac- 

count, to  the  prejudice  of  the  ward.  ' 

Former  §  2843  of  this  Code.    From  L.  1837,  ,c.  460,  §,§  57,  58, 
§  2662.    Annpal  examination  of  guat^^iwu's.  accou^^    . , ,  .    .    , 

,  In  the  month  of  February  of  eadi  year,  and  thra-eafter  un^il  completed,  the  suiv 
rogate  inust,  for  tte  purposes  specified  in  the  next  section,  examine  or  cause  to' be 
examined,  under  his  direction,  all  inventories  and  accounts  of  ^ardiaris  filed  Bince 
the  first  day  of  February  of  the  preceding  ydar.  The  examination  may  be  made' by 
the  clerk  of  the  surrogate's  court,  or  by  a  person  speoiajlly  appointed  by  the  suifrpgate 
to  make.it,  who  must,  before  he  enters  upon  the  examinfltion,  sy^bsqribe  and  take, 
before  the  suifrpgate,  and  file,  ,with  the  clerk  of  the  surrogate's  court,  an  oath  faith- 
fully to  execute  his  duties,  and  to  makfe  a  true,  report  to  tli6  surrbgaie.  Foriner 
§^844,  Code;  from  L.1837,c.460;'§  58.' SeieL.188i;c.  535.       ■  ■ 
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§2663.    Preceedirigs,  when  aecourU  defective,  etc.    ■    ', 

If  it  appears  to  the  surrogate,  upon  an  esiaminatipn  made  as  prescribed  in  the 
last  section,  or  by  the  report  of  sjich  special  examiner,  that  a  guardian  of  an  infant's 
property,  has  omitted  to  file  his  annual  inventory  or  account,  or  the  affidavit  re- 
lating thereto  as  prescribed  in  the  last  section  but  one; 

Or  if  the  surrogate  is  of  th^  opinion;  that  the  interest  of  the  ward  requires  that 
the  guardian  should  render  a  more  full  or  satisfactoiy  inventory  or  account; 

Or  where  the  surrogate  has  reason  to  believe  that  sufficient  cause  exists  for  the 
guardian's  removal, 

The  surrogate  may,  in  his  discretion,  appoint  a  fit  and  proper  person  special 
guardian  of  the  ward,  for  the  puipOse  of  filing  a  petition  in  his  behalf,  for  the  re- 
moval of  the  guardian,  and  prosecuting  the  necessary  proceedings  for  that  purpose. 

And  in  a  like  case  where  said  special  examiner  has  been  appointed,  the  surrogate 
shall  make  an  order  appointing  said  examiner  special  guardian  of  such  infant  with 
authority  to  procure  the  filing  .of  an  amended  account  or  a  proper  account,  and  to 
prosecute  a  proceeding  for  the  removal  of  such  guardian  when  necessary. 

The  surrogate  in  aU  cases  of  examination  or  prosecution  as  aforesaid  shall  fix  the 
fees  and  compensation  of  such  special  exaihiner  and  special  guardian,  and  may  in 
his  discretion  make  an  order  charging  them  in  whole  or  in  p'art  upon 

The  guardian  personally, 

The  fund  in  his  hands. 

Or  upon  the  county. 

In  which  latter  case  he  shall  certify  the  items  thereof  to  the  board  of  supervisors 
of  the  county  or  in  the  city  bf  New  Yol-k  to  the  proper  officers,  and  the  same  shall 
be  audited  and  paid  as  other  county  or  <aty  charges. 

Former.  §§2844,  2845  of  this  Code.    From  L.  1837,  c.  460,  §  60. 

These  sections  do  not  require  extended  discussion. 

§  1046.  Powers  and  duties  of  guardians. — (See  §  1051,  post.)  Any 
person  who  takes  possession  of  an  infant's  property  takes  it  in  trust  for  the 
infant,  and  will  be  held  to  the  same  deigree  of  responsibility  as  if  he  had  been 
formally  appointed  to  the  office  of  guardian.  Cromwell  v.  Kirk,  1  Dern. 
599.  New  §  2664a  applies  to  him.  He  must  keep  the  trust  fund  separate 
from  his  own  funds^  deposit  it  earmarked  with  the  trust  relation,  under 
penalty  of  a  misdemeanor.  Eveiy  general  guitrdian  (also,  every  "guardian 
in  socdge"),  whethei*  testamentaty  or  appointed,  is  required  safdy  to  keep 
the  things  that  he  niay  ha.ve  in  his  custody  belonging  to  his  ward,  and  the 
inheritance,  and  not  to  make  or  buffer  any  waste,  sale,  or  destruction  of 
such  things  or  inheritance.  The  general  guardian  of  infants  who  are  lega- 
tees of  personal  property  consisting  of  specific  stock  has  power  to  sell  snch 
stock  at  a  price  which  is  adequate;  hence  whensUch  infants  are  left  stock 
in  a  private  corporation,  the  guardian  may  sell  the  same  to  other  legatees 
managing  thie  business  if  the  price  be  fair.  Such  sale  at  most  is  voidable 
on  the  ground  that  the  price  was  inadequate.  Cabbie  v.  Cabbie,  111  App. 
Div.  426.  He  must  kefep  up  and  ststain  the  houses,  gardens,  and  other 
appurtenances  to  the  ward's  lands,  by  and  with  the  issues  and  profits 
thereof,  or  with  such  other  moneys  of  the  ward  as  are  in  his  hands;  and 
deliver  the  same  to  the  waM,  when  he  comes  to  full  age,  in  as  good  order 
and  condition,  at  least,  as  the  guardiain  received  the  same,  inevitable  de- 
cay and  injury 'only  excepted.  He  is  to  answer  to'  his  ward  for  the  issues 
and  profits  of  real  estate  ifeceived  by  hirii'by  a  lawful  account;  and  if  the 
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guardian  makes  or  suffers  any  waste,  sale,  or  destruetion  ofnthe  inberjtance, 
he  shall  lose  the  custody  of  the  same  and'the  waa'd,  aind  shall forfteit; to  the 
ward  thrice  the  sum  at  which  the  damages  shall  be  taxed  by  th«  jUry. '  dons. 
L.  1909,  chap.  19,  §  83;  Laws  1896,  ch^p.  2,72,  §^3,  as  amended  Lp,ws, 
1903,  chap.  369y  re^nacting  2  E,  S,,|153„i§  30,,  21. 

"A  guardian  OT  socage  has,  so  far  as.the  exigenciesiof  the  case  at, bar  de- 
mand, the  same  powers  and  duties  over  hifr  ward^s  estate  as  a  general 
guardian.  A  general  guardian.has  the  power,  and  in  some  instances  it  is  an 
imperative  necessity  and^duty,  to  apply  persona,!,  property  of , his  ward  to  the 
payment  of  a  mortgage  ou  lajidi  tpt  which,!  his  wardr,,sjijficfei^fy  Banks  v. 
Taylor,  10  Abb.  Pf;  199;  AinsworthVi  AldrkJi,  15 Week:  Dig.  199.  Ordina- 
rily, the  administrators  would  not  be  allowed  the  credit  of  such  pajfment, 
but,  inasmuch  as  on,e  of  them  is  the  guardian  in  socage  of  the  infants,  I  am 
of  opinion  that, so  much  qf  their  persoiial  prpperty  as  Is  a,  proportionate  part 
of  their  share  in  the  payment  shoijldi  be  a,UQwed.  Thjeajiwuiit  of  thccon- 
tribution  of  the  life  tenant  and  remaindermen  shouldibe  computed:  and  the 
administrators  charged  with  the  excess  of  the  infants'  proportion,  with 
interest."    Per  Ransom,  Surr.,  in  Matter  of  FarrelljK.  Y.  L.  J.,  July  i,  1892. 

As  to  thiC' powers  of  a  gu^rdig^  ip,  respept  jto,  prpperty,  see.  Banks  v. 
Taylor,  10  Abb.  Pr.  199;.  M fitter. of  Riekg,r4,  15|Abl?v  (N.  S,)  6^  WMie  v. 
Parker,  8  Barb.  48;  HassairdiVi  Rowci  11  id  22;.Swa'ntwond'V..O0hSf  52  id. 
622;  Thacker  v.  H^derson,  63  id.  271;  PouUneyv.  BandaU,  9  <B'osw.  232; 
Hoyt  V.  Hilton,  2  Edw.  202;  I^nathe  v,.  Kais^,  2,  Kun,  J5,l5i  ,Willi.da  v. 
Taggart,  17  idi  SiliyWUeox^v,.  VanS^^o^^jAQsi^-  3!^^;  <Mlp^f^  vuS^cp-s, 
10  JohnSi  435;  Genet.y.  Tall)mdge,l  Johns.  |Gb.,  Sfil,;.  T/iompsori  v,  B^Qwt),, 
4  id.  619;  Eieldv.  Sehieffelin,  7  idy  150;  Copley^v..Q'.Neiir^  Lans.  214;  ho^y- 
Purdy,  2  id.  422;  Bostwick  v.  .Affcijis^^S-N.  Y.  5^;. Chapman y:.  T.ibl^ets,,^^. 
id.  289;  Emerson,  v.  Spicer,  46 id.  59^,  affig  55  Barb.  42&;,  Torry.v.  Blae^ 
58  N.  Y.  186,  rev'g  65. Barb.  414;;lfa»Spps  yf,,y,ari  Dewsen, ,4,P£i,fge,  64; 
Putnam  v.  Ritchie,  6  id.  390;  Buvii^  v-  Sntg^,.  1,  R^df-  448;  Carmaniy- 
Cowles,  2  id.  414;  Torry  v.  Frazier^  id, A8^;,  Mifitev  of  Jaqkspnt  1  Tji,cj!i;,,  71; 
De  Peystertv.  Clank^qm  2,  Wend.  77,  af^'g.  Hoplc.  4^4;  Pond.v^QvirMs^t 
7  Wend.  45 ;  Bayer  v.  Phillips,  17.Ab)?*,N.  C.  425,;  i|i^a«enq^j^opp^,2^N,  Y. 
Supp.  495;  MaKer- o/ rerT2/,,31  Misc.  477. 

A  general  guardian  has  no  authority,  even, with  the  consent, of  the  infap,* 
andiby  authority  of  the  Surrogate,  tQiinv;e^trtbftifu)9L4p  of,the,i:[>f^nt,ii^'real 
property  so  as  to  change  its  chara^tesrior  the  pfirpos!etQt,descent,upan  the; 
death,  of  the  infant  during  minority.  Matter,  qf-i  Bolton,  1S9  N,  Y.  129. 
See  Matter  ofDeek^,  37  Misc.  527|,  76,  N.  Y.,Supfi.f3ii5.  Nor  h9^,he  pojwer 
to  invest  intradfepr  speieulatiopf,  li^^6?i  v..  l^iaisni.BfiV'h^f  ^P^^^tW> 
157  N,  Y.  25,9.  Nor  iiji  ban^  stpfik,  not  iii  a,  fprjeign,, corporation,  Mffl<^?l  of 
Decker,  supra.  Nor  on  personal  security.  Norris  iV,  N /orris,  .85  Ap^,.  l^i;sf< 
113,  83  N.  Y.  Supp.  ,77,  A&itaMvies^ept  ,off  prppee^gpfr  s^le)Uif4^.  a 
power,  paid  to  tbe  guardifinv  see  ^Qiom, ,  Ic-i  19Q9,i  chaft.  52i  §j  1  l|^f, ,  , 

As  to  demands^  compromises,  Sftdsujts,  se&.PK/ii^e- v.,P-af,/fe/-,  8  Bar^. 
48;  Thomas  v.  Bennett,  56, id,.,  197;  Jjviiih.y.  Hpavy.,  5^  .id,  334;  T^eefll  v. 
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Ellisl  ^^Ga.l'2Si;HaueHstein'v.R'iai,  SO'HbW.  Pr.  24;  Jackson  v.  Sears,  10 
Johns. '435;  Swdrthoutv.  Curtis,  4'N.  Y.  415;'CMpntan  v.  Tibbets,  33  id.' 
2&'9-,  Evertsdn'viBi)^dh,  5  Paige,  644;'7oessi;«sr  v.  Va6skng;4:  Redf.  360; 
Matter  of  Jackson,  1  Tubk.  71;  Matter  of  Chittenden,  'id.  251;  Prentiss  v. 
Weatherly,  68  Hon,  1 14,  22  N.  Y.  Supp.  ^80,  afE'd  144  N.  Y.  707 ;  Cmighlin 
V.  ii'ay,  68  Htin, '521,' 22  n;  Y.  Sup<p.4G95. 

As' to  imposing  restrictions  upon  ward's  property  by  contract,  see  Cwry 
v.Keil,  W  App.  Div.  375. 

A  general  guardian  may  sue  for  dnd'  recover  money  received  by  defend- 
ant by  cbllectihg  the  rents  and  profits  of  the  land  of  the  ward  {Field  v. 
Schieffelin,7  Johns.  Ch.  l&O,  194:;'ThackiEr  v.  Henderson,  63  Barb.  271; 
Pond  V.  Curtiss,  7  'W'ehd.  45;  White 'V,  Parker, '8  Barb.  48,^52;  Cha-pnmti 
V.  tihbdsl^i  N.  "Y.  289);  for  this  is  iiot  an  acti6n  t^ating  to  real  property 
within  Code  C^.  Proc,  §1666;  which  alldwssiicbstbticms  to  be  in  the  in- 
fant's name.   Cottfcfej/ V.  iWdftar,  36  Hun,  157.r 

As  tcwheri  a  general  guardian  may  tiisiiritaiii  an  action  in  his  own  name, 
see  Perkins  v.  Stimmel,  114  N.  Y.  359;  Schlieder  v.  Dexter,  114  App.  Div. 
417, 99  iSr.'Y.  Supp.  1000. 

As  to  deaiiags  %ith  the  ward,  see  Ldrnburgerv.  Rauch,  2  Abb.  Pr.  (N.  S.) 
279y Gdle  v.  Wdls,  12  Barb.  84;  Low  v.  Purdy,  2  Lahs.  422;  Seaman  v. 
Duryea,  ll'N".  Y.  324;  Evertson  v:Ei0kon;  5Paige,  644. 

As' to  purchase  by  guardian  individually,  see  >Boyer  v.  East,  161  N.  Y. 
580;  MunsM  v.  Mungell,  33  Misc.  185,  68  N.  Y.  S<ipp.  32Q;  Kullman  v. 
Cox,  26  App.Div.t^S;  Dn^an  V.  DenySe,  13  id.  2]:A;  O'Donoghwe  v.  Boies, 
92  Hun,  3;  O'Brien  v.  General  Syriad,' etc.,  10  App.  Div.  605;  McCormick  v. 
Shannon,  127  App.  Div.  745;  Coley  r.TbRmMn,  107  App.  Div.  445,  95  N.  Y. 
Supp.  339,  aff^d  186'N.  Y.  569;  CaMZZ  v.  Seitt,  93  App.  Div.  105. 

Asto  the  custody,  residtoce,  and' support  of  the  ward,  see  Clark  v.  Mont- 
gomery, 23  Barb.  46j4;  Elliot  v.  Gibbons,  30  id.  498;  Matter  of  Kane>  2  Barb. 
Ch.^S7'5;  Rvdt-v.'Rkit,  1  Bradf.  345;  Harriitg  v.- Coles,  2  id.  349;  Ex  parte 
Dawson,  Z  id.  l'30;'Af otter  of  BMlett,4id.  221;  People  ex  reh  Brooklyn  Irir- 
diJstrial  School  V.  Kearriey,  21  How.  Pi-.'74;  Hill  v.  Hanford,  11  Hun,  536; 
Tftoic'v.  iraox,  14N.  Y.I575;  Woody.  Wood,  5  Paige,  596;  OooA;  v.  Lee^ 
6  id.  i6S';'dld,r'k"v.'Cldrk,'8  'id:  152;  Voesdng  v.  Voessingi' 4:  Redi.  360; 
SeitSr  V.  'Str'a1},b,l  D^ih.  264;  Mio^tter  of  Wentz,'Q  Misc.  (240;  Mutphy  v. 
Holmes,  87  App.'DiV.  366,  84  N.  Y.'Sapp.  806;  Wimam^y.  Gldrke-  82  App. 
Div.  199,  81  N.'Y;  Supp.  381. 

As  tb  payin^iit' of  infant's  distributive  share,  to  general  guardian,  see 
Code  Civ.  Proc.,'§  2739. 

As  to  appekraditie  by  feenei'al  gdardian,  in  Surrogate's  Court,  for  infant, 
See  Code  Civ.  Proc.,  §  2534. 

As  to  eitfdrte'niient  of  decree  against  guardian,  see  Code  Civ.  Proc, 
§  2554. 

As  to  effect  of  certain 'appeals  by  ^uaMian,  see  Code  Civ.  Proc,  §§  2760 
etseq.  and  2557. 

§  1047.  Applicaltida  of  infant's  ptoperty. — A  guardian  takes  the^re- 
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sponsibility  of  encroaching;  upon  the  capital,  qf^a  trust  fund,  of,  which  his 
Ward  is  entitled  to  t];ie  incomejihe  must!make,out,as  cjear  a.case,-forjth^ 
subsequent  sanction  of  his  course,  ashe  wpjildjh^jVe.JaBep  i^qi^ir^ed  tjodpharf 
he  appliedjn .advance  for  authority  to, atdopt^t.jPf^fcfe?/  y.  Qqjiley,  3  Dem. 
140;  Matter  of  Waridelk  32.  Hun, Mb;  Matter  opClermnts,^,  Y.  Daily  Reg., 
Sept.  1,  1883.  See  Matter  of  Plurr^yb2  Hun,  IJtQ./  U,pon>he,£iccQunting  of 
a  widow  as  general  guardian  of  the  property  of  her  son,  where  it  appears 
that  she  was  in  moderate  circumstances  and  ther^  i^  9,n  abfeijpe  of  any 
facts  indicating  a  purpose  on  hgr  part  to  relieve  thq  sqii  and.  jiisestate,  from 
liability  for  the  latter!s: support,  she  is,eij|;itled  to  an  allowance  for  his<pftsl; 
maintenance.  Matter  of  IFtwsor,,, 5, Dem.  340;, citing  Matter  of  Bo^stit/ick, 
4  Johns.  Ch.  100;  Wilkesv.  Rogers,  )S  Johipp.  566;  M<W^.  o/7£:(ine,  2  Barb, 
Gh.<S7b;Harrirtg  v.C^les,  2  Bradf.  MQ;£r\iw  y.Kiwtt,  9  Jur.  979;  Voessing 
V.  VdesdngiA  Redf.  360;  Browne  v.  Bedfiordi,  4:  Dem.,  304;i<'i*nBC(n.,v,  Van, 
Sise,  56  N.  Y.  435;  Beardsleyr^.!  Hotekhiss,  ,96  ii.  201;  Itylq,nd^  v,  J^axter, 
98iid..  610.    Seealso  WiUmrnsy..  Glai-ke,  82  App.  Div,  199,  81  N^  T- Supp^ 

A  guardian  may  be  allowed,  in  a  proper  case,  foi,  necessaries  furnished  to 
the  infanti before.his  appointrnent as  guardian.  Affdter  of  M.i^et,  ^^  Hun, 
267;  Shepard  v.  Stehbins,  48, id.. 247,  17  iSt.  Rep.  ,9pb;',vM'^«er  of  Ogg,  1 
Connoly,  10;  Matter  of  Wright,  id,  281. '  Se^,J\£ci,tter  ofBadekurel^,  i^i^. 
366.  A  general  guardian  of.  a  stepdaughterhas  aleg^l  right  to  contract 
with  the  stepfather  for  her  support,  aud;  on  ,se^tleqient  of  his  accounj^ 
the  guardian  is  entitled;  to  be  allo.w;^d  such  rea,sonable;  sum  as  ,has  bieen  in 
good  faith  paid  by  him  for  that  puifpose;.  M0e^ j^  Ac^kerm,a,n,  116  Ni  Y, 
654;  s.  c,  with  opinionj  26'St.  Rep,, 666.  Where  f  ward'bp^rdain  thp  f^ijy 
of  her  guardian,  and,  in  fact,  renders  services .qf,  value,  th,ose  services  s^)JO^Jd 
be  allowed  as  a, claim,  to  reduce  thepharges  fpjr,b,oard.  Matter  of  f!lark,  36 
Hun,  301.  ■  V  i_    ■.,„„,•.  .-,         ■■'        "':    ,'.,',  •_         -,„.,,,. 

The  Surrogate  may,  upon  the  petitipu.of  the  general  guardian,  or  pf  the 
infant,  or  of  any  relative  or  other  person  in  his  behalf,-  upon  notice  tq  ^}^<?h 
persons,  if  any,  as  he  thinks  proper  to  notify,  direct  thp  application,  by  the 
guardian,  of  the  infant's  property,  to  the  support  apd  education  of  thp 
infant,  of  such  a  sum  as  he  deems  propei^,  qut^f  tjhe  income  of  the  infant'g 
property;  or,  where  theiinconje(ig.ina,deqHate, for, th^|  purpq^e,  out  of.;the 
principal.  See  discussion,  next  geqtipn,  of  §2664j  formerly .  2846,  which 
superseded  decisions  to  the  contrary,  in  Matter:  of  Packer ,  1  Barjj.  Qh.  1,^; 
and  Morgan  v.  Hannas,  13  Abb-  Pr.  (N.  S.)  361;  >  In  dfitprinining  tjhle  aniount 
to  be  allowed,  expenditures  made  by  the  guardian,  prior  jtq^iis  appoint- 
ment, may  be  considered*;  Hovell  y,,Noll,  10,  Misc,i546,  3;!.  N.  ,Y..  Supp. 
439.  The  Code  does  not  provide  for  an  applic^ion  tp  the  court  for  the 
payment  of  a  debt  already  incurred,  for  the  infa,nt. ,,  ^eldi  v.  Gallagher, 
2Dem.  40.  . ;,  >  ,.; 

The  old  mle,  already  referred  to,  that  in  proceedings  agaiijsjii  p3{ecu,tors 
or  administrators  to  compel  the  payment  of  a  legacy  or  distrilautjye  slxare, 
payment  can  be^  decreed  only  where  qthe^^apjqr  share  ,is^jipt  disputed, 
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had  no  application  to  the  case  of  a  guardian;  hence,  on  the,  application  of  a 
third  person  for  ^  direction  that  a  guardian  pay  for  the  ward's  board,  fiv- 
nisl^d,  under  an  agreement  with  the  guardian,  the  fact  that  tlie  guardian 
disputes  the  claim  dpes,  not  oust  the  court  of  jurisdictipnto  lAake.the 
direction.  Matter  of  Ken^n,  59  Hun,  589,  3.7  St.  Rep.  436.  This  case  is 
not  an  autJiority,;Jtiowever,  fpf  the  proposition  that  the  Surrogate  has  juris- 
dj^qtion  to  primer  ..payment  of  a  claim  fpr  services  rendered  by  a  third  perspri 
in  caring  for  the  yvrard's  property  ^here  the  validity  of  tljeclaim  is  disputed 
by  the.  guardian,  ilf after  of  Stoehr,  23  N.  Y.  Supp.  281;  s.  c,  as  Hampton 
V.  |Sf<?e/ir,  S|l  ^t.  Rep.  560,  , 
^  104S.  Surrogates  may  direct  as  to  inlant's  maintenance. 

§2664.    SurrpgcUe  may  direct  as  to  infant's  rhair^tenance. 

Upon  the  petition  of  the  gUaWian  of  an  infant's  person  or  property;  or  of  the 
inf^ntror  o't  any  relative  or  other  person  in  his  behalf;  the  aurrogate,^  upon  noticp  to 
such  person^,  ,if  any,  as  he. thinks  proper  to  no;tify,  may  make  an  order,  directing 
the|applic;*ition.,  by, the.  guardian  of  the  infant's  property,  to  the  support  and  educar 
tion  of  the  infant,  of  such  a  sum  as  to  the  surrogate  seems  proper,  out  of  the  income 
o^ttie  infant's  property;  or,  where  the  income  is  inadequate  for  that  purpose; 
but'of  the  principal. 

Former  §  2846  of  this  Code.  , 

^^etipm,  2510  of  the  Code,  by,  subds.  6  and  7,  gives  the  Surrogate  power 
to  "compelthe  payment  and  delivery  by  guardians  of  money  or  other 
property  ;beloi](ging  to  their  ^ard."  An  application  having  been  niade  un- 
de?-  th^se  tivpp  sections,  for  an  order  directing  a  guardia,n  of  the  property  t6 
pay  ,fi;om  m,oneys  of ,  his  ward  in  his  hands  for  the  niaintenance  of  the  ward 
by  petitioner  for  a  year  under  an  agreement  made  by  her  with  thegiiardian 
of,  |ihe  person  (Matter  of  Kerwin,  59  Huny  589),  the  guardian  of  the  prop- 
erty filed  an  answer,  disputing  the  claim,  a^nd  the  Surrogate  thereupon  dis- 
missed the  proceeding  under  ^l^he  former  practice  for  lack  of  jurisdiction. 
The  General  Term  reversed  the- order  and  held  that  the  intention  of  former 
§  2846  was  to, give  the  Surrogate  jurisdictipn  in  such  cases,  and  said,  "there 
is  no  hipitation  pf,  tl;ie  power  pf  the  Surrogate,"  i.  e.,  in  former  §.§  2846  and 
2472,  "to  direct  the;guardian  of  the  property  of  an  infant  to  make  a  s(xit- 
able  and  proper  application  of  the  income,  or  of  the  property  itself  to  the 
support  of  the  infanj;.  We  knpw  of  no  authority  which  re^tricts  the  juris- 
dic,iiipn  of  the  Surrogate  to  cases  where  the  demand  for  the  support  is  un- 
disputed." <  It  was  held,  accordingly,  that  it  was  the  Surrogate!s  diity^to 
grant  or  refuse  the  application  upon  the  merits.  See  next  section  as'  to 
expendituj;e  for  infant's  maiiitena,nce.  But  the  section  is  not  a  warrant  for 
securing  to  a  guardian  reimbursement  fpr  s^fvices  rendered  the  ward  before 
hi^.,appoini>rimt-  fatter,  of  Tyndall, 'i^'NLm.  39,.,,  .For  §§2679  ^pci  2682 
iappiyonly  to  a  representative.  MO'tter  of  Marcettus,  165  N.  Y.  70-  Spp- 
tion  2683  on  its  face  does  not  le^^j  to  theaccountant's  own  claim. 

In  Welch  y.  Gallagfier,  2,Dem^  40,  42,  Spring,  Surr.,  had  held  that  former 
§.2846,  now  §2669,  did  not  contemplate  providing,  ifor  the  payment  of  a 
debt  already  incurred.  ,:put:RaifSW,  Surr.  (i^atfer  ofOgg,  1  Cpnnoly,  lOi), 
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held  that  a  SurrOg&te  had  p'o'W'er  to  make  ahallofWdntee'fbrjiia^t'iflafete- 
nattce.    See  Maiter-kiJ  Bostwick,  4  'Jbhhs.  Gh.  102.    In  ffjftdM'v.  Bdickr, 
9l8  N.'Y.-6l6,  it  -^as  'held  thSttan  dltowatiCie'  for  {jaSt'ttMnUen^lite'WAy  fee 
itiaide  to  executors,  trustees  or''^artfMn^;'Wh^Her  it^oh'^n^atfcWuifitting  o'l' 
uixihpetitfon.   'ft  is  true  tha;t  the  c<l»tiirt^^d,  'at'^.'614:;"Thie  poWfer  o/'tt 
dbfilH'of  'eg*%'tO  make  an  allowafnice  out  ofthe  '^Jlte  of  irifatfts'foirpaM; 
Edaintehauce"  was  afflrrned,  estc.    BUt.'at  p. €l6,  M&e^^,  J.ySays:  "iTfe 
fcidihdt IhiS'^'^tion  is  On  eijuitdhle  one!,  and >iepj6iM^''u^tlh'%^^iiMlfk'^rbUTfds, 
is'mt  a  grbund'ctf  ohj6diofn  to  the  jtH'sSicMmy  The^Siii-togaitfe'k'Gbtii't  ■.  .  . 
has  jurisdiction  to  determine  questions  either  1^1  or  'ecfflitfefble  a'rising 
in  the  course 'cifproctreditTgs  m  the'e^gfitWa-<tf  f(d#fer^^^S%^  cOnftinfed, 
and  which  must  be  decided  therein,"  citiqg  Jumel  v.  Jumel^  7  Paige,  591; 
Bmghion  v.  Flmt-, -74:. in.  Y.A7Q;  Biggs  vi  Cragg,  89  N.Y.  480.     *See  also 
Matter  of 'Ihitn^,  61  Misc.  1.    liiMaMer  of  Stoehn,'23  N.  Y.  .^ipp.  i280, 
Cdleman, 'fetfrr.,  distiriguished  the  Kerwin  case;'bmt  the  case  befdre- him 
involved  a  claim  for  mohey  and  services  alleged 'to  Wave  beieiri  BXp€inded 
and  i^endered  in  ihg  care  ,pf  the  jrifari^ls  .property,  which  claiin  was  not 
an  adjudicated  one,  and  was  disputed  by  the  guardian,  while  §  2664  pon- 
templates  payments  for  the  "support  and  education"  of  stiie  ward.    The 
Kerwin  case  'may  be  taken  as  an  authority  for  holding  that  when  a  claim 
is  made  for  reimbursement  for  such  a  "d'isbursertie'flt  for'a'ward,  the^fto- 
gaite  hias  power 'to  pass  upon  it,  on  its  meMts,'  and 'is'ilot' divested  6f  juris- 
diction by  an  aflswer  controvertiftg  the  validity  of  Uie  i^&ti.    the  Matter 
ofWentz,  '9  Misc.  240,  denied  an  alloWahce  for' past  rtiaintenatlfee  ujidn  the 
merits, 'arid  riot' for  want  of  jurisdiction.    Ih  Mdtt^r'dflh^  'Bstdte  ofHasle- 
hurst,  4  Misc.  566,  tansing,  Surr.,  pointed  Otit  that  a' ciairn  for 'past' Sujp- 
poi-t  of  infants  contains  other' elements  than  dofes  an  bi*airiai^d^bt,  and 
depends  for  its  allowance,  not  alone  on  the'fact  df  the'disb'urs^irifeirits,  but 
on  various  'oiher  circumstarifees,'  arid' thus,'  thblighdiSiitited,  is  ridt  strictly 
a  disputed'  debt,  referring  to  In  re  WandStl,  3^  'Huri,  545. 

It  is  hardly  necessary  to  set  forth  precedents 'for  an  appli'dition  bf  lliis 
nature,    'ttie  following  rules  are  applied,  'hoWeVeV,'  in  actiisil'practice : 

1.  It  riuist  appear  affirmatively  that  there 'ife  monSy  a-iralUMfe  in  the 
guardian's  hands,  Whether  incomie  'o'r  principfal. 

2.  If  the  application  be  addressed  to  gettitig  a  jiaynleht'Oiit  Of  principal, 
and  ihe  child's  parents,  or  either,  be  livlri'g,  thfen'tfefe  "application  ^H6uM 
specifically  set  forth  facts  as  to  the  p'jtr6rit'fe'rdsourbfe,'^i:^.,'to  sHotir^th^ir 
inadequacy  to  meet  the  need.  <  ■  •■, 

3.  If  the  liifarit  1)6  over  fourteen,  thfen  it  shotild'jbin'inttife 'application  of 
the  guardian  and  also  verify  the  same. 

§  lp''l&.  IJisbur^ieiiierits  before  ap^6itttiieiit.^CSfee  §  1047,  s«p/a;) 
"the  Suixbgat'e,  as 'abbVe 'hinted,  CStnriot  atlihbrilie  ihe 'reimbutsfetherit  of 
the  guardian  for.m6iiey's'paii(l  out  to  k'ecUre  ia^Jpoirittti^t  or  in"(5briteirii)la- 
tibn  thereof.  Mat^r  of  Grant,  56  App.'  Div!  '1*76;  Matter  of  f^ndall,  48 
Misc.S^;  Matter  of  Marcellus,  165N.  Y.  70.  In'thfe'caSfe  of  Ciow^s  v.  'Van 
Awtoerp/i  Barb.  4l6,  it  was  held  that  upoh'ihie^sfettlemettt  6f  the  accounts 
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of  a  general  guardian  the  Surrogate  is  not,  authoJTlzed^  tp  make  £^ny  allqw- 
ance  tpsHoh  guardian  (for  services  rendered  or  expenses  incurred  by  him 
previous  to  his  appoiptnfiient^as  guardian.  Thjat  case  was  affirmed  by  the 
Court  of  Appeals  upon  the  opi?iion,oithe  General,  Terni  as  reported  above. 
Clom?:y-  Van  Antwerp^: QN.'^f  46^,  Ii(x  Eg:  parte  Dai^son,  3  Bradf.  130, 
the  infant,  a  citizen  of  this  State,  had  been  clandestinely  taken  to  England, 
aqdiit  was  h^d^  th^t;  the  guardian,  was  justified  in  attempting  to  recover 
th6  cu^^odyof^his  ward!  by  invoking  the  aid  of  the  English  courts,  and  that 
the. ,  expenses,  of  such  a  proceeding  were  a  proper  charge  on  the  infant's 
estate.  But  in  that.  cSjSe  it  appeared  that  the  proceeding  had  been  taken 
by  the  guardian  I  aftef  hi§  appointment  as  such,|  and/the  allowance  was 
made  befijause  i^i  seemed  to  the  Surrogate  that  it  was  the  duty  of  the  guard- 
ian to  ,tal5;e  suoh  steps  as  were  nepessary  to  recover  the  possession  of  the 
infant,  of  ,\yhps6,  person, be  had  been  appointed,  guardian.  In  the  Grant 
Case,  supra,  ih^,mo^\mr  before  her  appointment  had  incurred  legal, ex- 
penses amounting  tO;$|l,7.O0,,ini%(>easco?!pMs  proceedings  to  get  the  cus- 
tody of,  her  child.  It  was  held,tha,t;hei!  appUcation  was  solely  as  mother, 
and  had  uo  relatipn,tp  her  djUty.as  guardian. 

§  1050,  General!  maintenance  of  ward.— The  maintenance  and  educa- 
tion of  the,  ward  is  the,  guaf,dM''P'')?r  prini3,i;y  duty.  And., by  §,482  of  the 
Penal  iLaw  it  is  a  misdemeanor  if  ,he.''  wilfully  omits,  without  lawful  excuse, 
to  perform  a  duty,  by  .layjr,  imposed  upon  hirPi.  to  fnrmp,l>^  food,  clothing, 
shelter,  or  medif  al;  att^ndance  to  a  min,or."  Pteople  v.  Pier  son,  176  N.  Y. 
20. 

If  th^rg  be  np.fund  axfail^ble  to  hini,  but  executors  or  trustees  hold  a 
fund  under  direptiqn  to  "accu^ul^te"  fof  the  benefit  of  his  warjd,  it  is  his 
right  and  duty  to  peti;tipn  tljp  court,  for  the  application  therefrom  of  so 
much  as  may, be; requisite,  Mafter,  of  Wagner,  81  App.  Div.  163,  even  in 
a  case  where  the  fund  was  to  go, tp  another  if  the  ward  should  not  attain 
the,  age,  of  twentyrfive;  the  .reason  being  that  if  the  accumulation  were 
not /or  tbe^^  mffifit'ja  ben^i  the  accumulation  would  be  invalid.  Smith  v. 
Parsons,  146  N.  Y.  116.    See  also  Matter  of  Goodioin,  122  App.  Div.  800. 

Again,  the:  jnfantt's  real  estate  may  be,spld,fpr  this  same  purpose  and^the 
proceeds  paid  tO:  the  .guardian.  A.llen  v,  Kelly,  171. N.  Y,  1,  6.  The  guard- 
ian's. suiretLes  are  liable  for  his  improper  use  of  any  such  moneys  so  paid  to 
him.  Wherp  they,  are  paid  to  him/or  investment  the  Surrogate  must  exact 
addjtipnal;  security  nijder,  Gj^npral  Rule  59.  If  he  omit  to  do  so,  semble 
the  suijety, may  npt  be  ILabl^.,  lUd.,  Section  2664  is  explicit  in  providmg 
..tjb*t,paym>eiQt~put.ofiithfi  ward's itsstal*, shall  be  made  put  of  the  income 
thereof,  save, "w,h,ere  the, iacpme.is  inadequate  f pr  that  purpose."  This, 
it  hasjbeeniheld,  does  not  ant^p^ze  tli^e  principal  to  be,  resorted  to  where 
there,  is^  inf^Pn^e  nnqollect^^'  a^^d  thf^d^btors  are,  solyent.  Matter  of  Plumb, 
62 Hun,  119>  122,  I'or  the, income  "is  the! primary  fvmd  from  which  to  give 
support  and  maintenance"  tp  the  ward.  Matter  of  Wandell^  32  Hun,  545. 
And  the  payments  must  be  iori,h^^pport  and,  education  of  the  ward,  and 
their  amount  rests  primarily,  in  the  judgment  and  discretion  of  the  guardjian. 
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tai:irig  all  the  ward's  ci'rcunistahces  into  coiisideraticifl'With  the 'eondition 
and  productiveness  of  its  property.  OVei*  this  judgment  of  thfe  guardian 
stands  as  a  safeguard  the  discretion  of  the  Surtdgate  to  approve  or  dis- 
approve. This  being  the  case  the  Surrogate  will  atilthorize  petymeiits  'of 
definite  specific  bills,  for  support  Or  i6t  edu(;atioii  of  a  particular  character: 
Matter  of  Plunib,  supra.  ■,.;    -.;-  i,;i     :\ 

The  Surrogate  will  not  under  this  sectoin  sign  oMnibid  orders,  good  fbr  a 
year  or  for  an  indefinite  time.  Ibid.  Noi:'shbiild  the  Surrogate  permit  the 
general  giiardian  to  pay  lump  sums  to  thifi  ward's  natural  guardian,  i.e., 
to  substitute' the  discretion  of  one  not  amenable  to  the  court  fot  that  of  the 
bonded  trustee.  Although  it  is  proper  to  diredt  the  application  of  the 
ward's  net  income  to  its  siippOrt,  and  t6  that  end  to  have  it  paid  to  its 
father  regularly:  Matter  of  Plumb,  24  Misc.  249.  Section  2348  of  the  Code 
permits, the 'sale  of  an  infant's  real  estate  to  pi'ovide  iot  itSinaSintenance 
and  education.  See  il  lien  v.  Kelly,  17 1  N.  Y.  1 , 7.  [See  RtfsenfeM  v.  Miller, 
131  App.  Div.  282,  as  to  infant  over  14  joining  in  the  petition  Lti  such  a 
proceeding.]  The  proceeds  may  be  turned  over  t6  the  general  giiardiari, 
with  appropriate  directions  as  tO'  its  use.  Ibid.,  citing  Clark  ^.Mont- 
gomery, 23  Barb.  464.  The  general  gilatdian  is'  ameriabteto  the  Surrogate's 
Court,  and  is  answerabfe  for  the  propet  application  of  themionieys  he  is 
allowed  to  disburse.  Quiri  v.  Hill,  6  Dem.  2Q;Houglit(m  v.  Watson,  1  Dem. 
299.  The  natural  guardian  is  a  competent  pi^rsoh  to  ask  for  the  Of dei*  under 
this  section,  however.  If  the  general  guardian  chboseis  to  make  the  natural 
guardian  his  disbursing  agent,  he  is  liable  for  any  misappropriation  of  the 
moneys.  Quin  v.  Hill,  suprd.  Where,  before  his  foriiiai  appoititfiaent  as 
her  guardian,  a  father,  too  poor  to  support  his  daughter  out  of  his  own 
means,  nevprtlieless  incurred  expenses  for  het  maintenance,  and  after  his 
appointment  made  application  for  leave  to  reimbui'se  hilnself  out  of  her 
property,  it  was  held  to  be  pi-oper  to  give  him  leave.  Every  such  case 
stands  lipon  its  oWn  pecuhar  facts.  'The  appeal  is  to  the  Surrogate's  sound 
discretion.  Matter  of  Bushnell,  17  N.  Y.  St.  Rep.  813;  MaMer  i>f  Wright, 
22  N.  Y.  St.  Rep.  83.     ^ 

But  if  a  guardian  contracts  for  the  ward's  care  and  maintenance  the 
liability  is  a  personal  one.  The  execution  of  sudh  a  contract  ''aS  guardian," 
'etc.,  does  not  remove  this  liability.  Aldrichv.  Moore,  26  Nl  Y.  St.  Rep.  964; 
Nethercott  v.'ltetly,  24  N.  Y.  St.  Rep.  171.  Nor  can  the  person  contracted 
with  look  to  the  ward  afterhe  attains  his'tnajority.  Where  a  giiardian  main- 
tained her  ward,  her  own  child,  ais  one  of  the^  family,  it  was  held  propter 
for  the  Surrogate,  upoii  her  final  accounting,  to  allow  h^r  siich  exp^'di- 
tures  as  would  have  been  proper  to  proA^ide  for  by  a  iiaintenitoce  order, 
had  she  at  the  outset'  applied  for  it.  MiXtter  of  KhMHi,  iz  MiSc:  267'.  In 
this  case  the  Surrogate  approximated  the  shiare'iti  the  family  expetlfe 
incurred  in  the  running  of  the  house.  See  Slwtw  v.  Bryant,  9b  HUhj  '3^, 
aff'd,  157  N.  Y.  7l5.  See  Siho  Hyland  V.'  Baxter,  98  N:  Y.  610;  Brmvnev. 
Bedford,  4 1)em.  304,  and  cases  cited;  Shepard  v.  /Stebbtns,  48  Huh,  247; '2^2. 

It  is  proper  in  certain  cases  for  a,  Surrofeatfe  to 'appoint  a  guatdian  of 
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property  of  an  iiifant  for  the  express  purpose  of  disbursing  a  fund  contrib- 
uted or  raised  for  the  express  purpose  of  maintaining  the  child.  Foi*  in- 
stance, In  the  Matter  of  Stotesbury,  New  York  County,  unreported,  the 
father  of  a  child  who  was  an  invalid,  for  the  purpose  of  sending  the  invalid 
away,  under  the  advice  of  physicians,  for  his  health,  borrowed  money  on 
a  life  insurance  policy  assigned  for  that  purpose  to  the  use  of  the  infant." 
A  gua:rdian'was  app6inted  by  the  Stlrrogate  to  take  the  proceeds  and  to 
disburse  theia  imder  a  running  order,  so  as  to  maintain  the  child,  as  long 
as  the  ftind  should  last,  in  the'  place  to  which  by  advice  of  physicians  he 
had  been  sent.  In  such  a  case  the  use  of  the  pirincipal  of  the  fund  was  not 
only  necessary  but  was  contemplated  in  thd  very  appointment  of  the 
guardian.  There  can  be' no  question  that  the  Surrogate  had  the  power 
which  he  exercised  iri  the  premises.  In  Matter  of  Bdrtsch,  60  Misc.  272, 
Ketcham,  Surr.,  doubted  the  pow^erof  the  Surrogate  to  authorize  a  guardian 
himself  to  borrow  on  a  policy;  but  such  order  had  in  fact  been  made. 
Biit  the  power  was  upheld  in  CUare  v.  Mut.  Life  Ins.  Co.,  201  N.  Y.  492, 
496,  when  Gray,  J.,  ^tatfes  the  conditions  which  penhit  encroachment  on 
the  fund.    See  cases  cited  at  p.  497. 

He  goes  so  far  as  to  say  that  it  was  within  the  prdvince  of  the  guardian's 
judgment  to  borrow  on  the  policy  arid  unnecessary  to  ask  the  Surrogate 
to  authorize  it.  Such  Application,  he  hints,  "originated  in  the  cautious 
policy  of  defendant's  officers."  See  Field  v.  Schieffelin,  7  Johns.  Ch.  150, 
153. 

Thus,  where  the  principal  of  the  ward's  property  is  encroached  upon,  the 
guardian  has  the  burden  of  showing  that  such  encroachment  was  nec- 
essary and  proper.  Ibiil.  The  advantage  of  securing  an  order  under  this 
section  is  manifest,  as  it  will  serve  as  a  protection  to  the  guardian  upon  his 
Recounting.  But  if  no  order  was  had  then  the  guardian  must  justify  the 
payment  by  clear  proof.  Matter  of  Wandeli,  32  Hun,  545,  548,  citing 
2  Stbry's  Ec(.;  Jur.;  §  1355;  Voessing  v.  Voessihg,  4  Redf.  360,  and  cases  cited 
on  p.  365;  CUrU  v.  CUrk,  STai^e,  152;  Matter  ofBostwick,  4  Johns:  Ch.  102; 
'KeJAher\.  McCahill,'  26  Hun,  148;  In  re  ClemeMsf  17  W.  Dig.  431.  Upon 
an  accounting,  the  considerations  that  will  Weigh  in  determining  whether 
the  guardian  wa^  justified  in  making  a  particular  paymerit,  are,  the  amoimt 
"of  the  income;  the  age  of  the  ward;  the  ward's  educational  need;  the  ward's 
health,  whether  Requiring  more  than  ordinary  attention  'or  attendance; 
the  previous  station  in  life;  also  the  present  iand  probable  future  social 
standing.  The  rule  to  be  applied' in  passing  his  accounts  is  that  Of  fidelity 
and  ordinary  difigenceahd  prudence  iri  the  execution  of  his  trust.  In  the 
absence  of  fraud  his  acts  will  be  liberally  construed.  Matter  of  Wafidell, 
supra.  •-.... 

It  is  no  answer  to  an  application  under  §  2644,  that  the  ward  declines 
to  reside  with  the  guai'diaii".  "The  support  and  education  of  the  ward  is 
not  contingent  on  such  residence.   Matter  of  W&nts,9  Misc.  240.   See  below. 

§1051.  Limitafioni  on  the  general  guardian. — (See  §1046,  supra.) 
The  power  of  the  general  guardian  to 'deal  With  the  ward's  property  is  very 
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IjInit^d.  ,The  chietobj,^(;t;of  hi^  appoiii1;ii9entjis.,to  cpn^ervf  <^e  property 
vaxtii  the  ward  is  of  thp  age  to  tal^P  it  pyer.  Tl^^  power  tp  J^as^  it,  ^^pi]  the 
term, of  JiJis  guardiajj^ip,  iyi4er„ppj*ain,,restri<!tiQps.,l^i^ybeeB,  al^ea^^,j^ 
ferred  to..  But,  not  only  will,th,^( g\i^f di^f^Jb^.h^ld  p^r^pfi^Uy-  %,lpj.e,fqf  any 
improper  dealing, with, the, trust  property,, but, a^|l^s,tp,llilie  dej;riine;^^  of  the 
estfttip  will; be  treated  as  bg.ving,b^n  made: witihout  powef  a^d.)^|ll,pp|;^be 
pjjfprpediby  the  court.  Thus,  where,  a  ^ener^l,  guardian,^  wl^o ,  ^a,s  ^^Isp 
executor;  sought  by;  an  agreement,  to  iTOpps^a;r(efltipi9tipn  op  |ij^  ward,'^  real 
estate  which  the.cpurt  h,qld.tP  be  ,bj^rj[^p^pjme,  apdilik^Jj^,  tp.  ii^pair  its 
rental  value,,  it,  was  heldijtjhe.Ti^^Edf's  jii^ejrest  could  not  be  laffefijted  .thereby, 
whateyer,tjjeindividuaj.,liability  h^  may  have^uicprredf  CwryY.J^eil,  19 
App.  Div.  375.  He  may  be.su^phafged,\(fitih,lp?^|0p,impi;Q\5idenJ;  or,  un- 
necessary, sale  0(f.  realty.    Mcffter;o/,JV'owaife^33Mig9,  713l,   ,  I 

The  general  guardifim  has,  np  onjjier^nt,  ppwer  to  qpijijf^^  tjt}e;W9.^d'^  per- 
sonal property  injto  real  property.  Mqfter,  of^  ^ajto^g,^  2p,,!^i^c,  53,?,,  ^  He 
must  apply  tp  the, Supreme, Qovirt  f or,aiit^(^i,'^y  jtp  dp  so.,  MaU^,  of  pecjtpn, 
37  Misc.,527f  ,Tlj^,  Supreme  Cpur^,  may,  ag  ^tjie)  .Gpiii^  of,  Chancery  fre- 
quently did,  permit  a  guardian  to  purchase  i^,  property  for.,  the  ward^'s 
benefit,  as,  for  example,  to  provide  a,s)Liitalj)Jlej  hppie-  Ipid-  When,  how- 
ever, this  i§idone,,the,  rule,is,,th^t,th.e  origiualiidesqepdjble|Or  inheri.table 
^character  of  the  property  is  not  chaijiged,.  Ipifler  at  p.  534,  an^  cases  cited. 
The  broad  rights  and  powers  of  the  Cou^  of  Chajicery,  :^pisangtiop,  cer<iaiu 
uses  of  an  infant's  money,  passed  to  the  Supreme  Court,  which  holds  them 
now,  even  pyer  giiiardiaAS  apppjnted  by  ti^  S^|r.pg^;tp's,  Qp|ij;t,,  ,!pa^,op-  on 
Subrogates  (5(th  ed.),  819,  and  cases,  (4t;,e4;  Ma^.of  Bqlton,sw[yi-a^  In 
Forman,  v.  Marsh,  11  N,  Y.  54^,  tjie  court.says;  "The  rightpf  the  guaydijin 
to  change  thei  nature  ,o^  the  esta,te  of  ^hjs.ward  was  ac^npwledged,by  the 
Court  of  Chancery  at  an  early  period,  but,  it  wag  restrjipt^d  by  tw;p,qualific£i- 
tipns:  Ejrst,  that  the  change  slipM^d-;|?e.for  the  m,anif est,  advantage  of  .th(B 
infant;  and  secop4,  that<  the,  right  of  su,CCe,ssioi}.  tp41\e;propprty,  in  case  of 
the  dfa^h.pf.the  infant,  should  npt  bfrchanjged^"  See. also  £f Of iow  v.  Afc- 
QoDi  47 ! N.  Y,  21, /^&5i Story's  Eq.  Ji^,  §,  1^57, , ;  See. F-0n{y,y,  Dunharn^^^  136 
App..  I)iv,,;61;,;djise,ussing  (tljje  same  ri|ileiaB,.tp  p,cpppet.en)li's  property. 

If  the  guardian  takes  t^es  resppfls^bility  pf  changing  i^g.,  personal  prop- 
erty of  the  wardfiftta^^l,  property,  his;act,wj|l(lvbe  sustajiined,  only  if  it  be 
such  and  done  imder,^y,cli,,cii;9iinis^ances,tl\^  the  co|Jirjt  would  originally 
upon  application  have  granted  tphiin  leave  toido.  ^(^.^; ,  Mo^itf^,  of  Bolton, 
supra,,  at  p.  536,  and,  see  cases  pited.  on  p.  53,7.  ^ee  akp,  Tyler  on  Infancy 
and  Coverture,  p.  .260,  §  175;  Ma,«^r  ofJ),f(^,,'-;3i'}^^-5^7,  529. 
,   And!tbeinfahtimay,J!if]|i|§p,l;ieaf|ciyes,at^u^;agp e^ec^to  tlje land,  or 

the  money  with  interest  (Story's  Eq.  Jur.,  §  1357;  Matter  of  Bolton,  supra), 
:.and,if  hft  die  before  ,h^spiajoriiy^|l^^^Je4eg^t'fi¥;ipS'y,p3!ief/5J3^^t  right  of 
election.,,  Mattex  ofBoltpri,,  at  p^.^^t  CJlfipg  ifcft*i?^,.o/  G0er;t,;  39, Hun,  61; 
MciM$r  of  Bruriamwn,  Qiyi^S, iY,  Sit,^  B-ep-  ^,;  Lpck^n  "v.,  Reilly,:^5'N.  Y. 
64,;  Bayer  v,  PMl%P,  17.  >^\>,-'^-  Ci#?i  '^^^,1::  ^0W?M^¥-  ,Y.-  256. 

In  a  very  recent;, case,  Empire  ^tflie  Surefy  C^,  y,,^o^en,  ,93.  Misc.  2^9, 
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Benedict,  J.,  says:  "The  real  property  thus  taken'by  the  guardian  as  an 
investment  of  the  ward's  estate  was  unlawfully  acquired  by  the  guardian, 
and  his  act  in  purchasing  it  as  he  did,  without  the  sanction  of  the  Supreme 
Court,  the  successor  of  the  Court  of  Chancery,  amounted  to  a  devastavit 
for  which  he  and  the  surety  upon  his  official  bond  became  liable  to  the  in- 
fant. White  V.  Parker,  8  Barb.  48,  53;  Matter  of  Bolton,  20  Misc.  Rep. 
532,  aff'd,  159  N.  Y.  129.  The  ward  could  not  by  any  act  of  his  during 
minority  ratify  the  unlawful  act  of  his  guardian.  Bellinger  v.  Roatstone, 
6  Wkly.  Dig.  69."  See  opinion  as  to  powers  of  judicial  control,  pp.  307 
et  seq. 

The  general  guardian  will  not  be  permitted  to  profit  individually  in 
dealing  with  the  ward's  estate  to  the  wa,rd's  prejudice.  But  if  a  guardian 
in  socage  buy  in  on  a  foreclosure  sale  property  owned  by  the  ward's  father, 
and  the  act  is  in  good  faith,  it  is  not  void.  But  the  court  will  impress  a 
trust  in  favor  of  the  children  subject  to  equitable  conditions.  O'Brien  v. 
General  Synod,  etc.,  10  App.  Div.  605,  and  cases  cited.  The  reconveyance 
or  other  direction  in  such  case  will  safegua,rd  the  guardian's  right  to  re- 
coupment and  interest,  and  charge  him  for  rents  and  interest.  McCor- 
mick  V.  Shannon,  127  App.  Div.  745.  And  the  purchase  is  voidable.only 
at  the  instance  of  the  ward.  See  Dugan  v.  Denyse,  13  App.  Div.  214,  and 
cases  cited. 

Nor  can  he  invest  in  personal  securities.  Matter  of  Decker,  supra.  Thus 
it  has  been  held: 

"A  guardian  who  invests  in  personal  security  assumes  the  risk  of  loss 
thereby  and  he  must  bear  the  expenses  of  litigation,  in  efforts  to  collect 
funds  so  invested."    Torry  v.  Frazer,  2  Redf.  486. 

"A  guardian  has  no  authority  to  invest  upon  personal  security,  upon 
bond,  promissory  note,  or  other  personal  security,  and  if  he  does  he  shall 
be  personally  answerable  if  the  security  prove  defective."  Dayton  on  Surr. 
(3d  ed.)  521;  Bogart  v.  Van  Velsor,  4  Edw.  Ch.  718,  722;  Ackerman  v. 
Emott,  4  Barb.  626. 

"A  guardian  should  not  loan  the  money  of  his  ward  upon  personal  se- 
curity."   Matter  ofBushell,  17  N.  Y.  St.  Rep.  813;  s.  c,  4  N.  Y.  Supp.  472. 

"  The  guardian  has  no  right  to  invest  the  property  of  the  infant  in  bank 
stock."    Ackerman  v.  Emott,  4  Barb.  626. 

When  the  same  person  acts  in  two  separate  capacities,  as  say  adminis- 
trator and  guardian,  and  he  is  directed  in  the  one  capacity  to  pay  or  de- 
liver to  himself  in  the  other  capacity  money  or  property  held  by  him  in 
the  fornier  capacity,  he  is  deemed  to  have  done  so,  and  his  sureties  are 
Uable  if  he  is  shown  not  to  have  done  ^.  Matter  of  Noll,  10  App.  Div.  356, 
359;  afE'd  154  N.  Y.  765;  Code  Civ.  Proc,  §  2582;  Fardette  v.  U.  S.  F.  &  G. 
Co.,  86  App.  Div.  50*.  See  Matter  of  Maybee,  40  Misc.  518,  distinguishing 
the' liability  as  conditioned  by  priority  of  appointment  to  either  office, 
e.  g.,  A,  being  guardian  is  appointed  administrator,  in  which  capacity  he 
is  not  liable  for  money  in  his  hands  or  control  as  guardian.  But  if  A,  being 
administrator  is  appointed  guardian  he  is  liable  as  guardian  for  moneys 
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of  the  estate  in  his  hands  as  such.  In  whatever  capacity  he  accounts,  the 
question  seems  to  be  whether  the  money  received  in  either  capacity  is  an 
asset  in  fact  of  the  other  trust,  regardless  of  the  capacity  in  which  he  may 
have  originally  received  it. 

But  if  a  guardian  receives  from  a  trustee  a  security  forming  part  of  the 
corpus  of  the  fund,  which  proves  worthless  through  no  act  of  his,  as  where 
a  second  mortgage  was  wiped  out  by  the  foreclosure  of  a  first  mortgage, 
the  guardian  is  not  liable  to  the  ward.  Bumstead  v.  Sanders,  39  N.  Y.  St. 
Rep.  618. 

A  guardian  has  the  right  to  incur  reasonable  legitimate  administration 
expenses.  Thus  a  trust  company  acting  as  guardian  was  allowed  sums 
paid  to  agents  for  collecting  rents.  Garvey  v.  Owens,  35  N.  Y.  St.  Rep. 
133. 

§  1052.  Personal  relation  to  ward. — A  guardian  is  not  entitled  to  the 
services  or  society  of  his  ward.  Ide  v.  Brown,  178  N.  Y.  26,  31;  Aborn  v. 
Janis,  62  Misc.  95.  As  a  rule,  he  has  no  power  to  make  a  contract  binding 
on  the  person  or  property  of  the  ward,  unless  authorized  by  a  statute. 
Ibid.,  citing  Wuesthoff  v.  Germania  Life,  107  N.  Y.  580,  588,  and  Woerner 
on  Guardianship,  §  49. 

His  protection,  if  he  do  contract,  is  derived  from  his  right  to  charge  the 
estate  for  expenses  or  obligations  necessarily  and  properly  incurred  in  the 
discharge  of  his  duty.  Ibid.,  citing  Warren  v.  Union  Bank  of  Rochester, 
157  N.  Y.  259. 

Ide  V.  Brown  involved  a  contract  by  the  guardian  binding  the  ward  to 
live  with  A  "during  his  life."    Held  not  only  not  binding  on  the  ward 
but  unenforceable  against  estate  of  A,  who  had  in  turn  agreed  to  make 
certain  testamentary  provision  for  the  child. 
§  1053.  Guardians  appointed  by  will  or  deed. 

§  2657.  Will  or  deed  containing  appointment  to  he  proved,  etc.,  and  recorded. 
A  person  shall  not  exercise,  within  the  state,  any  power  or  authority,  as  guardian 
of  the  person  or  property  of  an  infant,  by  virtue  of  an  appointment  contained  in 
the  will  of  the  infant's  father  or  mother,  being  a  resident  of  the  state,  and  dying 
after  this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted  to  probate, 
and  recorded  in  the  proper  surrogate's  court,  and  letters  of  guardianship  have 
been  issued  to  him  thereupon;  or  by  virtue  of  an  appointment  contained  in  a  deed  . 
of  the  infant's  father  or  mother,  being  a  resident  of  the  state,  executed  after  this 
■chapter  takes  effect,  unless  the  deed  has  been  acknowledged  or  proved,  and  certified, 
so  as  to  entitle  it  to  be  recorded,  and  has  been  recorded  in  the  office  for  recording 
deeds  in  the  county,  in  which  the  person  making  the  appointment  resided,  at  the 
time  of  the  execution  thereof.  Where  a  deed  containing  such  an  appointment  is 
not  recorded  within  three  months  after  the  death  of  the  grantor,  the  person  ap- 
pointed is  presumed  to  have  renounc^  the  appointment;  and  if  a  guardian  is 
afterward  duly  appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 
Former  §  2851  of  this  Code.    From  L.  1877,  c.  206,  §§  4-7. 

"The  history  of  testamentary  guardians  is  short  and  plain"  is  the  grate- 
ful preface  by  Fowler,  Surr.,  to  a  very  concise  summary  of  such  history  in 
Matter  of  Scomlle,  72  Misc.  310,  at  p.  313. 

Having  identified  the  statute  he  remarks,  "The  construction  of  the 
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statute  has  never  varied  and  no  one  besides  persons  named  in  the  statute 
may  now  constitute  "statutory  or  testamentary  guardians"  citing  Ex 
-parte  Ilchester,  7  Ves.  370;  Fullerton  v.  Jackson,  5  Johns.  Ch.  278;  Wuest- 
hoff  V.  Germania  Life  Ins.  Co.,  107  N.  Y.  580. 

When  such  an  appointment  or  designation  is  made  by  will  or  deed, 
■upon  its  taking  effect  the  person  named  has  the  rights  and  powers  and  is 
subject  to  the  duties  and  obUgations  of  a  guardian.  And  the  designation  or 
appointment  becomes  from  the  same  time  valid  and  effectual  against  every 
other  person  claiming  the  custody  and  tuition  of  the  minor,  as  guardian  in 
socage  or  otherwise.  Domestic  Relations. Law,  §82.  This  law  further 
provides  that  such  guardian  by  will  or  deed  "may  take  the  custody  and 
charge  of  the  tuition  of  such  minor,  and  may  maintain  all  proper  actions 
for  the  wrongful  taking  or  detention  of  the  minor,  and  shall  recover  dam- 
ages in  such  actions  for  the  benefit  of  his  ward.  He  shall  also  take  the 
custody  and  management  of  the  personal  estate  of  such  minor,  and  the 
profits  of  his  real  estate,  during  the  time  for  which  such  disposition  shall 
have  been  made,  and  may  bring  such  actions  in  relation  thereto  as  a  guard- 
ian in  socage  might  by  law." 

§  1054.  The  appointment. — Section  81,  formerly  §  51  of  the  Domestic 
Relations  Law,  was  amended  in  1899,  by  adding  "Either  the  father  or 
mother  may,  in  the  lifetime  of  them  both,  by  last  will  duly  ^ecuted,  ap- 
point the  other  the  guardian  of  the  person  and  property  of  such  child, 
during  its  minority."  It  is  a  power  statutory  in  its  origin  (Schouler  on 
Dom.  Rel.  398),  and  does  not  exist  in^he  absence  of  a  statute  conferring 
it.  Wuesthoff  v.  Germania  Life  Ins.  Co.,  107  N.  Y.  580,  588.  See  Matter  of 
Kellogg,  187  N.  Y.  355,  where  a  father  attempted,  though  survived  by 
the  mother,  to  appoint  by  will  third  parties  as  such  guardians,  it  was  held, 
while  the  appointment  was  void  under  §  51,  the  directions  as  to  the  trust 
funds  given  to  the  several  infants  were  valid  as  powers  in  trust  to  be  exe- 
cuted by  such  third  parties.  See  also  discussion  by  Bartlett,  J.,  dissenting. 
See  Matter  of  Tombo,  164  App.  Div.  392,  case  where  mother's  niarriage 
was  annulled  for  lunacy,  but  she  still  survived  husband  testator.  Power 
to  appoint  (by  him)  sustained.  So  in  Fullerton  v.  Jackson,  5  Johns.  Ch. 
■  278,  Kent,  Ch.,  denied  a  grandfather's  right  to"  appoint  by  will  a  guardian 
to  his  grandchild,  but  enforced  a  trust  as  to  rents  and  profits  of  lands  de- 
vised charging  it  on  the  executors  to  perform  rather  than  on  the  designated 
guardian.  But  in  the  Matter  of  Scoville,  72  Misc.  310,  Fowler,  Surr.,  while 
holding  the  appointment  nugatory  of  a  granddaughter's  person,,  yet  held 
the  person.nominated  trustee  of  the  property  under  the  testamenta;ry  trust. 
In  Matter  of  Walker,  54  Misc.  177,  however,  Brown,  Surr.,  held  the  appoint- 
ment, of  another  than  the  surviving  parent,  was  simply  inoperative  so 
long  as  he  survived,  and  that  the  will  should  be  probated,  but  letters  of 
testamentary  guardianship  could  not  issue  thereunder  so  long  as  he  sur- 
vived. See  also  Matter  of  Waring,  46  Misc.  222,  citing  People  ex  rel.  Byrne 
V.  Brugman,  3  App.  Div.  155;  Matter  of  Schmidt,  77  Hun,  201;  Griffin  v. 
Sarsfield,  2  Dem.  4.    The  Waring  case  was  one  where  a  woman  divorced 
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from  her  husband  who  survived  her,  appointed  a  third  party  by  will 
guardian  of  person  and  property  of  the  children  whose  custody  was 
awarded  to  her  by  the  divorce  decree.  And  the  power  to  appoint  by  "  deed  " 
in  the  clause  preceding  this  amendment  is  construed  as  meaning  a  testa-: 
mentary  instrument  in  the  form  of  a  deed,  to  operate  only  after  the  death 
of  the  parent.  See  Wnesthoff  case,  supra.  A  parent  cannot  appoint  a 
guardian  of  the  estate  of  his  child  separate  from  the  guardian  of  its  person. 
Matter  of  Brigg,  39  App.  Div.  485. 

Though  the  appointment  be  invalid  and  the  parent  attempt  to  secure 
custody  of  the  child,  e.  g.,  by  habeas  corpus,  its  attempt  may  be  resisted  on 
grounds  of  such  parent's  moral  unfitness.  People  ex  ril.  Wright  v.  Gerow, 
136  App.  Div.  824. 

The  Code,  by  §  2657,. recognizes  the  fact  that  the  guardians  by  will  or 
deed  are  domicihary  guardians,  appointed  by  "residents  of  the  State." 
Our  statutes  relate  exclusively  to  domiciliary  guardianships  under  wills 
or  deeds  of  residents  of  this  jurisdiction.  Wuesthoff  v.  Germania  Life  Ins. 
Co.,  supra.  A  guardian  appointed  by  virtue  of  the  statute  of  another 
State,  cannot  exercise  any  authority  here  over  the  person  or  property  of 
his  ward.  "  His  rights  and  powers  are  strictly  local,  and  circunascribed  by 
the  jurisdiction  of  the  government  which  clothed  him  with  his  office." 
Id.,  citing  Morrell  v.  Dickey,  1  Johns.  Ch.  153. 

When  the  will  does  not  specify  the  duration  of  the  guardianship  it  con- 
tinues during  the  minority  {Matter  of  Reynolds,  11  Hun,  41),  and  if  more 
than  one  guardian  is  named,  and  no  provision  made  as  to  a  successor  for 
either  in  case  he  does  not  serve,  a  failure  of  either  to  qualify  vests  all  the 
powers  and  rights  in  the  one  qualifying.    Ibid. 

The  statute  provides  that  the  surviving  parent  may; dispose  of  the 
custody  and  tuition  of  the  child  during  its  minority  "to  any  person  or 
persons."  So  the  appointment  of  a  woman,  with  whom  testator  cohabited 
as  his  wife,  as  guardian  of  their  children  is  proper.  Gelston  v.  Shields,  16 
Hun,  143,  aff'd  78  N.  Y.  275.    But  the  appointment  must  be  by  a  parent. 

A  grandparent  is  not  within  the  intent  of  the  statute.  Fullerton  v. 
Jackson,  5  Johns.  Ch.  278;  Hoyt  v.  Hilton,  2  Edw.  Ch.  202.  See  Matter  of 
Kellogg,  i87  N.  Y.  355,  and  cases  examined  by  CuUen,  Ch.  J.  If  a  grand- 
father desires  to  provide  for  the  maintenance  and  education  of  his  minor 
grandchild,  he  can  accomplish  his  purpose  by  a  devise  or  bequest  to  his 
executor^  in  trust,  directing  the  application  of  the, rents  and  profits,  or  of 
the  income  to  the  child's  needs  during  minority.  In  such  a  case  the  exec- 
utors retain  and  control  the  fund  or  property  to  the  exclusion  of  a  guardian. 
FvMerton  v.  Jackson,  supra. 

Section  2657  provides  that  if  a  deed  containing  appointment  "is  not 
recorded  within  three  months  after  the  death  of  the  grantor,  the  person 
appointed  is  presumed  to  have  renounced." 

The  Surrogate  will  not  act  in  contravention  of  such  deed  if  duly  recorded. 
But  if  he  act,  after  such  three  months,  and  no  deed  was  in  fact  recorded 
"  the  presumption  is  conclusive." 
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§  1055.  Qualifying. — Section  2658  provides  in  part: 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  admitted  to  probate, 
or  a  deed  is  recorded  as  provided  in  the  foregoing  section,  the  person  appointed 
guardian  must,  within  thirty  days  thereafter,  qualify  by  taking  and  filing  his  oath 
of  office,  and  a  bond  as  fixed  by  the  surrogate,  unless  contrary  to  the  express  provision 
of  the  mil  or  deed,  and  by  filing  a  petition  or  affidavit  setting  forth  the  facts  which 
entitle  him  to  so  qualify  and  receive  letters.  (See  provision  as  to  mere  consent  by  a 
trust  company.)  .  .  .  Otherwise  he  is  deemed  to  have  renounced  the  appointment. 
But  the  surrogate  either  before  or  after  the  expiration  of  thirty  days,  may  extend 
the  time  so  to  qualify,  upon  good  cause  shown,  for  not  more  than  three  months. 
A  person  appointed  guardian  by  will  or  deed  may,  at  any  time  before  he  qualifies, 
renounce  the'appointnient  by  a  written  instrument,  acknowledged,  or  proved  and 
duly  certified,  and  filed  in  the  surrogate's  office.    Former  §  2852,  Code  Civ.  Proc. 

The  rule  laid  down  by  this  section  is  new.  Before  the  Ck)de  the  practice 
was  to  bring  a  proceeding  to  require  the  guardian  named  to  qualify  in  a 
time  specified.  See  Laws  1877,  chap.  206,  §§  4-7.  And  prior  to  1877,  the 
guardian's  right  to  act  depended  on  the  will  and  not  on  his  qualifying. 
Geoghegan  v.  Foley,  5  Redf.  501,  2  R.  S.  150,  §§  1, 2.  The  official  oath  is  sim- 
ilar to  that  taken  by  an  executor  or  administrator.  See  §  2568,  Code  Civ. 
Proc. 

The  fact  that  the  appointment  is  made  to  take  effect  upon  the  happening 
of  a  contingency  does  not  make  §  2658  inapplicable.  The  appointee  must 
qtiahfy  within  the  statutory  time,  regardless  of  whether  the  contingency 
has  or  has  not  occurred.  Then  when  the  contingency  does  occur  he  has 
the  right  to  his  letters.    Estate  of  Constantine,  22  N.  Y.  St.  Rep.  883. 

Whenever  facts  exist  which  would  in  probate  proceedings  enable  a  per- 
son interested  to  object  to  the  issuing  of  letters  to  an  executor,  and  the 
'  case  is  one  where  the  objection  could  be  obviated  by  his  giving  a  bond,  a 
guardian  appointed  by  will  or  deed  may  be  required  to  give  security  for 
the  performance  of  his  trust.    Sections  2566-2567,  Code  Civ.  Proc. 

The  letters  of  guardiariship  must  issue  if  the  person  named  qualifies  and 
no  objections  are  filed  or  sustained.    • 

§  1056.  Control  of  the  guardian. — The  Code  gives  the  Surrogate  full 
power  of  supervision  and  control  over  such  guardians.  Section  2510  is 
comprehensive  and  adequate.  But  the  machinery  for  accountings  extends 
now  over  all  trust-relations,  and  may  be  geared  up  to  a  guardianship, 
trust,  or  ordinary  administration.    See  AceouNTiNGS,  and  §  2660. 

§  1057.  Removal  of  a  guardian  appointed  by  will  or  deed.— The  Surro- 
gate's power  over  such  guardians  extends  to  their  removal  upon  applica- 
tion of  the  ward,  or  on  the  ward's  behalf.  This  has  been  covered  under 
Part  IV,  Letters  and  Bonds. 

The  causes  of  removal  we  have  shown  are  identical  with  those  necessary 
to  be  alleged  to  secure  the  removal  of  a  testamentary  trustee.  This  is  a 
limiting  of  the  power  Surrogates  have  over  guardians  whose  authority 
depends  wholly  upon  judicial  appointment.  Mackay  v.  Fullerton,  4  Dem. 
153.  But  in  construing  the  statute  relating  to  the  removal  of  testamentary 
trustees  in  this  connection  the  courts  must  bear  in  mind  the  distinction 
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between  the  duties  of  a  trustee  and  of  a  guardian.  For  example,  the  term 
"incompetency"  may  have  a  different  signification  in  its  two  appUcations. 
The  idea  of  unsuitableness  is  common  to  both,  but  in  relation  to  a  guardian, 
it  has  relation  not  only  to  mental  condition  and  moral  status,  but  also 
imports  that  in  the  interests  of  the  child  in  respect  of  nurture,  care,  educa- 
tion and  safety,  the  court  may  take  into  consideration  the  relative  social 
and  pecuniary  position  of  the  guardian  and  the  infant.  Damarell  v.  Walker, 
2  Redf.  198,  205. 

The  personality  of  the  trustee  is  quite  immaterial  if  he  possess  integrity 
in  his  trust.  The  relations  of  a  guardian  to  his  ward  are  more  personal, 
and  in  the  case  (uted  the  Surrogate  observed  that  if  a  man  of  wealth  should 
ia  a  period  of  insanity  nominate  by  his  will  a  servant  of  imrefined  habit 
of  life  the  guardian  of  his  child,  the  Surrogate  woujd  not  hesitate  to  decree 
her  removal. 

The  questions  of  fact  upon  an  application  for  such  a  removal  may  be 
referred  tb  a  referee,  who  may  take  proof  of  and  report  the  same.  Matter 
of  King,  42  How.  607. 

§  1058.  Resignation. — So  as  to  resignation,  we  have  covered  it  in  the 
general  treatment  of  Letters,  ante:  Former  §  2859  governed  this  as  a 
special  proceeding.  Now  the  practice  is  assimilated  under  the  general  pro- 
visions of  §  2672  q.  v. 

Whether  he  is  removed  or  resigns,  the  guardian  may,  by  the  decree  re- 
voking his  letters,  be  required  to  accoimt  for  all  money  and  other  property 
received  by  him;  and  to  pay  and  deliver  over  all  money  and  other  property 
in  his  hands  into  the  Surrogate's  Court,  or  to  his  successor  in  offiqe,  or  to 
such  other  person  as  is  authorized  by  law  to  receive  the  same.  Section  2555, 
Code  Civ.  Proc,  discussed,  ante,  sub  Decrees.  Phillips  v.  Idebman,  10 
App.  Div.  128,  129;  Matter  of  Hicks,  54  App.  Div.  582.  Upon  the  entry  of 
the  decree  his  powers  as  guardian  cease. 

§  1059.  Expenses  and  compensation. — The  Revised  Statutes  provided 
that  guardians  should  be  allowed  for  their  reasonable  expenses,  and  the 
same  rate  of  compensation  for  their  services  as  provided  by  law  for  executors 
(2  r/s.  153,  §  22;  Matter  of  Carman,  21  St.  Rep.  254;  4  N.  Y.  Supp.  690)^ 
and  this  was  construed  as  referring,  not  to  the  old  rate  of  compensa,tion 
fixed  by  the  original  Revised  Statutes,  but  to  the  rate  of  commissions 
allowed  to  executors  and  administrators  by  subsequent  amendments  of  the 
law.  Foley  v.  Eagan,  13  Abb.  Pr.  (N.  S.)  361,  n.  And  see  Dakin  v.  Dem- 
ming,  6  Paige,  95.  The  section  of  the  Revised  Statutes  cited  was  repealed 
in  1880  (Laws  1880,  chap.  245) ;  but  by  the  amendment  of  former  §  2850  of 
the  Code,  in  1882,  it  was  declared  that  a  general  guardian  is  entitled,  to  the 
same  compensation  as  an  executor  or  administrator.  This  assimilation  is 
preserved  in  §  2753;  see  Accountings.  In  a  case  where  an  executor  would 
be  refused  commissions, — e.  g.,  maladministration — a  general  guardian  will 
be  denied  compensation.  Matter  of-Ropp,  17  St.  Rep.  832.  S.  p..  Matter  of 
Bushnell,  id.  813;  Matter  of  Nowak,  38  Misc.  713,  78  N.  Y.  Supp.  288.  In 
an  action  for  a  settlement  of  a  guardian's  accounts  in  the  Supreme  Court, 
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an  allowance  of  $250  as  and  for  the  expenses  of  the  accounting  were  allowed. 
Matter  of  Carman,  supra.  Such  expenses  are  not  in  the  nature  of  costs  and 
allowance  in  an  action  at  law.  Id.  Where,  however,  objections  to  the 
accoimts  are  justified,  the  estate  of  the  ward  should  not  be  charged  with 
the  expenses  of  the  proceeding  {Matter  of  Frank,  1  App.  Div.  39;  s.  c,  as 
Matter  of  Schneider,  36  N.  Y.  Supp.  972) ;  but,  on  the  contrary,  the  guardian 
is  chargeable  with  costs.  Matter  of  Decker,  37  Misc.  527, 76  N.  Y.  Supp.  315. 
In  Matter  of  Binghamton  Tr.  Co.,  87  App.  Div.  26,  83  N.  Y.  Supp.  1068,  the 
expense  of  an  agent  to  collect  rents  was  disallowed. 

A  guardian  will  not  be  allowed^  any  more  than  an  administrator,  an 
extra  compensation  for  services,  although  not  strictly  within  the  line  of 
his  duties.  Thus,  where  the  guardian  is  an  attorney  and  counsellor-at- 
law,  he  could  not  charge  for  professional  services  rendered  in  the  affairs  of 
his  ward,  although  now  under  §  2753  he  is  expressly  allowed  to  submit  such 
a  charge  to  the  arbitrament  of  the  Surrogate  when  accounting;  or  where  he 
is  a  mechanic,  he  cannot  charge  for  repairs  made  by  him,  but  is  restricted 
to  the  statutory  allowance.  Neither  an  order  of  a  Surrogate,  before  the 
services  are  rendered,  directing  the  performance  thereof,  and  fixing  the 
extra  compensation,  nor  an  order  ratifying  and  allowing  it,  would  legalize 
the  charge.    Morgan  v.  Hannas,  49  N.  Y.  667. 

For  expenses  incurred  in  administering  his  trust  §  2692  amply  provides. 


PART  VIII 

COSTS  IN  SURROGATES'  COURTS 

CHAPTER  I 

COSTS   AND   ALLOWANCES.      RULES   FOKMERLY   PREVAILING 

§  1060.  Before  the  Code.^Before  the  adoption  of  the  eighteenth 
chapter  of  the  present  Code,  the  subject  of  costs  in  Surrogates'  Courts 
was  involved  in  great  confusion.  That  act  has  established  uniform,  brief, 
and  intelligible  rules  in  respect  to  the  matter.  The  power  of  Surrogates' 
Courts  to  award  costs,  like  that  of  other  courts,  is  purely  statutory.  Mat- 
ter of  Bailey,  47  Hun,  477;  Fernbacher  v.  Fernbacher,  4  Dem.  227;  Walton 
V.  Howard,  1  id.  103;  Du  Bois  v.  Brown,  id.  317;  Halsey  v.'Van  Amringe, 
6  Paige,  12;  Shultz  v.  Pulver,  3  id.  182;  Burtis  v.  Dodge,  1  Barb.  Ch.  77; 
Lee  v.  Lee,  39  Barb.  172;  Devin  v.  Patchin,  26  N.  Y.  441;  Matter  of  Gates, 
2  Redf.  144;  Matter  of  Mace,  4  id.  325. 

Neither  the  common-law  courts,  nor  the  chancellor,  had  any  power, 
independently  of  the  statute,  to  award  costs  to  be  paid  by  one  party  to 
another,  or  out  of  a  fund  in  court.  Downing  v.  Marshall,  37  N.  Y.  380. 
And  see  Seaman  v.  Whitehead,  78  id.  306. 

The  Revised  Statutes  were  the  first  legislation  on  the  subject  of  costs 
in  Surrogates'  Courts.  Shultz  v.  Pulver,  3  Paige,  182,  11  Wend.  363;  Lee 
V.  Lee,  39  Barb.  172;  Devin  v.  Patchin,  26  N.  Y.  441,  449;  Matter  of  Gates,  2 
Redf.  144 ;  Noyes  v.  Children's  Aid  Society,  10  Hun,  289.  An  order  awarding 
costs  was  coram  nonjudice,  and  void.    Reid  v.  Vanderheyden,  5  Cow.  719. 

§  1061.  Costs  in  contested  cases. — The  statute  provided  that  in  all 
cases  of  contest  before  a  Surrogate's  Court,  the  court  might  award  costs 
to  the  party  in  the  judgment  of  the  court  entitled  thereto,  to  be  paid  to 
either  party  by  the  other,  personally,  or  out  of  the  estate  which  was  the 
subject  of  the  controversy.  2  R.  S.  223,  §  10.  And  see  2  R.  S.  63,  §  39,  as 
to  award  of  costs  in  proceedings  to  revoke  probate  on  allegations.  The 
Code  of  Procedure  had  no  application  to  this  subject  (see  Devin  v.  Patchin, 
26  N.  Y.  441),  and  costs  in  these  courts  (except  in  New  York  county) 
were  regulated  by  the  Revised  Statutes  until  the  adoption  of  the  present 
Code  of  Civil  Procedure.  But  the  Revised  Statutes,  while  authorizing  an 
award  of  costs,  did  not  fix  the  rate,  and  it  was  only  in  1837  (Laws  1837, 
chap.  460,  §  70),  that  the  Legislature  authorized  the  taxation  of  costs  at 
the  rate  then  allowed  for  similar  services  in  the  Common  Pleas.  See  2  R.  S-. 
636,  §  27,  for  Common  Pleas  fees.  This  statute,  except  with  reference  to 
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Surrogates'  Courts,  became  obsolete  in  1840.  Laws  1840,  chap.  386,  §  40. 
See  Western  v.  Romaine,  1  Bradf.  37;  Willcox  v.  Smith,  26  Barb.  316; 
Devin  v.  Patchin,  26  N.  Y.  441 ;  Matter  of  Gates,  2  Redf .  144. 

Costs  could  not  be  awarded  in  excess  of  the  rate  thus  fixed,  nor  could 
allowances  be  made  to  a  party  or  to  counsel,  to  be  paid  personally  or  out  of 
the  estate,  even  upon  the  consent  of  the  parties  to  the  proceeding.  Halsey 
V.  Van  Amringe,  6  Paige,  12;  Burtis  v.  Dodge,  1  Barb.  Ch.  77;  Noyes  v. 
Children's  Aid  Society,  10  Hun,  289,  and  cases  supra.  In  Devin  v.  Patchin 
(supra),  a  Surrogate  had  directed  certain  amounts  to  be  paid  to  counsel 
representing  different  parties,  by  way  of  allowances  for  their  services,  in 
the  contest  before  him  for  letters  of  administration.  On  appeal,  though 
these  orders  were  not  appealed  from,  the  Court  of  Appeals  took  occasion 
to  notice  them,  and  to  declare  that  they  were  unauthorized,  and  illegal/ 
and  that  Surrogates'  Courts  were  not  the  ahnoners  of  deceased  persons;' 
and  if  the  representative  paid  allowances  thus  decreed,  the  amount  would 
not  be  allowed  him  as  a  credit  on  his  accounting.  Matter  of  Gates,  2  Redf. 
144.  In  WiUcox  v.  Smith,  26  Bairb.  316,  it  was  held,  that  costs  could  be 
awarded  to  a  party  only,  and  not  to  his  counsel.  But  they  might  be  awarded 
to  any  party,  whether  successful  or  not,  and  to  as  many  as,  in  the  Sur- 
rogate's judgment,  were  entitled  thereto.  Noyes  v.  Children's  Aid  Society, 
70  N.  Y.  481,  disapproving,  on  this  point,  10  Hun,  289,  and  overruling  Lee 
V.  Lee,  39  Barb.  172. 

Although  the  statute  gave  the  Surrogate  power  to  award  costs,  to  be 
paid  "by  the  other  party,  personally,"  yet  this  power  was  not  exercised 
against  a  party  who  had  contested  in  good  faith,  and  on  reasonable  grounds, 
although  unsuccessfully.  2  R.  S.  223,  §  10.  This,  it  was  held,  that  one  who 
found  a  will  which  he  was  interested  to  establish,  and  which  he  propounded 
for  probate,  should  not  be  personally  charged  with  costs  of  the  contestants, 
though  a  revocation  was  shown  and  probate  refused.  Matter  of  Griswold, 
15  Abb.  Pr.  299.  In  Matter  of  Gooseberry,  52  How.  Pr.  310,  it  was  held, 
that  costs  of  the  establishment,  by  an  appKcant  for  letters  of  adminis- 
tration, of  relationship  to  the  decedent,  should  be  allowed,  if  at  all,  on  the 
final  accounting: 

In  matters  of  accounting,  costs  were  awarded  to  the  accounting  party  so 
far  as  he  was  free  from  fault;  and  as  to  inquiries  growing  out  of  alleged 
breaches  of  trust,  costs  were  awarded  against  him,  where  the  objections 
were  sustained.  See  Ray  v.  Van  Hook,  9  How.  Pr.  427;  Griffith  v.  Beecher, 
10  Barb.  432;  Willcox  v.  Smith,  26  id.  316;  Dunford  v.  Weaver,  84  N.  Y.  445. 

§  1062.  Costs  in  uncontested  cases. — Under  the  Revised  Statutes, 
costs  could  be  awarded  in  "  cases  of  contest "  only.  Under  later  statutes, 
power  was  given  to  the  Surrogate  to  award  costs,  in  certain  cases  where 
there  was  no  contest,  as  in  a  proceeding  to  compel  the  filing  of  an  inventory, 
or  an  account,  by  a  representative,  etc.,  where  the  Surrogate  might,  in  his 
discretion/  charge  the  representative  or  guardian  personally  with  the  costs. 
Laws  1867,  chap.  722,  §  8.  The  statute  regulating  commissions  provided 
for  allowance  of  such  sum,  for  counsel  fee  on  the  final  accounting,  as  the 
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Surrogate  might  deem  reasonable.  2  R.  S.  93,  §  58,  as  amended  Laws  1863, 
chap.  362,  §  8.  But  this  allowance  was  to  be  made  to  the  accounting  party - 
himself;  he  was  allowed  to  charge  the  estate  for  such  counsel  fee  as  he  had 
been  obliged  to  pay,  limited,  however,  by  the  rate  prescribed  by  the  act. 
Seaman  v.  Whitehead,  78  N.  Y.  306;  Noyes  v.  Children's  Aid  Society,  70 
id.  481.  In  Matter  of  Walsh,  1  L.  Bui.  63,  it  was  held,  that  there  was  no 
precedent  for  an  allowance  in  lieu  of  costs, — and  that  no  such  allowance 
could  be  made, — where  a  creditor  appUed,  upon  citation  to  the  next  of  kiri^ 
for  letters  of  administration  upon  the  estate  of  an  intestate,  and'  the  party 
cited  at  once  appeared  and  took  out  letters. 

.  §  1063.  Costs  in  New  York  county.— In  1870,  the  Surrogate' of  New 
York  coimty  acquired  authority  to  grant  allowances,  in  lieu  of  costs  to 
counsel,  in  any  proceeding  before  him,  in  the  same  manner  as  was  then  pre^ 
scribed  by  the  Code  of  Procedure  in  civil  actions.  Laws  1870,  chap.  359,  §  9. 
The  only  effect  of  this  authorization  was  to  fix  the  maximum  amount  which 
could  be  allowed  in  any  case,  and  to  prescribe  the  basis  for  calculating  that 
amount.  Gunningy. Lockman, 3  Redf.  273-, 4  Abb.  N. C.  173.  Whereseveral 
attorneys  represented  the  interests  of  one  infant  in  a  proceeding,  it  was  held, 
that  only  one  allowance  should  be  granted  to  all,  and  that  the  amount 
should  be  properly  apportioned  ^mong  them.  And  although  an  infant 
party  had  a' general  guardian,  yet  where  a  special  guardian  was  appointed 
on  the  executor's  accounting,  the  allowance  to  the  special  guardian,  as  well 
as  to  the  attorneys  for  the  general  guardian,  should  be  paid  out  of  the  es- 
tate, when  the  other  allowances  are  charged  to  the  same.  Gunning  v. 
Lockman,  supra.  Compare,  generally,  Down  v.  McGourkey,  15  Hun,  444  j 
Hurd  V.  Warren,  16  id.  622.  On  an  accounting,  at  the  instance  of  a  cred- 
itor, the  statutory  allowance  of  5  -per  cent  was  to  be  computed  on  the 
amount  of  the  creditor's  recovery,  not  on  the  amount  of  ithte  estate.  Brown,'' 
ing  V.  Vanderhoven,  4  Abb.  N.  C.  166,  55  How.  Pr.  97;  otherwise  the  rules 
established  under  the  Revised  Statutes  continued  to  govern— e.  g.,  that 
allowance  might  be  made,  in  a  proper  case,  to  an  unsuccessful  party. 

COSTS   UNDER   THE   CODE  _  . 

§  1064.  General  provisions  of  the  Code,  inapplicable. — The  general 
provisions  of  the  present  Code,  in  respect  to  the  award  and  enforcement  of 
payment  of  costs,  fixing  the  amount  thereof  and  giving  or  compelling  se- 
curity therefor,  have  no  application  to  Surrogates?  Courts.  ,  Nor  is  this 
chapter  concerned  with  costs  in  actions,  i.  e.,  not  in  the  Surrogate's  Courts 
Code  Civ.  Proc,  chap.  21,  tit.  1-3.  A  Surrogate's  Court  had  no  authority, 
therefore,  to  require  a  party  to  a  special  proceeding  therein  to  furnish' 
securfty  for  the  payment  of  his  adversary's  costs.  Loesche  v.  Griffin)  3 
Dem.  358.  See  ]!katter  of  Scott,  80  App.  Div.  369,  81  N.  Y.  Supp.  29.  The 
statute  in  regard  to  giving  security  for  costs  (2  R.  S.  620),  which  applied 
only  to  courts  of  record,  was  held  not  to  apply  to  the  Surrogate's  Court 
in  au'  application  by  a  creditor,  etc.,  to  compel  the  executor  to  pay  out 
of  the  fund  in  his  hands  {Westervelt  v.  Gregg,  1  Barb.  Ch.  469) ;  and  such 


§  1064a         COSTS  and  allowances  1323 

was,  until  1914,  still  the  rule.  Code  Civ.  Proc,  §  3347,  subd.  13.  So,  too, 
with  reference  to  that  provision  of  the  Code  (§  3278)  by  which  an  attorney 
for  a  plaintiff  who  may  be  required  to  file  security,  is  liable  for  costs. 
Matter  of  Rasch,  26  Misc.  459,  55  N.  Y.  Supp.  434.  Code  Civ.  Proc,  §  3347, 
subd.  13.  But,  new  §  2750  quoted  in  §  1081  below,  has  modified  this 
greatly. 

Those  tribimals  are  governed,  in  these  particulars,  by  certain  sections 
applicable  only  to  them,  and  designed  to  remove  the  obscurity  and  doubt 
heretofore  prevailing  upon  the  subject,  while  conferring  upon  Surrogates, 
both  in  respect  to  the  award  and  amount  of  costs,  a  discretion  obviously 
desirable,  in  view  of  the  complexity  of  interests  of  litigants  before  them, 
and  the  multifarious  character  of  questions,  which,  from  time  to  time, 
are  presented  to  them  for  adjudication. 

The  provisions  of  the  present  Code  supersede  all  those  above  recited, 
although  many  of  the  principles  enunciated  in  the  decisions  cited  have,  dovht- 
less,  a  bearing  upon  the  existing  statute.  The  repeal  in  1880  of  the  Act  of 
1870,  giving  powers  to  the  Surrogate  of  the  cbunty  of  New  Yofii,  "to 
grant  allowance  in  lieu  of  costs,"  given  by  the'  former  act,  did  not  affect  a 
proceeding  pending  at  the  time  the  repealing  act  took  effect.  Matter  of 
Weston,  91  N.  Y.  502;  overruling  Matter  of  Sexton,  I  Dem.  3.  See  Matter 
of  Gray,  27  Hun,  461. .  It  is  a  general  principle,  however,  that  the  recovery 
of  costs  is  controlled  as  to  items  and  rate  of  compensation,  at  least,  by  the 
statutes  in  force  at  the  time  the  right  to  costs  accrues,  or  at  the  time  of 
taxation.  "Supervisors,  etc.,  v.  Briggs,  3  Dem.  173;  Van  Valkenburgh  v. 
Van  Allen,  1  How.  Pr.  86;  Goodenow  v.  Livingston,  id.  232;  Taylor  v.  Gard- 
ner, 4:  id.  67;  Holmes  v.  St.  John,  id.  66.  It  is  held,  accordingly,  that  the 
regulations  of  the  Code  of  Civil  Procedure,  as  to  costs  in  Surrogates'  Courts, 
apply  to  proceedings,  though  commenced  before  September  1,  1880,  where 
the  decree  was  not  settled  until  after  that  date.  Matter  of  Mace,  4  Redf. 
325. 

§  1064a.  The  Code  regulations. — They  are  to  be  found  in  article  second 
of  title  5  of  chap.  XVIII.    The  general  provisions  are  as  follows : 

§  2743.     Costs  in  special  proceedings. 

Costs  shall  be  awarded  in  special  proceedings  in  surrogate's  court  solely  in  ac- 
cordance with  the  following  sections,  and  shall  include  all  disbursements  of  the 
party  to  whom  they  are  awarded,  which  might  be  taxed  in  the  supreme  court. 
The  sum  allowed  for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the  decree 
or  order,  and  must  be  awarded  to  the  party. 

Former  §  2559  of  this  Code. 

§  2744.     Costs;  how  made  payabk. 

Except  where  special  provision  is  otherwise  made  by  law,  costs,  awarded  by  a 
decree  or  order  may  be  made  payable  by  the  party  personally,  or  out  of  the  estate, 
or  fund,  or  out  of  the  share  or  interest  therein  of  any  person,  or  from  both,  in  such 
proportion  as  the  surrogate  may  direct,  and  justice  requires. 

Former  §  2557  of  this  Code,  modified.  From  2  R.  S.  223  (Part  3,  c.  2,  tit.  1), 
§  10;  L.  1866,  c.  784;  L.  1867,  c.  782,  §  8. 

§  2746.     Costs  on  order. 

The  costs  upon  granting  or  refusing  to  grant  an  order,  are  in  the  discretion  of 
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the  surrogate,  and  when  allowed  may  be  collected  in  the, same  manner  as  costs 
allowed  upon  granting  or  refusing  to  grant  an  order  in  the  supreme  court. 
New;  substance  found  in  former  §  2556  of  this  Code. 

We  note,  first,  as  of  academic  interest,  that  the  effect  of  §  2771  as  to 
the  operation  of  the  act  of  1914  on  "any  action  or  proceeding  pending" 
at  the  time  the  new  act  became  operative  does  not  relate  to  costs.  Costs 
are  fixed  by  the  Statute  in  force  when  the  power  to  tax  ttiem  is  to  be  exer- 
cised. Matter  of  Cunningham,  87  Mi^c,  172;  MaUer  pf  Union  Trust, Co., 
88  Misc.  456.  '    ' 

§  1065.  Costs  in  Surrogates'  Courts. — From  §  2743  we  observe  tha^ 
costs  in  Surrogates'  Courts  are  awarded,  either  by  order  or  by  decree.  An 
order  i^  a  mere  direction  of  a  Surrogate's  Court  made  or  entered  in  writing 
and  not  included  in  a  decree.  Code  Civ.  Proc,  I  2548.  A  decree  or  final 
order  as  it  may  be  called,  is  a  determination  of  the  rights  of  a  party  to  a 
special  proceediag  in  a  Surrogate's  Court.  lind.  The  costs  allowed  by 
an  order  are  determined  by  the  same  rules,  as  to  method  of  coUectioa,  as 
in  the  case  of  an  order  made  by  the  Supreme  Court  in  an  action  (§  2745). 
■  Thus,  the  costs  which  may  be  imposed  upon  the  granting  or  denial  of  a 
motion  being  $10.00  in  the  Supreme  Court,  a  party  to  a,  proceeding  in  a 
Surrogate's  Court  cannot  be  permitted  to  increase  the  amount  of,  his  costs, 
by  framing  his  order  as  a  decree,    Pease  v.  Egan,  3  Dem.  320. 

Where  petitioner  moved  to  open  a  decree  and  his  application,  was  de- 
nied, Rollins,  Surr.,  held,  that  while  the  decree  soughtto  be  vacated  was 
a  final  determination  within  the  meaning  of  former  §  2550,  the  refusal  to 
disturb  it  mUst  be  framed  as,  and  incorporated  in,  an  order.  An  appli- 
cation for  an  order  is  a  motion.  Code  Civ.  Proc,  §§  757,  768.  Maximum 
costs  upon  a  motion  are  110.00  in  the  Supreme  Court  and  musi  be  limited 
to  that  sum  in  the.  Surrogate's  Court  (§  3251,  subd,  3).  Stokes  v.  Dale,  1 
Dem.  260,  264.  The  aho^^ance  of  costs  is  regulated  by  the  Code,  and  the 
Surrogate  has  no  power  to  award  costs  or  mate  an  allowance  for  any  pur- 
pose unless  expressly  authorized  to  dp  so  by  the  Code.  Matter  of  Welling, 
51  App.  Div.  357;  Matter  of  Reeves,  48  Hun,  607;  Matter  of  Ingraham,  35 
Misc.  577;  Matter  of  H olden,  126  N.  Y.  598;  McMahonv.  Smith,  20  Misc. 
305,  308;  Du  Bois  v.  Brown,  1  Dem.  317;  Matt&r  of  Bender,  86  Hun,  570; 
Matter  -of  Kreidler,  68  Misc.  412.  This  applies  to  costs,  allowances  and 
disbursements,  including  witness's  and  stenographer's  fees.  Matter  of 
Engelbrecht,  15  App.  Div.  541. 

§  1066.  Collecting  costs. — As  to  the  enforcement  of  either  an  order  or  a 
decree  awarding  costs,  see  ante,  on  Decrees  and  Orders.  It  is  suSicient 
here  to  observe  that  mpti,on  costs  must  be  collected  in  the  manner  pro- 
vided by  §779,  Code  Civ.  JProc,  q.  v.  Surrogate  Rollins  in  1884,. held 
explicitly  {Scofidd  v.  Adrifince,  2  Dem.  486),  that  §  779  of  the  Code  pro- 
viding how  costs  of  a  motion  are  to  be  collected,  does  not  apply  to  a  Sur- 
rogate's Court.  This  was  where  petitioner  asked-  that  the  Surrogate's 
Court  should  refuse  to  entertain  a  certain  application  on  the.  ground  that 
the  party  applying  had  omitted  to  pay  certain  costs,  and  that  therefore 
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all  proceedings  on  his  part  should  be  deemed  stayed  until  the  payment  of 
such  costs.  See  Matter  of  McTevey,  93  Misc.  384;  Hazard  v.  Wilson,  3 
Abb.  N.  C.  50,  52;  Hempstead  v.  White  Sewing  Machine  Co.,  134  App. 
Div.  575.  In  1886  the  same  Surrogate  {Matter  of  Lippincott,  5  Dem.  299), 
held  that  the  manner  of  collecting  motion  costs  in  the  Surrogate's  Court 
is  declared  by  the  Code  to  be  the  same  as  .collecting  costs  upon  an  order 
in  a  Supreme  Court  action.  "The  reference  is  to  §  779  which  provides  that 
the  collection  of  costs  upon  an  order  may  be  enforced  by  execution." 
These  decisions  are  not  to  be  deemed  necessarily  conflicting,  for,  while  by 
subd.  6  of  §  3347,  it  is  manifest,  that  §  779  is  not  made  applicable  to  Sur- 
rogates' Courts,  yet  it  is  equally  clear  from  (former)  §  2556  or  so  much 
thereof  as  provides  that  costs  upon  an  order  of  a  Surrogate's  Court  are 
the  same,  and  may  be  collected  in  like  manner  as  upon  an  order  of  the 
Supreme  Coiirt,  that  part  of  §  779  which  provides  that  the  collection  of 
motion  costs  directed  by  an  order  to  be  paid  may,  in  case  of  nonpayment, 
be  had  by  execution  is  inapplicable.  As  to  the  enforcement  of  decrees 
Surrogates'  Courts  are  given  greater  power  to  enforce  their  decrees  by 
contempt  proceedings  than  appears  to  be  vested  in  any  other  court  of 
record.  See  Code  Civ.  Proc,  §§  14,  1241,  2490,  2554,  3347;  Matter  of 
Humfreville,  19  App.  Div.  381,  382,  O'Brien,  J.,  citing  Matter  of  Kurtz- 
man,  2  N.  Y.  St.  Rep.  655;  Matter  of  Dissosway,  91  N.  Y.  235.  On  appeal. 
Matter  of  HumfreinMewa/s  reversed,  154  N.  Y.  116,  but  merely  to  hold,  as 
intimated  ante,  that  where  the  only  money  payment  directed  by  a  Surro- 
gate's decree  is  costs,  it  cannot  be  enforced  by  imprisonment. 

§  1067.  Analysis  of  discussion. — With  this  introductory  statement  we 
pass  to  the  general  costs  in  Surrogates'  Courts.  The  subject  will  be  dis- 
cussed under  the  following  subtopics: 

(at)  When  costs  are  awarded  as  of  right. 

{b)  When  costs  are  in  the  discretion  of  the  Sjirrogate. 

(c)  Allowances  in  Surrogates'  Courts. 

(d)  Taxable  disbursements  in  Surrogates'  Courts. 

§  1068.  Costs,  how  made  payable. — But  it  may  be  preliminarily  ob- 
served that,  since  proceedings  in  the  Surrogate's  Court  are  proceedings 
in  rem,  the  question  has  always  been  an  important  one  as  to  whether  the 
fund  or  estate  over  which  the  Surrogate  has  jurisdiction  may  be  had  re- 
course to  for  the  payment  of  the  costs  which  the  Surrogate  is  authorized 
to  award.    This  is  expressly  covered  by  §  2744,  above  quoted. 

This  section  differs  in  two  respects  from  former  §  2557. 

(a)  By  making  costs  payable  not  only  out  of  the  estate  or  fund  but 
also  "out  of  the  share  or  interest  therein  of  any  person, "  or  out  of  both. 

(b)  By  eliminating  the  exclusion  of  estates  of  less  than  $1,000  in  amount 
or  value  from  its  application.  Section  2744  gives  the  Surrogate  not  only 
power  but  discretion,  as  to  making  the  costs  payable  by  a  party  person- 
ally or  out  of  an  estate  or  fund.  Matter  of  Henry,  5  Dem.  272.  But  the 
expression  "as  justice  requires,"  undoubtedly  makes  his  discretion  re- 
viewable at  the  Appellate  Division. 
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Costs  will  be  charged  upon  parties  personally  in  all  cases  where  the  Surro- 
gate has  reason  to  believe  that  the  proceedings  have  been  instituted  by  such 
party  either  in  bad  faith  or  for  any  other  reason  unjustifiably.  Matter  of 
Lawman,  1  Misc.  43;  Matter  of  Whelan,  6  Dem.  425.  So,  where,  an  attorney 
or  counsel  has  been  guilty  of  palpable  bad  faith  or  fraud,  the  court  has  the 
power  to  compel  him  to  pay  the  costs  personally.  In  re  Tacke's  Will,,  3  N.  Y. 
Supp.  112,  same  case,  3  N.  Y.  Siipp.  431,  citing  Matter  of  Kelly,  62  N.  Y.  198, 
and  former  §  2481,  subd.  7.  Where  there  are  various  parties  tp  a  proceed- 
ing before  the  Surrogate's  Court,  as  in  the  case  of  contested  wills,  the  Surro- 
gate may  allow  costs  against  the  petitioner  personally  to  any  or  all  of  the 
several  contestants.  Collyer  v.  Collyer,  110  N.  Y.  481-487;  but  see  disc;ission 
below,  limiting  the  allowance  of  costs  to  an  unsuccessful  contestant  whether 
payable  out  of  the  estate  or  otherwise.  No  personal  liabiUty  for  costs 
attaches,  however,  where  a  party  to  a  proceeding  is  merely  a  formal  party, 
that  is  to  say,  not  a  necessary  party,  unless  he  has  needlessly  inter- 
vened and  compelled  the  litigation  of  unnecessary  issues.  Matter  of 
Davis,  105  App.  Div.  222,  aff'd  182  N.  Y.  468.  When  upon  the  ap- 
plication for  the  appointment  of  a  guardian,  the  mother  of  the  infant  in- 
terested was  cited  to  comply  with  the  requirements  of  the  Code,  the  Court 
of  Appeals  held  that  she  was  not  a  party  within  the  meaning  of  the  Code 
as  to  liabihty  for  costs.    Matter  of  Valentine,  22  Weekly  Dig.  175. 

But  mere  lack  of  success  in  proceedings  in  Surrog9,tes'  Courts  is  no  reason 
for  imposing  personal  costs.  In  re  Castles's  Will,  2  N.  Y.  Supp.  638.  See 
also  Silling' s  Estate,  2  N.  Y.  Supp.  637,  where  Surrogate  Ransom  enforced 
the  payment  of  personal  costs  charged  upon  an  objector  to  the  probate 
of  a  will  personally  by  deducting  the  amount  from  said  objector's  share 
of  the  estate  in  the  hands  of  the  executor.  This  is  the  precise  effect  of  the 
present  section.  It  impounds,  to  that  extent,  the  share  of  the  party  for  the 
satisfaction  of  the  costs  thus  personally  charged. 

One  who  institutes  a  proc'eeding  in  good  faith  will  not  be  subjected  to 
the  burden  of  paying  costs  personally.  Matter  of  Keeler,  2  Connoly,  45. 
So  on  a  contested  accounting,  where  some  of  the  objections  prove  to  be 
well  founded,  contestant  should  not  be  charged  with  costs.  Matter  ofCor- 
bin,  101  App.  Div.  25.  So  where  a  contestant  unsuccessfully  attacked  the 
will,  but  the  proceedings  were  not  unreasonably  delayed  and  no  witnesses 
were  examined  except  the  subscribing  witnesses  to  the  will,  Surrogate, 
Rollins  held  that  justice  did  not  require  that  such  contestant  should  be 
personally-  charged  with  the  proponent's  costs.  But  if  it  appears  that  the 
contestant  has  merely  engaged  in  a  fishing  expedition,  and  blocks  the 
expeditious  probate  of  the  paper  propounded,  or  hinders  and  delays  the 
proceeding  for  the  purpose  of  forcing  some  recognition  of  fancied  rights 
with  a  wavering  hope  that  something  may  turn  up  which  will  be  of  advan- 
tage, in  such  cases  the  Surrogate  is  vested  with  power  to  impose  personally 
costs  by  way  of  a  deterrent  from  reckless  litigation.  MaMer  of  Whelan's 
Estate,  2  N.  Y.  Supp.  635.  Costs  will  not  be  awarded  to  a  number  of  con- 
testants separately  if  they  are  united  in  interest,  but  wjiere  they  appear  by 
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various  attorneys  and  have  entirely  distinct  interests  under  the  will,  they 
will  be  allowed  separate  bills  of  costs.  Matter  of  Lasak,  1  Connoly,  490; 
Collyer  v.  Collyer,  4  Dem.  53-64;  Hauselt  v.  Vilmar,  76  N.  Y.  630.  See  also 
Matter  of  Fuller,  16  Civ.  Proc.  Rep.  412.  The  award  of  costs  in  a  ciase  is 
made  by  way  of  indemnity  to  the  successful  party.  One  who  is  entitled  to 
share  in  an  estate  is  not  indemnified  in  that  regard  if  he  is  compelled  to 
give  up  part  of  the  estate  to  pay  himself  for  costs  which  other  people  have 
made  in  trying  to  take  the  estate  away  from  him.  Therefore  when  the 
person  trying  to  get  the  estate  fails  to  secure  it,  it  is  a  proper  case  to  require 
him  to  pay  the  costs  personally  of  his  unsuccessful  attempt.  Matter  of 
Seagrist,  1  App.  Div.  615-623,  opinion  of  Rumsey,  J.  This  of  course  does 
not  cover  cases  where  the  person  trying  to' get  the  estate  sustains  such  a 
relationship  to  the  decedent  as  to  give  him  a  prima  facie  case,  as  where  the 
alleged  will  purports  to  disinherit  a  wife  or  child  in  favor  of  s8me  stranger 
to  the  estate. 

§  1069.  Costs  against  an  executor,  administrator,  guardian,  or  trustee 
personally. — So  also,  costs  may  be  imposed  upon  an  exequtor  or  adminis- 
trator personally,  as  where  an  executor  or  administrator  was  shown  to 
have  been  dilatory  in  accounting  proceedings  referred  to  a  referee,  and  to 
have  manifested  no  disposition  to  proceed  in  good  faith  to  exhibit  the  con- 
dition of  the  estate  in  his  hands.  Estate  of  Goetschius,  23  N.  Y.  Supp.  975; 
Matter  of  Williams,  17  St.  Rep.  839 ;  or  where  he  interposed  merely  technical 
objections  to  being  compelled  to  account.  Matter  of  Post,  30  Misc.  551. 
So,  also,  where  an  executrix  has  wasted  the  estate  in  her  hands.  Estate 
of  Stanton,  18  St.  Rep.  807.  Or  when  he  denies  assets,  which  are  shown 
to  exist.  Matter  of  Long  Island  L.  &  T.  Co.,  92  App.  Div.  5.  So  where 
an  executor  unreasonably  compels  a  litigation  of  a  personal  claim  against 
the  estate  as  in  requiring  a  construing  of  the  will  to  determine  whether  a 
particular  fund  belongs  to  the  estate  and  the  distributees,  or  to  the  executor 
personally.  .  Estate  of  Mull,  16  St.  Rep.  981.  But  if  an  executor  resists  a 
claim  and  succeeds  in  materially  reducing  it,  he  will  not  be  subjected  to 
costs  (e.  g.,  reduction  of  75  per  cent).  Matter  of  Ingraham,  35  Misc.  577. 
Where  executors  unreasonably  defend  a  proceeding  to  compel  them  to  give 
a  bond  or  furnish  additional  security,  they  will  be  adjudged  to  pay  costs. 
O'Brien's  Estate,  19  N.  Y.  Supp.  541,  25  N.  Y.  Supp.  704.  So,  if  an  executor 
or  administrator  refuses  to  comply  with  an  order  or  decree  directing  him  to 
do  a  particular  thing  or  pay  a  particular  sum,  and  a  motion  to  compel  him 
to  comply  with  the  order  or  decree  is  necessitated,  the  costs  of  such  a  motion 
will  be  personally  imposed  upon  the  executor.  Curry's  Estate,  19  N.  Y. 
Supp.  728.  So  where  a  guardian  filed  an  accoimt  containing  improper 
items,  and  objections  had  to  be  interposed  to  protect  his  ward's  interests, 
costs  were  imposed  oh  the  guardian  personally.  Matter  of  Decker,  37  Misc. 
527.  See  also  Matter  of  Kopp,  15  Civ.  Pro.  282.  Improper  attitude  is  the 
basis  of  the  charge.  Where  a  trustee,  not  himself  guilty  of  fraud,  trusted 
his  co-trustee,  by  whom  devastavit  was  committed,  it  was  held  improper 
to  charge  him  personally  with  costs.   Matter  of  Wagner,  132  App.  Div.  306. 
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But  when  upon  an  accounting  a  trustee  is  removed  and  surcharged,  he 
is  not  only  not  entitled  to  costs  but  may  be  charged  personally.  Matter 
of.  Howell,  215  N.  Y.  466.    (Attorney's  hen  proceeding.) 

§  1070.  When  costs  are  awarded. — Taking  up  the  discussion  as  to 
costs  generally  we  turn  first  to  §  2746: 

§  2746.     When  siirrogate  to  fix  amount  of  costs. 

The  surrogate,  upon  rendering  a  decrep,  njay,  in  his  discretion;  fix  such  a  sum 
as  he  deems  reasonable,  to  be  allowed  as  costs,  to  the  petitioner,  and  to  any  other 
party  who  has  succeeded  in  a  contest,  or  whose  attorney,  in  the  absence  of  a  con- 
test, has  rendered  services  in  the  proceeding  of  substantial  benefit  to  him  or,  to  the 
estate  or  fund,  not  exceeding,  where  there  has  not  been  a  contest,  twenty-five 
dollars,  or  where  there  has  been  a  contest,  seventy  dollars;  and,  in  addition  thereto, 
where  a  trial  or  hearing  upon  Hhe  merits  necessarily  occupies  more  than  one  day; 
ten  dollars  for  each  additional  day,  necessarily  occupied  in  the  trial  or  hearing  and 
in  preparing  therefor,  and  where  a  motion  for  a  new  trial  is  made,  if  it  is  granted, 
twenty-five  dollars;  if  it  is  denied,  fifteen  dollars. 

When  the  decree  is  made  upon  a  contested  appUcation  for  probate  of  a  will,  costs, 
payable  out  of  the  estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful  con- 
testant of  the  will,  unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap^ 
pointed  by  the  surrogate,  or  is  named  as  an  executor  in  a  paper  propounded  by  him 
in  good  faith  as  the  last  will  of  the  decedent;  but  where  a  person  named  as  the 
executor  in  a  wUl  propounds  the  will  for  proba,te,  such  person  so  named  as  executor 
may,  whether  successful  or  not,  in  the  discretion  of  the  surrogate,  be  awarded  costs 
and  all  necessary  disbursements  made  by  him  and  all  expenses  incurred  in  the 
attempt  to  sustain  the  will.  The  surrogate  may  order  a  copy  of  the  stenographers 
minutes  to  be  furnished  to  the  contestant's  counsel,  and  charge  the  expense  thereof 
to  the  estate,  if  he  shall  be  satisfied  that  the  contest  is  made  in  good  faith. 

Former  §  2561  of  this  Code,  modified;  last  paragraph  from  former  §  2558,  subd.  3. 

We  reproduce  former  §  2558  to  show  the  effect  of  the  amendment. 

Former  §  2558. 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  surrogate,  except  in  one 
of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  of  costs,  are  contained  in  a 
judgment  or  order,  made  upon  an  appeal  from  the  surrogate's  determination,  or 
upon  a  motion  for  a  new  trial  of  questions  of  fact  tried  by  a  jiuy;  in  either  of  which 
cases,  costs  must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which  case,  unless  it  is 
within  the  foregoing  subdivision,  the  decree  must  award  costs  to  the  successful 
party. 

3.  When  the  decree  is  made  upon  a  contested  application  for  probate  or  revoca- 
tion of  probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise,  shall  not  be 
awarded  to  an  unsuccessful  contestant  of  the  will,  unless  he  is  a  special  guardian 
for  an  infant,  appointed  by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent;  "m  which  case 
such  person  so  named  as  executor  may,  in  the  discretion  of  the  Surrogate,  he  awarded 
costs  and  all  necessary  disbursements  made  by  him  and  all  expenses  incurred  in  the 
attempt  to  sustain  the  will;  but  the  surrogate  may  order  a  copy  of  the  stenographer's, 
minutes  to  be  furnished  to  the  contestant's  counsel,  and  charge  the  expense  thereof 
to  the  estate,  if  he  shall  be  satisfied  that  the  contest  is  made  in  good  faith. 

Our  former  discussion. was  under  the  heads  costs  "as  of  right"  and  "dis-  ; 
cretionary."    It  is  clear  now  that  all  costs,  and  whether  under  a  decree  oi; 
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order,  are  discretionary  in  the  Surrogate's  Court.  It  will  appear  equally 
clear  that  where  a  Surrogate's  decree  has  been  appealed  from,  or  the  verdict 
of  a  jury  on  a  trial  of  questions  of  fact  had  been  appealed  from  and  the 
OTder  or  judgment  of  the  Appellate  Court  gives  special  directions  respect- 
ing the  award  of  costs,  the  Surrogate  has  no  discretion  but  must  follow 
such  directions. 
The  new  Code  provision  reads: 

§  2751.     Costs  of  appeal. 

The  appellate  court  may  award  to  the  successful  party  the  costs  of  the  appeal; 
or  it  may  direct  that  they  abide  the  event  of  a  new  trial,  or  of  the  subsequent  pro- 
ceedings in  the  surrogate's  court.  In  either  case,  the  costs  may  be  made  payable 
out  of  the  estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by  the 
appellate  court;  or,  if  such  direction  is  not  given,  as  directed  by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surrogate's  court,  are  the 
same  as  if  they  were  awarded  in  the  supreme  court. 

Former  §§  2560,  2589  of  this  Code.  From  2  R.  S.  608  (Part  3,  c.  9,  tit.  3),  §  96; 
Id.,  67  (Part  2,  c.  6,  tit.  1),  §  61. 

If  the  Appellate  Court  has  directed  that  one  of  the  parties  shall  have  costs 
for  his  proceeding  in  the  Surrogate's  Court  but  none  for  his  proceedings  in 
the  Appellate  Court,  the  Surrogate  is  under  the  necessity  of  fixing  the 
costs  to  be  allowed  in  his  own  court  {Matter  of  Bull,  1  Connoly,  395,  398), 
or  if  the  Appellate  Court  gives  no  direction  as  to  whether  they  shall  be  paid 
personally  or  out  of  the  estate,  then  the  Surrogate  of  course  has  discretion  in 
regard  to  such  details.    Schell  v.  Hewitt,  I  Dem.  249,  255. 

So,  if  the  Appellate  Division  reverses  an  order  of  the  Surrogate  "with 
costs"  only,  he  has  no  power  to  tax  disbursements  on  appeal,  for  §§  3251 
and  3256  are  held  as  not  applying  to  Surrogates'  Courts'  orders  but  refer 
to  actions.  Matter  of  Steencken,  58  App.  Div.  85,  citing  Cassidy  v.  Mc- 
Farland,  139  N.  Y.  209.  In  this  case,  however,  leave  was  given  to  resettle 
the  order  in  the  Appellate  Division,  on  notice.  This  seemed  to  overlook 
former  §  2559,  quoted  above  as  new  §  2743,  which  says  decree  costs  "in- 
clude all  disbursements  which  might  be  taxed  in  the  Supreme  Court."  In  a 
later  case,  Matter  of  Bdbcock,  86  App.  Div.  563,  it  was  held  on  an  appeal 
from  a  final  order,  affirmed  by  the  Appellate  Division  "with  costs"  that 
§§  3240  and  3256  did  apply  and  that  the  disbursements  specified  in  the 
latter  section  were  "awarded  by  implication"  and  should  have  been  taxed 
by  the  Surrogate.  Section  3240  refers  to  costs  on  appeal  from  a  final  order, 
made  by  a  Court  of  Record,  in  a  special  proceeding.  This  case  refers  ex- 
pressly to  §  3256  as  carrying  certain  disbursements  with  costs  of  an  appeal. 
And  it  seems  that  both  §  2745  as  to  costs  of  orders,  and  §  2744  as  to  costs 
awarded  by  a  decree  which  "include  all  disbursements  of  the  party  .  .  . 
which  might  be  taxed  in  the  Supreme  Court"  and  §  2751  as  to  appeal  costs 
put  the  rule  of  the  Bdbcock  case  beyond  dispute.  See  Matter  of  Wright, 
89  Misc.  108,  "reversed  with  costs"  means  only  costs  on  appeal. 

See  §  2751  which  prescribes  in  effect  that  if  it  be  left  to  the  Surrogate  to 
tax  the  costs  of  an  appeal,  they  shall  be  "the  same  as  if  they  were  awarded 
in  the  Supreme  Court." 
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§  1071.  Same;  on  appeal. — But  none  the  less  the  decision  of  the  Ap^ 
pellate  Court  is  whsit  determines  the  power  of  the  Surrogate  as  a  taxing 
officer.    This  is  manifest  from  §  2751,  just  quoted. 

It  is  clear  from  the  section,  that  the  Surrogate,  while  he  has  the  power 
to  adjust  in  his  final  decree  the  costs  in  appeal  proceedings,  either  according 
to  the  direction  of  the  order  or  judgment  of  the  Appellate  Court,  or  in  his 
discretion,  in  the  particulars  wherein  the  Appellate  Court  has  failed  to  exer- 
cise its  own,  is  still  not  given  by  such  section  any  power  to  awqrd  such 
costs;  in  other  words,  they  do  not  aim  to  enlarge  the  scope  of  his  authority 
so  as  to  enable  him  to  adjudge  that  costs  be  paid  when  the  court  above 
has  refused  to  allow  them  or  has  given  no  direction  whatever.  They  are 
simply  designed  to  establish  the  mode  "whereby  the  Surrogate  is  enabled 
to  exercise,  in  respect  to  costs  on  appeal;  such  limited  authority  aS  is  con- 
ferred upon  him  by  other  provisions  of  law.  Schell  v.  Hewitt,  supra,  opin- 
ion of  Rollins,  Slirr.  So  where  the  Appellate  Court  has  refused  to  award 
costs  the  Surrogate  has  no  power  to  award  them.  Estate  of  Batten,  6  Dem. 
444.  The  language  of  §  2751,  "  the  costs  of  an  appeal  when  they  are  awarded 
in  a  Surrogate's  Court"  means  only  that  the  Appellate  Court  can  leave  the 
taxing  of  costs  and  the  manner  of  charging  them  to  bim.  ' 

Or,  again,  where  there  are  several  appellants  and  the  Appellate  Court 
reverses  "with  costs,"  the  Surrogate  in  his  order  on  the  remittitur  cannot 
enlarge  the  scope  of  the  award  by  making  it  read  "with  costs  to  each 
appellant."  Isola  v.  Webber,  12  App.  Div.  267;  Matter  of  P.  E.  P.  School, 
86  N.  Y.  396;  Van  Gelder  v.  Van  Gelder,  84  N.  Y.  658.  >  Same  rule  as  to 
successful  respondents.  Estate  of  Akers,  N.  Y.  L.  J.,  Mardh  1^  1903, 
citing  Estate  of  Oakley,  Surr.  Dec.  1902,  p.  76. 

But  Sawyer,  Surr.,  in  Matter  of  Saunders,  86  Misc.  582,  held  differently 
on  taxing  costs  after  the  remittitur  6f  the  Court  of  Appeals  in  a  transfer  ^ 
tax  case.  Two  corporate  beneficiaries  had  appealed)  two  briefs  filed,  one 
might  be  taxable,  and  the  other  not,  no  actual  identity  of  interest.  He 
taxed  a  separate-  bill  to  each,  citing  Ee^/noMs  v.  Aetna  lAfe  Ins.  Co.,  30 
Misc.  152;  Matter  of  City  of  N.  Y.,  62  Misc.  61,  aff'd  129  App.  Div.  929. 
But  neither  of  these  cases.were  Surrogate  Court  cases.  If  several  parties  to 
the  .appeal  dispute  the  division  of  costs  awarded  to  them  as  a  class,  they  , 
may  move  the  Appellate  Court  to  make  their  order  more  specific.  Matter  of 
Kinn,  139  App.  DiV.  766.  See,  as  to  costs  in  Appellate  Court,  Matter  of 
Baldwin,  30  Misc.  169,  172,  citing  Matter  of  W.  Comm'rs  of  Amsterdam, 
104  N.  Y.  677;  B.  S.  Inst.  v.  Pelham,,  148  N.  Y.  737.  But  it  has  been  held, 
where  a  Surrogate  refused  probate  of  a  will  and  appeal  was  taken  from  his 
decree,  which  was  reversed  and  the  issues  ordered  to  be  tried  under  former 
§  2588,  and  a  verdict  had  upon  these  issues,  that  it  would  be  irregular  for 
the  circuit  judge  before  whom  the  trial  was  had,  to  make  any  order  for  costs 
or  any  direction  as  to  how  they  should  be  paid;  the  practice  .in  such  case 
was  that  the  verdict  of  the  jury,  must  be  certified  to  the  Surrogate  who 
makes  a  decree  accordingly;  and  in  making  his  decree  the  matter  of  costs 
rests  with  the  Surrogate,  except  as  to  the  costs  of  appeal  which  must  be 
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fixed  by  the  Appellate  Court.  As  to  such  appellate  costs  the  Surrogate  has 
no  discretion,  except  to  direct  how  they  shall  be  paid,  in  case  the  Appellate 
Court  has  given  no  direction  in  that  regard.  Matter  of  Campbell,  48  Hun, 
41,7.  Nor  can  he  modify  the  decree  as  fixed  by  the  Appellate  Division. 
Matter  of  McEchron,  55  App.  Div.  147,  149,  citing  Reed  v.  Reed,  52  N.  Y. 
651;  Hone  v.  DePeyster,  106  N.  Y.  645,  649;  Sheridan  v.  Andrews,  80  N.  Y. 
648.  In  every  other  case  the  Surrogate  has  discretion  as  to  awarding  costs 
except  as  hmited  by  the  provision  in  §  2746  that  costs  should  not  be  awarded 
to  certain  unsuccessful  contestants  of.  a  will.  Where  A  contested  a  will, 
and  while  unsuccessful  as  to  the  factum  of  the  will,  was  successful  in  getting 
the  construction  of  it  for  which  he.  contended  he  was  held  entitled  to  costs. 
Matter  of  Bogart,  46  App.  Div.  240.  However,  this  rule  is  stated  not  to 
apply  to  a  special  guardian  for  an  infant,  who  has  been  appointed  by  the 
Surrogate,  who  may  contest  the  will,  or  where  the  contestant  is  a  person 
named  as  executor  in  a  paper  propounded  by  him  in  good  faith  as  the  last 
will  of  the  decedent.  These  provisions  are  explicit,  so  where  an  infant  party 
intervenes  by  counsel  and  not  by  special  guardian,  and  contests  the  probate 
of  a  will  unsuccessfully,  the  Surrogate  cannot  award  him  costs.  Matter 
of  Lamb,  22  N.  Y.  St.  Rep.  350.  But  where  an  infant  intervenes  and  has 
a  special  guardian  appointed,  and  opposes  the  probate  of  a  will  and  probate 
is  granted,  his  special  guardian  is  an  unsuccessful  contestant  under  subd.  3, 
and  costs  may  be  awarded  him  out  of  the  estate  or  otherwise  as  the  Surro- 
gate may  allow;  only  in  such  a  case  the  court  is  of  course  limited  by  §  2746, 
post,  as  to  amount  of  costs  it  can  award.    Forster  v.  Kane,  1  Dem.  67. 

The  committee  of  a  lunatic  was  not  a  special  guardian  within  the  intent 
of  former  §  2558.  Matter  of  Davis,  60  Misc.  297;  but  §  2746  includes  a 
special  guardian  of  an  incompetent. 

Where  an  executor  propoimded  a  paper  in  good  faith  as  the  last  will  of 
a  decedent,  but  being  an  attorney  acted  as  his  own  counsel.  Surrogate 
Coffin  held  that  he  was  not  entitled  to  costs.  Whelpley  v.  Loder,  1  Dem. 
368,  383.  Although  in  such  case  he  is  not  prevented  from  haying  a  copy 
of  the  stenographer's  minutes  at  the  expense  of  the  estate,  under  the  last 
paragraph  of  subd.  3.  Now,  under  §  2753,  relating  to  commissions  and 
compensation,  he  may  act  as  his  own  attorney  and  this  may  obviate  the 
rule  above  laid  down,  since  §  2743  says  costs  "must  be  awarded  to  the  party." 
Where  an  executor  received  letters  under  a  will  and  opposed  an  application 
to  revoke  the  probate  thereof  on  the  ground  that  another  paper  propounded 
was  the  decedent's  last  will,  and  said  latter  paper  was  admitted  to  probate, 
probate  of  the  former  will  being  revoked,  it  was  held  that  it  was  neverthe- 
less within  the  meaning  of  subd.  3  of  former  §  2558  and  the  executor  could 
have  his  costs.    Bertine  v.  Huhbell,  1  Dem.  335. 

But  under  the  amendment  to  subd.  3  of  §  2558  made  in  1911  and  itali- 
cized, supra,  the  Surrogate  was  given  power  to  relieve  an  executor  from 
the  pecuniary  burden  of  an  unsuccessful  effort  to  sustain  the  will.  This 
amendment  obviated  the  harsh  rule  laid  down  in  Dodd  v.  Anderson,  197 
N.  Y.  466.    Hence  the  remarks  of  Miller,  J.,  in  the  Appellate  Division,  131 
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App.  Div.  224,  though  reversed  by  the  Court  of  Appeals,  are  now  relevant 
and  state  the  right  rule.  The  amendment  of  1911  is  preserved  in  the  pres- 
ent act. 

So  where  decedent's  widow  contested  probate  of  a  will  made  in  favor  of 
another  woman,  and  presented  a  prior  will  in  her  own  favor  for  probate, 
and  the  Surrogate  admitted  the  latter  will  to  probate,  it  was  held  that 
she  was  an  imsuccessful  contestant  excepted  within  the  meaning  of  the 
amendment,  but  that  the  allowing  of  costs  was  wholly  within  the  discre- 
tioh  of  the  Surf ogate  and  his  refusal  to  award  them  to  her  was  not  error. 
Matter  of  Mondorf^  110  N.  Y.  450,  457. 

§  1072.  Ctisis  when  discretionary.^ — With  the  exception  already  noted, 
as  to  cases  in  which  the  Surrogate  cannot  award  costs  at  all,  and  second, 
as  to  persons  to  whom  he  cahnot  allow  costs,  the  allowance  of  costs 
by  a  Surrogate  rests  in  his  disci'etion  within  the  limits  as  to  amount  to  be 
hereinafter  rioted.  He  acts  on  aflBdavits,  which  should  be  specific  in  de- 
tailing the  party's  claims.  Matter  of  Richmond,  63  App.  Div.  488.  Sec- 
tion 2743  of  the  Code  p!r6Vides  how  costs  are  to  be  awarded: 

Costs,  .  .  .  include  all  disbursements  of  the  party  to  whom  they  are  awarded, 
wMch  might  be  taxed  in  the  supreme  court.  The  sum  allowed  for  costs  must  be 
fixed  by  the  surrogate,  aind  inserted  in  the  decree  or  order,  and  must  be  awarded  to 
the  party. 

Under  this  section  it  is  to  be  noted  that  a  Surrogate  has  no  power  to 
award  costs  to  ally  but  parties  to  the  proceeding.  It  has  been  distinctly 
held  that  this  does  not  mean  attorneys  for  the  parties.  Mutter  of  Welling, 
51  App.  Div.  357;  Matter  of  Wright,  121  App.  Div.  581;  Matter  of  Kreid- 
ler,  68  Misc.  412;  S^ixman  v.  Whitehead,  78  N.  Y.  306.  The  power  to 
award  costs  is  derived  wholly  from  statutory  provisions.  Matter  of  Holden, 
126  N.  Y.  589;  MdMahon  v.  Smith,  20  Misc.  App.  Term,  305,  308;  Du 
Bois  v.  Brown,  1  'Dem.  317.  Section  2743  prescribes  that  costs  shall  be 
awarded  .  .  .  "solely  in  accordance  with  thei .following  sections."  Pre- 
viously to  1870  the  statute  (2  Rev.  Stat.  223,  §  10,  Banks's  6th  ed.,  vol.  Ill, 
330)  was  as  follows :  "  In  all  cases  of  contest  before  a  Surrogate's  Court, 
such  court  may  award  costs  to  the  party  in  the  judgment  of  the  court  en- 
titled thereto,  to  be  paid  either  by  the  other  party  personally,  or  out  of 
the  estate  which  shall  be  the  subject  of  such  controversy."  See  Western  v. 
Romaine,  1  Bradf.  37;  Wilcox  v.  Smith,  26  Bai-b.  316;  Lee  v.  Lee,  39  Barb. 
172;  DMn  v;  Patchefi,  26  N.  Y.  441 ;  Reed  v.  Reed,  52  N.  Y.  651.  By  the 
act  of  1870  (chap.  359,  §  9)' the  Surrogate  of  New  York  was  authorized  to 
make  allowances  in  lieu  of  costs, 'directly  to  counsel.  Kearney  v.  McKeon, 
85  N.  Y.  136;  Waltbn  y.  Howard,  1  Dem.  103,  Rollins,  Surr.  But  the 
Code  of  Civil  Procedure  repealed  this  act,  and  under  the  Code  there  is  no 
provision  whereby  the  Surrogate  of  any  county  can  la,wfully  award  com- 
pensation out  of  a  decedent's  estate  directly  to  the  counsel  of  parties. 
Noyes  v.  Children's  Aid  Society,  70  N.  Y.  483;  Estate  of  Withers,  2  Civ. 
Prbc.  Rep.  162.  Nor  willthe  fact  that  numerous  counsel  were  retained 
avail  to  increase  the  taxablfe  costs.   Ma:tter  of  Brown,  65  How.  461 ;  Du  Bois 
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V.  Brovm,  1  Dem.  317,  330.  Their  charges  are  against  the  exeicutor  per- 
sonally or  against  the  parties  personally  and  may  not  be  made  payable 
out  of  a  fund.  Seaman  v.  Whitehead,  78  N.  Y.  306;  Marsh  v.  Avery,  81 
N.  Y.  29;  Matter  of  Seigler,  49  Misc.  189. 

§  1073.  Amount  of  costs. — Section  2743  already  quoted  provides  that 
the  sum  allowed  for  costs  must  be  fixed  by  the  Surrogate  and  inserted  ,in 
the  decree,  and  also  provides  that  it  shall  include  all  disbursements  which 
could  be  taxed  in  the  Supreme  Court.  The  Surrogate,  therefore,  is  made 
the  taxing  officer  instead  of  the  clerk,  and  the  authority  for  all  costs  taxed 
must  be  found  in  the  statute.  See  §  3256  under  disbursements,  infra,. 
Matter  of. Bender,  86  Hun,  570.  Rule  20  of  the  New  York  County  Surro- 
gate's Court  is  carefully  drawn  and  provides  a  reasonable  practice  in  re- 
gard to  taxation  of  costs  in  that  court. 

Rule  XX. — Costs  and  Allowances 

Whenever  a  party  to  a  decree  shall  deem  himself  entitled  to  cOsts  the  matter 
wiU  be  considered  and  determined  by  the  surrogate  on  two  days'  notice  of  adjust- 
ment. With  said  notice  shall  be  served  a  statement  showing:  the  items  of  costs  and 
disbursements  to  which  the  party  may  deem  himself  entitled,  which  disbursemente 
shall  be  duly  verified  both  as  to  their  amount  and  necessity.  ,  The  disbursenaents 
for  referee's  and  stenographer's  fees  must  be  sustained  by  affijdavits  or  detailed  proof. 
.  At  the  same  time  and  on  like  notice  the  surrogate  will  pass  upon  any  appKcation 
for  an  additional  allowance.  Such  application  must  be  accompanied  by  an  affidavit 
setting  forth  the  number  of  days, necessarily  occupied  in  the  hearing!  or  trial,  in 
preparing  the  account  for  settlement  and  in,  the  preparation  for  the  trial,  tjie  time 
occupied  on  each  day'in  the  rendition  of  the  services,  their,  nature  and  extent  in 
detail,  including  the  services  necessarily  rendered  or  to  be  rendered  in  the  drawing, 
entering  or  executing  of  the  decree.  In  case  such  trial  shall  have  been  had  before 
a  referee  the  time  necessarily  occupied  in  such  trialbefore  him  may  be  shown  by  a 
certificate  of  such  referee. 

But  in  the  absence  of  such  or  a  similar  rule,  the  practice  in  the  Supreme 
Court  should  be  followed,  a  bill  of  costs,  allowances  and  disbursements 
should  be  prepared  and  notice  of  taxation  given  in  the  case  and  manner 
required  by  that  court.  Where  the  stenographer's  fees  are  taxable  they 
should  be  paid  by  the  proper  party  and  the  amount  included  as  a  disburse- 
ment in  the  bill  of  costs;  the  same  regarding  referees'  fees  arid  other  dis- 
bursements. Dw  Bds  v.  Brown,  1  Dem.  317,  333;  Estate  of  Willett,  Q  Dem. 
435.  "       '"'"■'      ■''  ■ 

§  1074.  Same  subject.^The  amount  of  costs  and  alliswances  is  limited 
by  §  2746.    The  following  analysis  of  that  section  may  be  of  service; 

To  whom  grantable:  Petitioner,  any  other  party  who  has  succeeded  in 
a  contest,  or  any  party,  whose  attorney,  in  the  absence  of  a  contest^  reri- 
dered  services  of  substantial  benefit  either  to  such  party  Or  the  estate  or 
fund.  ■ 

Amount:  if  no  contest,  "riot  exceeding  $25,"  if  proceeding  contested, 
"not  exceeding  $70,"  if  trial  6t  hearing  on'the  merits,  necessarily  took  more 
than  one  day,  then  for  each  additional  day  $10.  But  in  sUch  case  the 
per  diem  is  computed  both  on  days  in  the  trial  "  and  in  preparing  theref  dr." 
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On  motion  for  new  trial :  if  granted,  then  to  moving  party  $25,  if  denied, 
then  to  other  side  $15. 

Special  provision  as  to  will  contests.  No  costs  to  unsuccessful  contestant 
except  special  guardian  appointed  by  Surrogate,  whether  of  infant  or  in- 
competent, or  executor,  propounding  will  in  good  faith.  The  last  narned 
whether  successful  or  not  may  be  awarded  costs  and  reasonable  disbiirse- 
ments  and  expenses. 

The  Surrogate  has  no  power,  therefore,  to  increase  the  costs  fixed  in  the 
specific  cases  covered  by  this  section.  Matter  of  Dodge,  40  Hun,  443; 
Matter  of  Fernbacher,  8  Civ.  Pro.  R.  349;  Matter  of  Withers,  2  Civ.  Pro.  R. 
162.  For  his  power  to  award  costs  is  derived  wholly  from  statiitory  pro- 
visions. Matter  of  Ingraham,  35  Misc.  577,  579,  citing  Matter  of  Holden, 
126  N.  Y.  589;  McMahon  v.  Smith,  20  Misc.  305',  308;  Du  Bois  v.  Brown,, 
1  Dem.  317.  But  his  discretion  within  the  statutory  limit  will  not"  be  in- 
terfered with  by  the  Appellate  Courts.  In  re  Miles,  12  N.  Y.  Supp.  157; 
Hannahs  v.  Hannahs,  68  N.  Y.  610.  Yet  as  his  discretion  is  limited  by  the 
words  "as  justice  requires"  it  is  reviewable.  Matter  of  Selleck,  111  N.  Y. 
284.  Section  2746  is  sweeping  and  covers  every  proceeding  which  the 
Surrogate  has  tried.  This  of  course  includes  a  trial  had  before  a  referee. 
Matter  of  Clark,  36  Hun,  301.  But  in  such  case  there  can  be  no  allowance 
for  days  on  which  adjournments  are  had  without  any  actual  hearing. 
Prior  to  the  act  of  1914  it  had  been  held  that  time  occupied  in  preparing 
pleadings,  making  briefs,  appearing  on  adjournments,  jor  settling  a  decree, 
could  not  be  relied  upon  to  increase  time  contemplated  by  former  §  2561 
by  the  Surrogate,  "where  a  trial  or  hearing  upon  the, merits  before  the' 
Surrogate  necessarily  occupies  more  than  2  days,"  and  no  per  diem  allow- 
ance could  be  made  under  that  section.  Now  §  2746  includes  time  "in 
preparing  therefor."  A  summing  up  or  argument  made  to  the  court  must 
be  regarded  as  a  hearing  upon  the  merits.  Du  Bois  v.  Brown,  1  Dem.  317, 
330.  Where  a  disputed  claim  is  referred  by  consent  to  the  Surrogate  and 
heard  by  him  upon  the  judicial  settlement,  costs  to  the  successful  claimant 
are  discretionary.  Matter  of  Ingraham,  35  Misc.  577;  Matter  of  Coonley, 
38  Misc.  219.  In  the  exercise  of  this  discretion  the  Surrogate  should  be 
guided  by  the  principles  and  decisions  relating  to  the  question  of  costs 
against  estates  in  cases  of  actions.  Ibid.,  at  p.  580,  quoting  §§  1835  and 
1836,  Code  Civ.  Proc.  So,  where  trustees  contest  and  defeat  an  application 
made  in  behalf  of  an  infapt  beneficiary  to  have  the  whole  income  of  the 
trust  applied  to  his  support,  they  are  successful  contestants  and  entitled 
to  $70.00  in  addition  to  their  disbursements.  Matter  of  McCormick,  40 
App.  Div.  73,  78.  In  Matter  of  Hogarty,  62.  App.  Div.  79,  87,  it  was  held 
that  while  the  term  "contest"  clearly  relates  to  the  trial  of  an  issue 
of  fact,  yet,  where  the  Surrogate  passed  on  the  issue,  raised  as  to  whether 
a  trust  had  terminated,  and  had  treated  the  case  as  a  contest  without 
objection,  the  costs  allowed  could  not  be  objected  to  on  appeal  for  the  first 

time. 

§  1075.  Costs  to  special  guardians. — A  special  guardian  is  appointed  to 
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look  after  and  protect  the  interests  of  the  infant  or  incompetent;  he  has  no 
duty  in  reference  to  the  estate  of  the  testator;  so  that  prior  to  the  act  oi' 
1914  as  to  his  compensation,  there  was  no  authority  for  its  payment  out  of 
the  estate,  even  though  the  guardian  be  appointed  by  the  court  on  its  own 
motiori.  Matter  of  Robinson,  below,  citing  Matter  of  Budlong,  below;  Matter 
of  Holden,  126  N.  Y.  589.  This  did  not  apply  to  his  costs;  they  were 
awarded  out  of  the  estate  within  the  limits  of  the  provisions  of  the  sections 
already  quoted.  See  Matter  of  Robinson,  160  N.  Y.  448,  452,  aff'g  40  App. 
Div.  30;  Matter  of  Farmers'  L.  &  T.  Co.,  49  App.  Div.  1.  Matter  of  O'Keefe, 
80  App.  Div.,  513.  This  is,  of  course,  in  addition  to  his  taxable  disburse- 
ments. Matter  of  Tracy,  18  Abb.  N.  C.  242.  The  compensation  of  the 
special  guardian,  by  which  is  meant  an  allowance,  such  an  allowance  as 
the  Surrogate  is  authorized  to  award,  was  had  by  him  from  the  infants  or 
out  of  their  estate.  Matter  of  Budlong,  100  N.  Y.  203,  205;  Matter  of  Rup- 
panef,7  App.  Div.  11;  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Sands,  26  Misc.  252; 
Brinckerhoff  v.  Farias,  52  App.  Div.  256,  263.  See  also  Illensworth  v. 
Illensworth,  110  App.  Div.  399. 

In  a  former  edition  (1912)  I  submitted  that  this  rule  should  be  modified 
so  that  in  cases  where  a  guardian  ad  litem,  acting  for  the  infant  or  infants, 
is  successful  in  maintaining  a  will  in  which  they  are  interested  against  a 
contest,  or  in  setting  a  will  aside  which  divested  their  interest  in  the  estate, 
his  costs  and  allowances  should  be  payable  out  of  the  estate,  whether  his 
infants  have  a  present  estate  therein  or  not.  New  §  2748  goes  even  further 
than  this.  It  makes  his  compensation  payable  "  from  the  estate  of  fund  "  or 
"from  the  interest  of  the  ward  therein"  or  "from  both  in  such  proportion 
as  the  Surrogate  may  direct."    The  section  reads: 

§  2748.     Compensation  of  special  guardian. 

A  special  guardian  for  an  infant  or  incompetent  shall  receive  a  reasonable  com- 
pensation for  his  services  to  be  fixed  by  the  surrogate,  payable  from  the  estate  or 
fund,  or  from  the  interest  of  the  ward  therein,  or  from  both  in  such  proportion  as 
the  surrogate  may  direct. 

New. 

The  representation  of  an  infant  by  special  guardian,  even  though  the 
infant's  interest  be  very  small,  is  imperative  in  order  to  the  regularity ' 
and  conclusiveness  of  the  proceeding,  and  his  reasonable  compensation 
in  such  a  case  is  a  fair  expense  for  the  estate  to  bear. 

Section  2748  goes  further  in  its  scope  than  this  writer  contemplated. 
Fowler,  Surr.,  in  Matter  of  O'Day,  88  Misc.  408,  was  confronted  with  its 
operative  effect  in  its  most  extreme  force  viz.;  no  contest,  no  present  in- 
terest of  infant,  special  guardian  asking  "compensation"  out  of  fund. 

His  opinion  is  a  valuable  summary  of  the  law,  q.  v.  He  refused  to  use  the 
money  of  A  to  pay  B's  special  guardian.  He  construed  "  reasonable  com- 
pensation" in  §  2748  as  that  prescribed  as  costs  and  allowance  in  §  2746 
and  gave  him  $25. 

He  remarked:  "The  legislature  has  not  the  power  to  authorize  the  Sur- 
rogate to  grant  allowances  to  one  party  out  of  the  private  property  of  other 
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parties.    In  Westervelt  v.  Gregg,  12  N.  Y.  202,  it  was  held  that  the  legislature 
had  no  power  to  take  away  vested  rights  and  transfer  them  to  another." 

To  the  same  effect  as  Matter  of  O'Day  see  Matter  of  Seabury,  87  Misc. 
241;  Matter  of  Stevenson,  N.  Y.  L.  J.,  Nov.  7,  1914. 

But  Ketcham,  Surr.,  in  Matter  of  Union  Trust  Co.,  88  Misc.  456,  took 
§  2748  at  its  face  value  and  the  special  guardian  was  allowed  1600  from  the 
fund. 

The  writer  beUeves  the  new  act  goes  too  far,  but  that  Surrogate  Fowler 
does  not  go  far  enough.  If  he  has  a  right  to  read  §§  2748  and  2746  together, 
then  it  is  also  proper  to  read  with  them  §  2744,  which  prescribes  that  mak- 
ing costs  payable  out  of, a  firnd  must  be  "as  justice  requires."  If  then  the 
estate  is  interested  in  having  the  infant  represented,  he  being  a  necessary 
party,  the  fund  receives  its  quid  pro  quo  in  the  case  instanced  above  and  the 
new  act  loses  its  confiscatory  effect. 

An  order  allowing  costs  to  a  guardian  ad  litem,  in  excess  of  those  allowed 
by  the  statute  is  therefore  improper  and  may  be  disregarded.,  And  dis- 
obedience thereto  cannot  be  punished  as  for  contempt.  Matter  of  Monell, 
28  Misc.  308. 

Another  point  must  be  noted  arising  out  of  the  special  guardian's  pe- 
cuhar  relation.  The  Surrogate's  discretion,  as  already  stated,  is  review- 
able, So  if  he  directs  a  trustee  to  pay  an  allowance  from  the  infant's  fund 
to  the  special  guardian,  the  trustee  is  a  "person  aggrieved,"  and  can  ap- 
peal from  the  decree  on  this  point  alone.  See  Matter  of  Stevens,  114  App. 
Div.  607  (and  see  opinion  as  to  proper  basis  for  such  an  allowance). 

The  fact  that  the  special  guardian  retains  counsel  is  whoUy  immaterial; 
a  Surrogate  has  no  power  to  award  counsel  fees  to  counsel.  Forster  v.  Kane, 
1  Dem.  67;  Matter  of  Johnston,  6  Dem.  355.  It  was  held  in  one  case  that 
where  the  appointment  of  a  special  guardian  of  infant  heirs  is  necessary  for 
the  protection  of  an  administrator,  such  special  guardian  may  have  an  al- 
lowance put  of  the  estate.  Ex  parte  Locklan,  4  Abb.  N.  C.  173.  It  was 
formerly  held  that  unless  a  special  guardian  is  reappointed  to  protect  the 
rights  of  the  infant  upon  an  appeal  the  Surrogate  is  without  power  to  allow 
him  costs  in  case  the  Appellate  Coiut  has  awarded  him  none.  Schdl  v. 
,  Hewitt,  1  Dem.  249;  Matter  of  Bull,  6  N.  Y.  Supp.  565.  The  rule  was  if  the 
interests  of  an  infant.needed  proteqtion  in  proceedings  upon  appeal-from  the 
Surrogate,  it  is  the  proAdnce  of  the  Appellate  Court  to  appoint  for  that  pur- 
pose a  guardian  ad  litem.  SckeU  v.  Hewitt,  supra,  Rollins,  Surr.,  citing 
Kellinger  v.  Roe,  7  Paige,  362;  Underhill  v.  Dennis,  9  Paige,  209;  Chaffee' 
V.  Baptist  Miss.  Con.,  10  Paige,  85,  89;  Moody  v.  Gleason,  7  Cowen,  482; 
Fish  V.  Ferris,  3  E.  D.  Smith,  567.  But  the  correct  rule  is  that,  stated  in 
the  chapters  on  "Parties"  and  "Appeals,"  namely,  that  he  is  not  fundus, 
that  he  may  himself  appeal,  that  the  notice  of  appeal  must  be  served  upon 
him.  Matter  of  Stewart,  23  App.  Div.  17.  He  should,  however,  on  the 
settlement  of  the  Appellate  Court's  order,  see  to  it  that  his  costs,  if  he  is 
entitled  to  any,  are  explicitly  mentioned.  Otherwise  the  Surrogate;  is 
powerless. 
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§  1076.  Allowances  in  Surrogates'  Courts. — In  addition  to  the  provi- 
sions for  costs,  the  Code  provides  for  additional  allowances  upon  the  judicial 
settlement  of  an  account,  or  upon  an  intermediate  accounting  required 
by  a  Surrogate,  and  also  upon  the  sale  of  decedent's  real  property  certain 
allowances  which  in  the  latter  case  are  stated  to  be  by  way  of  commissions. 
The  sections  are  as  follows: 

§  2747.     Additional  allowance  in  settling  account. 

In  addition  to  the  sums  specified  in  the  last  section,  the  surrogate  may,  in  his 
discretion,  allow  to  an  executor,  administrator,  guardian,  or  testamentary  trustee, 
upon  a  judicial  settlement  of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reasonable,  for  his  counsel 
fees  and  other  expenses,  not  exceeding  ten  dollars  for  each  day  necessarily  occupied 
in  preparing  his  account  for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 

Former  §  2562  of  this  Code.  From  L.  1863,  c.  362,  §  8;  Id.,  c.  115;  L.  1881, 
c.  635. 

§  2749.  ■  Allowance  upon  sale  of  real  property. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  prescribed  in  this  chapter, 
the  executor  or  administrator  disposing  of  the  property,  must  be  allowed  by  the 
surrogate  out  of  the  proceeds  of  the  sale  brought  into  court,  his  commissions  and 
expenses;  and  such  a  further  sum  as  the  surrogate  thinks  reasonable,  for  the  neces- 
sary services  of  his  attorney  and  counsel  therein. 

Former  §  2563  of  this  Code,  modified.    From  L.  1844,  e.  300,  §  2. 

The  allowance  provided  for  by  §  2747  is  expressly  provided  to  be  awarded 
to  the  executor,  administrator,  guardian  or  testamentary  trustee  who  is 
accounting,  ft  is  not  to  b^  awarded  to  coimsel  directly.  Matter  of  Welling, 
51  App.  Div.  355;  Matter  of  Crane,  68  App.  Div.  355;  Seaman  v.  White- 
head, 78  N.  Y.  306,  309.  In  this  last  case  the  court  by  Miller,  J.,  uses  the 
following  language:  "The  Siurogate's  Court  is  one  of  limited  jurisdiction, 
and  is  confined  to  such  proceedings  and  the  exercise  of  such  powers  as  are 
given  by  the  express  terms  of  statutes,  and  as  are  incidental  thereto. 
Bevan  v.  Cooper,  72  N.  Y.  317.  The  power  of  the  Surrogate  in  respect  to 
allowances  upon  the  settlement  of  estates  is  conferred  by  chapter  362, 
§  8,  Session  Laws  of  1863,  which  declare  that:  'On  the  settlement  of  the 
account  of  an  executor  or  administrator,  the  Surrogate  shall  allow  to  him 
for  his  services,  and  if  there  be  more  than  one,  shall  apportion  among  them, 
according  to  the  services  rendered  by  them  respectively,  over  and  above 
his  or  their  expenses.  .  .  ,  And  there  shall  also  be  allowed  on  each  settle- 
ment such  sum  for  coimsel  fee  thereon  and  preparing  therefor  as  to  said 
Surrogate  shall  seem  reasonable,  not  exceeding  the  sum  of  $10.00  for  each 
day  engaged  therein.'  It  will  be  noticed  that  the  allowance  is  to  be  made 
'to  him';  that  is,  to  the  executor  or  administrator,  and  not  to  his  counsel, 
nor  against  the  executor  or  administrator.  There  is  no  authority  what- 
ever which  warrants  a  decree  in  favor  of  the  executor's  coimsel  against  the 
estate  which  is  represented  by  the  executor  or  against  the  executor  as  such. 
Previous  to  the  statute  cited  an  executor  could  not  charge  the  estate  for  a 
counsel  fee,  upon  the  final  settlement  of  his  accounts  or  for  drawing  up 
the  same  in  proper  and  legal  form  upon  such  settlement.    Burtis  v.  Dodge, 
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1  Barb.  Ch.  77.    Such  charges  for  services  to  an  executor  are  against  him 
individually  and  not  as  executor.    Aitstin  v.  Monro,  47  N.  Y.  360. 

"  The  act  of  1863  has  not  altered  the  rule  and  created  a  liability  of  the 
estate  to  counsel.  It  was  evidently  intended  to  enable  the  executor  or 
administrator  to  charge  the  estate  for  such  counsel  fees  as  he  was  obU- 
gated  to  pay  upon  an  accoimting,  at  the  rate  prescribed  by  law.  It  has 
been  adjudicated  that  the  Surrogate,  except  in  the  city  and  county  of 
New  York,  has  no  authority  to  award  counsel  fees.  Rdd  v.  Vandefheyden, 
5  Cow.  719;  Burtis  v.  Dodge,  supra;  Devin  v.  Patchin,  26  N.  Y.  441.  He 
can  only  award  taxable  costs,  and  it  is  error  to  allow  a  sum  in  gross.  Reed 
v.  Reed,  52  N.  Y.  651." 

§  1077.  Same  subject. — Section  2747  will  be,  strictly  construed  as 
was  §  2562  which  it  replaces;  thus,  before  the  amendment  of  §  2753  as  it 
now  reads^  an  executor  being  an  attorney  himself  who  did  not  retain  counsel 
to  assist  in  the  preparation  of  «his  accounts,  held  entitled  to  no  allowance. 
Estate  of  Valentine,  9  Abb.  N.  G.  313.  It  is  to  be  noted  that  upon  the  ac- 
counttug  contemplated  by  §  2747,  the  costs  of  course  cannot  be  included 
as  they  are  to  be  fixed  by  the  decree  which  is  subsequent  to  the  account, 
but  actual  disbursements  for  counsel  fees  may  be  inserted  in  the  account 
provided  they  do  not  exceed  the  hmits  fixed;  the  voucher  for  such  a  dis- 
bursement will  take  the  form  of  an  affidavit  showing  the  number  of  days  oc- 
cupied in  the  trial  or  necessarily  occupied  in  preparing  the  account  for 
settlement  or  otherwise  preparing  for  the  trial.  Harward  v.  Hewlett,  5 
Redf.  330,  832;.Carroll  v.  Hughes,  5  Redf.  337;.Dm  Bois  v.  Brown,  1  Dem. 
317.  And  in  this  connection  it  may  be  stated  that  time  devoted  to  mere 
examination  of  the  law,  and  drawing  a  decree  or  attending  at  the  court, 
is  not  occupied  in. the  manner  contemplated  by  this  section,  and  no  al- 
lowance will  be  made  therefor.  Matter  of  Miles,  5  Redf.  110,  Calvin,  Surr. 
Such  services  are  assumed  to  be  covered  by  the  $25.00  allowed  by  §  2746, 
where  there  is  no  contest,  or  such  additional  sum  up  to  $70.00  where  there 
is  a  contest;  and  the  attendances  upon  the  court  are  allowed  for  by  the 
additional  $10.00  p0r  diem,  where  the  trial  or  hearing  necessarily  occupies 
more  thg,n  one  d&y;  the.  theory  of  the  section  is  to  provide  for  a  means  of 
enabling  the.  accounting  party  to  secure  legal  assistance  and  advice  in 
preparing  his  account.  Matter  of  Peyser,  5  Dem.  244.  Nor  can  it  be  made 
to  anyone  except  the  party  accounting.  Matter  of  Weeks,  5  Dem.  194; 
Matter  of  Noekin,  15  N.  Y.  St.  Rep.  731.       • 

§  1078.  Counsel  fees. — What  has  been  stated  in  the  previous  section 
with  regard  to  allowances,  is  of  course  independent  of  the"  ordinary  counsel 
fees  or  compensation  paid  by  executor,  administrator,  guardian  or  trustee 
to  counsel  retained  by  them  to  guide  them  in  the  administration  of  the 
estate.  For  such  counsel  fees  executors  are  entitled  not  to  taxation  and 
allowances,  but  to  reimbursement  from  the  estate.  This  is  discussed  more 
fully  in  the  chapter  on  "Accountings,"  sub  head  "Expenses  allowable." 
Some  doubt  was  thrown  upon  this  rule  by  various  contradictory  decisions 
based'upori  former  §§  2561  and  2562,  now  2746  and  2747j  but  which  did  not 
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bear  directly  upon  the  point.  Surrogate  Rollins,  in  1882,  set  forth  at  length 
his  view  with  reference  to  the  power  of  the  Surrogate  under  former  §§  2561, 
and  2562,  in  Walton  v.  Howard,  1  Dem.  103.  After  referring  to  those  sec- 
tions, and  the  restrictions  imposed  thereby.  Judge  Rollins  says:  "It  need 
scarcely  be  said  that  the  statute,  which  has  thus  regulated  the  authority 
of  the  Surrogate  to  award  costs,  does  not  preclude  executors  from  employ- 
ing counsel  to  give  them  necessary  legal  assistance  in  the  management  of 
their  trusts,  or  from  rewarding  the  services  of  such  coimsel  according  to 
their  value,  and  without  reference  to  the  limitations  of  the  Code  of  Civil 
Procedure.  For  payment  so  made,  such  an  officer  may,  of  course,  present 
to  the  Surrogate  his  claim  for  reimbursement  out  of  the  funds  of  the  estate. 
Such  claim  may  justly  form,  as  it  often  does  form,  one  of  the  items  with 
which  he  credits  himself  in  his  accounts,  and,  so  presented,  it  is  laid  bare 
to  the  scrutiny  of  all  persons  interested  in  the  estate,  may  be  objected  to, 
like  all  other  items,  by  any  party  who  chooses  to  contest  it,  and  will  be 
allowed,  or  disallowed,  according  as  it  is  ascertained  to  have  been  a  proper 
or  an  'improper  disbursement.  Gilman  v.  Gilman,  6  Thomp.  &  C.  214, 
affirmed  63  N.  Y.  41."  See  also  Matter  of  Kreidler,  68  Misc.  412,  416  and 
cases  cited.  In  passing  on  reasonableness  of  fees  paid,  it  is  proper  for  the 
Surrogate  to  consider  the  amount  involved,  and  the  size  of  the  estate.  Mat- 
ter of  Jones,  28  Misc.  599. 

Surrogate  Ransom  in  1890  (In  re  Smith's  Estate,  2  Connoly,  418),  also 
passed  upon  this  question,  using  the  following  language: 

The  sole  objection  raised  to  the  account  under  consideration  is  the  item  therein 
for  services  of  counsel.  The  gravamen  of  the  objection  is  that  these  services  were 
rendered  in  a  proceeding  for  an  accounting,  and  that  the  personal  representative 
is  confined  to  [former]  §§  2561, 2562  of  the  Code  of  Civil  Procedure  for  remuneration 
of  his  counsel.  In  other  words,  that,  without  regard  to  the  value  of  the  services 
rendered,  the  character  of  the  litigation,  the  size  of  the  estate,  the  question  of  the 
amount  involved,  he  can  pay  his  counsel  not  exceeding  $10.00  per  day  for  the  actual 
number  of  days  spent  upon  the  accounting,  and  that,  if  he  does  compensate  him 
at  a  higher  rate,  he  cannot  be  indemnified  froni  the  funds  of  the  estate.  In  pro- 
ceedings in  the  Surrogate's  Court  it  is  very  frequently  the  case  that  the  services 
rendered  are  amply  compensated  by  the  statutory  allowance,  and  it  may  happen 
in  some  instances  that  an  allowance  up  to  the  limit  prescribed  would  be  excessive, 
but  the  cases  are  numerous  where  the  allowance  which  the  Surrogate  may  make 
upon  the  entry  of  decree,  by  way  of  costs,  is  grossly  inadequate.  In  1  Conn.  Surr. 
564,  the  Surrogate,  in  his  remarks  to  the  bar,  commenting  on  the  impossibility  in 
every  instance  of  compensating  counsel  by  an  allowance  made  by  way  of  costs  on 
the  entry  of  decree,  said:  "It  is  the  duty  of  the  executor  to  employ  and  pay,  as  a 
matter  of  independent  private  contract  between  himself  and  the  attorney,  such 
compensation  as  the  attorney  fairly  earns,  and  that  amount  of  money  should  go 
in  his  account,  and,  when  presented,  would  be  allowed  by  the  Surrogate  out  of  the 
estate,  if  fair  and  reasonable.  It  is  a  mere  misapprehension  on  the  part  of  the  bar 
to  suppose  that  attorneys  can  get  adequate  compensation  under  what  is  known  as 
'a  per  diem  allowance,  .  .  .  '  They  should  have  obtained  their  pay  from  their 
clients  before,  and  put  it  in  the  account."  And  it  is  the  practice  to  require  informa- 
tion upon  this  point  upon  the  entry  of  the  decree;  for,  in  taxing  costs,  the  Surrogate 
of  this  county  requires  information  upon  the  question  whether  compensation  has 
been  paid  out  of  the  funds  of  the  estate  for  or  on  account  of  the  services  specified 
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in  the  bill,  and  the  printed  form  of  affidavit  supplied  in  the  court  contains  an  aver- 
ment on  this  point.  In  Re  Bailey,  47  Hun,  477,  the  General  Temj,  Judg&  Parker, 
writing  the  opinion,  says:  "While  the  authority! of  the  Surrogate  to  award  costa  is 
thus  limited  by  statute,  executors  or  administrators  are  in  no  wise  precluded  from 
employing  counsel  to  give  them  necessary  legal  assistance  in  the  management  of 
their  trusts,  or  from  compensating  counsel  according  to  the  value  of  the  services, 
i-endered.  For  payment  so  made,  a  claim  may  be  made  for  reimbursement  out  of 
the  funds  of  the"  estate."  In  this  case,  the  services  were  rendered  by  the  attorney, 
not  for  the  protection  and  benefit  of  the  estate,  but  they  were  solely  for  the  benefit 
of  the  executor  in  an  action  brought  against  him  for  misconduct  in  his  office  as 
executor,  in  which  contest  he  was  successful.  See  balance  of  opinion  at  page  424, 
citing  Halsey  v.  Van  Amringe,  6  Paige,  18.  See  also  Matter  of  Decker,  37  Misc.  527. 
This  last  case,  it  seems  to  me,  recognizes  the  difference  between  allowances  to  be 
made  to  an  executor  for  counsel  fees  as  remuneration  for  services  rendered,  and 
the  taxable  costs  which  may  be  awarded  against  one  party  in  favor  of  another.  In 
other  wordS)  it  recognizes  the  difference  between  costs,  as  such,  and  the  sum  included 
in  the  account  for  services  rendered  by  counsel.  While  it  would  npt  be  proper  for 
the  Surrogate  to  make  an  allowance  of  the  character  claimed  in  this  case  to  be 
charged  against  a  contestant,  it  would  be  proper  for  the  executor  to  pay  his  counsel 
such  amount,  if' justified  by  the  proof  of  services  performed.  To  present  the  idea 
in  a  different  form,  should  the  Surrogate  determine  that  one  or  the  other  of  the 
parties  to  the  contest  should  be  charged  with  costs  of  the  proceeding,- he  could  only 
charge  him  with  the  taxable  costs  at  the  rate  specified  in  the  sections  of  the  Code, 
and  it  would  be  improper  to  charge  him  with  whatever  sum  might  be  a  suitable 
reward  for  the  attorney's  services.  This  is  in  analogy  with  the'procedure  in  common- 
law  courts.  A  successful  plaintiff,  for  instance,  does  not  recover  from  the  defendant 
for  costs  the  entire  sum,  which  he,  the  plaintiff,  may  be  required  to  pay  his  counsel, 
but  only  statutory  costs.  And  it  is  elementary  that  costs  are  not  intended  as  in- 
demnity; but  Oiily  partial  reimbursement.  In  the  case  of  Wilcox  v.  Smith,  26  Barb. 
316,  the  court  said:  "It  seems  to  be  well  settled  that  an  executor  or  administrator 
is  not  entitled  to  charge  the  estate  he  represents  with  a  counsel  fee  paid  by  him 
upon  the  final  settlement  of  his  accounts  before  the  Surrogate,  or  for  drawing  up 
his  accounts  in  a  proper  and  legal  form  on  such  a  settlement;  and  also  that  the 
Surrogate  has  no  authority  to  make  an  arbitrary  allowance  tb  him  in  lieu  of  the 
compensation  directed  by  the  statute  to  be  paid  to  advocate  and  proctors  in  Surro- 
gates' Cburts,  where  the  sum  is  to  be  paid  as  costs  in  the  suits  or  proceeding,  either 
by  the  adverse  party  or  out  of  the  fund  in  litigation.  Burtis  v.  Dodge,  1  Barb.  Ch. 
77;  Halsey  v.  Van  Amringe,  6  Paige,  12;  Western  v.  Romaine,  1  Bradf .  37.  This 
rule  does  not  conflict  with  the  one,  now  statutory,  which  authorizes  the  Surrogate 
to  allow  executors  and  administrators  'for  their  actual  and  necessary  expenses,' 
which  are  'just  and  reasonable,'  iri'  the  management  of  the  estates  committed  to 
them  (see  2  R.  S.  93,  §  58;  Laws,  1849,  ch.  160),  such  as  expenses  incurred  by  them 
in  the  employing  agents  and  clerks,  where  their  services  are  beneficial  to  such  estates 
(McWhorter  v.  Be?isore,  Hopk.  Ch.'28;  Vanderheyden  v.  Vanderheyden,  2  Paige,  287; 
Maiter  of  lAving^ton,  9  Paige,  440;  2  Dem.  575;  GImter  v.  HoUey,  2  Bradf.  291,  294), 
and  such  cases  as  costs  paid  in  actions  brought  by  them  in  good  faith  to  recover 
debts  supposed  to  be  due  to  their  decedents,  when  the  results  show  that  different 
modes  6f  proceedings  would  have  been  more  beneficial  to  the  parties  interested 
in  the  estates.  Collins  v.  Hoxie,  9  Paige,  81.  The  two  rules  already  mentioned 
harmonize,  and  they  are  founded  on  solid  reasons.  It  is  not  often  that  executors 
or  administrators  need  the  services  of  "counsel  in  making  final  settlements  of  their 
accounts  before  the  Surrogate,  if  they  have  properly  managed  the  estates  in  their 
hands,  and  are  diligent  in  making  such  settlements;  and  where  they  are  negligent, 
or  permit  their  accounts  to' become  confused,  or  suffer  the  estates  under  their 
control  to  decrease  unnecessarily,  they  ought  to  pay  counsel  out  of  their  own  funds 
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for  assisttng  them  in  closing  up  their  trusts.  And  the  reasons  are  too  obvious  to  be 
stated  which  uphold  the  rule  that  permits  the  Surrogate  to  allow  them  all  actual 
and  necessary  expenses  incurred  by  them,  which  appear  reasonable  a,nd  just,  in 
bringing  and  defending  actions,  in  good  faith,  and  the  expectation  of  benefiting 
the  estates  under  their  control,  and  in  managing  such  estates  solely  for  the  benefit' 
of  those  interested  in  them."  In  Burtis  v.  Dodge,  1  Barb.  Ch.  77,  referred  to  by 
the  court  above,  the  executor  charged  in  his  account  $60.00  as  a  fee  for  his  counsel 
upon  fimal  settlement.  The  court  held  (page  91) :  "  Neither  was  the  executor  en- 
titled to  charge  the  estate  with  a  counsel  fee  upon  the  final  settlement  of  his  account 
before  the  Surrogate,  nor  for  drawing  up  his  accounts  in  a  proper  and  legal  form  on 
such  final  settlement.  The  whole  was  a  part  of  tlie  proceeding  for  the  settlement 
of  the  account  of  the  executor;  and  the  statute  having  fixed  the  allowances  which 
were  to  be  made  to  advocates  and  proctors  in  Surrogates'  Courts,  when  they  were 
to  be  paid  as  costs  in  the  suit,  either  by  the  adverse  party  or  out  of  the  funds  in 
litigation,  the  Surrogate  is  not  authorized  to  make  ah  arbitrary  allowance  to  the 
executor  in  lieu  thereof.  Here,  the  Surrogate  had  the  power  to  award  costs  to  the 
executor,  to  be  paid  out  of  the  estate  of  the  testator,  or  by  BurtiS  personally,  if 
he  thought  this  final  accounting  had  been  rendered  necessary  by  his  perverseness. 
He  had  not  thought  proper  to  do  so  in  this  case,  except  to  the  extent  of  his  own 
fees,  which  he  has  awarded  against  Burtis  personally,  by  deducting  them  from  the 
balance  found  due  to  him  upon  the  accounting!  If  it  was  a  proper  case  to  allow 
the  executor  for-the  expenses  of  his  proctor  and  advocate  upon  the  accounting,  the 
Surrogate  should  have  taxed  their  costs  at  the  rates  of  allowance  fixed  by  the  act 
of  1837."  In  Osborne  v.  McAlfine,  4  Redf.  6,  Surrogate  Ca,lvin  took  occasion  to 
condemn  the  practice  theretofore  prevailing  of  making  an  allowance  to  counsel  for 
executor,  etc.,  on  final  accounting,  to  cover  the  professional  services  rendered  dur- 
ing the  progress  of  administration,  and  prior  to  the  proceeding  initiating  the  final 
account.  He  said:  "If  the  representative  of  an  estate  shall  employ  counsel,  which 
he  clearly  has  the  right  to  do,  it  is  the  duty  of  such  counsel  to  pifesent  his  account 
for  payment  before  the  final  accounting,  and  for  the  representative  to  fix  upon 
the  amount  which  is  reasonable  to  be  paid,  and  pay  it  on  his  own  responsibility, 
and  credit  himself  with  such  payment  in  his  final  accounting.  This  wiU  enable  the 
executor  in  the  first  place  to  scrutinize  the  charges,  and  wiU  give  the  parties  in 
interest  an  opportunity  to  interpose  objections,  if  it  shall  appear  to  be  exorbitant." 
In  Carroll  v.  Hnighes,  5  Redf.  337,  an  accounting  party  claimed  credit  for  the'sums 
paid  for  counsel  fees,  and  the  Surrogate  held  that  so  much  of  the  charge  for  legal 
services  as  related  to. the  accounting  must  be  separately  stated,  so  tha.t  the  court 
may  judge  whether  it  exceeds  the  limit  fixed  by  [former]  §  2562  qf  the  Code,  and  there 
should  be  proof  by  affidavit  of  the  number  of  days  necessarily  occupied  in  prepar- 
ing the  account  for  settlement.  In  Mailer  of  Miles,  5  Redf.  110,  an  account  was 
had  upon  the  application  of  a  legatee.  The  petitioner  and  respondent  were  the  only 
parties  interested  in  the  estate,  and,  for  that  reason  Surrogate  Calvin  held  that  it 
was  a  "judicial  settlement."  He  held  that  the  executors  were  entitled  to  $25.00  and 
three  days  for  preparing  account,  but  that  they  were  not  entitled  to  an  allowance 
for  attendance  at  court,  examination  of  the  law,  and  the  drawing  and  settling  of 
the  decree,  for  the  feason  that  they  were  not  devoted  to  "preparation  for  the  trial." 
He  says:>  "The  theory  ,of  the  codifiers  seems  to  have  been  that  the  $25.00  should 
cover  all  the  proceedings,  except  the  preparation  of  the  account,  where  no  trial 
was  had;  unless,  perhaps,  where  objections  were  filed,  and  reasonable  preparation  . 
made,  and,  before  the  trial  commenced,  the  objections  were  withdrawn."  Chatfield 
V.  Hewlett,  2  Dem.  191,  was  a  contest  over  the  substitution  of  ari  attorney.  No 
question  whatever  was  made  but  that  the  retiring  counsel  was  entitled  to  a  lien  for 
whatever  his  services  might  be  worth,  independent  of  the  per  dierrv  allowance  under 
the  Code.  None  of  the  authorities  cited  by  contestant  seem  to  maintain  his  posi- 
tion, and  independent  investigation  has  not  disclosed  any  reported  decision  ip 
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conflict  with  the  opinion  I  have  formed.  Until  I  am  differently  instructed  by  the 
Appellate  Courts,  I  shall  hold  that  an  accounting  party  is  not  confined  to  the  sec- 
tions of  the  Code  (2561,  2562)  in  remunerating  his  counsel  but  may  expend  such 
sums  as  he  deems  proper  in  that  behalf,  to  be  included  in  his  accounts,  and  the 
correctness  and  propriety  of  which  may  be  contested  by-the  persons  interested. 
I  am  supported  in  this  conclusion  by  the  clear  distinction  made  by  the  legislature 
in  its  provisions  with  reference  to  the  allowance  to  special  guardians,  and  to  the 
allowance  made  to  an  executor,  administrator,  or  freeholder  on  the  sale  of  real 
estate. 
See  also  Matter  of  Mitchell,  39  Misc.  120. 

§  1079.  Taxable  disbursements  in  Surrogates'  Courts. — Section  2743 
already  quoted  provides  that  costs  when  awarded  by  a  decree  include  all 
disbursements  of  the  party  "which  might  be  taxed  in  the  Supreme 
Court." 

"Disbursements"  usually  means  official  fees,  witness  fees,  and  such 
expense  for  affidavits,  postage  or  serving  of  papers  as  are  customarily 
taxed.  As  just  noted  above  counsel  fees  for  a  representative  are  an  estate 
disbursement  (within  certain  limits)  but  not  as  a  rule  taxable.  "Disburse- 
ments" does  not  mean  "all  expenses  incurred  in  the  litigation."  Potter  v. 
Richards,  10  Wend.  607.  But  counsel  fees  other  than  the  per  diem  $10.00 
allowance  above  discussed  are  sometimes  taxable.  For  example,  on  the 
execution  of  an  open  commission — particularly  if  a  motion  to  limit  it  by 
interrogatories  be  denied — the  amount  per  diem  for  necessary  attendance 
may  be  determined  on  affidavits  pro  and  con  by  the  Surrogate.  Re  Bull's 
Estate,  1  Connoly,  395.  Notice  of  taxation  must  be  given  as  in  the  Supreme 
Court.  Du  Bois  v.  Brown,  1  Dem.  317.  Where  there  is  no  stipulation 
binding  the  parties  stenographer's  fees  can  only  be  taxed  as  in  the  Supreme 
Court.  Estate  of  Willett,  6  Dem.  435.  The  party  who  pays  them,  may 
insert  them  in  bis  bill  of  costs  at  the  legal  rate.  Du  Bois  v.  Brown,  supra. 
See  Rule  20  in  New  York  County  when  disbursements, for  referee's  or 
stenographer's  fees  are  to  be  supported  by  their  affidavits  or  detailed  proof. 
See  also  Matter  of  Bender,  86  Hun,  570,  33  N.  Y.  -Supp.  907;  Matter  of 
Hitchler,  25  Misc.  369,  55  N.  Y.  Supp.  642.  For  the  taxable  disbursements 
in  the  Supreme  Court,  see  Code  Civ.  Proc,  §  3256.  In  Matter  of-Hamer, 
N.  Y.  Law  J.,  June  10,  1891,  the  Surrogate  allowed  the  proponent  $1.50 
for  each  party  served  with  citation  within  the  county  of  New  York,  it 
appearing  from  his  affidavit  that  the  maximum  sum  allowed  by  law  to  the 
sheriff  would  be  reasonable.  He  also  allowed  for  each  party  served  outside 
of  the  county  of  New  Yprk  and  within  the  State  of  New  York,  the  sum  of  $1, 
and  mileage  from  the  courthouse  of  the  coimty  wherein  the  citation  was 
served,  as  provided  by  section  3307  of  the  Code.  As  to  taxing  stenogra- 
pher's fees  by  consent,  see  Matter  of  Willett,  6  Dem.  435,  17  St.  Rep.  776, 
780;  Matter  of  Maritch,  29  Misc.  270;  Matter  of  Engelhrecht,  15  App.  Div. 
541,  44  N.  Y.  Supp.  551;  Bottome  v.  Neely,  54  Misc.  258,  104  N.  Y.  Supp. 
429.  As  to  referee's  fees,  see  Matter  of  Hurd,  6  Misc.  171,  26  N.  Y. 
Supp.  893;  Matter  of  Santos,  31  Misc.  76,  termination  of  reference  under 
§  1019. 
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§  1080.  Counsel  fees  as  disbursements. — Counsel  fees  are  thus  dis- 
bursements, but  not  in  the  sense  of  being  taxable.  It  will  have  been  seen 
from  a  preceding  section  that  counsel  fees  as  such  are  practically  to  be 
included  in  the  executor's  account  as  disbursements,  or  as  Surrogate  Ran- 
som said  in  his  speech  to  the  New  York  Bar  on  the  opening  of  his  court, 
January  3,  1889,  that  it  is  a  misapprehension  on  the  part  of  the  bar  to  sup- 
pose that  attorneys  can  get  adequate  compensation  under  what  is  known  aS 
the  per  diem  allowance.  "  They  should  have  obtained  pay  from  their  clients 
before  and  put  it  in  the  account."  Viewed,  however,  as  disbursements 
they  must  be  reasonable  so  that  in  the  event  of  contest  they  will  stand 
the  scrutiny  of  the  objecting  parties  in  interest  and  of  the  Surrogate  him- 
self; for  example,  in  the  Cellyer  case,  1  Connoly,  546,  Surrogate  Coffin  re- 
jected as  improper  numerous  disbursements  made  by  an  administrator  as 
counsel  fees.    The  headnote  of  the  case  reads  as  follows: 

"The  administrator  of  an  estate  will  not  be  allowed  the  following  ex- 
penses: 

"  Counsel  fee  paid  to  an  attorney  for  consultations  of  the  administrator, 
next  of  kin,  before  his  appointment,  as  to  the  selection  of  an  administrator, 
such  appointment  being  without  a  contest. 

"Payment  to  counsel  for  attendance  and  advice  as  to  the  making'  of  an 
inventory.    Pullman  v.  Willets,  4  Dem.  536. 

"Payment  of  retaining  fee  to  an  attorney.  Hawley  v.  Singer,  3  Dem. 
589;  Mygatt  v.  Wilcox,  45  N.  Y.  306. 

"Payment  of  Counsel  fee  in  a  proceeding  for  the  revocation, of  the  will, 
in  which  the  administrator  appeared  in  his  representative  capacity  as  well 
as  next  of  kin,  where  he  was  a  necessary  party  only  as  next  of  kin;  es- 
pecially where  his  attorney  has  received  costs  which  he  had  not  credited 
agaiiist  the  charges  for  services  to  the  administrator. 

"A  large  amount  of  money,  $3,000,  paid  to  a  young  attorney  who  was 
not  retained  by  the  administrator,  but  who,  by  his  persistent  attendance 
in  the  proceeding,  was  finally  recognized  by  the  administrator  as  one  of 
the  counsel,  such  expense  not  appearing  to  be  necessary  or  reasonable. 

"Searching  for  evidence  by  the  administrator's  attorney  for  the  purpose 
of  beginning  actions.    See  also  Matter  of  Van  Buren,  19  Misc.  373. 

"A  sum  paid  as  counsel  fees  for  services  upon  furnishing  a  new  bond 
on  the  release  of  one  of  the  administrator's  original  bondsmen. 

"Fees  to  an  attorney  for  services  rendered  necessary  by  the  attorney's 
remissness. 

"  A  charge  of  $20.00  a  day  by  the  attomiey  of  the  administrator  for  at- 
tending sessions  of  a  reference  where  nothing  was  done  but  to  adjourn. 
(This  charged  was  reduced  to  $10.00  for  each  of  such  sittings.)" 

In  Matter  of  Caldwell,  188  N.  Y.  115,  the  testator  assumed  to  nominate 
attorneys  for  the  estate  whom  the  executors,  though  not  boiind  so  to  do, 
employed.  They  also,  however,  retained  other  counsel.  Held  tbat  the 
extra  fees  paid  to  such  additional  counsel  must  be  paid  by  the  executors 
personally. 
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Only  one  bill  of  costs  is  taxable,  no  matter  how  many  counsel  the  party 
employed.    Matter  of  Kreidler,  68  Misc.  412,  421. 

The  preparation  of  an  account  is  often  a  difficult  matter,  but  it  is  well 
settled  that  it  is  the  duty  of  the  executor  to  prepare  his  account,  unless  he 
can  show  that  such  preparation  would  be  impossible  owing  to  the  volume 
of  the  account,  or  that  its  nature  required  the  employment  of  an  account- 
ant, but  not  because  of  his  not  having  the  leisure  to  devote  to  its  prepara- 
tion. Matter  of  Quin,  1  Connoly,  381,  388.  Nor  where  the  complication 
of  the  preparation  of  the  account  is  caused  by  the  fact  that  the  executor 
did  not  keep  proper  books  of  account.  O'Reilly  v.  Meyer,  4  Dem.  161; 
Estate  of  Wilcox,  11  Civ.  Proc.  R.  115;  Matter  of  Woodard,  13  N.  Y.  St. 
Rep.  161.  But  if  an  executor  can  satisfy  the  court  that  the  account  was 
such  as  to  justify  the  employment  of  an  accountant,  a  disbursement  for 
that  purpose  will  be  sustained,  but  the  burden  of  proof  is  upon  the  account- 
ing party.    Underhill  v.  Newbwrger,  4  Redf .  499,  506. 

As  a  general  rule  clerk  hire  cannot  be  allowed  as  a  disbursement  {Fowler 
V.  Lockwood,  3  Redf.  465),  but  where  the  estate  is  large  and  in  a  condition 
necessarily  requiring  some  assistance  from  an  a;gent  or  clerk,  to  give  it 
proper  attention,  the  expense  of  such  agent  or  clerk  is  a  proper  charge 
upon  the  estate.  Bohde  v.  Bruner,  2  Redf.  333,  339,  citing  Vanderheyden  v. 
Vanderheyden,  2  Paige,  287;  Cairns  v.  Chavbert,  9  id.  160. 

§  1081.  Miscellaneous  provisions. — We  note  first: 

§  2760.    Security  for  costs. 

In  any  proceeding  where  an  issue  is  raised  by  answer  or  objection  by  or  on  behalf 
of  a  non-resident  of  the  state  of  New  York  against  the  proponent  of  a  will,  or  an 
executor,  administrator  Or  trustee,  or  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  executor,  administrator  or 
trustee  shall  be  entitled  in  the  discretion  of  the  surrogate  to  have  the  person  or 
persons  raising  such  issue  give  security  for  costs. 

New. 

The  non-resident  contemplated  hereby  must  come  strictly  within-  the 
prescribed  category,  for  this  section  gives,  the  Surrogate  a  power  not  be- 
fore exercised. 

For  the  sections  of  the  Code  having  reference  thereto  do  not  apply  to 
Surrogates'  Courts.   Loesche  v.  Griffin,  3  Dem.  358.    See  §  1064,  ante. 

It  applies:  , 

(a)  To  any  proceeding,  generally. 

(6)  Where  the  nonresident  creates  an  issue. 

(c)  Which  thus -necessitates  a  hearing, 
or  to  a  contested  probate  where  jury  trial  has  been  had  and  resulted  in  a 
disagreement. 

It  may  be  availed  of: 

(a)  By  proponent  in  a  will  case. 

(b)  By  an  executor,  administrator  or  trustee  in  any  proceeding. 
Time  to  apply: 

(a)  By  proponent,  only  if  and  when  the  jury  disagrees  after  a  trial  had. 
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(b)  By  the  one  charged  with  the  duty  of  administering  the  estate  or 
fund,  at  any  time,  subject  to  the  general  rules  of  waiver  and  laches. 
We  note,  second:  , 

§  2762.  ■  Fees  of  xipprmser,  referee,  juror  and  ivUness. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to  a  sum,  to  be  fixed 
by  the  surrogate,  not  exceeding  five  dollars  for  each  day  actually  and  necessarily 
occupied  by  him  in  making  the  appraisal  or"inveirtOiy.  The  number  of  days' 
services  and  the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the  appraiser; 
and  the  sums  payable  therefor  taxed  by  th^  surrogate,  and  paid  by- the  executor  or 
administrator!  < 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his  services  and  for 
traveling,  as  is  allowed  for  like  services  in  the  supreme  court. 

Former  §§  2565,  2566  of  this  Code.  From  L.  1873,  c.  225;  2  R.  S.  59  (Part  2, 
o.  6,  tit.  1),  §  19. 

This  section  regulates  the  specific  items  therein  referred  to,  so  far  as 
taxabihty  in  a  bill  of  costs  is  concerned. 

Under  References  we  discussed  the  effect  of  stipulations  as  to  referee's 
or  stenographer's  fees.    No  further  discussion  is  here  requisite. 

Under  the  new  practice  as  to  jury  trials,  any  court  disbursements  paid 
pursuant  to  law  or  local  rule  will  be  taxed.  Section  2749  is  discussed  under 
Disposition  of  Decedent's  Realty. 

§  1082.  Precedent  for  bill  of  costs. — The  following  will  illustrate  the 
customary  items. 

Surrogate's  Court, 
County  of 
Bill  of  costs.  In  the  Matter  of  the  Judicial 

Settlement  of  the  Account  of 


Note.  Where  the 
proceeding  is  one  for 
the  sale  of  a  de- 
cedent's real  estate, 
an  allowance  may  be 
made  under  §  2749  of 
the  Code,  which  see. 

Note  2.  If  a  com- 
mission was  issued  in- 
sert appropriate  detail. 


Deceased. 
COSTS 

Costa     pursuant     to     section 
2746  of  the  Code  of  Civil 
Procedure    . 
Contest 
No  contest  . 

Days  more  than  one  oc- 
cupied in  the  trial  or  hearing, 
and  less  adjournments  . ' 

Motion  for  new  trial 

Costs  upon  trial  by  jury  had 
under  order  of        day  of 

Costs  upon  appeal  under  order 
of  ,     day  of 

Allowance  to  accounting  party. 
Code  of  Civil  Procedure,  viz. ; 
(Note). 

Days  occupied  in  trial  or  hear- 
ing, less  adjournments  . 

Days  necessarily  occupied  in 
preparing  account 

Days  necessarily  occupied  in 
otherwise  preparing  for 
trial  ... 

Total  Costs  and  Allow- 
ance .  .      '  .  S 

DlBBURSKMBNTS 

Total  .         .         $ 


DISBUBSBMENTS 

For    k^rving    citation    on    par- 
tied  .  S 

For  publication  of  citation  pur- 
suant   to    order    dated    the 
day  of        19  . 

For  referee's  fees  upon  reference 
under    order    dated    the 
day  of        19  . 

For  Appraiser's  fees  . 

For  Stenographer's  fees 

For  affidavits  and  acknowledg- 
ments .... 

For  postage      .... 

For  certified  copies  orders  . 

For  certified  copy  decree    . 

For  satisfaction  of  decree  . 

For   certificate  of   filing   satis- 
faction 

For  necessary  copies  of  papers 

For  Jury  fees    . 
(Note  2.) 


For  attendance  of  witnesses: 
tabulate  under  name  and 
mileage 
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Note  3.  I  In  'New 
York  Co.  add  "tiiat 
the;  items  paid  for 
referee's  (or  stenog- 
rapher's) fees  are 
substantiated  under 
Rule  20  by  the  an- 
nexed affidavits  of 
R.  B.,  the  said  ref- 
eree, and  of  X.  Y., 
the  said  stenogra- 
pher." 


State  of  New  York, 

County  of 

'    being  duly  sworn,  says  that  he  is 
the  attorney  and  counsel  for  in  the  above  entitled 

proceeding;  that  the  foregoing  disbivsements  have  been  ac- 
tually made,  or  will;  be i  necessarily  incurred  therein,  by  or  in 
behalf  of  the  said  ,  il  ijiiii'    !•)/;;  Ji.i         taimr  yii 

That  such  disbursements  are  correctly  stated,  and  are  for 
reasbnablb  a/nd  :ne.ceasary  expenses  in  this  proceeding,  v  ( 
;  -  Deponent' fivtherisays  that  the  time  stated  in  thd  foBegoing 
bill  of  costs  as  having  been  occupied  as  therein  specified,  was 
actually,  substantially  and  necessarily  so  occupied  and  em- 
ployed in  this  matter  by  deponent.    Noted.      r.     niijvtij 

That  no  compensation  has  beeni  paid' or  given^,  out  of  the 
funds  of  the  estate  of  the  said  deceased,  for  or  opi  account  of 
any  of  the  services  in  the  foregoing  bill  of  costs  specified.     , 
Sworn  to  before  me  this 
day  of     19. 


PART  IX 

ACCOUNTINGS  AND  DISTRIBUTION 
CHAPTER  I 

ACCOUNTING,  IfP«   TRE   ESTATE 

■  i    ■  ' 

Analysis  of  treatipaent 
Chap.  I.      Af  I)i^cu^siQijj,9f  accounting;  generally.  , , 
;B.  Intprniie,di?,te|a|ii4,infQrxnatory  ^GCOUrits,, 
C-  Compulsory  accoi^ntings  with  jujiicial  set<tlement. 
D.  Voluntary  accountings  with  judicial  settlpments. 
Chap.  II.    Jp),  Preparing  the, account,    ,... 

Ch^p.  III.  p.  .Pr^fltice  onaccQupt^Iig,  ,jg^ue^. 

,  Chap.  IV.  G..  Comnqissions..     ,,  ,     ,i 

, The  4^0:^66. wip  be  discussed  iii,,tlje,  chapter  on  Distkibution,. 

A.    DISCUSSrON   OF  ACCOtTNTING   GENERALLY 

,§,,ip83.  The  ol^lig^tion  to,  account.-Tr^he  obligatioin  tp  aocouilt  fqi; 
every  adfl[fii;ii5tj;atiye,  act  or  neglect|,tp  act, rests,  upon  all  who  un4er,tgjse; 
tfl  44piWtpF,  an,  estate,  or  a,fuR,di.,  iSeie..Scl;ipuier  on  ^Bx^rs  an^  A4niTrs 
(2d  ^d-);,  6^,1-  This  obligation  may  disappear  if  th^  repre^nt;a.tive,  a;p4r 
bei>ef).(aj^l  title  be:  completely  merged.  \^.  g.,  A  is  /wi4oJfi,  Sjple  executri? 
and  sole  legatee  of  B.  Having  paj4  all  debts  arid  fuR^r^l  expenses,  there- 
in 00,  ofle.^t,y)diqs.e,inst§.)jce  ^^e  n^fty  ,b)^  compelled  tOiacppunt  and  the^e  is 
qp  occ,a,?ion,for,  lier  tp  do  sp,,  S^oW  v.  iJSCorjJe,  130  ,N.,Y.  514;  Maffe^  of 
Xins^l^,, ,5,0. Misc.  23-5.    ^  ,,,,„,,,,,  ,. 

]Bu,t  an  accpuijiting  ,d,ec;fp^!li^s.^he  aam^e  conolu^iyeness  g^n^r^jly  as  any 
d^f^Tfifj, ,  T^eiiiCe,  if,  A  accounts  3.i;id.is;  discharged,  ^ie,is,npt  tp,  be  harassed 
tiy  £,4rlillfiP,  proceeding,  e:!cqept, ,  q^  ,  c(purse; ,  iJf ;  a(l!(}4]l^iia|,  ag^et^.  are  s^own ,  tp, 
hf^ye;  cpme,  ioto,  his,  posse^sipp,, ,  M,aiter  of  ,7e^^ira^,„jl32  ,-^Rp.  Div.  33.9; 
citing  Matter  of  Hood,  90  N.Y.  512;  Matter  of  So^/if^v,  195  j^ ■  Y.  514.,  If 
the  final,  d,ecree  op  acepiiij^ing  w,as  in  thp  Suprpnie^j^pyrt,,  the  Surrpgate 
wjilJL  resp,eqt,  its  cpncluay,eness,,  i^d  wpe  t;e,Ksa^    1^4,-,,   ,.,, 

Generally  speaking,^ M^hf^e  ]t}iere  is  a," pergpij  i^^erested ''  pj;  a  "c^reditor ", 
there  is  a  right  to  an  accounting.  It  goes  without  saying  when  there  is  a 
beneSciary  prcesfai  gwe  fonts*.      ■ 

Thik  pbligatipn  tp  account  is  usually  expressly  set  fputh  in  the^  bpnd 
which  administratprs  pf  like  petspiiis  are  required  to  file,  but  it  is  not 
depefl^ept  upon  any  such  eixpress;  stipulation!  It  rests  upon  executors, 
§  1083  1347 
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administrators,  administrators  with  the  will  annexed,  temporary  adminis- 
trators, testamentary  trustees,  guardians  by  will  or  deed  and  representa- 
tives of  deceased  executors,  administrators,  guardians  or  testamentary 
trustees.  This  is  so  much  ingrained  in  the  policy  of  our  law  that  the  courts 
have  held  a  provision  in  a  will  invalid  which  ^.ttempted  to  free  an  executor 
from  the  obligation  to  account.  Matter  of  Gilbert,  11  N.  Y.  Supp.  743. 
The  sections  of  the, Code  s,bout. tq  be  discqssfd  provide,  in  some  detail, 
the  procedure  whereby  the  Surrogate  or  some  person  interested  beneficially 
or  otherwise  in  the  estate  may  enforce  this  obligation. 

The  Code  prescribes:  '  ; 

(o)  Who  may  be  made  to  account; 

(6)  Who  may  require  such  accounting; 

(c)  When  such  accounts  may  or  must  be  rendered; 

(d)  The  procedure  upon  such  accounting   '  " 

§  1084.  What  is  an  accounting? — An  account;  for  the  purposes  of 'this 
discussion,  may  be  described  a^  a  statement  in  writing,  verified,  contain- 
ing, in  c6ricise  detail,  the  history  of  the  dealings  with  the  trust  estate  or 
fund.  It  embodies  a  narrative  of  the  representative's  conduct  as  such 
(using  the  term  to  include  everyone  whom  a  Surl'dgate  m^ay  require  to 
account)  in  relation  to  the  debtors  to,  the  creditors  of,  or  the  persons  in- 
terested in  the  estate,  together  with  a  full  statement  of  evety  receipt  and 
expenditure,  grouped  as  to  their  character  in  appropriate  schediilesl  It 
should  indicate , the  .growth  OT  shrinkage  of  the  property  administered 
upon,  its  original  and  present  character  and  value,  and  the  balance,  if  any, 
available  for  distribution.  Where  the  administration  has  been  pursuant 
to  a  te^tJirheiitary  instrument  it  should  show  compliance  therewith. 

'It  should  be  prepared  iii  contemplation  of  the  right  reserved  to  certain 
persons,"  or  classes  of  ^persons,  to  test  its  several  items  in  respect  of  ale- 
curacy  or  propriety,  by  means  of  objections  to  be  litigated  before  the 
Surrogate,  or,  in  pi'oper  cases,  his  referee.  ' 

Ah' accounting '^is  the  special  proceeding  in  which  such  an  account  is 
subjected  to  the' Surrogate's  judicial  scrutiny.  'This  scrutiby  does  not 
always  talce  the  form  of  any  final  determination.  When  it' does  ihe  ac- 
count''is  said  to'be  judicially  settled.  As  will  be  hoted  below,  some  ac- 
counts ^i-e  hot  capiable' of  judicial  settleihent,  but  are  by  the  statute  ex- 
pressly declared  to  be  intermediate  or  informatory  merely,  not  open  to  be 
attacked'  or  impeached,  but  merely  intended' to  disclose  the  state  of  the 
fund' at  a  particular  time. 

§  1085.  Kinds  of  accounts. — This  suggests  the  first  distinction,  which 
is  between  accounts  interihediate,  and  those  which  are,  somewhat  inex- 
actly, '  called  final.    The  adjectives  are  lised  arbitrarily. 

The  expression  "intermediaie  account,"  denotes  an  account  filed  in.  the  surrogate's 
;  ii^fflffigej  for  the  purpose  of  disclosing  the  acts  ojEjthei person  accounting,  and  thg  eon- 
,,,,ditiop,  of.the  lestatepr  fjindin  hishani^s,  and  not  j  made  the,  subject  (3i|ja  ji|dici^l 
settlement.    §  2768,  Code  Civ.  Proci,  subd.  91 

The  expression  "jvdieial  seUMherd,"  where  it  is  applifed  to  an  accouilt,  signified 
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a, decree  of  a  surrogate's  court,  ^hereby  the  account  is  made  conclusive  upon  the 
parties  to  the  special  proceeding,  either  for  all,  purposes,  or  for  certain  purposes 
specified  in  the  statute;  and  an  account  thus  made  concluBive  is  said  to  be  "jw- 
dtcidly' settled."    §  2768,  Code  Civ.  Proc,  subd.  8. 

A  final  account  is  one  that  is  capa,ble  of  being  judipially  settlpd.  ,:flt 
need  not  be  final  in  the  sense  of  being  the  last  account  of  theone  g,CQOU^t- 
ing.  An  executor  or  testamentary  trustee  may,  thus,  render  and  l^ave 
judicially  settled  several  final  accounts. 

Accounts  may  also  be  either  vohmtary  or  compulsory.  .         , 

A  voluntary  account,  as  the  term  implies,  is  one  rendered  by  the  repre- 
sentative or  trustee  or  guardian  of  his  own  motion;  while  a  compulsory 
account  is  one  render^  at  the  direction  of  the  Surrogate,  of  hi^  .own  mo- 
tion, or  at  the  instance  of  a  person  entitled  to  require  it. 

§  1086.  The  Surrogate's  jurisdiction. — The  jurisdiction  of  the  Supreme 
Court,  as  successor  to  the  Court  of  Chancery,  over  the  action,  for  an  ^^p- 
counting,  in  which  any  trustee  (using  the  term  generically)  may  be  caU^sd 
to  account  for  his  trust,  is  clear  and  has  been  repeatedly  asserted  and  sus- 
tained. But  it  needs  no  discussion  in  this  work  further  than  to  observe, 
in  the  first  place,  that  it  is  not  an  exclusive  jurisdiction  by  any,  means,  but 
rather  concurrent,  so  far  as  those  are  concerned  over  whom  the;  Surrogate 
is  given  jurisdiction  by  the  Code.  See  Matter  of  Arkenbwgh,  Ho,,  2,  11 
App.Div.  193. 

In  the  second  place,  it  has  become  the  well-settled  policy  of  the  Supreme 
Court  not  to  exercise  its  power  at  all  unless  the  necessity  for  superseding 
the  Surrogate's  jurisdiction  is  clear.  Hardy.  Asfiley,  117  N,.  Y.  60^,  611; 
Hynes  v., Alexander,  2  App.  Div;  109,  111;  Matthews  v.  Studjey,  ITApp- 
Div.  303;  iSorrowev.  Corbin,  31  App.  Div,  172,  and  cases  cited  .(fojlowed 
in  Meeks  y.Meeks,  51  Misc.  5Z8);  Wester  field  v.  Rogers,  63  App.  Div.  18,  21; 
Garlock  v.  Vandevort,  128  N.  Y.  378;  Post  v.  Ingrafmrii  122  App.  I)iv.  738; 
Buske  V.  Wright,  118  App.  Div.  320,  328.  If  it  does  act  it  will  apply  ^e 
same  rules  and  principles  that  '^ould  control  the  Surrogate.  So,  under 
former  §2606,  now  distributed  m  §§  2535,  2549,  2584,  2725,  2734,  ^y:olh^rd 
y.Volhard,  119  App.  Div.  266.  So  under  former  §  2729;  now  distributed  in 
§§2721,  2731,  2732,  2733;  Mattm-  of  Smith,  120  App.  Div.  199,;  Matter  fif 
Nutting,  74:  App.  Div.  468.  The  reason  lips  in  the  facttjiat  the  Surrogate's 
Court  is  a  "  tribunal  constituted  expressly, to  take  jurisdiction  in  thei.prew- 
ises,  and  has  been  given  powers  a,ppropriate  and  adequate  foi:  the  purppse." 
Ghipmany.  Montgomery,  63  N.  Y.  221;  IJhlman  v.  N.  Y.  Life  Ins.  Co.,  109 
N.  Y.  421.  The  settlement  of  decedents'  estates  is  peculiarly  withip  its  cog- 
nizance, and  "a  court  of  equity  will  not  take  cognizance  ,pf  an,!aatiqn,fpT 
the  settlement  of  an  estate,;  disconnected  with  the  enfprcenp,ept  of  ftispi^f^^l 
and  express  :trust,  unless  special  reasons  are  assigned,  and  f^-ctp ,  stajteid  ;^o 
show  that  complete  justice  cannot  be  done  in  the  Surrogate's  Court.  Mat)^r 
of  Fanrell,  125  App-  Div.  702;  Chipman  v.  Montgomery,  supra,,  headnote  and 
opinion  by  Allen,  J.,  at  p.  235;  Matter  of  Fogarty,  117  App.  Div.  583,,  ^nd 
cases  at  p.  585;  Shorter  v.  Maekey,  13  App.  Div.  20,  and  cases  cited;  Jj^vett 
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V.  Polhernus,  86  App.  Div.  495;  Widrtnyer  v.  Tfid»iaj/er,'76  Huti,  254;  iSej/- 
mour  V.Seymour,  4:  Joiins.,Ch.  409.  I        ; 

If  no  proceeding  be  pendingin  the  Surrpgate'^vGburt,  the.Suprepie  Jjyourt 
in  a  proper  case  will  not  refuse  jurisdiction.  Lvdwig  v.  Bungart,  48  App. 
biv.  613;  Steinway  V.  Von  Bermidh,  59  App.  Div.  '261;  LMtlHff  vl  flUn^art, 
33  Misc.  177,  179;  Me^ks  v.  Meefc,  34  Misc.  465.  ■  "  ■'        ■  i  •   ■ 

If  it  be  necessary  to  stay  proceedings  f6r  art' accounting  in  theSuttogate'n 
Court,  pending  an  action  for  the  satoe  relief  in  the  Suprdrab  Goul't;  'appli- 
cation must  be  made  to  the  Surrogate.  Mdtier  of  Llado,  SO  Misc.  227. 
The  Suprenie  Cotiil;  has  no  power  to  'Stay  such  a  ptocefedingin  his  court. 
Riithefford  v.  Meyers,  50  App.  Div.  298;  Hantillon  v.  Cutting,  60  App.  Div. 
293.  And  it  is,  accordingly,  not  optional  with  executors  or  adminisCtatsrs, 
accounting  on  their'  d^n  motion,  or  at  the  instance  of  creditors,  lega<JeBS, 
or  next  of  kin,  to  pass  by  the  Surrogate's  Court  without  assigSliSgii^l'tictilar 
and  Suflacient  reason.  Ibid.;  MdtthMs  v.  Studley,  17  App.  Div.  303,  '312; 
Hardy.  AsKky,  117 T^.Y.  em,  611. 

H'drd  V.  Ashley  was  an  action  brought  in  the  Supreme  Court  to  obtain 
an  accounting 'by  the  executor  and  a  distribution  of '  the  estate  in 'his 
hands,  and  incideritally  to  obtain  a  construction  of  the  will.  The  cbuft, 
oh  appeal,  Gray,  J.,  said:  "There wras  no  reason  for  resbfttag  toantdttbor 
forum  than  that  established  by  the  statute  for  the  final  settlement  Of  an 
executor's  accounts.  No  objection  appears  to  have  been  tiaken  on  the 
record.  If  it  'had' been,  a  grave  jurisdictional  question  would  have  been 
presented.  'We  do  not  wish  to  be  understood,  however,  as  assentin'g 
to  this  'pi'oce'du'rfe:  These  proceedings  belong,  by  law,  to  Surrogated' 
Courts,  which  were  constituted  to  'take  jurisdiction  of  theftn,  and  the 
pd\^ers  of  which  are  appropriate  and  adequate  for  that  purpd^e."  To 
the  Same  effect,  Post  v.  Ingraham,  122  App.  Div.  738;  Mitfer  ofSinitk, 
120  App.  Div.  199,  105  N.  Y.  Supp.  223;  VolhaM  v.  Volhard,  119  App. 
Div.  266;  Seaward  v.  Davis,  133  App.  Div.  191;  Scha/iitz'v.'Oakman,  163 
N.  Y.  148;  Marvin  v.  Brooks,  94  N.  Y.  71;  W.est!erfield  v.  Rogers,  83 'App. 
Div.  18,  71  N.  Y.'feupp.  401;  rev'd  on  other  points,  174  N.  Y.'230;  Borrowe 
V.  Cmin,  31  App!  Div.  172,  52  N.  Y.  Supp.  741,  aff'd  165  N.  Y.  634; 
Arkenburgh  v.  Wiggins,  13  App.  Div.  96,  43  N.  Y.  Supp.  294,  aff'd  162 
N;  Y.  596;  MdMk&wsv.  Studky,  17  App. 'Oiv.  203;  45  N.  Y.  Supp. '201; 
D^labdrre  v.  McAlpin,  71  App.  Div.  591;  Ward  v.  Ward,  57  Misc.  428. 
Gotixpkre  Liidwig  v:  Bnngart,  48  App.  Div.  613;  Meeks  v.  Meeks,-M  Misc. 
465,  69  N.  Y.  Supp.  737;  HatjCghian  v.Cohlon,  89  Misc.  584,  80  N.  Y.  Supp. 
586,  where  it  is  said  that  the  Supreme  Court  should  refuse  ito  take  juris- 
diction only  where  tjiat  of  the  Surrogate's  Court  has  already  been  invoked. 
'But  the  objection  that  the  Supreme  Court  should  not  entertain  jurisdic- 
tion cannot  be  taken  by  demurrer.  MildM>efgfer  v.  FranUlin,  130  App.  Div. 
860. 

"Of  course,  if  a  proceeding  be  already  pending  in  the  Supreme  Court  the 
Surrogate  niay  properly  refuse  to  require  an  accounting  in'his  cOurt'of  the 
same  acts.    Matter  of  De  Pmris,  79  Hun,  279.    Or,  if  prior  to  an  account- 
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ingi'it  fe  clear  there  must  first  be  a  detenriiilation  of  an  issWe 'whidh 'tHe 
Surrflgate'canndt  tiy,  then  he  may  dismiss  thfi'petition  pendiflg  in  his  court. 
Md^er  of^Fogarty,  117 '^App.  Div.  S03,  citing  Mailer' of  Spmrs^"89  Hun>'49'. 
Th6  Surrogate's  jurisdiction  is  definite.  Section  2510-gi'^es  hi^.pOwer  to 
settle  the' accounts  of  exeicUtors,  admi-nistrators,  itestAmentary  trustees  and 
guardians^  "in  the  cases,  and  inthe  manner  prescribed  bystatute.?''  Ibid. 
But  hie  has  no  jurisdiction  Over  an  accounting 'in  i^espect 'df  a  fund  not  be- 
longing to  an  estate  over  which  he  has  jurisdiction.  ■  fFOTiejJaEbple/Hihe'pro- 
ce6ds  of  a  fee  insurance  policy 'upon  real  property  belong  to  the  heirs. 
While  the  administrator  may  sue  for  and  recover  such  ppoceede,)hfrihblds 
them  as  trustee  of  the  heirs  and  not  as  representative  of  the  decedent/and 
therefore  cannot  be  made  io  accOwHt  in  the  Surrogate's  Godrt 'fot  such 
'pi^Oeeeds:  Mdtt6rof  Kane,  38  Misc.'  276, '280;  Lawrence  v:  fNicegarteF.  I.  Co., 
2  App.  Div.  267;  Wyman  v.  Wyman,  26  N.  Y.  253y  2S8.  So^as  to  renbS'im 
the  hands  of  the  representative  in  a  different  ^capacaty;'  Mdtter<opBUnn, 
^B'Misc.  179."  It'wias  hdd,  thus,  that  the' Sufifetnife  ©oui-t  will retiain  juris- 
diction if  the  issue  necessarily  underlying  the  adjudica;tfon  ds  one  thei  Sur^- 
rogate  could  not  try;  e. 'g.',  equitable' setoff:  Mieefcs.vi  MeekSjiswpra.  Or 
where  the  title  of  an  assignee' of  a  legacy  is  involved;  >CUimnS' Cent.  A^at. 
Bank  v.  TopUtz,  113  App.  Div.  73.  But,  now,  under  §2510,  the  Surrogate 
ha,s,  in  the  proceedings  therein  specified,  explifcit  power  in  these '*6spects. 

To  summarize:  where  there  appears thie  necessity  6f  comprehensive  relief 
by  injunction,  or  in ,  consequence  of  a  dissension  betWeeif  co-execUtors, 
qr  because  questions  of  individual  right,  or  question?  wjiich  theq.iirrogate  is 
not  authorized  to  determine,  are  inseparably  eomiected  with  and  involved 
in  the  controversy,  or  because  the  estate  or  executor  is  foreign,  a  clear  case 
of  necessity  for  the  interposition  of  a  cOurt  6f  dquity  is  presented. '  The  Sur- 
rogate, however,  so 'far  as  he ihas' jurisdiction,  has  a  jurifedieticiia' concurrent 
with  that  of'a  court  of  equity;  and i a  court  of  equity iwiill not,  iftth&ut  some 
special  groUnd,  interfere  to  supersede  the  eJtercise  of  thfeBuTardgdiie's,poWrers. 

§  ip86a.  Same. — The  ■  powfet  to  settle  a'GooumitS'  lundbr  .testamentary 
trusts  is  ably  reviewed.by  Werner,  J'.,  in  Matter  of  B4inla,^  200  N.'^i  447; 
rev'g'138  App;  Div.  789.  In  that  case  the  [Surrogate,  luiider  eonstraiiit  of 
Matter  of  Leavitti  135  App.  Div.  7,Teftised!to'entBrtaihiifcheipiroceedingTbQ- 
bausie  the  trdstee  had  been  Appointed  by  ;the  Supreme  Court. to  execute  the 
triKt  on  the  death  of  the  original  testameiltai'y  ■  trustee.  .  The  Court  of 
Appeals  reversed  both  lower  courts,  and  upheld  ithei  power.  .Sfectton  2768, 
subd.  6;  of  the  Code  includes  "every  person  ■yn  .^designsit^byany  ,««»- 
petent  authority  to  execute  any  trust  created  by  a  will,tv  ais  one  whose 
accounts  may  be  settled  by 'the'  Surrogate.  See  )l>fllQ8,^.p0sti  ■ 
'  The  decisidn  of  the  Surregaite,  embodiedfin  bis  ideesreev  lis  conclusive  as 
res  adjudicataj  between  the' same  parties  in 'any:  Subsequent  controversy 
on  the  sanie  point,  even  in  the  iSupreme  Court!  i  WesterfiMv.  .Rogers,  174 
N.  Y.  230,'  243;  Matter  of  McGarren  (or  McGough;ran},  124  App.  Div.  312, 
appeal  dismissed  192  N.  Y.  565j  .      '    •  .■    )■[;■.  ,\,,'u    s  .  i  ,,        ,, 

The  jurisdiction  to  settle  accounts  is  a  local  jurisdiction.     It  belongs 
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"exclusive  of  every  other  Surrogate's  Court"  to  tfee  Surrogate  who; granted 
the  letters  to  the  one  accounting,  or,  as  it  sometimes  reads,  the  "Surrogate's 
Court  having  jurisdiction  to  require  security."  Duffy  v.  Smith,  i  Dem. 
202,  207,  208.  It  is  no  exception  to  this, rule  tha,t  such  Surrogate  may  re- 
quire an  accounting  by  the  executor  or  administrator  of,  one  to  whom  he 
issued  letters,  even  though  such  representative  was  appointed  by  another 
Surrogate,  for  the  ac^coun  ting  he  may  require  is  limited  solely  to  the  estate 
administered  under  the  letters  he  himself  granted.  PopMm  v.  Spericer, 
4  Redf.'  399,  401.  Section  2515  gives  to  the  Surrogate  granting  letters 
exclusive  jurisdiction  over  "all  further  p^roceedings  to  be  taken  in  a  sur- 
rogate's courty  with'respect  to  the  same  estate  or  matter." 

§  1087.  Settlements  by  act  of  parties  ^Effect.— If  beneficiaries  are 
sui  juris  there>is  no  reason  they  should  be  compelled  to  bear  the  burden  and 
expense  of  an  accounting  proceeding. 

We  quotedi%  its  context,  §  2486,  suhd.  6,  requiring  the  Surrogate  to  pro- 
vide and  keep  a  book  for  the  "recording  of  all  instruments (i  .  .  settling 
estates  or  aceounts."  ', 

These  agr^enients,  to  be  entitled  to  record,  must  be  "acknowledged,  or 
proved  and  duly  certified."-  '  Section  2719  covers  the  matter  more  in  detail: 

§  2719.     Redordin^  instruments  settling  accounts  in  pari  or  in  whole.  '■'■ 

I  There  may  be  recorded  in  the  surrogate's  office  any  instrutji^ent  settling  an  account 
■  in  whole  or  in  .part,  executed  by  one  or  mor^  executors,  ajdministrators,  testamentary 
trustees,  or  guardians,  and  one  or  more  legatees,  devisees,  distributees,  creditors 
or' wards  who  have  attained  full  age.  Every  such  instrument  to  be  recorded  shall 
be  acfehowledged,  or  proved,  and'  duly  certified;  and  the  record  thereof,  or  a  Certi- 
fied cbpy  of  such  record,  shall  be  presumptive  evidence  of  the  contents'  of  such 
instrument  and  its  due  execution.  ,  ,f  ,  ,!i 

Former  §2502  pf. this  Ppdcmpdifjed,    Fro|m;Ij.  1906,  c,, 350. 

Such  settlements  are  not  against  public  policy.  Ledyavd  v.  Bull,  119 
N.  Y.  62,  71.  The  quieting  of  litigation  is  a  good  consideration.  Minehaco 
V.  fl-iK,  144  App.  Div.  854,  858;  It  may  be  set  up  by  thetyuateej  as  re- 
sisting a  proceedingto  account.  Matter  of  Pruyn,  141  N.  Y.  544.  See  Stow- 
eM's  £?sfate,  1  Tuck.  241.  , 

The  cases  go  further,  for,  if  there  be  no  creditors,  or  if  they  consent, 
competent  heirs  and  next  of;  kin,  onlegatees  and  devisees,  may  settle  estates 
db  ovo.  HerHngton'Vi  Lowman,  22  App.  Diy.  2&6;Hyd&  v.  Stone,,"!  Wend. 
354,  357;  Wwmvih  v.  Hale,  17  Weekly  Dig.  180;  Matter  of  Losee,  119  App. 
Div.  107.  That  is,  if  the  eistate  is  settled  and  distributed,  legally  and'justly, 
the  purpose  of  the  law  is  satisfied,  and/there  is  no  need  of  an  adniinistration. 
Ledyard'v.  Bull,  supra. 

Of  course  trusts  eannot  be  defeated  in  this  manner. 

Ecjually  of  course,  since  §  2719  merely  gives  to  -the  recorded  instrument 
the  weight  of  presumptive  evidence!  it  cannot  protect  any  party  to  it  who 
has  fraudulently  cohce^led  assets;  or  fraudulfenfcly  secured  advantages,  and 
the  agreement,  if  set  upjn  bar,  may  be' impugned,  and  the  rights  of  the 
parties  determined,  under  the  general  powers  given  ihy;  the  first  part  of 

§•2510.    '  ■       -i     IV.;    ..  ■;   ^K-i;.  .'.  '^  ; 
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§  1088.  Recoveries  for  negligent  killing  of  decedent. — The  act  of  1914 
interjects  a  new  section  in  the  Article  on  Accountings,  giving  the  Surrogate 
express  power  to  deal  with  and  control  distribution  Of  the  proceeds  of  the 
statutory  action  which  is  brought,  under  "limited  letters"  issued  for  the 
purpose  set  forth  in  §  1902.  The  distribution  he  may  order  must  be  pur- 
suant to  §  1903.  Both  "limited  letters"  and  '^distribution"  are  elsewhere 
discussed.    The  section  giving  the  Surrogate  power  is  as  follows: 

§  2720.     Judicial  settlement  wfiere  recovery  has  been  had  in  negligence  action. 

Where  limited  letters  testamentary  or  of  administration  have  been  granted  for 
the  prosecution  of  a  cause  of.  action,  and  a  judgmkit  or  compromise  thereof  has 
been  obtained  and  the  proceeds  are  ready  to  be  paid  over;  and  where  such  recovery 
is  not  a  part  of  the  estate  of  the  deceased  but  goes  by  special  provision  of  law  to 
designated  persons  or  classes  of  persons;  such  executor  or  administrator  may  at 
any  time  file  a  petition  for  the  judicial  settlement  of  his  Account  relating  to  such 
fund,  and  upon  the  return  of  a  citation  or  upon  the  waiver  of  all  the  parties  in- 
terested, if  of  full  age  and  compietent,  the  surrogate  may  take  and  settle  such 
account,  and  direct  payment  to  the  parties  entitled  according  to  their  respective 
rights  and  interests;  and  upon  filing  receipts  for  such  payments  the  party  paying 
the  money  and  such  executor  or  administrator  shall  be  discharged  from  all  further 
liability  as  to  such  cause  of  action  and  such  fund.  Where  such  recovery  has  been 
had  and  the  amount  thereof  paid  to  the  executor  or  administrator,  he  may  in  like 
manner  have  a  judicial  settlement  of  his  account  relating  to  such  fund,  at  any  time, 
and  a  decree  made  discharging  him  from  further  liability  concerning  the  same. 

New. 

B.    INTERMEDIATE   AND   INFORMATORY   ACCOUNTS 

§  1089.  Voluntary  intermediate  account,  with  judicial  settlement. — 
Usually,  however,  if  one  liable  to  account  takes  the  trouble  to  prepare  and 
file  an  account,  he  desires  it  to  become  conclusive,  by  citing  the  persons 
interested,  and  by  proceeding  to  a  decree.  The  new  Act  accordingly  pro- 
vides: 

§  2723.    Voluntary,  intermediate,  judicial  settlement  of  the,  account  of  an  executor, 
,    administrator,  guardian  or  testamentary  trustee. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may,  at  any  time 

after  one  year  has  expired  since  letters  were  issued  to  him,  or  he  was  appointed  and 

''i  qualified,  and  not  oftener  than  annually  thereafter,  file  in  the  surrogate's  court  having 

,  jurisdiction  an  intermediate  account  and  a  petition  for  its  judicial  .settlement. 

If  the  surrogate  entertain  such  applica,tipn,  a  citation  shall  issue  to  all  persons 

who  would  be  required  to  be  cited  upon  a  voluntary  final  judicial  settlement  of 

"■"such  account,  and  the  same  proceedings  shall  be  had  and^With  like  effect,  so  far  ' 

-'  ^as  the  settlement  of  such  account  is  concerned,  as  though  such  proceeding  were  a 

final  judicial  settlement. 
, ,      New.    See  former  §  2802  of  this  Code. 

We  note  first  that  §  2636  makes  applicable  to  holders  of  ancillary  letters 
these  provisions  of  the  Act. 

By  the  provision  "and  not  oftener  than  annually  thereafter"  a  safeguard 
against  extravagant  burdening  of  thfe  estate  is  set  up.  And,  by  the  words 
"if  the  Surrogate  entertain  such  application,"  the  Court  can  forbid,  in  its 
discretion,  any  unnecessary  proceedingSi  Trustees  often  have  to  carry 
their  trust  accounts  with  annual  rests,  and  so  save  their  right  to  commis- 
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.  sions  qr,  ipQome,    But  that  fact,  alonp  does  not  call  for  so  ^frequent  jmlioial 
settlements-:  ,        .;     . 

Guardians,  on  the  othejrhand,  under  §§,2660,  eiiseg.,  hftve,  to  fi.le„"annual 
inventory/ 3iid  account,"  subject  to  scrutiny,  and  surcharge  uadef ,  § ,2662 
and  §  2663.'  Where  ;the  fund  is  one  ip  the  form  of  investment,  and  there  hasi 
been  a  charge  of, investment  during  the  yeaa",  it  i^!pf!3dyatttage,tOi  the 
guardian,  for  his  own  protection,,  to  use  §  2723  a<nd  h^.v.e  his  acts  seljtlgd,  and 
confirmedf;  T^e;  ordinary  sayings  bank  f im^  of  small  es<;ates  under  guard- 
ianship can  be:  sufliciently  safeguarded)  both, as  to  ward  and  guardian,  by 
the  February  scrutiny,  espfeci^lly  if  the  surety  be  alive  to  his  responsibility 
in  the  preitiise'S;'  '■  ' 

Under  former'!, 2802  trustees  could  annually  rencjer  arid  have  settled  their 
"iq.termediate,apcpu»ts."  Upon  those  cited,,  and  in  r^ppct,  to  amounts 
involved. and  payments  creditedithe  decree  was  held  conclusive.  Bowdfitch 
V.  Ayrmlt,  im  Ni.  Y.  222,  231;  Matter  of  Hoy t,  160  N.  Y.  607,  618.     -■ 

Under  §  2753  disbursements  may  be  allowed'  and  commissions  computed 
and  paid  under  such,  a  jdecrpe. 

§  1090.  These  settlements!  how  fax  res  judicata.^ti  mu^t  be  born,e  in 
miiid  that,  the  parties,  and  possibly  the  court,  do  not  treat,  these  inter- 
mediate accountings  as  being  as  important  as  what  are  known  as  ''final" 
accountingsJ  Oence  the  person  accounting  and'  the  respondents  may  over- 
look the  incorrectness  of  the  theory  of  the  then  present  method  of  dis- 
tribution. Accordingly  it  has  Ijeen  held  that  while  such  payments,  or  such 
distip[j3,utipn.of  q^a-rges  b^^weeii  principal  a,nd  inconie  ,are  bmding^  ,for  the 
period  ppyered,  yet, they  ca,nnpt  conclude  the  .court  from  later  applying, 
the.  correct:  rule,  and  decreeing  subsequent  payments  and  charges  to  be, 
made  ihefQunder.  Matter^  of  Elting,  9^  App.  Div.  516,  and  cases  cited; 
Gtower- \r.  f/oZteV,  2  Bradif.  291.  '  <'■■-•     ^^ 

In  the  Elting  case,  applying  the  rule  of  conclusiveness  on  parties,  a 
remkindefman,  infant  iibt  in  esse  at  the  time,  was  held  coriclud'fed  f or  the 
peripd.  covered,  tiy.t^^  deci;f!e,  on  the,  authprity  of  Ith^dfislj.  Caswell,  41 
App.  Div.,a29,  ■'         .     ., 

Thomas,  Surr.,  states  the  rule  thus:  "Thedeeree  of  a  Surrogate  is i not 
conclusive  upon  the  parties  in  establishing  a  rule  of  la'0  which  will  control  in 
the  later  administration  of  the  estate.  But,  in  construing  a  will  his  power 
is  ilmite4  by  the  exigencies  of  the  particular  proceeding  and  ihe  fact's  then 
before  him*,'  ,SohP>pennitted  capital  account  to  be  made  gopd  from  income 
accoimt  on  the  final  settlement  where  in  order  to  pay  income  beneficiaries 
on  an  intermediate  settlement  such  capital  had  been  drawn  upon.  Matter 
o/i^Mrfburi.iSii-Miisc.  263. ,, See  cases  cited atf  p., 266.i    ,  ■      i      ; 

§  1091.  Informatory  accounts  and  vouchers. — Theinew  act,  in  respect  t 
toalllsiMsipf  accpuntifigv  sets  ail  persons,  who  may,  be  required  to  a,ceount 
upon  the  same  iplatpne,  <  This  is  intended  to  ayoid  repetitions,  provisions; 
but  in  respect  to ) the. decrees  to-be  made,  and  tb#; relief  grantedi^hereby 
proper  differeijtiajtion  is  madej    It  necessitat^i  however,  the  rewffUjngj^pJi . 
former  disouspions,  lift  slightly,  different' sequence  and,  contexts.  .    ,..ii.    if.i; 
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§  2721.     FUing  intermediale  account  voluntarily  or  by  order. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may  at  any  tihie 
voluntarily  file' in  the  Surrogate's  office  an  intermediate  acedunt,  and  the  vouchers 
in  support  of  the  same;  He  maybe  recjuired  to  file  such  account  at  any  time,  in 
the  discretion  of  the  surrogate,  by  an  ordeaj  made  upon  the  petition  of  any  person 
interested,  or  by,  direction  of,  the  surrogate.  He  may  be  required  to  attend  and 
be  examined  under  oath  touching  his  receipts  and  disbursements  or  touching  any 
other  matter  relating  to  his  administration  of  the  estate,  or  fund,  and  in  the  case 
of  an  executor  6r' adtninistrator  aS  to  tay  act'done  by  him  under  color  of  his  letters, 
or  after  decedent's  death  and'before  letters'were  issued;  or  touching!  any  perscmal 
property  owned  or  held  by  decedent  at  the  time  of  his  death.; 

Former  §  2725  of  this  Code,  in  part;  also  includes  portion  of  former  §§  2729,  an4>of 
2802  and  2803  relating  to  trustees.  From  2  R.  S.  116,  §  20;  Id.,  92,  |  52;  L.  1911, 
c.  436. 

This  section  must  be  studied  in  connection  with  the  one  following  it: 

§  2722.     Pi-oce^dings  where  account  is  filed  pursuant  to  order. 

On  the  return  of  the  order;  where  one  is  made  as  prescribed  in  the  foregoing 
section  of, this  article,  if. the,^ respondent  fails  either  to  filp  his  account,  appear,  or 
to  show  good  cause  to  the  contrary,  or  to  present  in  a  proper  case,  a  petition  as 
prescribed  in  section  2729,  an  orcler  miist  oe  made,  directing  hiin  to  account  within 
such  a  time,  and  in  such  a  manner  as  the  surrogate  prescribes,  and'to  attend,  from 
time  to  time,  before  the  surrogatej  for  that  purpose.  If  it  appears  that  the  aocountt 
can  be  then  judicially  settled,  a  supplemental  qitation  may  be  issjied  dirfctfld  t/Q 
the  persons  who  must  be  cited  on  a  petition  for  a  judicial  settlement  of  his  account. 
TJi©  pendency  of  a  proceeding,  against  the  respondent  to  compel  hiip  to  account 
does  not  preclude  him  from  presentiiig  a  petition  as  prescribfed  in  seCtidri  2729. 
If  such  petition  is  presented  at  or  before  the  return  day  of  the  order,  the  citation 
issued  thereon  need  not  be  directed  fto  "petitioner  in  the  special  pjroceedingpending 
against  him  and  the  two  proceedings'  must  be  consoUdated.  When  sucht  aocoun|; . 
is  filed  in  connection  vfith  a  proceeding  .then  pending. any  party  may  contest  tjie 
account  as  to,  any  matter  affecting  Ijis  interest,  and  the  decree  oip  other  determijjia- 
tion  made  shall  go  to  the  extent  only  of  determining  the  question  or  questions 
necessary  to  be  decided  in  order  to  grant  or  densr'the  relief  asked'  for  in  the  special 
proceeding  in  which  the  account  wasJordferedT  to  be!  filedr;  Where  the  accounting 
is  made  a  judicial  settlement  by  the  issuing  of  a  supplemental  citation  or  the  filing 
of  a  petition  as  above  provided,  the  same  proceedings  shall.be  had  as  on  ajjidicial 
settlement. 

Former  §  2727  of  this  Code,  in  part,  modified.  From  2  R.  S.  92,  93  (Part  2,  c.  6, 
tit.  3),  §§  53,  60;  L.  1893;  c:  686;  L.  1901.,-  c.  408;  L.  1911,  c.  432. 

Note  I.  An  order  by  Surrogate,  or  petition,,  under  §12721. 

II.  A  second  order,  if  first  be  not!  complied  with. 

III.  Then,  in  a;  proper  case,  a  supplemental!  citation. 

A.  Where  the  account,  proffered  of  compelled  is  not  changed  to  one  for 
judicial  settlement,  it  is  merely  an  informatory  account.  The  filing  of  the 
vouchers;  crystallizes  the,,sta,tus  pf  the  fi^^dits  qlaii^ed,.;  The  proceeding, 
the.  two  .sections  show,, may  be  subordinate, t.p  or  in  aid>of  some  pending 
proceeding  in  which  it  is  imperative  to  asceHain  the  net  qiMntfiin  of  the 
estate,,  or.  lyliether  there  arecreditors-.i^y:  the  provision,  giving  opportuij,ity 
to  interrog^ite  the  accoifptftofe  under;  pf^th  testimony  may  be  perpetuated, 
and  estoppels  arise  ^^hiph  may.lie,  very  iniportant  and  |determinative  in 
fin£^l  j,i;idiqial  settlenjent,    R.  g.,  pn  sucjb  ^  prp(jee#ng,  the  nature  of  invest- 
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ments  made  by  a  guardian  or  trustee  may  be  discovered  and  the  parties 
enabled  to  prevent  loss  by  prompt  actioo,  which  if  they  haii  to  wait  till 
the  final  settlement  might  be  remediable  only  by  a  surcharge  against  an 
irresponsible  accountant.  Or  it  may  be  required  in  aid  of  the  Surrogate 
when  under  §  1381  he  is  asked  for  leave  to  issue  execution  against  a  repre- 
sentative of  the  estate. 

B.  At  the  same  time,  by  complying  with  §  2722  the  proceeding  can  be 
changed  into  one  ending  in  a  judicial  settlement. 

I.  Of  a  specific  issue. 

II,  Generally. 

And  since  the  respondent  can,  under  §2729,  come  in  with  a  vol- 
imtary  account,  an  order  of  consolidation  can  be  made  and  a  final  decree 
made. 

C.  If  the  applicant  for  an  account  proceeds  as  hinted  under  A,  <above, 
"in  connection  with  a  proceeding  then  pending,"  the  accounting  if  pre- 
sented under  §  2729,  is  consolidated  therewith,  and  if  contested  as  to  a  - 
specific  issue  "the  decree,  or  other  determination _made,  shall  go  to  the 
extent  only  of  determining  the  question  or  questions  necessary  to  |be  decided 
in  order  to  grant  or  deny  the  relief  asked  for  in  the  special  proceeding  in  which 
the  account  was  ordered  to  be  filed.  ' 

This  makes  it  clear  that  this  kind  of  informatory  account  ma,y  be  asked 
and  ordered  in  aid  of  the  administration  of  justice  in  any  proceeding  at 
any,  time,  at  instance  of  any  person  interested. 

D.  Or  it  may  be  on  the  court's  own  motion.  KeUy  v.  Langevin,  153  App. 
Div.  322. 

If  so  directed,  the  account  must  be  filed  in  form  and  shape  capable  of 
juijicial  settlement.  This  was  so  formerly,  Matter  of  Dmghi,  2  Conn.  180; 
and  the  reason  continues  valid. 

§  1092.  Compulsory  intermediate  account,  with  judicial  settlement. 

§  2724.  Compulsory  intermediate  jvdicial  settkment  of  the  account  of  a  .gitardian 
or  testamentary  trustee.  :  .•   - 

The  felirrogate  of  his  own  motion,  or  upon^  the  petition  of  any  person  interested 
in  the  fund  held  by  a  guardian  or  testamentary  trustee,  may  by  order  direct  such 
guardian  or  testamentary  trustee  to  make  and  settle  an  intermediate  account  .of 
his  proceedings.  The  proceedings  upon  the  return  of  the  order  shall  be  the  same 
as  though  the  respondent  had  filed  his  petition  for  a  voluntary  intermediate  judicial 
settlement  as  provided, in  section  2723  of  this  title,  and  the  decree  entCTed  shall 
ihajfe  the  same  force  and  effect  as  if  ma4e  in  such  proceeding. 

New. ,  See"  former  §2803  of  this  Code. '  •      ' 

On  the  face  6f  the  act,  this  section  seems  to  reiterate  the  remedy  avail- 
able under  §§  2721-2722  except  that  it  does  not  cover  an  executor  or  ad- 
ministrator. 

The  proceeding  hereunder  is  similarly  discretionary  as  appears  by  the' 
reference  to  §  2723.    The  differentiatioil  is  that  it  bohteimpMei^' judicial 
settlement  from  the  start  and  citation  must  issile'aCcotdingly.  '  Hence,  the 
provisions  of  §§  2721-2722  which  make  it  possible  to  limit  that  particular 
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proceeding  to  a  controversy  between  the  "person  interested"  and  the 
accountant  do  not  apply.  Section  2722  provides  that,  only  in  case  the 
second  order  to  account  be  made  is  it  necessary,  if  then,  to  issue  the  supple- 
mental citation,  which  is  addressed  to  all  persons  "who  must  be  cited  on  a 
petition  for  a  judicial  settlement,  of  his  account."  This  interniediate 
account,  under  §  2724,  is,  therefore,  not  of  the  merely  informatory  class, 
but  is  intended  to  ciystalUze  and  settle  the  accountant's  receipts,  payments 
and  the  condition  of  the  estate.'  ,.         ,;, 

It  is  unnecessary  to  continually  repeat  the  decisions  as  to  who  is  included 
in  "person  interested  in  the  fund." 

Section  2510,  subd.  7^  gives  the  Surrogate  special  power  to  settle  the 
accounts  of  a  father,  mother  or  other  relative  having  the  rights,  powers 
and  duties  of  a  guardian  in  socage  and  to  compel  the  payment  or  delivery 
of  money  or  property  belonging  to  the  ward. 

§  1093.  Accotinting,  if  primary  accountant  die. — Old  §  2606  has  l^een 
renumbered,  for  purposes  of  easy  identification[!]  and  substantially  revised 
as  follows: 

§  2726.    Accounting  by  executor,  etc.,  of  deceased  executors,  etc. 

(1)  Where  an  executor,  ajdministrator,  guardian  or  testamentary  trustee'  dies, 
the  surrogate's  court  has  the  same  jurisdiction,  upon  the  petition  of  any  person 
who  would  be  required  to  be  cited  upon  a  voluntary  judicial  settlement  pf  his 
account  to  compel  the^  executor  or  administrator  of  the  decedent  to  account,,  which  it 
would  have  against  the  decedent  if  his  letters  had  been  revoked,  or  he  had  been 

'removed,  by  a  surrogate's  decree.  An  executor  or  administrator  of  a  deceaseid 
executor,  administrator,  guardian,  or  testamentary  trustee  may'vblunlkrUy  account 
for  the  acts  and  doings -of  the  decedent,  and  for  the  trust  property  which  had  come 
into  his  possession  or  into  the  possession  of  the  decedent.  . 

(2)  On  the  death  of  any  executor,  administrator,  guardian  or  testamentary 
trustee  whik  an  accounting  by  or  against  him,  as  such,  is  pending  before  a  surrogatfe's 
court,  such  court  may  continue  said  proceeding  *here  his  executor,  administrar 
tor  or  successor  has  voluntarily  made  himself  a  party  thereto  or  has  beein  brdugfit 
in  by  a  citation  to  show  cause  why  he  should  not  be  made  a  party,  and  proceed  with 
such  accounting  a,nd  determine  aU  questions  and  grant  any  relief  that,  ^he  surrogate 
would  have  power  to  determine  or  grant  in  case  such  decedent  had  not  di^  or  in  a 
case  where  the, executor  or  administrator  of  said  last  mentioned  decedent  had 
voluntarily  petitioned  for  an  accounting  as  provided  for  in  this  section. 

(3)  On  a  petition  filed  either  by  or  against  an  executor  or  administrator  of  a  deceased 
executor,  administrator,  guardian  or  testamentary  trustee,  the  successor  of  such  de- 
cedent, his  executor  or  administrator,  and  all  persons  who  would  ^  be  nep^s^ 
parties  to  a  proceeding  commejiced  by.  such  decedent  for.  a  judicial>  settlement 
of  his  accounts  shall  be  brought  in.  ' 

(4)  If  upon  such  accounting,  the  surrogate  finds  that  there  cati  be  a  distribution, 
in  whole  or'in  part,  to  the  parties  entitled  thereto,  he  may  make  a  decree  accord- 
ingly, and  he  may  also  therein  dirieot  payment  and  delivery,  by  the  accounting 
party,  upon  such  terms  and  security  as  may  be  proper,  of  the  balance,  if  any,  of 

, ;  said  estate  or  fund. 

,  (5)i  For  the  purpose  of  such  payment  and  distribution  the  accounting  party 
shall  have  all  the  powers  and  duties  of  the  deceased  representative,  teustee  or 
guardian. 

Former  §  2606  of  this  Code,  modified.  From  L.  1884,  c.  399;  L,  1891,  c.  175; 
L.  1897,  c.  348;  L^^  1901,  c.  409;  L..1902,  c,  349. 
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(Pdragrdphs  and  numbe*s  theiFeof  are  mine.)  (Sfee  §  577,  owfe,  and  dis- 
cussion there.)'  ' 

The  remedy  afforded  by  this  section  and  its  progenitor  2606  has  been 
developed  during  thirty  years'  hard  labor.  ^  .  • 

Originally  avbluntary  account  of  this  nature  wasilimited  to  cover  trust 
property  which  had  cortie  into 'the  possession  of  the  new  accoumtant.  By 
dther  inadequacies  of  the  original  act  the  section  failed  to  .give  desired 
relief.  See  Trask's  Estate,  49  N.  Y.  Supp.  825;  Mattsr  of  WUUams,  26  Misc. 
636. 

Now  the  representative  of  the  deceased  representative  or  trustee  may, 
by  proceeding  hereunder,  free  the  estate  he 'himself  is  to  administer  from 
the  cloud  or'lien  cast  upon  it  by  the"fadt  that  his  decedent  was  in  trust  for 
others  of  certain  property;  which  maybe  intermingled  with  the^estate  assets 
and  not  be  segregable  until  just  such  an  accounting  shall  >have  been  had. 

If  the  deceased  representative  or  trustee  had  co-trustees,  such  rinter- 
mingling  may  not  likely  occur,  except  where  there  has  been  individual 
custody  of  particular  assets.  But  even  then  it  is  wise  to  clear  the* decedent 
of  accountability,  enforceable  against  his  estate,  hj  a  resort  to  this  remedy. 

ilf  the  representative  of  such  a  deceased  qortrusjpe  finds  a  fund  earmarked 
of  the  trust  and  turns  it  over  to  the  surviving  trusteehe  qlears  the  restate 
of  his  decedentof  liability,  even  where  such  survivor  wastes  theffund.  Matter 
of  Shiith,  46  App.  Div.  318.  This  is  on  the  theory  that  even  had  there 
been  a  formal  accounting  the  decree  would  have  directed  him  to  db  just 
what  he  did  do. 

Again,  While  he  may  account  for  "the  acts  and  doings"  of  his  decedent, 
and  the  accounting  is  expected  to  cover  the  trust  property 

(a)  that  came  into  decedent's  possession, 

(6)  that  came  into  his  own  possession  as  representative  of  decedent, 
,  Yet,  he  cannot  be  charged  with  (a)  u,nl,ess  it  Tae  .property  described  in  (6). 
Farmers'-  Loan  &  Trust  Co.  v.  Pendietow,  179  N.  Y.  486, 493,  fiiatd  cases  cited. 

It  is  manifest,  further,  that  when  there  were  others  assoeiat^;  in  the 
trust  duty  with  decedetit  they  may  complete  the  trust  as  survivors,  and 
no  accounting  under,  |  2725,be  needed.  This  is  sO  under  §  25&3.  gi^e  also 
Hood  v.iHo^Mjard,  124  N.  Y.  1. 

Boubtless  the  same  limitation,  ten  years,  runs  under  \thi&  section  as 
was  held  to  apjJly'to  old  §  2606.    See  Matter  df-Rogers^  153  N.  Y..316. 

§  1094.  Same  subject — ^Pending  accountilig  at  time  of  death. — The 
second  paragraph  into  which  we  have  split  §  2725  covers  the  case  where  the 
idecedent  died  in , the  act  of  having  his  account  settled.  The  old  require- 
ment of  reviving  the  proceeding  is  wisely  rescinded.  The  proceedii^,  while 
partly'm  rem  and  partly  in  personoOT/Kvesim  rem,  iand  its  validity.ian  per- 
sonam or  in  res  personce,  is  preserved  by  bringing  in,  or  by  the  coming  in  of, 
the  representative  of  :the  deceased  accountant  who  takes  the  place  of  the 
decedent,  and  the  Surrogate  proceeds^  "to  determine  all  questions,  and 
to  grant  any  relief,"  just.as  if  nothing ibadpcpiirred  to  halt  the,proceeding. 

The  third  paragraph  covers  the  necessary  pairties,  and  thus 'tends  to 


§  l'b95  ACCOUNTHVG  FOR  THE   ESTATE  1359 

give  conclusiveness  to  the  decree,  in  protection  of  the  decedent  *ep¥esent- 
ative's'^tate,  considered  as  apart  from  the  trust  property.  ' 

Under  the  fourth  and  fifth  paragraphs,  the  idle  cferettibn^  of  double  dis- 
tribution is  avoided.  Thus  formerly  we  might  have  a  case:  A,  an  execUtor 
under  will  of  C,  died;  his  administration  perhaps  completed,  his  account 
ready,  may  be  pending,  and  distribution  imminent.  ■ 

Under  §  2606  B,  his  executor,  could  account.  B  of  course  was  not  succes- 
sor of  A'in  respect  of  C'sestate.  We  will  assume  D  is  appointed  as  such 
successor. 

B,  under  §2606,  accounted,  turned  the  net  assets  over  to  D  and  then, 
subject  to'D's  commissions  and  expenses  of  administration  a>id  sWbsegweHi 
further  accounting,  distribution  could  be  made. 

But,  HOW,  the  accounting  party  "if 'the  Surrogate  Jindsthat  there  can  be 
a  distribution,"  "in  whole  or  in  part,"  can  make  such  distribution  under 
the  decree  and  the  accounting  party,  for  that  >purp'ose,  is  given  "alli  the 
powers  and  duties'' of  the  decedent. 

If  the  distribution  be  but  partial  "to  those  entitled  thereto,"  the  balance 
can  be  decreed  to  be  turned  over  "to  the  successor  in  the  trust,"!upon  such 
terms  or  security  as  may  be- proper. 

§  1095.  Intermediate  account-^Surrogate's  control. — Before  taking  up 
the  procedure  on  judicial  settlements,  of  compulsory  or  final  accountings, 
we  return  to  mtermediate  accountings, 'to  discuss -the  Surrogate's  power. 
In  a  way  all 'the  power  he  can  exercise  over  the  form  and  contents  in  inter- 
mediate accountings  he  possesses  in  the  others.  The  converse  may  not 
be  true. 

As  we  have  seen,  the  Surrogate's  jurisdiction  to  compel  the  filing  of  an 
intermediate  account  extends  so  as  to  include  every  one  to  whom  he  may 
issue  letters.  ' 

Where  such  an  account  is  filed  voluntarily  there  is  no  particular  object 
in  laying  down  any  rule  as  to -its  form  and  contents;  it  need  only  be  as  lull 
and  accurate  as  the  one  filing  it  desires, 'for  it  is  chiefly  for  ihisi  protection 
that  the  right  t6  file  it  is  given.  ' 

But  where  it  is  filed  compulsoriiy,  the  Surrogate  may  impose  any  reason- 
able requirement  as  to  its  form  and  contients;  '  See  appendix  to  6  Dem;, 
p.  506,  and  InreBvngMsWstate,  9  N.  Y.  Supp.  927,928.  -Wherever  the 
Surrogate  has  'the  power 'to  compel  the  representative  of  an  estate  to  ren- 
der-an  account,  that  i  involves  the  authority  to  consider  and  pass  upon  its 
accuracy.  Matter  of  Ritch,  2  Redf.  330;  Tucker  v.  McDermott,  2  Redf.  312. 
For  if  he  had  not  this  power, 'the  direction  to  file  an  account  could  be 
evaded  by  filing  an  uathie,  or  an  insuffioient  aecouiit.  Surrogate  Ran- 
som accordingly  asserted 'the  right  (6- Dem.  5l2)jit6- compel  the  account- 
ing party  to  submit  to  an  examination^  of  his  own  motion,  jiistasif  ob- 
jections had  been  filed  and  dihe  account  contested.  He  basedi  this  on  the 
dbvious^fact  that  without  the  exerisise  of  such  powerthe  powerito  compel 
the  filing  of  an  account  TVhidh  might'  be  false  or  defesetjve  would  fail  in 
many  cases  to  benefit  the  estate  or  the  parties  interested  therein. 
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Section  2721  now  expressly  gives  this  power,  in  the  last,  paragraph 
thereof  as  to  examination  under  oath  tpuching:  receipts,  disbursements, 
any  other  matter  relating  to  his  administration,  or  aijy,  act. done  under 
color  of  his  letters,  or  any  personal  property  owned  or  held  by  decedent 
at  his  death. .        i 

The  Surrogate's  order  is  a  judicid  mandate  "to  render  an  account  of 
his  proceedings,  not  to  the  extent  he  shall  deem  proper,  nor  a  part  of  his 
proceedings,  but  his  proceedings  as  executor  from  the  day  he  qualified 
until  the  day  he  answers  the  order."    In  re  Jones,  1  Redf.  263. 

The  form  and  contents  of  the  account  to  be  filed  are  admirably  sum- 
marized by  Surrogate  Ransom  {Matter  of  Dwight,9  N.  Y.  Supp.  927,  928), 
where  he  observes: 

"The  accoimt  required  by  the  order  of  the  Surrogate  is  an  intermediate 
account.  .  .  .The  account  should  state  if  an  inventory  has  been  filed 
and,  if  none  has  been  filed,  the  account  itself  should  furnish  the  informa- 
tion usually  thus  supplied.  It  should  likewise  state  whether  or  not  ad- 
vertisements for  claims  have  been  published,  what  claims  have  been  pre- 
sented, what  allowe'd,  and  what  rejected;  and  the  time  and  mauner  in  which 
they  were  rejected  or  disputed,  and  the  reason  therefor.  Also,  what  claims 
have  been  presented  and  allowed  since  the  expiration  of  the  publication, 
of  the  advertisement  for  claims.  The  accountant  should  then  proceed 
to  credit  himself  with  funeral  charges  and  expenses  of  administration, 
with  moneys  paid  to  creditors  (naming  them)  and  payments  to  legatees 
or  next  of  kin.  He  should  state  the  age  of  legatees  and  next  of  kin,  if  Siny  • 
are  minors,  and  whether  they  have  guardians,  and,  if  so,  their  names  and 
places  of  residence,  and  how  appointed. ,_  If  there  is  any  other  fact  which 
has  occurred,  as  part  of  his  proceedings,  which  may  affect  the  estate  or 
the  rights  of  any  distributee,  or  his  own  rights,  he  is  bound  to  state  it. 
He  must -not  only  state  in  what  character  his  payments  were  made,  as 
whether  tb  creditors,  legatees,  or  next  of  kin,  or  for  expenses  for  funeral 
charges  or  of  administration,  distinctly,  but  he  must!  produce  vouchers 
supporting  each  payment;  or,  in  cases  of  claims  under  120.00,  where  no 
voucher  is  produced,  he  must  maJse  and  present,, in  lieu  of  voucher,  his  own 
oath  positively  to  the  fact  of  payment,  when  made,  and  to  whom.  Unless 
■  the  order  of  the  Surrogate,  requiring  an  executor  or  administrator  to 
render  an  account  of  his  proceedings,  is  obeyed  in  this  manner,  as  plainly 
indicated  by  the  statute,  he  will  not  have. made  the  proper  response  to  the 
order."    '  , 

It  was  very  properly  observed  before  the  newiact  that  the  same  degree  of 
strictness  iniiegard  to  an  intermediate  a.ccount  will  not  be  exercised  as  in 
the  case  of  one  which  is  to  bft  the  subject  of.  judicial  settlement.  But  the 
power  of  the  Surrogate,  wh^re  the  circumstances  seem  to  call  for  it,  to  in- 
sist upon'  the  filing  of  such  an  account  as  the  statute  contemplates,.!^  clear. 
He  may  do  so  of  his  own  motion,  if  hedesire.  Anon.,  14:N.  Y.  St.  Rpp.  490. 
The  statute  contemplates  an  account  that  will  disclose  the  acts  of  the  person 
and  the  condition  to  the  estate,  and,  under  the  new  act,  since  "settlement" 
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is  always  a  possibility,  the.  Court  will  undoubtedly  follow  Surrogate.  Ran- 
som's rule  in  the  average  proceeding. 

The  early  statutes  expressly  provided  for  an  examination  of  the  rep- 
resentative. Tucker  y.  McDermott,  Ji  Redf.  312,  316.  In  this  case  the 
Surrogate  referred  the  account  to  an  auditor.  This  it  would  seem  he  had, 
under  the  Code,  no  power  to  do.  Such  power  was  in  fact  expressly  denied 
in  Maiter  of  De  Bvssy,  14  N.  Y.  Supp.  177,  aff'd  128  N.  Y.  619.  The  new 
9,ct  puts  this  doubt  at  rest.  He  has  the  power.  This  does  not  mean  the 
Surrogate  cannot  refer,  for  his  own  information,  any  question  of  fact  in- 
volved. Estate  of  ScoJield,3  Law  Bull.  37.  A  proper  account  can  be  com- 
pelled. The  proceeding  is  a  special  proceeding,  against  which,  the  statute 
may  run  {Matter  of  Hale,  6  App.  Div.  411,  413),  and  while  of  course  a  final 
account  can  be  ordered,  and  judicially  settled  at  the  instance  of  proper 
partiesj,  this  fact. should  not  ibe.taHen  as  divesting  the  Surrogate  of  the 
substaince,  and  leaving  him  bu.^  the  shadow  of  the  power  given  by  §  2721 
and  §2724. 

It  may  be  added,  apropos  of  the  statement  that  the  filing  of  an  inter- 
mediate account,  on  the  motion  of  the  Surrogate,  is. a  special  proceeding, 
that  the  Surrogate  should  not  require  such  an  account  if,  it  be  made  ^o,  ap- 
pear that  it  is  unnecessary,  or  will  not  benefit  the  estate,  or  any  person  in- 
terested. Thus  where  it  was  shown  that  the  executors. had  actually  made 
distribution  and  adjusted  >their  accounts' with,  thp  parties  in  interest,  the 
Appellate  Division  in  the  First  Department  .reversed  a  Surrogate!s  order 
for  the  filing  of  an  intermediate  account. :  Jtfator  o/ /Tafo,  supra. 

§  1Q96.  S^me  subject — Cases  when  proper. 

A.  As  to  tepresentatives.  Former  §  2725,  Code  Civ.  Proc,  in  part, 
provided  as  follows: 

In  either  of  the  following  cases,  the  sumjgate  may,  in  his  disbretion  make  an 
order,  requiring  an  executor  or  administrator  to  rendpr  an  intermediate  account: 

1.,  Where  ap  application  for  a,n  pjide;;,  permitting  afi  execution  to  is^ue  on  a  judg- 
mgnt  against  the  executor  or  adnpinistrator,  has  been  made  by  the  judgment  cred- 
^  itor,  as  prescribed  in  section  eighteen  hundred  and  twenty-six  of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judgment  creditor, 
praying  for  a  decree,  granting  leave  to  issue  an  execution  on  a  judgment  rendered 
against  the  decedent  in  his  lifetime,  as  prescribed  in  section  thirteen  hundred  and 
eighty-one  of, this  act.     ,,,    ,  ,    ,,.    ,,,,    ,  ,,    . 

3.  On  tie  return  of  a  citation,  issued  on  the  petition  of  a  creditor^  or  person  en- 
titled to  a  legacy,  or  other' pecuniary  provision,  or  a  distributive  shkie,  or' of  the 
attorney  general,  prajdng  for  a  decree  direfiting  payment  thereof,  as  prescribed  in 
section  twenty-iseven  hundred  and  twenty-two  of  this  act. 

4.  Where.eighteen  months  have, elapsed  since  letters  were  issued,  and  no  special 
prp^eeding,  on  a  peti,tion  for  a  judicial  settlement,  of  the  executor's  or  administra- 
tor's account  is, pending.  , 

Since  §  2721  is,  based  on  the  abpye;  section,  but  the  four;  subdivisions 
are  condensed  into  the  words  '!at, any,  time."  ,  S,a  I  thint  the  legislative 
-intent  isi  clpar  that,  at  lea§t;!  as  illustrative,, these  cases  still  are  proper  cases 
in  which tet^haveauiGhiaccQuntings.  Not. the  only  oases,  bujt  proper  cases. 
Hence,  their,  disicussion  is  still  requisite. 
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The  reasons  for  these  subdivisions  are  obvious. 

Subdivision  1.  There  is  no  object  in  permitting  execution  to  issue  against 
the  executor  or  administrator,  as  such,  imless  he  has  funds  or  property  aviail- 
able  to  satisfy  the  judgment.  Matter  of  Glark,  2  Abb.  N.  C.  208;  Matter 
ofThurber,  37  Misc.  155. ' 

The  power  to  direct  the  filing  of  an  intermediate  account  is  of  like  na- 
ture with  the  other  powers  'to  make  inqui%^  as  to  the  debts  and  assets 
which  is  conferred  upon  the  Surrogate  by  §  1826,  q.  v.  Matter  of  Cong. 
Unitarian  Sac,  34  App.  Div.  387,  388.  The  Gode  contemplates  no  pref- 
erential rights  imder  thev execution;  but  only  «hat  the  one  applying  for  leave 
to  issue  it  may  have  his  jUst  proportion  Of  thie  available  assets.  Sdimitz 
v.  Langhaar,  88  N.  Y^  503.  The  Surrogate'  i^  the  one  to  determine  what 
that  just  proportion  is.  Sippd  v.  Macklin,  2  Dem.  219.  And  this  is  prac- 
tically the  only  satisfactory  way  by  which  he  can  arrive  at  such  a  deter- 
mination. Mdcherv.  Fisk,  4  Redf .  22;  St^  John  v.  Voorhies;  19  Abb.  Pr.  53 ; 
Hauselt  v.  Gano,  1  Dem.  36,  38. 

Subdivision  2.  The  reason  is  similar  for  directing  an  intermediate- ac- 
count when  application  is  made  under  •§  1381  for  a  decree  granting  leave 
to  issue  execution,  under  a  judgment  secured  agafest  a  decedent  in  ihis 
lifetime,  against  the  decedent's  estate.  Upon  the  information  sudh  ac- 
count may  give  him  usually  hinges  >his  determination  whether  or  not  ito 
make  the  decree  prayed  for.  He  has  power  to  niake  "such  a  decree  in 
the  premises  as  justice  requires."    Section  1381,  Code.  Civ.  Proc,  subd:  2. 

Subdivision  3.  The  reason  for  this  subdivision  may  be 'found  in  the 
language  of  former  §  2722  which  reqtfited  a  dismissEll  of  the -petition  to 
compel  payment  6f  a  claim,  where  it  is  not  proved  "to-the  salsifa^ion  of 
the  Surrogate,  that  there  is  money  or  other  personal  property  Of  the  estate, 
applicable  to  the  payment  or  satisfaction -of  .the  ,petitioner'B.olaim,".etc.,  or 
on  the  interposition  of  the  verified  answer  disputing  its  validity.'  Under 
pi-esent  §  2687  the  Surrogate  may,  not  rriuSt  dismiss  in  his  discretioii.  The 
executor  by  this  intei^nediate  account  affords  the  couft^the  inforination 
it  requires  to  exercise  such  discretion.  .AfaWer  of  Ma^oiWy,  94  ,N.  Y.  574, 
579.  A  widow  having  a  bequest  in  lieuiof/dOweriis  aovered>by  the, provision 
of  this  subdivision.    Matter  of  Tisdak,  110  App.  Div.  857. 

Subdivision  4  gives  the  Surrogate  power  of  his  own  motion  to  sth-  up 
inactive  representatives.  *  It  is  an  important  power  and  oneiuJiich  it  is  in  the 
interest  of  aU  henefvdaines  of  decedfini's  estqt^s  that Jifi,$hpuld , possess.  Many 
of  the  controversies  which  arise  upon  the  judicial  settlement'Of,. accounts 
are  traceable  to  the  long  delay  in  securing  judicial  scrutiny  and  sanction 
of  the  conduct  Of  the  represientatiVe.  It  woilld  be  a  wise  *ule  wefe  all 
Surrogates  to  bring  to  the  attention  of  representatives  the  fact  that  eight- 
een months  have  elapsed  sinCe  the  issuanceiif  leftters"  and  ithat  no  account- 
ing has  been  had,  ahd^sptecif y  the  Secticms  of  the  Code  applicable  to'  the  cafee. 
It  w'ould  in  the  ^d  facilitate  the  business  of  the  court,  and  might  operate 
to  save  to  many  estateis'the  consequences  Of  fheconduct  Of'Bxecutors  and 
administrators  who  have,  perhaps  ^oraiitly,  or  under  improper  advice, 


§  1097  ACCOUNTING   FOR   THE   ESTATE  1363 

been  making' investments  or  disbursements  forbidden  by  law,  or  otherwise 
incurring  liabilities  to  the  persons  interested  in  the  estate.  In  Matter  of 
Kennedy,  143  App.  Div.  839,  this  power  is  recognized.  In  that  case  the 
receiver  of  the  testator's  son  was  held,  as  assignee,  to  stand  in  his  stead  as 
"interested  in  the  estate.". 

§  1097.  Same — Objections  to  intermediate  accounts. — Objections  may 
be  filed,  to  an  intermediate  account,  and  litigated.  The  Gode  expressly 
so  provides,  as  above  quoted  in  §  2722 :  "  any  party  may  contest  the  account 
as  to  any  mattier  affecting  his  intefest." 

Hence,  a  special  guardian  should  not  file  objections,  if  the  determination 
thereof,  one  Wiayor 'the  other,  Willnot  affect  his  infant's  rights. 

See  opinion  '6f  referee  in  Matter  of  Zuill,  filed  Dec.  19,  1911,  in  N.  Y. 
County,  unreported,  and  cases  cited.  And  see  Estate  of  Ldesel,  18  N.  Y. 
St.  Rep.  392. 

The  only  way  to  controvert  an  account  is  by  filing  objections.  In  the 
case  of  an  intermediate  account  the  objections  ought  to  be  confined  to  the 
question  of  suffidenCy  under'  the  Code  with  particular  reference  to  the  oc- 
casion for  the  accounting,  as,  for  instance,  that  the  account  does  not  dig- 
close  the  acts  df  the  person  filing  it  in  a  given  respect,  orin  any  respect,  or 
that  ft  does  not  reveal  the  condition  of  the  estate.  Or  if  the  vouchers,  or 
the  affidavit,  required  are  hot  filed' with  the  account,  that  might  be  a  proper 
j^rouiid  of  objection.    See'Buchan  V.Riiitoul,  70  N.  Y.  1,  3. 

It  was  held  that  where  it  appears  upon  an  intermediate  accounting  that 
the  'accounting  representative  has  wasted  or  lost  funds  or  property  of  the 
estate,  he  might  be  charged  therewith.  Estate  of  SilverWinn,  N.  Y.  L.  J., 
November  27,  1895,  and  cases  cited.  This  was  when  a  judicial  settlement 
could  hot  be  had. 

B.  As  to  general  guardians. — General  guardians  are  amenable  to  a 
bbmpulsOry  intermediate  accounting.  The  annual  inventory  and  account 
\diich  such  guardians  are  required  to  file,  is  in  effect  intermediate.  The 
Surrogate  is  given  powei"  to  compel  the  guardian  to  supply  any  deficiency 
which,  on' the  examination  to-be  made  under  §  2662,  appears  in  the  account 
filed,  or  to  file  "a  more  full  or  satisfactory  account."  This  fixes  the  char- 
acter of  this  account.  It  is  clearly  not  a  final  account,  nor  is  it  intended  to 
be  judicially  settled.  'The  Court  of  Appeals  explicitly  held  (Matter  of  Haw- 
Up,'  l04  N.  Y.  250),  that  it  is  intended  merely  to  infoTm  the  court  as  to  the 
manner  m  which  the'gUairdian  is  discharging  his  trust; 'and  the  court  de- 
scribes it  as  dn  intermediate  account  incapable  of  judicial  settlement,  and 
'denied  the  right,  Cbhsetiueiltly,  to  fix  or  allow  commissions  thereupon.  It 
is  tb  be  noted  that  these  proceedings  are  ex  parte,  wholly  dependent  upon 
the  Surrogate.  WeUh  v.  Gallagher,  2  Dem:  40.  'But  under  the  new  act, 
proceeding^  Tind€ir§§  2721-2723  afford  ample  relief . 

Section  2662  givCs  the  Siiii:6gat;e  power  to  appoint  a  person  specially  to 
yiiJainine,  under  His  direction,  all  inventories  and  accounts  of  guardians  filed 
since  the  first  day  of  Febrtiary  6f  the  preceding  ye&t. 
?'"it  the  guaiidiaii  lail  to  comply  with  the  subsequent  order  of  "the  SUrro- 
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gate,  the  latter  will  appoint  a  special  guardian  to  petition  for  his  removal. 
See  §  2663  and  discussion  of  CcUAKDiANS.  ,  ,  ; 

C.  As  to  guardians  by  will  or  deed,---Section  2642  makes  the  term 
"guardian"  to  include  general  guardians,  guardians  by  will,  ajiid  guardians 
by  deed;  but  not  ancillary  guardians. 

D.  As  to  testamentary  trustees.— Former  1 2803  gives  the  Surrogate 
power  to  require  a  testamentary  trustee  to  render  an  intermediate  account 
"upon  petition  of  a  person  interested,  absolutely  or  contingently  in  Uie 
estate  or  funds  .  .  .  or  in  the  application  thereof ,  or  of  the  income  or  other 
proceeds  thereof."  Matter  of.  Jackson,  16  Week.  Dig.  345,  This  is  now  re- 
placed by  §  2724  above  discussed  and  quoted.  The  new  section  contem- 
plates not  only  the  rendition  of  an  account  but  its  settlement. 

The  expression  "judicial  settlement"  where  it  is  applied  to  an  account 
signifies  "a  decree  of  a  Surrogate's  Court,  whereby  the  account  is  made 
conclusive  upon  the  parties  to  tjie  special  proceeding,  either  for  all  pur- 
poses or  for  certain  purposes  specified  in  the  statute." 

Intermediate  accounts  are  "intended  merely  as  landmarks  along  the 
Une  of  the  execution  of  the  trust  and  are  solely  for  the  benefit  of  the  trustee." 
That  is,  if  voluntary.  Under  the  new  act,  they  serve  to  benefit  the  cestui 
que  trust  also.  But  judicial  settlements  of  accounts  are  had  upon  notice  to 
all  parties  interested  and  contemplate  a  trial,  a  judicial  dejtermiijation  and  a 
judgment,  and  they  are  conclusive  upon  all  whp  have  ij,otice.  This  power 
to  compel  an  interni^diate  account  is  not  cpiitingent,  upon  allegations  of 
fraud  or  misconduct,  on  the;  part  of  the  tyustfiie.  A  person  interested  ab- 
solutely or  contingently  in  the  estate  or  fund  in  the  ha^ds  of  a  tpstamenta,ry 
trustee,  or  interested  in  the  appUcatipn  thereof,  or , of  the  income  or  other 
proceeds  thereof,  has  a  right  even  though  the  trustee  is  acting  in  good 
faith  and  is  exercising  the  discretion  vested  in  him  wisdy.and  properly  to 
call  upon  him  from  tim^  to  time  to  disclose  the  natiure  and  qharactef  ,of  the 
property  in  his  hands  constituting  the  trust  fund,  to  show  its  valne,  the  in- 
come derived  therefrom,  and  the  expenses  which  tlje,  trustee  is  incurring 
in  its  management,  for  the  purpose  of  being, able  to  Thatch  over  and  look 
after  his  interest.  Hancox  v.  Wall,  28  Hun,  214,  218^  .  The  Surrogate  may, 
in  his  discretion,  grant  or  deny  him  such  disclosure. 

In  Matter  of  McCarter,  94  N.  Y,  558,  561,  the  Court  of  Appeals  empha- 
sizes this  right  of  a  person  interested  in  the  trust  fund,  and  held  a  petition 
to  be  sufficient  which  set  out  the  facts  that  the  petitioner  was  a  person  in- 
terested in  the  trust,  alleged  that  he  was  by  tli?  terms  of  the  will,  entitled 
to  the  interest  arising  from  the  trust  fiind,  that  it  was  so  invested,  as  to 
yield  an  annual  inconae  of  which  at  least  $337,75,  was  inthe  hgnds  of  the 
trustee  and  that  he  refused  to  pay  it  over  to  the  petitipiier,  and  that  more 
than  one  year  had  elapsed  since  the  probate  of  the  will,  and  that  there  had 
been  no  judicial  settlement  pf  the  account,  pf  the,  trustee.  These  allega- 
,tions,were  held  to  be  anaple  to  justify  the; Sui;i:ogate  in  hearing  allegati9iis 
and  taking  proofs  and  in  flaaking  the  usual  d^cipei 

The  trustee  may  no  longer  oust  the  Surrogate  pf,  bis  jurisdiction  by  filing 
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a  verified  answer  setting  forth  facts  which  show  that  it  is  doubtfur  whether 
the  petitioner's  claim  is  valid  and  legal,  and  denying  its  validity  or  legality, 
as  required  by  former  §  2805.  But  the  Surrogate  has  discretion  to  grant 
or  refuse  the  order. 

It  has  been  held  to  be  immaterial  that  an  action  is  peflding  in  the  Suprfeme 
Court  between  the  trustee  and  the  petitioner  invblving  conflicting  claims 
to  the  fund  in  question.    Estate  of  McCarter,  18  Week.  Dig.  433. 

It  was  forinerly  held  that  such  an  account  may  be  made  the  subject  of 
objection  and  inquiry,  but  the  inquiry  will  be  limited  to  testing  its  ac- 
curacy; all  questions  of  conduct  and  propriety  of  expenditures,  e^c,  must 
be  deferred  until  a  judicial  set-tlement.  Glaskin  v,  Sheehy,  2  Dem,.  289, 
Rollins,  Surr.  But  as  noted  above,  the  main  purpose  of  the  new  scheme  of 
accoimtings  is  that,  if  necessary,  aU  may  be  so  handled  as  to  issue  in  a  de- 
cree of  judicial  settlement. 

E,  As  to  ancillary  executors  or  administrators. — Section  2636  makes 
applicable  to  a  person  holding  ancillary  letters  all  provisions  of  chap.  XVIII 
relating  to  the  rights,  powers,  duties  and  liabilities  of  executors  and  ad- 
ministrators, except  those  relating  to  the  disposition  of  a  decedent's  real 
estate.  If  then  the  conditions  assumed  to  warrant  an  intermediate  account 
exist,  as  it  is  conceivable  some  of  them  might  exist,  the  Surrogate  may 
direct,  of  his  own  motion,  and  in  his  discretion,  the  filing  of  an  intermediate 
account.    Such  occasions  are  of  rare  occurrence.  / 

C.    COMPULSORY  ACCOUNTINGS  WITH  JUDICIAL   SETTLEMENT 

§  1098.  The  Code  scheme.  This  is  now  analyzed  in  one  general 
sectiOTi: 

§  2726.     When  surrogate's  court  may  require  judidaji  settlement  of  accounl. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from  tiis^  to  time, 
compel  a  judicial  settlement  of  the  account  of  an  executor,  administrator,  guardian 
or  trustee: 

1.  In  the  case  of  an  executor  or  administrator 

a,  Where  fifteen, days  have, elapsed  after  the  time  in  which  to  present  claims  has 
expired,  or  one  year  has  expired  since  letters  were  issued  to  him. 
,,fjj  Where  lestters  issued  to  him, have  been  revoked,  or,  toi  any  other  reason,  his 
powers  have  ceased;  ,    ; 

c.  Where  the  administrator  is  a  temporary  administrator. 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the  decedent's  real  property, 
or  the  rents,  profits  or  proceeds, thereof,  pursuant  to  a  power  contained  in  the 
decedent's  wUl,  or  an  order  of  the  surrogate's  court,  and  fifteen  days  have  elapsed 
after  the  time 'in,^hich  to  present  claims  has  expired,  or  one  year  has  elapsed  since 

.    letters  were  ^ued  to  him. 

2.  In  the  case  of  a  guardian. 

a.  Where  the  ward  has  attaiiied  the  age  of  twenty-one  years,  or  has  diod. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guardian  of  the  infant's 
person  only.        i  :        , 

c.  Where  letters  issued  to  him  have  Iseep  revoked,  or  |iis,;gowers,  have  ceassd, 

3.  In  the  case  of  a  trustee.    , 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  reason  his  powera  have 
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b.  Where  the  trusts,  or  one  or  more  distinct  and  separate,  trusts,  created. by  the 
terms  of  the  will,  have  been  executed,  or  are  ready  to  be  executed;  so  that  the 
persons  beneficially  interested  are,  by  the  terins  of  the  will,  or  by  operation  of  laW,' 
entitled  to  receive  any  money  or  other' personal  properlgr  from  the  trustee. 

Former  §  2726  of  this  Code,  modified.  See  also  former  §§  260^  2807,,  2837,  2856. 
From  2  R.  S.  92,  9&^  §§52,  68;  Id.,  104)  §24;  Id,,  X06,  l.Q9„  §§  34,  57;  I,.  1837, 
c.  460,  §  36;  L.  1864,  c.  71,  §  7;  L.  1881,  c.  535;  L.  1893,  c,  686. 

We  repeat,  that  this  analysis,  by  implication  of  §  2636  includes  ancilliary 
representatives,  and  by  express  provision  includes  "temporary  adminis- 
tra,tors."  By  the  definition  of  "guardian"  "as  used  in  this  Chapter"  in 
§  2642,  ancillary  guardians  are  excluded:  ; 

§  1098a.  Who  may  "initiate  the  proceeding.-— The  new  act  is  clear  and' 
explicit:  ' 

§  2727.     Compulsory  judicial  settlement;  who  may  pelitio^.^  , 
A  petition  prayipg  for  the  judicial  settlement  of  the  accounts  of  a  person  de- 
scribed in  the  last  section,, and  that  such  person  may  be  cited  lio  show  caiise  "vwiy 
he  should  not  render  and  settle  such  account 'iiiay  be  presented  in  a  case  prescribed 
in  the  last  section  as  follows: 

1.  Against  an  executot  or  administrator.    .  ,,,, 

a.  By  a  creditor  or  a  person  interested  ip  thp  estate  or  fund. 

b.  By  o^  on  behalf  of  a  child  born  aftpr  the  making  of  the  will,  when  interested 
in  the  estate. 

2.  Against  a  guardian. 

a.  By  the  ward  after  he  has  become' twieirty-one  yearsiofage. 

b.  By  the  executor  or  administrator  of  a  ward  who  has  died. 

c.  By  the.wiardor  a  duly  appoinited  guardian  where  a  person  ,l^as,  been  acting  as 
a  guardian  in  socage. 

3.' Against  a  testamentary  trustee.      '' '  -'•■-',')    T*.i'      ■  >:' 

a.  By  any  person  beneficially  interested  in  the  execution  of  any  of  ther  trusts, 
or  by  any  person  on  behalf  of  an  infant  so  interested,  unless  his  account  has  been 
judicially  settled  within  one  year  preceding  the  application.  >  i'  ? 

4.  In  any  case. 

'al  By  a  surety  on  the  official  bond  of  the  person  required  to  aeeoutit,  or  the  legal 
representative  of  such  a  surety. 

b.  By  the  successor,  or  by  the  remainmg  executor;-  administrator,  guardian  or 
trustee^  where  a  representative,  guardian  6r  testamentary  trustee  haa- been  removed 
or  his  letters  revoked. 

c.  By  the  attorney-general  of  the  state  where  any  of  the  property  or  fund  may 
belong  to  the  state  of  New  York,  by  reason  of  the  death  of'  any  testator,  intestate, 
or  person  interested  without  leaving  known  heirs-at^law  or  next' of  kin;  as  the  case 
may  be,  or  such  heirs-at-law  or  next  of  kin  are  unknown. 

New.    See  former  §§  2727,  2808,  2847,  2848;  2856; 

Heading  this  section  with  §  2725,  as  to  accountings  by  executor,  etc.,  of 
deceased  executors,  etc.,  which,  in  the  nature  of  the  case,  cannot  be  compre- 
hended in  the  aboye  generalization  of  remedy,  we  have  a  complete  and  well 
formulated  scheme  for  the  relief  of  creditors  andiPergqns  interested  in  any 
given  contingency.  These  contingencies  may  now  be  separately,  discussed. 
§  1099.  Executors  and  administrators.^^Iii  the  following' ohfapters  on 
" Preparing  the  account "  and  " Procedure  on  the  acbbuiitirig"  thfematter  is 
more  fully  treated.    Some  general  observations  may  be  premised.    The 
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young  practitioner  can  fapaiJiarize  himself  with  the  principles  underlying 
this  accountability  by  a  simple  device  of,  parallel  columns  and  cross  letter- 
ing to  show  the  interrelation  of  provisions  in  §§  2726  and  2727.    Thus: 


Under  §  2726. 

WHen  accounting  compelled. 

,    Under  §  2727.  , 
At  whose  ihsfence. 

In  any  case 
by 

1   0.  When    15'  daye   have   expired 
aftes?  tJ?p  time  has  expired  rin  which 
to  present  claims. 

a.  By  a  creditor. 

the     surety, 

§2727 

4  a. 

aa.  When   one   year   has   expired 
since  letters  issued.       ' 

aa.  By  a  person  interested  in  the 
estate  or-  fund;  or  by  a  child  bom 
after  the  maikiag  of  the  will  if  "in- 
terested" in  the  ^tate. 

By  the 

successor 

or   survivor, 

id.  .4  b. 

b.  Where    liis    letters'  have    been 
revoked;  or  for  any  otter  reason  his 
powas  have  ceased; 

b.  By  anyof  theabove. 

Byatty.gen. 
in  behalf'  of 

unknown 
heirs-  or.  of 
State,,  claim- 
ing escheat. 

The' same  juxtapdsitlotl'  can  be  resorted  t'o  to  make  more  definite  the 
other  provisions  of  these  two  sections. 

Under  tbedi^iiussibil  of  PiRTiES,  dnte,  wfe have  dfefined  the  various  classes 
of  "persons  interested."  An  attorney  having  a  lien  upon  a  legatee's  share 
may  be  treated  as  aii  equitable  assignee  thereof  and  hence' may  petitidn. 
Matter  of  Wood;  170  App.  Div.  533;  '  See  also  Matter  of  Ross,  123  App. 
Div.  7i',  Close  v.  Shnte,  4'Dem.  546,  548;  Matter  of  Rvgan,  1Q7  N.  Y.  338. 

§  1100:  Goiriptilsoi:^  accoimt  by  guardian. — The  cases  where  the  ju- 
dicial settlement  of  tl  guardian's  account  may  be  compelled  are  thus  seen 
to  be  specified'.  .  - 

(a)  Where  the  waM  has  attaiiied' the*  age  of  twenty-one  years,  or  has 
died.  '-'.^■■ 

(&)  Where  the  gu^lah  is' a  guardiian  in  sofeage,  or  of  the  infant's  person 

only.'"'  •  '//"■''■"■' 

(c)  Whfen'  Ms  lett'er#have  been  revoked,  or  his  powers  have  ceased. 
Former  §  2847  specified  four  c'lksses  who  could  compel  such  an  accounf- 

ing:  '  "'  '■]-'  '  '  '■  ''  '"''  .' 

1.  By  the  ward,  after  he  has  attained  hi3  majority. 

2.  By  the  exebxitor  'cSr  administi-at'or  bf  a  ward,  who  has  died; 

3.  By  the  guardia'ri'fe  successor,  including  a'guardian  ftppointed'after  the  reversal 
of  a  decree,  appoiBfeiagithe  person  so  required  to  account.    , 

.  4r,  By  a  swet^  in  -the  oS<Hal>bpnd  of  a  guap^an  [wliose  letters  have  b^ea  revoked; 
or  by  the  legal  leppeaentative  of  si^h,  sureliy^  Qjtatjpn  uiider  t^is  subdivision  must 
be  directed  to  botli,  tl^  guardian  and  the  ward. 

1  and  2  are  retained,  3  and  4  are  dropped.  And  present  class  num' 
bened  3y  is?  related ;  to 'guardians  in  socage^ia^xi  includes  the,  "ward  or  a 
duly  appointed  guacdiaa.'' 
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But  3  and  4  are  now  met  by  the  general  provision  at  the  close  of  §  2727 
underthe  sub-heading,  "In  any  case,"  namely:  i 

(a)  By  the  surety.  - 

(b)  By  the  successor. 

The  Code  distinguisheisbel^;?^?,^!?.  guardians  of,  ths,,p)ropftrty,  guardians 
of  the  person,  and  guardians  by  will  or  deed;  but  it  will  be  noted  below  that 
the  procedure  as  to  requiring  them  to  account  is  assimilated.  Where  a 
parent  assumes  control  of  an  infant's  property,  without  authority,  he  may 
be  required  to  account  as  guardian,  nevertheless.  Van  Epps  v.  Van  Dusen, 
4  Paige,i  64.  Thi§  qupgti,oii  of  apcqijinlbability  cannot  be  dis^pci^|;ed  from 
the  general  question  of,  powers  and  duties  of  guardians,  discussed' else- 
where; We  are  here  concerned  with  the  general  subject  only  in  this  par- 
ticular relation.  For  full  discussion  of  surety's  right  against  guardian,  see 
Empire  State  Surety  Co.  v.  Cohen,  93  Misc.  299;  opinion  by  Benedict,  J. 

§  1101.  Accounting^  ^t  the  ward's  instance,  after  majority. — Upon  the 
judicial  settlement  of  a  guardian's  account  after  the  ward's  majority,  the 
guardian  is  entitled  to  set  up  any  agreement  of  adjustment  or  settlement 
he  may  have  made  with  the  ward  after  he  or  she  has  attained  the  age  of 
twenty-one  years.  When  a  guardian  agreed  with  such  a  ward  that  the 
amount  he  was  chargeable  vfith  was  $17,143,^  and  the  ward  accepted  in 
settlement  thereof  an  assignment  of  a  mortgage  for  $18,000,  and.receipted, 
therefor,  it  was  held,  sul??equently,  \ipon  a  comp^lspry  accounting  by  ^he 
guardian  at  the  ward's  instance,  that, the  Sufi;ogate  mu^t,  accept  tlje  rer, 
ceipt  as  .conclusive  evidence  tfeat  the  w^rd  h^d  received  t^he, assignment,  ip 
satisfaction  of,  the  sum ,ther,|?in  seated.,  f  iJpj<>^mg[ : v.  <S»?ii<A^,,4  iR]9df.,;31Qi 
For  he  had  no  jurisdicjtipTi  i^q  set  aside  or.try  \i^  validity  of  tljig.  settlement. 
Ibid.,  citing  JBevariy.Cooper,  72  ^-.Y,-  329-;  Sampsm  v.  Mwf^rl.Qi  Abb.  N.;  S. 
223,.  notes;  Decfcer  v.  Ne^ivton,  ,1  Redf.  ,4'?jr,  48]!.:  T,he  Court  of , Appeals  ha^ 
held  that  although  a  receipt  can  be  contradicted  by  parol  evidence  a^  to 
the  copsideration  part  o^,  it,, yet Jf  it i  contains  words  showing  that  the  sum 
was  received  in  settlement  or  compromise  of  a  claim  it  cannot  be  conjljr,an 
dieted,  by  parol  evidence  as  .to,  thatjpar]b  o/,it.i  Coqn  y,  Knapp,  8  N.  Y. 
402.  It  may  be  shown,  however,  by  parol  evidence  that  the  sum  receiye;^ 
in  settlement  is  legs. than  the  ^hol^  amount. actually  due.  Ryan, v. /Ward, 
48]Sr.  Y.204;ilfi'Her,v,,CofJ^s,,  66.N.  y^,609.,         ;,.,-,.  .t^-v     ,  iii      ' 

The  mother  of  infants  who  has  advanced  money  to  their  use,  canno^ 
compel  an  accounting  by  their  general  guardian  to  procure  rpin^burse- 
ment.  Ibid.  The  proper  coiirse  to  pvii;sufi  tp  secure  such  reimbursement 
is,  for  the  guardiaij  ,to  make  applicatipn  itp  the  court  for  leay^  to  ,uae  so  much 
of  the  principal,  if  there  be  no  accumulated  income,  as  may  be  necessary. 
Voes&ing  v.  FoessiWg;  4  Redf.  360,  364.  Arid  if  the  guardian  make  a  pay- 
ment on  his  own  reSjjonsibility  the  court'  vrtll  ratify  arid  Sanction  it  ripon 
proof  that  it  was  necessary,  and  for  the  welfare'of  the  ward.  lUid.,  and 
cases  cited.     •  ' '  ■■      ■"'      '.•■"'■■    ,        ,   ;  .,    :     -v  .,,•'■'  -.,,.,,  s 

The  decree  to  be  made  upon  such  an  accounting  may  decree  payment 
of  the  balance  found  due  to  the  person  entitled  thCTefco.   Seaman  v.  Duryea, 
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mN.  Y.  324;  Matter  qfCamp,  126  N.  Y.,'377.  In  the  latter  case  the  guard- 
ian accounting  was  entitled  to  a  life  use  of  the  fund  he  held  as  guardian, 
ThevCQurtqf,  Appeals  held  that  his  acceptance  of  the,  f,und  as  guardian 
di«^not-j!educe  or  affect  bis  rights  as.Ufe  tenant  (p.  387)  and  ,tha^  the  ward 
on  coming  of  age  had  no  right  todemaud  tbeirpmediate  payment  of  the, 
principal  of  the. fund.        ,;      _"i 

The  facts  in  the  case  showed,  however,  tha,t  the  guardian  had.  lost  the 
corpus  of  the  fund.  This  it  was  held  did  not  .enlarge  thes  jurisdiction  of  the 
Surrogate.       .     .   : 

§  1102.  The  surety's  right.— The  surety  given  by  §  2727  the  right  to 
compel  an  accounting,  is  the  surety  on  thei  official  bond  of  a, guardian  re- 
quired to  account,  or  the  legal;  representatiye  of  such  a  surety.  ,It;  is  no 
longer  Umited,  as  by  former  §;  2847,  to  a  surety  of  a  guardian  "whose  letters 
have  been  revoked,'^  Hence,  Smith  y.  Lusk,  2  Dem.  595,  597,  is  no  longer 
controllingi!, 

§  1103.  The  guardian  of  the  person. — It  occurs;  largely  through  igno- 
rance-of  persons  aj^oiiited  to  guardianships  as  .tp,  the  difference  l^etween  the, 
classes  of  guardians,  that  one  merely  appointed  guardian  .of.the  person^ 
say  by  a  testator  who  wats  a  surviving  parent,, neYe,rtheless  may  come  into 
possession,  perhaps  fin  perfect  good  f  ^ith ,  of  money  or  property  of  the  ward. 
.  ;The*  proof  to  be  presented  to  satisfy  the  Surrogp-te  that;  the  guardian 
called  to  account  has  money  or  property  of  the  ward  which  he,  ought  to 
accoimt,  may  be,  primarily,  in  the  form  of  an  affidavit.  If  the  guardian 
respondent.puts  itsi.allegations  in  issue,!the  Surrogate  may  cause  him  to  be 
examined,  before  himself  or  before,  a  referee  to  hp^,T  and  report.  ,  See 
§2728,  below.  ■  r    .  r. 

§  1104.  Deceased  guardians.^— The  decisions  holding  that,  the  Surrp- 
gate  could  not  compel  the  representatives  pf  a.dpceased  guardiS'n  to  account 
and  pay  over  a  balance  found  due  from  him,(suph  as  Andrakey.iQokerj,, 
32  Hun,  225,  and  Farnsworth  v.  Oliphant,  19  Barb.  30),  are  no  longer  au- 
thoritative in  view  of  the  language  of.  fQifmer  §  2606,  a,nd  present  §  2725 
which  expressly  gives  this;  power.  Matter  of  Camp,  91  Hun,  204;  Matter 
o/ J/icfcs,  54  App.  Div.  582.  .[  : 

The  application  for  a.  compulsory  accounting  may  be  made  as  spon  as 
the  executor  of  the  deceased  guardian  iS' appointed.  Matter,  of,  Wiley y  119 
N.  Y.  642.  > See'  Matter  of  Klein,  80  Misc.  377,  Tj^here. there  were, three 
guardians  in 'Succession. 

§  1105.  ,Limitation.-TSo  long  as  property  of  the  ward  remains  in,|the 
guardian's  hands,  unaccounted  for,  he,-re;mains  liable  to, account.  : Matter 
o/  Camp,  126 1 N.  Y.  377,  389. :  Th?.  guardian,  by  holdiAg  the  property, 
occupies  the  position  of  a  trustee,  so  far  as  to  prevent  the  running  of  the 
Statute  of  Limitation  in  hisifs^vor.  Ibid.  See  also  Kane  v.  Bloodgood,  7 
Johns.  Ch.  89.:  But  if  there  be  acts  or  relations  between  ,the  guardian  and 
ward,  upon  the:  letter's' attaining  full  age,  ^ipon  which  an  abandonnient 
or  repudiation  of  the  trust, be  predicated,  then  the  statute  begins  to  run 
and  the  ward  must  commence  legal  procpedifligs  withiii  the  statutory  period 
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of  six  years.  Matter  o/Brtrfcer, '4  Misc. '40,  42.  Bu*Hiri  Stieh'  ciase  it  BheuM 
appear  that  the'cesitii'g^e'irWsf  had  Imowledge  of  the  deHSEtl  Or  WpudiatiOn 
of  the  ttast  relation, 'anid  that  the;  guardian  w'as'notgaittJ^^fifraMdi'  UMH 
'■  %  1106.  Compelling  jttdicM  settliem6nt  of  accdtiilt  of  te&tBimeatarjr 
trustee.— Surrogated'  have'  long  •had'filir'po'vi^er  to  settfe  the  aceoutits  of 
testamentary  trustees.  See  former  §§2492,  subd.  3/2814,  2i8'l8,  Oodfe 
Civ.  Proc;  Conant  v.  Wright,' ^2  App. 'Dlv.' 216.  The  present  adtis  by  its 
very  generality  even  mcrt-feenaMiiftg;' '  ■        i    '       •    .    . 

This  power  of  a  Surrogate  to  settle  the  accounts  of  testamentai«J«''tJias- 
tees,  must  be  exercised  in  the  mdhlier  prescribed1)y''*heiG!0de.i  '^    ' '  ■ 

Under  former  §  2807  It  has  been  held  thiat>the  Sva*6g«te'B  jurisdiction 
ejttends  over  a  trustee  appointed  by  the  Supreme  Court  to  execute  the 
trusts  created  by  a  win  m  lieu  of 'the  drfgittaltestalSientalry  trustee.  Matter 
df  Runk,  '200  N.  Y.  447,  d^satj^^^vW^  haHter  of  LeavUvyUb  App.  Div.  7.' 
See  opinion  of  Werner,  J.  See  also  In  re  Pitcher,  4  Law  Bull.  32,  and 
former  §  2514,  Code  Civ.  Proc,  siifedi'6.  'Thili^peaBtiee  is,  'hcJwever,  lia- 
usual.  'Bdt  this  determination  is  right,  siiice  by  §2768  the  tefm  "testst^' 
mentary  trustee"  includes  toe  "desigriaAed  .  .  .'■'bV  any  cofltpeitent  au- 
thority to  execute  a  trust  created -tty  a  Willi"        '  ''  ■  ' 

Where  there  are  several  di^iilbt  ttiiststhe  trustees  may  be  made  to  ac- 
couht'as  to  any  toe  or  all  of  thfe  seflatate  trusts.  MaMer  ofWili^tSf  112 
N.  Y^289.         '        ^  '    '^-'-  '•  '   '•    ■      '   ■     \y  ''-■■< 

So  also,  the  term  ntay ' itidlude  (IMd.)'  sta  ©ieoiifKlr,  'adminisli*fttOr  c.  t.  'a. 
eitebiilJfeig'  a  trust  crtated  bya  will,  when  bis 'faiieitfi'6its  in  so  doing  are 
sej^arable 'from  his  merely  admiriistrati've 'f unctioiis.  '-''  ' 

§  1107.  At  whose  instance. — The  Code  provisions  have- been  quoted 
above  and  need  not  be  elaibdrated.  if  the'p#«itkJh;i^^ftlM"ih  behdlf'of 
an  infant"  under  §2727,  subd.  ^S,  a,  thespedialiguardiaMneed'not  be  ap- 
pointed till  the  proceeding"  acquires  pyrmatoenoy ,  'i.  ei j  'On  the  return  of  the 
citation  Under  §'2728!    '  . 

It  should  be  said  that  vexriliidus  accountings  must 'not  'be  tolerated. 
TTeMwe  V.  Wetmore,  -3  ■Dem.''414.  Where  a  truSt  is  about  to  fall  in,  at 
which  time  final  accounting  will  be  proper,  a  pfetitito  to  require  an  im- 
mediate account  may  plfopeiiy  be  denied,  if  need  be  Wittlout  Tppejudice.. 
ilf a^fejr  o/ MaAar,  167  App.  Div.  943.  '  ■       , 

Again,  "a  person  beneficially  interested"  may  have  surrendered  or 
released  his  beneficial  interest.  The  Matter  of  Fox,  '166  AfJpj  Div.  718,  was 
su(ih  a  case.  A,'a  b^ndficiai^,  petitioned  feif  ah 'aecoififlSligi]^^,.  the  trus- 
tee. B  answered,  sieftting  up  a  Vi^luiStarjr  Betttement,  a  telease,  and  a 
waiver  of  formsil  accounting.  A  rSpKed  thdt  such'<agitenientVTeleaiSB  and 
waive*  were  secui*ed  by  fraud.  Held,  that  Such  ifesue  must  firfet  be  tried 
by  the  Surrogate,  citing  §973,  Godte,  ais  suffidifcrtt  authorityj  land  that  *it 
wtoid  be  el-ror  to  order  an^eeount  without  first' d^tenriiliing-SUoh  issue. 

The  word  "creditor"  under  the  delfinition  in  §2768,  t^latdS  to  the  eistate 
under  administration.  Thus  it  will  not  include  a  credltot  'of  a  distributee. 
Matter  of  Witt,  1*1  'N;  Y.  Suppl  179.  ■ 
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'  Or;  the  beneficiary  may  have  elected  to  resort  to  another  fotum.  This 
requires  separate  discussion. 

§  1108.  Auftiority  of  Surrogate  pending  accounting  in  Supreme  Court. 
— The  fact  that  a  trustee  was  appointed  by  the  Supreme  CouTt  in  the  place 
of  a  deceased  trustee  named  in' the  will,  and'  consequently  liable  to  ac- 
cbuut  in  that  court,  does  not  deprive  the  Surrogate's  Oourt  of  jurisdictibn 
to  compel  him  to  account  to  it.  Matter  of  Pitcher,  4  L.  Bui.  32.  See 
§  1086a,  ante,  citing  Matter  of  Runk,  200  N.  Y.  447.  Therefore,  an 
answer  to  a  petition  to  compel  an  accounting,  which,  without  denying  the 
petitioner's  claim  as  legatee,  sets  up  the  pendency  of  an  action  commenced' 
by  theiTrtlgteeyin  whicjh  the  petitioner  and  others  are  defendants,  to  settle 
alleged  conflicting  claims  upon 'the'  fund,  is  not  a  ground  for  refusing 
an  order  'that 'the  trustee  account  in  the  Surrogate's  CoUrt;  Matter  of  Mc- 
Curter,  94  N.  Y.  658.  Compare  Matter  of  AyrauU,  81  Hun,  107,  SON.  Y. 
Supp.  654.  It  is  no  answer  to  the  application  of  the  successor  of  a  deceased 
executor  to  Compel  the  accounting  of  the  representative  of  such  executor,' 
that^uch  executor  had  a  claim  against  his  own  testator's  estate  in  respect 
to  which  fen  action  is  now  pending.  Stewart  v.  0''bdnnell,  2  Dem.  17. 
CotttpA\:ie'Ghristy  v.lMif,  2  Daly,  418;  Lewis  v.  Moloney,  12'Hun,  207.  But 
it  seems  that  it  is  improper  for  testarnentary  trustees  to  begin  an  action 
in  the  Supreme  Court  for  an  accounting,  pending  their  accounting  as 
exeCntors  in  "the  Surrogate's  Court.  Executors  who  are  charged  with 
trust  duties 'should,  when  finally  accounting  as  executors,  include' all 
their  proceedings  in  the  admita.ietration  of  the  estate,  in  whatever  capac- 
ity they  have  assumed  "to  act.  Whitney  v.  Phomix,  4  Redf.  180.  But 
where  a  legatee  or  distributee  has  comfhenced  an  action  against  the  rep- 
resentative to  recover  the  amount  of 'his  legacy  or  distributive  share,  the 
Siirifogate's  Court,  though  having  the  power,  will  not  generally  entertain  a 
proceeding  for  the  same  purpose  and  for  an  accounting,  pending  the  actiom 
Lewis  V.  Maldney,  12  Hun,  2Q7 ;  Matter  of  Straut,  22  St.  Rep.  550;  Matten'trf 
DePierris,  79  Hun,'279, 29  N.  Y.  Supp.  3Q0;  Matter  of  Merritt,  35  Ajjp.  Div. 
337,  54  N.  Y.  Suj)p.  965.  Where  it  appears  that  the  scope  of  the  Supreme 
Court  action  completely  covers  every  question  that  Could  arise  upon  the 
executor's  accounting  in  the  Surrogate's  Court,  the  latter  proceeding  will 
be  stayed.  Momr  of  Llado,  50  Misc.  227;  Matter  of  Farrell,  125  App.  Div. 
702.  On  the  oth'er'hand,  where  an  executor's  accounts  have  already  been 
passed  by  the  Surrogate,  a  party  cannot  cbmpel  the  rendition  of  a  new 
account  in  the  Supreme  Court  until  he,  has  proved  that  he  is  entitled  to  it 
by  impeaching  the  one  already  rendered.  Moffat  v.  Moffat,  3  How.  Pr. 
[N.  S.]  156.  As  to  binding  effect  of  a  judgment  of  the  Supreme  Court  upon 
the  Surrogate,  on  the  question'  of  distribution,  see  Matter  of  Bansier,  ^Q 
Misc.  882,  57  N.  Y.  Supp.  650.  i  ;  ■  ,  ■ , 

The  pendency  of  an  equitable  suit,  by  a  claimant,  for  his  own  benefit, 
and  not  for  the  general  benefit  of  all  entitled  to  share  in  the  distrib'ution, 
is  not  a  reaison  'for  suspending  the  proceedings  for  an  accoimting  before 
the  Stfrrogate;    But  thte  representative  should  not  be  unnecessarily  put 
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to,  the  expense  and,  trouble  of  a  double  accounting.  In  such, a  case,- it  is 
proper  for  him  to  apply,  in  the  equitable  suit,  for  a  full  and  fing,l  accpiiot-: 
ing  of)his  administration.  If  h§,;fails  ,to.(i»  so  within/a  reasonable!  time, 
the  Surrogate  may  properly  require  hipi  to  proceed,  notwithstanding 
the  pendency  of  the  suit  in  equity.  ,  Blcodgood.y.  Bnien,  2  Bradf.  8. 
Where,  however,  a  creditor  has  obtainedia.depree  for  an  accounting,  in 
the  usual  form,  in  behalf  of  himselfi  and  all  others  .wh©  may  come  in, 
the  Surrogate  should  not  proceed,  at  the  instance  of  other  creditor^,,  if  the 
fact  of  the  pendency  of  s  the  suit  is  interposed  in  abatement.  ,In  such 
case,  the  court  of  equity  might  enjoin  jsuph. other  creditors  from  proceeding 
before  the  Surrogate,  and  compel,  them  to  come  in  under  the  deeree  or  be 
barred.  Rogers  v.  King,  8  Paig^j,  210;  Bloo(lgoo4.v.  Brmn,\2  Bradf-  8. 
Compare  Bfitwer  v.  Bowers,  1  Abb.  Ct.  App.  ,I)ec,.  214.,  Where  executors 
brought  an  action  against  surviving  partners  of  ,the,testator  to  jelose  up  the 
estate,  and  it  was  alleged  that  mopeys  were  withdrawn  from  the  firm  by  the 
testator  during  his,  lifetime,  and  defendants,  interposed  a  counterclaim  for 
the.moneys  thus  withdrawn  withputth^ir  consent, — :Held,  that>defendants,. 
upon  its  appearing  that  the  executors  would  probably  roake., a, distribution 
of  the  assets  in  their  hands  before  the  determination  of  the  suit, , might  feftve 
an  injunction  to  restrain  them  from  so  doing.  Mitchell  v.  Stuart,  3  Abb, 
Pr.  [N.  S.]  250. 

§1109.  Proceeding  barred  by  Statute  of  LimitatLiiHiSMfrAs  the  rigbt 
to  corripd  an  accounting  accrues  on  the  expiration  of  one  year  from  the  date 
of ,  the  grant  of  letters,  or,  possibly,!  after  15  days  elapse  after  complete 
publication  of  ootice  to  creditors,  under  §  2726,  such.rfght  is  barred  after 
the  lapse  of  six  years  fconi,  the,  time,Qf  such  expiration — that  is,  seven 
years  from  the.grant  of  letters,  i.  e.,  the,  grant,  of- letters  to  the  repre- 
sentative called  on  to  account.  Clark,  Y"  Ford,  1  Abb.  Ct.  App.  Dec..359; 
Thomson:  y.  Thomson,  1  Bradf.  24;  Matter  of  Miller,  15  Misc.  556,  37  N,  Y. 
Supp.  1129;  svh,  nom.  Matter  of  Elkins,  74  St.  Rep.  299;  Matter  of  Kirk- 
paHchi  9  Misc.  228,  30,  N.  Y.  Supp.  ^83,-  ^ee  Matter  of  Van  Wert,  3  Misc, 
563,  24  N.  Y.  Supp.  719;  Matter  of  Sfihlfisinger^.SQ  App,  Div.  77,  55  N.  Y. 
Supp.  514;  Matter  of  Barnes,  25  Misc.  279,  55  N.  Y.  Supp.  430,  and  cases 
infra.  The  objection  must  be  takenby  answer  and  not  by  motion  to  dis- 
miss. Matter  of  Jordan,  5Q  App._  Div,  244,  63  Nl  Y.  Supp.  911.  Com- 
pare Matter  of  Rothschild,  42  Migc,  161<;  Clock  v,,  Chadeagne,  10  Hun,  97, 
As  to  the  application  of  the  statute, to  an  accounting  for- the  proceeds  qf 
land  sold  to  pay  debts,  see  Matter  of  Saa:gent,A2  App,  Div.  301,  59  N.  Y, 
Supp.  .105.  In  Matter  of  Post,  30  St.  Rep.  2.17,  9  N.  Y.  Supp.  449, 
a  proceeding  against  an.  administrator  with  the  will  annexed,  who  had  re- 
ceived assets  within  six  years,  was  isustained,  although  more  than -that 
period  had  elapsed  since  the  granting  of  original  letters  testamentary.  If 
the.repi'esentative  has  paid  out  the  assets  in  advance  of  the  final  settlement, 
and  costs  be  incurred  in  a  suit  in  behalf  of  the  estate  in  which  he  failed,  the 
Statute  of  Limitations  is  no  defense  to  a  call  upon  him  for  an  accounting 
for  the  claim..  Matter  of  Mills,  37  St.  Rep.  706,  13, N.  Y.  Supp.  783.    In 
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Matter  of  O'Brien  (SZ  Misc.  17,  67  N.  Y.  Supp.  1116),  a  judgment  having 
been  obtained  against  an  execiitor  on  a  disputed  claim,  the  party  holding 
the  judgment  was  allowed  to  intervene  and  file  objections  to  the  account, 
the  decree  on  the  accounting  being  vacated.  The  judgment  being  reversed, 
a  motion  was  made  to  vacate  the  order  allowing  intervention. — Held,  that 
Upon  reversal  the  creditor  became  a  mere  holder  of  a  disputed  claim,  and 
as  such  was  barred  by  the  lapse  of  time  and  the  motion  was  granted,  with- 
out prejudice  to  another  application  sliould  he  again  recover  judgment. 
An  executrix  liaving  dited  nearly  seven  years  after  letters  were  issued  to  her, 
without  accounting,  and  another  executrix  having  qualified,^— Held,  that 
the  latter  could  not  be  compelled  to  account  until  one  year  had  elapsed 
from  the  date  of  her  own  appointment.  Matter  of  Crowley,  33  Misc^  624, 
68  N.  Y.  Supp.  939.  In  Matter  of  Longbotham,  38  App.  Div.  607,  57  N.  Y. 
Supp.  118,  the  Appellate  Division  of  the  Second  Department  held,  upon 
the  authority  of  Matter  of  Rogers,  153  N.  Y.  316,  that  an  accounting  by  an 
administratrix  is  barred  by  the  lapse  of  ten  years.  From  an^examination  of 
the  Rogers  case,'  however,  it  would  seem  not  to  be  an  authority  for  the 
proposition  asserted  by  the  learned  Appellate  Division.  But  see  Matter 
of  Sndth,  66  App.  Div.  340,  72  N.  Y.  Supp.  1062,  aff'd  179  N.  Y. 
563. 

But  this  period  of  limitation  may  be  extended  by  some  act  or  admission 
of  the  representative,  e.  g.,  payment  on  account  of  the  petitioner's  debt  or 
legacy.  Matter  of  Campbell,  21  Misc.  133,  47  N.  Y.'Supp.  ^9.  The  provi- 
sion 6f  §  1819,  that  for  the-  purpose  of  computing  the  time  within  which  an 
action  may  be  conimenced  to  recover  the  amount  of  a  legacy  or  distributive 
share,  the  cause  of  action  is  deemed  to  accrue  when  the  repreaentative's  ac- 
coimt  is  judicially  settled,  has  no  application  to  this  proceeding.  Matter  of 
Van  Difke,  44  Hun,  394;  Matter  of  Dunham,  1  Connoly,  323,  22  Abb.  N.C. 
479;  Matter  of  Clayton,  1  Connoly,  444,  22  St.  Rep.  886.  Compare  BvMer  v. 
Johnson,  111  N.  Y.  204, 19  St.  Rep.  85;  Matter  of  Lots,  33  Hun,  618;  Matter 
of  Hodgman,  31  St.  Rep:  479,  10  N.  Y.  Supp.  491.  The  time  when  the  peti- 
tioner first  had  knowledge  of  the  grant  of  lietters,  has  no  effect  on  the  run- 
ning of  the  statute.  Matter  of  Oldyt&n,  1  Gdnnoly,  444;  The  cases  of  Collins 
v:  Wayddl,  3  D6ni.  30,  6  Civ.  Proc.  Rep.  85,  and  Wood  v.  Rusca,  4  Redf .  ^0, 
are  overruled  on  this  point:  See  Mattet  of  Van  Dyke,  44  Hun,  ^94;  Drake  v. 
Wilkie,  30  id.  537.  A  surety  on  an  administrator's  bond  has  no  longer  time 
to  compel  an  accounting  than  any  other  party.  Matter  of-peirry,  37  St.  Rep. 
576,  15  N.  Y.  Supp.  535.  But  a  proceeding  by  the  successor  of  a  deceased 
representative  fot  an  accounting  by  the  executor  or  administrator  of  the 
latter  is  not  concurrent  with  any  right  of  action  at  law,  and  is,  therefore, 
not  barred  until  ten  years  after  the  death  of  such  predecessor,  and  the 
appointment  of  his' successor  (If liiier  of  Rogefrs,  153  N.  Y.  316;  Matter  of 
Latz,  33  Hun,  Qi8; Pitkin  v.  Wilcox,  12  N.  Y.  Supp.  322;  Matter  of  Less^, 
119  App.  Div.  507;  SMsAe  v.  Wright^  118  App.  Div.  320,  103  N.  Y.  Supp. 
410;  ■  See  Matthr  ofWaite,  43  Aipp.  Div.  296;  Matter  of  Cruikshank,  40 
Misc.  3^5;  81  N.  Y.  Supp.  1029)  fothertyise,  however,  where  such  proceeding 
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is  instituted  by  legatees,  next  of  kin;,  or  creditjprs.  Mailer  of  Bqylpf\^,  25 
Misc.  281,  55  N,.,  Y.  Supp,  426;  Afa«er  o/,jBar^.S„2$,  JJ^^^igc,  5!79;„:5,5,,li,Y. 
Supp.  430.  But  see  Bushe  v.  Wright,  jsuprn,  A  cxsdito^a  whp,,b^,,d\|ly 
presented  his  claim  to  the  representatiyeiiiBbp,d^,n<}t  rej,e.(|t  jt,  ig  jii^^ifted 
ill  assuming  that  no  final  decree  seibtiljng.,ther.l(^j:^E'?,  aq9|(?,ujjLt3.^f}<4*^^pV 
Ufting  the  estate  will  be  made  without  p^a^ip.^ tp, bfOiF  I^;  ^ugtu,.c^s^,,,-^|i^ 
statute,  cannot  be  used  by  the  represspnt^atisiei  as  *  sjjjeild  .^f^ijist,  Ipjis,  .own 
ivmd.    Matter  of  Gall,  182 'N.'Y.27Q..,,  [,„         ',,,  ','." 

Indepmdentiyiofthe^sUitute,  a,gTea,t]a,i^se  of  ]tip)[e,,e.  ,g,,,twenty-i^n;Q  yeps 
since  theiissue  of  letters,  has  been  regar4e4^suffi<i'Jeiitto.ba,?'  tlip.rigjti,t[9f  a 
creditor  to  dejHiand  i  a  formal  accounts,  even  where  the  ,app}ifiwt's  ci^aifd 
has  not  been  barred  by  the,  Statute  of,  J^it^|ijpps,  Bmt  jfli  ,^^icjh  -^^'Se,,  if  it 
be  suggested  that  ftb©  executor  or  admini^tratpK  has  recen%;  ,i;eieeive*l  assets, 
he  may  properly  be  compelled  to  submit  to.  an  exaflqii^atiflPjJpr  thcipi^rpqse 
of  establishing  tjifli  right  to  an  account.  Lersy  v.  Bagff,r(i„  3  Bradf.  229i; 
Warren  v.  Paff^  4  i^,  260.  BvA  in  jtfje  atjafnce  oH  any  suph  suggestion,,  the 
Surrogate  may  properly  presume,  alter,  the,  lapse, , of,  a. qwart/sir,  ol  a  century 
from  the  commencement  of  .admu;iistration,  .that- fliUiJ^dwpistl'&tion  has 
been  had,i  or  will  hold,  at  least,  that  the  applicarifti  is,^1?^re(Ji  by  .his  own 
acquiescence.  Thomson  v.  Thomson,  1  Bradf.  24,  29;  Matter  of  Hood^  90 
N.  Y.  512.  Where  the  fund  is  a  direct  trust,  jaii4''*P*"th]e;  ordinary  cape  of 
assets  of  the  estate,  the  rule  appljesi that  no, lapse  of  time,  is- a< bar  i^Rohinsgn 
V.  Robinson,  5  Lans.  168;  Sfynmemd'.s  Estate,  1  Tuck., 241); lilfe^tt  v.  Merritt, 
32  App.  Div.  442^  53,N.  Y.  Supp.  127,  affi'd  161,  N>,  Y,i634|  Corn,^e^  v. 
C/kment,  10  App.  Div.  446,  42  N.  Y.  Supp,  295}, Gfl!/W,Y.  De  Miirfiri4ct,J-^ 
Huo,  329,  29- N.  Y.  Supp.  347;  M^ai^ro/ Mflsrti^,,  27,Mi§c..^J6,,59  N.  Y.- 
Suppi  374;  Af&«er  0/ Posi,  30  Misq.;-5§1,  64  N.  Y.  Supp.  369;, Mpwni  y. 
M0MH((i,i35'.Mise.,62j;rev'd  on  pthfJt-.pwnt^hBS  App.  DiV:,,144.;  Ec^r^^n .ap- 
plication of  this  rule. to  execuitors,  see.  Matter  of  fieaeitj^,^.  10- Mise.^^S, -^Sl 
Ni  Y.  Supp.  200;,  Matter  of  Jones,  51  App.  Div.  ^aOj.e^N.  Y,  gi«?ji,,  §,67. 
As  to. guardians.  Matter  of  Caw^,  50' Hun,  388;  s,,  q.,  on  aiiother. ^^e^l, 
12jS  N.  Y.  377.  See  Matter  of  Part&r,  30  App.  Div.. 213,  51  N..  Y^  Supp. 
609),  soi  long  as.thereiis.no  open  repudJiitW"*  ^  the  trust,,  priU^itilitNidfitW" 
miiiatioH  thereof,.  Matter  of  Irifya,,  68  App^  ipi,v.  168^.  T^  Nf.  Y.  Si^pp,  443 ; 
Putnam^.  LincoJn  Safe  Dep,  Co.,  191  N.  Y.  IQ^iMdttff  (i[,  Ander^pr).,  1^2 
App.  Div.  453;  Matter  of  '^iMiams», 57. Misc., 637;  Ma^aer  ofMey^r,  98- App. 
Div.  7,  90N.  Y;  Supp.  186,  aff'dil8l N.,Y.  ^:,  Matter, of  AshMm,}^!  App. 
Div.  176,  97  N.  Y.  Supp,  607,  aff?d  ,185  N.  Y.;609.  That  atnjsteepaingled 
the  trust  funds  with  heri  own  in  puFPhase  qf  iproperty,  aijd?  t^p)^  .title  ia  her 
own  name,  does  not  justify:  a  presuinptiw.  liiat  she|th^r#)3yti#en4§di!tp 
repudiate  the  tcust  so  astoset  theiStatpt^  of  Xiin?i,tatiansi  running,  Hi^n 
v.  SmUh,  74  App.  Div.  284, 77  N,  Y.  Sugp-  523,  afC.'d,17^,]Sf,  Y.,3;?^^  ,Jn;tjh;e 
case,  however,  of  a  trustee  ea;mj8Pte^6(,,, the; statute  runs, li^onji, the  tpnethe 
wrong  was  committed.  Decptiche  y.\Bmetier,.  3  4Qhnsi,Ch«;lj90;  Kfln«;V. 
Bhadgood,  7  id.  90;  Lammerv.  Sto^dardi  103  N^-,  Y-,672j  Pw?  v.,  Mulfpf^, 
107  N.  Y.  2t0diM4tt9v.  Mills,  115;N,  Y.  80;  Woo4,y.  Ycw^g,  Wk^-  Y,iM; 


I  1110  ACCOUNTING  EOR  Ttm  ESTATE  1375 

LudingUm  v.  Thompsoni,  153  N.  Y.  499;  Brown  v.  Brown,  83  Hun,  160; 
Supervisors,  etc:,  v.  1!tiontpaorv,  50  Hun,  1. 

No^.  See  F  below  i^or,  discussion  pf  Practice  on  Accountings,  after  citation 
issues. 

D,   VOLUNTAEY  ACCOUNTINGS   WITH  JUDICIAL   SETTLEMENT 

§  lllOj  Tlie  Code  provisioiis. — In  the  discussion  of  accountings,  under 
the  analysis  at  the  head  of  this  chapter  we  defer  to  F  the  treatment 
of  practice  after  the  citation  issues.  The  Code  provisions  as  to  voluntary 
judiciaJ^,  settlements  are,  set  out  in  §§  2729  and  2730. 

It  will  be  recalled  that  though  a  proceeding  commence  as  a  compvJsory 
one,  whether  interftiediate  or  final,  the  respondent-  accountant  can  always 
present,  "in  a  proper  case,  .a  petition.as  prescribed  in  §  2729,"  see  §§  2722 
,a^d  2728;  whereupon  the  proceedings  are  consolidated. 

§  2729t.    Vohmiany.jiiddcialiseUl&nent.. 

In  ei,th|er..Qfrtbhe  ^Ic^ieg  cases, an  administra,tprj  executor,  guardian  or  testar 
mentary,  truptpe  m^y  present  to  tjje-  surrogate's  court  his  account  and  a  petition 
praying  that  his  ac^count  ijiay,  be  judicially  settled  and  that  all  necessary  and  proper 
partifes  may  be"  cited  tb  show  caude  why  such  settlement  should  not  be  had: 

1.  By  aa.  ezeeutor  of  administrator. 

a.  Where  the  time  for  presentation  of  cliiims  as  fixed:  by  a  notice,  diuly  published 
hfls,  exgjred;  or  one.  year  fe?s  iexpired,sjnGe  letters  were  iffiuedffl.^m  or  lii^  predecffl^ 
in  offiice. 

b.  Where  letters  issued,  to  the  petitioner  have  been  revoked. 

2.  By  a  guardian. 

'  •       ar  Where  a  petition-  for  a  compulsory  judicial  settlement  of.  his, accounts  ma^y  be 
presented  by  any  ofehEr  person.        i    : 

b.,  Wh^ihe  ^^ properly  used  a-nd-exj^ended  all  of  the  estate  of  the, infant, ..and 
the  cirouipstanqes  are  sjuch  that,  in  the  discretion  of  the  surrogate,  it  is  proper 
that  such  guardian  should  be  discharged. 

3.  By  a  testamentary  trustee. 

ai  Where' one  or  more  distinist  and  separate' trusts  cceated  by  the  will,  have  been, 
orate  ready,  tobej  fqUy  execubedw  ■  i  • ,  - 

. , ,  Eojfmer  §  JJ72^  !G|f  this  Code,  in  part,  rewrjt|^^ri|,  and  pombined  with  former  §§  2S10, 
2849,-2856.      ,,.     ,    _    [  ,;,^^_  ,;.      ,^,_^    ,  "       '' 

§2730.     Voluntary  juduAd' sd([ement';  ntation. 

Upon  a  volUntaiV'J'^<ffl^ial'^ettreinBht-6fiiie  account  of  an  executor,  administrator, 
guardiadOr  te^amentaiy 'trustee  there  must  be  cited: 

1.  All  creditors  or  persons  claiming  to  be  creditors  of  tfae./^eedent,  eKcept  such 
,i^.l)5r,.ypu^pi^.|fi](rf  !^t^tl>eja^3count  a^p^ear  to4^^ 
,     ,  1,2,  The  sureties,  on  his  official  bond,  it  any. 

^.  All  co-executors,  adnjin^strators','  giiardians  or  trustees  who  do  not  jirin  in-  the 
petition.    -■  !"-^ (;'!'-■•'        '    ■  .- .'n  r-.'' -' ,,  .^;    :,       ^  .,        , 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  case  where  the  petitioner's 
lettei^ihaTe;been'Eevo^'^,'Qirjhei|iastb^nir(Smq'v;ed,  and.if  no^uccessor  has  been 
appointed,  all  the  persons  interested  who  are  required  to  )3e,cited|by  this  section. 

.  j  jS^T^  SJ'itWWX"????''^  ^°-#''.*??^?  where  the  decedent,  ward  br.jieneficiary  died 
u^teaiate'af  to  any  paifi  oTtt'e  ^tate  or  furid'feav'ing  nb  known' heir--at-law  or  next 
bfkfc/''  .■'""-"  ''    '  '-■  ■  ■>        ' '    ■ 

6.  The-widbw  Or^husbandj  ifiaajij  anidiall  theiheim-atrlaW'Where.thedeeedent, 
WBidi  or  bene&ciary  iji(id'iiiitestate,rai^<tpi,su)y  ceEiJ,|^jrDpei;tyy  and  a^  hisinext  of  kin 
where  he  died  intestate  as  to  any  personal  propf!^y, 
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7.  All  devisees; ■  all  trustees  of  an^  trust  created  by. the  will,  and  all'.leglarteds, 
except  such  as  by  voucher  and  reteasft^(jknowledged,  orj(t'0\5ed,  ,and  dialy  .cei;tified 
and  filed,  appear  t,o,l)3.^  been  fully  paid.     ,  [l     ,.      i,!,'    i       -       •     ' 

8.  In  the  case  of  a  guardian,  tJiere  shall  also  be  cited  all  persons  who  might  have 
presented  a  petition  for  a  compulsory  settlement.  '  ' 

9.  In,  the  case  of  a  trustee  there  ^hall  alfp^b^,9Jted  aU,  persons  who  are  entitled, 
absolutely,  or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law,  to  share 
in  the  fund;  or  in  the  proceeds  i  of  pitopetty  held  by  the  petitictfieiT'a^  apart  of  his 
ti'ust.       /  -  ■■  :i.  ■  •    '1,;,!  ,  i,  ,',;     ■■.■■    ■■    -i-/),;,),    ^fi 

Where  any  person  required  to  be,  cited  has.  died,  his  exec^itoror  adHjini^t;fat;or 
shall  be  cited,  and  if  no  legal  representative  has  been  appointed,  the  husband  or 
widow  and  all  the  heirs-at-law  or  next  of  kin,  or  both,  of  such  debeaSed  peiBbnj  who 

'   are  interested.     "    '    '' "  "•'  "'■ '  ''' 

■From  former  §  2728of  thisiGode,  rewritten;  see  alsoi§  2850.  ' 

§  llll.  Increased  opportunity  for  voluntary  accountings. — The  ad- 
vantage of  the  breaking  up  of'  these  sections,  just  quoted,  into  analyzed 
form  is  that  it  presents  to  the  practitioner  ithe  ease,  he  has  in  mind,  distinct 
from  the  others  covered  in  thie'  sectibn;  and  yet  preserves  the'  Revisers' 
purpose  of  consolidating  these  provisions  iil  more  general  fohn. 

In  view  of  the  provision^  in  art.  II,  of  title  4  of  chap.  18  under  which 

a,  creditors  are  notified  by.  the  notice,  under  ,§.2677,  or  by  the  mere  is- 
suance of  letters,  see'§'2678t  and .  .         -v 

b,  a  shorter  statute  of  limitations  for  an  action  of  a  rejected  claim  is 
prescribed,  §  2681,  and,  if  an  action  be  brought,  the  claim  "shall  be 'tried 
and  determined  upon  the  judicial  settleiment,"  Zd.      ,;>,itii,i.    ■  ,ii 

the  new  act  accelerates  the  time;  of.. a,  first,  possible  ;  a,ccd>ffli|bi|ig,  which 
was  formerly  at  least  one  year  from  the  date  of  letters.        <'  '.  ■..).! 

Section  2729  permits  an  executor  as  administrator  now  to'  cbiiaplete 
his  administration  as  soon  as  the  time  fixed  by  the  notice  published  |under 
§  2677  has  expired.  .,,j   ,i.,,„„n,,;,s, ,/  ^a  ,,. ' 

It  permits  a  guardian  toiaecount  voluntarily  when- he  has.^Qinpleted  his 
trust  duty,  i.  e.,  "where  he  has  properly  used' and  expended  all  of  the  estate 
of  the  infant,  and-  the  circumstances  are  sUch,  that,  in  the  discretion  of  the 
Surrogate,  it  is  proper  that  such  guardian  should  be  discharged.^',      " 

And,  in, the, case  of  a  trustee,  he  ,ipaay,so^9ep}U^'f;i,wl^enjtny,  o;i^  or  more 
"distinct  and  separate"  trusts  created  by  the  will  determine,  or , are  "ready 
to  be  fully  executed."  ■  '    "i  ^'  •    .  '  ■'■'■ 

On  the  other  hand,  undfei-  §  278P,  the  classes  'cf'ptoons  made  neces- 
sary parties  are  comprehensive , and  all  inclusive,  so  that  the  conclusive- 
ness of  the  decree,  assuming  juris(fiction  of  the  required  respondents,  is 
assured.  •■•■   •-.         .i  .v,— .  ....    .  > 

With  these  modifications  in  fiaindthe^harture  of  these . voluntaryi-aedount- 
ings  may  be 'discussed.'     ''"-•■''^ '    ■  '  '''■'•"    ■"  ■''•'■'   "J  >!■■.■-•■. '.'■■"■; ; 

§  ill?.  Object  oi%e-vxteiyalhe{^t<&S^  — 

Sections  2665  et  seq,  relating  to  an  inventory  and  appraisat^  ^i^!!  A?  ^®°" 
tions  relating  ito  intermediate  iand.anfoinaatioiryiaqcountsinbothi'el?ewhere 
discussed,  afford  all  Reasonable  opportunity  needed  by  persons  haiterested 
in  the  way  of  preventive  remedies.  '    '       '         '  '  ' 
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Hence  the  delay  under  the  statute  cannot  conceivably  prejudice  any- 
one. 

The  former  arbitrary  period  of  a  year,  in  the  case  of  executors  was  ob- 
viously related  to  the  time  in  which  a  proceeding  to  revoke  probate  must 
be  brought. 

And  the  action  under  §  2653a  was  a  further  danger  that  was  to  be 
guarded  against  and  tended  to  defer  final  settlement.  The  general  object 
of  the  interval  furnished  maybe  said  to  be  to  avoid  an  accounting  before  the 
time  when  debts  may  have  been  hquidated  and  legacies  be  payable.  See, 
as  to  construction  of  this  first  subdivision  when  it  read  "one  year,"  Matter 
of  Brenner,  30  Misc.  31;  Matter  of  Lawson,  36  Misc.  96;  Matter  of  Lansing, 
37  Misc.  177.  While  the  Code  intimated  formerly,  that  as  soon  as  notice 
is  published  an  accoimt  might  be  filed  (Matter  of  Crowley,  33  Misc.  624), 
yet  only  an  administrator  in  intestacy  could  progress  such  account  to  dis- 
tribution by  operation  of  former  §  2743.  See  Matter  of  Lawson,  36  Misc.  9,6. 
Under  the  old  practice,  a  compulsory  proceeding  could  be  transformed 
into  a  consolidated  voluntary  one,  the  Surrogate  retaining  in  the  consoli- 
dated proceeding  any  power  he  could  exercise  in  either  of  the  proceedings 
consolidated.  Ibid.;  Estate  of  James  Mulry,  N.  Y.  Law  Journal,  March  14, 
1900;  Matter  of  Hodgman,  10  N.  Y.  Supp.  491 ;  Matter  of  Shipman,  82  Hun, 
108,  112.  Under  the  new  practice,  both  intermediate  and  final  accountings 
can  be  so  transformed  and,  after  filing  the  cross  petition  under  §  2729, 
then  after  the  consolidation,  a  judicial  settlement  can  be  had.  See  §  2722. 
But,  the  supplemental  citation  in  such  case  issues  only  "if  it  appears  that 
the  account  can  be  then  judicially  settled."  Hence  it  is  xmlikely  to  occur, 
except  where  there  are  no  creditors. 

It  was  the  old  "rule  that  a  voluntary  accounting  proceeding  terminates 
with  the  death  of  the  accounting  person.  Pease  v.  Gillette,  10  Misc.  467. 
See  Herbert  v.  Stevenson,  3  Dem.  236.  Also  Matter  of  Schlesinger,  36  App. 
Div.  77;  Matter  of  Steencken,  51  App.  Div.  417;  Matter  of  Koch,  33  Misc. 
672;  Estate  of  Yerkes,  146  App.  Div.  941.  But  by  §  2725,  quoted  above, 
full  provision  is  made  fqr  continuing  such  proceeding.  If  one  of  two  ac- 
counting executors  die  before  the  decree,  it  was,  before  this  amendment, 
held  that  the  Surrogate  could  enter  no  decree  charging  a  liability  upon  the 
deceased  executor,  but  only  fix  the  amount  of  property  in  the  hands  of  the 
survivor,  and  provide  for  its  being  distributed  or  safeguarded  as  might 
seem  wisest.  Matter  of  Steencken,  supra.  See  Matter  of  Tredwell,  85  App. 
Div.  570. 

An  administrator  with  the  will  annexed,  it  has  been  held,  need  not 
wait  until  a  year  has  elapsed  since  letters  issued  to  himself.  Matter  of  Burl- 
ing, 5  Dem.  47,  49;  Cuthbert  v.  Jacobson,  2  Dem.  134.  This  is  based  on 
the  theory  that  he  continues  the  previous  administration.  It  would  seem, 
assuming  the  theory  to  be  correct  in  this  connection,  that  one  year  should 
have  elapsed  since  letters  issued  to  the  original  representative,  whom  he 
succeeds.  This  was  not  raised  in  the  case  cited.  In  Matter  of  Crowley,  33 
Misc.  624,  Thomas,  Surr.,  held  that  he  had  no  power  to  compel  the  second 
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representative  to  account  until  a  year  expired  from  tlie  date  letters  issued 
to  him,  following  In  re  Menck,  5  N.  Y.  St.  Rep.  341.  In  this  case  the  origi- 
nal administration  had  continued  seven  years.  Under  the  new  act  if  the  no- 
tice to  creditors  has  been  published  the  successor  may  account  forthwith. 

In  issuing  the  citation,  care  must  be  taken  that  its  requirement  meet 
the  prayer  of  the  petition.  Where  a  petition  prayed  that  certain  persons 
be  cited  to  "  attend  the  accounting  "  of  an  executrix,  and  for  a  judicial  settle- 
ment of  the  account  of  such  executrix,  it  was  held  that  the  citing  of  parties 
simply. "to  attend  the  accounting"  of  the  executrix  was  not  sufficient  to 
base  a  judicial  settlement  upon,  and  that  the  accounting  must  be  treated 
as  an  intermediate  one.  Schlegel  v.  Winckel,  2  Dem.  232,  235.  The  Surro- 
gate has  power  always  to  pass  on  status  of  any  party,  e.  g.,  to  determine 
whether  a  person  seeking  to  intervene  is  indeed  a  person  interested.  Hence, 
where  decedent  left  living  nephews  and  a  niece  surviving  him,  it  was  held 
that  on  the  administrator's  accoimting  descendants  or  representatives  of 
deceased  uncles  and  aunts  could  not  take  and  were  therefore  not  interested. 
Matter  of  Thompson,  41  Misc.  223.  See  Matter  of  Strickland,  22  N.  Y.  St.  Rep. 
901,  holding  that  "creditors"  includes  "persons  claiming  to  be  creditors." 

§  1113.  General  guardians. — Guardians  may  present  a  petition  for 
the  judicial  settlement  of  their  accounts  under  §  2729,  in  any  case  where 
they  could  be  required  to  do  so  under  §  2726.  A  guardian  'must  show,  to 
justify  the  application,  that  he  has  received  money  or  property  of  the  ward 
for  which  he  has  not  accounted.  When  he  is  a  guardian  of  the  person  he 
may  allege  that  he  has  money  or  property  of  the  ward  which  he  has  not 
paid  or  delivered  to  the  general  guardian  of  the  infant's  property. 

Under  the  new  provision  of  a  completed  execution  of  his  trust  §  2729, 
subd.  2,  b,  the  necessity  of  awaiting  majority  is  avoided.  In  earlier  editions 
(Jessup,  4th  ed.,  p.  1106)  was  recorded  Matter  of  Stotesbury,  unreported, 
while  the  guardian  was  merely  appointed  to  expend  moneys,  borrowed  by 
relatives  on  an  insurance  policy,  to  pay  for  operations  and  a  trip  south  for 
the  invalid  child.  See  Matter  of  Bartsch,  60  Misc.  272,  where  power  of 
guardian  to  so  borrow  was  doubted,  and  Clare  v,  Mut.  Life  Ins.  Co.  201 
N.  Y.  492,  497,  where  facts  warranting  "encroachment  on  principal"  are 
particularized.  In  case  of  small  funds  for  maintenance  of  an  infant,  the 
income  of  which  could  never  accomplish  the  requisite  object  of  its  creation, 
their  being  used  up  is  contemplated.  See  Matter  of  Kaufman,  93  Misc. 
408,  as  to  importance  of  exacting  a  bond  in  spite  of  permission  under 
§  2650  to  dispense  with  security. 

The  persons  directed  to  be  cited  must  all  be  cited.  Eberle  v.  Schilling, 
32  .Misc.  195. 

If  the  guardian  has  expended  more  than  the  ward's  property  for  his  sup- 
port and  maintenancBj  such  an  accounting  in  the  Surrogate's  Court  is  the 
proper  way  to  establish  the  fact.  It  has  been  held  that  such  a  determina- 
tion of  a  balance  in  his  favor  is  prerequisite  to  an  action  in  the  Supreme 
Court  for  such  balance.  See  Colon's  Estate,  I  Tuck.  244.  But  it  was  held 
that  his,claim  to  have  expended  his  own  money  for  the  ward,  not  fixed  by 
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such  accounting,  was  not  a  claim  upon  which  he  could  stand  to  compel 
an  accounting  by  executors  of  a  will  giving  a  legacy  to  the  ward,  so  as  to 
secure  in  such  proceeding  the  satisfaction  of  his  overpayments. 

Of  course,  upon  such  accountings  a  special  guardian  must  be  appointed . 
The  general  guardian,  unless  he  is  willing  to  bear  the  expense  of  the  pro- 
ceeding, should  account  while  there  is  still  available  a  balance  to  cover 
such  expense,  since  there  may  be  no  other  property  of  the  infant  to  which 
recourse  may  be  had. 

§  1114.  Guardian  by  will  or  deed. — The  Code  assimilates  the  account- 
ing procedure  for  this  class  of  guardians  to  that  already  discussed,  whether 
the  judicial  settlement  be  prayed  by  the  guardian  himself,  or  by  one  of 
those  entitled. 

Formerly  it  was  only  where  the  accoiinting  was  founded  upon  the  guard- 
ian's petition  that  the  sureties  must  be  cited,  and  the  decree  was  binding 
upon  them  in  the  absence  of  fraud  and  collusion.  Eberle  v.  Schilling,  32 
Misc.  195,  197;  Casoni  v.  Jerome,  58  N.  Y.  315;  Douglass  v.  Ferris,  138. 
N.  Y.  192.    But  now  they  are  necessary  parties. 

It  has  been  already  noted  that  all  testamentary  trustees  may  account, 
even  though  appointed  by  a  "competent  authority"  other  than  the  Surro- 
gate, e.  g.,  even  by  the  Supreme  Court.    See  Matter  of  Runk,  200  N.  Y.  447. 

While  the  "necessary  parties"  to  be  cited  under  §2730  omit  no  one, 
apparently,  yet  if  by  inadvertence,  or  as  a  result  of  a  transfer  of  interest  or 
title  by  death  or  assignment,  some  have  been  omitted,  it  is  still  true  that 
persons  not  named  in  the  citation  may  appear  "upon  the  hearing,"  Matter 
of  Wood,  5  Dem.  345,  if  beneficially  interested  in  the  estate  or  fund  which 
came  to  the  accounting  person's  hands,  or  in  the  proceeds  thereof.  Such  in- 
tervention is  not  permitted,  however,  until  the  hearing,  and  an  application 
prior  thereto  is  premature,  and  must  be  denied,  or  deferred  until  the  hear- 
ing.   Estate  of  Wood,  7  N.  Y.  St.  Rep.  721. 

§  1115.  Persons  whose  letters  have  been  revoked.-— Upon  such  pro- 
ceedings, the  successor,  if  one  has  been  appointed,  must  be  cited,  as  v^ell  as 
all  persons  who  are  proper  parties  under  §  2730  to  the  usual  voluntary 
accounting  by  executors  or  administrators. 

§  1116.  Persons  holding  ancillary  letters. — Section  2636  indicates 
that  ancillary  executors  or  administrators  are  liable  to  account,  and  may 
voluntarily  account.  The  section  makes  applicable  to  them  all  provisions 
applicable  to  domestic  representatives,  excepting  those  relating  to  the  dis- 
position of  decedent's  real  estate  to  pay  his  debts.  But  the  main  purpose 
of  an  ancillary  administration  must  be  kept  in  mind.  It  is  recognized  in 
§  2634.  It  is  to  transmit  the  assets  collected  in  this  State  to  the  State  or 
country  of  principal  administration.  Matter  of  Fitch,  160  N.  Y.  87,  92; 
Matter  of  Dunn,  39  App.  Div.  510.  AH  local  rights  may  be  protected  by 
precautionary  clauses  in  the  decree  awarding  the  letters,  or  by  order  made 
during  the  administration.  He  is  entitled  to  be  credited  upon  his  account- 
ing all  money  or  other  property  so  transmitted  at  any  time  before  he  may 
have  been  directed  to  retain  it. 


CHAPTER  II 

E.    PREPAEING   THE   ACCOTINT 

§  1117.  Orderof  discussion.^Since  in  treating  the  topic  "Practice  ON 
Accountings,"  we  shall  assume  the  proceeding,  whatever,  its  origin,  to  be 
pending,  and  assume  issues  to  have  been  raised,  it  seems  proper  not  to  in- 
terrupt that  discussion  below  by  this  present  topic,  though  logically  it 
should  be  interpolated  between  the  issued  citation  and  the  hearing  on  ob- 
jections filed. 

In  voluntary  accountings  at  least,  it  is  usual  to  file  the  proposed  account 
with  the  petition,  though  local  rules  may  differ  in  requiring  it. 

§  1118.  Form  and  contents  of  the  account. — It  is  advisable  that  every 
account  intended  for  judicial  settlement,  whether  the  proceedings  in  which 
it  is  presented  be  voluntary  or  compulsory,  should  be  prepared  in  view  of 
the  right  of  persons  interested  to  object  to  its  items,  and  put  the  accounting 
party  to  his  proof  in  justification  of  their  propriety  or  amount.  Solomons  v. 
Kursheedt,  3  Dem.  307. 

No  one  can  be  more  interested  than  the  accounting  party  himself  in 
having  his  account  properly  made  up,  so  as  to  include  all  legal  debits  and 
credits,  and  to  disclose  consecutively  and  intelligibly  the  history  of  his 
administration . 

If  an  inventory  appraisal,  or  an  appraisal  under  the  transfer  tax  shall 
have  been  had,  the  amount  of  assets  fixed  thereby  is  a  satisfactory  starting 
point  in  the  accoimt. 

§  1119.  The  account  is  the  accountant's  record  of  his  acts. — The  law 
assumes  that  one  who  administers  a  trust  will  do  so  in  a  businesshke  way. 
Matter  of  Stanton,  41  Misc.  278.  For  instance,  it  is  a  reasonable  expecta- 
tion that  he  should  keep  proper  books  of  account.  Where  this  has  been 
done,  it  can  seldom  be  necessary  to  employ  experts  to  prepare  the  account. 
Only  in  exceptional  cases,  and  to  a  limited  extent,  are  disbursements  for 
such  accountant's  services  recognized  and  approved.  Section  2477  pro- 
vides for  extra  allowances  upon  accountings. 

Within  reasonable  limits  he  must  himself  administer  the  trust.  Matter 
of  Harbeck,  81  Hun,  26.  But  if  a  clerk  or  agent  is  necessary  the  reasonable 
expense  thereof  should  be  allowed  as  an  expense  of  administration.  Matter 
of  Binghamton  Trust  Co.,  87  App.  Div.  26,  citing  Lent  v.  Howard,  89 
N.  Y.  169,  178.  Under  peculiar  conditions  a  trustee  was  allowed  office 
rent.  Matter  of  Nesmith,  140  N.  Y.  610.  So  also  agent's  fees  for  collecting 
rents.  Wells  v.  Disbrow,  20  N.  Y.  Supp.  518;  Garvey  v.  Owens,  35  N.  Y. 
St.  Rep.  133;  Fisher  v.  Fisher,  1  Bradf.  335.  So  also  for  a  bookkeeper. 
1380  §§  1117-1119 


§  1119  PREPARING  THE   ACCOUNT  1381 

Merritt  v.  Merritt,  32  App.  Div.  442.  See  below  as  to  expenses  on  contested 
accountings. 

But  it  is  the  duty  of  an  executor  or  administrator  to  prepare  his  own 
account,  unless  he  can  show  that  such  preparation  would  be  impossible. 
Matter  ofQuin,  1  Connoly,  381,  388,  Ransom,  Surr. 

Lack  of  leisure  to  devote  to  its  preparation  is  not  an  excuse  acceptable 
to  the  courts.  Ibid.  But  the  fact  that  the  account  is  voluminous,  or  in- 
tricate and  involved,  may  be  shown.  Ibid.  Still,  if  the  difficulty  arises 
from  the  fact  that  no  books  of  account  were  kept,  or  no  proper  accounts, 
this  extra  expense  must  be  borne  by  the  accounting  party.  Estate  of  Wil- 
cox, 11  Civ.  Proc.  Rep.  115;  O'Reilly  v.  Meyer,  4  Dem.  161;  Matter  of  Wood- 
ard,  13  N.  Y.  St.  Rep.  161. 

In  the  case  first  cited  the  court  allowed  the  accounting  party  toward 
such  disbursements  the  amount  reasonably  disbursable  had  he  kept  books. 
But  the  limits  set  by  the  Code  must  be  kept  in  mind.  In  Hall  v.  Camp- 
bell, 1  Dem.  415,  it  was  held  that  the  account  must  be  rendered  and  settled 
without  any  other  expense  to  the  estate  than  the  sums  authorized  to  be 
allowed  to  the  party  accounting  by  former  §§  2561-2562,  now  §§  2746- 
2747,  together  with  the  taxable  disbursements  connected  with  the  judicial 
proceedings,  citing  Fowler  v.  Lockwood,  3  Redf.  465,  467;  Brown's  Account- 
ing_,  16  Abb.  (N.  S.)  457,  469.  If  a  disbursement  for  a  bookkeeper's  services 
is  justified  by  setting  out  facts  satisfying  the  Surrogate  that  his  services 
were  requisite  to  the  proper  preparation  of  the  account,  it  can  be  allowed. 
Underhill  v.  Newburger,  4  Redf.  499,  506. 

What  has  been  said  justifies  the  further  rule  that  fees  paid  to  an  attor- 
ney for  preparing  the  account  will  not  be  credited  to  the  representative. 
See  opinion  of  Ransom,  Surr.,  in  In  re  Smith's  Estate,  2  Connoly,  418.  The 
commissions  and  allowances  made  to  the  representative  contemplate  not 
only  his  administration,  but  all  his  acts  until  his  discharge.  As  his  ac- 
coimt  must  when  settled  be  the  basis  from  which  to  ascertain,  by  com- 
putation, his  remuneration,  he  should  not  make  the  preparation  of  what 
is,  in  effept,  his  bill  to  the  estate,  the  basis  of  further  charge  to  the  estate. 
But  the  discussion  in  a  preceding  chapter  on  costs  will  show  that  the  courts 
are  reasonable  and  even  liberal  with  counsel  for  services  properly  rendered 
during  the  administration  period.  The  responsibility  of  determining  what 
is  reasonable  rests  primarily  on  the  one  administering,  and  it  is  important 
that  he  should  be  in  a  position  to  justify  all  such  payments  in  case  any 
objection  be  interposed  thereto,  upon  his  accoimting.  Matter  of  Hosford, 
27  App.  Div.  427,  433.  Executors  and  administrators  should  insist  upon 
itemized  and  fully  itemized  statements  from  their  counsel,  for  this  class 
of  expenditures  is  a  fruitful  source  of  objections  to  accounts.  Special 
guardians  of  infants,  generally  themselves  attorneys,  are  peculiarly  open 
to  the  temptation  of  objecting  to  such  items.  References  are  often  made 
necessary  and  all  the  expenses  and  allowances  incidental  thereto  entailed 
upon  estates,  by  the  fact  that  the  vouchers  for  legal  services  are  so  insuffi- 
cient in  point  of  detail  jis  to  invite  attack  on  the  score  of  imreasonableness 
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or  exorbitance.    This  of  course  the  guardians  ought  not  to  do  unless  the 
payments  so  made  diminish  the  share  the  infant  would  receive. 

FORM   OF   THE   ACCOUNT 

§  1120.  The  debtor  side  of  the  account. — Executors  and  administra- 
tors, in  making  up  their  accounts,  are,  in  convenient  order,  first,  to  charge 
themselves  with  the  amount  of  the  property  of  the  deceased  contained  in 
the  inventory,  at  the  appraised  value.  The  executor  should  charge  him- 
self with  the  value  of  property  as  shown  in  his  inventory  on  his  permanent 
appointment,  and  not  as  shown  on  a  prior  inventory  made  as  temporary 
administrator.  Matter  of  Tisdale,  110  App.  Div.  857.  They  are  then  to 
charge  themselves  with  the  increase  thereof,  such  as  interest  that  has 
accrued  on  debts  owing  to  the  deceased,  and  property  and  demands  which 
have  been  discovered  subsequently  to  the  taking  of  the  inventory;  next, 
sums  for  which  they;  have  sold  property  exceeding  its  appraised  value, 
and  then  all  other  increase  to  the  inventory,  showing  the  items  thereof. 
The  sum  total  of  these  matters  of  increase,  added  to  the  value  of  the  prop- 
erty shown  by  the  inventory,  and  subject  to  such  modification  as  the 
event  justifies,  upon  principles  which  are  elsewhere  explained,  constitutes 
the  debtor  side  of  the  account.  Matter  of  Jones,  1  Redf.  263;  Willcox  v. 
Smith,  26  Barb.  316,  346.  Where  the  executor  or  administrator  has  .re- 
ceived the  proceeds  of  real  property,  he  should  not,  in  the  absence  of  any 
equitable  conversion  of  such  proceeds  into  personalty,  include  them  as 
personal  assets,  but  they  should  be  stated,  if  at  all,  separately.  Matter  of 
Place,  1  Redf.  276;  Matter  of  Brown,  5  Dem.  223.  As  to  the  proper  state- 
ment of  the  account  of  a  testamentary  trustee  who  has  invested  moneys 
on  mortgage,  and  bought  in  the  property  at  a  lesser  figure,  and  subse- 
quently sold  at  a  higher  sum,  see  Farmers'  Loan  &  Trust  Co.  v.  Hall, 
5  Dem.  73.  A  testamentary  trustee  of  a  life  estate  in  net  income  must 
distinguish  in  his  accounts  between  the  income  derived  from  the  estate 
and  the  charges  thereon,  and  the  principal  or  corpus  of  the  estate.  Wilcox 
V.  Quimby,  73  Hun,  524,  26  N.  Y.  Supp.  114.  When  the  provisions  of 
the  will  operate  as  an  equitable  conversion  of  the  real  estate,  the  executor 
is  accountable  for  the  rents.  Matter  of  Langlois,  26  Abb.  N.  C.  226,  14 
N.  Y.  Supp.  146. 

"  §  1120a.  The  credit  side  of  the  account. — The  next  business  of  the 
accounting  party  is  to  show  what  has  become  of  the  sum  total.  And,  in 
a  convenient  order,  the  first  class  of  items  on  the  credit  side  consists  of 
debts  found  to  be  bad  or  doubtful,  which  have  not  been  paid,  and  these 
are  credited  as  the  uncollectible  amounts  set  down  in  the  inventory.  And 
the  reason  why  such  debts  were  not  collectible  should  be  stated,  except' 
where  it  is  unnecessary  because  they  were  marked  worthless  in  the  inven- 
tory, and  may  be  presumed  uncollectible.  The  fact  whether  debts  are 
marked  worthless  were  collectible  or  not,  is  a  fact  to  be  judicially  deter- 
mined by  the  Surrogate  in  passing  upon  the  account.  And  if  a  final  ac- 
counting is  sought,  the  facts  justifying  the  credit  claimed  should  be  stated. 
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The  statement  of  the  fact  that  the  debts  are  not  collected  will  not  justify 
a  decree  that  they  were  not  collectible.    Matter  of  Jones,  1  Redf.  263. 

The  next  class  of  credits  comprise  the  simis  for  which  the  representative 
has  necessarily  sold  property  at  less  prices  than  its  appraised  value,  with 
a  list  of  articles  or  description  of  the  property  so  sold.  WiUcox  v.  Smith, 
26  Barb.  316,  346.    See  Farmers'  Loan  &  Trust  Co.  v.  Hall,  5  Dem.  73. 

A  third  class  comprises  the  articles  of  property  lost  without  the  fault  of 
the  executor  or  administrator.  And  here,  too,  the  cause  of  loss,  with  the 
appraised  value  of  the  articles  in  question,  should  be  stated,  for  the  Surro- 
gate is  here,  also,  to  pass  judicially  on  the  sufficiency  of  the  excuse  offered. 

The  fourth  class  comprises  the  funeral  expenses  and  the  debts  of  the  de- 
cedent, naming  the  creditors  and  the  times  and  amounts  of  payments. 

The  fifth  class  comprises  the  items  of  the  actual  and  necessary  expenses 
paid  in  the  course  of  administration  in  execution  of  duty.  The  expenses 
of  the  accounting  proceeding  should  not  appear  in  the  account,  but  should 
form  a  part  of  the  bill  of  costs  presented  for  allowance  and  taxation  upon 
the  entry  of  the  decree  passing  the  account.  Matter  of  Perry,  5  Misc.  149. 
The  failure  of  the  executor  to  set  forth  in  his  account  the  items  of  necessary 
expense  actually  paid  by  him,  does  not  preclude  an  allowance  therefor 
by  the  Surrogate.    Matter  of  Kane,  64  App.  Div.  566,  72  N.  Y.  Supp.  333. 

The  sixth  class  comprises  payments  to  legatees  and  next  of  kin.  The  ac- 
count should  be  made  up  so  as  to  show,  ia  the  first  instance,  the  net  amount 
of  assets  in  the  hands  of  the  accounting  party,  and  the  distributive  share 
to  which  each  legatee  is  entitled.  In  ascertaining  this  amount,  the  execu- 
tors are  entitled  to  credit  for  payments  to  legatees,  only  to  the  extent  of 
the  distributive  share  to  which  each  legatee  was  entitled  at  the  time  of  the 
accounting.  If  they  have  overpaid  a  legatee,  they  must  look  to  him  for 
reimbursement;  they  cannot  claim  credit  for  the  amount  so  overpaid, 
and  thereby  diminish  or  postpone  the  amounts  payable  to  other  legatees. 
Adair  v.  Brimmer,  74  N.  Y.  639.  Moneys  paid  out  by  the  executor  for 
the  support  of  infant  children  of  the  testator,  before  his  receipt  of  any 
moneys  in  the  capacity  of  guardian,  should  be  credited  in  his  account  as 
executor.  Matter  of  Gearns,  27  Misc.  76,  58  N.  Y.  Supp.  200.  Where  a 
will  gave  testator's  widow  the  income  of  the  estate,  and  so  much  of  the 
principal  as  she  should  think  best  for  her  support  and  that  of  her  imbecile 
son,  the  residue  and  remainder  at  the  death  of  both  to  go  to  residua,ry 
legatees,  it  is  proper  for  the  Surrogate  to  require  the  widow,  as  executrix, 
to  file  a  supplemental  account  showing  in  detail  her  transactions  with  the 
principal  of  the  estate^  including  an  itemized  statement  of  incomes  received 
and  of  payments  made  for  the  benefit  of  the  son  and  for  her  own  support, 
in  order  to  ascertain  if  any  part  of  the  estate  had  been  diverted  from  the 
purposes  specified  in  the  will.  Matter  of  Hunt,  84  App.  Div.  159,  82 
N.  Y.  Supp.  538,  aff'd  179  N.  Y.  570. 

The  smn  total  of  such  credits  is  then  to  be  subtracted  from  the 
amount  of  the  debtor  side  of  the  account.  Following  this,  should  be 
mentioned  the  articles  of  property  which  are  yet  unsold,  with  the  ap- 
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praised  value  thereof,  and  the  reasons  why  they  have  not  been  sold.  And 
the  delivery  of  articles  set  apart  for  the  widow  and  children,  if  any,  under 
the  statute,  may  also  properly  be  stated. 

§  1121.  Facts  additional  to  the  pecuniary  items. — Besides  the  items 
of  account,  strictly  so  called,  the  accounting  party  should  set  forth  a 
niunber  of  other  facts  which  are  pertinent  and  proper  to  be  considered  by 
the  Surrogate  in  making  up  his  decree — such  as  an  enumeration  of  the 
parties  in  interest,  and  a  statement  as  to  the  proceedings  of  advertisement, 
etc.,  to  ascertain  the  debts.  Under  these  heads,  the  executor  or  adminis- 
trator should,  in  ordinary  cases,  state  the  names  and  ages  of  the  legatees 
and  next  of  kin;  and  if  any  are  minors  or  incompetents,  that  fact  should 
be  stated,  and  whether  they  have  guardians,  and,  if  so,  their  names,  resi- 
dences, and  the  mode  of  their  appointment;  and  if  any  are  females,  whether 
they  are  married  or  unmarried — these  circumstances  being  necessary  to 
enable  the  Surrogate  to  pass  on  the  propriety  of  payments  made  to  them, 
or  their  right  in  respect  to  claims  of  legacies  or  shares.  The  account  should 
also  state,  as  part  of  the  proceedings,  when  the  inventory  was  filed;  when 
the  advertisements  for  claims  were  published;  what  claims  were  allowed, 
what  disputed,  and  what  were  rejected,  and  the  time  and  manner  in  which 
they  were  rejected  or  disputed;  what  suits,  if  any;  have  been  commenced 
thereon;  which  of  them  have  been  determined,  and  how,  and  which  are 
pending,  and  the  amount  claimed.  This  is  necessary,  in  order  to  enable 
the  Surrogate  to  determine  if  any  of  the  estate  is  to  be  reserved  for  disputed 
claims.  The  account  should  also  state  what  claims  have  been  presented 
and  allowed  since  the  expiration  of  the  advertisement  for  claims.  If  no 
such  claims  have  been  rejected  or  disputed  and  no  suits  have  been  com- 
menccsd,  it  must  be  so  stated.  If  the  accountuig  party  has  a  claim  for  debt 
owing  to- him  by  the  decedent,  it  should  be  stated  with  some  fullness.  If 
he  took  no  voucher  when  he  made  payment  of  a  claim,  or  if  the  voucher 
taken  has  been  lost  or  destroyed,  he  should  state  the  fact,  and  attach  the 
proof  of  payment.  All  these  things  are  essential  in  the  account.  But  it 
need  not  show  the  amount  of  the  residuary  estate  when  it  does  show  the 
amount  of  such  estate,  subject  to  deductions  which  can  only  be  fixed 
at  the  entry  of  the  decree  of  settlement.  Bullard  v.  Benson,  1  Dem.  486. 
It  is  material,  also,  that  the  character  of  the  debts  paid,  allowed,  or  pros- 
ecuted should  be  stated;  that  is,  whether  they  are  judgments  dock- 
eted, etc.,  or  debts  of  an  inferior  class.  See  Matter  of  Jones,  1  Redf .  263. 
Where  executors  credit  themselves  with  payment  of  a  debt  by  off- 
setting one  due  the  estate,  they  must  show  if  such  offset  has  been  allowed 
by  the  other  party.  In  re  Archer,  23  N.  Y.  Supp.  1041.  If  any  other 
fact  has  occurred,  as  a  part  of  the  proceedings,  which  may  affect  the  es- 
tate; or  the  rights  of  ahy  party  in  interest,  or  his  own  rights,  he  ought  to 
state  it. 

§  1121a.  Separate  account  for  each  of  several  trusts. — In  the  case  of 
several  distinct  trusts,  as  where  the  decree  settling  the  accounts  of  execu- 
tors directs  them  to  set  apart  twelve  different  trusts  as  provided  by  the 
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will,  the  trustees,  in  subsequently  accounting,  may  properly  do  so  by 
twelve  separate  petitions  and  citations,  instead  of  one,  the  trustees  having 
kept  the  accounts  as  to  each  trust  separately;  and  the  Surrogate  properly 
denied  a  motion  to  compel  a  consolidation  of  the  accounts.  Matter  of 
WiUetts,  112  N.  Y.  289. 

§  1122.  Same  subject — Skeleton  outline. — The  readiest  way  to  ex- 
plain the  form  of  an  accoimt  is  by  examining  a  precedent.  The  account 
may  properly  be  prepared  in  pursuance  of  the  formula  laid  down  by  Surro- 
gate Ransom,  for  an  intermediate  account,  and  quoted  from  in  the  foregoing 
chapter.  The  statutes  do  not  prescribe  any  special  form  to  be  adopted  in 
making  up  an  accoimt.  Solomons  v.  Kursheedt,  3  Dem.  307,  312.  Some 
Surrogates  indicate  their  own  requirements  in  this  regard  by  supplying 
ofl&cial  forms,  which  practitioners  in  their  courts  are  expected  to  use,  with 
such  modifications  as  the  pecuUarities  of  each  estate  may  require.  The 
following  is  the  form  prepared  for  use  in  the  county  of  New  York: 


In  the  Matter  of  the  Judicial 
Settlement  of  the  Account  of 
Proceedings  of 

Deceased. 


Account  of  Proceedings. 


To  the  Surrogate's  Court  of  the  County  of  New  York: 

of  the  County  of  New  York,  do  render  the  follow- 
ing account  of  proceedings  as  of 
deceased:    On  the               day  of                19    Letters 
were    issued    to                .      On    the               day    of 
19        caused  an  inventory  of  the  personal  estate  of  the  de- 
ceased to  be  filed  in  this  office,  which  personal  estate  therein 
set  forth  amounts,  by  appraisement  by  the  appraisers  duly  ap- 
pointed, to  $ 

Or,  in  proceedings  dtily  had  to  assess  the  transfer  tax  on  the 
estate,  the  personal  estate  of  the  decedent  was  valued  at  $ 
(and,  in  a  projier  case,  add:  and  the  real  estate  of  which  he  died 
seized  was  valued  at  $  ). 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  the 
property  contained  in  said  Inventory,  {or  scheduled  in  said 
transfer  tax  proceeding)  sold  by  at  pubUc  or  private 

sale,  with  the  prices  and  manner  of  sale;  which  sales  were  fairly 
made  by  at  the  best  prices  that  could  then  be  had, 

with  due  diligence,  as  then  believed;  it  also  contains 

a  statement  of  all  the  debts  due  the  said  estate  and  mentioned 
in  said  Inventory,  which  have  been  collected,  and  also  of  all 
interest  or  moneys  received  by  for  which  legally 

accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  debts 
in  said  Inventory  mentioned,  not  collected  or  collectible  by 
together  with  the  reasons  why  the  same  have  not  been  collected 
and  are  not  collectible;  and  also  a  statement  of  the  articles  of 
personal  property  mentioned  in  said  Inventory  unsold,  and  the 
reasons  of  the  same  being  unsold,  and  their  appraised  value; 
and  also  a  statement  of  all  property  mentioned  therein  lost  by 
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accident,  without  any  wilful  default  or  negligence,  the  cause 
of  its  loss  and  appraised  value.  No  other  assets  than  those 
in  said  Inventory,  or  herein  set  forth,,  haye  come  to  , 
possession  or  knowledge,  and  all  the  increase  or  deci;ease  in 
the  value  of  any  assets  of  said  deceased  is  allowed  or  charged 
in  said  Schedules  A  and  B. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all 
moneys  paid  by  for  funeral  and  other  necessary 'ex- 

penses for  said  estate,  together  with  the  reasons. aiid  object  of 
such  expenditure. 

On  or  about  the  day  of  in  the  year  19    , 

caused  a  notice  for  claimants  to  present  their  claims 
against  the  said  estate  to  within  the  period  fixed  by 

law,  and  at  a  certain  place  therein  specified  to  be  published  in 
two  newspapers,  according  to  law,  for  six  months,  pursuant  to 
an  order  of  the  Surrogate  of  the  County  of  New  York;  to  which 
order,  notice  and  due  proof  of  pubUcation  herewith  filed, 
refer  as  part  of  this  account.  ■' 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all  the 
claims  of  creditors,  presented  to  and  allowed  by  or 

disputed  by  and  for  which  judgment  or  decree  has 

been  rendered  against  together  with  the  names  of  the 

claimants,  the  general  nature  of  the  claim,  its  amount,  and  the 
time  of'  the  rendition  of  the  judgment;  it  also  contains  a  state- 
ment of  all  moneys  paid  by  to  the  creditors  of  the 
deceased,  and  their  names,  and  the  time  of  such  payment. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all 
moneys  paid  to  the  legatees,  widow,  or  next  of  kin  of  the  de- 
ceased. 

Schedule  F,  hereto  annexed,  contains  the  names  of  all  persons 
entitled  as  husband,  widow,  legatee,  or  next  of  kin  of  the  de- 
ceased, to  a  share  of  estate,  or  fund,  with  their  Post 
Office  addresses,  degree  of  relationship,  and  a  statement  of 
which  of  them  are  minors  and  whether  they  have  any  father, 
mother  or  guardian,  and  if  so,  their  names  and  Post  Office 
addresses  to  the  best  of  knowledge,  information  and 
belief.' 

Schedule  G,  hereto  annexed,  contains  a  statement  of  all 
other  facts  affecting  administration  of  said  estate  or 

fund,  rights  and  those  of  others  interested  therein. 

_,  charge  as  follows: 

With  amount  as  shown  by  Exhibit  A.  $ 

_.  a'edit  as  follows: 

With  amount  of  Loss  on  sales,  as  per  Schedule  B,  $ 
"  Debts  not  collected,  as  per  do., 

Schedule  C, 

Schedule  D,    - 

Schedule  E,  -  

Leaving  a  balance  of  -        -----$ 

to  be  distributed  to  those  entitled  thereto,  subject  to  the  deductions 
of  the  amount  of  commissions,  and  the  expenses  of  this 

accounting.    The  said  Schedules,  which  are  severally  signed  by 
are  part  of  this  aocount. 
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Note.  The  schedules  vary  with  every  account.  It  is  wise  to 
number  the  items  with  reference  to  the  numbers  on  the  vouchers 
underlying  them. 

§  1122a.  Verification  of  the  Account. — -Every  account  must  be  sworn 
to.    The  act  greatly  condenses  former  §  2729,  as  follows: 

§  2732.     Affidavit  to  account. 

To  each  account  filed  in  the  surrogate's  court,  as  prescribed  in  this  article,  must 
be  appended  the  affidavit  of  the  accounting  party,  to  the  effect  that  the  account 
contains,  according  to  the  best  of  his  knowledge  and  belief,  a  full  and  true  state- 
ment of  all  his  receipts  and  disbursements  on  account  of  the  estate  or  fund,  and  of 
aU  money  and  other  property  belonging  to  the  estate  or  fund,  which  have  come  to 
his  hands,  or  been  received  by  any  other  person,  by  his  order  or  authority,  for  his 
use,  and  that  he  does  not  know  of  any  error  or  omission  in  the  account,  to  the 
prejudice  of  any  creditor  of,  or  person  interested  in,  the  estate  or  fund. 

From  former  §  2729,  in  part,  rewritten.  Prom  2  R.  S.  92,  93,  §§  54-56;  L.  1893, 
c.  686. 

The  following  is  the  affidavit  required  in  New  York  county. 


In  the  Matter  of  the  Judicial 
Settlement  of  the  Account  of 
Proceedings  of 


Deceased. 


Affidavit  to  Account,  Under 
§  2732,  C.  C.  P. 


County  of  New  York,  ss.: 

as  of  deceased;  being 

duly  sworn,  say  that  the  charges  made  in  the  foregoing  account 
of  proceedings  and  schedules  annexed,  for  moneys  paid  by 
to  creditors,  legatees  and  next  of  kin,  and  for  necessary  expenses, 
are  correct,   that  have  been  charged  therein  all  the 

interest  for  moneys  received  by  and  embraced  in  said 

account,  for  which  a  legally  accountable;  that 

the  moneys  stated  in  said  account  as  collected  were  all  that 
were  collectible,  according  to  the  best  of  knowledge, 

information  and  belief;  that  the  allowances  in  said  decrease  in 
value  of  any  assets,  and  charges  therein,  for  the  increase  in 
such  value,  are  correctly  made;  and  that  do  not  know 

of  any  error  in  said  account  or  anything  omitted  therefrom 
which  may  in  anywise  prejudice  the  rights  of  any  party  in- 
terested in  said  estate  or  fund;  and  that  said  account  contains, 
to  the  best  of  knowledge  and  belief,  a  full  and  true 

statement  of  all  receipts  and  disbursements  on  account 

of  said  estate  or  fund,  and  of  all  money  and  other  property 
belonging  to  said  estate  or  fund  which  have  come  into 
hands,  or  which  have  been  received  by  any  other  person  for 

or  by        ■       or  by  order  or  authority  for 
use,  and  that  do  not  know  of  any  error  or 

omission  in  the  account  to  the  prejudice  of  any  creditor  of  or 
person  interested  in  said  estate  or  fund. 
Sworn  to  before  me  this  day  1 

of  19      J 

§  1123.  Same — Expenses  of- administration. — "Expenses  of  adminis- 
tration" which  would  be  covered  by  Schedule  C  of  the  precedent,  is  an 
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elastic  term.  It  includes  such  disbursements  as  a  representative  is  called 
upon  to  make  in  securing  the  proper  and  orderly  settlement  of  the  estate, 
and  in  carrying  out  a  will.    Matter  of  Pray,  40  Misc.  516. 

Section  2753  of  the  Code,  relating  to  all  classes  of  accounting  parties, 
provides  that  in  the  settlements  of  their  accounts,  "the  surrogate  mitst 
allow  .  .  .  just,  reasonable  and  necessary  expenses,  actually  paid." 

It  also  provides  that  if  the  accounting  party  be  a  lawyer,  and  has  acted 
as  his  own  attorney,  he  must  be  allowed  just  and  reasonable  compensation 
therefor.    This  latter  provision  is  new. 

In  §  2692,  also  new,  is  comprehensive  authority  for  these  administration 
expenses,  and  for  the  surrogate's  adjustment  of  them  on  the  judicial  set- 
tlement, as  to  their  legality  and  propriety: 

§  2692.     Payment  of  expenses  incurred  by  representative. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may  pay  from  the 
funds  or  estate  ia  his  h3,nds>  from  time  to  time,  as  shaJU  be  necessary,  hja  l^gal 
and  proper  expenses  of  administration  necessarily  inciirred  by  him,  including  the 
reasonable  expense  of  obtainingi  and  continuing  his  bpnd  and  the  reasonable  coun- 
sel fees  necessarily  incurred  in  the  administration  of  the  estate.  Such  expenses 
and  disbursements  shall  be  set  forth  in  his  account  when  filed,  and  settled  by  the 
sunpgate. 
New. 

In  a  final  accounting  every  item  so  incurred  is  charged.  But  when  used 
in  a  will  in  connection  with  a  pecuniary  legacy  the  rule  may  be  varied  by 
the  facts  involved. 

Thus,  a  testatrix  left  to  one  of  several  tegatees  the  sum  in  a  certain  bank 
account  "less  the  cost  of  tombstone  and  the  expenses  of  the  administration  • 
of  my  estate."    In  the  case  just  cited  it  was  held  that  this  legacy  should 
not  be  charged  with  the  transfer  tax  nor  with,  commissions  earned,  as  they 
are  apportionable  on  the  various  interests. 

Unnecessary  expenses  will  be  disallowed.  Thus  a  representative  cannot 
"gratify  a  taste  for  litigation  at  the  expense  of  the  estate."  Matter  of 
Stanton,  41  Misc.  278. 

The  usual  order  requiring  an  account  to  be  rendered  for  judicial  settle- 
ment follows  the  statute  and  directs  that  the  representative  "do  render 
an  account  of  his  proceedings  as"  executor,  or  administrator,  or  guardian, 
or  trustee.  As  has  been  well  stated,  "  Its  comprehensiveness  has  its  founda- 
tions in  its  simplicity.  It  reaches  every  part  of  his  administration  by  the 
force  of  the  terms  used."  In  re  Jones,  1  Redf.  263,  264,  and  see  opinion 
pp.  265,  268,  as  to  contents  of  such  an  account  and  the  reasons  for  every 
requirement.  See  also  Wilcox  v.  Smith,  26  Barb.  316;  St.  John's  Estate, 
1  Tuck.  126. 

§,  1124.  What  is  to  be  accounted  for. — In  preparing  his  account  the 
executor  or  other  accounting  party  must  see  to  it  that  it  includes  all  with 
which  he  is  chargeable,  otherwise,  he  may  be  required  to  account  again. 
Matter  of  Heaney,  125  App.  Div.  619.  Or  he  may  be  surcharged  on  the 
same  accounting  with  their  value.  The  objectant  has  the  burxfen  of  prov- 
ing existence  and  value  of  undisclosed  assets.    Matter  of  Sergant,  62  Misc. 
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173,  186,  and  cases  cited.  See  also  Matter  of  Miller,  64  Misc.  232.  If  he 
asks  credit  for  "uncollectible"  assets,  because  of  insolvency  of  debtor  or 
other  such  reason  the  burden  is  on  him  to  satisfy  the  court  that  it  was  un- 
collectible. Matter  of  Joost,  50  Misc.  78,  citing  Matter  of  Hosford,  27  App. 
Div.  427,.  434.  But  he  need  only  account  for  that  with  which  he  is  charge- 
able in  his  representative  capacity.  Thus,  where  a  will  conferred  upon  the 
person  named  as  executor  personally  and  not  as  executor  a  power  to  sell 
certain  real  property,  it  was  held  he  could  not  account  for  the  proceeds 
on  his  executor's  accounting,  nor  be  allowed  commissions  thereon  therein. 
Matter  of  Brown,  5  Dem.  223.  So  also,  where  an  executor  disburses  an 
annuity  out  of  a  fund  contributed  by  the  heirs,  no  trust  being  created  by 
the  will,  he  acts  as  the  agent  of  the  heirs,  and  cannot  include  the  sums 
in  his  accounting.  Matter  of  Collins,  144  N.  Y.  522.  And  an  executor 
who  is  also  made  a  trustee  by  the  will  cannot  be  compelled  as  executor 
to  account  for  the  trust.  Matter  of  Cooper,  6  Misc.  501.  If  the  executor 
collects  in  moneys,  which  the  will  gives  him  no  authority  to  administer, 
he  incurs  a  personal  liability  to  enforce  which  the  Surrogate's  Court  has  no 
jurisdiction.  Estate  of  Goetschius,  2  Misc.  278.  Thus,  if  he  sells  realty, 
lacking  the  power,  the  Surrogate  cannot  take  or  settle  his  account  as  to 
the  proceeds.  Matter  of  Sergant,  supra;  Sweeney  v.  Warren,  127  N.  Y.  426, 
435.  An  executor  being  also  the  guardian  of  an  infant  may  credit  himself 
for  the  maintenance  of  such  infants,  where  he  has  never  had  any  money 
turned  over  to  him  as  guardian.  Matter  of  Gearns,  27  Misc.  76,  77,  citing 
Browne  v.  Bedford,  4  Dem.  304.  An  execut,or  may  be  allowed  on  the  ac- 
counting moneys  paid  by  them  on  land  contracts  by  which  testator  at  his 
death  was  obligated.  Matter  of  Davis,  43  App.  Div.  331,  334.  The  rule 
is  stated  in  Champion  v.  Brown,  6  Johns.  Ch.  398.  See  also  Williams  v. 
Kinneyy  43  Hpn,  8.  But  as  to  an  administrator,  held  he  cannot  take, 
execute  or  account  for  decedent's  land  contracts.  Matter  of  Roberts,  72 
Misc.  625.  Claims  which  cannot  be  hquidated  until  the  Surrogate  passes 
upon  them  at  the  accounting  need  not  be  set  out  in  the  account.  When 
he  has  adjusted  them,  they  are  to  be  covered  by  the  decree.  Matter  of 
Kane,  64  App.  Div.  566,  571.  Good  practice  calls,  however,  for  some 
informatory  schedule  setting  out  the  items,  allowance  of  which  will  be 
claimed  or  contested  by  the  accounting  party,  so  that  those  cited  may 
examine  into  them  and  act  as  they  are  advised. 

What  he  must  account  for  are  the  assets  of  the  estate.  But  if  the  will 
works  an  equitable  conversion  of  realty,  the  proceeds  become  legal  assets 
in  the  hands  -of  the  executor  when  received  by  him,  and  he  is  accountable 
.therefor  in  the  Surrogate's  Court.  Stagg  v.  Jackson,  1  N.  Y.  206;  Hood  v. 
Hood,  85  N.  Y.  561,  570.  But  he  need  not  account  for  realty  passing  di- 
rectly to  a  devisee.    Matter  of  Gill,  42  Misc.  457. 

Where  the  decedent's  real  estate  was  devised  to  executors,  and  they  re- 
ceived the  rents  and  profits  thereof,  and  sold  part  and  received  the  pro- 
ceeds, it  was  held  that  these  moneys  were  assets  for  the  payment  of  debts 
and  for  distribution,  and  they  were  compelled  to  account  therefor  at  the 
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instance  of  judgment  creditors  of  the  estate  under  a  deficiency  judgment. 
Glacius  V.  Fogel,  88  N.  Y.  434,  445.  So  where  the  decedent  was  a  tenant 
pur  autre  vie,  his  unexpired  estate  is  a  chattel  real  and  goes  to  th6  executor 
or  administrator.  Reynolds  y.  Collin,  3  Hill,  441;  Norton  v.  Norton,  2 
Sandf.  296.  So  where  a  person  had  a  life  interest  in  certain  stock,  extraor- 
dinary dividends  declared  upon  the  stock  belonged  to  him  and  became 
a  part  of  the  assets  of  his  estate:  Woodruff's  Estate,  1  Tuck.  68.  Where 
lands  of  the  decedent  are  taken  in  exercise  of  the  right  of  eminent  domain, 
during  his  life,  the  proceeds  are  payable  to  his  executors,  if  not  paid  to 
hina  in  his  hfetime.  Ballon  v.  Ballon,  8  Week.  Dig.  363.  See  Wendel  v. 
Binninger,  132  App.  Div.  785,  and  cases  as  to  where  the  awards ,  usually 
treated  as  personalty,  is  deemed  to  retain  its  real  character,  as  when  the 
rights  and  interests  of  the  parties  are  incident  to  and  dependent  upon  the 
land,  and  not  to  be  changed  or  defeated  by  the  mere  act  of  condemnation. 
Growing  crops  are  legal  assets.  Bradner  v.  Faulkner,  34  N.  Y.  347;  Sherman 
V.  Willett,  42  N.  Y.  146;  Wadsworth  v.  Allcott,  6  N.  Y.  64.  But  it  is  needless 
to  multiply  illustrations.  The  substantive  law  is  well -and  clearly  stated 
in  the  text-books.  See,  e.  g.,  Schouler  on  Ex'rs  and  Admr's,  part  VII,  chap. 
II;  and  Am.  &  Eng.  Ency.  of  Law,  subtopics. 

INVENTORY   CONCLUSIVENESS 

§  1125.  The  assets  mentioned  in  the  inventory. — If  a  proper  inven- 
tory has  been  filed,  it  will  usually  disclose  the  principal  assets  for  which  the 
representative  is  bound  to  account;  and  presumptively,  the  value  fixed  in 
the  inventory  is  the  value  for  which  he  must  account.  Matter  of  Childs, 
26  N.  Y.  Supp.  721;  Matter  of  Shipman,  82  Hun,  108,  31  N.  Y.  Supp.  571; 
Matter  of  Maack,  13  Misc.  368,  35  N.  Y.  Supp.  109.  See  Code  Civ.  Proc, 
§  1832.  An  executor  should  be  charged  with  the  value  of  property  as 
shown  in  his  inventory  on  his  appointment  as  permanent  executor  and  not 
as  shown  on  a  prior  inventory  made  as  temporary  administrator.  Matter  of 
Tisdale,  110  App.  Div.  857.  Where,  in  the  six  months,  between  the  time 
when  executors  filed  their  accounts-as  such  and  the  time  when  a  decree  was 
entered  settling  their  accounts  and  directing  them  to  pay  the  balance  of  the 
estate  in  their  hands  to  themselves  as  trustees,  they  sold  a  leasehold  for 
double  its  inventoried  value  and  paid  over  to  themselves  as  trustees  only 
the  inventoried  value  as  being  the  amount  with  which  they  were  charged 
in  the  decree,  the  Surrogate  let  that  part  of  the  decree  and  account  stand 
but  held  that  while  thej''  might  retain  the  other  half  of  the  price  they  had 
received  they  must  thereafter  account  for  it  as  executors.  Matter  of  Miir- 
chell,  41  Misc.  603.  The  inventory  is  prima  facie  evidence  against  him, . 
both  of  what  the  assets  consist  of  and  of  their  value.  Contestant  has  the 
onus  of  establishing  an  omission.  Matter  of  Watson,  86  Misc.  588;  But 
the  inventory  is  not  conclusive  against  either  party.  The  representative 
has  a  right  to  show  that  property  was  included  in  the  inventory  which,  in 
fact,  did  not  belong  to  the  estate  (where  the  appraisers  had  failed  to  set 
apart  the  statutory  allowance  to  the  widow,  it  may  be  done  on  the  account- 
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ing.  Matter  of  Maack,  supra),  and  he  may  alpo  show  that  property  be- 
longing to  the  estate  was,,  in  fact,  of  less  value  than  the  amount  at  which  it 
was  inventoried,  and  that,  notwithstanding  his  diligence  and  fidelity,  he  has 
be^n  unable  to  reaUze  the  amounts  contained  in  the  inventory.  Code  Civ. 
Eroc,  §  1832;  Sohultz  v.  Pulver,  11  Wend.  361.  Where  debts  due  decedent, 
to  a  large  amount,  were  inventoried  as  worthless,  and  the  executors,  under 
the  advice  of  decedent's  bookkeeper,  who  was  famihar  with  the  circum- 
stances, did  not  attempt  to  collect  them  by  suit, — Held,  they  were  not 
chargeable  with  such  debts,  in  the  absence  of  evidence  that  the  debts  might 
have  been  collected.  Gillespie  v.  Brooks,  2  Redf.  349.  Where  the  surviving 
partner  is  also  the  executor  or  administrator  of  the  deceased  partner,  a 
statement  of  the  partnership  affairs  is  incidental  to  the  settlement  of  the 
accounts  of  the  executor  or  administrator,  and,  in  a  case  of  final  accounting, 
is  absolutely  necessary.  Marre  v.  Ginochio,  2  Bradf .  165.  The  books  of  the 
firm  and  the  balance  sheet,  showing  the  amount  due  the  estate,  are  evidence 
against  him  on  his  accounting.  And  if  he  claims  that  any  deduction  shall 
be  made  with  reference  to  the  uncertain  value  of  the  assets,  the  burden  is 
upon  him  to  show  what  corrections,  if  any,  are  to  be  made.  Matter  of 
Saltus,  3  Abb.  Ct.  App.  Dec- 243.  Where  the  bulk  of  a  large  estate  con- 
sisted of  stocks,  and,  fifty  days  after  the  appointment  of  administrators, 
a  general  decline  began  in  the  stockmarket,  and  it  did  not  recover  during 
the  following  year  and  the  administrators  did  not  sell  because  of  the  pro- 
spective loss  but  applied  as  soon  as  possible  for  a  judicial  settlement  of 
their  accounts,  the  Surrogate  held  that  they  were  not  chargeable  with  the 
stocks  at  their  inventory  value  and  made  them  an  allowance  to  cover  the 
decrease,  of  the  ;estate  as  having  occurred  without  their  fault.  Matter  of 
Thompson,  41  Misc.  420,  84  N.  Y.  Supp.  1111,  aff'd  87  App.  Div.  609.  So, 
where  the  representative  received  money  paid  to  him  by  mistake,  as  due 
to  the  estate,  he  is  not  chargeable  with  it  as  assets,  unless  the  person  paying 
it  has  waived  his  claim  to  recall  it.  Johnson  v.  Corbett,  11  Paige,  265.  In 
Matter  of  Pollock,  3  Redf.  101,  the  executor,  in  his  accounts,  erroneously 
charged  hinaself  with  sums  of  money,^Held,  it  did  not  prevent  him  from 
afterward,  on  his  accounting,  claiming  that  he  was  nQt  properly  chargeable 
with- them.  See  Matter  of  Rembe,  23  Misc.  44,  51  N.  Y.  Supp.  507.  In 
Betts  V.  Betts,  4  Abb.  N.  C.  324,  439,  an  agent  of  executors  reported  to  them 
the  sum  of  $475,  as  collected  from  a  tenant,  which  was  not  actually  cpl- 
lected;  and  the  executors,  in  accounting  before  the  Surrogate,  credited  the 
estate  with  that  sum.  But  the  tenant  having  failed,  and  the  sum  remaining 
uncollected,  without  fault  of  the  agent,— Held,  proper  for  the  executors 
to  repay  it,  and  charge  it  in  their  account. 

The  accountant  may  also  show  that  the  value  placed  upon  any  article 
of  the  assets  in  the  inventory  was  excessive,  but  very  clear  proof  of  this 
should  be  required.  It  is  not  enough  to  show  that  he  has  not  realized 
the  inventory  value.  Thus,  if  he  sells  assets  at  the  inventory  valuation, 
and,  instead  of  securing  payment  of  the  price,  gives  a  long  credit  with-i 
out  sufiicient  security,  and  by  this  negligence  loses  a  part  of  the  price. 
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he  is  not  entitled  to  a  diminution  of  the  valuation  upon  the  ground 
that  the  price  for  which  he  bargained  was  higher  than  he  could  have 
secured  on  a  cash  sale.  Hasbrouck  v.  Hasbrouck,  27  N.  Y.  182.  Upon  the 
same  principle,  if  the  executor  buys  in  assets  for  his  own  benefit,  though 
in  the  name  of  another  person,  at  less  than  the  inventory  price,  he  cannot 
be  allowed  to  account  at  only  the  price  fixed  by  the  sale.  In  such  a  case, 
he  is  properly  chargeable  with  the  value  of  the  assets  so  sold;  and  in  the 
absence  of  any  decisive  and  satisfactory  proof  otherwise,  the  best  evidence 
will  be  the  sworn  inventory  filed  by  the  representative  himself.  Sckenck 
V.  Dart,  22  N.  Y.  420.  In  Wright  v.  Fleming,  71  N.  Y.  612,  an  administra- 
tor's accounts  showed  a  sale  of  bonds  belonging  to  the  estate,  and  he  ac- 
counted for  the  proceeds.  In  the  absence  of  any  objection  to  thetti  or 
proof  tending  to  impeach  the  statement, — Held,  error  for  the  Surrogate 
to  charge  him  with  the  value  and  interest,  as  if  he  had  retained  them.  See 
Matter  ofYetter,  44  App.  Div.  404,  61  N.  Y.  Supp.  175,  aff'd  162  N.  Y.  615. 

§  1126.  Impeaching  inventory. — On  the  other  hand,  the  parties  in- 
terested may  show  that  assets,  other  than  those  contained  in  the  inventory, 
have  come  to  the  hands  of  the  representative,  or  might  have  come,  by  the 
exercise  of  due  care  and  attention.  The  burden  of  so  doing  is  upon  the 
contestant.  Matter  of  Mullon,  145  N.  Y.  98,  64  St.  Rep.  551;  Matter  ef 
Van  Sise,  38  Misc.  155,  77  N.  Y.  Supp.  266.  Code  Civ.  Proc,  §  1832,  relat- 
ing to  the  rebuttal  of  inventories,  was  not  designed  to  operate  upon  an  ac- 
counting where  an  administrator's  management  of  his  trust  is  upon  trial. 
Matter  of  Woodworth,  5  Dem.  156.  The  inventory  may  be  rebutted  by 
showing  that  the  account  which  the  representative  renders  is  false  or 
erroneous  in  the  omission  of  assets  received,  or  which  ought  to  have  been 
received,  or  by  showing  that  the  accounting  party  has  intentionally  failed 
to  account  for  parts  of  the  estate,  or  made  himself  liable  by  wrong  dealing 
or  negligence.  Hasbrouck  v.  Hasbrouck,  s^ipra;  Halsted  v.  Hyman,  3  Bradf . 
426;  Montgomery  v.  Dunning,  2  id.  220.  See  Matter  of  Tobin,  40  St.  Rep. 
366,  16  N.  Y.  Supp.  462.  The  mere  fact  that  decedent  owned  certain  prop- 
erty some  years  before  her  death,  does  not  authorize  the  presumption  that 
she  died  the  owner  of  k.   Matter  of  Ryalls,  80  Hun,  459,  30  N.  Y.  Supp.  455. 

§  1127.  Assets  not  in  inventory. — Where  the  existence  of  other  assets 
is  alleged,  for  which  the  representative  has  not  accounted,  the  Surrogate 
has,  of  course,  jurisdiction  to  determine  the  question;  and  if  the  represent- 
ative, admitting  that  the  articles  referred  to  belonged  to  the  decedent, 
sets  up  a  gift  by  the  decedent  to  him  before  death,  the  Surrogate  has 
jurisdiction  to  determine  the  question  of  a  gift  as  necessarily  incidental 
to  the  settlement  >of  the  accoimts,  and  making  a  decree  for  distribu- 
tion. Merchant  v.  Merchant,  2  Bradf.  432,  437;  Doty  v.  Willson,  47 
N.  Y.  580;  Fmder  v.  Lockwood,  3  .Redf.  465;  Matter  of  BarefiM,  177 
N.  Y.  387.  So,  too,  a  person  interested  in  the  estate  as  a  widow  or 
next  of  kin,  who  has  presented  to  the  appraisers  an  article,  under  the 
belief  that  it  was  a  part  of  the  property  of  the  decedent,  is  not  necessarily 
estopped  by  the  appraisal;  but  may  subsequently,  on  being  advised  of  his 
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own  title  thereto,  interpose  his  claim.  Sanford  v.  Sanford,  5  Lans.  486, 
61  Barb.  293.  Compare  Van  Slooten  v.  Wheeler,  140  N.  Y.  624.  See 
Matter  of  Myers,  36  App.  Div.  625,  55  N.  Y.  Supp.  168.  For  a  case  where 
the  representative  deposited  her  own  moneys  in  the  testator's  bank  ac- 
count and  it  was  sought  to  add  them  to  the  iaventory,  see  Matter  of  Ship- 
man,  82  Hun,  108.  It  will  often  happen  that  assets  have  been  acquired 
since  the  filing  of  the  inventory,  the  existence  of  which  was  unknown  at 
the  time,  or  depended  on  a  contingency,  making  their  inventory  and  ap- 
praisal impracticable.  In  case  of  an  equitable  conversion,  the  executor 
has,  by  virtue  of  his  office,  the  administration  of  both  kinds  of  property, 
real  and  personal,  and  should  account  for  all  as  assets.  Matter  of  Mitchell, 
61  Hun,  372,  16  N.  Y.  Supp.  180.  See  Shuttleworth  v.  Winter,  55  N.  Y.  624, 
631.  The  Surrogate  has  power  to  compel  an  executor  to  account  for  pro- 
ceeds resulting  from  the  exercise  of  a  discretionary  power  to  sell  real  estate. 
Matter  of  Cutting,  N.  Y.  Daily  Reg.,  Nov.  18,  1885.  A  general  devise  to 
executors  to  sell  and  distribute,  in  a  specified  way,  the  proceeds  of  real 
estate,  does  not  convert  it  into  personalty,  so  as  to  make  them  account- 
able for  such  as  has  not  been  sold,  as  personalty  upon  their  final  account- 
ing, and,  if  a  sale  is  not  made  within  a  proper  time,  the  remedy  is  by  ap- 
plication to  the  court  to  compel  it.  Matter  of  Hunter,  3  Redf .  175.  As  to 
powers  of  personal  representatives  with  respect  to  real  estate  and  their 
accountability  for  rents  and  profits,  see  ante,  page  886  et  seq.  The  represent- 
ative is  not  chargeable  with  the  value  of  chattels,  in  the  use  of  which  the 
testator  has  given  a  life  estate  to  one  person,  with  remainder  over  to  others. 
The  remedy  of  the  remaindermen  is  not  against  the  representative,  but, 
in  case  of  danger  to  the  chattels,  to  require  the  life  tenant  to  give  security. 
Matter  of  Place,  1  Redf.  276.  See  Earle  v.  Earle,  73  App.  Div.  300,  76 
N.  Y.  Supp.  851.  Under  a  will  which  gave  to  trustees  a  farm  and 
farming  utensils  and  Uve  stock  for  the  use  of  testator's  son, — Held,  that 
the  trustees  were  not  chargeable  to  the  remainderman  for  the  personal 
property  because  they  gave  it  into  the  custody  of  the  son.  Matter  of  Wash- 
bon,  38  St.  Rep.  619,  14  N.  Y.  Supp.  672.  Having  already  treated,  as  fully 
as  was  thought  to  be  necessary,  of  the  quantity  of  the  estate,  and  what 
assets  executors  and  administrators  are  accountable  for,  it  will  be  unneces- 
sary to  purgue  the  subject  any  further  here. 

§  1128.  Same — ^Profit  or  loss. — The  Code  provides: 

§2733.     Accounting  for  profit  and  loss. 

No  profit  shall  be  made  by  an  executor,  administrator,  guardian  or  testamentary 
trustee  by  the  increase,  nor  shall  he  sustain  any  loss  by  the  decrease  or  loss,  \Yithout 
his  fault,  of  any  part  of  the  estate  or  fund;  but  he  shall  account  for  such  increase, 
and  be  allowed  for  such  decrease  or  loss  on  the  settlement  of  his  accounts. 

From  former  §§  2717,  2729  of  this  Code,  in  part. 

The  accotmt  must  thus  show  all  increment  of  the  estate.  No  executor 
or  trustee  can  pay  himself  bonus  or  commissions  or  compensation  in  deal- 
ing with  the  trust  estate  except  subject  to  the  scrutiny  and  action  of  the 
court.    Matter  of  Sandrock,  49  Misc.  371,  and  cases  cited.    Section  2733 
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provides  that  the  representative  shall  neither  profit  by  an  increase  nor 
suffer  by  a  decrease  (without  his  fault)  of  any  part  of  the  estate.  He  miist 
account  for  the  one  and  be  allowed  for  the  other.  In  Matter  of  Thompson, 
41  Misc.  420,  the  estate  securities  had  greatly  depreciated  because  of:a 
great  and  general  "slump"  in  the  market.  The  court  cut  the  Gordian 
Knot  by  decreeing  distribution  in  kind  and  leaving  to  each  beneficiary  the 
responsibility  of  realizing  at  a  loss  or  holding  for  a  rise! 

In  Matter  of  Mitchell,  41  Misc.  603,  executors  accounted  and  were  di- 
rected to  pay  themselves  as  trustees  so  much  cash,  which  included  the 
inventory  value  of  a  leasehold.  But  they  reahzed  twice  the  value  on  the 
sale  of  the  leasehold  but  did  not  pay  it  to  themselves  as  trustees.  Held, 
they  were  still  liable  for  such  excess,  withheld,  as  executors. 

§  1129.  Same — ^Assets  of  the  estate — Savings  bank  accounts. — (See 
ante.  Ascertaining  the  Estate.)  The  limitation  on  size  of  interest- 
bearing  accounts  in  savings  banks  has  resulted  ia  the  multiphcation  of 
accounts  by  individuals  under  sundry  names  or  capacities,  primarily  to 
secure  the  4%  interest  on  sums  in  excess  of  the  bank's  limit.  The  words 
"in  trust"  followed  by  real  or  fictitious  beneficiaries  often  tend  to  compli- 
cate the  question  and  expose  representatives  to  serious  trouble  and  often 
to  the  expense  of  litigation.  , 

When  the  executor  or  administrator  is  als6  the  "survivor"  named  in  a 
joint  account  or  the  beneficiary  of  an  "in  trust"  account  the  question  has 
to  come  up.  It  may  affect  the  transfer  tax  for  one  thing.  The  cases  are 
voluminous.    A  few  citations  will  put  the  reader  on  the  track. 

Surrogate  Thomas  reviewed  the  cases  as  to  whether  a  trust  interest  was 
created  in  Matter  of  Estate  of  P-  V.  Smith,  N.  Y.  L.  J.,  March  13,  1903. 
The  account  was  in  name  of  A  in  trust  for  B. 

In  Matter  of  Finn,  44  Misc.  622,  a  widow,  administratrix,  took  individual 
possession  of  three  of  decedent's  savings  banks  pass  books  in  his  name 
"in  trust  for"  herself,  and  also  of  a  fourth  in  their  joint  names,  J.  F.  or 
M.  F.  Held  they  were  none  of  them  the  property  of  the  estate.  See  opin- 
ion and  cases. 

If  the  "in  trust  for"  form  is  so  accompanied  by  delivery  and  acts  or 
conduct  sufficient  to  create  a  valid  trust  the  estate  has  no  right  in  the  ac^ 
count.  See  Matter  of  Biggars,  39  Misc.  426.  But  if  it  be  a  mere, "  tenta- 
tive trust"  and  revocable,  it  cannot  become  irrevocable,  presumptively 
or  in  fact,  until  the  depositor's  death,  or  until  he  by  unequivocal  gift  or 
act  or  declaration  equivalent  thereto  divests  himself  of  any  right  in  or 
control  of  the  account.  See  Matter  of  Totten,  179  N,  Y.  112,  and  cases 
examined.  Matter  of  Dwyer,  112  App.  Div.  195;  Matter  of  Barejield,  177 
N.  Y.  387;  Matter  of  Davis,  119  App.  Div.  35.  See  Kelly  v.  Beers,  194 
N.  Y.  49,  two  cases  when  account  was  payable  to  deceased  and  her  daughter 
"of  the  survivor."  In  Matter  of  Schroder,  N.  Y.  L.  J.,  March  20,  1912, 
the  facts  showed  the  form  of  the  deposit  to  be  for  purposes  of  convenience 
in  drawing  and  not  with  any  purpose  of  conferring  ownership.  See  also 
Matter  of  Bolin,  136  N.  Y.  177;  Matter  of  Wylkens,  144  App.  Div.  803. 
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But  in  Tierney  v.  Fitzpatrick,  195  N.  Y.  433,  held  that,  as  against  the 
"beneficiary,"  declarations,  subsequent  to  the  opening  of  the  account, 
made  by  decedent  depositor  were  inadmissible.  In  that  case  the  declara- 
tions were  calculated  to  negative  the  trust. 

The  trust  created  by  such  conduct  is  often  styled  a  "tentative"  one. 
So  if  the  beneficiary  die  before  the  original  depositor  the  trust  dies,  unless 
the  deposit  was  accompanied  by  some  proved  and  tmequivocal  act  or 
declaration.  See  Matter  of  Duffy,  127  App.  Div.  74,  and  cases  examined. 
Delivery  is  the  fundamental  fact.  Ibid.,  and  see  Matter  of  Quinn,  N.  Y. 
L.  J.,  Nov.  25,  1911. 

§1130.  Vouchers. — The  rules  as  to  vouchers  are  simple.  Formerly,  the 
uncontradicted  oath  of  the  accoimting  party  would  support  payments  of 
items  less  than  twenty  doUars  in  amount  severally,  and  not  exceeding  in  the 
aggregate  upon  the  whole  administration  five  hundred  dollars.  Former 
§  2729,  subd.  1;  Metzger  v.  Metzger,  1  Bradf.  266;  Ticket  v.  Quinn,  1  Dem. 
425, 431 ;  Smith  v.  Bixhy,  5  Redf .  196.  If  he  had  vouchers  for  such  items  un- 
der twenty  dollars,  he  must,  however,  file  them.  Orser  v.  Orser,  5  Dem.  21  ; 
Matter  of  Woodward,  69  App.  Div.  286,  291.  The  fact  that  the  vouchers 
are  very  numerous  did  not  avoid  their  being  filed.  Matter  of  Wicke,  74 
App.  Div.  221.  And  the  failure  to  file  them  was  proper  ground  for  a  timely 
motion  to  vacate  a  decree  settling  the  account.  Ibid.  But  for  such  items 
aggregating  in  excess  of  five  hundred  dollars,  or  where  the  amount  of  the 
payment  was  over  twenty  dollars  but  no  voucher  was  taken,  or  having  been 
taken  was  lost  or  destroyed,  the  facts  as  to  payment  must  be  satisfactorily 
proven  by  competent  evidence.  Matter  of  Rowland,  5  Dem.  216.  This 
meant,  of  course,  legal  proof.    Matter  of  Wilbur,  27  Misc.  126. 

Now,  by,  new  §  2731,  on  return  of  the  citation  any  party  may  demand, 
in  writing,  the  production  and  filing  of  vouchers  for  the  payment  of  any 
amount  set  up  in  the  account,  whereupon  the  accountant  "  shall  produce 
and  file  such  voucher  or  make  satisfactory  proof  of  such  payment."  The 
best  evidence  is  that  of  the  person  to  whom  he  made  the  payment.  But 
"if  that  person  is  dead  or  cannot,  after  diUgent  search  be  found,"  then  any 
competent  evidence  may  be  offered  other  than  the  accounting  party's  own 
oath  or  that  of  his  wife.  This  provision  may  be  waived,  and  is  waived  if 
the  contestant,  himself,  calls  the  executor  as  a  witness  on  the  disputed 
item.  Rose  v.  Rose,  6  Dem.  26,  28.  The  Surrogate  must  be  "satisfied 
that  the  charge  is  correct  and  just."  See,  for  discussion  of  character  of 
proof  required.  Matter  of  Davis,  A3  App.  Div.  331,  333. 

Theljurden  is  on  a  contestant  of  impeaching  an  expenditure  made  by 
the  accounting  party  for  which  a  voucher  is  produce^,  such  as  a  debt  of 
decedent,  showing  upon  its  face  the  nature  of  the  expenditure  and  its 
reasonableness.  Matter  of  White,  6  Dem.  375,  388,  and  cases  cited;  Matter 
of  Hosford,  27  App.  Div.  427,  433;  Matter  of  Dittrich,  53  Misc.  511.  In  the 
Hosford  case  the  court  says:  "The  burden  of  proving  a  claim  made  by  an 
accountant  to  be  allowed  for  counsel  fees  or  other  expenses  rests  upon 
him  .  .  ."  he  must  show  "what  the  services  were,  that  they  were  cen- 
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essary,  and  of  the  value  charged."  The  court  cites  JouniauU  v.  Ferris, 
2  Dem.  320;  Willson  v.  Willson,  2  Dem.  462;  St.  John  v.  McKee,  2  Dem. 
236;  Raymond  v.  Dayton,  4  Dem.  333;  Casey's  Estate,  6  N.  Y.  Supp.  608. 
The  distinction  is  this: 

Expenses  paid  must  be  shown  to  be  actual,  necessary  and  reasonable. 

Debts  paid  must  be  shown  to  be  actual  and  enforceable.  See  also  Matter 
of  Smith,  1  Misc.  269,  280. 

If  the  voucher  is  not  denied  by  objection,  the  accounting  party  need  not 
estabUsh  the  payment  further  than  by  the  voucher.  Boughton  v.  Flint, 
74  N.  Y.  476.  In  this  case,  Rapallo,  J.,  held,  at  p.  485:  "The  accounting 
party  is  not  bound  to  establish  payments  for  which  she  presents  vouchers 
unless  they  are  denied  by  objections,  and  the  burden  of  impeaching  such 
payments  is  on  the  contestants.  If  the  objections  filed  are  insufficient, 
the  Surrogate  may  allow  further  objections  to  be  filed  from  time  to  time." 
Matter  of  War r in,  56  App.  Div.  414,  417;  Matter  of  Frazer,  92  N.  Y.  239; 
Valentine  v.  Valentine,  4  Redf.  265;  Carroll  v.  Hughes,  5  Redf.  337;  Lock- 
wood  V.  Thome,  18  N.  Y.  285;  Schutz  v.  Morette,  146  N.  Y.  137;  Matter  of 
Callahan,  152  N.  Y.  320.    So  may  the  referee,  if  one  be  appointed. 

Vouchers  may  be  impeached  upon  any  ground  going  to  the  fact  of  pay- 
ment, the 'reasonableness  of  the  expenditure,  or  the  legality  thereof.  The 
objection  may  show  that  the  signature  to  the  voucher  is  a  forgery,  or  that 
the  amount  it  represents  was  not  in  fact  due  or  payable.  Estate  of  Butler, 
39  N.  Y.  St.  Rep.  851.  Charles  P.  Daly,  Surr.,  held  {Broome  v.  Van  Vook, 
1  Redf.  444,  446),  that  in  the  absence  of  vouchers  he  must  disallow  an  ex- 
penditure upon  a  conflict  of  testimony  between  the  executor  (who  swore 
he  made  the  payment)  and  the  person  to  whom  he  claimed  to  have  paid 
it  (who  denied  having  received  it).  The  question  was  presented  before 
Ransom,  Surr.  {In  re  Langlois's  Estate,  2  Connoly,  481),  of  the  power  of  the 
Surrogate  to  approve  an  account  when  no  vouchers  whatever  were  pro- 
duced. The  proof  required  was  held  to  be  such  as  would  satisfy  the -Sur- 
rogate. In  this  case,  however,  the  objection  raised  was  purely  technical, 
and  the  evidence  not  in  fact  conflicting. 

In  Matter  of  Cruder,  34  N.  Y.  Supp.  191,  it  was  held  that  an  item  of  $100, 
paid  for  hotel  bills  of  the  decedent  could  not  be  allowed  on  the  unsupported 
testimony  of  the  accoimting  administratrix,  there  being  no  voucher  what- 
ever. 

In  Matter  of  Gerow's  Estate,  23  N.  Y.  Supp.  847,  the  rule  was  fully  elabo- 
rated that  the  evidence  in  support  of  an  unvouehed  item  must  be  competent 
evidence  other  than  the  oath  of  the  accounting  party.  See  p.  850,  citing 
Tickel  v.  Quinn,  1  Dem.  425;  In  re  Rowland,  5  Dem.  216;  In  re  Topping's 
Estate,  14  N.  Y.  Supp.  495-498;  In  re  Taft's  Estate,  8  N.  Y.  Supp.  282, 
283;  Willcox  v.  Sfnith,  26  Barb.  316;  In  re  Hertf elder's  Estate,  1  Law. 
Bull.  96. 

The  statutory  rule  is  stringent  but  has  been  reasonably  interpreted. 
For  example,  in  Matter  of  Nichols,  4  Redf.  284,  288,  it  was  held  that  an 
executor  could  not  be  expected  to  prove  to  whom  he  had  paid  out  various 
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items  of  car  fares  and  railroad  fares,  expended  necessarily  in  business  of 
the  estate,  or  to  produce  vouchers  therefor;  but  such  disbursements  were 
allowed. 

It  has  been  also  held  that  an  executor  is  not  bound  to  require  vouchers 
of  a  creditor  whose  claims  are  attested  by  the  testator's  books  and  sworn 
by  the  executor  to  be  correct  and  due.  Gillespie  v.  Brooks,  2  Redf.  349. 
The  legality  of  payments  is  a  proper  issue  to  raise.  An  executor  may  not 
charge  in  his  account  items  not  constituting  a  legal  charge  upon  the  funds 
in  his  hands.  Matter  of  Selleck,  111  N.  Y.  284,  287.  Such  are,  for  instance, 
payments  of  taxes  not  a  hen  on  property  of  the  testator,  at  the  time  of  his 
death,  or  taxes  upon  property  not  owned  by  the  testator.  Ibid.  Even  if 
he  makes  such  payments  at  the  request  of  the  heirs,  it  will  be  deemed  to 
be  a  personal  transaction,  and  not  properly  to  be  incorporated  into  his 
accounting.  The  liability  of  an  executor  to  pay  taxes  does  not  depend 
upon  when  the  tax  became  a  lien,  but  upon  whether  the  decedent  became 
personally  liable  for  the  same  under  the  statute  before  his  death.  Matter 
of  Franklin,  26  Misc.  107,  109;  Mygatt  v.  Washburn,  15  N.  Y.  316;  Rundell 
V.  Lakey,  40  N.  Y.  513;  Matter  of  Babcock,  115  N.  Y.  450.  Where  it  is  ob- 
jected that  notes  paid  by  the  accounting  party  were  fictitious,  it  is  held 
the  burden  of  proving  honest  payment  is  upon  him.  Matter  of  Koch,  33 
Misc.'  153.  Whether  or  not  to  file  objections  to  an  account  after  examin- 
ing the  same,  is  often  a  serious  question,  with  guardians  especially. 

The  contesting  of  certain  items  may  involve  the  estate  in  referee's  fees, 
in  per  diem  allowances,  and  in  costs  which  may  amount  to  more  than  the 
amount  to  be  saved  to  the  contestant's  share.  It  has  been  held  that  a 
guardian,  in  such  case,  may  have  a  preliminary  examination  of  the  account- 
ing party  before  filing  his  objections  {Robert  v.  Morgan,  4  Dem.  148),  in 
order  to  determine  the  propriety  of  so  doing. 

Mr.  Redfield  observed  (Redfield,  7th  ed.,  §  984) :  "The  lack  of  vouchers 
is  not  necessarily  an  insuperable  objection  to  passing  the  accounts.  The 
Surrogate"  (and  we  may  add,  his  referee)  "by  reason  of  the  nature  of  his 
office,  may,  by  evidence  morally  admissible,  ascertain  where  truth  and 
justice  lies,  and  decree  accordingly."  See  Matter  of  Langlois,  2  Connoly, 
481.  In  that  case,  the  books  of  a  deceased  executrix  were,  without  objec- 
tion, received  in  evidence  in  support  of.  the  account  of  her  successors,  and 
contestants'  coimsel  orally  admitted  in  open  court  the  correctness  of  the  ac- 
count. In  Matter  of  Wagner,  119  N.  Y.  31,  the  remark  of  Gray,  J.,  though 
obiter,  commends  itself:  "The  general  jurisdiction  conferred  upon  the 
Surrogate's  Court  in  matters  relating  to  the  conduct  of  executors  and 
administrators  would  seem  meaningless,  if  not  an  absurdity,  if  it  did  not 
comprehend  the  right  to  decree  intelligently,  and  upon  equitable  principles, 
and  to  order  their  conduct  upon  principles  of  justice  and  of  reason."  In 
Willcox  V.  Smith,  26  Barb.  343,  after  stating  the  stringent  rules  to  which 
executors  and  administrators  are  held  in  establishing  their  accounts,  and 
pronouncing  them  "eminently  just,"  the  court  said  these  rules  "should 
not  be  departed  from  except  in  cases  of  the  most  urgent  necessity,  and  in 
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order  to  prevent  absolute  injustice."    But  see  Matter  of  Gerow,  23  N.  Y. 
Supp.  847. 

§  1131.  Neglect  to  set  apart  exempt  property. — In  accounting  for  his 
administration  the  executor  or  administrator  may  be  required  to  show 
performance  of  every  legal  duty  laid  upon  him.  One  such  duty  is  that  of 
setting  apart  exempt  property  to  a  surviving  husband,  wife  or  child.  The 
Code  provides: 

§  2671.     Procedings  to  compel  set-off  of  exempt  property. 

Where  an  executor  or  administrator  has  failed  to  set  apart  property  for  a  surviv- 
ing husband,  wife  or  child,  as  prescribed  by  law,  the  person  aggrieved  may  present 
a  petition  to  the  surrogate's  court,  setting  forth  the  failure  and  praying  for  a  decree 
requiring  such  executor  or  administrator  to  set  apart  the  property  accordingly;  or,, 
if  it  has  been  lost,  injured  or  disposed  of,  to  pay  the  value  thereof,  or  the  amount  of 
the  injury  thereto,  and  that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  sufBcient  cause  is  shown,  he  must 
issue  a  citation  accordingly.  On  the  return  of  the  citation,  the  surrogate  must 
make  such  a  decree  in  the  premiseaas  justice  requires.  In  a  proper  case,  the  decree 
may  require  the  executor  personally  to  pay  the  value  of  the  property,  or  the  amount 
of  the  injury  thereto.    Former  §  2724,  Code  Civ.  Proc.  modified. 

This  exemption  is  covered  by  §  2670  of  the  Code,  quoted  and  discussed', 
ante.  The  failure  of  the  appraisers,  to  set  apart  the  exempt  property, 
does  not  divest  a  widow  of  her  rights.  She  is  not  bound  to  move  for  an 
amendment  of  the  inventory.  Nor  must  she  make  the  application  con- 
templated by  the  first  part  of  §  2671.  The  question  can  be  adjusted  on 
the  accounting  by  the  express  letter  of  that  section.  Matter  of  Maack, 
13  Misc.  368,  374.  Matter  of  Baird,  126  App.  Div.  439,  443.  Where-the 
widow  herself  is  executrix  she  ought  to  wait  until  the  accounting  to  have 
her  exemptions  adjusted.-  Matter  of  Warner,  53  App.  Div.  565,  571. 

The  right  to  property  which  ought  to  be  set  apart  as  exempt  is  an  ab- 
solute right,  and  becomes  so  at  the  death  of  the  decedent.  Vedder  v. 
Saxton,  46  Barb.  188.  The  representative's  only  right  to  it  is  a  right  of 
possession  for  purpose  of  including  it  in  his  inventory.  Ibid.,  and  Voelckner 
V.  Hudson,  1  Sandf.  215.  It  is  a  right  that  cannot  be  divested  by  the  will, 
nor  does  a  widow  lose  it  by  accepting  a  provision  under  the  will.    Ibid. . 

Section  2735,  quoted  below,  ends  by  providing  that  the  decree 

"...  may  also  award  to  a  surviving  husband,  wife  or  child,  the  same 
relief  .  .  .  which  may  be  awarded  ...  as  prescribed  in  §  2671.  ..." 

Upon  the  accounting,  however,  the  executor  or  administrator  cannot 
be  credited  exempt  articles  not  actually  set  apart.  If  they  were  not  so 
set  apart  a  special  application  can  be  forthwith  made  under  §  2671.  Corn- 
well  V.  Deck,  2  Redf .  87.  In  such  a  case  the  creditors  and  next  of  kin  should 
have  notice.  Ibid.  If  the  executors  not  only  did  not  set  apart  the  property 
which  should  have  been  exempt,  but  sold  it,  they  must  account  to  the 
person  entitled  for  the  proceeds.  Code  Civ.  Proc,  §2671;  Sheldon  v. 
Sheldon,  8  N.  Y.  31. 

This  is  a  different  point  than  that  involved  in  the  claim  occasionally 
made  where  the  articles  a  widow,  for  example,  asks  to  have  set  apart  to 
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her  use  are  not  in  the  estate,  and  their  equivalent  in  cash  is  asked  of  the 
executors.  This  is  properly  allowed  where  the  facts  justify  it.  See  dis- 
cussion of  §  2670,  ante. 

If  it  appear  that  the  articles,  or,  in  a  proper  case,  the  pecuniary  equiva- 
lent were  actually  tendered  and  refused,  the  executor  is  entitled,  having 
acted  thereon,  and  delivered  the  same  to  the  next  of  kin,  to  be  protected 
against  a  change  of  mind  on  the  accounting.  Matter  of  Campbell^  96  App. 
Div.  561.  See  Matter  of  Baird,  supra.  The  right  being  statutory  and  per- 
sonal, the  six  years'  statute  of  limitations  applies  and  governs.  Ibid. 
The  refusal  is  a  waiver,  and  binds  the  husband  or  wife  and  their  represent- 
atives.   Ibid. 

§  1132.  The  schedules  of  the  account. — The  form  of  executor's  account 
shown  in  §  1122,  above,  indicates  what  the  schedules  of  such  an  accouht 
ought  to  contain.  Those  in  a  trustee's  account  may  be  far  more  complex. 
They  may  have  to  set  forth: 

I.  (a)  The  property,  securities  or  moneys  constituting  the  principal  of 
the  personal  estate  at  the  testator's  death,  or  at  the  time  of  the  next  pre- 
ceding judicial  settlement. 

(6)  The  amount  if  any  of  accumulated  income  with  which  they  may 
have  been  debited  in  the  next  preceding  judicial  settlement  as  income 
from  the  personal  property. 

(c)  The  real  property  held  by  them  pursuant  to  the  terms  of  the  trust. 

(d)  The  accumulated  rents  and  profits  of  su!ch  real  property  with  which 
they  may  have  been  debited  on  the  next  preceding  judicial  settlement. 

II.  (a)  The  additions  to  or  any  increase  in  personal  principal. 
(6)  The  additions  to  or  any  increase  in  personal  income. 

(c)  The  additions  to  or  any  increase  in  corpus  of  real  projperty, 
{d)  The  additions  to  or  any  increase  in  income  from  real  property. 

III.  When  the  trustees  have  held  real  estate  mortgages,  a  schedule 
should  be  set  apart  for  them,  showing  payments  of  interest,  increase  or 
reductions  in  amounts  outstanding,  foreclosures,  etc. 

These  and  cognate  schedules  should  be  capable  of  being  summarized  as 
containing  statements  of  all  for  which  the  trustees  are  legally  accountable 
both  on  account  of  the  principal  and  of  the  income  of  the  estate.  The 
schedules  of  disbursements  should  on  the  other  hand  substantially  show: 

(a)  All  moneys  paid  out  of  principal  or  income  on  account  of  necessary 
expenses  of  administration,  with  the  reason  or  object  of  each  expenditure. 

(h)  All  payments  made  upon  the  real  property  of  the  trust,  such  as 
taxes,  assessments,  repairs,  rents,  commissions,  insurance,  etc.,  with  the 
reason  and  object  of  each  expenditure. 

(c)  All  payments  out  of  income  to  legatees  or  other  beneficiaries. 

(d)  All  payments  out  of  principal  to  legatees  or  other  beneficiaries. 
These  schedules  are  merely  illustrative,  and  the  order  in  which  they  are 

stated  is  a  minor  matter.  There  should  always  be  the  additional  schedule, 
showing  the  property  of  every  character  remaining  in  the  hands  of  the 
accounting  party  for  further  administration  or  distribution,  and  the  sched- 
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ule  of  all  persons  entitled  as  husband  or  widow,  legatees,  devisees,  or 
next  of  kin,  to  any  share  in  the  estate  under  the  will,  with  their  place  of 
residence,  degree  of  relationship,  their  age,  and  if  minors,  whether  they 
have  guardians  or  not.  As  has  been  already  intimated,  this,  or  a  similar, 
schedule  should  show  what  allowance  the  executor  will  claim  on  his  ac- 
counting for  his  reasonable  expenses  such  as  legal  fees,  etc.  Matter  of 
Kane,  64  App.  Div.  566,  571.  The  amount  cannot  always  be  even  ap- 
proximated; but  its  character  should  be  indicated. 

The  vouchers  should  be  arranged  so  as  to  correspond  with  the  schedules, 
particularly  if  there  is  any  hkeUhood  of  contest.  Thus  if  schedule  G 
should  be  described  as  containing  all  payments  of  taxes,  assessments, 
water  rates,  etc.,  made  on  the  trust  estate,  the  vouchers  for  all  such  pay- 
ments should  properly  be  strapped  together  and  lettered  to  correspond. 
This  will  f aciUtate  the  court  and  the  referee  in  any  determination  upon  ob- 
jection being  made,  as  to  the  sufficiency  of  vouchers. 

The  delays  in  accounting  proceedings  are  not  infrequently,  due  to  an 
indifferent  preparation  of  the  account  itself,  and  an  unsystematic  ar- 
rangement of  the  vouchers. 

It  is  the  duty  of  a  special  guardian  to  examine  all  vouchers  for  pay- 
ments affecting  the  interests  of  his  infants.  His  report  is  under  oath.  If 
he  discovers  that  vouchers  are  missing,  or  clearly  defective,  or  improper, 
he  should  interpose  objection  and  may  thus  place  the  responsibihty  upon 
the  court  or  referee.  Still,  in  view  of  the  fact  that  a  contest  is  costly  to 
the  estate,  good  faith  requires  that  he  act  with  discretion  and  exercise  his 
judgment.  He  is  bound  to  assume  the  responsibility  of  his  office,  and  may 
often  fully  discharge  his  trust  by  careful  examination  and  avoid  the 
necessity  of  objections. 

The  special  guardian,  moreover,  is  a  gwast-judicial  officer.  If  the  ob- 
jection, though  vahd,  raises  an  issue  which  adult  parties  have  not  raised 
and  yet  the  allowance  of  which  would  not  benefit,  nor  the  disallowance 
prejudice  his  ward's  interests,  he  has  no  right  to  involve  the  general  estate 
in  the  expense  of  contesting  what  under  the  circumstances  is  an  academic 
issue. 

The  special- guardian  should  not  allow  himself  to  be  made  the  stalking 
horse  of  adult  parties  unwilling  to  litigate  openly.  His  aflSdavit  of  fideUty 
to  his  infant  runs  in  spirit  to  the  court  as  well. 


CHAPTER  III 

F.  THE  PROCEDUBB  ON  ACCOUNTINGS 

§  1133.  Initiating  the  proceeding. — We  have  already  indicated  the 
persons  by  whom  the  various  accounting  proceedings  may  be  initiated, 
and  the  cases  in  which  the  rehef  of  judicial  settlement  may  be  had.  The 
provisions  of  the  Code  as  to  the  conduct  of  these  accountings  are  here  to 
be  discussed. 

§  1134.  The  petition. — In  the  preceding  chapter  is  a  precedent  for  the 
account.  The  petition  blanks  in  all  normal  proceedings  are  provided  by 
the  various  Surrogates'  offices.  The  vital  part  is 'that  setting  forth  the 
jurisdictional  facts  under  §  2521  which  applies  to  all  petitions  ahke.  The 
paragraph  that  requires  special  care  is  subd.  2  of  §  2521:  "the  facts  upon 
which  the  jurisdiction  of  the  court  depends  to  entertain  the  appUcation 
and  grant  the  relief  asked  for." 

Whatever  the  nature  of  the  proceeding  then,  intermediate  or  final, 
voluntary  or  compulsory,  there  are  averments  formal,  and  averments 
vital,  all  required,  but  the  latter  are  the  jurisdictional  averments. 

To  illustrate.  A  general  guardian  by  his  last  annual  inventory  and  ac- 
count filed  in  January  shows  that  he  has  expended  the  fund,  reporting  a 
balance  of  say  $45.00.  In  the  February  examination  of  the  accounts, 
under  §  2662,  the  fact  develops.  The  special  examiner  may  have  data 
available  in  the  annual  account  to  base  a  report  that  the  guardian  is  prac- 
tically/wnciMs,  i.  e.,  that  under  §  2726,  subd.  2,  c,  "his  powers  have  ceased." 
Or,  he  may  jump  at  the  conclusion  that  he  has  wasted  the  fund.  In  either 
case  his  duty  is  to  report  to  the  Surrogate.  And  whether  they  proceed 
under  §  2663  to  "a  more  full  or  satisfactory  inventory  or  account"  on 
which  the  real  condition  is  disclosed,  or  not,  the  ultimate  goal  will  be  the 
accounting  and  termination  of  his  authority. 

If  a  special  guardian  has  been  appointed,  under  §  2663,  he  may  petition, 
under  the  same  section,  for  the  removal  of  the  guardian.  This  itself  would 
lead  to  an  account.  On  the  other  hand,  and  the  most  likely  event,  the 
guardian  himself  would  petition,  under  §  2729,  subd.  2,  b. 

Thus  the  facts  leading  to  the  proceeding  are  the  facts  to  aver.  The  ini- 
tial averment  will  be  as  to  the  source  and  nature  of  the  accountant's 
trust;  the  date  of  his  letters  usually  satisfies  the  requirement,  if  alleged 
as  from  the  court  of  the  Surrogate  to  whom  the  petition  is  presented, 
since  his  jurisdiction  is  exclusive  under  §2514:  "Jurisdiction,  on?e  duly 
exercised  over  any  matter  by  a  Surrogate's  Court,  excludes  the  subsequent 
exercise  by  another  Surrogate's  Court  over  the  same  matter,  and  all  its  in- 
cidents, except  as  otherwise  specially  prescribed  by  law." 
§§  1133,  1134  1401 
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The  secondary  averments  must  relate  to  the  occasion  for  the  appeal 
to  the  jurisdiction.  In  the  case  assumed,  supposing  the  guardian  petitions, 
he  will  aver,  preferably  in  the  language  of  the  Code,  that  "he  has  properly 
used  and  expended  all  of  the  estate  of  the  infant,"  if  proper,  adding  "  pur- 
suant to  orders  of  the  court  duly  made  and  entered,"  giving  the  dates. 

§  1135.  Same. — Again,  take  the  case  of  a  testamentary  trustee.  The 
primary  averments  are  similar.  The  secondary  averments,  e.  g.,  under 
§  2726,  subd.  3,  b,  would  relate  to  the  will,  a  copy  of  which  could  be  incor- 
porated by  reference,  or  at  least  a  copy  of  the  clause  creating  the  trusts, 
or  the  "distinct  and  separate  trust"  that  has  been  execut&d. 

To  illustrate  (after  quoting  the  clause):  "That  the. life  beneficiary  of 
the  income  of  said  trust,  A.  B.,  departed  this  life  at  on  the 

day  of  ,  1916,  having  received  all  of  the  income  payable  to  her, 

excepting  the  proportionate  share  of  the  last  quarter  year,  to-wit,  for  one 
month  and  ten  days,  in  amount  about  $350,  and  that,  pursuant  to  said 
will,  the  fund  so  to  be-held  in  trust,  during  her  life,  has  been  administered 
{or,  is  ready  to  be  executed  upon  paying  to  her  estate  the  said  balance  of 
income)  and  the  person  beneficially  interested,  to-wit,  the  remainderman 
X.  Y.  named  in  said  will,  is  entitled  to  receive  the  principal  of  said  trust 
fund." 

Again,  it  will  be  a  simple  matter  to  frame  a  petition  by  a  surety  of  the 
one  required  to  account.  The  surety  may  have  become  apprehensive  as 
to  the  integrity  of  the  trust.  Or,  since  a  construction  of  the  will  may  be 
had  upon  an  accounting,  the  power  of  the  one  in  trust  to  invest,  in  par- 
ticular securities  under  a  clause  in  the  will  intended  to  give  more  than 
"trustee  discretion,"  can  be  tested  and  settled.  Or  the  surety  may  wish 
to  be  relieved,  and  to  have  its  Uability,  if  any,  crystallized. 

It  seems  idle  to  print  a  series  of  precedents,  if  these  fundamentals  are 
kept  in  mind,  and  the  ofiicial  blanks  carefuUj  adapted.  The  slavish  ad- 
herence to  the  formal  requirements  of  the  new  Code  is  illustrated  by  the 
fact  that  in  all  the  blanks  examined  it  appears  that  after  the  averments 
under  §  2521,  subd.  3,  as  to  all  the  persons  "interested  who  are  required  to 
be  cited,"  the  additional,  supererogatory  averment  is  insisted  upon  under 
subd.  4: 

"That  there  are  no  other  persons  than  those  above  mentioned  interested 
in  the  proceeding !  " 

Finally,  the  prayer  for  relief  must  be  specific,  for  it  determines  the  cita- 
tion.   It  must  be  lawful,  i.  e.,  it  must  ask  that  which  the  court,  in  the  pro- 
ceeding, has  power  to  grant. 

Where  an  executor  was  cited  merely  to  "render  an  account,"  it  was 
held,  as  already  noted,  that  an  account  filed  pursuant  thereto  was  in- 
capable of  being  judicially  settled.  Schlegel  v.  Winckel,  2  Dem.  232.  The 
prayer  should  therefore  be  either  that  the  respondent  be  cited  to  "render 
and  settle  his  account,"  or  to  "file  his  account  for  judicial  settlement."  If 
discharge  be  sought  as  well,  ask  for  it. 

It  must  be  remembered  that  if^he  prayer  is  merely  that  the  account  be 
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judicially  settled,  the  petitioner's  letters  cannot  be  revoked  and  a  discharge 
be  secured  thereon.  Where  that  is  the  intent  the  petition  must,  so  pray 
and  the  citation  so  specify.  The  words  "final  account"  are  used  here,  as 
repeatedly  noted,  not  as  the  last  or  ultimate  account.  Executors  and  'ad- 
ministrators, however,  are  not  unapt  to  expect,  when  they  are  given  to 
understand  that  a  "final"  account  is  to  be  "  settled,"  that  it  will  be  fol- 
lowed by  their  discharge,  and  release  from  further  responsibility.  If  this 
is  intended  to  be  accomplished,  the  petition  and  citation  must  be  framed 
accordingly  and  the  necessary  parties  brought  in,  or  the  estate  may  be 
subjected  to  the  burden  of  another  accounting. 

§  1136.  Same — General  discussion. — The  petition  in  such  compulsory 
proceedings  must  set  out  all  the  jurisdictional  facts.  The  petitioner  must  so 
describe  himself  as  to  bring  himself  within  the  statute.  A  legatee  may  thus 
petition.  Matter  of  Rainforth,  37  Misc.  660.  Section  2768,  subd.  11,  gives 
petitioner  right  to  accounting  if  his  interest  is  made  to  appear  by  duly 
verified  petition,  but  this  does  not  deprive  Surrogate  of  power  (discretionary) 
to  deny  application  where  on  face  of  proceedings  it  appears  he  is  not  en- 
titled to  order  asked  for.  Dorits  v.  Doritz,  40  App.  Div.  236,  238,  citing 
Matter  of  Wagner,  119  N.  Y.  28,  34.  See  also  Matter  ofSimonson,  119  N.  Y. 
661.  Ifhe  petitions  as  a  creditor  he  must  show  the  nature  of  his  claim,  and 
allege  facts  showing  it  to  be  a  subsisting  claim  against  the  estate.  The 
amount  due  and  the  time  when  it  became  due  should  appear.  Estate  of 
Zeuschner,  15  N.  Y.  St.  Rep.  744.  If,  on  face  of  petition,  it  is  clear  his 
status  as  creditor  is  defective,  the  Surrogate  will  deny  the  appUcation. 
Doritz  V.  Doritz,  40  App.  Div.  236,  238;  Matter  of  Wagner,  119  N.  Y.  28,  34. 

The  proceeding  can  no  longer  be  staved  off  by  the  dispute  of  the  creditor's 
claim.  But  the  status  of  petitioner  is  always  issuable,  and  must  be  disposed 
of  on  the  threshold  of  the  proceeding. 

The  Surrogate  may  of  course  refer  the  question  of  petitioner's  interest. 
But  he  need  not  make  specific  finding  thereof.  The  petitioner  may  come 
in  on  prima  facie  proof  of  interest.  See  Matter  of  Laff argue,  142  App.  Div. 
426,  aff'd  202  N.  Y.  614,  modifying  decision  of  Fowler,  Surr.,  in  N.  Y.  Law 
Journal,  Feb.  9,  1912,  on  authority  of  Matter  of  St.  John,  104  App.  Div. 
460,  462.  See  opinion  of  Fowler  as  to  presumption  of  survivorship  in  com- 
mon disaster  and  proof  of  actual  survivorship. 

In  Matter  of  Reinach,  41  Misc.  78,  Thomas,  Surr.,  refused  to  try  an  issue 
claimed  to  be  raised  by  presentation  and  rejection  of  a  claim.  But,  the 
executor  having  denied  that  the  claim  was  in  fact  presented  he  asserted 
his  right  to  try  that  issue,  and,  if  it  should  be  found  it  had  been  presented, 
then  whether  it  had  been  accepted,  citing  Matter  of  Miles,  170  N.  Y.  75. 

When  a  daughter  sought  to  compel  her  mother's  administratrix  to  ac- 
count, the  answer  interposed  was  payment.  Held  the  answer  was  not 
fatal.  Matter  of  Williams,  57  Misc.  537,  citing  Matter  of  Kipp,  41  N.  Y. 
Supp.  259. 

In  Matter  of  Smith,  135  App.  Div.  10,  the  widow  administratrix  resisted 
application  of  decedent's  next  of  kin,  alleging  she  had  given  birth  to  a 
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posthumous  child,  by  reason  whereof  the  next  of  kin  had  no  interest  to  sus- 
tain their  petition.  Held  the  burden  was  on  her  to  prove  the  birth  of  live 
issue.    See  also  Bender  v.  Terwilliger,  48  App.  Div.  371. 

The  petitioner  must  have  an  actual,  a  pecuniary,  interest.  Matter  of 
Steiner,  134  App.  Div.  162. 

Another  very  important  kind  of  inquiry  is  presented  when  the  kinship 
asserted  by  petition  is  put  in  issue.  The  nature  and  rules  of  evideuce  in 
such  case  are  very  clearly  put  in  Matter  of  McGerry,  75  Misc.  98,  in  a  long 
opinion  by  Fowler,  Surr. 

§  1137.  Time  when  accounting  may  be  had. — As  to  the  time  limit 
fixed  by  §  2726,  "where  one  year  has  expired,  etc.,"  the  practice  m  New 
York  County  is  that  stated  in  the  Crowley  case,  reported  in  N.  Y.  L.  J.,  Jan- 
uary 16,  1901,  where  Thomas,  Surr.,  construed  the  words  "issued  to  him" 
as  personal  to  the  one  sought  to  be  made  to  accoxmt.  He  says:  [using  old 
section  references] 

"The  proceeding  is  to  compel  judicial  settlement  of  the  account  of  Nora 
L.  Crowley,  as  executrix.  By  the  will  of  the  decedent  his  wife,  Elizabeth 
Crowley,  and  his  daughter,  Nora  L.  Crowley,  were  named  as  executors, 
and  they  were  also  made  residuary  legatees  to  share  equally  in  his  estate, 
after  the  payment  of  funeral  expenses  and  expenses  of  administration. 
On  May  9,  1893,  letters  testamentary  were  issued  to  Elizabeth  Crowley, 
Nora  L.  Crowley  not  qualifying.  In  March,  1900,  Elizabeth  Crowley  died, 
leaving  the  administration  of  the  estate  uncompleted.  On  April  27,  1900, 
letters  testamentary  were  issued  to  Nora  L.  Crowley,  and  in  July  she  col- 
lected and  received  something  over  $6,000,  being  the  amount  due  on  a 
mortgage  representing  a  part  of  the  estate.  The  petitioner  is  the  adminis- 
trator of  the  estate  of  Elizabeth  Crowley.  It  thus  appears,  that  more  than 
seven  years  have  expired  since  letters  were  first  issued  and  that  less  than 
one  year  has  expired  since  letters  were  first  issued  to  the  executrix  who  is 
proceeded  against.  The  question  presented  is  as  to  the  power  of  the  Sur- 
rogate to  require  an  accounting  at  this  time.  The  language  of  the  statute 
is  that  the  Surrogate's  Court  may  compel  a  judicial  settlement  of  the  ac- 
count of  an  executor  or  administrator  when  one  year  has  expired  since 
letters  were  issued  'to  him'  (§2726,  Code  Civ.  Proc).  An  executor  or 
administrator  may  proceed  voluntarily  to  procure  his  account  to  be  ju- 
dicially settled  where  one  year  has  expired  since  letters  were  issued  'to 
such  executor  or  administrator '  (§  2728,  Code  Civ.  Proc.)."  (See  next 
paragraph.)  "It  would  seem  that  these  provisions  were  sufficiently  ex- 
plicit and  that  the  application  must  be  denied.  There  are  some  decisions 
which  do  not  point  to  this  result,  and,  though  I  cannot  agree  with  them, 
they  should  be  referred  to.  In  Cuthbert  v.  Jactibson,  2  Dem.  134,  upon 
somewhat  similar  facts,  Bergen,  Surr.,  on  his  own  motion  and  without 
argument,  directed  an  accounting  on  the  ground  that  the  year  should  be 
computed  from  the  granting  of  the  first  letters  (citing  §  2593,  Code  Civ. 
Proc).  This  section  (now  2562)  is  to  the  effect  that '  where  it  is  prescribed 
by  law  that  an  act,  with  respect  to  the  estate  of  a  decedent,  must  or  may 
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be  done  within  a  specified  time  after  letters  testamentary  or  letters  of  ad- 
ministration are  issued,  and  successive  or  supplementary  letters  are  issued 
upon  the  same  estate,  the  time  so  specified  must  be  reckoned  from  the 
issuing  of  the  first  letters,  except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law.'  It  is  not  applicable  to  the  present  question  because  the 
act  of  accounting  and  procuring  a  judicial  settlement  is  not  required  to  be 
done  'within  a  specified  time  after '  the  issue  of  letters." 

We  quote  this  opinion  thus  fully  to  accent  the  difference  under  the  new 
act. 

Under  §2726  (compulsory),  the  words  are  the  same:  "issue  to 
him." 

Under  §  2729  (voluntary),  the  words  now  used  are  "issued  to  him  or 
his  predecessor  in  office." 

In  Matter  of  Burling,  5  Dem.  47,  Coffin,  Surr.,  distinguished  an  adminis- 
trator de  bonis  non  from  an  administrator  receiving  the  original  letters  and 
permitted  him  to  account  and  distribute  after  one  year  from  the  issue  of 
the  original  letters. 

Under  subd.  1,  b,  of  §  2726,  see  Matter  of  Hood,  104  N.  Y.  103;  Estate  of 
Lawrence,  1  Tuck.  68.  Under  subd.  1,  d,  must  be  noted  that  where  there  is 
a  mere  discretionary  power  of  sale  in  the  will,  and  where  the  proceeds  of 
property  so  sold  remain,  in  contemplation  of  law,  real  property,  the  oc- 
casion is  not  presented  for  an  accounting,  as  is  the  case  when  the  proceeds 
become  personalty  by  equitable  conversion.  Matter  of  McComb,  117  N.  Y. 
378. 

§  1138.  Parties — Citation.:— The  provisions  already  quoted  show  who 
are  proper  parties  to  accountings.  No  others  are  "necessary."  Section 
2510  does  not  enlarge  §  2730.  Matter  of  Kenny,  92  Misc.  330.  Citation 
follows  the  fifing  of  petition,  and  conforms  to  it. 

The  provisions  as  to  issuance  and  service,  waiver  and  appearance,  are 
general,  and  fully  discussed  in  the  early  part  of  this  work.  The  Code  pro- 
vides, however,  specially  for  proceedings  on  return  of  citations  in  both 
voluntary  and  compulsory  accountings  as  follows: 

§  2728.  .  Compulsory  judicial  settlement;  citation;  order  to  account  and  proceedings 
thereon. 

On  the  presentation  of  a  petition,  as  prescribed  in  the  last  section,  a  citation 
must  be  issued  accordingly,  and  on  the  return  of  the  citation  if  the  person  cited 
fails  either  to  appear,  or  to  file  his  account,  or  to  show  good  cause  to  the  contrary, 
or  to  present  in  a  proper  case,  a  petition  as  prescribed  in  the  next  section,  an  order 
must  be  made,  directing  him  to  account  within  such  a  time,  and  in  such  a_manner 
as  the  surrogate  prescribes,  and  to  attend,  from  time  to  time,  before  the  surrogate, 
for  that  purpose.  He  is  bound  by  such  an  order,  without  service  thereof.  If  it 
appears  that  there  is  a  surplus,  distributable  to  creditors  or  persons  interested,  the 
surrogate  may,  at  any  time,  issue  a  supplemental  citation,  directed  to  the  persons 
who  must  be  cited,  on  the  petition  for  a  judicial  settlement  of  his  account.  The 
pendency  of  a  proceeding  against  an  executor,  administrator,  guardian  or  trustee 
to  compel  him  to  account  does  not  preclude  him  from  presenting  a  petition  as 
prescribed  in  the  next  section.  If  such  petition  be  presented  at  or  before  the  return 
of  a  citation  in  and  as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  the 
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citation  issued  thereon  need  not  be  directed  to  petitioner  in  the  special  proceeding 
pending,  and  the  two  proceedings  must  be  consolidated. 

Farmer  §  2727  of  this  Code,  in  part.    From  2  R.  S.  92,  93,  §§  53,  60;  Id.,  152,  §  11; 
I..  1890,  c.  62;  L.  1893,  c.  686;  L.  1901,  c.  408;  L.  1911,  o.  432. 

And,  in  voluntary  accountings  as  follows: 

§  2731.     Proceedings  on  return  of  citation. 

On  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surrogate 
must  take  the  account,  and  hear  the  allegations  and  proofs  of  the  parties,  respecting 
the  same  and  make  such  order  or  decree  as  justice  requires.  The  executor,  adminis- 
trator, guardian  or  trustee  may  be  examined  under  oath  by  any  party  to  the  pro- 
ceeding as  to  any  matter  relating  to  his  administration  of  the  estate  or  fund.  If 
any  party  interested  shall  demand  in  writing  that  a  voucher  be  produced  and  filed 
for  any  payment  alleged  by  the  account  to  have  been  made,  the  accounting  party 
,    shall  produce  and  file  such  voucher  or  make  satisfactory  proof  of  such  payment. 

From  former  §  2728,  in  part,  rewritten. 

The  old  rule  required  all  creditors  to  be  cited  in  voluntary  accountings. 

In  Matter  of  De  Forest,  86  Hun,  300,  it  was  held  that  the  better  practice 
was  to  serve  the  citation  upon  all  creditors,  including  those  who,  it  was 
claimed,  had  been  paid  in  full,  and  had  receipted  for  such  payment.  This 
ruling  was  based  upon  the  ground  that  the  creditor,  being  cited,  might  be 
able  to  establish  either  that  the  Voucher  was  not  his  voucher,  or  that  the 
payment  was  but  partial.  The  rule  now,  however,  is  different.  This  deci- 
sion was  made  at  April  Term,  1895.  In  that  year  former  §  2728  was 
amended  (chap.  426,  Laws  1895),  by  excepting  from  creditors  entitled  to 
citation  those  who  appeared  to  be  paid,  and  the  vouchers  filed  with  the 
account  were  made  prima  fade  proof  of  payment.  All  creditor's  rights  were 
preserved,  however,  by  the  later  provision  in  the  same  section  that  "any 
creditor,  or  person  interested  in  the  estate,  although  not  cited,  is  entitled 
to  appear  on  the  hearing,  and  thus  make  himself  a  party  to  the  proceeding." 
This  is  now  continued  as  a  general  provision,  in  all  proceedings,  in  §  2511, 
subd.  2,  b  and  c.  If  voluntary  and  compulsory  proceedings  are  consolidated 
on  the  return  day,  the  executors  should  see  to  it  that  all  necessary  parties 
are  joined.  For  example,  if  creditors  were  not  cited  in  the  voluntary  pro- 
ceeding, and  hence  are  not  bound  by  the  decree  they  may  later  call  the 
executors  to  account  for  any  assets  upon  which  the  unpaid  creditor  would 
have  had  a  lien.    See  Matter  of  Hiscox,  135  App.  Div.  848. 

The  creditors  must  be  creditors  of  the  decedent.  Creditors  of  a  dis- 
tributee are  not  sUch  creditors.  Duncan  v.  Guest,  5  Redf .  440.  But  if  a 
legatee  or  other  person  interested  is  a  judgment  debtor,  and  a  receiver  in 
supplementary  proceedings. has  been  appointed  of  such  legatee,  this  re- 
ceiver stands  as  to  the  estate  in  the  judgment  debtor's  place,  and  is  entitled 
to  be  made  a  party  {Monahan  v.  Fitzpatrick,  16  Misc.  508) ;  or  even  to  pe- 
tition for  the  accounting.  Matter  of  Beyea,  10  Misc.  198;  Matter  of  Lilien- 
thal,  Westchester  County,  Surr.  Court,  February,  1899.  An  executor 
may  have  advertised  for  claims  and  a  creditor  may  have  failed  formally 
to  file  his  claim.    Yet  if  the  executor  had  actual  knowledge  of  the  claim  he 
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may  not  safely  omit  to  cite  the  creditor.  Sections  2677  and  2678  will 
not  in  such  case  protect  him.  See  Matter  of  Gill,  199  N.  Y.  155.  Any- 
one entitled  to  be  made  a  party  and  not  cited,  is  not  concluded  by  the  decree, 
and  although  the  representative  accounts  and  is  discharged,  such  person  is 
entitled  to  compel  an  accounting  and  secure  payment  from  the  executor 
of  any  moneys  misapplied  as  to  him.    Matter  of  Lamb,  10  Misc.  638. 

The  citation  of  additional  parties  is  discretionary  with  the  Surrogate. 
The  provision  is  "may,"  not  "must."  So  it  is  held  that  he  will  not  issue 
such  supplemental  citation,  unless  it  is  made  to  appear  either  on  the  face  of 
the  account  or  from  other  satisfactory  allegation  and  proof  that  there  is 
the  distributable  surplus  contemplated  by  the  section.  Matter  of  Rain- 
forth,  37  Misc.  660. 

On  the  accounting  of  an  executrix  of  one  who  was  executor,  a  "person 
interested"  in  the  estate  of  which  he  was  such  executor  is  a  proper  party 
to  her  accounting.  Matter  of  Walton,  38  Misc.  ,723,  citing  Matter  of  Qwinn, 
30  N.  Y.  S.  R.  212;  Bunnell  v.  Ranney,  2  Dem.  327;  Solomons  v.  Kursheedt, 
3  Dem.  310. 

Where  one  intervenes  "upon  the  hearing"  and  makes  himself  a  party, 
the  Surrogate  may  then  examine  into  and  pass  upon  intervenor's  status. 
Matter  of  St.  John,  104  App.  Div.  460. 

/§  1139.  Resisting  the  proceeding  to  account. — As  it  is  not  everyone 
who  can  compel  an  accounting,  the  Surrogate  has  power  to  determine  pre- 
liminarily whether  the  petitioner  comes  within  any  of  the  classes  designated 
in  the  Code.  The  petitioner  must  have  such  an  interest  as  the  Code  recog- 
nizes, and  must  petition  in  the  capacity  in  which  he  has  such  interest. 
Thus,  in  an  early  case  {Colon's  Accounting,  1  Tuck.  244),  the  petitioner  was 
a  general  guardian  claiming  to  have  made  to  his  ward  advances  in  excess 
of  receipts.  He  prayed  that  certain  executors  of  a  will,  under  which  his 
ward  was  a  legatee,  should  render  an  account.  He  petitioned  personally, 
and  his  application  was  refused,  as  being  that  of  a  person  who  had  no  claim 
against  the  estate.    See  opinion. 

The  person  sought  to  be  called  to  account  may  also  set  up  in  answer  the 
Statute  of  Limitations.  See  Matter  of  Underhill,  1  Connoly,  541 ;  Martin  v. 
Gage,  9  N.  Y.  398.  But  it  must  be  set  up  in  time.  Ibid.;  Van  Vleck  v. 
burroughs,  6  Barb.  341.  It  should  be  asserted  upon  the  return  day,  but» 
as  no  written  reply  is  required  to  the  objections,  the  defense  may  be  availed 
of  on  the  hearing.  Matter  of  Rothschild,  42  Misc.  161,  Thomas,  Surr., 
citing  Matter  of  Chadeagne,  10  Hun,  97.  Where  funds  have  come  into  the 
hands  of  a  representative  for  which  he  has  never  accounted,  and  he  has 
not  effectually  renounced  the  trust  or  been  discharged,  it  was  held  the 
statute  does  not  begin  to  run  in  his  favor.  Matter  of  Taylor,  30  App.  Div. 
213,  216.  But  this  case  was  overruled  in  Matter  of  Longbotham,  38  App. 
.  Div.  607,  which  held  the  ten-year  statute  applicable  in  such  a  case;  follow- 
ing Matter  of  Rogers,  153  N.  Y.  316. 

Where  the  primary  object  and  result  of  the  accounting  will  be^  to  turn 
over  the  estate  to  a  trustee  under  the  will  it  is  not  improper  for  the  execu- 
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tors  in  their  answer  to  his  petition  to  set  up  his  incompetency  to  receive 
and  administer  the  trust.    Hall  v.  Strong,  117  App.  Div.  912. 

It  not  unfrequently  occurs  that  estates  are  settled  out  of  court,  between 
the  representatives  and  the  persons  interested,  being  competent  and  of 
fuU  age.  Such  settlements  are  not  against  public  policy.  Ledyard  v.  Bull, 
119  N.  Y.  62,  71.  The  quieting  of  htigation  is  a  good  consideration.  Mine- 
hau  V.  Hill,  144  App.  Div.  854,  858.  And  the  representative  who 'has 
made  such  a  settlement  and  distribution  on  consent  is  entitled  to  ^et  it  up 
as  a  reason  why  he  should  not  render  an  account  for  judicial  settlement. 
Matter  of  Pruyn,  141  N.  Y.  544.  But  if  he  does  set  up  such  an  answer,  it 
should  be  fuU  and  explicit.  See  Stowenel's  Estate,  1  Tuck.  241.  The 
right  to  set  up  satisfaction  by  the  persons  interested  must  be  timely  as- 
serted, or  it  is  waived.  Kellett  v.  Rathbum,  4  Paige,  102.  The  releases 
relied  on  should  be  exhibited  so  that  the  Surrogate  may  determine  whether 
the  petitioner's  rights,  or  those  of  one  under  whoni  he  claims  were  thereby 
concluded.  Sayre  v.  Sayre,  3  Dem.  264.  But  under  the  language  of  §  2510 
it  seems  to  be  no  longer  the  rule  that  he  cannot  try  the  issue  of  vahdity  of 
such  releases,  as  was  held,  before  the  Act  of  1914  in  Matter  of  U.  S.  Trust 
Co.,  175  N.  Y.  304;  Matter  of  Wagner,  119  N.  Y.  28.  Section  2510  in  its 
preliminary  general  enabhng  language  is  supposed  to  embody  former 
§  2472a.  See,  therefore,  illuminating  opinion  by  Ketcham,  Surr.,  asserting 
the  power  in  Matter  of  Dpllard,  74  Misc.  312,  aff'd  149  App.  Div.  926;  and 
cases  reviewed  in  opinion.  If  it  be  made  to  appear -that  the  parties  did 
not  act  on  an  equahty  of  knowledge  the  agreement  of  adjustment,  par- 
ticularly if  in  contravention  of  a  will,  will  be  scrutinized  jealously.  See 
for  illuminating  illustration,  Gugel  v.  Hiscox,  138  App.  Div.  61. 

There  are  cases  where  the  petitioner  concedes  the  release  but  alleges  that 
it  was  secured  by  fraud  or  coercion,  or  otherwise  improperly.  Under  the 
old  rule  the  invahdity  of  the  release  being  not  within  the  Surrogate's  juris- 
diction to  try,  held,  he  must  treat  the  sworn  allegation  of  its  invahdity  as  a 
sufficient  allegation  of  interest  and  direct  the  accounting  thereon.  Reilley 
V.  Duffy,  4  Dem.  366, 368,  Rolhns,  Surr.,  citing  Fraenznick  v.  Miller,  1  Dem. 
136;  Harris  v.  Ely,  25  N.  Y.  138;  Riebm  v.  Hicks,  4  Bradf.  136;  Schmidt  v. 
Heusner,  4  Dem.  275.  See  also  Thomson  v.  Thomson,  1  Bradf.  24;  Bur- 
Moell  V.  Shaw,  2  Bradf.  322;  Cotterell  v.  Brock,  1  Bradf.  148;  Creamer  v. 
Waller,  2  Dem.  351.  This  is  based  on  the  requirement  in  §  2768,  formerly 
2514,  of  the  Code  in  subd.  11,  that  when  the  Code  provides  that  a  person 
interested  may  apply  for  an  account,  "an  allegation  of  his  interest,  duly 
verified,  suffices,  although  his  interest  is  disputed;"  and  the  exception  is 
only  when  he  has  "been  excluded  by  a  judgmfent,  decree,  or  other  final 
determination  and  no  appeal  therefrom  is  pending."  Ibid.  But  this  rule 
must  not  be  extended  beyond  its  obvious  intent.  Where  executors  con- 
tinued the  decedent's  partnership  business,  and  a  general  creditor  of  the  • 
firm  sought  to  compel  an  accounting  by  them  as  executors,  the  application 
was  denied.  Frothingham  v.  Hodenpyl,  41  N.  Y.  St.  Rep.  398.  The  Court 
of  Appeals  discussed  fully  the  discretion  of  the  Surrogate,  in  Matter  of 
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Wagner,  119  N.  Y.  28,  33,  reviewing  the  various  sections  of  the  Code 
appUcable,  and  held  that  the  Surrogate  could,  where  a  full  release  was 
alleged,  and  not  alleged  per  contra  to  be  invalid,  protect  the  executor  from  a 
further  accounting.  The  person  may  be  a  "person  interested";  as  to  that 
his  verified  allegation  of  interest  suflEices.  But  even  then  he  may  have  dis- 
entitled himself  to  demand  an  accounting.  Ibid.,  opinion  of  Gray,  J.,  at 
p.  34.  See  also  Matter  of  Pruyn,  141  N.  Y.  544,  546,  where  the  doctrine  is 
reasserted  and  emphasized. 

The  person  entitled  to  demand  an  accounting  is  not  required  to  demand 
his  legacy,  or  his  distributive  "share,  of  the  person  called  to  account  as  a 
condition  precedent.  There  is  no  such  rule.  Matter  of  Dunham,  1  Con- 
noly,  323,  328.  An  account  may  be  ordered  rendered  in  order  to  disclose 
the  condition  of  the  estate.    Matter  of  Lawrence,  16  N.  Y.  St.  Rep.  971. 

When  an  action  is  already  pending  in  the  Supreme  Court  for  an  account- 
ing to  which  the  petitioner  is  a  party,  it  may  be  set  up  as  a  good  and  suffi- 
cient reason  for  denying  the  accounting  in  the  Surrogate's  Court.  This  is 
peculiarly  proper  if  the  petitioner  in  the  Surrogate's  Court  is  the  plaintiff 
in  the  otter  court.    Matter  of  De  Pierris,  79  Hun,  279. 

§  1140.  The  issue  presented. — So  general  is  the  practice  of  meeting  a 
compulsory  proceeding  by  a  petition  for  voluntary  settlement,  and  the 
consequent  order  of  consolidation,  that  it  may  be  assumed  that  accoimt- 
ings  as  a  rule,  on  the  final  return  day  of  the  citation  will  follow  the  course 
outlined  in  §  2731 ;  which  is  accordingly  the  Baedeker  of  contested  account- 
ings. 

In  New  York  County,  Rule  VIII  requires  the  account,  in  voluntary 
proceedings,  to  be  filed  with  the  petition,  and  where  the  accoimting  de- 
rives its  functions  from  a  will,  he  shall  also  file  a  copy  of  the  will. 

§  1141.  Objections. — Formerly,  in  the  absence  of  a  local  rule,  no 
pleadings  or  specifications  were  required  in  objecting  to  an  account.  Matter 
of  Consalus,  95  N.  Y.  341, 344.  Now  §  2519  requires  "  all  petitions,  answers 
and  objections"  to  be  written  and  verified — and  that  they  contain  "a 
plain  and  concise  statement  of  the  facts  constituting  .  .  .  the  objection." 

The  Court  of  Appeals  had  held  {Peck  v.  Sherwood,  56  N.  Y.  615,  headr 
note),  that  "while  it  is  a  proper  and  a  better  practice  to  object  specifically 
to  the  items  of  an  execut;or's  account  which  it  is  meant  to  question,  yet 
under  a  general  objection  to  any  and  all  of  the  items,  the  Surrogate  can 
inquire  into  and  scrutinize  the  account,  and  is  not  bound  by  the  executor's 
oath  thereto,  or  the  vouchers  produced  by  him."  But  a  "general"  objec- 
tion does  not  mean  an  indefinite  objection.  If  an  objection  be  so  vague  as 
not  to  raise  a  distinct  issue  as  to  the  propriety  or  legality  of  a  particular 
item  or  class  of  items,  or  as  to  the  sufficiency  of  the  account,  the  Surrogate 
may  overrule  it  {France  v.  Willets,  4  Dem.  369),  or  Jie  may  allow  the  ob- 
jection to  be  amended.  The  practice  of  Surrogates  is  liberal  in  this  respect.- 
See  Matter  of  Hall,  7  Abb.  N.  C.  149.  Rollins,  Surr.,  held  {Thompson  v. 
Mott,  2  Dem.  154),  that  in  determining  whether,  in  a  given  case,  objections 
are  sufficiently  specific,  regard  should  be  had  to  the_particular  circumstances 
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of  such  case,  and  to  the  faciUties  afforded  the  contestant  for  compliance 
with  the  terms  of  the  rule  (Rule  VII  in  that  county);  and  he  adds:  "Ob- 
jections which  might  be  deemed  imder  some  circumstances  vague,  might 
imder  other  circumstances  be  regarded  as  sufficiently  specific."  He  also 
held  that  he  had  power  under  former  §  2533  of  the  Code  to  require  the  ob- 
jection filed  to  be  verified.  See  also  Bainbridge  v.  McCuUough,  1  Hun, 
488;  In  re  Mott,  2  Dem.  154,  as  to  fomler  practice. 

The  New  York  County  rule  in  this  respect  is  wisely  and  comprehen- 
sively framed: 

RuiiE  IX. — Contested  Accountings 

On  an  accounting  by  an  executor,  administrator,  guardian  or  trustee  any  party 
interested  or  a  creditor  desiring  to  contest  the  account  shall  file  specific  objections 
thereto  and  shall  serve  a  copy  thereof  on  the  accounting  party  or  upon  his  attorney 
in  case  he  shall  have  appeared  by  attorney  within  eight  days  after  the  fihng  of  the 
account,  where  the  accounting  is  a  compulsory  one,  and  within  eight  days  after  the 
return  of  the  citation  or  within  eight  days  after  the  proceeding  is  marked  for  de- 
cree where  the  accounting  is  a  voluntary  one,  or  within  such  further  or  other  time 
in  either  case  as  shall  be  allowed  by  the  surrogate.  A  special  guardian,  in  an  ac- 
counting proceeding  shall  file  his  report  or  objections  within  eight  days  after  his 
appointment,  unless  for  cause  shown  his  time  to  file  such  report  or  objectiohs  be 
extended  by  the  surrogate. 

The  contest  of  the  axxourd  shall  he  confirmed  to  the  items  or  matter  objected  to. 

The  last  sentence  is  a  wise  regulation.  The  general  rule  everywhere  is 
that  an  objection  will  not  be  tried,  unless  its  determination  is  essential  to 
the  decree  in  view.    See  Matter  ofKelsey,  89  Misc.  701. 

The  wisdom  of  adhering  to  a  rule  whereby  specific  issues'  may  be  raised 
for  trial  in  these  proceedings  was  asserted  by  the  General  Term,  First  De- 
partment, in  Matter  of  Heuser,  87  Hun,  262,  265.  The  accounting  party, 
ought  to  have  notice  of  the  claims  to  be  urged  by  the  objection,  and  have 
opportunity,  by  adjournments  or  even  by  rehearing,  to  meet  them.  Ibid. 
In  Matter  of  Hart,  60  Hun,  516,  the  same  court  held  that  "in  these  pro- 
ceedings the  account  and  the  objections  thereto  form  the  pleadings;  and 
the  objeptor  to  an  account  is  as  much  bound  to  set  up  in  such  objections 
any  claims  which  he  proposes  to  make  ...  as  the  defendant  in  an  ac- 
tion is  boimd  to  set  up  in  his  answer  any  claims  which  he  proposes  to 
urge."  And  the  court  further  held  that  its  power  to  amend  the  objections 
nunc  pro  tunc,  in  order,  to  consider  the  issue  upon  the  appeal,  would  never 
be  exercised  for  the  purpose  of  reversing  a  judgment,  but  only  for  the; 
purpose  of  affirmance.  Ibid.,  p.  517.  See  Vouchers,  ante,  a^  to  burden 
of  proof,  and  Matter  of  Warrin,  56  App.  Div.  414. 

Where  parties  come  in  after  the  time  to  file  objections  has  expired,  and 
ask  leave  to  contest  the  account,  the  Surrogate  may  impose  conditions 
as  terms  of  granting  the  request.  Matter  of  Turjkr,  78  Hun,  258.  And. 
he  may  refuse  such  leave  on  the  ground  of  laches.  Matter  of  Von  Glahn, 
53  App.  Div.  165,  167.  If  objections  are  not  filed  in  time,, the  costs  of 
reforming  the  account  required  to  meet  the  objections  ought  not  to  be 
charged  upon  the  executor.    See  Matter  of  Peyser,  5  Dem.  244.    If  the  one 


§.§  1141a,  1142      THE   PROCEDURE   ON   ACCOUNTINGS  1411 

desiring  to  contest  is  shown  to  iiave  released  his  rights,  the  release  is  a  bar. 
to  his  filing  objections  to  the  account.  Matter  of  Irvin,  24  Misc.  353.  But, 
now,  as  above  stated,  §  1139,  the  validity  of  the  release  can  be  tried  by 
the  Surrogate.  M (liter  of  Randall,  152  N.  Y.  508,  is  not  controlling  in  this 
respect.  So  where  the  one  objecting  is  shown  to  have  already  objected 
to  the  same  items  on  an  accounting  involving  the  same  question,  in  which 
his  objections  wete  heard  and  overruled,  and  a  decree  duly  made  thereupon 
he  cannot  be  allowed  to  relitigate  the  same  issues.  Matter  of  Clapp,  30 
Misc.  395. 

It  is  the  duty  of  a  special  guardian  to  put  in  issue  by  objectipn  any  ques- 
tionable item  in  the  account.  Matter  of  Parr,  45  Misc.  564.  Always  pro- 
idding  his  infant's  interest  be  thereby  affected.  He  should  not  put  the  estate 
to  the  expense  of  a  contest  even  though  he  detect  error  unless  such  error 
prejudice  the  rights  he  represents.    Matter  of  Zuill  (unreported)..         ■  .. 

§  1141a.  Examination  of  account. — Under  §  2536  of  the  Code,  no  refer- 
ence can  be  had  unless  estate  is  over  $1,000,  or  unless  aggregate  of  items 
objected  to  exceeds  $200. 

In  such  cases,  of  small  estates,  the  account  and  vouchers  are  subject 
to  the  scrutiny  of  the  parties,  of  the  special  guardian,  and  of  the  accountiilg 
clerk.  The  issues  if  any  must  be  determined  by  the  Court.  §  273 1  provides : 
"  the  Surrogate  must  take  the  account,  and  hear  the  allegations  andproofs, 
etc."  I  remember  Usteningto  a  long  cross-examination, of  an  executor,  a 
teacher  of  foreign  languages,  touching  his  expenditure  of  five  cents  a  day  for- 
the  maintenance  and  support- of  a  parrot,  conversant  with  four,  languages, 
whose  value  he  had  been  unable  to  realize  by  a  timely  sale! 

§  1142.  Reference  to  try  issues  raised  by  objection.^Where  proper 
objections  are  filed,  and  issues  duly  raised,  the  Surrogate  has  power  to  try 
the  same  by  reference  under  §  2536  of  the  Code.  Such  referee  has,  by  the; 
express  terms  of  the  statute,  power  to  hear  and  determine  all  questions 
arising  upon  the  settlement  of  such  an  account,  which  the  Surrogate  him-: 
self  has  power  to  determine.  See  Matter  of  Gearns,  27  Misc.  76,  and  cases 
cited.  He  can  allow  amendment  of  the  accoimt.or  of  the  objections.  See 
Matter  of  Byrnes,  114  App.  Div.  532;  Matter  of  Munzor,  4  Misc.  374.  Mat- 
ter, of  Penneld,  N.  Y.  Law  Journal,  Feb.  17,  1912;  Estate  of  Fithian,  14  Civ. 
Proc.  R.  52;  Matter  of  Odell,  1  Conn.  94.  It  becoines  important,  there- 
fore, to  discuss  first  what  these  questions  are: 

In  former  editions  it  became  necessary  to.discuss  at; great,  length  the 
various  kinds  of  claims  which  could  be  adjudicated  by. the  Surrogate  upon 
the  accounting. ,  There  was  serious  doubt  as  to  the.  Surrogate's  power  to 
determine  some  of  these  claims,  so  that  while  an  estate  might  be  ready  to 
be  wound  up  questions  might  emerge  upon  the  accounting  that  would 
require  still  further  delay  befpre  they  could  be  determined  by  a  court 
having  jurisdiction,-  and  final  distribution  would  thus  be  prevented  or 
deferred,  unless  the  matter  were  one  capable  of  being  liquidated  as  to  its 
amotmt  so  that  a  reservation  could  be  made  irl  the  hands  of .  the  one 
accounting,  if  and.  when  it  matured.    But  the  entire  machinery  of  the 
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adjustment  of  creditors'  claims  against  the  estates  of  decedents  has 
been  now  revised  even  to  the  extent  of  repealing  §  1822  of  the  Code,  which 
is  now  superseded  by  §  2681  which  now  creates  a.  much  shorter  limitation, 
namely,  three  months  after  the  rejection  of  a  disputed  claim,  and  if  the 
claim  is  thus  rejected  and  no  action  is  brought  in  any  other  court  then  the 
claim  must  be  tried  and  determined  upon  the  judicial  settlement. 

So  much  for  claims  rejected  by  the  one  accounting,  and  sought  to  be  al- 
lowed at  the  instance  of  the  claimant  upon  the  accounting. 

As  to  claiins  paid  or  allowed  by  the  one  accounting  the  propriety  of  which 
payment  is  put  in  issue  upon  the  accounting,  that  is  covered  by  §  2680. 
The  issue  must  be  confined  under  that  section  to  the  question :  was  the 
claim  or  debt  fraudulently  or  negligently  allowed,  or  paid,  or  if  it  were  re- 
duced to  judgment,  was  the  judgment  obtained  by  fraud,  negligence  or 
collusion?  Assuming  that  the  claim  or  judgment  has  not  in  fact  been  paid, 
but  merely  allowed  or  acquiesced  in  by  the  accountant,  and  the  Surrogate 
sustains  the  objection,  then  the  claim  is  deemed  to  be  rejected  as  of  the  time 
of  such  rejection,  and  an  action  may  be  commenced  by  the  creditor  under 
§  2681  as  though  no  time  had  been  running  prior  to  such  determination. 
That  is,  he  has  three  months  after  such  rejection  to  sue.  It  is  obvious  in 
such  case  if  he  does  not  sue,  he  is  forever  barred  without  the  right  to  have  it 
heard  on  any  future  accounting.  If  the  claim  or  judgment  has  been  paid 
by  the  accountant  and  the  objection  is  successfully  maintained,  the  rem- 
edy is  by  surcharge. 

As  to  claims  of  the  representative  against  the  estate,  or  of  the  estate 
against  the  representative,  if  issue  be  raised,  it  is  provided  by  §  2679  that 
the  contest  "must  be  tried  and  determined  in  the  same  manner  as  any 
other  issue  arising  in  the  Surrogate's  Court."  This  includes,  of  course, 
the  right  to  a  trial  by  jury  where  it  exists  and  if  it  be  seasonably  demanded. 

As  to  claims  of  the  estate  against  any  debtor  it  is  obvious  that  unless  they 
have  been  reduced  to  judgment  there  are  three  points  to  know — assuming, 
of  course,  that  the  debtor  is  not  the  representative  himself — ^if  the  claim 
has  been  reduced  to  judgment  it  becomes  simply  one  of  the  assets  which 
the  one  accounting  accounts  for,  and  which,  in  case  of  objection  he  must 
explain  his  failure  to  collect  under  the  provisions  of  §  2733.  But  the  Sur- 
rogate's Court  is  not  the  forum  for  disputes  by  a  debtor  of  the  estate  with 
regard  to  the  validity  of  a  claim  disclosed  on  any  account,  whatever  its 
nature  as  an  asset  or  chose  in  action  of  the  estate. 

The  other  point  to  be  noticed  is  that  the  debtor  may  also  be  a  beneficiairy 
or  legatee.    This  is  involved  in  the  next  division  of  the  topic. 

The  next  matter  that  has  been  discussed  as  to  the  Surrogate's  power 
is  the  right  to  try  the  question  of  offset  of  a  debt  due  to  the  estate  from  a 
legatee  or  distributee.  That  question  has  now  been  set  at  rest.  "  The 
Surrogate  by  his  decree  must  direct  the  payment  and  distribution  thereof 
to  the  persons  so  entitled,  according  to  their  respective  rights."  Section 
2735.  And  under  §  2510,  first  clause,  "The  Surrogate  has  the  right  to 
try  and  determine  all  questions,  legal  or  equitable  alike,  between  any  or 
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all  of  the  parties  to  any  proceeding,  or  between  any  party  and  any  other 
person  having  any  claim  or  interest  therein  who  voluntarily  appears  in 
such  proceeding,  or  is  brought  in  by  supplemental  citation,  as  to  any  and 
all  matters  necessary  to  be  determined  in  order  to  make  a  full,  equitable 
and  complete  disposition  of  the  matter  by  such  order  or  decree  as  justice 
requires." 

The  next  question  arising  grows  out  of  a  disputed  title  to  a  legacy  or 
distributive  share.  It  is  obvious  that  the  provisions  of  §  2735  that  the 
decree  must  direct  the  payment  and  distribution  to  the  persons  so  entitled 
according  to  their  respective  rights,  gives  power  to  ascertain  who  is  entitled, 
and  to  that  end  to  pass  upon  the  question  of  assignments  of  interest,  be- 
cause the  decree  is  by  §  2742  given  conclusive  effect  "against  all  the  par- 
ties of  whom  jurisdiction  was  obtained,  and  all  persons  deriving  title  from 
any  of  them  at  any  time."    These  topics  may  now  be  discussed  separately. 

§  1143.  Same — ^Ekinds  of  claims  and  disputes. — As  already  hinted, 
these  claims  can  be  roughly  divided  into  seven  classes. 

(a)  Claims  of  creditors  paid  or  allowed  by  the  one  accounting,  or  other 
disbursements  made  by  him,  the  propriety  or  legality  of  which  payment  is 
put  in  issue  upon  the  accounting. 

(6)  Claims  rejected  by  the  one  accounting  and  sought  to  be  allowed 
at  the  instance  of  the  claimant  upon  the  accounting. 

(c)  Claims  of  the  representative  against  the  estate. 

(d)  Claims  of  the  estate  against  the  representative. 

(e)  Claims  of  the  estate  against  any  debtor. 

(J)  Disputed  title  to  legacy  or  distributive  share. 

{g)  Claim  of  offset  of  debt  due  estate  from  legatee  or  distributee. 

Many  of  the  decisions  made  before  the  act  of  1914,  or  before  the  enact- 
ment of  §  2472a  in  1910  are  now  no  longer  authoritative,  since  at  thg  time 
the  Surrogate's  Court,  charged  with  the  duty  of  decreeing  distribution, 
could  nevertheless  be  stopped  or  delayed  by  the  raising  of  issues  to  deter- 
mine which  it  had  no  statutory  power. 

§  1144.  Issues  triable  on  accountings. — ^The  sections  already  quoted 
and  discussed  show  three  generic  kinds  of  accounting  that  may  be  had. 

A.  Under  §  2720,  where  proceeds  of  an  action  for  negligent  killing  are 
to  be  distributed  after  deduction  of  payments  permitted  by  the  statute. 
The  decree  must  "direct  payment  to  the  persons  entitled  according  to 
their  respective  rights."  Hence,  any  issues  the  solution  of  which  leads  to 
that  end  may  and  must  be  determined. 

B.  Under  §  2721  and  §  2722,  of  intermediate  and  informatory  accounts, 
not  proceeding  to  a  judicial  settlement,  the  preliminary  examination  re- 
lates to  "receipts  and  disbursements,  or  touching  any  other  matter  relating 
to  his  administration  of  the  estate  or  fund,"  or,  in  the  case  of  an  executor 
or  administrator,  "to  any  act  done  by  him  under  cover  of  his  letters,"  or 
intermediate  the  letters  and  the  death  of  decedent,  or  "touching  any 
personal  property  owned  or  held  by  decedent  at  the  time  of  his  death." 

Since  this  examination,  which  is  under  oath,  is  the  basis  for  the  "  order 
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to  account"  it  is  obvious  that  the  Surrogate,  by  making  the' order,  even 
when  it  is  made,  suo  motu,  determines  the  question  "ought  he  to  account 
or  not,"  and  in  the  provision  "that  he  account  "in  such  a  manner  as  the 
Surrogate  prescribes"  is  involved  the  passing,  at  least  prima  facie,  on  some 
of  the  matters  to  which  the  examination  relates. 

C.  In  accountings  leading  to  judicial  settlement  we  have  two  situa- 
tions. If  the  proceeding  grow  out  of  the  facts  in  contemplation  of  §§  2721 
and  2722,  and  the  proceeding  in  aid  of  which  the  informatory  account  is 
ordered  is  consolidated  theti  the  issues  are  confined  to  matters  aifecting  the 
petitioner's  interest,  and  iihe  decree  is  limited  by- the  prayer  in  the  peti^ 
tion  in  that  special  proceeding.    Section  2722. 

Secondly,  all  other  accountings  in  which  the  issues  are  to  be  presented 
by  verified  written  objections,  all  of  which  issues,  including  the  status  of 
the  one  presenting  them  to  object  at  all,  may  be  determined.  There  is 
always  the  issuable  question  "  Has  he  accounted  for  all  the  assets?"  But 
as  to  disputed  claims  or  disputes  between  claimants  the  new  act  intends 
to  make  the  Surrogate  arbiter  except  where  the  claimant  has  asserted  his 
rights  in  another  forum,  the  judgment  in  which  is  brought  into  the  Surro- 
gate's Court  as  crystallizing  the  claim.^  Even  then  the  Surrogate  may 
Scrutinize  it.  '         "-i    "i  ;  '  -  > 

§  1145.  "  All  the  estate." — This  inquiry  precedes  all  others,  for  lipOn 
it  the  quantum  available  for  distribution  depends.  Under  Ascebtaining 
THE  Estate  we  have  discussed  what  are  assets,  and  no  further  treatment 
of  that  topic  is  needed. 

But  the  inquirj'^  is  always  pertinent  on  accounting.  "Has  the  estate 
been  improperly  diminished  during  administration?  "  or 

"Has  the  accountant  failed  to  disclose  income  or  'profits'  of  his  trust 
fund,' or  has  he  improperly 'tfetained  them?"  ,        ■■■ 

Section  2733,  quoted  in  the  chapter  in  Preparing  the  Account,  section 
heading  "Profit  and  Loss,"  covers  the  point.  The  accountant  shall  make 
"no  profit,"  nor  shall  he  "sustain  any  loss,  by  the  decrease  or  loss,  with- 
out his  faiilt,  of  any  part  of  the  estate  or  fund."       ■  ' '' 

The  issues  under  these  two  heads  are  obvious:  As  ihtiinated,  under 
Preparing  the  Account,  the  inventoiy,  if  any  was  filed,  is  prima  facie  evi- 
dence of  the  quantum  of  the  estate.  Matter  of  Shipman,  82  Hun,  108.  But 
it  iS-iio  rnore  than  prima  fade.  Matter  of  Maack,  13  Misc.  368.  The  execu- 
tor may  explain  a  discrepancy  if  any  there  be.  Ibid.  But  if  a  person  in- 
terested alleges  that  articles  were  omitted,  or  that  the  executor  sold  some 
atld'received  more  than  he  has  charged  himself  with,ithe  burden  is  on  him 
of  estabhshing  thd  fact  alleged,  "with  reasonable  certainty,"  and  of  sur- 
charging the  account.  Matter  of  Mullon,  145  N;  Y.  98;  Matter  of  Steven- 
sm,  86  Hun,  325;'Mbfter  df  Arkenburgh,  13  Misc.  744;  Matter  of  Smith, 
id.  592; Mhtter  of  Baher,  42  App.  Civ.  370,  i372;  Marrev.Ginochio,2BraM. 

165. 

Where  executors  are  charged  by  the  will  with  the  duty  of  selling  real 
estate  th«f  are  required  to  act  only  as  a  prudent  man  would  in  dealings 
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with  his  own  property.  The  mere  fact  of  depreciation  in  value  of  the 
property  is  not  enough  to  charge  the  executors  with  the  loss.  Matter  of 
Hosfordf  27  App.  Div.  427,  430.  See  Matter  of  Brower,  71  Misc.  398.  The 
Court  of  Appeals  has  held:  "There  is  and  there  can  be,  no  rigid  and  ar- 
bitrary standard  by  which  to  measure  the  reasonable  time  within  which 
the  discretion  of  an  executor  directed  to  convert  an  estate  into  money  must 
operate."  Matter  of  Weston,  91  N.  Y.  502,  510.  Each  case  must  stand 
upon  its  own  facts.    Section  2733  used  the  words  "loss,  ivithout  his  fault." 

But  if  the  executor  has  no  power  to  sell,  but  sells  in  some  other  capacity, 
the  proceeds  cannot  be  dealt  with,  on  voluntary  or  compulsory  accoumt- 
ing  in  the  Surrogate's  Court.  Matter  of  Kane,  38  Misc.  276;  Sweeney  v. 
Warren,  127  N.  Y.  426,  435;  Matter  of  Sergant,  62  Misc.  173,  188.  It  had 
been  held,  before  the  act  of  1914,  that  the  Surrogate  on  accounting  can- 
not determine  that  the  legacies  are  charged  upon  real  estate  even  where 
the  executor  is  devisee  thereof.  Matter  of  Taber,  132  App.  Div.  495;  citing 
Van  Dykev.  Emmons,  34  N.  Y.  186;  Bevan  v.  Cooper,  72  N.  Y.  317,  327. 
See,  also.  Matter  of  Guental,  N.  Y.  L.  J.,  March  19,  1912;  Matter  of  Leiner, 
N.  Y.  L.  J.,  May  22,  1911.  But  §  2703  puts  the  doubt  at  rest.  It  provides 
that  realty  of  a  decedent  is  subject  to  disposition. 

"5.  For  the  payment  of  any  debt  or  legacy  charged  thereupon." 

Section  2707  empowers  the  Surrogate  to  decide  "if  it  is  a  proper  case." 
To  do  this  he  must  decide  if  the  legacy  is  charged  on  the  land. 

Where  an  asset  is  specified  in  the  inventory,  in  the  nature  of  a  chose 
in  action  or  a  claim  of  the  decedent,  and  upon  the  accoxmting  it  appears 
it  was  never  sued  upon,  or  collected  in,  or  reduced  to  possession,  then  the 
onus  is  upon  the  accountant  to  explain  and  justify  the  failure  or  neglect 
to  act.  Matter  ofHosford,  supra;  Harrington  v.  Keteltas,  92  N,.  Y.  40;  See 
Matter  of  Ward,  49  Misc.  181,  where  a  successor  guardian  omitted  to  ac- 
count for  money  lent  him  by  his  predecessor  out  of  the  fund  decreed  on  the 
accounting  to  be  in  his  hands.  For  the  presumption  is  that  it  could  have 
been  collected,  as  solvency  is  presiuned  until  the  contrary  is  shown.  In- 
solvency cannot  be  presumed.  O'Connor  v.  Gifford,  117  N.  Y.  275,  2'79. 
Not  of  a  representative  himself  indebted  to  the  estate.  Keegan  v.  Smith, 
60  App.,  Div.  168.  It  is  an  affirmative  defense.  In  Matter  of  Guldenkirch, 
35  Misc.  123,  124,  Thomas,  Surr.,  says,  "It  is  quite  plain  that  culpable 
neglect  to  collect  a  claim,  which  forms  an  asset  of  the  estate,  can  only  exist 
when  knowledge,  or  notice  legally  equivalent  to  knowledge,  of  its  existence 
is  also  found.  This  principle  is  emphasized  in  all  of  the  cases  upon  this 
sujbject."  Harrington  v.  Keteltas,  92  N.  Y.  40;  Mills  v.  Hoffman,  26  Hun, 
594;  Moore's  Estate,  1  Tuck.  41;  Matter  of  Hosford,  27  App.  Div.  427; 
O'Conner  v.  Giffard,  117  N.  Y.  275;  Matter  of  Ball,  16  Misc.  Rep.  174. 

From  this  may  be  deduced  the  statement  that  executors,  who  have  not 
sued  upon  or  collected  in  a  promissory  note  payable  to  their  decedent, 
must  show  on  the  accounting  that  the  note  could  not  have  been  collected 
had  an  action  been  commenced  thereon.  It  is  not  enough  to  produce 
evidence  from  which  the  court  must  guess  that  legal  proceedings  would 
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have  been  useless.    The  testimony  must  leave  no  reasonable  doubt  in  that 
regard.    Matter  of  Hosford,  supra. 

Nor  will  the  advice  of  an  attorney  alone  relieve  an  executor  from  the 
duty  of  active  vigilance  in  the  collecting  in  of  the  assets  left  by  his  dece- 
dent.   Ibid. 

§  1146.  Claims  determinable  further  discussed. — A  strong  side  light 
is  thrown  on  the  extent  of  the  Surrogate's  powers  by  the  provisions  of 
art.  Ill,  title  4.  These  relate  to  paying  "debts"  by  sale  of  decedent's 
realty.  They  assume,  §  2702,  that  an  accounting  proceeding  has  been 
commenced,  and,  §  2705,  that  its  judicial  settlement  is  pending.  Upon 
such  accounting  the  deficiency  of  personalty  is  alleged  and  shown,  "by 
proof." 

Section  2706,  elsewhere  quoted,  shows  that,  in  this  connection,  "any 
claim,  demand,  charge,  or  expense  set  forth  in  the  account,  or  presented  on 
the  judicial  settlement"  is  objected  to  by  any  party  "whose  interest  will  be 
affected  by  its  allowance  or  disallowance,"  "such  claim,  demand,  charge 
or  expense  shall  be  determined." 

§  1147.  Claims  or  payments  already  adjusted  and  contested  upon  ac- 
counting.— The  Surrogate  has  power  to  pass  upon  the  propriety  or 
legality  of  payments  mad,e  by  the  accounting  party.  The  chief  object 
of  pennitting  objections  to  be  filed  is  that  just  such  issues  may  be  raised. 
The  executors  having  made  the  payment  in  question  and  producing  vouch- 
ers therefor,  the  burden  is  on  the  contestant  to  show  that  it  was  not  a  just 
debt  of  the  estate,  and  the  Surrogate's  determination  is  conclusive.  Ac- 
counting of  Frazer,  92  N.  Y.  239,  247;  Matter  of  Strickland,  1  Connoly, 
435,  437;  Matter  of  Stevenson,  86  Hun,  325;  Matter  of  Cosine,  104  App. 
Div.  182;  Matter  of  Brown,  60  Misc.  35.  See  Mati£r  of  Nelson,  63  Misc. 
627,  and  case  reviewed.  But  if  his  determination  be  against  the  weight 
of  evidence,  it  will  be  set  aside.  Thus,  where  the  objector  clainied  that 
the  accounting  party  should  include  in  his  account  and  charge  himself 
with  a  stud  horse  which  had  been  omitted  as  havuig  been  given  away  by 
gift  inter  vivos  by  the  testator,  it  was  held  that  the  evidence  of  such  a  ^ft 
must  be  of  "great  probative  force,"  clearly  establishing  every  element  of 
a  valid  gift,  and  that  not  being  the  case  as  to  the  evidence  offered  by  the 
executor,  he  must  be  surcharged  with  the  horse.  _  Matter  of  O'ConneU,  33 
App.  Div.  483: 

For  two  cases  involving  expenditures  made  by  way  of  compensation 
to  a  relative  of  the  accoimtant,  and  claimed  to  be  an  expense  of  adminis- 
tration, see  Matter  of  Wagner,  40  Misc.  490,  employment  of  son  sustained; 
and  Matter  of  Rainforth,  40  Misc.  609,  contract  with  son  (to  buy  in  claims 
at  less  than  face,  though  charged  as  paid  in  full)  held  collusive  and  fraudu- 
lent. The  general  rule  is  well  stated  in  Matter  of  Hosford,  27  App.  Div. 
427,  433:  "On  the  final  accounting  before  a  Surrogate,  an  unassailed 
voucher  for  the  payment  of  a  debt  of  the  deceased  throws  upon  a  contestant 
the  burden  of  impeaching  the  justice,  as  well  as  the  fact  of  the  payment 
of  the  claim.     The  burden  of  proving  a  claim  made  by  an  accountant, 


§  1148  THE   PROCEDURE    ON   ACCOUNTINGS  1417 

to  be  allowed  for  counsel  fees  or  other  expenses,  rests  upon  him  .  .  .  (he 
must)  show  what  the  services  were;  that  they  were  necessary,  and  the  value 
charged,"  citing  Journault  v.  Ferris,  2  Dem.  320;  Willson  v.  Willson,  id. 
462;  St,  John  v.  McKee,  id.  236;  Raymond  v.  Dayton,  4  id.  333;  In  re  Casey's 
Estate,  6  N.  Y.  Supp.  608.  Payments  made  after  an  account  is  filed  must 
in  order  to  be  passed  upon  by  the  Surrogate  be  set  up  in  a  supplemerital 
account  to  which  objections  may  be  duly  interposed.  Matter  of  Arken- 
burgh,  38  App.  Div.  473.  In  Matt6r  of  Watson,  115  App.  Div.  310  (2  dis- 
sents) the  executors  were  surcharged  a  claim  paid  by  them.  They  rejected 
the  claim  originally,  and  defended  pro  forma  the  ensuing  action  thereon, 
and  made  no  objection  under  §  829  to  evidence  establishing  its  validity. 
Then  they  paid  the  judgment.  Held  collusive,  citing  Matter  of  Saunders, 
4  Misc.  28;  Dye  v.  Kerr,  15  Barb.  444. 

§  1148.  Claims  of  unpaid  creditors. — Prior  to  1895,  chap.  595,  the 
Surrogate  was  without  jurisdiction  to  determine  the  validity  of  a  disputed 
claim  or  in  any  way  examine  the  same.  Glacius  v.  Fogel,  88  N.  Y.  434. 
Also  Matter  of  Callahan,  152  N.'Y.  320;  McNulty  v.  Hurd,  72  N.  Y.  518. 
The  law  referred  to  amended  §  1822  which  limited  the  time  within  which  a 
claimant  against  the  estate  of  a  decedent  must  begin  an  action  for  the  re- 
covery of  his  claim  against  an  executor  or  administraitor,  by  providing 
that,  where  an  executor  or  administrator  disputes  or  rejects  the  claim 
against  his  decedent's  estate,  exhibited  to  him,  regardless  of  whether  it  be 
before  or  after  he  has  commenced  to  publish  notices  to  present  claims, 
the  claimant  and  the  representative  may  enter  into  a  written  consent  that 
the  claim  so  disputed  or  rejected  may  be  heard  and  determined  by  the 
Surrogate  upon  the  judicial  settlement  of  the  accoimts  of  the  representa- 
tive as  provided  by  former  §  2743.  (Amended  to  correspond  by  same  act.) 
This  consent  had  to  he  filed  with  the  Surrogate.  The  statute  says  the  con- 
sent "shall  be  filed  by  the  respective  parties";  but  this  undoubtedly  means 
that  the  filing  of  the  consent  duly  executed  by  the  respective  parties  may  be 
done  by  either  party.  In  Matter  of  Brown,  76  App.  Div.  185,  the  adminis- 
tratrix rejected  the  claim  and  filed  her  consent.  The  creditor  had  not  joined 
in  such  consent,  and  filed  his  fourteen  months  later.    Held,  he  was  barred. 

After  these  amendments  and  before  the  act  of  1914  the  Surrogate  could 
try  such  disputed  claims,  but  only  by  the  consent  of  the  parties  and  only 
by  such  consent  when  regularly  made  and  filed.  Matter  of  Gall,  182  N.  Y. 
270.  Eart  v.  Hart,  45  App.  Div.  280;  Matter  of  Edmonds,  47  App.  Div. 
229,  231;  Matter  of  Kirby,  36  Misc.  312. 

But  now,  the  rejected  claim,  unless  litigated  in  another  forum  under 
the  new  limitation  set  by  §  2681,  and  by  the  repeal  of  §  1822,  must  be  liti- 
gated on  the  final  accounting.  See  Carpenter  v.  Newland,  however,  92 
Misc.  596,  which  interprets  "shall"  as  permissive;  and  holds  that  the  re- 
peal of  §  1822  leaves  it  now  open  to  the  creditor,  if  sued  on  a  claim  by  the 
estate,  to  counterclaim  his  rejected  account.  For  §  2681  does  not,  as  §  1822 
formerly  did,  bar  the  creditor  from  "every  other  remedy  to  enforce  pay- 
ment thereof." 
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It  follows  from  the  power  of  the  Surrogate  to  pass  upon  a  claim  that 
he  has  power  to  refer  the  same  by  a  reference  to  hear  and  determine.  Mat- 
ter of  Hoes,  54  App.  Div.  281. 

Section  2680  prescribes  the  effect  to  be  given  to  the  admission  or  allow- 
ance of  a  claim  or  debt  by  the  representative.  But  prior  to  .this  i^ew  sec- 
tion the  Surrogate  had  power  to  determine  whether  a  claim  had  beeii 
admitted  or  rejected  by  the  accounting  executor.  Potts  v.  Baldwin,  67  App. 
Div.  434,  437;  Matter  of  Miles,  33  Misc.  147,  aff' d  170  N.  Y.  75;  Bovme  v. 
Lange,  4  Dem.  350,  and  cases  cited  at  p.  351;  Matter  of  Von  der  Leith,  25 
Mise.  255.  See  opinion  of  Davie,  Surr.,  in  Matter  of  Brown,  60  Misc.  35, 
reviewing  cases.  If  he  finds  it  to  ha*ve  been  admitted,  h&must  treat  it  as 
a  liquidated  and  undisputed  debt,  which  the  representative  is  bound  to 
pay,  and  because  of  which  the  creditor  is  entitled  to  be  a  party  to  the:  ac^ 
counting,  and  to  file  objections  to  the  account.  Ihid.;  Matter,  of  Doig,  125 
App.  Div.  746.  But  any  party  adversely  affected  may  contest  its  propriety 
— and  the  issue  must  be  tried,  on  the  fines  defined  in  §  2680.  He  may  also 
find  the  claim  discharged  by  operation  of  law;  e.  g.,  a  judgment  discharged 
in  bankruptcy.  See  Matter  of  Peterson,  137  App.  Div.  435,  aff'g  62  Misc. 
166.  Perhaps  we  should  rather  put  it,  if  such  discharge  is  aUeged,  he 
must  assume  its  conclusiveness  in  the  proceeding  before,  him,  leaving  the 
creditor  to  another  forum.  Yet,  we  incfine  to  think  he  could  pass  on  the 
eff  ectualness  of  the  discharge,  as  he  can  on  the  validity  of  a  divorce  decree. 

A  claim  allowed  by  the  representative  but  not  actually  paid  is  open  to 
attack  on  the  accounting.  Matter  of  Knob,  38  Misc.  717.  It  stands  on  the 
same  footing  as  a  claim  paid.  Hence  the  burden  of  inapeaching  it  is  on  the- 
objectant,  citing  Matter  of  Warrin,  56  App.  Div.  414.  But  if  on  its  face 
it  seems  to  be  barred  by  the  statute,  Marcus,  Surr.,  held  the  representative, 
was  boimd  to  show  that  he  considered  the  matter  and  believed  the  defense 
could  not  be  successfully  interposed. 

§  1149.  Representative's  claims  against  estate.-^ee  ante,  subd.  "As- 
certaining the  Debts."  As  to  c,  claims  by  the  representative  against  the 
estate,  the  Surrogate  may  pass  upon  them.  Kyle  v.  Kyle,  67  N.  Y.  400, 
408;  BoughUm  v.  Flint,  74  N.  Y.  476;  Shakespeare  v.  Markham,  72, N^  Y. 
400;  Smith  v.  Christopher,  3  Hun,  585. 

Section  2679  expressly  so  provides: 

On  the  judicial  settlement  of  the  account  of  an  executor  or  administrator  he  may  prove 
any  debt  owing  to  him  by  the  decedent.  Where  a  contest  arises  between  the  account- 
ing party  and  any  of  the  other  parties  respecting  property  alleged  to  belong  .to  the 
estate,  but  to  which  the  accounting  party  lays  claim  individually  or  respecting  a 
debt  aUeged  to  be  due  by  the  accounting  party  to  the  decedent,  or  by  the  decedent 
to  the  accounting  party,  the  contest  must  be  tried  and  determined  in  the  same 
manner  as  any  other  issue  arising  in  the  surrogate's  court. 

This  section  which  replaces  former  §  2731,  which  was  a  consolidation  of 
earlier  §§  2739-2740,  substantially  embodies  the  rule  under  the  Revised 
Statutes,  3  R.  S.  96  (6th  ed.),  §  43;  Barras  v.  Barras,  4  Redf.  263;  Matter 
of  Gardner,  5  Redf.  14. 
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The  Surrogate  may  not  try  a,  claim  to  property  between  the  represents 
ative  individually  and  a  third  party.  Matter  of  Finn,  44  Misc,  622.,  It  is  a 
controversy  in  no  respect  germane  or  incidental  to  the  accounting. 

Prior  to  1893,  it  was  held  that  the  representative'  was  given  this  right 
to  have  his  claim  determined  by  the  Surrogate  upon  his  accounting  be- 
cause he  is  denied  the  right  to  begin  a  proceeding  solely  to  establish  such 
a  personal  claim.  Matter  of  Saunders,,  4  Misc.  28,  35;  In  re  Ryder,  129 
N.  Y.  640;  Moyer  v.  Weil,  1  Dem.  71.  But  this  was  because  chap.  460, 
Laws  1837,  had  been  repealed.  Chapter  686,  Laws  1893,  amended  former 
§  2719  of  the  Code  by  restoring  the  provisions  of  the  act  of;  1837:  "An 
executor  or  administrator  shall  not^  satisfy  his  own  debt  or  claim  out'  of 
the  property  of  the  deceased  until  proved  to  and  allowed  by  the  Surro- 
gate." Matter  of  Marcellus,  165  N.  Y.  70,  75.  This  restores,  as  applicq,bb, 
such  cases  as  Kyle  v.  Kyle,  67  N.Y.  400,  408;  Shakespeare  v.  Markham, 
72  N,  Y.  400,  etc.  This,  however,  does  not  mean  that  now  the  representa- 
tive must  institute  a  separate  proceeding.  The  Surrogate  has  power  to 
take  proof  of  and. allow  the  claim  when  presented  to  him  for  deteraiina- 
tion.  But, he  may  not  retain .ea;  parte  assets  in  satisfaction, of  his  claim, 
without  being  chargeable  therewith,  and  with  interest.  \  Matter  of  Gardner, 
5Redfil4.      ,;  /       .  ,       . 

The  circumstance  that  the  executor  is  interested,  jointly  with  others, in, 
the  demand  does  not  affect  the  authority  to  adjudicate  with  regartl  to 
it.    Estate,  of  Eisner,,  8  N.  Y.  St.  Rep.  748;  Neilly  v.  iVei«j/,.89  N.Y.  ;352. 

Even  though  the  representative  having  the  claim  against; the  estate 
dies,  the  Surrogate's  jurisdiction  is  not  thereby  divested.) :  The  representa- 
tive of  the  dece3,spd  represesntative  may  urge  and  prove  the- claim.,  Mattet 
of  Cooper,  6  Misc.,  501,  504.  This  is  now  additionally,  reinfojrced  by  the 
provisions  of  §  2725  under  which  an  accounting,  ipteprupted,  by  account- 
ant's dgath  may  be  continued  and  proceed,  as  to,  every  righ,t  and, remedy, 
when, the  representative  of  accountant  is  brought  in,  as  though  never 
interrjipted.        ,   ■  ■  •  ,  :  ■  ,  . 

See,  as  to  nio^e  of  proving  debt  due  by  estate  to  executor, or  adminis- 
trator, Wood  y.  Rusco,  4  Redf.  380,  a,nd,Matter  of  Hui^freville,  6  App.  Div, 
535.  The  proof  must  be  the.  clearest  legal, proof.  Matter  of  Hvmfreville, 
supra;  Van  Slooten  v.  Wheeler,  140  N.  Y.  624;  Ellis  v.  Filon,  85  Hun,  485; 
Matter  of  Saunders,  4  jyiisc.  28;  Matter  of  Furniss,  86  App.  Diy.  96;  Mai^- 
ter  of  Arkenburgh,  58  App.  T>iv.  58Z.,  ,.,,'. 

,.By  legal  proof  is  meant  evidence  competent  to.proye,th^.|act,iu  issqe, 
Hence  §  829  may  interpose  an  insuperable  obstacle.  See,  e.  ,g..  Matter  of 
Btoir,  99  App.  Div.  81. .    ,    ,  ,.   .  i  .„>,.;,.  .,,. 

But  an  admission,  "precisely  identified,":  made  by  ;de,cpdent  is  ,legal 
proof.  Matter  of  Cole,  85  Misc.  630.  But  see  Matter  of  Narganes,  161 
App.  Div.  563,  where  the  "admission"  was  itself  barred  by  limitation. 

There  is  no  presumption  in  favor  of  such  claims.'  M'otte^  of'Cdiine, 
113  App-  Diy.  23.  Of  course  this  does  hot  apply  to  a  mortgage  debt  or 
one  reduced  to  judgment.  .  Such'  a  claim  can  ojily  ,be  attacked  in  a  co\irt  of 
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equity.    Matter  of  Eadie,  39  Misc.  117,  citing  Matter  of  Randall,  152  N.  Y. 
508;  Matter  of  Bolton,  159  N.  Y.  129. 

The  representative  must  present  his  claim,  accompanied  by  the  affidavit 
verifying  the  same,  before  it  can  be  allowed  {Terry  v.  Dayton,  31  Barb. 
519;  Matter  of  Saunders,  supra);  but  such  verification  alone  in  no  way 
establishes  the  validity  of  the  claim.  Matter  of  Saunders,  citing  Underhill 
V.  Newberger,  4  Redf.  499;  Williams  v.  Purdy,  6  Paige,  168.  See  Matter 
of  Nelson,  63  Misc.  627.  The  provision  of  §  2682  must  be  kept  in  view 
that  "an  executor  or  administrator  shall  not  satisfy  his  own  debt  or  claim 
out  of  the  property  of  the  deceased  until  proved  to  and  allowed  by  the 
Surrogate,"  and  also  that  "it  shall  not  have  preference  over  others  of 
the  same  class."  But  if  all  the  persons  interested  assent  to  his  doing  so, 
such  payment  of  his  own  claim  will  be  allowed  on  the  accounting.  Led- 
yard  v.  Bull,  119  N.  Y.  62.  The  executor  is  called  upon  to  prove  his  own 
claim  as  satisfactorily  as  he  may  require  other  creditors  to  prove  theirs.' 
Wood  V.  Rusco,  4  Redf.  380.  But  he  is  not  bound  in  his  representative 
capacity  to  object  under  §  829  to  his  personal  testimony  to  transactions 
proving  his  own  claim.  Nor  will  the  court  of  its  own  motion  raise  the  ob- 
jection.   Matter  of  Porter,  60  Misc.  504,  and  cases  cited. 

In  Matter  of  Archer,  51  Misc.  360,  Thomas,  Surr.,  held  that  he  had 
power  to  pass  on  whether  certain  property  assigned  to  the  executor  by 
testatrix,  inter  vivos,  was  his  or  belonged  to  the  estate. 

In  Matter  of  Brown,  60  Misc.  35,  an  executrix  was  allowed  recoupment 
of  taxes  paid  by  her  on  decedent's  realty  in  his  lifetime.  In  Matter  of  Niles, 
142  App.  Div.  198,  the  executrix  claimed  assets  as  her  own.  Failing  to 
satisfy  the  Surrogate  he  charged  her  as  for  a  conversion  thereof.  The  Ap- 
pellate Division  reversed  in  the  latter  respect  on  the  ground  that  her  pos- 
session was  lawful,  and  that  she  had  a  right  to  litigate  her  claim. 

A  person  named  as  executor  in  a  will,  but  not  qualified  as  such,  must 
proceed  on  any  claim  he  has  against  the  decedent  as  any  other  creditor 
would.  Snyder  v.  Snyder;  5  Civ.  Proc.  Rep.  267.  But  if  it  be  objected 
that  his  claim  has  been  paid,  he  is  not  called  upon  to  prove  that  it  has  not. 
Payment  is  an  affirmative  defense,  and  must  be  affirmatively  proven. 
Matter  of  Neil,  35  Misc.  254;  Lerche  v.  Brasher,  104  N.  Y.  157,  and  cases 
cited. 

§  1150.  Claims  of  estate  against  representative. — As  to  these  the 
Siurogate  has  also  power  to  pass  on  claims  of  the  estate  against  the  repre- 
sentative. Section  2679,  Code  Civ.  Proc;  Matter  of  Cooper,  6  Misc.  501; 
Gardner  v.  Gardner,  7  Paige,  112;  Kyle  v.  Kyle,  67  N.  Y.  400,  408.  This 
includes  a  temporary  administrator.    Matter  of  Eisner,  5  Dem.  383. 

The  Code  provides  in  §  2673  that 

The  naming  of  a  person  executor  in  a  will,  does  not  operate  as  a  discharge  or 
bequest  of  any  just  claim  due,  or  to  become  due,  which  the  testator  had  against 
him;  but  it  must  be  included  among  the  credits  and  effects  of  the  deceased  in  the 
inventory,  and  the  executor  shall  be  liable  for  the  same  as  for  so  much  money  in 
his  hands  at  the  time  the  debt  or  demand  becomes  due,  and  he  must  apply  and 
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distribute  the  same  in  the  payments  of  debts  and  legacies,  and  among  the  next 
of  kin  as  part  of  the  personal  property  of  the  deceased. 

It  has  been  held,  however,  that,  while  the  Code  is  explicit,  and'the  debt 
must  be  treated  by  the  courts  as  money,  yet  the  debt  will  not  for  all  pur- 
poses stand  on  the  same  footing  as  if  he  had  actually  received  so  much 
money  {Baucus  v.  Stover,  89  N.  Y.  1,  4) ;  and  so,  if  the  executor  is  insolvent 
and  cannot  pay,  he  cannot  be  punished  as  for  contempt  in  faiUng  to  pay 
or  distribute  the  money  equivalent  of  the  debt.    Ibid. 

The  Court  of  Appeals  therefore  observed  that  it  would  be  well  for  a 
Surrogate  in  a  decree  which  charges  an  executor  with  a  debt  as  so  much 
money,  to  specify  the  charge  separately  so  as  to  save  all  the  rights  of  the 
executor.  And  it  has  been  held  that  such  an  executor's  sureties  cannot 
be  proceeded  against  upon  his  failure  to  pay  the  debts  so  adjudged  and 
which  he  is  directed  to  distribute  as  money  in  his  hands.  Baucus  v.  Barr, 
"45  Hun,  582,  584,  aff'd  107  N.  Y.  624.  Just  as  an  executor  must  prove 
his  own  claim  as  fully  and  fairly  as  he  requires  other  creditors  to  do,  so 
must  he  deal  with  himself  as  a  debtor  of  the  estate.  Warner  v.  Knower, 
3  Dem.  208.  ' 

See  Keegan  v.  Smith,  60  App.  Div.  168,  for  discussion  as  to  conclusive- 
ness of  Surrogate's  decree,  on  surety,  as  to  question  of  representative's 
ability  to  pay  a  debt  to  the  estate. 

Where  an  executor  had  stated  his  debt  to  the  estate  as  an  item  of  his 
inventory,  but  disputed  his  liability  thereon  upon  his  accounting  it  was 
held,  before  the  Code,  that  the  auditor  could  pass  upon  the  issue,  and  the 
Surrogate  in  fact  affirmed  the  auditor's  determination.  Matter  of  Leslie, 
3  Redf.  280.  It  is  held  that  the  Surrogate's  power  to  pass  on  claims  of 
this  character  extends,  not  merely  to  executors,  but  all  representatives, 
e.  g.,  a  temporary  administrator.  Matter  of  Eisner,  5  Dem.  383.  An  ad- 
ministrator indebted,  under  a  mortgage  debt  to  his  intestate,  in  whose 
estate  he  had  an  interest,  paid  nothing  in  the  way  of  interest  after  his 
creditor's  death  but  undertook  to  stop  interest  by  crediting  the  estate, 
as  of  the  death,  with  principal  and  interest  and  debiting  the  estate  with 
the  same  amount  on  account  of  his  distributive  share.  This  was  disal- 
lowed as  unauthorized  by  former  §  2714.  Matter  of  Davis,  37  Misc.  326, 
citing  Keegan  v.  Smith,  33  Misc.  76,  and  Soverhill  v.  Suydam,  59  N.  Y.  142. 

See  Matter  of  Ablowich,  118  App.  Div.  626,  limiting  §  2714,  now  2673, 
to  an  executor  "named  in  a  will."  In  this  case  the  administrator  was  held 
accountable,  as  for  "money  in  his  hands,"  for  a  debt  his  firm  owed  decedent. 
Also  held  that  the  revocation  of  his  letters  would  not  affect  his  obligation 
to  account  for  it  to  his  successor  de  bonis  non.  See  also  Matter  of  Van 
Alstyne,  142  App.  Div.  209,  involving  executrix's  notes  to  a  third  party, 
bought  in  by  her  husband,  the  testator,  and  by  him  declared  to  be  out- 
.  lawed  and  forgiven. 

§  1151.  Claims  of  estate  against  debtor. — As  to  these,  it  is  held  that 
the  Surrogate  has  not  jurisdiction  to  determine  the  validity  of  a  claim  of 
an  estate  against  a  debtor  who  is  not  a  representative  of  the  decedent. 
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Van  Valkenburg  v.  Lasher,  53  Hun,  594,  597,  citing  Matter  of  Colwell,  15 
N.  Y.  St.  Rep.  742;  Greene  v.  Day,  1  Dem.  45;  Kintz  v.  Friday,  4  Dem. 
540;  Matter  of:  Kellogg,  39  Hun,  275;  Matter  of  Keefe,  43  Hun-,  98.  This 
rule  was  held  to  be  not  affected  by  the  fact  that  the  debtor  is  a  legatee  And 
the  executor  is  seeking  to  offset  the  debt  as  entire  or  partial  satisfaction  of 
the  legacy.  Ibid.  These  cases  were  before  the  amendment  to  the  Code  in 
1910  by. adding  former  §  2472a  which  expUcitly- gives  the  right  to  trj'  this 
right  of  offset  as  well  as  the  title  to  the  legacy.  In  Matter  of  Robinson, 
42  Misc.  169,  the  executor  paid  part  of  the  legacy  and  offset  the  debt 
against  the  balance,  and  in  his  account  stated  the  legacy  as  "paid."  The 
Surrogate  treated  the  issue  raised  as  being  whether  the  legacy  was  paid, 
which  he  held  he  had  a  right  to  try,  a.nd- overruled  the  claim  that  the 
issue  was  whether  a  debt  was  due  the  estate. 

There  can  .be  no  doubt  now,  under  the  act  of  1914,  that  the  power  given 
by  §  2472a  is  retained  and  in  fact  enlarged. 

The  reason  of  the  distinction  above  noted  is  simple:  when  the  executor 
or  administrator  himself  is  the  debtor  he  cannot  in  his  representative 
capacity  sue  himself  for  the  debt.  But  it  is  his  duty  to  sue  on  and  recover 
in  debts  due  by  third  persons,  and  he  is  expected  in  his  accounting  to  re- 
hearse all  such  suits  and  account  for  the  proceeds  thereof.  In  Matter-  of 
Herrington,  73  Misc.  182,  Heaton,  Surr.,  ably  reviews  the  cases  and  defines 
the  representative's  duties-  and  states  the  rules  of  evidence.  This  ivas 
a  case  where  the  executor  failed  to  reduce  to  possession  or  account  for 
some  $5,000  which  on  objection  he  stated  his  decedent  had  'given  to  her 
son  inter  vivos.  ■  Held,  he  could  produce  before  the  Surrogate  the  proof 
upon  which  he  himself  acted  in  deciding  the  fund  was  not  assets  of  the 
estate. 

The  Surrogate's  powers  to  pass  upon  disputed  matters  upon  the  ac- 
counting of  a  testamentary  trustee  are  no  broader  than  upon  that  of  an 
ordinary  representative. 

Where  a  judgment  creditor  presents  his  claim  it  is  not  of  the  character 
contemplated  by  the  cases  construing  former  §§  1822  or  2718-  Hence  it 
can  neither  be  irejeeted  nor  referred.  Matter  of  Wait,  39  Misc.  74.  But 
imdisr  §'2680,  ia  judgment  against  the  estate,  that  is,  in  an  action  against  the 
representati-<se,  can  be  contested.  And  the  Surrogate  may  therefore  deter- 
mine to  whom  it  is  payable,  to  what  exteat,  or  whether  it  was  obtained'by 
fraud,  negligence  or  collusion.  Ibid.,  citing  McNulty  v.  Hurd,  72  N.  Y. 
521;  Matter  of  Browne,  35  Misc.  362. 

In  the  Wait  case  the  administrator  raised  issues,  other  than  payment, 
such  as  a  chslnge  of  rights  due  to  transactions  between  decedent  and  the 
claimant.  The  Surrogate,  having  no  power  to  pass  on  such  issues,  but 
only  on  the  payments  made  on  account  in  order  to  ..fix  the  amount  due, 
and  to  whom  it  is  payable,  refused  to  dismiss  the  claim,  held  himself  bound' 
by  the  j\idgment,  but  withheld  his  decree  for  its  payment  for  sixty  days 'to 
afford  the  representative  time  to  attack  the  judgment  in  a  court  of  ifitltiity^. 

In' Matter  of  Griffith,  49  Misc.  405,  a  peculiar  situation  existed.    A;  the 
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deceased  husband,  had  entered  pro  confesso  a  judgment  against  his  wife 
who  became  his  administratrix.  On  her  accounting  she  did  not  refer  to  it. 
Held,  it  must  be  charged  to  her  as  so  much  money  in  her  hands  for  debts 
and  distribution. 

She  claimed  (a)  the  judgment  was  invalid.  Held,  it  was  binding  on  the 
Surrogate's  Court. 

(&)  She  was  financially  unable  to  pay  it.  Held,  nevertheless,  she  must 
return  it  as  an  asset  and  that  its  execution  should  be  enforced  or  attempted 
in  the  usual  way. 

(c)  She  claimed  that  former  §  2714  applied  only  to  executors.  But  it 
has  repeatedly  been  held  to  apply  to  all  representatives.    (See  cases  cited.) 

§  1151a.  Classes  f  and  g — Disputed  title  and  offset. — These  questions 
have  already  been  discussed  elsewhere.  See  Matter  of  Clyne,  72  Misc. 
595,  and  Matter  of  Thornburgh,  72  Misc.  620.  Class  /  relates  to  disputed 
title  to  legacy  or  distributive  share  and  g  to  offsetting  a  debt,  which  includes 
the  question  whether  the  debt  exists.  In  the  case  first  cited,  Ketcham, 
Surr.,  pays  his  respects  to  the  loose  methods  of  revision.  In  the  second, 
Fowler,  Surr.,  refuses  to  pass  on  the  unconstitutionality  of  the  act.  In 
the  first  case  it  is  held  that  the  broad  powers  of  "complete  disposition" 
cannot  be  construed  independently  of  the  specific  preceding  phrases.  So 
-the  court  held  that  it  gave  him  no  power  to  decide  that  a  third  party,  or 
the  accounting  party  by  virtue  of  acts  done  in  some  other  capacity,  was 
subrogated  to  a  demand  against  the  accountaat. 

In  the  second  case.  Fowler,  Surr.,  tried  the  title  to  a  legacy,  passed  on 
the  validity  of  its  assignment,  objected  to  on  the  groimd  that  it  was  usu- 
rious. 

In  a  still  later  case.  Matter  of  Bollard,  74  Misc.  312,  Ketcham,  Surr., 
held  that  he  had  power  to  pass  on  the  validity  of  an  assignment  by  legatee 
to  executor,  which  the  executor  set  up  in  bar  of  the  accounting  and  which 
the  lega,tee  said  was  obtained  by  fraud. 

He  first  observed  at  p.  313. 

Without  any  enabling  effect  from  section  2472o  of  the  Code  of  Civil  Procedure, 
the  duty  of  the  surrogate  to  direct  an  account  or  other  form  of  relief  to  which  a  lega^ 
tee  or  distributee  would  ordinarily  be  entitled  has  been  held  to  continue  even  when 
the  executor  or  administrator  alleges  a  release,  assignment  or  settlement  by  the 
petitioner,  provided  that  the  instrument  in  question  is  impeached  by  the  person 
i  against  whom  it  is  pleaded.  CottereU  v.  Brock,  1  Bradf.  148;  Bonfanti  v.  Deguerre, 
3  id.  429;  Rieben  y.  Hicks,  4  id.  136;  Harris  v.  Ely,  25  N.  Y.  138;  Fraemnick  v.  Miller, 
1  D,eip.  136;  Creamer  v.  Waller,  2  id.  S51;Matter  of  Read,  41  Hun,  95. 
,  The  law  is  that  such  release  or  assignment,  if  not  questioned  by  the  petitioner, 
is  a  bar  to  relief  against  the  representatives  of  the  estate  (Matter  of  Wagner,  119 
N.  Y.  28;  Matter  of  Pruyn,  141  id.  544);  but,,  when  the  instrument  asserted  by  the 
executor  is  alleged  by  the  legatee  to  be  void  upon  equitable  grounds,  fairly  pleaded, 
it  ihas  long  been  held  that  the  surrogate  had  jurisdiction  to  direct  an  account  or  to 
grant  such  other  forms  of  Relief  as  were  dependent  upon  a  claim  of  an  interest  in 
the  estate.    Cases  first  cited  supra. 

True,  it  was  beyond  the  province  of  the  court  before  the  enactment  of  sec- 
tion 2472a  of  the  Code  to  determine  the  validity  or  invalidity  of  the  release  or 


1424  surrogates'  courts       §§  1152,  1153 

assignment;  but,  clearly,  if  a  surrogate  should  hold  that  the  release  or  assignment, 
though  declared  to  be  subject  to  equitable  attack,  was  of  sufficient  force  to  bar  the 
proceeding  for  an  account,  he  would  be  discovered  in  the  act  of  imputing  to  it  a 
measure  of  validity. 

Then,  quoting  §  2472a  he  concludes: 

Hence,  long  vested  with  the  jurisdiction  to  direct  an  accounting  between  parties 
in  the  situation  presented  by  these  pleadings,  the  court  no  longer  need  await  the 
judgment  of  another  court,  but  may  proceed  to  a  comprehensive  adjustment  of 
every  right  affecting  the  assignment,  release  or  waiver. 

The  pending  action  to  set  aside  the  assignment  in  question  was  commenced 
after  the  present  proceeding.  It  constitutes  no  bar  and  affords  no  ground  for  ap- 
peal to  the  discretion  of  the  court  to  abate  the  petitioner's  prayer..  The  settlement 
of  the  account  can  be  best  had  in  the  court  where  it  normally  belongs. 

§  1152.  Other  questions  adjudicable. — Excluding  all  questions  as  to 
disputed  claims  of  the  various  classes  just  discussed,  the  power  of  the  Sur- 
rogate to  pass  on  other  questions  concerning  the  validity  of  debts,  claims 
OP  distributive  shares  is  uncontro verted.  This  must  be  taken  to  mean 
that  the  Surrogate  may  determine  to  whom  the  payment  is  to  be  made, 
and  how  much  is  to  be  paid.  The  language  of  the  new  §  2735  is  clear.  It 
will  be  clearer  by  reprinting,  but  in  heavy  brackets,  the  words  now  omitted. 

Decree  for  payment  and  distribution. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this  article,  and  any ' 
part  of  the  estate  remains  and  is  ready  to  be  distributed  [to  the  creditors,  legatees, 
next  of  kin,  husband  or  wife  of  the  decedent,  or  their  assigns],  the  decree  must  direct 
the  payment  and  distribution  thereof  to  the  persons  so  entitled  according  to  their 
respective  rights.  ' 

The  words  "ready  to  be  distributed"  does  not  mean  that  every  little 
asset  has  been  turned  into  cash.  A  decree  may  be  made,  with  tentative 
valuation  of  unsold  assets,  and  appUcation  for  further  distribution  made 
at  the  foot  of  the  decree.    Matter  of  Snedeker,  61  Misc.  216. 

Or,  under  §  2736,  specific  property  may  be  directed  to  be  delivered  in 
lieu  of  the  money  value  thereof.  The  section,  discussed  below,  covers 
unsold  chattels,  or  the  assignment  of  an  uncollected  demand,  or  any  other 
personal  property.  Under  §  2711,  when  proceedings  to  sell  realty  have 
been  linked  into  an  accounting,  and  it  proves  on  inquiry  to  be  unneces- 
sary or  disadvantageous  to  direct  a  sale,  mortgage  or  lease  the  realty,  the 
decree,  after  proof  taken  as  to  the  rights  and  interests  of  the  "real  and 
true  owners"  may  direct  conveyance  to  them,  according  tci  their  respective 
rights. 

§  1153.  Same. — Section  2735  does  not  apply  to  a  temporary  adminis- 
trator. When  the  time  comes  for  him  to  pay  over,  he  must  do  so  to  the 
executor  or  permanent  administrator.    Matter  of  Philp,  29  Misc.  263,  266. 

By  §  2490,  subd.  11,  the  Surrogate  is  given  power  "to  exercise  such  in- 
cidental powers  as  are  necessary  to  carry  into  effect  the  powers  expressly 
conferred."  And  by  §  2510,  subd.  8,  he  has  express  power  to  construe. 
And  so  in  determining  the  questions  he  has  power  to  pass  upon  under 
§  2735  the  Surrogate  may  construe  the  will,  so  far  as  is  necessary  in  order 
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to  decree  distribution.  In  re  Verplanck,  91  N.  Y.  439,  450;  Garlock  v. 
Vandevort,  128  N.  Y.  374;  In  re  Havens,  8  Misc.  574;  Brmm  v.  Wheeler, 
■  53  App.  Div.  6,  8;  Riggs  v.  Cragg,  89  N.  Y.  480;  Purdy  v.  Hayt,  92  N.  Y. 
446;  Fraenznick  v.  Miller,  1  Dem.  136. 

In  the  Havens  case  it  was  held  that  the  Surrogate  had  power  to  deter- 
mine as  a  matter  of  fact  whether  a  sole  residuary  legatee  had  assigned  one- 
half  of  his  legacy  to  another;  and  as  a  matter  of  law  whether  such  agree- 
ment of  assignment  actually  entitled  the  assignee  to  be  paid  part  of  the 
distributive  share.  See  also  Matter  of  Heelas,  5  Redf .  440.  But  before  the 
enactment  of  §  2472a  it  was  held  the  creditor  of  the  one  assigning  his  share 
cannot  come  in  before  the  Surrogate  and  secure  a  determination  as  to  the 
validity  of  such  transfer  {Duncan  v.  Guest,  5  Redf.  440),  for  the  validity 
of  the  assignment  could  not  be  tried.  Matter  of  Lawson,  36  Misc.  96;  Mat- 
ter of  Randall,  152  N.  Y.  508,  517.  See  also  authorities  discussed  in  Matter 
of  Havens,  8  Misc.  574.  So  it  has  been  held  that  the  question  of  legitimacy 
of  children  claiming  to  be  distributees  could  be  determined  (Matter  of  Lara- 
mie, 24  N.  Y.  St.  Rep.  702);  or  the  capacity  of  an  institution  to  take  a 
legacy.    Matter  of  York,  1  How.  Pr.  N.  S.  16. 

In  Matter  of  Lattan,  42  Misc.  467,  it  was  held  that  no  claimants  would 
be  recognized  save  such  as  had  legal  titles.  Those  claiming  adversely  to  the 
legal  title  on  equitable  grounds  must  seek  a  court  of  equity,  citing  Matter 
of  Brown,  3  Civ.  Proc.  Rep.  39.  This  the  Bollard  case,  74  Misc.  312,  shows 
is  no  longer  necessary. 

The  Surrogate's  power  to  pass  upon  a  disputed  legacy  was  asserted, 
and  is  well  illustrated  in  Tappen  v.  M.  E.  Church,  3  Dem.  187,  Rollins, 
Surr.  The  legacy  was  one  of  $500  to  the  trustees  of  a  church  "towards 
paying  off  the  debt  of  the  church."  The  executor  disputed  the  legacy, 
claiming  the  chiu-ch  was  not  in  debt,  neither  at  the  time,  nor  when  the 
testator  died.  The  Surrogate  asserted  his  right  to  pass  on  this  issue,  and 
ordered  a  reference  for  the  purpose.  So  the  Surrogate  may  have  to  pass 
on  the  validity  of  a  trust  provision.  Matter  of  Pearson,  21  N.  Y.  St.  Rep. 
128;  Matter  of  Collyer,  4  Dem.  24.  As  to  any  matter  the  Surrogate  is  em- 
powered to  decide,  his  decree  in  the  premises  is  made  conclusive  by  §  2550. 
It  was  so  held  under  former  §  2743.  Brown  v.  Wheeler,  53  App.  Div.  6, 
8;  Sexton  v.  Sexton,  64  App.  Div.  385.  So,  if  a  creditor's  claim  is  heard, 
and  determined  adversely,  the  decree  is  a  bar  to  a  subsequent  action  on 
the  same  claim.    Ibid. 

The  Surrogate's  decree  may  affect  the  accounting  party  with  a  construc- 
tive trust.  It  must  be  remembered  that  fraud,  active  or  constructive, 
is  the  essential  element  of  such  a  trust.  Not  actual  fraud.  See  39  Cyc, 
p.  169,  for  discussion  of  such  trusts. 


CHAPTER  IV 

G.    COMMISSIONS  AND    COMPENSATION 

§  1154.  Allowance  for  commissions  and  expenses  in  administering  the 
estate. — Provision  is  made  by  law  for  remunerating  and  reimbursing 
those  who  administer  estates  as  representatives  or  trustees. .  This  remuner- 
ation must  be  adjusted  by  the  decree  judicially  settling  the  account,  and, 
must  be  treated  before  we  discuss  the  dispositive  and  distributive  provi- 
sions of  decrees  on  accounting.    These  provisions  are  as  follows: 

§  2763.     Commissions  of  executor,  administrator,  guardian  or  testamentary  trustee. 

On  the  settlement  of  the  account  of  anv»  executor,  adtninistrator,  guardian  or 
testamentary  trustee,  the  surrogate  must  allow  to  him  his  just,  reasonable  and 
necessary  expenses  actually  paid  by  him,  and  if  he  be  an  attorney  and  counselor-at- 
law  of  this  state,  and  shall  have  rendered  legal  services  in  connection  with  his  official 
duties,  such  compensation  for  such  legal  services  as  shall  appear  to  the  surrogate 
tp  be  just  and  reasonable;  and  in  addition  thereto  the  surrogate  must  allow  to  such 
executor,  administrator,  guardian  or  testamentary  trustee  for  his  services  in  such 
official  capacity,  and  if  there  be  more  than  one,  apportion  among  them  according 
to  the  services  rendered  by  them  respectively: 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding  one  thousand 
dollars,  at,  the  rate  of  five  per  centum.  ■      ; ; 

For  receiving  and  paying  out  any  additional  sums  not  amounting  to  more  than 
ten  thousand  dollars,  at  the  rate  of  two  and  one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one  per  centum. 

The  value  of  any  real  or  personal  property  and  the  increment  thereof  received, 
distributed  or  delivered,  shall  be  considered  as  moijey  in  making  computation  of 
commissions.    But  this  shall  not  apply  in  case  of  a  specific  legacy  or  devise. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian,  is  required  to  receive 
income  and'paytover  the  same,  and  suqh  executor,  trustee  or  guardian  pays  oyer 
said  income  and  renders  an  annual  account  to  the  beneficiary  of  all  his  receipts  and 
disbursements  on  account  thereof,  he  shall  be  allowed,  and  may  retain,  the  same' 
comjnission  on  the  amount  so  accounted  for  as  he  would  be  allowed  upon  principal 
on  a  judicial  settlement;  if  he  does  not  render  such  annual  account,  h^  shall  be 
allowed,  upon  his  judicial  settlement,  his  commissions  upon  the  total  income  from 
any  money  or  property  then  payable  to  such  beneficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  accounted  for  amounts  to 
one  hundred  thousand  dollars  or  more,  each  executor,  administrator,  guardian  or 
testainentary  trustee  is  entitled  to  the  full  compensation  on  principal  and  income 
allowed  herein  to  a  sole  executor,  administrator,  guardian  or  testamentaty  trustee, 
unless  there  are  more  than  three,  in  which  case  the  compensation  to  which  three 
would  be  entitled  must  be  apportioned  among  them  according  to  the  services  ren- 
dered by  them,  respectively. 

Where  the  will  provides  a  specific  compensation  to  an  executor,  administrator, 
testamentary  guardian  or  trustee,  he  is  not  entitled  to  any  allowance  for  his  serv- 
ices, unless  by  a  written  instrument  filed  with  the  surrogate,  within  four  months 
from  the  date  of  his  letters,  or  in  the  case  of  a  testamentary  trustee  or  guardian, 
from  the  date  of  his  filing  his  oath,  he  renounces  the  specific  compensation. 
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Where  successive  or  different  letters  are  issued  to  the  same  person  on  the  estate 
of  the  same  decedent,  including  a  case  where  letters  testamentary  or  letters  of  general 
administration,  are  issued  to  a  person  who  has  been  previously  appointed  a  tem- 
porary administrator,  he  is  entitled  to  compensation  in  one  capacity  only,  at  his 
election,  except  that  where  he  has  received  compensation  in  one  capacity  he  is, 
above  the  sum  which  he  has  already  received  in  the  other  capacity,  entitled  to  the 
excess,  if  any,  bf  the  compensation  allowed  by  law. 

Former  §  2730  of  this  Code,  modified.  From  2  R.  S.  93,  §§  58,  59;  L.  1863,  c. 
362;  L.  1881,  c.  535;  L.  1893,  c.  636;  L.  1893,  c.  686;  L.  1895,  c.  595;  L.  1905,  c.  328; 
L.  1916,  c.  596  (amendment  in  italics). 

§  1155.  History  of  assimilation  of  compensation. — By  this  we  refer 
merely  to  the  legislative  dealings  with  the  commissions  of  all  persons  li- 
able to  account  before  the  Surrogate.  In  Jessup's  Surr.  Pr.,  4th  ed.,  §  1092, 
was  analyzed  the  development-qf  the  various  code  sections,  governing  the 
commissions  of  the  different  classes  of  accountants.  It  pointed  out  the 
confusion  growing  out  of  the  different  sections,  particularly  §  3320.  It 
began  with  Laws  of  1893,  ch.  686,  which  consolidated  into  §  2730,  former 
§§  2736-2738.  This  act  repealed  the  sections  then  numbered  2735  to  2741, 
but  the  legislature  in  so  doing  omitted  to  correct  and  amend  §  2811  referring 
to  and  making  applicable  the  sections  therein  enumerated.  So  far,  there- 
fore, as  §  2730  reenacted  the  provisions  of  the  consolidated  sections  they 
might  still  be  deemed  applicable  to  accountings  by  testamentary  trustees, 
as  §  2802  recognized  the  similarity  before  the  law  of  testamentary  trustees 
to  executors  and  administrators  in  respect  of  the  right  to  commissions. 
This  section  expressly  provided  that,  upon  the  annual  accountings  which 
testamentary  trustees  were  by  that  section  authorized  to  render  and  have 
judicially, settled,  "the  Surrogate  before  whom  such  accounting  may  be 
had  shall  allow  to  the  trustee  or  trustees  the  same  compensation  for  his  or 
their,  services  by  way  of  commission  as  are  allowed  by  law  to  executors  and 
administrators,  besides  their  just  and  reasonable  expenses  therein,  and 
also  the  additional  allowance  provided  for  in  §  2562  of  this  Act."  This 
is  the  section  now  numbered  2747  providing  for  the  additional  allowance 
for  counsel  fees  and  other  expenses  upon  accountings  "not  exceeding  ten 
dollars  for  each  day  occupied  in  the  trial  and  necessarily  occupied  in 
preparing  the  account  for  settlement  and  otherwise  preparing  for  the 
trial." 

,  The  Court  of  Appeals  in  Hurlbut  v.  Durani,  88  N.  Y.  122,  128,  had  ex- 
pressly held  that  the  then  §§2736  and  2811  of  the  Code  contained  the 
statutory  provision  for  the  compensation  of  executors  and  of  testamentary 
trustees.'  See  also  Lay  tin  v.  Davidson,  95  N.  Y.  263,  expressly  recognizing 
the  jurisdiction  of  the  Surrogate  to  award  ijommissions  to  testamentary 
trustees  under  the  Code  of  Civil  Procedure,  citing  Johnson  v.  Lawrence, 
95  N.  Y.  154,  and  In  re  Roosevelt,  5  Bedf.  601.  In  the  case  last  cited  Sur- 
rogate Rollins  passed  directly  upon  the  authority  of  the  Surrogate  to  di- 
rect the  payment  of  commissions  to  testamentary  trustees  and  reviewed 
the  statutes  deaHng  therewith.  His  decision  wa^  based  upon  the  appli- 
cability of  the  sections  to  testamentary  trustees,  to  which  reference  is 
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made  in  §  2811  as  above  quoted.    His  opinion  is  concurred  in  by  the  Court 
of  Appeals  in  the  case  of  Laytin  v.  Davidson,  supra. 

But,  in  1904,  by  ch.  755,  the  Legislature  amended  §  3320  of  the  Code, 
entitled  "Receivers'  commissions,"  by  adding  a  provision  relating  to 
compensation  of  a  "trustee  of  an  express  trust"  which  assimilated  the  rate 
of  commissions  and  the  rule  of  apportionment  thereof  to  the  "executor" 
rule. 

This  would  have  seemed  therefore  not  to  be  a  provision  applicable  to 
testamentary  trustees,  as  §  2803  was  not  changed.  But  in  Robertson  v.  De 
Brulatour,  188  N.  Y.  301,  aff'g  111  App.  Div.  882,  it  was  applied  as  govern- 
ing just  such  trustees,  and  as  changing  in  their  favor  the  rule  app  icable 
to  representatives  which  was  that  their  commissions  are  figured  on  "sums 
of  money"  received  and  paid  out,  whereas  trustees  might  be  paid  on  the 
basis  of  "principal"  which  was  held  to  apply  to  securities  in  bulk  or  in 
kind.  See  opinion  in  Chisolm  v.  Hamersley,  114  App.  Div.  565,  discussing 
same  subject  as  to  trust  under  a  deed. 

But  in  §  3320,  amended  in  1915,  q.  v.,  the  provisions  as  to  "a  trustee  of 
an  express  trust"  is  preceded  by  the  words  "except  as  otherwise  prescribed 
in  regard  to  a  testamentary  trustee."  And  §  2768  by  subd.  6,  gives  a  com- 
prehensive definition  of  the  term  "testamentary  trustee."  So  the  assimi- 
lation is  now  complete. 

The  commissions  of  "persons  appointed  to  execute  a  trust  left  unex- 
ecuted by  the  death"  of  an  original  or  surviving  trustee  are  usually  fixed  by 
the  Supreme  Court.  See  Whitehead  v.  Draper,  132  App.  Div.  799,  where 
successor  to  such  agent  of  the  court  was  appointed.  They  cannot  exceed 
the  commissions  allowed  to  executors,  etc.  This  is  by  virtue  of  amendments 
in  1902  to  the  Real  Property  and  Personal  Property  Law.  See  §  20,  Pers. 
Prop.  Law,  and  §  111,  Real  Prop.  Law.  In  the  Matter  of  Morgan,  N.  Y. 
Law  Journal,  January  13,  1912,  the  Surrogate  says: 

The  provisions  as  to,  trustees'  commissions  contained  in  section  20  of  the  Per- 
sonal Property  Law  and  section  111  of  the  Real  Property  Law  relate  exclusively 
to  the  case  of  the  death  of  a  last  surviving  or  sole  surviving  trustee  of  an  express 
trust,  and,  among  other  things,  declare  that  in  the  absence  of  a  contrary  direction 
on  the  part  of  the  person  creating  the  same,  the  trust  estate  vests  in  the  Supreme 
Court,  and  shall  be  executed  by  some  person  appointed  by  the  court  whom  the 
court  may  invest  with  all  or  any  of  the  powers  and  duties  of  the  original  trustee  or 
trustees.  The  amendments  to  section  111  by  chapter  216,  Laws  of  1911,  and  to 
section  20  by  chapter  217  of  the  same  laws,  extend  the  application  of  the  provision 
in  respect  to  the  award  of  compensation  by  way  of  commissions  to  the  person  so 
appointed  to  any  other  court  having  the  power  to  pass  upon  his  final  "account.  The 
case  of  Whitehead  v.  Drwper,  132  App.  Div.  799,  arose  under  chapter  150,  Laws  of 
1902,  which  has  been  repealed,"  but  its  provisions  have  been  reenacted  by  section  20 
in  its  unamended  form ;  and  the  case  of  Silliman,  67  Misc.  27  (see  opinion  by  Heaton, 
Surr.),  was  decided  since  the  amendment  to  section  20,  and  neither  of  these  cases 
affects  the  situation  here  existing.  What  rule  would  be  applied  in  this  court  in  a 
case  arising  under  section  20  or  section  111,  since  theu:  amendment,  is  a  question 
unnecessary  now  to  consider,  as  it  is  not  before  the  court  for  decision.  Iji  the  pres- 
ent case  the  substituted  trustees  were  appointed  by  the  Supreme  Court  to  succeed 
trustees  whom  it  had  permUled  to  resign.    In  such  case  there  is  no  provision  of  law 
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expressly  providing  in  terms  for  the  compensation  of  a  resigning  or  successor  trustee. 
The  rule  applied  in  determining  their  compensation  for  their  services  has  been  es- 
tablished by  the  decisions  of  the  courts  based  upon  the  statutory  provisions  pre- 
scribing the  commissions  to  which  trustees  are  entitled,  but  applying  them  accord- 
ing to  the  justice  and  equity  of  the  situation.  Matter  of  Allen,  96  N.  Y.  327;  Matter 
of  RuOedge,  162  N.  Y.  37,  38;  Matter  of  Douglas,  60  App.  Div.  64;  Matter  of  Eise- 
mann,  3  Dem.  72;  Altomey-Gmeral  v.  ConX.  Life  Ins.  Co.,  32  Hun,  223,  aff'd  99  N.  Y. 
674;  EstaU  of  Herman  Schnitzer,  Surr.  Dec,  1909,  p.  182.  That  rule  requires 
the  commissions  in  this  case  to  be  computed  in  accordance  with  the  principles  laid 
down  in  the  Matter  of  the  Estate  of  Montanye  Ward  (Surr.  Dec,  1908,  p.  12,  N.  Y. 
Law  Journal,  January  8,  1908). 

EXECUTOR    OF    DECEASED    TRUSTEE 

It  seems,  an  executor  of  a  deceased  trustee  is  not  entitled  to  commis- 
sions, but  may  in  the  Surrogate's  discretion  be  compensated  as  justice 
requires.  See  careful  opinion  by  Ketcham,  Surr.,  in  Matter  of  Ingraham, 
60  Misc.  44,  denying  commission  but  allowing  counsel  fees.  But  in  Mat- 
ter of  Wilcox,  125  App.  Div.  152,  rev'd  on  other  grounds  194  N.  Y.  288, 
full  commissions  were  allowed  to  "estate"  of  deceased  trustee  on  principal 
of  which  she  was  life  tenant.    And  see  Matter  of  Heaney,  125  App.  Div.  619. 

The  commissions  allowed  are  hot  to  the  representative  accounting  but 
to  the  decedent  representative's  estate.    Matter  of  Butler,  66  Misc.  409. 

§  1156.  The  right  to  remuneration. — In  the  first  place,  it  is  the  policy 
of  our  law,  in  contrast  with  the  old  English  rule,  that  those  who  administer 
a  trust  or  estate  shall  receive  compensation  therefor.  The  language  of 
§  2753,  "the  Surrogate  must  allow"  expresses  this  general  intent.  The  sec- 
tion is  not  mandatory  in  the  sense  that  no  departure  from  it  is  ever  per- 
missible {Secor  V.  Sentis,  5  Redf.  570,  572),  for  if  a  testator  expressly  pro- 
hibits his  executor  from  receiving  compensation  for  administering  the 
estate,  the  Surrogate  will  be  controlled  by  such  direction.  Ibid.;  Meacham 
V.  Steames,  9  Paige,  403.  This  has  been  held  in  a  case  when  of  two  execu- 
tors under  such  a  will  one  refused  to  serve,  and  the  other,  by  reason  of  the 
extra  labor  thereby  claimed  by  him  to  have  been  required,  sought  to  have 
the  prohibition  disregarded.  Surrogate  Rollins  declined  to  do  so.  Matter  of 
Gerard,  1  Dem.  244;  Matter  of  Marshall,  3  Dem.  173.  If,  however,  the 
executors  named  in  a  will  denying  any  compensation  to  the  executors  de- 
cline to  qualify,  the  prohibition  cannot  extend  to  an  administrator  with 
the  will  annexed. 

§  1157.  Renouncing  specific  compensation. — In  the  second  place,  the 
act  recognizes  the  testator's  right  to  prescribe  a  different  rate  of  compensa- 
tion. But  it  deals  with  it  on  a  different  basis  than  do  the  courts  with  a 
will  denying  compensation.  For  §  2753  permits  a  remmciation  of  "  specific 
compensation,"  by  filing  a  written  instrument,  within  four  months  of 
letters,  or  in  the  case  of  a  testamentary  trustee  or  guardian,  within  four 
months  from  the  date  of  filing  his  oath,  which  is  evidence  that  he  accepts 
his  trust.  An  interesting  case  is  Matter  of  Pulitzer,  89  Misc.  657.  Former 
§  2730  and  §  3320  were  the  sections  applicable  at  the  date  of  filing  the 
renunciation.    But  the  opinion  of  Cohalan,  Surr.,  is  correctly  interpreta^ 
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tive  of  the  rule  as  it  now  still  stands.  The  question  was  wKether  Mr. 
Pulitzer  intended  the  specific  compensation  to  be  a  cbnditibn  of  the  ap- 
pointments Held  not  to  be,  and  that  the  executor  and  trustee  ha4  the 
right  to  elect,  citing.  Matter  of  Arkenbur^h,  38  App.Div.  473. 

It  is  thus  perfectly  competent  for  a  testator  to  fix  a  definite  remuneration 
to  his  executor  or  trustees,  substituting  it  for  the  statutory  commissions. 
Matter  of  Sprague,  46  Misc.  216.  But  a  mere  legacy  to  one  named  as 
executor,  unless  explicitly  stated  to  be  in  lieu  of  comnjjssions,  doe?  not 
deprive  him  of  his  right  to  them.  Matter  of  Mason,  98  N.:  Y.  527.  But  an 
executor  may  renounce  the  remuneration  specified  in  the  will,  and  insist 
upon  his  statutory  commissidns.  Section  2753,  Code  Civ.  Proc;  Matter 
of  Arkenburgh,  13  Misc.  744.  But  he  must  do  so  before  the  entry  of  the 
decree  (ibid.),  and  within  a  reasonable  time.  Arthur  v.  Nelson,'  1  Dem. 
337.  §  2753  now  fixes  that  time.  Formerly  these  decisions  were  made. 
Nine  years  is  an  unreasonable  time  to  delay  Such  renunciation'  (ibid.), 
although  in  Matter  of  Weeks,  below,  Rollins,  Surr.,  said,  "There  is  no  time 
fixed  by  law."  In  Matter  of  Arkenburgh,  38  App.  Div.  473,  477,  it  was  held 
that  when  no  one  could  be  prejudiced,  a  delay  of  tv?o  and  a  half'yeare  was 
not  unreasonable.  His  assent  to  the  will  when  read  or  probated  is  imma- 
terial.   Ibid. 

If  he  does  renounce  this  sJDeeific-  compensation  he  cannot  retract  his 
renunciation,  except  upon  consent  of  the  Surrogate,  and 'of  all  the  par- 
ties in  interest.  Matter  of  Weeks,  5  Dem.  194.  If  the  -will  expressly  t>ro- 
vides  that  the  executors  shall  have  "a  reasonable  compensation"' fo^ 
their  services  as  such,  the  court  will  enforce  the  obvioiis  intent  that  "the 
compensation  should  be  reasonable  with  reference  to  the  special  circum- 
stances of  his  estate,  and  the  services  which  he  has  required  them'  to  per- 
form." Matter  of  Schell,  53  N.  Y.  263,  266.  It  cannot  be  held  that  the 
use  of  the  word' "reasonable"  means  the  statutory  rate  merely  because 
that  is  presumed  to  be  realsonable.  Ibid.  But  where  a '  testamentary 
guardian  was  given  a  bequest  for  his  services  as  such,  and  rendered  no 
services  it  was  held  he  could  not' take  the  bequest.  Matter  of  Brigg,  39 
App.  Div.  485. 

The  acceptance  of  a  legacy  "to  my  executoT  and  trustee"  and  described 
as  "in  full  of  all  commissions,  personal  expenses,  disbursements  and  chafges 
of  every  kind  relating  to  the  full  and  final  settlement  of  my  estate"  was 
held,  by  Heaton,  Surr.,  in  Matterof  Rome,  42'Misc.  172,  to  be 

(a)  Conclusive  against  the  representative  in  both  capacities. 

(b)  But  not  to  include  reasonable  and  necessary  counsel  fees. 

§  1158.  Compensation,  when  denied.— In  the  third  place,  in  spite  of 
the  statute,  the  Surrogate  may  deny  comrnissions  to  a  negligent  or  wrong- 
doing executor  or  trustee.  Matter  of  RyMedge,l&2  N.  Y.  31,  aff' g  37  App. 
Div.  633;  Wheelwright  v.  Rhoades,  28  Hun,  57;  Maiter  of  Harnett,  15  N.  Y. 
St.  Rep.  725;  Steiimsv.  Melcher,  152  N.  Y.  551;  Cook  v.  Lowry,  95  N.  Y. 
103,  114)  Matter  of  Welling,  51  App.  Div.  355,  358;  Matter  of  Mdthewson, 
8  App.  Div.  8,  11,  12;  Matter  of  Williamsburgh  Trust  Co.,  60  Misc.  296. 
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See  also  Matter  of  Hayes,  40  Misc.  500,  case  of  an  administrator  who  min- 
gled trust  with  personal  funds;  and  Matter  of  Ward,  49  Misc.  181,  case  of  a 
guardian.  In  Matter  of  Hunt,  38  Misc.  613,  the  court  declined  to  charge 
one  executor  with  the  devastavit  of  his  coexecutor.    See  opinion. 

So,  also,  where  a  trustee  resigns  before  executing  his  trust,  he  loses  his 
right  to  commissions  on  the  corpus  of  the  fund.  Matter  of  Hayden,  54 
Hun,  197.  Matter  of  Williamsburgh  Trust  Co.,  72  Misc.  592.  It  becomes 
discretionary  with  the  Surrogate,  and  that  discretion  is  reviewable.  Matter 
of  Gall,  107  App.  Div.  310.  And  the  court  may  impose  as  a  condition  of 
permitting  the  resignation  of  a  trust,  that  the  right  to  commissions  be 
waived,  in  whole  or  in  part.  Matter  of  Allen,  96  N.  Y.  327;  Matter  of  Cur- 
tiss,  9  App.  Div.  285,  288;  Matter  of  Douglas,  60  App.  Div.  64.  A  quanium 
meruit  may  be  allowed  in  the  exercise  of  this  discretion  within  the  legal 
limits  for  full  service.  Matter  of  Fisk,  45  Misc.  299;  lAnsly  v.  Bogert,  152 
N.  Y.  646,  aff'g  67  N.  Y.  St.  Rep.  658.  So  also  as  to  an  administrator, 
acting  in  good  faith,  but  removed  on  discovery  of  a  will.  Matter  of  Hurst, 
111  App.  Div.  460.  See  opinion  of  Jenks,  J.  If  a  trustee  dies  before  ad-, 
ministering  the  estate,  his  executors  may  receive  one-half  commissions  in 
a  proper  case.  Matter  of  Todd,  64  App.  Div.  435.  Where  the  estate  has 
never  been  reduced  to  money,  it  seems  it  is  not  such  a  proper  case.  Mc- 
Alpine  v.  Potter,  126  N.  Y.  285,  290.  It  is  always  improper  in  such  a  case 
to  allow  the  executors  of  a  deceased  trustee  the  one-half  commissions  for 
distributing  the  estate.    Palmer  v.  Dunham,  6  N.  Y.  Supp.  262. 

Unless  the  right,  however,  to  commissions  is  thus  divested,  thfe  courts 
will  recognize  it  and  in  fact  cannot  deny  it.  Matter  of  Curtiss,  9  App. 
Div.  285,  291.  Mere  discourtesy  or  refusal  to  take  beneficiary's  advice 
as  to  litigation  is  not  wrongdoing.    Matter  of  Ingersoll,  95  App.  Div.  212. 

Nor  is  merely  confused  and  unbusinesslike  administration  in  itself,  and 
apart  from  fraud,  ground  for  denying  commissions.  Matter  of  Edelmsyer, 
157  App.  Div.  773. 

§  1159.  Change  of  rule  as  to  commission  on  income. — But  the  right 
may  be  lost  by  remissness  of  the  trustee.  For  example,  under  former 
§  2730  if  a  trustee  paid  out  the  whole  income  annually  and  failed  to  reserve 
enough  to  cover  his  commissions,  he  would  not  subsequently  be  allowed 
them  in  lump.  Olcottv.  Baldwin,  190  N.  Y.  99 ;  Matter  of  Harper,  27  Misc. 
471;  Spencer  v.,Spencer,  38  App.  Div.  403;  Matter  of  Haight,  51  App.  Div. 
310,  318;  Matter  of  Slocum,  60  App.  Div.  438;  Hancox  v.  Meeker,  95  N.  Y. 
528;  Matter  of  Norton,  58  Misc.  133.  The  reason  was  that  the  income  is 
the  only  source  from  which  commissions  thereon  can  be  paid.  Whitson  v. 
Whitson,  53  N.  Y.  479;  Shipman's  Estate,  82  Hun,  lOS;  Conger  v.  Conger, 
105  App.  Div.  589.  But  see  Matter  of  Haskin,  111  App.  Div.  754,  rev'g 
49  Misc.  177,  when  there  was  enough  balance  on  income  accoimt,  at  time 
of  judicial  settlement,  to  equalize  the  deficiencies  on  annual  payments.  It 
is  quite. competent  for  an  adult  beneficiary  to  assent  to  the  payment  of 
commissions  to  a  trustee  whose  right  thereto  may  have  been  lost  by  his 
remissness.    Matter  of  Johnson,  57  App.  Div.  494,  504. 
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This  emphasized  the  propriety  and  necessity  of  either  an  annual  settle- 
ment or  of  so  erecting  the  accounts  as  to  make  annual  rests.  No  sound 
reason  exists  why  a  trustee  should  wait  to  the  end  of  his  trust  for  his  com- 
pensation or  why  he  should  not  compute  and  receive  on  such  annual  rests 
his  annual  commission.  Beard  v.  Beard,  140  N.  Y.  260,  265.  In  Conger  v. 
Conger,  105  App.  Div.  589,  the  method  of  "annual  rests"  is  summarized, 
compliance  with  which  will  bring  the  trustee  within  the  rule  in  Hancqx  v. 
Meeker,  95  N.  Y.  528,  and  Matter  of  Mason,  98  N.  Y.  527.  See  Matter  of 
Martin,  196  N.  Y.  415,  modf.  133  App.  Div.  893.  But  §  2753  seems  to 
change  this  rule,  by  providing  that  if  such  annual  account  to  the  benefi- 
ciary, not  to  the  Court,  be  not  rendered,  the  accountant  "shall  be  allowed, 
upon  his  judicial  settlement,  his  commissions  upon  the  toted  income,  from  any 
money  or  property  then  payable  to  such  beneficiary." 

This  right  to  make  annual  rests  and  to  pay  himself  or  at  least  reserve 
the  amount  of  his  commissions  ought  not  to  be  denied  to  any  trustee.  It 
has  been  denied  to  a  guardian.  Matter  of  Decker,  37  Misc.  at  p.  527.  But 
in  Matter  of  Mason,  98  N.  Y.  527,  the  opinion  being  written  by  the  same 
judge  who  wrote  the  opinion  in  Beard  v.  Beard,  supra,  the  court  says: 

Where  a  trustee  is  required  to  keep  trust  funds  invested  and  to  receive  and  pay 
out  the  income  annually  and  he  receives  the  income  and  renders  an  accounting 
thereof  to  the  beneficiaries  and  pays  over  the  balance  of  income  after  deducting 
the  expenses  chargeable  against  the  same,  he  has  the  right  to  deduct  for  his  com- 
mission full  commissions  on  the  income  annually  received  before  paying  it  over, 
citing  Fisher  v.  Fisher,  1  Bradford,  335,  and  Matter  of  Allen,  96  N.  Y.  327. 

And  in  that  same  opinion  he  goes  on  to  say  that  a  guardian  who  is  re- 
quired by  statute  to  file  annual  accounts  with  the  Surroga;te  each  year 
may  in  his  accounts  thus  filed  charge  full  commissions,  citing  Mbrgan  v. 
Hannas,  13  Abb.  Pr.  361. 

Reading  this  with  the  reasoning  in  Hancox  v.  Meeker,  supra,  the  Matter 
of  Decker  does  not  appear  convincing.  However,  under  the  new  machinery 
for  accountings  there  can  be  no  difficulty  in  having  these  annual  rests 
judicially  approved  at  proper  intervals. 

The  authority  given  the  Surrogates'  Courts  to  allow  and  to  apportion 
commissions  carries  with  it  the  power  to  enforce  payment  thereof.  Matter 
of  Dunkel,  5  Dem.  188, 194.  On  the  other  hand,  as  the  amount  of  the  com- 
missions, until  paid,  or  rather  until  the  accountant  is  legally  entitled  to 
receive  them,  remains  an  asset  of  the  estate,  the  Surrogate  has  power  to 
direct  the  application  of  such  amount,  or  so  much  thereof  as  may  be  nec- 
essary, to  liquidate  an  unpaid  debt  of  the  accountant  to  the  estate,  whether 
shown  to  be  imcoUectible  or  not.    Freeman  v.  Freeman,  4  Redf.  211. 

§  1160.  The  basis  of  remuneration. — The  primary  basis  of  commis- 
sions is  the  actual  rendition  of  services  in  administering  the  estate.  Matter 
of  Clinton,  16  Misc.  199,  202,  or,  as  said  in  Wagstaff  v.  Lowerre,  23  Barb. 
209,  "the  compensation  is  given  for  the  care  and  management  of  the  estate, 
not  for  the  simple  act  of  receiving  and  paying  out."  An  exiecutor  who 
renders  no  services  can  have  no  commission.    Matter  of  Manice,  31  Hun, 
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119,  121.  But,  as  the  statute  gives  the  Surrogate  power  where  th^re  are 
several  executors,  to  "apportion  among  them  according  to  the  services 
rendered  by  them  respectively, "  it  follows  that  any  assumption  of  responsi- 
bility, or  liability,  or  services  however  shght,  brings  the  executor  within 
the  category  and  entitles  him  to  his  apportionate  share.  Matter  of  Dunkel, 
5  Dem.  188. 

Though  one  executor  voluntarily,  or  perhaps  by  design,  take  possession 
of  all  the  assets,  add  transacts  substantially  all  the  business  of  the  estate, 
he  does  not  thereby  become  entitled  to  receive  all  the  commissions,  to  the 
exclusion  of  the  coexecutor.  Ibid.  And  see  Matter  of  David  Banks,  imre- 
ported  opinion  by  referee,  filed  N.  Y.  Co.  June  23,  1914,  confirmed  by 
Fowler,  Surr.,  July  9,  1914. 

•The  property  basis  of  the  commissions  is  defined  by  §  2753.  It  is  the 
"  amount  so  accounted  for."  If  the  trustee  is  surcharged  with  a  sum  lost 
by  his  negUgence,  he  is  entitled  to  the  benefit  of  that  amoimt  as  a  basis 
of  computation.  So  also  as  to  debts  due  himself  as  one  of  the  beneficiaries. 
Meackam  v.  Stearnes,  9  Paige,  398.  No  commissions  allowed  on  a  mortgage 
taken  in  part  payment  on  sale  of  realty  imder  judgment  for  specific  per- 
formance of  decedent's  contract.    Matter  of  Dill,  60  Misc.  294. 

It  was  formerly  held  that  real  property  is  no  basis  for  the  computation 
of  coromissions  {Smith  v.  Buchanan,, 5  Dem.  169,  and  cases  cited),  except- 
ing only  where  it  has  been  actually  sold  under  the  terms  of  the  will  (Matter 
of  Clinton,  16  Misc.  199),  or  where  the  will  works  an  equitable  conversion. 
Matter  of  Hardenbrook,  23  Misc.  538,  543.  Matter  of  Wanninger,  120  App. 
Div.  273,  citing  McAlpine  v.  Potter,  126  N.  Y.  285;  Phoenix  v.  Livirigstone, 
101  N.  Y.-451;  Robertson  v.  De  Brulatour,  188  N.  Y.  301.  But  it  was  held 
proper  to  allow  executors  commissions  where  on  foreclosing  an  estate 
mortgage,  they  had  to  buy  in  the  land  which  they  divided  into  lots  and 
sold  them  at  auction  to  the  legatees,  and  the  purchase  price  was  offset 
against  the  various  legacies  to  the  purchasing  legatees.  Matter  of  Franklin, 
26  Misc.  107 ;  Matter  of  De  Peyster,  4  Sandf .  Ch.  51 1 ;  Matter  of  Boss,  33  Misc. 
163.  The  mere  holding  of  title  will  not  be  deemed  money  for  the  purpose 
of  computing  commissions.  Phoenix  v.  Livingstone,  101  N.  Y.  451 ;  Estate 
of  McLaren,  6  Misc.  483.  Where  the  executors  actually  sell,  in  pursuance 
of  a  lawful  power,  they  will  be  considered  as  having  performed  a  lawful  trust 
duty,  and  are  as  much  entitled  to  commissions  upon  the  amount  involved 
as  upon  any  other  sums  passing  through  their  hands.  Matter  of  Prentice, 
25  App.  Div.  209,  212.  Moreover,  they  are  to  be  allowed  a  reasonable 
time  within  which  to  execute  the  power  of  sale.  Hancox  v.  Meeker,  95 
N.  Y.  528. 

Where  there  is  no  imperative  direction  to  the  executors  to  sell  the  real 
estate,  there  is  no  equitable  conversion.  Matter  of  Hardenbrook,  23  Misc. 
538,  540.  "To  constitute  a  conversion  of  real  estate  into  personal  in  the 
absence  of  actual  sale,  it  must  be  made  the  duty  of  and  obligatory  upon 
the  trustees  to  sell  it  ia  any  event.  Such  conversioQ  rests  upon  the  prin- 
ciple that  equity  considers  that  as  done  which  ought  to  have  been  done. 
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A  mere  discretionary  power  of  selling  produces  no  such  result."  White  v. 
Howard,  46  N.  Y.  144;  Stagg  v.  Jackson,  1  N.  Y.  206;  Hobson  v.  Hale,  95 
N.  Y.  598. 

The  new  §  2753  removes  the  necessity  for  the  refinements  of  reasoning  in 
the  above  cases  by  the  insertion  of  this  paragraph. 

"The  value  of  any  real  or  personal  property,  and  the  increment  thereof, 
received,  distributed  or  delivered,  shall  be  considered  as  nfoney."  But  the 
section  still  excludes  a  specific  legacy  or  devise. 

The  distinction  must  be  clearly  kept  in  mind  where  the  same  persons 
are  named  as  executors  and  as  trustees  between  their  rights  to  deal  with 
real  property  as  executors  and  as  trustees.  If  the  right  to  deal  with  the  real 
estate  devolves  upon  the  trustees  by  the  terms  of  the  will  and  the  executors 
have  no  right  to  deal  with  it  except  as  it  may  become  necessary  for  them 
to  convert  it  for  the  purpose  of  paying  debts  or  legacies  under  the  will, 
then  commissions  can  be  allowed  upon  the  basis  of  the  real  estate  to  the 
persons  named  as  executors  only  in  their  capacity  as  trustees;  and  upon 
their  accounting  as  executors,  the  real  estate  cannot  be  taken  as  a  basis 
of  computation  of  their  commissions.  Matter  of  Curtiss,  9  App.  Div.  285; 
Matter  of  Wanninger,  120  App.  Div.  273.  See  also  opinion  of  Thomas, 
Surr.  Matter  of  McGlynn,  41  Misc.  156.  He  points  out  that  if  executors 
are  imder  a  mandatory  power  of  sale,  so  they  are  under  obHgation  to  ac- 
count for  proceeds  and  hence  entitled  to  use  the  value  as  a  basis  for  com- 
missions. But  he  says:  "Its  value  may  be  considered,  not  for  the  purpose 
of  awarding  them  commissions  upon  such  value  in  advance  of  a  sale;  but 
in  order  to  determine  whether  the  entire  estate  exceeds  $100,000,  so  as 
to  give  to  each  executor  a  full  commission."  See  also  Matter  of  Waternian, 
60  Misc.  292. 

Of  course,  if  upon  petition  and  citation  under  §  2701  an  executor  or 
administrator  is  authorized  to  "enter  into  possession  of  real  property  left 
by  his  decedent,  and  to  manage  and  control  the  same,  and  receive  the  rents 
thereof,"  he  may  bring  into  his  accounting  the  net  rents  held  by  him  and 
they  may  be  disposed  of  by  the  decree  pursuant  to  the  terms  of  §  2711. 
See  discussion  of  Disposition  of  Decedent's  Realty,  ante. 

Where  executors  sell  encumbered  real  estate  and  the  purchaser  tak^s 
subject  to  the  mortgages,  the  commissions  may  be  computed  on  the  basis 
of  the  whole  purchase  price,  and  is  not  to  be  limited  to  the  value  of' the 
equity.  Cox  v.  Schermerhorn,  18  Hun,  16,  19;  Baucus  v.  Stover,  24  Hun, 
109,  114,  rev'd  on  another  point,  89  N.  Y.  1. 

So  where  executors  received  surplus  after  sale  by  pledgee  of  decedent's 
securities  pledged  for  his  debt  their  commissions  are  computed  on  the  gross, 
on  the  theory  that  they  received  the  whole,  paid  the  debt  and  distributed 
the  surplus.    Matter  of  Bolles,  67  Misc.  401. 

If  a  power  of  sale  is  conferred  on  the  executor  personally  and  not  as 
executor,  he  cannot  include  the  proceeds  in  his  account,  nor  use  them  as 
the  ba,sis  of  computing  Iiis  commissions  as  executor.  Matter  of  Brown,  5 
Dem.  223. 
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§  1161.  Same  subject. — It  is  further  to  be  noted  that  the  commissions 
are  to  be  based  on  moneys  lawfully  received  or  disbursed,  or  on  the  pro- 
ceeds of  real  property  lawfully  administered  upon  or  sold  by  the  accountant 
as  executor,  administrator,  trustee,  or  guardian.  That  is,  the  commissions 
are  computed  upon  what  are  legal  assets  in  the  executor's  hands  for  pur- 
poses of  administration.  It  was  noted  above  that  an  executor  having  a 
mere  personal  power  of  sale,  could  not  include  the  proceeds  of  the  sale  in 
his  account  as  executor  nor  compute  commissions  ■  thereon.  McMer  of 
Brown,  5  Dem.  223.  Commissions  may  properly  be  computed  on  the  value 
of  personal  assets  not  actually  converted  into  cash,  but  delivered  to  and 
accepted  by  legatees  as  equivalent  to  so  much  cash.  .  Matter  of  Ross,  33 
Misc.  163,  citing  Cairns  v.  Chaubert,  9  Paige,  160;  Matter  of  Moffat,  24 
Hun,  325;  Matter  of  Curtiss,  15  Misc.  545,  551;  Phoenix  v.  Livingstone,  101 
N.  Y.  451;  Cox  v.  Schermerhorn,  18  Hun,  16;  Matter  of  De  Peyster,  4  Sandf. 
Ch.  511;  McAlpine  v.  Potter,  126  N.  Y.  285.  See  Matter  of  Kings  Co. 
Trust  Co.,  69  Misc-  631,  where  legacy  was  "soluble  partly  in  money  and 
partly  in  goods  at  a  valuation  to  be  ascertained 'by  the  executor." 

So,  if  an  executor  die  during  the  administration,  his  commissions  must 
be  apportioned  to  the  degree  of  completion  of  the  duty.  Matter  of  Whipple, 
81  App.  Div.  589;  See  also  Matter  of  Worthington,  1 141  N.  Y.  9.  See  Mat- 
ter of  McCormick,  46  Misc.  386,  where  Heaton,  Surr.,  reviews  the  cases. 
As  to  such  cases  the  amounts  of  commissions  are  determined  in  the  ac- 
counting had  under  §  2725.  Matter  of  Hallenbeck,  119  App.  Div.  757, 
195N.  Y.  143.^     .: 

In  Matter  of  Ziegler,  168  App.  Div.  735,  mod.  85  Misc.  673,  the  accounts 
ing  was  made,  but  decree  not  signed,  when  Mayor  Gaynor,  one  of  the  ac- 
countants, died.  The  Surrogate  held  his  estate  was  entitled  also  to  com- 
missions for  "paying  out''  tmder  the  decree  subsequently  made,  as  only 
"the  purely: ministerial  act  of  pajdng  over  the  money"  remained.  This 
the  Appellate  Division  reversed.  See  opinion  by  Clarke,  J.  There  is  a 
good  deaito  be  said  for  the  reasonableness  of  the  view  taken  by  Cohalan, 
Surr,,  in  his  opinion,; however. - 

Where  executors  were  empowered  to  make  actual  partition  of  testator's 
realty  iwhich  he  devised  to  several  persons,  it  was  held  that,  while  the 
executors  rendered  services,  appointed  commissioners,  effected  a  partition 
and  allotted  the  several  shares,  yet  they  were  not  entitled  to  any  commis- 
sions upon  such  real,  estate.:,  Bruce  v.  Bruce,, ^2  Hun^  4:1Q;  Matter  of  Ross, 
supra.  Under  the  express  language  of  §  2753  this  would  no  longer  be  the 
rule.  , 

Again,  specific  legacies  have  never  been  a  proper  basis  for  computing 
commissions.  All  the  executor  has  to  do  is  to  deliver  the  actual  thing:  be- 
queathed to  the  legatee  named.  Hall  v.  Tryon,  l.Dem.  296;  Matter  of 
Robinson,  37  Misc.  336;  Matter  of  Whipple,  supra;  Matter  of  Fisher,  93 
App.  Div.  186;  Matter. of  Kings  Co.  Trust  Co.,  69  Misc.  531.  This  is  so 
even  if  the  specific  article  is  sold  at  the  legatee's  request,  and  the  proceed^ 
paid  to  him.    Farquharson  y.  Nugent,' Q  Dem.  296.    But  where  an  estate 
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consists  of  securities,  and  the  general  legatees  accept  their  distributive 
shares  in  the  form  of  these  very  securities,  nevertheless  the  executors  are' 
entitled  to  treat  these  securities  as  money  received  and  paid  out,  and  will 
be  allowed  commissions  thereon.    Ibid.;  Matter  of  Curtiss,  9  App.  Div. 
285;  Matter  of  Fisher,  supra. 

But,  it  has  been  held  that  a  temporary  administrator  who  has  received 
and  held  and  delivered  over  to  the  permanent  representative  property 
specifically  bequeathed  by  the  will,  is  entitled  to  commissions  thereon. 
Estate  of  Egan,  7  Misc.  262.  The  distinction  is  based  on  the  difference  in 
the  functions  of  the  permanent  and  temporary  representative.  See  Mat- 
ter of  Hurst,  111  App.  Div.  460.  The  latter  is  appointed  to  insure  the 
safety  and  preservation  of  the  property,  and  his  right  to  compensation 
depends  on  his  doing  that.  Green  v.  Sanders,  18  Hun,  308;  Estate  of  Egan, 
supra,  and  cases  cited. 

It  seems  that  it  is  not  an  executorial  duty  under  the  will  to  pay  dower, 
admeasured  by  a  judgment  of  the  Supreme  Court,  and  hence  commissions 
cannot  be  allowed  on  a  sum  thus  paid.  Matter  of  Lawrence,  37  Misc. 
702. 

§  1162.  Same^Continuing  business  or  stock  venture. — Prior  to  chap. 
596,  Laws  1916,  commissions  could  not  be  allowed  on  the  money  received 
and-  disbursed  in  continuing  the  business  of  the  testator,  even  under  express 
direction  of  the  will.  Matter  of  Hayden,  54  Hun,  197,  205;  Beard  v.  Beard, 
140  N.  Y.  260.  This  rule  is  based  on  the  theory  that  the  money  is  con- 
tinually being  reinvested,  and  turned  over,  and  that  to  allow  commissions 
thereon  might  result  in  eating  up  the  whole  fund  involved.  See  Matter 
of  Peck,  79  App.  Div.  296.  When  business  is  carried  on  by  a  trustee,  his 
compensation  is  not  based  upon  the  receipts  or  disbursements  of  the  busi- 
ness, but  only  upon  the  receipts  for  capital,  and  the  profits  of  the  business. 
Ibid.  See  Estate  of  Munzor,  4  Misc.  374;  Matter  of  Peck,  177  N.  Y.  538, 
aff'g  79  App.  Div.  296;  Matter  of  Suess,  37  Misc.  459.  The  amendment 
of  1916  gives  commissions  on  the  "increment"  of  real  or  of  personal  prop- 
erty, if  received;  thus  putting  beyond  question  the  rule  above  stated  as  to 
commission  on  profits. 

The  validity  of  a  direction  to  continue  a  business  is  discussed  by  Gray,  J., 
in  Thorn  v.  De  Breteuil,  179  N.  Y.  64,  with  special  reference  to  its  amount- 
ing to  an  unlawful  accumulation. 

In  the  absence  of  a  direction  in  the  will,  the  executors  have  no  power 
to  continue  the  business,  except  in  order  to  convert  the  assets  into  money. 
Maker  of  McCollum,  80  App.  Div.  362,  citing  Willis  v.  Sharp,  113  N.  Y. 
586,  and  cases  cited.  On  the  basis  that  their  primary  duty  is  to  realize 
on  assets  they  must  make  an  honest  effort  to  ascertain  the  value  of  the 
business  as  a  going  concern,  of  its  good  will,  of  its  trade-marks  and  secret 
formula.  They  cannot,  safely  to  themselves,  assume  that  such  incidentals 
of  a  business  are  valueless.  See  opinion  of  Burr,  J.,  in  Matter  of  Hiscox, 
135  App.  Div.  848.  And  the"  creditors  can  only  look  to  the  business  and 
not  to  the  estate,  for  the  assets  of  the  estate  may  not  be  thus  involved  as 
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against  the  beneficiaries.  Even,  it  seems,  if- they  assent  to  the  business 
being  carried  on.    Manhattan  Oil  Co.  v.  Gill,  118  App.  Div.  17. 

An  executor  has  no  right  to  continue  a  speculative  account  opened  by 
testator  nor  to  pay  margins  on  it.  Matter  of  Hirsch,  116  App.  Div.  397. 
Yet  is  it  conceivable  that  the  estate  may  be  so  involved  as  that  its  preser- 
vation might  require  the  advance  of  money.  Jn  such  case,  however,  the 
sanction  of  the  court,  on  proper  notice,  should  be  applied  for. 

The  law  on  this  subject  is  admirably  reviewed  by  Gayiior,  J.,  in  a  con- 
cise and  consecutive  opinion  in  Matter  of  Popp,  123  App.  Div.  2,  reviewing 
the  cases  as  to  guardians,  committees,  receivers,  executors,  administrators, 
trustees,  as  to  extra  compensation.  The  opinion  is  too  long  to  quote  but 
is  a  brief  of  the  law.   The  headnote  is  as  follows : 

Executors  and  administrators — Extra  compensation  for  carrying  on  business. 

A  surrogate  is  not  authorized  to  allow  an  executor  directed  to  continue  his  testa- 
tor's business  extra  compensation  for  so  doing.  He  cannot  be  allowed  compensar- 
tion  from  the  estate  of  the  decedent  other  than  that  fixed  by  statute,  except  for 
services  apart  from  and  entirely  outside  his  office,  as  an  individual,  nor  is  he  en- 
titled to  extra  compensation  for  services  merely  because  he  might  employ  and 
compensate  another  therefor. 

An  agreement  by  beneficiaries  to  allow  an  executor  extra  compensation  is  subject 
to  the  general  rule  governing  transactions  between  trustees  and  beneficiary:  while 
not  void,  it  is  voidable  and  may  be  attacked  as  unfair  and  inequitable. 

When  two  of  several  beneficiaries  consent  in  open  court  to  an  allowance  of  extra 
compensation  to  an  executor,  it  is  not  a  consent  that  the  same  be  paid  in  full  out 
of  their  shares,  but  only  that  their  shares  be  charged  with  their  proportionate  part. 

Cases  collated  and  distinguished. 

The  fundamental  idea  of  the  English  cases  was  that  the  representative's 
duty  was  to  liquidate  the  decedent's  business  as  an  asset,  and  only  where 
the  direction  in  a  will  was  unmistakable  would  he  be  allowed  to  continue 
the  hazards  of  the  enterprise.  Even  then,  the  courts  dealt  strictly,  and 
perhaps  harshly,  with  any  attempt  to  embark  additional  estate  assets  in 
the  profit  and  loss  risks  of  the  business.  Manhattan  Oil  Co.  v.  Gill,  118 
App.  Div.  17.  Still  a  testator  may,  by  express  words,  bind  his  other  estate 
to  support  the  enterprise  which  he  directs  to  be  continued.  Burwell  v. 
Cawood,  Story,  J.,  2  How.  U.  S.  560;  Willis  v.  Sharp,  supra. 

Willis  V.  Sharp,  supra,  emphasizes  the  rights  of  creditors,  of  decedent, 
as  against  subsequent  creditors  of  the  business,  to  the  realization-  and 
application  of  the  assets.  A  representative  should,  by  reason  of  the  rule 
making  him  personally  liable  for  obUgations  contracted  after  his  decedent's 
death,  be  chary  in  assuming  the  responsibility.  The  power  is  personal 
to  him.  He  may  renounce,  if  apprehensive  of  the  risk.  The  administrator 
c.  t.  a.  could,  we  think,  not  be  compelled  to  carry  out  the  direction.  See 
discussion  elsewhere  as  to  partnership  business. 

§  1163.  Extra  compensation. — The  general  rule  is  that  extra  compen- 
sation is  not  to  be  allowed.  Matter  of  Krisfeldt,  49  Misc.  26  (adm'x  c.  t.  a.) ; 
Matter  of  Seigler,  49  Misc.  189  (adm'r).  When,  at  the  request  of  the  heirs, 
the  person  named  as  executor,  being  a  skilled  machinist,  continued  the 
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testator's  business  and  paid  himself  a  salary  for  managing  it  for  eleven 
years,  showing  a  profit  to  the  estate  for  that  period,  aind  charging  himself 
therewith  as  executor,  Tompkins,  Surf.,  declined  to  surcharge  his  account 
with  the  sum  so  paid  to  himself  as  salary.  Matter  of  Braunsdorf,  13  Misc. 
666,  672.  In  this  case  the  will  did  not  direct  the  continuation  of  the  busi- 
ness; the  services  were  rendered  individually' and  not  as  executor;  some 
one  must  have  been  employed  to  render  similar  services;  the  heirs  were 
benefited  thereby,  and  assented  thereto.  So  in  Matter. of  Mcn'idrity,.  27 
Misc.  161,  compensation  was  allowed  temporary  administrator  for  carrying 
on  intestate's  business.  In  such  cases  the  executor,  while;  he  must  account 
to  the  estate  for  the  profits,  need  not  upon  his  accoimting  state  the  details 
of  the  business,  or  produce  vouchers  for  the  disbursements  thereof.  Es' 
tate  of  Munzor,  4  Misc.  374.  See  also  Lenty.  Howard,  89  N.  Y.  169;  Matter 
of  Kempf,  53  Misc.  200.  But  a  trustee  should.  See  cases  cited  in  last 
section.  ; 

But,  it  is  the  general  rule  that  extra  compensation  beyond  legal  com- 
missions cannot  be  allowed.  Russell  v.  Hilton,  37  Misc.  642,  652;  Matter 
of  Dummett,  38  Misc.  '479,  citing  Collier  y.  Munn,  41  N.  Y.  143;  Matter 
of  Hayden,  54  Hun,  197,  125  N.  Y.  776;  Matter  of  Hosford,  27  App.  Div. 
427;  Matter  of  Butler,  9  N.  Y.  Supp.  641.  Effect  of  copartnership  of  ex- 
ecutor with  decedent.  lUd^,  citing  Matter  of  Taft,  8  N.-  Y.  Supp.  282 
(cases  above  cited,  distinguished).  Nevertheless,  as  the  court  observed 
in  Russell  V.  Hilton.;  supra,  additioiial  compensation  may  be  allo'ived  for 
services  beneficial  to  the  estate,  but  not  strictly  executorial  in  character. 
See  for  such  instances.  Lent  v.  'Howard,  supra;  Matter  of  Braunsdorf,  supra; 
Matter  of  McCord,  2  App.  DiV.  324;  Matter  of  Young,- 17  Misc.  &80;  Matter 
of  Moriarity,  supra.  This  will  not  include,  e.  g:,  moneys  paid- himself 
for  "service  of  citations"  or  "posting  notice  of  appraisal."  Matter  of 
Wick,  53  Misc.  211,  and  cases  at  p.  212.  Or  for  "painting  atod  repairing''^ 
decedent's  premises.    Matter  of  Woods,  55  Misc.' ISl.  ' 

§  1164.  Commissions  where  estate  is  $100,000,  or  over. — The  right  to 
separate  full  commissions,  when  there  are  more  than  one  and  not  more 
than  three  executors,  administrators  or  trustees,  is  very  clearly  defined 
in  §  2753.  The  difficulty  has  usually  arisen  out  of  the  question  of  how  the 
quantum  of  the  estate  was  to  be  fixed.  What  can  be  taken  into  considera- 
tion in  bringing  the  total  up  to  $100,000? 

It  must  be  observed  in  the  first  place  that  the  words  in  §  2753  were  for- 
merly in  §  2730  as  follows:  "if  the  gross  value  of  the  personal  property 
of  the  decedent  amoimts  to  one  hundred  thousand  dollars  or  more."  These 
words  have  been  interpreted  to  mean  the  value  of  the  estate  at  the  time 
of  the  final  accounting  when  the  commissions  are  to  be  computed,  aad  not 
the  value  at  the  death  of  the  decedent.  Matter  of  Blakeney,  1  Connoly, 
128,  and  cases  discussed;  The  rule  was  summarized  in  that  case  as  follows : 
"Thdt  all  property  of  the  estate  that  comes  to  their  hands  in  money,  and  is 
paid  out  by  them  as  well  as  all  personalty  upon  the  inventory  is  to  be  re- 
garded, when  presented  Updn  one  accounting,  as  the  basis  for  determining 
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whether  several  executors  are  entitled  to  full  commissions."  The  test 
is  how  much  is  involved  in  the  particular  accounting.  The  words  now  used 
are  "gross  value  of  the  principal  of  the  estate  or  fund  accounted  for." 
Where  income  of  a  fund  is  dealt  with  the  gross  income  received  and  paid 
out  is  the  basis  on  any  but  the  ultimate  accounting  when  alone  the  corpus 
of  the  fund  can  be  said  to  be  involved  in  the  sense  of  being  the  basis  upon 
which  to  compute  the  commissions.  McAlpine  v.  Potter,  126  N.  Y.  285. 
But  if  an  executor  is  directed  to  turn  over  a  fund,  or  the  proceeds  of  specified 
realty  to  trustees  by  whom  the  income  thereof  is  to  be  disbursed,  the  exec- 
utor's commissions  are  based  upon  the  carpus  and  not  upon  the  income. 
Matter  of  Gilbert,  25  Misc.  584. 

The  funeral  expenses  and  expenses  of  administration  are  not  to  be  de- 
ducted as  decedent's  debts  in  estimating  whether  the  estate  amounts  to 
1100,000.  Matter  of  Franklin,  26  Misc.  107,  111.  This  is  evident  from 
the  history  of  the  section,  which  originally  meant  "net  value,"  as  it  used 
the  words  "over  all  his  debts."    The  act  now  reads  "gross  value." 

Where  a  will  .creates  out  of  an  estate  of  over  $100,000  three  separate 
trusts,  none  amounting  to  $100,000,  every  trust  constitutes  an  estate  by 
itself  so  far  as  the  trustees  thereof  are  concerned.    It  is  immaterial  that 
the  same  persons  are  trustees  of  all  the  trusts.    Matter  of  Johnson,  170  _ 
N.  Y.  139. 

When  there  is  an  equitable  conversion  under  the  will  the  court  may  take 
the  value  of  the  real  property  so  converted  into  account  for  the  purpose  of 
determining  whether  there  is  $100,000  or  over  involved.  Estate  of  Mc- 
Laren, 6  Misc.  483.  See  also  opinion  of  Thomas,  Surr.,  in  Matter  of  Mc- 
Glynn,  41  Misc.  156,  already  discussed  (effect  of  mandatory  power  carrying 
obligation  to  account  for  proceeds).  But  unconverted  realty  was  not  to  be 
reckoned,  under  the  former  section,  in  figuring  for  separate  full  commis- 
sions. Matter  of  Wanninger,  120  App.  Div.  273,  aff'd  190  N.  Y.  527;  Matter 
of  Hunt,  121  App.  Div.  103, 104;  Chisholm  v.  Hamersley,  114  App.  Div.  568, 
569;  Estate  of  William  H.  Jackson,  Surr.  Dec,  1910,  p.  377;  Matter  of 
Grossman,  Surr.  Dec,  1911,  p.  827;  Matter  of  Anna  Louise  Yung,  Surr.  Dec, 
1912,  p.  193.  But  the  new  section  now  reads  "gross  value  of  the  estate  or 
fund  accounted  for,"  not  "gross  value  of  the  personal  property."  Hence 
realty  may,  in  a  proper  case,  enter  into  the  basis  of  the  computation. 
Nor  can  the  income  of  any  of  the  trusts  be  added  to  the  principal  thereof 
for  the  purpose  of  making  the  trust  fund  of  the  value  of  $100,000  or 
over,  so  as  to  entitle  each  of  the  trustees  to  a  full  commission  on  either 
income  or  principal;  §3320,  C.  C.  P.;  Chisholm  v.  Hamersley,  114  App. 
Div.  566;  Slosson  v.  Naylor,  2  Dem.  257;  Estate  of  Hamilton  Fish, -Burr., 
Dec,  1905,  p.  307,  N.  Y.  L.  J.,  May  26,  1905.  For  the  section  now  reads 
"gross  value  of  the  principal." 

But  there  is  a  distinction  to  be  kept  clearly  in  mind.  The  question  of 
whether  the  value  of  the  "principal  of  the  estate  or  fund"  of  the  decedent 
amounts  to  $100,000  or  more  merely  conditions  the  right  to  separate  full 
commissions;  it  does  not  entitle  the  executors  to  commission  on  moneys 
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not  received  and  paid  out.  Matter  of  Clinton,  16  Misc.  199,  204.  In  this 
case  Marcus,  Surr.,  observed:  "Although  the  moneys  actually  received  by 
the  executors  do  not  exceed  $100,000,  yet  for  the  purpose  of  ascertaining 
the  value  of  the  personal  property  over  all  debts,  evidence  was  properly 
given  to  show  that  the  remainder  of  the  unadministered  estate  will  exceed 
$100,000,  so  that  the  court  can  determine  whether  the  allowance  should  be  a 
full  compensation  to  each  executor,  or  a  full  compensation  to  all,  but  the 
executors  are  entitled  to  no  more  compensation  than  for  moneys  actually 
received  and  paid  out."  The  words  "over  all  debts"  do  not  apply  since 
the  amendment  striking  them  out  of  §  2730.  In  the  McGlynn  case,  supra; 
the  same  rule  is  followed,  that  commissions  on  the  proceeds  of  the  sale 
would  not  be  paid  in  advance  of  the  sale. 

§  1165.  Mode  of  computation. — Where  there  is  more  than  one  execu- 
tor or  trustee,  and  the  value  of  the  personal  property  of  the  decedent, 
amounts  to  $100,000  or  over  at  the  time  of  the  final  accounting  (see  Matter 
of  Blakeney,  1  Connoly,  128),  the  commissions  are  to  be  computed  as  fol- 
lows: 

(a)  If  there  are  two  or  three  executors,  each  is  entitled  to  a  full  commis- 
sion on  principal  and  interest  allowed  by  §  2753  to  a  sole  executor  or  ad- 
ministrator. Matter  of  Franklin,  26  Misc.  107,  citing  Matter  of  Newland, 
59  N.  Y.  St.  Rep.  526;  Estate  of  Willing,  7  Civ.  Pro.  Rep.  92;  Matter  of 
Kenworthy,  63  Hun,  165. 

(b)  If  there  are  more  than  three,  three  full  commissions  must  be  ap- 
portioned among  them  "according  to  the  services  rendered  by  them  re- 
spectively;" and  the  same  section  further  provides  that  a  hke  apportion- 
ment shall  be  made  in  all  cases  where  there  shall  be  more  than  one  executor, 
or  administrator,  guardian  or  testamentary  trustee. 

The  only  difficulty  in  such  cases  arises  where  one  or  more  of  the  ac- 
countants has  been  the  active  administrator  or  administrators  of  the  es- 
tate and  claims  a  right  to  a  substantial  part  of  the  two  or  three  full  com- 
missions. It  has  been  held  that  where  the  value  of  the  personal  property 
of  the  decedent  amounted  to  $100,000  or  over,  and  only  one  of  the  execu- 
tors named  in  the  will  rendered  services  as  such,  only  one  full  commission 
can  be  allowed  to  such  executor;  and  the  others,  having  resigned  before 
executing,  were  not  allowed  any  commissions  on  the  body  of  the  estate. 
Matter  of  Hayden,  54  Him,  197.  In  that  case  the  active  executor  made  a 
claimfor  three  full  commissions,  and  this  was  denied. 

Where,  however,  of  two  or  three  executors  all  qualify  and  incur  respon- 
sibility in  the  administration,  the  mere  fact  that  one  of  two  or  more,  or 
that  two  of  three  have  had  the  active  handling  of  the  funds  and  the  man- 
agement of  the  property  does  not  exclude  the  inactive  executor  or  execu- 
tors from  his  or  her  right  to  ccfmpensation.  The  Surrogate  is  given  power 
to  apportion  the  two  or  three  full  commissions,  as  the  case  may  be,  among 
those  who  have  rendered  services,  according  to  such  services  rendered; 
but  this  does  not  give  him  the  right  to  exclude  one  of  such  executors  from 
particip^ition  in  the  commissions;  such  exclusion  can  only  be  in  one  or 
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other  of  the  cases  above  indicated,  such  as  misconduct  or  resignation. 
Matter  of  Kenworthy,  63  Hun,  165-167. 

The  fact  that  one  of  the  executors  dies  before  the  final  accounting  does 
not  destroy  the  right  to  commissions  which  would  have  been  payable  to 
him  had  the  accounting  taken  place  at  the  time  of  his  death,  and  in  such 
a  case,  where  the  estate  was  over  $100,000,  the  estate  of  the  deceased 
executor  was  allowed  upon  the  final  accounting  one  full  commission  upon 
all  the  property  actually  received,  paid  out  or  distributed  up  to  the  time  of 
his  death,  and  half  commissions  (i.  e.,  for  receiving),  upon  the  estate  then 
undistributed.  Matter  of  Newland,  7  Misc.  728,  and  cases  cited.  The 
surviving  executor  was  allowed  one  full  commission,  plus  the  half  com- 
mission for  paying  out  the  estate  undistributed  at  the  time  of  his  coexec- 
utor's  death.  See  also  Welling  v.  Welling,  3  Dem.  511;  Matter  of  Wilcox, 
125  App.  Div.  152;  Whitehead  v.  Dra-per,  132  App.  Div.  799.  This  rule 
was  followed  in  Matter  of  Ziegler,  168  App.  Div.  735,  mod.  85  Misc.  673; 
and  discussed,  ante. 

In  Matter  of  Whipple,  81  App.  Div.  589,  the  rule  was  limited  to  comput- 
ing the  commissions  on  actval  sums  received  and  paid,  and  not  on  inven- 
tory estimates. 

In  Matter  of  Holbrook,  39  Misc.  139,  full  commissions  on  income  were 
claimed  by  the  trustees  because  the  estate  was  over  $100,000.  Held, 
that  unless  income  itself  exceeded  $100,000  per  annum  the  trustees  must 
divide  one  income  commission  between  them.  See  opinion,  citing  Matter 
of  Willets,  112  N.  Y.  289.  But  in  Matter  of  Hunt,  41  Misc.  72,  Thomas, 
Surr.,  shows,  we  think  conclusively,  that  the  real  intent  is  that  if  the  es- 
tate is  $100,000  or  over  then  full  conmiissions  are  allowable  on  both, 
regardless  of  quantum  of  annual  income.  See  Matter  of  Grossman,  92  Misc. 
656. 

This  is  made  clear  by  the  revamped  wording  of  §  2753,  which  may  be 
stated  thus:  "If  Gross  value  of  principal  is  $100,000  or  more,  each  account- 
ant, if  no  more  than  three,  is  entitled  to  full  commission  '  on  principal  and 
income.' " 

In  determining  whether  the  property  of  the  decedent  is  $100,000  or 
over  in  value,  the  inventory  is  not  conclusive;  the  Surrogate  may  inquire 
into  the  facts  and  determine  the  value  upon  the  accounting.  Maiter  of 
Blakeney,  23  Abb.  N.  C.  S2. 

As  to  executors  the  gross  quantum  of  the  estate  deterniines  the  right  to 
such  separate  full  cominissions;  as  to  trustees  the  gross  quantum  of  each 
trust.  Matter  of  Johnson,  170  N.  Y.  139.  An  "estate"  of  $100,000,  may 
be  left  in  four  equal  and  separate  trusts.  In  such  a  case  the  executors 
might  get  full  commissions  on  turning  over  to  the  trustees  while  the  trustees, 
accounting  for  each  trust  could-manifestly  not. 

§  1166.  Apportioning  the  fuU  commissions. — The  apportionment  be- 
tween executors  who  have  rendered  varying  degrees  of  services  in  the  ad- 
ministration of  the  estate,  necessitates  an  inquiry  on  the  part  of  the  Sur- 
rogate into  the  facts.    Matter  of  Arnton,  106  App.  Div.  326.    It  has  been 
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held  that  in  such, case  "consideration  should  be  given  to  the  anioun^  of 
time  devoted  by  them  respectively. to 'the  affairs;  of  thp  estate,  and  to  the 
extent  and  importance  of  the  labors  which  they  have  severally  performed  " 
{MdUer  of  Harris,, 4  Dem.  463,  467),  and  in,  that  case  Rollins,  Surr.,  ,r§^ 
marked!"I  can  easily  conceive  of  an  administration  conducted:  by  ^wp 
executors,  of  whom  one  should  receive  and  distribute  all  the  assets,  and,  the 
other  should:  nevertheless  be  entitled,  ibeeause  of  .his  care  and  pains  in  the 
management  of:  the  estate,  to  a  larger  share  than  his  associate  in  the  statu- 
tory compensation."  But  where  one  of  twpexecutprs,  as  was  the  fact  in 
the  case  j  list  cited,  was  the  surviving  partner  df  the  testator,  and  wpund  up 
the  business  of  the  firm,- it, was  held  that  "puch. services  could.npt,  bie  taken 
into  account  in  determining  the  comparative  value  of  the  services, pf.tjie 
two  executors,. by  reason  of  the  fact  that  this,duty;  was  incident  to  the  con- 
tract-of  partnership,  and,  he  was  entitled  to  no  remuneration  as  executor 
for  performing  it."    /6id.,  p.  467,  and  cases  cited.  ;   ,;    ,  .,, 

Where  there  is  a  controversy  between  the  executors  as  to  the  manner  pf 
•division  of  theicommissipns,  the  Surrogate  may  direct  a  reference,  and  the 
expenses  of  s:uch  reference  may  be  required  to  be  defrayed, out  of  the  ag- 
gregate commissions.    Hill  v.  Nelson,  1  Dem.  357;  MaMer  of  Harris,  supra. 

§1167.  Double  commissions.! — ^Where  the  same  person  is  executor  and 
trustee  under  a  will,  the  question  as.  to  whether  he  is  entitled  to  full  com- 
missions as  executor  and  subsequently  full  commissions  as  trustee,  depen,ds 
upon  wJietheii  the  two  functions,  are  separable  or  blended..  Matter,  of 
McAlpine,  126  N.  Y,  285.'  See  Matter  of  Z,i$^ler^  also,  168  App.  Div.  735. 
While  executors  may  have  trust  powers  given  them  to  enable  them  con- 
vfeniently,  wisely  andi  safely  to  place  the  estate  upon  an  income-bearing 
hams  pending  the  time,  of  distribution,  this  alone  does  not  give  the  right  to 
double  commissions.    Matter  ofSlocum,  169  N.  Y.  153, 154.  ;,  ;, 

The  .allowance  of  doublei, Commissions  is  predicated  upon  two  distinct 
administrations;  the  one  as  executor  terminating  in  an  accounting  andrthe 
delivery  over  of  the  trust  property  tp  himself,  alone  or  joLatly  w;ith,anpther, 
as  trustee,  and  the  subsequent  administration  as  trustee  under  the,,t?pns 
of  the  wiU.  See' Matter  of  Raffertyj.  52  Misci  69,  and  cases  at  p.  74^  The 
■courts  will  be, guided'in  passing  upon  this  question  of  the  right  to  double 
commissions  by  the  scheme  of  ;the.will.  Qlcott  y.  Bajdviin,  190  N.  Y.  99,; 
Matter  of  Waterman,  60  Misc.  292.  See  slsq  Matter,  of  Union  Trust  Co., 
70  App.  Div.  5j  9,  where.the court  observes:        \ 

"To  determine -in. what  capacity  one  acts,  it, is  important  to  keep  in 
view  what  ordinarily  are  the  duties  pf  an  executor.  They  are  similar  tp 
those  which  in  the  event  of  intestacy  would  devolve  upon  an  ;administj:a- 
tor.  That  is  to  say,  in  either  capacity,  theiduti^, are  tp, administer  uppp 
the  estate  by  collecting  and  reducing  to  possession  the  assets  of  the  jestfttp 
and,  after  paying  debts,  to.  have  the^balance  in  handrfor  distribution.  It 
is'only  at  this  point  that  a  distinction,  arises,  which. is  that  an  executoj 
makes  distributioa  under  the,  will  and  an  administrator  und^E  the  law," 
SeeaisoMa«er4fi?wn<,  121App.  Div.  96.  .: 
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The  duties  of  an  executor  and  those  of  a  trustee  are  well  contrasted  in 
Drake  v.  Price,  5  N.  Y.  430,  as  follows:  "To  take  possession  of  all  the  goods 
and  chattels,  and  other  assets  of  the  testator,  to  collect  the  outstanding 
debts  and  sell  the  goods  and  chattels  so  far  as  is  necessary  to  the  payment 
of  the  debts  and  legacies;  to  pay  the  debts  and  legacies,  and  under  the 
order  of  the  Surrogate  to  distribute  the  surplus  to  the  widow  and  children, 
or  next  of  kin  of  the  deceased.  These  acts  embrace  all  the  duties  which 
appropriately  belong  to  the  executorial  office.  :  If  any  other  duty  is  im- 
posed upon  the  executor,  or  any  power  conferred,  not  appertaining  to  the 
duties  above  enumerated,  a  trust,  or  trust  power,  is  created,  and  the  execu- 
tor becomes  a  trustee,  or  the  donee  of  a  trust  power.  And  such  powers 
are  conferred  and  such  duties  imposed  upon  him,  not  as  incidents  to  his 
office  of  executor,  but  as  belonging  to  an  entirely  distinct  character — that 
of  trustee.  And  in  all  such  cases  the  trust  and  executorship  are  distin- 
guishable and  separate." 

If  the  will,  either  by  express  terms  or  fair  intendment,  permits  or  prac- 
tically accomplishes  a  separation  between  the  functions  of  executors  and 
those  of  the  trustees  in  which  the  two  functions  cannot  be  said  to  be 
blended  for  any  purpose  or  to  coexist  for.  any  period  of  time,  but  in  which, 
on  the  contrary,  the-duties  of  the  executors  are  to  end  before  those  of  the 
trustees  begin,  then  the  persons  exercising  these  two  separate  and  distinct 
functions  are  entitled  to  compensation  in  both  capacities.  Matter  of  Johrir- 
son,  57  App.  Div.  494,  503;  Matter  of  Leinkauf,  4  Dem.  1^,  Matter  of 
Beard,  77  Hun,  111-113,  citing  Johnson  v.  Lawrence,  95  N.  Y.  154;  Laytin 
V.  Davidson,  95  N.  Y.  263;  PAcemx  v.  Livingstone,  101  N.  Y.  451;  McAlpine 
v.  Potter,  126  N.  Y.  285;  Matter  of  Crawford,  113  N.  Y.  560.  It  is  there- 
fore imipoEtant  that  where  double  commissions  are  to  be  claimed  the  execr 
utors  should  account  as  such,  as  soon  as  their  functions  as  executors  have 
been  discharged  {Bacon  v.  Bacon,  4  Dem.  5) ,  and  thereafter  they  may  claim, 
upon  their  accounting  as  trustees,  further  and  full  conimissions  in  that 
capacity.  See  Matter  of  Slocum,  169  N.  Y.^  153,  160,  and  cases  cited; 
Matter  of  Johnson,  supra;  HiKlburt  v.  I)wrafii,<88  N.  Y.  122,  127;  Matter  of 
UnderhiU,  35  App.  Div.  434,  437,  aff'd  158  N.  Y.  721. ,  The  necessity  of 
this  appears  in  Matter  of  Martin,  124  App.  Div.  793,  diffpr§ntiating  be- 
tween trust  property  duly  set  apart,  and  a  xesidue  still  held  as  by  the  exec- 
utor. The  mere  entry  of  a  decree  settling  an  executor's  iiccoimt  does  not 
of  itself  alone  operate  to  change  his  jej^ecjutcsfjaLJuiietions  into  those  of  a 
trustee.  Matter  of  Smith,  66  App.  Div.  340,  345..:  See  Matter  of  Hitchins, 
39  -Misc.  767,  where  widow  was  executrix  and  life  beneficiary.  Held,  she 
could  not  be  deemed  her  own,  trustee  and  ask  or  have  allowed  to  her  estate 
double  commissions.    : 

1  >.In  the  McAlpine  case  above  cited,  the  Tyill,\vaS;Such  as  to  make  in  the 
language  of  Judge  Finch,,  "the  executors,, either  wholly  and  continuously 
such,  or  wholly  and  continuously  trustees.  ...  There  is  no  provision 
requiring  any  share  or  trust  fund  to  be  severed  from  the  ^ody  of  the  est^e 
or  to  be  ascertained  as  a  residue  of  i  principal  to  be  kept  inyestedfor  its 


1444  surrogates'  courts  §§  1168-1170 

specific  income  payable  to  a  beneficiary,  but  all  duties  without  separation, 
whether  imposed  by  the  law  or  by  the  will,  run  on  together  mingled  and 
blended  to  the  end."  V:^ 

An  examination  of  the  cases  in  which  double  commissions  ha^e  been 
allowed' will  show  that  they  were  exceptional  in  their  nature  and  contained 
provisions  distinctly  and  definitely  pointing  to  a  holding  by  trustees  as 
such  after  the  duties  of  the  executors  were  completed  and  ended.  Wildey 
V.  Robinson,  85  Hun,  362-366;  Matter  of  Curtiss,  9  App.  Div.  285.  Robert- 
son V.  De  Brulatow,  188  "N.  Y.  301,  presents  this  situation  very  plainly. 
The  executors  accounted,  had  a  decree,  and  turned  over  to  themselves  as 
trustees  the  trust  securities.  As  Gray,  J.,  says  (at  p.  316),  "At  that  mo- 
ment they  assumed  a  new  office  with  distinct  duties  and  responsibilities." 
So  on  their  accounting  as  trustees  they  were  allowed  commissions  under 
§3320  as  amended,  computed  not  as  formerly  on  "sums  of  money"  but 
on  ''  sums  of  principal "  and  for  "  receiving  and  paying  out  income." 

No  double  commissions  can  be  based  on  trust  lands  still  unsold.  Matter 
of  Tucker,  29  Misc.  728,  730;  Roosevelt  v.  Van  Alen,  31  App.  Div.  %  5; 
Matter  of  ClirUon,  16  Misc.  199.  Even  where  there  is  equitable  conversion; 
there  must  be  actual  conversion  before  commissions  are  computable. 
Matter  of  Tucker,  supra;  Estate  of  McLaren,  6  Misc.  483. 

But  otherwise,  if  the  lands  are  conveyed  or  delivered  at  a  fixed  value. 
Section  2753  makes  the  rule  clear  by  the  explicit  provision: 

"The  value  of  any  real  or  personal  property,  distributed  or  delivered,  shall 
be  considered  as  money  in  making  computation  of  commissions."  But 
it  excepts  from  this  that  which  is  specifically  bequeathed  or  devised. 

§  1168.  Same  nxle  as  to  guardian  trustees.— The  same  rule  applies  to 
persons  occupying  double  positions  of  guardians  and  trustees.  If  they 
administer  the  fund  in  a  double  capacity  for  the  same  period  they  are  en- 
titled only  to  single  commissions.  Foote  v.  Bruggerhof,  66  Hun,  406.  Of 
course,  adult  beneficiaries  may  by  agreement  assent  to  any  rule  or  degree 
of  compensation  that  they  choose.    Matter  of  Martin,  196  N.  Y.  415, 419. 

§  11^9.  Actual  conversion  into  cash. — The  property  turned  over  by 
executors  to  themselves  as  triiStees  need  not  be  turned  into  cash  as  a  prereq- 
uisite' to  commissions,  i/  the  will  clestrly  contemplates  separate  manage- 
ment or  administration  by' the  same  persons  in  distinct  and  separate 
Capacities:'  Matter  of  Freel,  49  Misc.  386. 

§  1170.  When  commissions  are  payable. — So  far  as  executors  or  ad- 
ministrators are  concerned,  it  is  well  settled  that  the  commissions  are  not 
payable  until  the  accounting.  The  exception  is  as  to  income.  Section  2753 
provides  that  one  who  has  to  administer  income  may  by  annual  accounts, 
not  to  the  Court,  but  to  the  beneficiary,  on  the  theory  of  annual  rests, 
coinpute  and  retain  his  annual  income  commission.  But  he  no  longer 
loses  it  if  he  does  not  do  so,  unless,  on  his  final  accounting,  there  is  no 
itooney  tir  property  "then  payable  to  such  beneficiary"  out  of  which  to 
seeiire  thb' aggregate  of  his  unpaid  commissions.  Ibid.  But,  generally, 
the  conUhissions  being  in  the  hature  of  remuneration  for  a  proper  adminis- 
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tration  of  the  estate  and  the  execution  of  the  trust  devolved  upon  a  repre- 
sentative, it  is  manifest  that  until  he  shall  have  accounted  it  cannot  defi- 
nitely appear  that  he  has  properly  administered  the  fund.  The  right  of 
the  Surrogate  to  deny  commissions  to  an  executor  for  his  misconduct, 
illustrates  this  rule,  and  therefore  the  retention  of  commissions  prior  to 
the  accounting  is  discountenanced  by  the  courts.  Matter  of  Robertson, 
2  Misc.  288,  291 ;  Matter  of  Furniss,  86  App.  Div.  96,  99. 

The  rule  is  stated  to  be  "  Commissions  cannot  be  paid  or  retained  until 
judicially  allowed"  (Matter  of  Butler,  1  Connoly,  58-70,  citing  Wheeh 
Wright  v.  Rhoades,  28  Hun,  57;  U.  S.  Trust  Co.  v.  Bixby,  2  Dem.  494,  apd 
Freeman  v.  Freeman,  4  Redf.  211),  "and  if  retained  or  paid  in  advance  of 
their  allowance  by  the  Surrogate  the  executor  is  hable  for  interest  thereon." 
Matter  of  Peyser,  5  Dem.  244r-247;  U.  S.  Trust  Co.  v.. Bixby,  2  Dem.  494, 
and  cases  cited  at  p.  496;  Whitney  v.  Phoenix,  4  Redf.  194.  An  executor, 
however,  will  not  be  charged  with  interest  upon  a  sum  retained  as  commis- 
sion where  it  appears  that  there  was  a  distribution  to  the  beneficiaries  by 
consent  of  all  parties  (being  competent)  and  voluntary  disclosure  by  way. 
of  an  accoimting  was  made  to  such  beneficiaries  at  the  time.  Wyckoff  v. 
Van  Sickleni  3  Dem.  75;  Matter  of  Dunkel,  10  N.  Y.  St.  Rep,  213;  fatter 
of  Franklin,  26  Misc.  107,  111;  Matter  of  Ross,  33  Misc.  163,  165.  The 
principle  on  which  these  cases  were  decided  underlies  the  amended,  form 
of  present  section  2753.  The  mere  fact  that  executors  .paid  themselv^ 
commissions  in  advance,  upon  advice  of  counsel,  does  not  relieve  them  from 
the  obUgation  to  pay  interest  thereon.  Meeker  v.  Crawford,  5  Redf.  450; 
Wheelwright  v.  Rhoades,  supra.  The  fact  that  at  the  time  the  accounting 
is  made  there  is  not  sufficient  property  before  the  court  to  defray  the  com- 
missions which  have  been  earned,  does  not  affect  the  power  of  the  court 
to  fix  the,  amount  payable  (Matter  of  Prentice,  25  App.  Div.  209),  and  it 
cannot  be  held  that  because  executors  have  failed  to  retain  moneys  sujEr 
cient  to  pay  their  commissions  up  to  the  time  of  their  accounting  that  they 
have  thereby  made  a  gift  of  the  equivalent  to  the  beneficiaries  of  the  estjate. 
Ibid.  The  same  rule  holds  as  to  trustees.  Beard  v.  Beard,  51  N.  Y.  St- 
Rep.  735,  140  N.  Y.  260,  265. 

This  rule  before  the  act  of  1914  was  held  to  be  affected  by  the  fact  tha.t 
the  trustee  has  for  a  number  of  years  distributed  all  the  income  without 
retaining  anything  to  cover  his  commissions.  In  such  a  case  he  was  ^lot 
allowed  to  collect  them  in  lump  out  of  one  year's  income,  nor  from  the 
principal.  He  was  deemed  to  have  waived  them.  Matter  of  Harper,  27 
Misc.  471 ;  Spencer  v.  Spencer,  38  App.  Div.  '403.  But  see  discussion, 
ante,  of  the  operation  of  §  2753,  and  see  Matter  of  Haskin,  111  App-  Div,- 
754.  See  Matter  of  Norton,  58  Misc.  133,  dist'g  Matter  of  Selleek,  111  N.  Y. 
284,  and  following  Cmger  v.  Conger,  105  App.  Div.  589,  aff'd  185,  N.  Y. 
554.  He  need  not  even  under  the  old  rule  pay  himself  and  so  incur  interest, 
but  he  might  retain  an  amount  suflScient  to  cover  the  commissions.  Trus- 
tees are  entitled  under  §  2723  to  annually  render  and  finally  judicially 
settle  their  accounts  before  the  Surrogate,,  and  that  section  provides  that 
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if  the  proceeding  be  entertained  it  goes  on  and  "the  same  proceedings 
shdl  be  held,  and  with  like  effect;  so  far  as  the 'Settlement  of  such  account 
is  concerned;  as  thoUghsuch  proceeding  wbreafinal  judicial  settlement,  etc/'i 
But  where  the  duties  of  the  executor  continue  over  a  period  of  years— ^ 
that  is  in  the  case  of  a  continuing  trust-^^executors  also  may  make. annual 
rests  and  be  allowed  commissions  {Fisher  Vi  Fisher,  1  Bradf.  335),  provided; 
however,  they  make  £in  annual  accounting  as  contemplated  by  §  2753, 
i.  e.,  to  the  berifeficiary.  Betts  v.  B'e.U&,  4  Abb;  N.  C.  317 ;  Vanderhey den  v. 
Vanderheyden,  2  Paige, '287v  But  an  executor  cannot  charge  this;  annual 
conimissioil  at  annual  rests  unless  they  are  >  directed  to  be  made  for  the 
purpose  of  compelling  hiili  to  pay  interest  upon  periodical  balances  which 
ought  to  have  been  invested  byhim.    Hosack  v.  Rogers,  9  Paige,  461. 

Th6  rule  as  to  commissions  on  successive  settlements  by  executors  or 
administrators  is  stated  in  Hawley  v.  Singer,  3  Dem.  589,  593,  as  follows: 
"On  the  first  accounting  they  £ire  entitled  to  full  commissions  on  'allmoneys 
received  and  paid  out,  and  half  commissions  iOnly  on  moneys  received  and 
not  paid  out.  On  the  second  accounting  they  are  allowed  the  other;  half 
on  moneir"  since  paid  out  and  full  commissions  on  the  increase  received 
and  paid  out,  or"  directed  by  the  decree  to  be  paid;  takifig  care,  however, 
that  all  of  such  commissions  shall  not  exceed  what  would  have  been  \the 
full  commissions  had  the  whole  estate  been  settled  upon  one  final  account- 
ing."   See  also  MaWer  of  Silliman,&7  Misc.  27  (successor  trustee). 

§  1171.  Successive  lettets  to  same  person.^^-Sectibn  2753  provides 
fufthe^  that  "whete  successive  or  different  letters  are  issued  to  4^e  same 
person  on' the  estate  of  the  same  decedent  including,  a  catee  where  letterfe 
testamentary  Or  letters  of  general  administration  are  issued  to  a  person 
who  ha;s  been 'previously  ajipointed  a  temporary  administi-ator"  he  will 
be  eiltitled  to  commissions  in  one  cd,pacity  onlyl-  He  may  elect  in  which 
capacity  he  will  take  his  compensation ;  but  if  in  one  capacity  he  has  already 
received  his  commissions  this  will  not  be  deemed  an.  election;  for  by  the 
same  section  he  is  in  such  case  permitted  to  receive  the  excess,  if  any,  of 
the  cordpeiisation  allowable  in  the  other  capacity.  For^  example,  if  as 
temporary  administrator  he  has  received  $250  as  commissions,  and  Uife 
gehera,l  administration  is  such  as  to' entitle,  him  to  $600i.'he  may  receive 
an  additional  $250.  In  no  case  may  he  receive  in  both  capacities  under 
the  successive  or  different  letters  more  than  the  maximum  conamissions 
allowable  in  either.'        ■  ■  ■• 

This  section  does  not  affect  the  right  to  double  conmiissions  in.  proper 
cases;  It  deals  only  with  cases  of  persons  who  receive  successive  letters 
upon  the  saine  estate.  "Note.  See  Thomas  on" Estates.  Created  by  Will, 
vol.  I,  pp.  782  et  seq.  for  analysis  of  cases  on  commissions. 

§  1172;  What  fund  dliargeable  with  the  commissions. — The  question 
notv  arises,' Oil  what  fimd  to  charge  the  conamissions  allowed'.  Before  the 
act  bf  1914,  as  appears  frota  the  langukge  of  the  many  cases  already  dis- 
cussed, commissions  on' "income  "received  and  paid  out  are  chargeable 
to  income  only,  for' if  the  whole  income  be  paid  out  without  allowing  for 
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commissions  we  have  seen  that  the  right  thereto  was  deemed 'waived. 
Under  the  act  of  1914,  the  rule  is  not  essentially  changed.  For  if  the  in- 
come is  paid  statedly  free  of  commission  the  trusted  may  lose  them  unless, 
at  judicial  sfettleinent,  there  be'  money  or  property  "payable  to  the' bene- 
ficiary." If  there  be  none,  he  cannot  charge  it' on  the  principal  or  fund 
which  belongs  to  another  beneficiary.  But,  if  the  bequest  is  of  a  specific  sum 
per  annum,  then  that  sum  must  be  paid  full  and  clear  of  any  deduction  for 
expenses  or  commissions.  Whitson  V:  Whitsan,  53  N.  Y.  479.  But  if  it  be 
"the  income"  of  a  fund  put  in  trust,  then  of  bourse  that  income  ndust  bear 
the  bui-den  of  the  commissions.  Ibid.,  and  Matter  of  Dewey,  153  N.  Y.  63, 
66 ;  Matter  of  SMpman,  82  Hun,  108.  ■ 

But  the  commissions  on  the  corptiS  or  principal  must  be  paid  out  of  the 
fund  constituting  such  basis  of  computation.  This  is  elementary.  Ex- 
ceptitig  annuities,  the  fund  involved  bears  its' own  burden  of  the  commis- 
sions which  are  calculated  on  the  basis  of  its  amount.  See  Matter  of  Kelsey, 
89  Misc.  701,  702;  Fowler,  Surr.,  citing  Woodruff  v.  N'.  Y .,  L.  E.  &  W.  R.  R. 
Cd.,  129  N.  Y.  27;  Matter  of  Murphy,  121  App.'  Div.  426. 

§  1173;  Expenses  allowable. — Section  2753  is  the  Surrogate's  authority 
for  allowing  not  only  the  commissions  earned,  but  also  the  expenses  of 
the  executor,  administrator,  guardian  or  testamentary  trustee.  The  new 
wording  is  "Must  allow  to  him  his  just,  reasonable  and  necessary  expenses 
actually  'paid  by  him." 

The  first  point  to  note  is  "actually  paid."  That  is,  the  Code  contem- 
plates reimbursement,  or  ratification,  not  approval  before  payment. 
Matter  of  Woods,  55 'Misc.  181,  and  cases  cited.  '  Matter  of  Sayhsy^t  Misc. 
524.  Tlie  only  Exception  are  the  allowances  imder  '§§  2746,  2747.  Matter 
of  O'Brien,  25  N.  Y.  Supp;  704.  In  other  words,  the  accountant  must 
himself  have  administered  the  estate  and  fund,  determining  the  necessity 
ahd  reasonableness  of  his  expenditures;  'Subject  to  being  surcharged  for 
unnecessary  and  imfeasonable  payment^.     (See  below.) 

§  1174.  Counsel  fees. — Counsel  fees  are  6ne  of  the  most  important 
items  under  this  head.  Judge  Woemer  in  his  treatise  on  the  American 
Law  of  Administration  summarizes  this  rule  very  clearly.  Vol.  2,  §§  384 
and  515,  and  cases  citedi'  Se  says:  " Reasoiiable  fees  for  such  services, 
paid  in  good  faith,  areproper  items  of  credit'ih  the  administration  aeoounty 
and  will  be  allowed  for  legal  assistance  in  resisting  claims  against  the  estate 
which  the  administrator  does  not  know  to'  be  juSt  and  lawful  (Yoimgv. 
Brush,  28  N.  Y.  667),  or  in  assisting  him  in  discharging  his  official  duties, 
...  collecting  the  assets  if  a  suit  be  neoeSsary^(-(S2)e?ice^  v.  Sirai^,  40  Hun, 
463),  preparing  the  account,  or  defending  the  settlettient."  But  allowance 
can  be  made,  as  he  points  out.  Only  for  counsel  fees  actually  paid  {Mailer 
of  Spooner,  86  Hun,'  9)-,  "and  ho  more  lihan  is  a  reasonable  compensation 
(Matter  of  Quinn,  16  Misc.  651)  for  the  services  rendered  to  the  estate;  no 
matter  what  the  administrator  has  actually  paid  dr  contracted  to  pay; 
and  the  onus  to  ptove  the  necessity  and  value  of  suchi  services  is  on  the  ad- 
ministrator."   St.  Johnv.  McKee,  2  Dem.  236;  Matter  of  Smith,  2  Connoly, 
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418;  Matter  of  Van  Nostrandj  3  Misc.  396.  See  also  Matter  of  Blair,  67  App. 
Div.  116,  120;  Douglass  v.  Yost,  64  Hun,  155;  Gilman  v.  GUman,  63  N.  Y. 
41;  Matter  of  O'Hara,  50Miscj495,  citing  Matter  of  Hosford,  27  App.  Div. 
427;  Matter  of  Peck,  79  App.  Div.  296,  afE'd  177  N.  Y.  538.;  He  cannot  be 
allowed  counsel  fees  incurred  by  reason  of  his  own  neglect  or  misconduct 
or  "gross  ignorance."  2  Woemer  on  Am.  Laws  of  Adm.,  §  516;  O'Reilly 
V.  Meyer,  4  Dem.  161. 

Under  former  §  2730,  it  was  held  he  could  not  pay  himself  coimsel  fees. 
Lent  V.  Howard,  89  N.  Y.  17Q;  Young  v.  Barker,  141  App.  Div.  801.  Un- 
less the  will  explicitly  authorized  such  .procedure.  Jacobson  v.  Levine, 
59  Misc.  449.  But  §  2753  now  includes  allowance  of  compensation  for 
legal  services  rendered, by  an  accountant  who  is  an  attorney  and  counselor 
at  law.    This  means;  of;  course  amember  of  the  bar  of  this  State. 

The  Surrogate  has  power  to  confirm  upon  the  accounting  such  reasonable 
fees  as  have  been  paid  {Matter  of  Arkenimrgh,  13  Misc.  74:4:; , Matter  of 
SpooneTi,  86  Him,  9),  but  he  is  limited  by  the  Code  tO  the  taxable  costs  in 
making  allowances  direct  to  the  counsel.  :Aeed  v.  Reed,  52  N.  Y.  651. 
He  cannot  award  counsel  fees.-  •  Seaman  y.  Whitehead,  78  N,  Y.  306,  309, 
and  cases  cited.  In  Senter  v.  Petheram,  64  Misc.  294,;  a  special  term  case, 
imder  §  2653o  the  court  held  counsel  fees  to  be  payable  out  of  .the  estate 
without  being  "allowed "  as  would.be  the  costs,  and  that  as  to  them  §§  3253 
and  3254  governed  as  well  as  §  3230,  and  could  be  awsirded  to  any  party- 
even  to  an  unsuccessful  plaintiff,  citing  Larkin  v.  MeNq,Tfi^e,  109  App.  Div. 
884,  aff'd  188  N.  Yl  558.  The  executor  may  be  a,llqwed.  on  his  accounting 
counsel  fees  paid  for' sustaining  ,the  will  on  a  contested  probate.  Matter 
of  Eraser,  165  App.  Div.  441;  Douglass  v.  Yost,  64  Hun,  155;  Matter  of 
Ogden,  41  Misc.  158.  In  Dodd  v.  Anderson,  197  N.  Y.  466,  it  was  held  that 
such  fees  paid  in  an  unsuccessful  attempt  to  prove  the  will  could  not  be 
allowed.  Thereupon,  the  legislature,  by  amendment  to  former  §  2558, 
subd.  3,  remedied .  this  harsh  rule  by  giving  the  Surrogate  discretionary 
power  in  the  premises.  Laws  of  1911,  ch.  539.  This  is  continued  in 
§  2746.  So  the  opinion  of  Miller,  J.,  reversed  by  the  Court  of  Appeals  in 
the  Dodd  case  (see  131  App.  Div.  224)  has  become  a  correct  statement 
of  the  present  rule.  In  Matter  of  Waldron,  74  Misc.  310,  Ketcham,  Surr., 
criticised  the  clarity  of  the  statute.  In  §  2746  the  meaning  is  made  quite 
clear. 

Cotmsel  fees  will  be  allowed  for  necessarily  litigating  a  proceeding  to  ob- 
tain a  construction  of  the  will.  Matter  of  Washbon,  38  N.  Y.  St.  Rep. 
619;  Matter  of  Hutchison,  84  Hun,  563.  Even  if  unsuccessful,  provided  it 
was  done  in  good  faith.  Matter  of  TiUe  Gvarantee  &  Trust  Co.,  114  App. 
Div.  778;  Matter  of  Hoffman,  136  App.  Div.  ,516;  Matter  of  Watson,  187 
N.  Y.  541.  See  Matter  of  Lown,  165  App.  Div.  552,  where  two  wills,  were 
offered,  and  the  attorney  acted  for  the  executor  in  the  imsuccessful  pro- 
bate of  one  and  in  administration  under  the  other.  But  not  for  litigation 
in  the  result  of  which  she  alone  was  interested,.  Matter  of  Pond,  42  Misc. 
165.    Where  the  probate  of  a  will  was  set  aside  and  the  executor  was  ap- 
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pointed  administrator,  it  was  held  that  counsel  fees  in  the  will  matter  must 
go  into  his  executor's  account,  not  being  proper  items  in  his  administra- 
tor's account  and  that  if  his  account  as  executor  had  in  fact  been  settled, 
he  could  move  to  open  the  proceeding.  Matter  of  Blair,  67  App.  Div.  116. 
But  if  the  executor  unnecessarily  brings  an  action  for  the  construction  of  the 
will,  he  cannot  be  allowed  his  legal  expenses  therefor,  particularly  if  it 
appears  it  was  to  further  his  individual  interest.  Matter  of  Thrall,  30  App. 
Div.  271."  Excessive  Utigation,  depleting  the  estate,  always  excites  and 
justifies  scrutiny.  Matter  of  Hoffman,  62  Misc.  600,  136  App.  Div.  316. 
The  rule  appears  to  be  that  the  executor,  at  his  peril,  should  know  when  he 
is  beaten. 

An  executor,  who  has  to  sue  his  coexecutor  for  waste,  may  also  be  allowed 
reasonable  sums  paid  to  counsel.  Matter  of  Stevens,  25  N.  Y.  St.  Rep.  993. 
The  legal  expenses  of  appeals  taken  in  good  faith,  and  upon  reasonable 
grounds,  must  be  allowed  out  of  the  estate.    Matter  of  Ritch,  76  Hun.  36. 

Where  proceedings  were  brought  to  revoke  letters  on  the  ground  of  ir- 
responsibility and  the  executors  had  to  give  bonds  in  order  to  retain  their 
office,  the  allowance  of  counsel  fees  actually  paid  in  such  proceeding  is 
discretionary  with  the  Surrogate.  If  he  refuses  to  allow  them,  and  his  ex- 
ercise of  discretion  is  afiirmed  by  the  Appellate  Division,  the  Court  of 
Appeals  will  not  review  the  matter.  Matter  of  O'Brien,  145  N.  Y.  379.  In 
Matter  of  Ordway,  196  N.  Y.  95,  counsel  fees  were  allowed  for  litigating  an 
attempt  to  compel  Specific  performance  of  the  decedent's  contract. 

A  Surrogate  should  not  allow  such  fees  paid  to  counsel  for  doing  what 
the  executor  ought  himself  to  have  done.  His  commissions  cover  such 
services.  Matter  of  Quinn,  16  Misc.  651.  Matter  of  Ogden,  supra,  citing 
Matter  of  Arkenburgh,  13  Misc.  7 M;  Matter  of  Van  Nbstrand,  3  Misc.  396. 

§  1175.  Expenses  incident  to  decedent's  realty. — Except  when  acting 
under  the  provisions  of  art.  Ill,  title  4  of  chap.  XVIII,  an  administrator 
has  no  relation  to  the  realty.  He  assumes  no  obligations  regarding  it. 
He  owes  no  duty  to  the  heirs.  Matter  of  Roberts,  72  Misc.  625.  Nor  can 
an  executor  be  allowed  expenses  in  renting  or  managing  realty  if  no  duty 
respecting  the  same  is  imposed  on  him  by  the  will,  or  granted  by  order 
made  under  §  2701 ;  even  when  there  is  a  power  of  sale  not  imperative. 
He  cannot  be  required  to  pay  interest  on  mortgages,  Carpenter  v.  Car- 
penter, 131  N.  Y.  101,  but  in  Matter  of  Van  Hmden,  18  Misc.  524,  his  pay- 
ment of  taxes  and  mortgage  interest  to  protect  the  realty  was  upheld. 
But,  in  case  of  testacy,  a  sole  devisee  of  the  realty  may  require  that  all 
taxes  levied,  that  is  due  and  payable,  at  testator's  death,  be  paid  out  of 
personalty.  Matter  of  Dill,  199  N.  Y.  155.  Nor  is  he  concerned  with 
land  contracts,  Matter  of  Roberts,  supra,  except  if  they  be  decreed  to  be 
sold.  But  see  Matter  of  McMonagle,  139  App.  Div.  398,  where  adminis- 
tratrix did  complete  and  was  held  to  be  in  trust  for  the  heir.  See  Farley  v. 
Seeor,  167  App.  Div.  80. 

As  to  executors  the  rule  is  different.  The  will  may  bring  the  realty  under 
the  Court's  dominion  and  their  administration.    Section  2701,  regardless  of 
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the  will,  putS|thein  on  a  parity  with  administrators  as  to  applying  for  leave 
to  collect  rents,  if  the  will  be  ^ilent.  As  to  trustees  they  take  title  by  thp  wiU 
.and  must^ac|Cf)iint,fpr  ^U  d^yised  to  them.  See  discuppion,  sub  Testamen- 
TAHY  Trustees.        ■  ^  ■■■!-■'.        >■,.,  ,■ 

.,§,1176,  Miscellaneous  expenses. — Under  §2692,  discussed  elsewhere, 
the  accountant  is  authorized  to  have  paid  "from  time  to  time"  Ms  "legal 
and  proper  expenses  of  adminis;^rat^on "  "necessarily  incurred  by  tiim," 
and  "j-easonajjle.:  counsel  fees  necessarily  ujcurred' in  the  administration," 
but  all,  subject  to  judjciajl,  settlement.  An  executor  can  jipi^  beallojyed 
counsel  fees  when,,  being  himself  an  attorney,  ;hp  ,condpcj;^d,;thp  legal  pro- 
ceedings. Formerly,  he  could  not.  Matter  of  Van  Wert,  3  Misp.  663; 
MaHer  of  Howard,  3,  Misc.,  170,  17,8,,  citing, Cp,?%  v.  Mum,  41  N.  Y,,  ,143; 
Lent  v.. Howard,  89, N.  Y.  169.  As  tppther  expenses,  such,  as  bpokkeepers' 
bills  and  the, like,, th^  test  is  tlie  necessity  for  the  services  wd, the  reasonable- 
ness of  the  disbursements,  Merrijtt  y.  Merritt,  32  A^pp;  piv./442;  Mq,ttfir,of 
Harbeck,  81  Bun,  26.  Under,  a  ,coniphcated,|;rust,  \^hcre,an  office  was 
needed,  for  purposes  p^  a^inis^j:ation„  Offficg  x^ni,,  and  joffiqe  expenses,  were 
allo-yy^e(|  th^,  trustee  pnj  his  accounting.  Matter  of  Nesnifth,  140  N.  Y.  609. 
Traveling  expen^se^,  may  be  allowed  if  necessary.  Matter  of,  Biggars,  39 
Misc.  426,,  But,  in  Ey?aman  y.  Nelson,  79  Misc.  304.,;  a  trustee  was  refuged 
allowance  for  a  conveyance  "kept  and  u^ed  in  the  discharge  of,his  duties,;" 
citing  Pyi^'pian,v.  fillets,  4. ,I)em.  i36;,Matter  of  Ingersoll,  6  id.  184.     ,, , 

§  1177.  Premium  paid  on  official  bond. — UA<i.er„§,3320,  a^s,  now 
amended,  "any  ,  .  .  guardian,,  t.rustee  .  .>.  executor.  ,o.r  .^dmini^r^jtor, 
required, |jy  law  to  ,giye  a  bpnd  as, such,  may  include  as  a  part  pi  h,is  law^l 
ejfpenses,  such  reasona,ble,  sum,  not  exceeding  one  per  centum  per  annum 
upon  the.  amount  ,Qf,3uc^  bond,  paid  his,  sureties  tjhereon,"  as  the  court,  by 
which  he  is  appointed  E^Up^^.,  .L._1892,  ,cj^,  1^65!,;  Expenses  of  actipiiis  de- 
fended in  good  faith,  arising  ;in  the  course  pf  a,dministration,  may  be  al- 
lowed, in  re  Grout,  15  Hun,  3Q1.,  ^pe.further  for  full, summary  of  cases,  1 
Thom,as  on- L^w. of  Estates,  pp.. 800  efseg.  i,     ,      ,i  ,,, 

,,§  1178.  Surcharging.; — Improper  payfnents,rejecji^(i; by, thp  Surrogate 
in. judicially  settling  the  .acc.omit,  are  surchargeable.  Th£|,t  i^,  ithe  accountr- 
ant,  is  refuse^,, credit  for,  th^m  ,as^  payments  a^d.is  charged- with  them  as 
money. still , in  his^liaixds,,,  Tp ,su];'charge  an  acpouiitajnt,  4oes  not  nec^ssarify 
impugn  his  good,  faitli  or  integrity.;  ,> 

The  ,ca?es  disc.u^sedj  .involving  paynie^its  TYhich  "will,  not  be  allowed," 
illustrate  this  subject.  The  f^iliar  and.mipst  comnion  capes  are.jwhpre 
Ijhe  persons  jntere^te^  , dispute ,  the  reasonableness  of  fimeral  expenses,  or 
tombstones,  ^pr^monunients;  or  ..whpre  they  complain  of  delay  in  selling 
assets,  e.  g.,  keeping  ^r^esjtb,a.^  "e^t;, their  he^ids  off,"  or  of  failure  to  reaUze 
timely. on  Jiotes  or ,accf^^fit?,  ,yhere  io^al  oripairtial  Ip^, results;  or,  sadly 
often,  wh^re^leg^l  expenses  assume  -^hat.to  them  is  an  undue  m9,gnitudei 
The  Surrogate  enjoys  a  wise  and  wide  discretion.,:  And  (it,  is  wisely  e?er^ 
cise^, .  In,  Mati^. of  Colly f^,]  1  ,Cpn,  551,  the,  3.dmjn.ip,tr^pr  was  swch,arged 
legal  fees  paid  6^ore^|s  appointmenjt. ;  In  il^otter-  of  /Sejg?er,  49,Misc,  189, 
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he  was  surcharged  legal  fees  paid  ih  asserting  a'personal  claim  against  the 
estate.  In, Matter  of  Marx,A9  Misc.  280,  he  was  surcharged  a  Federal 
inheritance  tax  paid  after  the>  Act  of  Congress  was  repealed. 

So  it  may  be  objected  that  he  failed  to  account  for  what  is  in  fact, an 
asset.  In  Matter  of  Schnabel,  202  N.  Y.  134,  at  p.  138,  the  cases  are  re- 
viewed. There  the  executor  set  up  an  assignment  of  the  assets  with  which 
he  was  sought' to  be  surcharged  and  it  was  held  that  the  Surrogate  could 
not  try  the  issue  if  such  assignment  were  attacked  for  fraud.  This  case 
involved  the  accountant's  claim  that  decedent  had  assigned,  the  asset  to 
herself.  This  was  before  the  act  of  1914.  The  rule  would  now  be  that  the 
Surrogate  could  try  the  issue. 

The  reasoning. of  the  opinion  of  Judge  Gray  was  that  the  right  asserted 
under  former  §  2731  to  determine  on  the  accounting  between  the  accountr 
ing  party  and  any  other  party  respecting  property  alleged  to  belong  to 
the  estate  but  to  which  the  accounting  party, lays  claim  .  .  .  individy 
ally  .  .  .  could  not  be  construed  as  a  power  to  set  aside  the  instrument 
in  question  for  fraud.  Such  power  "could  only  be  exercised  by  a  court 
possessing  general  equitable,  jurisdiction  ...  to  concede  such  a  power 
to:  the  Surrogate's  Court  is  to  concede  a  general  power  of  a  court  of  equity, 
which  as  yet  the  legislature  has  not  conferred!  upon  it.  The  Surrogate's 
Courts ,  have  never  had  sUch  general  jurisdiction,  nor  have  they  other 
powers  than  have  been  given  by  the  legislatujre. 

"  In-  this  case  the  Surrogate's  Court  in  undertaking  to  determine  the 
question  of  fact  as  to  the  fraud  in  the  transfer  of  his  property  by  the  de- 
ceased and  the  resultant  equities  has  assumed  power  not  to  be  read  into  the 
express  powers  conferred." 

It  is  obvious  that  the  act  of  1914  has  added  such  an  express  power  to 
the  powers  conferred  upon  the  Surrogates'  Courts  and,  there  is  nothing  in 
Matter  of  Schnabel  that  :would  justify  the  contention  that  the  Court  of 
Appeals  believed  that  the  legislature  coiiMmot  confer  Upon  the  Surrogate's 
Court  such  a  power.  ... 

We  have  already  quoted  ahdi discussed,  §12733,  which  prohibits, an  ac- 
counting party  from  retaijiing  any  profit  earned  by  the  trust  estate,  and 
whichi  forbids  his  being  surcharged  with  {'decrease  or  loss,  without  his 
fault,  of  any  part  of  the  estate  or  fimd." .         , 

The  words  "without  his  fault"  are  construed  as  holding  the, accountant 
to  a  common  sense  standard  of  prudence  and  diligence.  In  realizing  oji 
assets  his  trust  position  forbids  his  extending  courtesies  of  credit  to,  friends 
or  even  to  strangers.  He  is  accountable  lor  the  "price"  at  the  s^le., ,  If 
he  gives  credit  or  takes  a  note  the  cases  hold  that  credit  or  note  to  be  "  his 
own  funeral."  If  the  note  has  to  be  sued  upon,  he  sues  individually. 
Thompson  v.  Whitmarsh,  100  N.  Y.  35;  Hasbrouck  v.  Hashrouck,  27  N.  Y. 
182. 

And  as  to  increase  of  fund,  such  as  interest  on  deposits,  or  safety  of  the 
fund,  as  by  risking  it  in  a  shaky  bank,  he  acts  at  his  peril.  Matter  of  Scudder, 
21  Misc.  179;  Matter  of  Fry,  79  Misc.  180. 
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§  1178a.  Failure  to  sell,  timely. — A  fruitful  issue  on  judicial  account- 
ing is  the  failure  to  sell  in  tinae  to  realize  the  best  price.  An  illustrative 
case,  in  personalty,  is  Matter  of  Mercantile  Trust  Co.,  210  N.  Y.  83.  Dece- 
dent, at  his  death,  had  5,200  shares  of  copper  stocks,  still  carried  "  on  mar- 
gin" by  his  brokers.  The  Trust  Company,  as  temporary  administrator, 
gave  orders  to  sell  and  realize;  but  only  on  specific  orders  for  stated  amounts 
of  stock,  so  that  when  the  market  began  to  drop  some  two  thousand  shares 
had  to  be  sold  at  prices  lower  than  those  at  first  realized,  and  lower  than 
the  appraisal.  After  meeting  the  broker's  lien  and  charges  only  five  hun- 
dred shares  were  net  to  the  estate.  '  On  the  accounting  the  Surrogate  sur- 
charged the  company  for  the  resultant  loss,  as  for  its  negligence.  The 
Appellate  Division  not  only  reversed,  156  App.  Div.  224,  but  allowed 
commissions  on  entire  proceeds  of  sale.  The  Court  of  Appeals  held  itself 
concluded  by  the  decision  of  the  Appellate  Division  on  negligence  "as 
%aatter  of  fact,"  but  denied  commissions  except  on  the  net  amount  realized 
l^  the  estate.  As  to  failure  to  sell  realty  under  a  power  the  cases  that 
best  illuminate  this  question  of  surcharge  are  those  of  "imperative  powers," 
and  of  "  equitable  conversion."  There  are  times  in  every  community  where, 
for  very  different  reasons,  the  market  value  of  real  property  may  depreciate. 
A  "panic,"  a  new  legislative  inspiration  as  to  taxation,  apprehension  of 
war,  an  epidemic,  may  affect  a  whole  section  of  the  State.  Or,  a  "movement 
in  real  estate"  may,  in  a  particular  city,  leave  teriantless  whole  blocks  in 
a  section  formerly  highly  productive.  Witness,  the  effect  of  the  "  Fourth 
Avenue  Improvement"  in  New  York  City.  Or,  a  new  bridge  may  tempt 
people  of  Very  moderate  means  to  leave  the  lower  East  Side  and  live  in 
Brooklyn  or  Queens  Borough.  Rents  fall  off,  mortgages  fall  in  and 
cannot  be  met,  and  at  sales  no  bids  are  offered.  In  such  cases  the  "wise 
discretion"  of  Surrogates  and  of  their  referees  is  the  only  safeguard  of 
the  accountant.  If  sales  could  have  been  niade  before  the  slump  or  panic 
the  accountant  may  suffer  for  his  neglect;  Haight  v.  BrisMn,  100  N.  Y. 
219.  See  opinion.  This  case  was  one  of  a  power  to  sell  "at  such  time  or 
times  as  shall  be  for  the  best  interest  of  all." 

'  The  same  rule  of  active  vigilance  and  prudent  diligence  is  applied  in 
cases  of  failure  to  collect  a  debt  before  the  statute  bars  it  as  well  as  of  pay- 
ment of  a  debt  already  barred.  See  Maiter  of  L.  I.  L.  &  T.  Co.,  92  App. 
Div.  5.    The  cases  are  discussed  under  the  various  heads  of  Administka- 

TION  UNDER  LETTERS,  arvtc. 

See  as  to  cases  of  loss  by  robbery:  Purnmn  v.  Coe,  1  Cai.  Cases,  96; 
dornwetl  v.  Deck,  8  Hun,  122;  McCabe  v.  Fowler,  84  N.  Y.  314. 


CHAPTER  V 


DISTRIBUTION 


§  1179.  "  Marked  for  decree." — An  accounting,  to  which  no  objec- 
tions are  interposed,  is  on  the  adjourned  return  day  "marked  for  decree." 
An  affidavit  of  regularity  is  usually  required,  to  ensure  the  jurisdictional 
requirements,  and  ;i  decree,  conforming  to  the  prayer  of  the  petition,  and 
the  permission  of  the  Code  may  be  handed  up. 

But,  if  the  account  was  contested,  and  referred,  and  the  report  is  con- 
firmed, or  modified,  equally  a  decree  must  be  prepared  for  the  Surrogate 
to  sign,  and  the  provisions  of  the  Code  as  to  what  such  decree  may  contain, 
in  either  case,  must  now  be  examined.    (Sections  2734-2742.) 

The  decree  must  be  drawn  so  as  to  dispose  of  or  set  at  rest  "all  matters 
embraced  in  the  account."  Section  2742.  It  must  contain  the  "summary 
statement"  called  for  by  the  same  section. 

It  must  cover  all  the  commissions,  costs  and  allowances  under  §§  2746, 
2747,  2748,  2753.  It  must  provide  for  distribution  in,  cashi  or  in  kind, 
under  §§  2735  and  2736.  It  must  give  credit  for  any  prior  distribution, 
or  delivery  under  §  2734.  It  must  adjust  advancements  already  enjoyed, 
imder  §  2738.  It  must  provide  for  the  retention  of  moneys  to  cover  pay- 
ments yet  to  be  made,  under  §  2737,  and  for  the  manner  of  paying  shares 
of  infants,  under  §  2739,  or  of  imknown  or  unlocatable  persons,  under 
§§  2740  and  2741. 

A  compUcated  accounting,  thoroughly  litiga.ted„  demands  of  court  and 
counsel  alike,  the  exercise  of  high  professional  talent  and  common  sense  in 
the  framing  of  the  decree.  No  precedent  can  meet  every  case.  Therefore, 
under  each  section  requiring  it,  precedents,  if  any,  for  the  appropriate 
clause  of  the  decree  will  be  proffered  as  mere  suggestions.  The  order  of 
the  discussion  will  take  §  2735  out  of  its  order,  vi?,,  immediately  preceding 
§  2742. 

§  1180.  Section  2734. 

§  2734.     Property  of  an  estate  or  trust  to  be  ddivered  upon  order  of  the  court. 

1.  The  surrogate's  court  has  jurisdiction  to  compel  the  executor,  administrator, 
guardian  or  trustee,  or  successor  of  any  deceased  executor,  administrator,  trustee 
or  guardian  at  any  time  to  deliver  over  any  property  of  the  estate  or  trust  which 
has  come  to  his  possession  or  is  under  his  control,  and  if  the  same  is  deUvered  over 
after  a  decree,  thfi  court  must  allow  such  credit  upon  the  decree  as  justice  requires. 

2.  The  said  court  has  also  jurisdiction  when  an  executor,  administrator,  trustee 
or  guardian  has  died,  absconded,  been  removed,  or  become  insane  to  ijirect  the 
person  so  removed,  or  any  person  or  corporation  having  possession  or  control  of  any 
property  belonging  to  such  estate  or  fund,  to  deliver  the  same  to  the  court  or  to  a 

§§  1179,  1180  1453 
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successor  duly  appointed;  or  as  directed  by  a  decree  made  pursuant  to  section  2725 
of  this  chapter. 

First  part  of  this  section  is  from  former  §  2606  of  this  Code;  the  last  sentence  is 
from  Id.,  §  2605. 

This  section  covers  two  general  situations,  where  the  accounting  is  neces- 
sitated, under  subd.  1,  on  the  deatt  of  thfe  one  originally  accountable, 
whose  representative  is  accounting  under  .§  2725,  and  under  subd.  2,  where 
the  one  originally  accountable  has  died,  absconded,  been  removed,  or 
become  insane. 

In  the  first  case,  #hen  the  accounting  is  of  the  representative  of 
the  deceased  executor,  administrator,  ^ardian,  or  trustee,  "if  -  .  . 
the  Surrogate  finds  that  there  can  be  a  distribution  in  whole  or  in  part,  to 
the  'parties  entitled  thereto,  he  may  make  a  decree  accordingly."  Section  2725, 
If  such  distribution  be  but  partial,  it  is  obvious,  the  undistributed  balance 
goes  to  the  successor  if  and  when  appointed.  Section  2734  contemplaites 
giving  credit  for  compliance  with  such  decree.    ' 

It  also  contemplates,  in  the  second'  case,  the  summary  safeguarding  of 
the  estate  or  fund,  in  the  contingencies  specified.  The  one  djdng,  or  abn 
sconding,  or  removed,  may  have  left  some  or  all  of  the  property  in  safe 
ddposit,  or  in  deposit  with  a  bank,  or  it  may  be  located  in  custody  of  "any 
person  or  corporation."  Without  waiting  for  the  appointment  of  a  suc- 
cessor, the  property  may  be  ordered  delivered  to  the  court — to  the 
Successor  if  one  has  been  appointed— or  to  the  person  entitled  thereto 
under  §2725. 

in  ordmaiy  cases,  under  either  paragraph  of  §  2734,  the  successor  will 
be  the  usual  recipient  under  the  decree.  But,  in  proper  cases,  a  short  cut 
may  ise  had  by  delivery  or  paynieht  to  the  person  entitled,  and  the  peculiar 
enlargement  of  the  jurisdiction'lies  in  the  fact  that  the  decree  may  be  made 
to  operate  upon  "any  person  or  corporation  having  possession  or  control 
o^  any  property  belonging  to  such  estate  in  fund." 

PRECEPENT  FOB   A   CIAtTSB   UNDER   SUBD.   2 

■     '  ■  .        1   111  ;; 

And  it  appearing  , that  .the  said  guardian,,  at  the  time  he 
abscpnded,  left  on  deposit  with  the  Twenty-First  National  Bank 
of  the  sum  of  $  ,  .  ,  and  in  a  box  in  the 

Safe  Deposit  Company  ten'bobds,  $1,000  each,  of  the-Baltimore 
&  Ohio  R.  R.  Co.,  it  is  Ordered  and  Decreed  that  the  said  Bank 
pay  the  said  sum  of  $  into  the  Surrogate's  Court  of  , 

-County  to  abide  the  further  direction  of  said  Court  in  the 
premises,  and 

It  is  further  Ordered  and  Decreed,  that  the  said  Safe  Deposit 
Company  (here  direct  either  the  delivery  of  the  box  and  its  contents 
to  the  Court  or)  be  and  is  hereby  enjoined  to  surrender  said  box 
and  its  cOntenta  only  to  the  successor  guardian  of  the  property 
of  Kkid  infantSy  on  presentation  of  due  certificfite  shovnng  his 
appointment  and  his  qualification  as  such  guardian. 

§  2736.    Id.;  when  specific  property  may  be  delivered. 

In  either  of  the  following  cases,  the  decree  rnay  direct  the  delivery  of  an  unsold 
chattel,  or  the  assignment  of  an  iincoilected  demand,  or  any  other  personal  property, 

'If 
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to  a  party  or  parties  entitled  to  payment  or  distributioil,  in  liteu  of  the  money  value 
of  the  property: 

'      1..  Where  a'l  the  parties. interested, manifest  their  consent  thereto  by  a  writing 
filed, in  the  surrogate's  office,  r  i  i  i.        ,.         ■.    , 

2.  Where  any  legatee  or  distributee  files  a  consent  to  acpept  as  payment  jn  wiole 
or  in  part  any  specified  personal  properly  at  a  value  to  be  ascertained  by  appraise- 
ment. 

3.  Where  it  appeai-s  that  a  sale  thereof,  for  the  purpose  of  payment  or  distribu- 
tion, would  cause  a  loss  to  any  infant  or  incompetent'' legatee  or  distributee,  and 
the  value  thereof  has  been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an  appraisement 
under  oath,  made  by  one  or  more  persons  appointed  by  the  surrogate  for  the  purpose. 
Former  §  2744  of  this  Code.    From  2  R.  S.  94,  §  72;  L.  1878,  c.  30. 

This  section  was  considered  and  applied  (19i5),  in  Matter  of  Holzworth, 
166  App.  Div.  150  (2d  Dept.)  That  case  made  the  consents  under  subd. 
1  and  2  pre-con^itional  of  jurisdiction,  it  being  a  consent  case.  The  exec- 
utrix held  certain  shares  of  stock  in  specie.  The  will  erected  a  trust. 
The  Surrogate,  on  consent  of  the  remaindermen,  biit  not  of  the  life  tenant 
^ho  was  executrix  or  the  trustee,  made  a  decree  dire/cting  the  delivery  of 
the  stock  in  specie  to  the  trustee.  This  was  reversed,  on  the  ground  that 
the  trustee  was  the  only  present  distributee  and  that  the  ultimate  distrib- 
utees, the  remaindermen,  could  not  deprive  the  life  tenant  of  "her  rights. 
Hence  the  Surrogate  had  no  jurisdiction.  The  reasoning  is  not  convincing. 
The  remaindermen  are  the  real  distributees, ,  The  will  permitted,  the  trustee, 
specifically,  to  accept  the  stock,  in  specie.  The  life  tenant  ,had  no  right 
to  aught  but  the  income  of  that  which  was  to  be  held  in  trust.  And  the 
provision  of  the  first  paragraph  of  §  2510,  and^of  subd.  4  thereof,  plus  §  2736 
we  think  justified  the  direction  made  by  the  Surrogate. 

Where  tli^^e  are  securities  in,  the  estate  directly  bequeathed  by  the  will, 
and  they  have  not  been  turned,  over,  the  decree  will  direct  it  to  be  done. 
Where  the  securities  are  merely  the  form  in  which  the  residue  consists 
then  §  2736  is  applicable.  Subdivisions  1  and  2  cover  the  case  of  consent  of 
parties  and  subd.  3  of  judicial  discretion.  '  The  failure  to  sell  may  often  be 
justifiable.  Tlie  executor  or  administrator  has  what  is  called  an  "adnainis- 
trative  title"  "good  against  all  the  world  except  the  beneficiaries,  but  as 
to  them  a  mere  aid  and  instrument  to  pass  it  forward  to  them  in  the  due 
course  of  administration"  as  the  law  or  the  will  inif  direct.  S'ee  Steinway 
V.  Steinway,  163  N.  Y.  183;  200;  Lane  v.  Albertsori;  78  App.  Div.  607,  614, 
and  cases  cited.    Also  Martin  v.  Andretds,  59  Misc.  29^,  306. 

The  parties  beneficially  interested,  if  of  full  age  and  there  is  no  Opposing 
trust,  rhay  takfe  their  share  in^pe'cie.  So,  if  there'be  a  will  directing  the 
sale  of  securititss  and  the  investing  of  the  proceeds  in  land,  the  legatees 
may  none  the  I6ss  elect  to  take  the  securities  directly.  Mellen  v.  Mdlen, 
139  N.  Y.  210.  See  also  Codk  v.  Lovrry,  95  N.  Y.  103,  111,  and  cases  cited 
in  Lane  v'.  Alhertson,''iupra,  at  p.  615.  Conversely,  when  there  is  an  im- 
perative povi/er  of  sale  those  entitled  to  the  proceeds  may  elect  to'  take 
the  realty  before  actual  sale.    Martin  v.  AriMrews,  59  Misc.  298,  305,  citing 
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McDonald  v.  O'Hara,  144  N,  Y.  568;  Mellen  v.  MeUen,  139  N.  Y.  210,  220; 
.Trask  v.  Sturges,  170  N.  Y.  482,  and  other  cases. 

"  The  "administrative  title"  of  the  representative  is  a  mere  channel  of 
transmission,  not  a  link  in  a  chain  of  title.  Matter  of  .  .  Argus  Co.,  138 
N.  Y.  557;  Chemical  Nat.  Bank  v.  ColweU,  132  N.  Y.  250. 

PRECEDENT  FOR  CLAUSE  IN  DECREE 

And,  it  appearing  to  the  satisfaction  of  the  Court  (state 
whether  by  consents  under  svbd.  I  or  2,  or  hy  averment  of  appraise- 
ment under  oath,  and  ■proof  by  affidavit,  or  after  reference  under 
subd.  3) 

(e.  g.,  subd.  3)  the  sale  of  the  stamp  collection  of  decedent, 
heretofore  appraised  at  $2,000,  could  not  now  be  had  without 
loss  and  that  A.  B.,  one  of  the  two  distributees,  is  an  infant, 
and  C.  D.,  the  other  distributee  having  filed  a  consent  under 
§  2736  of  the  Code  to  accept  said  property  at  such  appraised 
valuation  in  part  payment  of  his  distributive  share  in  this 
estate. 

It  is  Ordered  and  Decreed  that  the  executors  deliver  to  said 
C.  D.  the  said  stamp  collection  without  selling  the  same  and 
as  the  equivalent  of  a  cash  pasTnent  of  $2,000,  on  account  of 
his  distributive  share. 

§  2737.    Id.;  when  money  or  property  may  be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the  creditor  will  not 
accept  present  payment,  with  a  rebate  of  interest;  or  when  a  debt  not  yet  due  has 
been  disputed  or  rejected;  or  where  an  action  is  pending  between  the  executor  or 
administrator,  and  a  person  claiming  to  be  a  creditor  of  the  decedent;  or  where  on 
the-judicial  settlement  of  the  account  of  a  testamentary  trustee  a  controversy  re- 
specting the  right  of  a  party  to  share  in  the  fund,  or  other  personal  property,  held 
by  the  trustee,  has  not  been  determined;  the  decree  must  direct  that  a  sum  sufficient-  ■ 
to  satisfy  the  claim,  or  the  proportion  to  which  it  is  entitled,  together  with  the  prob- 
able amount  of  the  interest  and  costs,  or  that  any  personal  property  the  right  to 
which  is  in  controversy,  be  retained  in  the  hands  of  the  accounting  party;  or  be 
deposited  in  a  safe  bank,  or  trust  company,  subject  to  the  order  of  the  surrogate's 
court;  or  be  paid  into  the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payjnent  of  the  claim,  or  the  satisf.action  of  any  judgment  when  it  is  due,  recovered, 
or  settled;  and  that  so  much  thereof,  as  is  not  needed  for  that  purpose,  be  afterwards 
distributed  according  to  law. 

Former  §§  2745,  2812  of  this  Code,  modified.    From  2  R.  S.  96,  §  74. 

In  1912,  the  Court  of  Appeals  decided  the  case  of  Bankers'  Surety  Co. 
v,  Meyer,  205  N.  Y.  219.  The  plaintiff  held  notes  of  decedent,  not  yet 
due,  nor  to  be  due  for  several  years,  and  the  administrators  rejected  their 
claim.  The  plaintiff  sued  in  equity  to  have  the  notes  declared  good  and 
valid  instruments  and  directing  defendants  to  withhold  from  distribution 
a  sum  sufficient  to  meet  them  at  maturity.  The  court  reviewed  the  exist- 
ing Code  provisions,,  held  them  inadequate,  sustained  the  propriety  of 
the  action,  but  held  the  relief  last  demanded  uimecessary  in  that  the  Cod^ 
covered  the  case  if  and  when  the  validity  of  the  debt  were  estabUshed. 
Hence,  the  revisers,  to  avoid  the  putting  of  creditors  and  esta,te,.to  th(^ 
expense  of  an  equity  suit,  so  drafted  the  above  section  in  view  of  this  de- 
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cision,  as  to  cover  the  case  not  only  of  "an  admitted, debt  not  yet  due," 
but  also  when  a  "debt  not  yet  due  has  been  disputed  or  rejected."  So  the 
section  as  a  whole  covers  every  case  where  by  the  retention  of  a  part  of 
the  estate  or  fund,  sufficient  to  protect  against  the  issue  of  any  of  the  contro- 
versies specified,  the  balance  can  be  distributed  to  those  entitled  to  it. 
The  retention  may  be  threefold. 

1.  In  the  hands  of  the  accounting  party. 

2.  By  deposit  in  bank,  subject  to  an  order  of  the  court. 

3.  By  payment  into  court. 

In  Matter  of  Rasch,  26  Misc.  459,  the  Surrogate  exercised  such  a  power, 
when  the  administrator  had  avoided  service  by  the  creditor,  so  the  creditor 
could  not  "establish"  his  claim.    See  Hoyt  v.  Bonnett,  50  N.Y.  5S8. 

PRECEDENT  FOR  CLA0SB  IN  DECREE 

And  it  appearing  that  an  appeal  is  pending  in  the 
from  a  decree  of  the  Surrogate,  entered  the  day  of 

adjudging  that  A.  B.  is  not  the  widow  of  decedent,  and  not 
entitled  to  share  as  such  in  his  estate,  and  may  not  be  deter- 
mined for  months. 

It  is  Ordered  and  Decreed  that  the  administrator  retain 
$  ,  a  sum  sufficient  to  satisfy  her  claim  as  such  widow,  if 

she  establish  the  same,  and  a  further  sum  of  $  ,  the 

probable  amount  of  the  costs  in  said  proceeding  and  appeal, 
and  pay  the  same  into  this  Court.    And  that  he  distribute  the 
balance  as  follows: 
At  the  end  add: 

It  is  further  Ordered,  that  upon  the  final  determination  of 
the  aforesaid  appeal  by  said  A.  B.  any  person  interested  may 
apply  at  the  foot  of  this  decree  according  to  law,  for  the  dis- 
position of  said  amounts  hereinabove  withheld  from  present 
distribution. 

Thie  debts  for  which  money  can  be  thus  retained  must  be  debts  of  the 
decedent,  enforceable  against  the  estate  in  the  hands  of  the  one  account- 
ing. Thus  where  decedent  had  been  a  member  of  a  firm  it  was  held  that 
a  firm  debt  was  not  capable  of  being  deemed  an  estate  debt  unless  by  in- 
ability to  collect  from  the  surviving  pa,rtners  the  decedent's  liability  should 
have  been  duly  fixed,    Hoyt  v.  Bonnett,  50  N.  Y.  538. 

When  a  distributee  is  an  iafant  the  ,Gode  provides  for  a  direction  in  the 
decree  that  his  share  be  paid  to  his  general  guardian  or  in  certain  cases  to 
the  parents.'   §  2739,  Gode  Civ.  Proc.    See  ante,  siib  Guardians. 

Where  the  distributee  is  a  bankrupt,  and  a  trustee  has  beeti  appointed, 
the  interest  of  the  .bankrupt,  as  it  existed  anterior  to  the  adjudication,  is 
payable  to  such  trustee.  But  he  cannot  receive  surplus  income  f roni  a 
trust  fund,,  as  his  rights  are  not  greater  than  those  of  the  creditors  and 
thfey  cannot  reach  such  income.  McNaboe  v.  Marks,  51  Misc.  207.  Where 
distributee  is  a  life  tenant  the  Surrogate  may  decree  delivery  of  the  corpus 
upon  his,  giving  the  requisite  bond,    Matter  of  Shadbolt,  72  Misc.  591. 
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§  1181.  Advancements. 

§  2738.    Adjustment  of  advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed,  and  the  adv'aniee-' 
ment  as  provided  in  section  99  of  the  iJecedetlt  Estate  Law,  consisted  of  personal 
property,  or  where  a  deficiency  iri  the  adjustment  of' afl  advancement' of  real  prop- 
erty is  chai^eable  on  personal  property,  tl|e;  decree  for  distributipa,  in  i)^  surro- 
gate's court,  must  adjust  all  the  advancements  which  have  not  been  previously 
adjusted  by  the  judgment  of  a  court  of  competent  jurisdiction.  For  that  purpose, 
if  any  person  to  be  affected  by  the  decree,  is  hbfa  party  to  the  proceeding,  the 
surrogate  must  cause  him  to  be  brought  in  by  a  supplemental  citation. 

Former  §  2733  of  this  Code.  From  2  R.  S.'97,  §§  7i8-78.  See  L.  1893,  c.  686;  L. 
1909,  C..65.  -  ;,,         ; 

'  Since  the  decree  is  to  determine  the  net  shares  of  the  several  distributees, 
we  must,  first,  consider  what  advancements  may  have  been  njade  to  such 
distributees,  for  the  Code  gives  the  Surrogate  power  to  adjust  them  in  his 
decree: 

Section  99  of  Decedent  Estate  Law  now  contains  what  was  formerly 
part  of  §  2733.    It  provides  as  follows: 

If  any  child  of  such  deceased  person  have  been  advanced  by  the  deceased,  by 
settlement  or  portion  of  real  or  personal  property,  the  value  thereof  shall  be  reckoned 
with  that  part  of  the  surplus  of  the  personal  property,  which  remains  to  be  distrib- 
uted among  the  children;  and  if  such  advancement  be  equal  or  superior  to  the 
amount,  wMch,  according  to  tbe  preceding  sectioH,  would  be  distributed  to  such 
child,  as  his  share  of  such  surplus  and  advancement,  such  child  and  his  descendants 
shall  be  excluded  from  any  share  in  the  distribution  of  such  surplus.  If  such  ad- 
vancement be  not  equal  to  such  amount,  such  child,  or  his  descendants,  shall  be 
entitled  to  receive  so  much  only,  as  is  suffici«nt  to  make  all  the  shares  of  all  the 
children,  in  such  surplus  and  advancenaent',  to  be  equal,  as  near  as  can  be  estimated. 

The  maintaining  or  educating,  or  the  giving  of  money  to  a  chUd,  without  a  view 
to  a  portion  or  settlement  in  life,  shall  not  be  deemed  an  iadvancement,  within  the 
meaning  of  this  section,  nor  shall  the  fdregoirig  provisions  of  this  section  apply  in 
any  case  where  there  is  any  real  property  of  the  intestate  to  descend  to  his  heirs. 

Section  2733,  was  an^ended  and  is  now  replaced  by,  §.  2738  above, 

I'he  real  property  law  (ch.  46,  Gen.  Laws,  §§  295,  296)  provisions  have 

also;  been  transferred  to  the  Decedent  Estate  Law,  without,  ameiiilment 

and  provide  as  follows: 

,  §96.  Advancements.— U  a  chUd  of  an  intestate  (i.  e.,  one  dying  leaving,  no  will, 
Messman  v.  Egenberger,  46  App.  Div.  46,  50).shaU  ha,ve  been  adyan^efi  by  hijin,  by 
settlement  or  portion,  real  or  personal  property,  the  value  thereo'f  must  be  reckoned 
for  the  purposes  of  descent  and  distribution  as  part  of  the  real  and  personal  prop- 
erty of  the  intestate  descendible  to  his  heirs  and  to  be  distributed  to  his  next  of 
kin;  and  if  such  advancement  be  equal  to  or  greater  than  the  amount  x)f;  the  share 
,  which  such,  child  would  be  entitled  to  receive  of  the,  estate  sf.  the,  deceased,  such 
child  and  his  descendants  shall  not  share  in  the  estate,  of  the  intestate;  but  if  it 
be  less  than  such  share,  such  child  and  his  descendants  shaU  receive  so  much, 
only,  of  thS  personal  property,  and  inlierit  so  much  only,  of  the  real  property,  of- 
the  intestate,  as  shall  be  sufficient  to  mak&  all  the  shares  of  all  Ae  children  in  the 
whole  property,  including  the  advancement,  equali,  The  value  of  any  real, or  p^r^' 
sonal  property  so  adyanced,,  phall  bp  deen^ed. t9-b|B,that,  if _  any,  wbich  was  ^hj^oyrl- 
edgejiby  the, child  by  an.  instrument  (ip  writing;  otherwise  it, must  be  estimated 
according  to  the' worth  of  the  property  wheii  givcii.    Maihtaihing  or  eduek'tiji^  a' 
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child,  or  giving  hiin  money  without  a  view  to  a  portioii  or  settlement  in  life  is  not 
an  advancement.   An,  estate  or  interest  given  by  a  parent  to  a  descendant  by  virtue  ; 
of  a  beneficial  power,  or  of  a  power  in  trust  with  a  right,  of  selection  is  an  ad-\rance-( 

..pient. 

'§  07.  How. advancements  adjusted.— Whea  an  advancement  to  be  adjusted'  con- 
sisted of  real  prOp^y,  the  adjustnieht  must  be  made  out  of  the  real  property  de^ 
scendible  to  the  heirs.  When  it  consisted  of  personal  property,  the  adjustment  must ' 
be  made  out  of  the  surplus  of  the  personal  property  to  be  distributed  to  the  next  of.. 

•  ^in.    If  either  species  of  property  is .  insufficient  to  enable  the  adjustment  to  be 
fully  made,  the  deficiency  must  be  adjusted  out  of  the  other. 

As  to  the  substantive  law  and  what  is  and  what  is  not  an  advancement, 
see  2  Thomas  on  Estates  Created  by  Will,  pp.  1541  et  seq.;  Redfield  on 
Wills',  pp.  428  et  seg"./ Jarman  on  Wills  (6th  ed.),  394  n.,  495  n.;  1  Am.  &: 
Eng.  Ency.  of  Law  (2d  ed.),  760  et  seq.;  Matter  of  Perdval,  Sexton,  Surr:, 
79  Misc.  5Q7 ;  Ebeling  V.  Ebeling,  61  Misc.  537,  539;  Boimrni  v.  Kent,  190 
N.  Y.'422.       '■'      ■• 

Matter  of  Lawn,  165  App.  Div.  552,  was  a  case  of  an  agreement,  by  the 
children  excepting  one,  of  decedent  while  he  was  alive  to  consent  to  ad- 
justment of  advances.  Later"  one  of  those  who  signed  procured  the  exe- 
cution of  a  will,  dividing  the  property  equally.    Agreement  enforced. 

The  question  from  the  representative's  point  of  view  is  whether  the 
heir  or  legatee  received  the  money  from  decedent  as  a  gift,  st,  loan  or  an 
advancement.  See  Cole  v.  Andrews,  176  N.  Y.  374,  for  interesting  agree- 
ment examined  by  court.  The  question  involves  the  item  of  interest  on 
the  sum  involved.  In  the  case  cited  the  executors  were  held  to  have  the' 
right  of  electing  whether  to  treat  it  as  a  debt  or  as  an  advaocement,  and 
only  entitled  to  charge  interest  from  the  date  of  such  election.  See  also 
LeasU  v.  McCarty,  147  App.  Div:  796y  opinion  Ingraham;  P.  J. 

So  far  as  the  proof' to  be  taken  by  the  Surrogate  or  his  referee  goesj  parol", 
evidence  will  be  held  inadmissible  to  contradict  a  clause  in  a  will  to  the 
effect  that  a  child  has  had  an  advancement,  but  is  admissible  so  far  as  the 
amount  thereof  is  concerned'.  2  Thomas  on  Estates,  p.  1675^  Declarations 
subsequent  to  the  transaction  are  inadmissible.  Johnson  v.  Cole,  178  N.  Y. 
364. 

The  statute  applies  only  to  cases  of  intestacy.  Matter  of  Weiss,  39  Misc., 
71;  and  cases  discussed  by'Thomas,  Surr.  But  where  the  intent  of  the  will 
is  clearly  to  "work  equality  in  sharing"  the  same  principle  is  applied. 
Blaii'  V.  Keese,  59  Misc.  107.  The  ihtention  of  decedent,  if  ascertainable,; 
controls.    Matter  of  Morgan,  104  N.Y.  74.  i- 

If  the  will  refers  to  decedent's  books  of  account,  such  books  are  to  be 
taken  intd  consideration  in  determining  the  fact  and  amoimt  of  advance- 
ments'. Thorns  v.  Underhill,  1  Dem.  306,  314,  citing  Tonnele  v.  Hall,  4 
N;  Y.  140,  and  Lawrence  v.  Lindsay,  68  N.  Y.  108.  But  a  mere  ehtry  in 
his  books  wiU  not  alone  prove  an  advancement.  Marsh  v.  Brown,  18  Him, 
319. 

■  But  the  child  may  prove  either  a  discharge  or  tepftyment  Of  the  amoun* 
claimed  tb  be  an  advancement',  or  where  the  advancement  was  in  stock 
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or  other  securities  which  were  estimated  in  value  and  proved  worthless 
that  fact  may  be  proved  and  considered  in  adjusting  the  child's  share. 
Marsh  V.  Gilbert,  2  Redi.  AQ5. 

The  Matter  of  Perdval,  79  Misc.  567,  review;s  the  authorities.  The 
question  there  was  whether  gifts  to  beneficiaries  under  a  will,  made  prior 
to  the  gift,  adeemed  the  legacies,  or  should  be  deducted  as  advancements. 
Sexton,  Surr.,  held  that  the  old  rule  that  ademption  is  not  appHcable  to 
gifts  out  of  a  residue  no  longer  avails;  citing  2  Williams  on  Executors,  1143. 
That  the  question  was  always  one  of  intention,  citing  Langdon  v.  Astor's 
Executors,  16  N.  Y.  9.  How  shall  such  intention  be  shown?  In  De  Groffv. 
Terpenning,  14  Hun,  301,  declarations  of  testator  to  show  intent  were  held 
admissible  if  made  at  time  of  the  advancement.  In  the  Perdval  case, 
where  the  deed  to  the  son  was  made,  it  was  proved  that  testator  said  "  the 
shirt  f-actory  is  all  that  Timian  is  to  have."  The  testimony  not  having 
been  objected  to,  the  Surrogate  held  it  to  be  his  duty  to  consider  it,  citing 
Ganson  v.  Tifft,  71  N.  Y.  52;  Matter  of  Morgan,  104  N.  Y.  74. 

Proof  was  received  as  to  the  quantum  of  the  estate  at  the  time  of  the  will 
and  of  the  gift.  The  provision  by  the  will  is  presumed  to  be  a  "portion," 
that,  is,  a  provision  for  the  child.  The  subsequent  gift  of  a  "portion"  is 
therefore  presumed  to  be  on  account  of,  or  in  satisfaction,  pro  tanto,  of  the 
testamentary  portion.  Benjamin  v.  Dimmick,  4  Redf.  7;  Lawrence  v. 
Lindsay,  68  N.  Y.  109. 

See  Matter  of  Merritt,  86  App.  Div.  179,  for  an  excellent  illustration  of 
how  to  adjust  advancements. 

If  the  decedent  is  shown  to  have  taken  a  note  or  security  for  the  sum 
claimed  to  have  been  an  advancement,  it  negatives  the  idea  of  its  being 
in  fact  such.    Kintz  v.  Friday,  4  Dem.  540;  Matter  of  RoMnson,  4^5  Misc. 
551.    This  last  case  holds  that  it  is  not  to  be  presumed  that  an  advance- 
ment was  a  gift,  in  the  abseiice  of  clear  proof  of  such  intent.    It  tends  rather 
to  show  it  to  have  been  a  loan  (Bruce  v.  Griscom,  9  Hun,  280;  Messmann  v. 
Egenberger,  46  App.  Div.  46,  51),  for  an  advancement  may  be  defined  as  the 
giving  by  the  decedent  in  his  lifetime,  by  anticipation,  of  the  whole  or  part 
of  what  it  is  supposed  the  donee  will  be  entitled  to  upon  the  death  of  the 
party  taking  it.    Camp  vl  Cam.p,  18  Hun,  217.  A  will  providing  that  moneys 
given  by  testator  to  any  of  his  legatees  were  absolute  gifts  and  not  advance- 
ments was  held  not  to  cover  money  given  to  a  legatee  who  had  given  notes 
therefor  and  repaid  part  thereof.    Matter  of  Cramer,  43  Misc.  494.    For  the 
idea  of  a  gift  was  wholly  negatived  thereby.   JUd.,  citing  Rogers  v.  Rogers, 
153  N.  Y.  343.    So  an  agreement  to  treat  a  fimd  as  an  advancement  was  held 
annulled  by  a  will  made  years  later  makmg  different  provisions  for  the 
contracting  beneficiary.    Bomon  v.  Kent,  190  N.  Y.  422,  rev'g  120  App. 
Div.  74.    If  the  security  is  shown  to  have  been  surrendered  by  the  dc 
cedent  and  the  donee  claims  it  to  have  be$n  done  with  the  intent  of  can- 
celing the  debt,  an  issue  is  raised  which  the  Surrogate  may  not  try.   Baim 
'f.  Kastner,  1  Dem.  136.  'See  generally  Miller,  v.  Coudert,  36  Misc.  43,  and 
Adams  V.  Cowm,  177  U.  S.  472.    See  case  under  a  will  where. testator  paid 
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a  son's  note  and  kept  it.  Held  an  advancement.  Ebeling  v.  Ebeling,  61 
Misc.  537.    (Special  Term.) 

In  Zerega  v.  Zerega,  78  Misc.  468,  Giegerich,  J.,  differentiated  between 
payments  to  or  for  the  benefit  of  decedent's  son,  and  those  beneficial  to 
the  property  of  the  son's  wife. 

Should  the  beneficiary  to  whom  advancements  were  made  prove  to  be 
sole  legatee  or  distributee  there  is  no  occasion  for  applying  the  statute; 
although,  conceivably,  a  case  might  arise  under  a  will  where  the  next  of 
kin  might  claim  intestacy  as  to  the  amoimt  of  such  advancements. 

I  1182.  Same  subject. — "  Hotchpot." — The  reckoning  in  with  the  dis- 
tributable surplus  of  the  advancements  which  may  have  been  made  to  a 
child  or  children  is  sometimes  called  bringing  the  estate  into  "hotchpot." 
The  purpose  is  to  make  the  shares  of  all  the  children  as  nearly  equal  as 
can  be.  It  operates  substantially  as  follows:  If  the  distributees  are,  say, 
three  in  number,  and  the  distributable  estate  amounts  in  value  to  $100,000, 
and  an  advancement  of  $20,000  is  proved  to  have  been  made  to  A,  the 
total  to  distribute  is  assmned  in  such  case  to  be  $120,000,  and  B  and  C 
each  receive  one-third  thereof,  or  $40,000,  A  getting  only  $20,000  in  ad- 
dition to  his  advancement.  This  is  the  correct  method  of  distribution  of  a 
liotchpot  fund.  See  ikfa«er  o/ Esrnond,  145  App.  Div.  621,  622.  Grand- 
children are  entitled  tb  insist  upon  advancements  made  to  their  uncles  or 
aunts  being  brought  into  hotchpot  in  order  to  equal  distribution.  -  Beebe 
V.  Estabrook,  11  Hun,  523,  aff'd  79. N.  Y.  246.  It  has  been  held  that  the 
English  rule  that  only  where  a  father  dies  intestate  can  the  child's  ad- 
vancement be  brought  iiito  hotchpot,  does  not  apply  in  this  State.  Kintz  v. 
Friday,  4  Dem.  540,  546.  Section  2738  expressly  says  "deceased  person," 
and  the  policy  of  our  law  is  to  include  females  as  well  as  males  in  terms 
importing  the  masculine  gender.    See  1  R.  S.  (7th  ed.)  124. 

In  Matter  of  Meyer,  95  App.  Div.  443,  such  a  scheme  is  discussed,  and 
the  rule  as  to  charging  interest  is  illustrated. 

In  this  connection  we  repeat  that  a  will  made  subsequent  to  advances 
to  children,  which  will  divides  the  estate  equally  among  them,  cancels  the 
advancements  and  destroys  the  hotchpot.  Bowron  v.  Kent,  51  Misc.  136; 
Campy.  Camp,  18  Hun,  217;  Arnold  v.  Haronn,  43  Hun,  278. 

A  decree  adjusting:  advancements  on  the  accounting  of  executors  will 
be  conclusive  upon  them  when  later  they  account  as  trustees.  Matter  of 
Kent,  92  Misc.  113. 

PRECEDENT  FOB  CLAUSE  IN  DECREE 

'  And,  il  appearing  that  A.  B.,  a  child  of  decedent,  was  ad- 

vanced, by  the  decedent,  a  portion  of  his  estate,  amounting  to 
$10,000,  and  that  the  share  of  said  A.  B.  in  the  estate  now  to 
be  distributed  is  less  than  the  amount  of  such  advancement, 
after  reckoning  the  value  thereof  with  that  part  of  the  surplus 
of  the  personal  property  which  now  remains  to  be  distributed, 
It  is  Ordered  and  Decreed,  that  said  A.  B.  be  and  she  hereby 
•    \is  excluded  from'  any  share  in  the  distribution  of  such  surplus. 
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§  1183.  When  distributee  is  an  infant. 

§  2739.     Payment  of  share  of  infant.  '  '  '  <  ■ 

'  ■  '  'I    When  a  legacy  or  distributive  share  is  payable  to  an  infant,  the  decree '^hall 

,  direct  that  it  be  paid  to  his  guardian,  upon  his  filing  sufficient  security,  unless  tj^e 

legacy  does  not  exceed  fifty  dollars,  or  a  distributive  share  4oes  noj  exceed  one 

hundred  and  fifty  dollars,  in  which  cases  the  decree  may  order  it  to  be  paid  'to  his 

father,  or  to  his  mother,  or  to  some  competent  person  with  whorti  the  infant  resides, 

or  who  has  some  interest  in  his  welfare,  for  the  use  ahd  benefit  of  such  infant.    If 

thers  be  no  guardian,  the  decree  shall  provide  that  the  lega'cy  or  distributive  share 

not  disposed  of  in  the  manner  aforesaid,  shall  be,  paid  into  or  deposited  v?ith  the 

.  i    surrogate's  court.  ,     ,      ^ 

former  §2746  of  tiis  Code,  in  part,  modified.  From  2  R.  S.  91,  §§  ?6-^l;'ld., 
96,  §  80;  L.  1886,  c.  358;  L.  1900,  c.  554;  L.  1909,  c.  66;  L.  1911,  c.  328;  Li  1913', C  10. 

,.  "JThis  section  is  disciissed  sm?)  .Guardians.  The  section,  2746^  for  wh'icb  ^t 
i^.  a  substitute,  was  voluminous,  detailed  and  cpnf  used.  This  section  can 
hardly  be  misconstrued  in  its  present  form.  Payment  into  court  is  the 
alternative; for  payment  to  the  guardian,  on  sufficient  security,  unless  the 
amountiis  so  small  as  to  be  given  over  to  the  socage  guardian  or  !|iis  equiv^ 
_lent  "caretaker."  ,  ,  :  ,,  .  . 

The,  provisions  as  to  the  use  of  the  legacy,  if  paid  to  the  guardiaiij.  are 
in  ,thei.general|  terms  of  §  2664,  ,whereunder  the  Surrogate,  may  direct  'as 
to  infant's  support  and  education,  out  of  income,  pr,  if  it  be  inadequate, 
out  of  principal. 

PRECEDENT  FOR  eLAtTSB  IN  DECREE  ,     (  ^        ,  „     ,i,         ',       ,, 

It  appearing  that  the  shsre  of  A,jB„  an  infanj;,  fiau^t^r>pf 
decedent,  does  not  exceed  $150,  but  amounts  to  $133.52,  and 
that  said  infant  resides 'with  her  aunt  X.  Y.  who  is  a  cornpeteht 
person,  and  interested' in  her  welfare.    It  is      ''  '', 

Ordered  and  Decreed  that  the  administrator  pay  to.  said 
X.  Y.  the  share  of  said  infant,  to-witj  the  sum  of  $133.62  with- 
!  ,,      ii  ,  .  ,    .       out  seeing  to  the  applicatioij  thereof. 

If  the  sum  be  substantial,  and  there  is  a  guardian,  the  decree  must  pre- 
scribe the  amount  of  the  "sufficient  security"  to  be  exacted. 
^'§1184.  Where  distributee  is  an  "  unknown  person." 

§2740.    legacy,  etc.,  to  unTcnoym  person  to  be  jmM  into  staie  treasury. 

Where  the  person  entitled  to  a  legacy  ot  distributive  share  is  tiiifcribwii',' ■tne 
decree  must  direct  the  executor,  administrator,  guardian  or  testamentary 'trustee 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the  benefit.  Ofi  the  per- 
son or  persons  who  may  thereafter  appear  to  be  entitled  thereto.       i^  ,; 

The  surrogate's  court,  or  the  supreme  court,  upon  the  petition  of  a  person  claim- 
ing to  be  so  entitled,,  and  upon  at,  least  fourteen  dayg'  notice  to  the  attorney-general, 
accompanied  with  a  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  Ian  issue  by  a  jury,  or  otherwise,  ascertain  tjieirights  of  the  persons  interested, 
and  grant  an  order  directing  tjie  paj^nent  of  any  nioney,  which  appears  to  be  due 
I  to  the  claimant,  but  without  interest,  and  deducting  all  expenses  incurred  by  the 
State  with  respect  thereto.       .  ;       . 

The  comptrollerj;  upon  the  production  of  a  ;certified  copy  of  the  order,  must 
draw  his  warrant  upon  the  treasnry,  for  ^}ie;anipunt,tbprein  directed  to  be  paid;  ■ 
which  must  he  paid  by  ttbft  State  treasurer,  to  jthe  person  entitled  thereto. 
!  I     Former  §  2.747  of  this  Cpde.  ■  iFrpin,2;  R,  S.  98,  g  81;,  L,  1877,  c.  456. 
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This  section  is  to  be  differentiated^from  §  2741,  where  the  payment  is 

"into  court,"  i.  e..,  to  the  county  treasurer.     The  payment  into  the  State 

Treasury  is  not  equivalent  to  an  adjudication  of  escheat.    It  is  specifically 

said  to  be  "for  the  benefit  of  the  person  or  persons  who  may  thereafter 

.appear  to  ibefei^titled , thereto." , 

It. will  be, Recalled, that, ]tiijtder  our  discussion  of  §  2521,  as  to  contents  of 
petition,  wfi  referired  to  the,  requirem,ent  that  if  persons,  who  are  to  be 
cited,  are  of  a  class,  and  yet  unknown,  or  name  is  imknown,  the  petition 
.shallot. forth:    .{,■.,...     ',rAr     : 

"A  general  description  of  such  person  showing  his  coimection  with  the 
,decede]it  or  fund,  ai^d^his  interest  in  the  property  or  matter  in  question." 

Suppose,the;case.of.  a  legacy  ";to  my  .nephew  John,  or  if  he  die  before 
me,  to  his  children,  him; surviving,  ^hp.^e  and  share  alike." 

When  the  will  is  probated,  the  attorney  finds  John  to  have  predeceased 
testator.  He  is  unable,  then,  or  at  the  accounting,  to  ascertain  his  chil- 
dren's haines,  ages,  or  whereabouts.  But  there  is  reason  to  believe  he  left 
issue,  who,  moved  to  Oregon  ten  years,  before  but  ,T!?ho  moved  from  there 
after  a  f^w  months') sojourn.  Whether  he  survive  is  unknown,  as  well  as 
his  name.'   ^This  presents  a  case  for  a  payment  to  the  State  treasurer. 

It  is  also  to 'be  noted  that 'in  such  supposed  case  the  citation  will  have 
issued  to  the  attorney  general.  That  functionary  is  in  a  way  trustee  for 
ith^  unknown.  He, can  object  on  .the  accounting,  or  attack  the  decree 
under  §  2490,  subd.,  6,  for  collusive  over-allowances,  depleting  the  un- 
known's distributive  share.    See  McMer  of  Malone,  150  App.  Div.  31. 

Again,  the  payment  into  the  State  treasury  may  have  been  made  under 
Surrogate's  decree.  But  the  application  by  the  person  entitled  may  be 
,eit,her  to  th.e,  Suri;qgate,  or  to,  the  Supreme  Court,  Whereas,  if  the  pay- 
!ment  in  was  by  virtue  of  a  Supreme  Court  judgment  the  Surrogate  has 
no  jurisdiction  Of  the  application  to  withdraw.  Matter  of  Kinnealy  v. 
People,  98  App.  Div.  192:  " 

i  Jn  lt!h^t  cage  the  money  was  paid  in  as  belonging  to.the  people,  "subject 
to  the  claims  and  rights  of  any  of  his  lawful  heirs  or  next  of  kin,  who  might 
tjti^pfter.  be  ^i^coy^yed/f 

Noprecedent  is,  ne(?esgaiy  for  jihis  clause,  of  the  decree. 

§  1185.  Payment  into  court. 

"  r^'  ■■  •'.  ■  ''     "'-!■..■     "1.'  I  .  ,  iiiii>  •  ■  'i;      ■    ■         ■■!,,! 

§  2741.     When  legacy,  etp.,  to  be  paid,  inlfi  court. 

Where  it  appears  that  the  whereabouts  of  any  legatee  or  distributee  is  unknowii, 

thfe  decree  rnust  direct  the  execiitor,  administrator  or  testamentary  trustee  to  pay 

into  surrogate's  Court'  a  legacy  or  distributive  share,  which  is  not  paid  to  theiperson 

entitled  thereto,  at  the  expiration  of  six  months  iroi;n  the  time  when  the  decree  is 

made,  or  when  the  legacy  or  distributive,  .share  , is  payable  Tjy  the,  terms  pi  the 

decree;  or  where,  at  the  expiration  of  six  months  after  the  making  of  the  decree, 

it  is  shown  to  the  court  that  payment  of,  a  legaqy  qr  distributive  share  cannot  be 

,       made  to  t)ie,perscai  pntitled  thereto,  an  OTciermay  be  made  directing  the, payment 

I.  ,of  jihe  sanieijntq  cpuf^.., ,,.    ,  ,;,        ,  .        . 

,      The  rponey,  sqiP^id,intj9,,P9Wt.<?a''>  ibe  paid  out  only , by  the  special  direction  of 

the  surrogate;  or  pursijiaitt  to,  the  juflgmept  of  a  court  of  competent  jurisdiction. 
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The  state  comptroller  may  institute  any  necessary  proceeding  before  the  surro- 
gate's court  to  compel  the  deposit  of  such  moneys  in  court,  which  have  not  been 
paid  over  or  deposited  after, the  expiration  of  six  months.  ,;  , 

.  Former  §  2748.  pf  this  (Code.    Frpin  2  R.  S.  98,  §,  81. 

Former  §  2748  called  for  payments  "to  the  County  Treasurer."  This 
was  not  strictly  a  "payment  into  court."  A  payment  "into  Surrogate's 
court "  is  not  satisfied  by  a  payment  to  the  Surrogate  personally.  Matter  of 
Te  Culver,  22  Misc.  217. 

Payment  into  court  when  made  must  be  made  strictly  as  prescribed  in 
§  2699  of  the  Code,  in  the  case  above  cited.  See  also  Matter^  of  Shckett, 
38  Misc.  463,  465.  If  moneys  are  paid  into'  the  Surrogate's  Court  only 
that  court  can  direct  its  disposition.  The  Supreme  Court  cannot.  Mat- 
ter of  City  of  N.  Y.,  200  N.  Y.  138.   The  Code  reads  : 

Where  (a  statute  requires  the  payment  of  money  into,  or  the  deposit  of  a,  seciiriljy 
with  the  surrogate's  court,  or  the  deposit  of  a  security  for  the  payment  of  money, 
with  the  surrogate,  the  same  must  be  paid  to  or  deposited  with  the  county  treasurer 
of  the  county  or  to  the  chamberlain  of  a  city  to  the  credit  of  the  beneficiary,  or  of 
the  estate,  or  of  the  special  proceedings;  unless  the  statute  Contains  special  direc- 
tions for  another  disposition  thereof.  Each  security  so  deposited'  with  the  county 
treasurer  must  be  held  and  disposed  of  by, him,  subjeqt  to  the  direction  of  the 
surrogate's  court;  except  that  he  must,  unless  otherwise  so  direct^,  collect  the, 
principal  and  interest  secured  thereby.  All  money  collected  by  or  paid  to  the  courtty 
treasurer  or  chamberlairi,  as  prescribed  by  this  section,  must  be?  held;  managed, 
invested,  and  disposed  of  by  him,  in  like  manner  as  moneypaid  into  tte  supreme 
court  in  an  action  pending  therein.  The  regulations,  contained  in  the  general  rules 
of  practice,  as  specified  in,  subdivision  8  of  section  4  of  the  State.  Finance  iLaw  and 
the  provisions  of  title  third  of  chapter  eighth  of  this  act,  apply  to  money  paid  to 
and  securities  depqsited  with  the  county  treasurer,  or  chamberlain,  as  prescribed  in 
this  section;  except  that  thte  surrogate's  court  exercises,  with  respect  thereto,  or 
with  respect  to  a  security,  in  which  any  of  the  money  has  been  invested,"  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon  the  supreme 
court  by  section  747  of  this  act.    §  2699,  Code  Civ.  Proc. 

The  "  General  Rules  of  Practice"  referred  to  means  Rtile  68.  The  Code 
sections  are  743-754. 

In  this  connection,  r^ference  must  be  made  also  to  new  §  2700.  Where 
letters  have  been  revoked  or  a  decree  of' removal  made,  it  niay  develop  that 
among  other  improper  acts  the  accountant  is  surcharged  foi*  improper  in- 
vestments. This  section  enables  the  court  to  impound  them  by  suitable 
deposit  to  abifle  ,ihe  sati^f^-ction  pf  the  decree  by  the  recalcitrant  account- 
ant, in  whole  or  in  parti  If  he  fail  to  satisfy  the  surcharge  the  improper  in- 
vestments may,  by  subsequent  order,  be  availedof ,  by  sale,  and  the  proceeds 
applied  to  make  good  the  estate.  -  ,. 

§  ll86.  Decree  of  distribution. 

§  2736.    Decree  for  pdyment  and  distribvMofn: 

Where  an  acbouht  is  judicially  settled,  as  prescribed  in  this  article,  and  any  part 
of  the  estate  or  fund  remains  and  is  ready  to  be  distributed,  the  decree  mUst  direct 
the  payment  and  distribution  thereof  to  the  petsoils  so  entitled,  according  to  their 
respective  rights."  It  inay  also  award  to  a  surviving  husband,  wife,  or  child,  the 
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same  relief  as  to  set-off  of  exempt  property  which  may  be  awarded  in  his  or  her  favor, 
on  a  petition  presented  as  prescribed  in  section  2671  of  this  chapter. 

Former  §§2^24,  2743  of  this  Code,  in  part,  modified.    From  2  R.  S.  94,  i  71; 
L.  1895,  c.  595;  L.  1898,  c.  565;  L.  1906,  c.  515. 

Distribution,  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  is  the  consolatory  goal  of  "persons  interested"  in  or  creditors  of  a 
decedent's  estate. 

It  is  the  Omega  of  heirs  and  next  qf  kin.  In  cases  of  testacy,  the  will  is 
the  guide  of  the  accountant  and  the  court,  as  to  both  real  and  personal 
property.  „  In  cases  of  intestacy,  entire  or  partial,  the  Statute  regulating 
distribution  controls  the  destination  of  the  personal  estate.  This  statute 
used  to  be  §  2732  of  the  Code.  It  is  now  §  98  of  the  Decedent  Estate  Law. 
The  real  property  passes  under  the.  Statute,  of  Descent,  \yhich  is  contained . 
in  §1 80-95  of  the  ,D«!Ciedent  jEstate  Law. 

§  1186a..  Survivorship.  At  page  141,  ante,  I  covered  this  question  of 
survivorship,  but  my  attention, has  been  ciiiUpd  tp  an  instructive, opinion, 
not  available  atthe  time  that  section  was  wi;itten,  and  which  is  interpolated . 
at  this  point,,  although  equally  applicable  to  the  question  of  parties  in  any 
proceeding,  for  the  question  of  distributive  ri^ht  may  turn  upon  the  ques- 
tion of  survivorship  by  reason  of  the  terms  of  a  will.  In  Matter  of  Fowles, 
N.  Y.  L.  J.,  April  12, 1916,  Surrogate  Fowler,  injconstruing  a  will  examined 
this  question  of  successions  from  commoriepies  who  perish  in  a  common 
disaster,  and  he  observed:  , 

,  "The, principle;  of  the  common  law,  that  in  the  absence  of  all  proof  of 
actual  survivorship,  there  is  no,  presumption  of  survivorship  among  those, 
who  perish  in  a  common  disaster,  and  no  presumption  of  simultaneous 
death,  was  referred  to  at  length  by  me  in  my  decision  in  a  proceeding  in 
this  court  involving  the  deaths  in  a  common  disaster  of  the  Laff argue 
i&m\\y .{Matter  oj H&rnmnn,  75  Misc.  599,  601,  seg.,  136  N.  Y.  Supp.  944.) 
My  decision,  was  affirmed  by  a  dividpd  court.  Matter  of  Laffargue,  155 
App.  Div.  923.  The  Laffargue  case,  however,  ultimately  turned  on  slight 
proof  of  tiotual  survivorship,  reinforced  by  circumstantial  proof.  Singu- 
larly enough,  long  after  the  formal  confirmation  of  my  judgment,  I  hap- 
pened to  read  a  very  old  case,  now  part  of  our  common  law,  in  the  absence 
of  conflicting  domestic  authority  (A.  ,D.  1596,  Broughton  v.  Randall,  Cro. 
Eliz.  503).  I  This  old  case,  precisply  in  point,  would  have  been  conclusive 
of  the  Laffoirgue  case,  but  fortunately  my  decision  conformed  in  every 
respect  with  the  old  decision  stating  the  common  law.  That  the  common 
law  of  England  and  this  State,  imlike  the  civil  law,  raises  no  presumption 
of  survivorship,  in  the  absencje  of  all  proof  of  the  fact  is  ;familiar  to  us  all. 
Undmjuood,v.  Wing,  19  Beav.  453 1  NeweU  v.  Nichols,  12  Hun,  604,  ^5  N.  Y. 
98;  Wingv.Angrave,  8  Ho.  L.,  Pas.  183.  In  some  other  States  of  the  Union, 
while  there  is  no  presumption  of  survivorship,  there  is  a  presumption  of 
simultaneousdeath  where  persons  are  shov?n  to  have  perished  in  a  common 
disaster  andi  there  is  no  proof  forthcoming,  of  surviyprship  or  moment  of 
ded,tL    Johnson  V.  Merithew,  80  Me.  Ill;  In  re  Wilbor,  20  R.  L  126,    In 
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those  States  having  this  modified  rule  the  property  is  distributed  as  if  the 
deaths. were  simultaneous.,  ,Jo/jwson  v.  Merithew,  supra,  and  In  re  WiUbor, 
supra.  At  common  law  and  in  t^is  State  where  there  is  np  presunip^ion 
of  even  simultaneous  deaths,  if  the  claimant  cannot  make  out  actual  sur- 
vivorship, the  gift  over  fails,  and  the  property  in  controversy  either  ^passes 
into  the  residuum  or  by  intestsLcy  (EUioi  v.  Smith,  22  Ch.  Div.  236;  IfiW 
Alston,  1892,  p.  142;  Wing  v.  Angrave,  8  Ho.  L.  Cas.  183;  Newell  v.  Nichols, 
75  ]^.  Y.  78,  90;  St.  Johnw.  Andrews  Institlite,  191  N.  Y.  272)j  unless  there 
is  a  substitution  oyer.  • 

That  the  common  law  raises  no  presumptions  whatever  in  'cases  of 'thia 
character  is,  perhaps,  not  alTt^ays  an  advantage  in  the  administration  of 
justice.  In  Matter  of  Laffargus,  1  referred  to  the' unjust '  criticism  of  the 
presumptions  of  survivorship  entertained  in  the  Civil  Law,  with  proper 
reference  to  the  texts  of  the  Pandects,  and  I  atteiinpted  to  gho#  that  iH' 
some  instatices  the  Civil  Law  presumptions  were  etttirely  reasonable  and 
logical.  Had  the  cohirilon  IkW  presumed  siniultanebus  death,  ili  would  nbt' 
have  been  a  violent  presumption,  and  there  would  haVe  been  at' least  one 
established  premise  for  dur'  coUrts  of  construction  to  work  oil.'  As  it  is, 
there  is  none  in  this  Sta,te.  The  cordmon  law  Of  England  and  the  common 
law  of  this  State  treat  survivorship  or  tinie  of  death  as  absolutely  insoluble 
in  the  absence  of  proof.  The  result  is  that  the  onws  at 'common  law  is 
placed  on  those  asserting  either  the  survivorship  or  the  simultaneous 
death  of  one  of  two  persons  who  perish  in  a  common  disaster!  As  a  gen- 
erality, the  fact  of  death  in  a  cominon  disaster  is  susceptible  of' proof,' but 
the  relative  tinie  of  the  individual  deaths  of  commorientes  is  not  often  sus- 
ceptible of  proof.  Thus  it  is  in  this  case:  Whether  (Mrs.  Fowles  perished 
at  tlie  same  inoment'  as  her  husbatid,  or  before  or  after  him,  stands  without 
proof,  atid  under  the  circiimStances  the  common  law  raises  no  presumption 
whatever.  Whether  there  is  a  tendency  to  recede  from  this  doctrine  in 
this  State, I  shall  not  presume  to  consider;  But  I.observfe  in'St:  JoAn  v. 
Andrews  Institute,  191  N.  Y.  272,  the  court  said:'"Ih  such  easfes  the  ques^ 
tion  of  actual  survivorship  is  regarded  as  unascertaiiiable,  and  diescent 
and  distribution  take  the  same  <iourse'  as'  if  the  deaths  had  been  simul-^ 
taneous." 

§  1187.  Time  of  distribution.^From  what  has  already  been  observed 
as  to  the  time  withiti  which  an  account  may-  be  presented  and  settled,'  it 
is  very  clear  that  no  distribution  can  usually  be  had'  until  a  year  has  elapse>d' 
fi"om  the  issuance  of  letters  testamentary  or  of  administration.  The  reasons 
for  this  are  very  adequately  set  out  in  Matter  of  Bonner,  30  Misc.  31,  where 
Fitzgerald,  Surr.,  points  out  under  the  old  act;' the  effebt  of  allowing  an  ac- 
counting and  distribution  t6  be  had  alt  any  earlier  period.  For  example, 
legacies  could  not  be' paid  unless -'exprebly  dir^ot^  fey  the  will  befortJ  the 
expiration  of  ^  year.  THe  acceleration,  by  the  act  6f  1914;  of  the  various 
periocis  within  which  the  vari6uS  administrative  Steps  are  taken,  so  that 
accounting  may  now  be  had  fifteen  days  after  the  six  months''  notice  to 
creditors  lias  been  published  taafee  an  earlier  distribution  possible^  but 
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hardly  advisable.    For  legacies  can  be  paid  earlier;  where  notice  is  published, 
§§  2687-2688,  but  a  bond  must  be  given  in  sueh  cases,  shifting  the  burden  : 
of-  meeting  unexpecifed' debts  or  claims  to  the  beneficiary,  so  that  only' 
if  urged  by  necessity  ought  the  legatee  to  be  advised  to  take  that  risk. 

In  the  'second  place,  it  is  to  be  observed  that  where  full  distribution 
might  be  iinpossible  by  reason  of  contest  involving  certain  items  or  in- 
terests, or  because  of  other  contingencies,  some  of  them  hinted  at  in  §  2688, 
it  is  always  ptoper,  where  it  can  be  done  irrespective  of  the  rights  so  in- 
volved, to  dire<it  a  partial  distribution.  Matter  of  Ockershainsen,  10  N.  Y. 
SUpp.  928.     .        '^i      '  ■ 

Distribution  ukder  a  will  means  to  carry  iuto  effect  its  testamentary 
directions.  '  The  questions  therein  involved  will  be  such  as:  amount  pay- 
able, whether  interest  is  to  be  added,  whether  beneficiary  takes  directly, 
of  a^  one  df  a  'olaSsy  or  his  assignee  uiider  a  transfer  of  interest,  or  his  issue 
pei' stirpes' or  "pei-'Udpita.  •     .  ,  ;; 

An  estate  is  "ready  for  distribution"  when  its  resources  have  beeni 
gathered  and  mafsHalled  so  that  their  nature  and  extent  are  known  and 
its  expenses  and  obligations  asbertained.     Ketoham,  Surr.,  in  Matter  of 
Snedeker,  61  Misc.  216.     And,  we  m-ay  add,  if  there  be  a  surplus  to  be 
disfcibuted.    Section  2735. 

§  1188:  Law  gbveming  distribution. — While,  as  will  be  observed  later, 
perSoiis  entitled  to  succed  to  real  property  should  be  determined  by  the 
law  of  the  place  where  the  real  property  is  situated,  the  persons  entitled 
to  distributive,  shares  in  case  of  intestacy,  entire  or  partial,  are  always 
to  be  determined  by  the  law  of  the  place  of  domicile  of  the  decedent  at 
the  time  of  his  death.  Former  §  2694  of  the  Code,  nOw'  Dec.  Est.  Law,  §  47, 
provides  that','  except  where  special  provision  is  otherwise  made  by  law, 
the  owriership  and  disposition  of  any  property  Mtuated  within  the  State 
other  than  real  property  or  an  interest  in  real  property,  where  it  is  not 
disposed  of  by  will,  are  regulated  by  the  laws  of  the  State  or  country  of  which 
the  decedent  was  a  resident  at  the  time  of  his  death. 

'§'1189.  JPartiai  intestacy.— The  statute  applies  not  only  to  cases  of 
total,  but  also  to  cases  of  partial,  intestacy.  Fry  v.  Smith,  10  Abb.  N.  C. 
224:;  Kearney y.  Missionary  Soc,  id.  274;  Finch  v.  Wilkes,  17, Misc.  428, 
41  N.  Y.  Supp.  227;  Doane  v.  Mercantile  Tr.  Co.,  24  Misc.  502,  53;  N.  Y. 
Siipp.  902,  aff'd  39  App.  Div.  639.  Whatever  personal  assets  are, not 
effectually  disposed  of  by  the  will,  or  consumed  in  the  administration  of 
the  pst9;te,;|,,conie  within  its  scope.  .  Thus,  where  residuary  legatees  are, 
by  the  term^;  of  thewiU,  tenants  in  common,  and  not  joint  tenants,  and  one 
dies  before  the  testator,  the  share  of  such  a  one  constitutes  as^ts^not  dis- 
posed of  by  the  will,  and  must  be  distributed  according  to  the  statute. 
Hart  vl.Marks,  4  Bradf.  161.  Compare  Lefevre  v'.  Lefevre,  59  N.'  Y.  434, 
in  ■^jji^^gh  pase  tlie  t^siiator,  by,  his  will,  gave  to  his  wife  one-third  of  his 
estate,.,bijt  it  was  ,npt,  stated  to  bpini  lieu  of  dower  or  other  claiin,  The 
re^duary  bequest  was  declared:  void.  Held,  that  the  testator  died  intestate 
as' to  that  portion  of  bis  estate,  and  it  was  to  be  distributed  under  the  stat- 
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ute.  And  where  a  testator  bequeathed  to  his  children  a  contingent  interest, 
for  Ufe,  in  the  income  which  might  accrue  froin  a  residuary  fund,  after  the 
happening  of  a  particular  event,  and  provided  for  the  disppsal  of  a  portion 
only  of  the  income  previous  to  that  time,  it  was  held  that  the  surplus  mi^st 
be  distributed  as  in  case  of  intestacy.  Vail  v.  Vail,  4  Paige,  317.  The 
same  result  will  follow  the  failure  of  the  testator  to  effectually  dispose  of  a 
remainder  after  a  hfe  estate;  Brown  v.  Quintard,  177  N.  Y.75;  Harris  v. 
Achilles,  129  App.  Div.  847;  Pomroy  v.  Hincks,lSO  N.  Y.  73,  or  to  provide 
for  a  contingency  which  actually  occurs.  Kniekerbock^  Tr.  Co.  v.  King, 
126  App.  Div.  mi;Grir)nell  v.  Howland,  51  Misc.  132, 100  N.  Y.  Supp.  765; 
Peotph's  Tr.  Co.  v.  Flynn,  44  Misc.  7;.HeFmgv.  Title  G.  &  T,  Co.,  17?  N.  Y. 
86.  Compare  Mead  v.  CooUdge,  179  N.  Y.  386,  There  seems  to  be  some 
imCertainty  whether,  a:trust  of  personalty  being  declared  void  as  contraiy 
to.  the  statute  against  perpetuities,  the  unlawful, .accumulatiop  isJ;o,be. 
distributed  according  to  the  Statute  of  Distributions,  or  whether  it,  goes 
to  those  entitled  "  to  the  next  eventual  estate  ? '  under  [the  will.  See  Manice 
V.  Manice,  43  N,.  Y.  385;  Van  Emburgh  v.  Ackerrnan,  3  Redf.  499;  Rohinsoru 
v.  Robins&riyb  Lans.  165;  Matter  ofFaile,4A  Misc.  619,  90  N.  Y.  Supp.  157. 
§  1190i;  Statute  of  distribution.--If  the  decedent  die  domiciled  in  this 
State,  the  surplus  of  his  personal  property  after  the,  .payment  of  debts, 
must  be  distributed  according  to  the  Decedent  Estate  iaw  now  embody- 
ing, in  §  98  thereof,  what  was  formerly  §  2732  of  the  Code,  which  is  as  fol- 
lows:   '  .,  i  • 

§  98.  Distribution  of  personal  prdpeHy  of  decedent:  [Note.  See  post,  for  discussion 
of  subdivisions.]  < ; 

If  the  deceased  died  intestate,  the  surplusof  his  personal  property  after  payment 
of  debts;  and  if  he  left:  a  will,  such  surplus,  after  the. payment  of,debts  and  legacies, 
if  not  bequeathed,  must  be  distributed  to  his  widow,  children,  or  next  of  kin,  in 
manner  following: 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal  portioils  among  the 
children,  and  sudh  persons  as  legally  represent  the  children  if  any  of  them  have 

.  died  before  the  deceased. 

2.  'If  .there  be  no  children,  nor  any  legal  represent^itiyes  of  them,. then  pne-half 
of  the  yi^hole  surplus  shall  be,  allotted  to, the  >yi(4ow,  and  the  other  half  dlstrib,uted 
to  the  next  of  kin,  of  the  deceased,  entitl^  under  the  provisions  of  this  section. 

3.  If  the  deceased  leaves  a  widofr,  and' ho  descendant,  parent,  brother  or  sister, 
nephew  or'hiece,  the  widow  shall  be  entitled  to  the  whole  surplus;  but  if  there  be 
a  brother  or  sister,  nephew  or  niece,  and  no  descendant  or  parent,  ithe  widow  shall 
bei entitled  to,  on&rhjalf ;  ,of  the  surplus  as  above  provided,;  and  ,t9  the  whole  of  the 
residue  if  it  does  iipt  P?"5.eed  two  thousand- dollars;  if  the  residue  exceeds  that  sum, 
she  shall  receive  in  addition  to  the  one-balf,  two  thousand  dollars;  and  the  remaindei: 
shall  be  distributed  to  the  brothers  and  sisters  and  their  repr^entatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  distributed  equally  to  and 
among  the  children,  and  such  as  legally  repi-esent  thfcm*    J,  ,  .,    ;, 

5.  If  there  be  no  widpw,  and  no  children,  9,nd  norepresenjtatives  of  a  child,,  the 
,     whole  surplus,  shall  fee  distributed  to  the  next  pf  kin,  in  egual  degree  to  the  deceased, 

,, and  their  legal  representatives;  and  if  all  the  brothers  and  sisters  of  the  intestate 
be  living,  the  whole  surplus  shall  be'distribtited  t6' them;  if  ant  of  them  be  living 
knd  any  be  dead,  to  the  brothers  and  biste*s'livirig,  and  the  descendants  in  whatever 
degree  bf'  thosb  dead;, so  that  to  each  living  brother  or  sifter  shall  be  distributed 
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such  share  as  would  have  been  distributed'  to  him  or  her  if  all  the  brothers  and 
sisters  of  the  intestate  who  shall  have  died  leaving  issue  had  been  living,  and  so  that 
there  shall  be  distributed. to  such  descendants  in  whatever  degree,  collectively,  the 
share  which  their  parent  would  have  received  if  living;  and  the  same  rule  shall  pre- 
vail as  to  all  direct  lineal  descendants  of  every  brother  and  sister  of  the  intestate 
whenever  such  descendants  are  of  unequal  degrees.  [It  is  immaterial  whether  the 
decedent  derived  his  property  from  his  father's  or  mother's  side.  Matter  of  N.  Y. 
Security,  etc.,  Co.,  46  Misc.  224,  94  N.  Y.  Supp.  93.] 

6.  If  the  deceased  leave  no  children  and  no  representatives  of  them,  and  no 
I'ather,  and  leave  a  widow  and  a  mother,  the  half  not  distributed  to  the  widow 
shall  be  distributed  in  equal  shares  to  his  mother  and  brothers  and  sisters,  or  the 
representatives  of  such  brothers  and  sisters;  and  if  there  be  no  widow,  the  whole 
surplus  shall  be  distributed  in  like  manner  to  the  mother,  and  to  the  brothers  and 
sisters,  or  the  representatives  of  such  brothers  and  sisters. 

7.  If  the  deceased  leave  a,  father  and  no  child  or  descendant,  the  father  shall 
take  one-half  if  there  be  a  widow,  and  the  whole,  it  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother,  and  no  child,  descendant,  father,  bipther, 
sister,  or  representative  of  a  brother  or  sister,  the  mother,  if  there  be  a  widow,  shall 
take  one-half;  and  the  whole,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother,  and  no  child,  or  descend- 
ant, or  widow,  such  mother  shall  take  the  whole  and  shall  be  entitled  to  letters  of 
administration  in  exclusion  of  all  other  persons.  If  the  mother  of  such  deceased 
be  dead,  the  relatives  of  the  deceased  on  the  part  of  the  mother  shall  take  in  the 
same  manner  as  if  the  deceased  had  been  legitimate,  and  be  entitled  to  letters  of 
administration  in  the  same  order.    Matter  of  Lutz,  43  Misc.  230. 

10.  Where  the  descendants,  or  next  of  kin  of  the  deceased,  entitled  to  share  in 
his  estate,  are  all  in  equal  degree  to  the  deceased,  their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  unequal  degrees  of  kindred, 
the  surplus  shall  be  apportioned  among  those  entitled  thereto,  according  to  their 
respective  stocks;  so  that  those  who  take  in  their  own  right  shall  receive  equal 
shares,  and  those  who  take  by  representation  shall  receive  the  share  to  w;hich  the 
parent  whom  they  represent,  if  living,  would  have  been  entitled. 

12.  No  representation  shall  be  admitted  among  collaterals  after  brothers'  and 
sisters'  descendants.  This  subdivision  shall  not  apply  to  the  estate  of  a  decedent 
who  shall  have  died  prior  to  May  18,  1905. 

13.  Relatives  of  the  half-blood,  shall  take  equally  with  those  of  the  whole  blood 
in  the  same  degree;  and  the  representatives  of  such  relatives  shall  take  in  the  same 
manner  as  the  representatives  of  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten  before  his  death, 
but  born  thereafter,  shall  take  in  the  same  manner  as  if  they  had  been  bom  in  the 
lifetime  of  the  deceased,  and  had  survived  him. 

15.  If  a  woman  die,  leaving  illegitimate  children  and  no  lawful  issue,  such  chil- 
dren inherit  her  personal  property  as  if  legitimate. 

15a.  II  there  be  no  husband  or  wife  surviving  and  no  children,  and  no  repre- 
sentatives of  a  child,  and  no  next  of  kin,  then  the  whole  surplus  shall  be  allotted  to 
a  surviving  child  of  the  husband  or  wife,  of  the  deceased,  or  if  there  be  more  than 
one,  it  shall  be  distributed  equally  among  them.  , 

16.  If  there  be  no  husband  or  wife  surviving,  and  no  children,  ai>d  jio  representa- 
tives of  a  child,  and  no  next  of  kin,  and  no  child  or  children  of  the  husband  or  wife 
of  the  deceased,  then  the  whole  surplus  shall  be  distributed  equally  to  and  among 
the  next  of  kin  of  the  husband  or  wife  of  the  deceased,  as  the  case  may  be,  and  such 
next  of  kin  shall  be  deemed  next  of  kin  of  the  deceased: for  all  the  purposes  specified 
in  this  article  or  ih  chapter  eighteen  of  ithe  Code  of  Civil  Procedure;  but  such  surplus 
shall  not,  and  shall  not  be  construed  to,  «mbrace  any  personal  property  except 
such  as  was  received  by  the  deceased  from  such  husband  or  wife,  as  the  case  may 
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be, '  by  will  or  by  virtue  of  the  laws  relating  to  the  distribution  of  the  personal 
property  of  the  deceased  person. 

I  See  below  as  to  estates  of  married  women, 

§  1191.  Statute  of  descent.— The  statute  of  descent  is  embpcjied  in 
the  Decedent  Estate  Law,  art.  3,  §§  80-95.  Section  80  contains  the  rules 
fbr  interpreting  the  articles.  Section  96  deals  with  advancements  aitd  has 
^Irpady  been  quoted.    The  other  sections  read  as  follows : 

§  81.  Genertd  rule  of  descent. — The  real  property  of 'a  person  who  dies  without 
devising  the  same  shall  descend: 
'    1.  To  his  lineal  descendants. 

2.  To  his  father. 

3.  To  his  mother;  and 

4.  To  his  collateral  relatives,  as  prescribed  in  the  following  sections  of  this  article. 
§  82.  lAheal  descendants  of  •equal  degree. — If  the  intestate  leave -deseendants  in 

the  direct  Une  of  lineal  descent,  all'  of  equal  degree  of  consanguinity:  to  him,  the 
inheritance  shall  descend  to  them  in  equal  parts  however  remote  from  him  the  com- 
mon degree  of  consanguinity  may  be.  .  ;   t 

§  83.^Li«eaZ  descendants  of  unequal  degree. — If  any  of  the  descendants  of  such 
intestate  be  living,  and  any  be  dead,  the  inheritance  shall  descend  to  the  living, 
arid  the  descendants  of  the  dead,  so  that  each  living  descendant  shall  inherit  such 
share  as  would  have  descended  to  him  had  all  the  descendants  in  the  same  degree 
of  consanguinity  who  shall  have  died  leaving  issue  been  living;  and,  so, that  issue 
of  the  descendaints  who  shall  have  died  shall  respectively  take  the  shares  which 
their  ancestors  would  have  received. 

§  84.  When  father  inherits. — If  the  intestate  die  without  lawful  descendants, 
and  leave  a  father,  the  inheritance  shall  go  to  such  father; •  unless  the  inheritance 
canie  to  the  intestate  on  the  part  of  his  mother,  and  she  be  living;  if  she  be  dead, 
the  inheritance  descending  on  her  part  shall  go  to  the  father  for  life,  and  the  re- 
version to  the  brothers  and  sisters  of  the  intestate  and  their  descendants,  according 
to  the  law  of  inheritance  by  colla,teral  relatives  hereinafter  provided;  if  there  be  no 
such  brothers  or  sisters  or  their  descendants  living,  such  inheritance  shall  descend 
to  the  father  in  fee.  ■.!■■■ 

§  85.  When  mother  inherits. — If  the  intestate  die  withdut  descendants  and  leave 
no  father,  or  leave  a  father  not  entitled  to  take  the  inheritance  under  the  last  sec- 
tion, and  leave  a  mother,  and  a  brother  or  sister,  or  the  descendant  of  a  brother  or 
sister,  the  inheritance  shall  descend  to  the  mother  for  life,  and  the  reversion  to  such 
brothers  and  sisters  of  the  intestate  as  may  be  living^  and- the  descendants  of  such 
as  miy  be  dead,  according  to  the  same  law  of  inheritance-hajeinafter  provided.  If 
the  intestate  in  such  case  leave  no  brother  or  sister  or  descendant  thereof,  the  in- 
heritance shall  descend  to  the  mother  in  fee; 

§  86.  When  collateral  relatives  inherit;  coMateral  'relatives  of  equal  degrees. — If 
thfere  be  no  father  or  mother  capable  of  inheriting  the  estate,  ,it:  shall  descend  in 
the  ca^es  hereinafter  specifiai  to  the  collateral  relatives  of  the  intestate; .  and  if 
thfere  be  several  such  relatives,  all  of  equal  degree  of  consanguinity  to  the  intestate, 
the  inheritance  shall  descend  to  them  in  equal  parts,  however  remote  from  him  the 
common  degree  of  consanguinity  may  be.  Se^  Douglass  v.  Douglass,, 7(i  Misc.  412. 
'  §  87.  Brothers  and  sisters  and  their  descendants ^-riiaXl  the  brothers  andi  sisters 
of  the  intestate  be  living,  the  inheritance  shall  descend  to  them;  if  any  of  them  be 
living  and  any  be  dead,  to  the  brothers  and  sisters  living  and  the  descenc(ants,  in 
whatever  degree,  of  those  dead;  so  that  each  living  brother  or  sister  shall  inherit 
such  share  as  would  have  descended  to  Mms  or  her  if  all  the  brothers  .and,  sisters 
'of  the  intestate  who  shall  have  died,  leaving  issue,  had  been  living,  and  sq  .tih^t  such 
descendants  in  whatever  degree  shall  collectively-  inherit  the  share  which  their 


§  1191  DISTRIBUTION  1471 

parent  would  haveireoeived  if  living;  and  the,8ame  rule  shall  prevail  as  to  all  direct 
lineal  descendants  of  every  brother  and  sister  of  the  intestate  whenever  such  de- 
scendants are  of  unequal  degrees. 

§  88.  Brothers  and  sisters  of  father  and  tjwiher  and  their  descendants. — If  there 
be  no  heir  entitled  to  take,  under  either  of  the  preceding  sections,  the  inheritance, 
if  it  shflU  have  come  to  the  intestate  on  the  part  of  the  father,  shaU  descend: 
,  1.  To  the  brothers:  and  sisters  of  the  father  of  the  intestate  in  equal  shares,  if 
all  be -living: 

2.  If  any  be  Uving,  and  any  shall  have  died,  leaving  issue,  to  such  brothers  and 
•sisters  as  shalli  be  Uving  and  to  the  descendants  of  such  as  shall  have  died^ 

3.  If  all  such  brothers  and  sisters  shall  have  died,  to  their  descendants. 

4.  If  there  be  no  such  brothers  or  sisters  of  such  father,  nor  any  descendp.nts  of 
such  brothers  or  sisters,  to  the  brothers  and  sisters  of  the  mother  of  the  intestate, 
and  to  the  jiesQen(^iantS|of  such  as  shall  have  died,  or  if  all  have  died,  to  their  de- 
scendants. 'But,  if  the  inheritance  shall  have  come  to  the  intestate  on  the  part 
of  his  mother,  it  shall  descend  to  her  brothers  and  sisters  and  their  descendants; 
and  if  there  be  none,  to  the  brothers  and  sisters  of  the  father  and  their  descendants, 
in  thei  ina,nner  afol'es^id.  If  the  inheritance  has  not  come  to  the  intestate  on  the 
part  of  either  father;  or  mother,  it  shall  descend  to  the  hjrothers  and  sisters  both  of 

,  the  father  and.modier  of  the  intestate,  and  their  descendants  in  the  same  manner. 
In  all  cases  mentioned  in  this  section  the  inheritance  shall  descend  to  the  brothers 
and  sisters  of  the  intestate's  father  or  mother,  as  the  case  may  be,  or  to  then-  de- 
scendants in  Uke  manner  as  if  they  had  been  the  brothers  and  sisters  of  the 
intestate. 

5.  If  there  be  no  such  brothers  or  sisters  of  such  father  or  mother,  nor  any  de- 
scendants of  suph  brothers  or  sisters,  the  inheritance,,  if  it  shall  have  come  to  the 
intestate  on  the  part  of  his  father,  shall  descend  to  his  father's  parents,  then  living, 
in  equal  parts,  and  if  they  be  dead,  then  to  his  mother's  parents,  then  living,  in 
equal  parts';  but  if  the  inheritance  shall  have  come  to  the  intestate  on  the  part  of 
his  mother,  it  shall  descend  to  his  mother's  parents,  then  living,  in  equal  parts,  and 
if  they  be  dead,  to  his  father's  parents,  then  living,  in  equal  parts.    If  the  inheritance 

,  has  not  come, to  the  intestate  on  the  part  of  either  father  or  mother,  it  shall  descend 
,  to  his  living  grandparents  in  equal  parts. 

§  89.  Illegitimate  children. — If  an  intestate  who  shall  have  been  illegitimate  die 
without  lawful  issue,  or  illegitimate  issue  entitled  to  take,  under  this  section,  the 
inheritance  shall  descend  to  his  mother;  if  she  be  dead,  to  his  relatives  on  her  part, 
as  if  he  had  been  legitimate.  If  a  woman  die  without  lawful  issue,  leaving  an  ille- 
gitimate child,  the  inherita,nce  shall  descend  to  him  as  if  he  were  legitimate.  In 
any  qtjier  case  illegitimate  children  or  relatives  shall  not  inherit. 

§  90.  Relatives  of  the  half  blood. — Relatives  of  the  half  blood  and  their  descend- 
'  ants,  shall  inherit  equally  with  those  of  the  whole  blood  and  their  descendants, 
in  'the  same  degree,  unless  the  inheritance  came  to  the  intestate  by  descent,  devise 
or  gift  from  an  ancestor;,  in  which  case  all /those  who  are  not  of  the  blood  of  such 
ancestor  shall  be  explud^.  frooa  such  inheritance.  (See  CorreeH  v.  Child,  170  App. 
Diy.  240,  opinion  Putnam,  J.,  arid  diagrav^,  showing  rule  where  ancestor  married, 
successively,'  liwo  sisters,  having  is^ue  by  each.] 

§91.  iteloMves  of  kiisbatid'  or  wife. — When  the  inheritance  shall  have  come  to 
the  intestate  fW)m  a  dteceased  husband  or  wife,  as  the  case  may  be,  and  there  be  no 
person  entitled  to  ijjherit; Under, any  of  the  preceding  sections,  then  such  real  prop- 
erty of  such  intestate  shall' jdescend  to  the  h«rs  of  such  deceased  husband  or, wife, 
as  the  case  may  b^  an(J  the  persons  entitled,  under  the  provisions,  of  this  section, 
,  to  inherit  such  real  prop'erty,  shall  be'  deemed  to  be  the  heirs  of  such  intestate. 
[See  Matter  of  Leslie',  92  Misc.  6B3,  holding  this  statute,  L.  1901,  c.  481,  to  amount 
•  to'  a  transfer  to  the  pelSoii's  spedfied  of  the  State's  rights,  of  escheats,! 

§  9^.' Cases  mther07>S.^me,P!i)in4ed  for.— -In  all  cases  not  provided  for  by  the 
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preceding  sections  of  this  article,  the  inheritance  shall  descend  according -to  the 
cotirse  of  the  common  law.  ' 

§  93.  Posthumous  children  and  relatives. — ^A  descendant  or  a  relative' of  the  in- 

■  testate  begotten  before  his  death,  but  bom  thereafter,  shall  inherit  in  the  same 

manner  as  if  he  had  been  born  in  the  lifetime  of  the  intestate  and  had  survived  him. 

§  94:.  Inheritance,  sole  or'  in  common. ^-Whea  there  is  but  one  person  entitled 
to  inherit,  he  shaU  take  and  hold  th*  inheritance  'solely;  wheii  an  inheritance  or 
a  share  of  an  inheritance  descends  to  several  persons  they  shall  take  as  tetonts  in 
common,  in  proportion  to  their  respective  rights.  i- ■  .        • 

§95.  Alienism  of  ancestor. — A  person  bapable  of  inheriting  under  the  piDvisions 
of  this  article  shall  not  be  precluded  from  such  inheritance  by  reason  of  -flhe  alienism 
of  an  ancestor.    See  Douglass  v.  Douglass,  70  Misc.  412. 

In  the  case  of  Cornell  v.  Child,  supra,  Putnam,  J.,  said  at  jp.  243 :    ' 

"By  the  term  'ancestor '  when  used  in  respecij  to  the  succession  to  real 
estate,  is  meant  a  predecessor  in  estate,  and  is  applied  tp, every  person  from 
whom  property  might  be  inherited.  It  embraces  both  lineals  and  collat- 
erals. McCarthy  v.  Marsh,  5  N.  Y.  263.  The  novelty' is  in  the  dual  rela- 
tionship, through  marriage  of  sisters  tb  the  same  husband.  When  such  a 
situation  arose  before  the  New  Jersey  Supreme  Court  in  1826,  where  like 
competing  rights  resulted  from  the  marriage  with  sisters,  Mr.  Justice  Ford 
said:  'The  present  case  of  a  man  marrying  two  sisters  forms  an  anomaly; 
the  issue  of  such  a  marriage,  disposed  of  in  such  a  form,  mdy  hot  occur 
again  in  a  centiiry."  Den  on  demise  of  Delaplaine  v.  Jones  and  Searing, 
3  Halst.,  [8  ,N.  J.  L.]  340,  355.  But  in  the  present  case  this  double  kinship 
solves  all  diflSculty,  and  under  our  statute  furnishes  an  undeniable  blood 
relationship. 

The  term  "of  the  blood"  as  here  used,  does  not  indicate  the  quantity, 
but  simply  that  there  is  some  of  the' blood,  whether  the  whole,  or  the  half, 
or  a  smaller  portion.  Beebee  v.  Griffing,  14  N.  Y.  235.  As  to  a  part  of  the 
interest  of  the  intestate,  her  .brothers  Fred  and  Frank  are  to  be  deemed 
"ancestors,"  while  as  to  the  portion  which  Ella  inherited  from  her  mother 
Elizabeth,  the  mother  is  the  ancestor,  as  the  inheritance  was  direct  to  the 
daughter."  The  brother  and  nieces  of  the  intestate  by  the  half  blood  (the 
Cornell  claimants)  are  to  be  deemed  "of  the  blood"  of  Elizabeth,  Cornell, 
imder  the  rule  that; "all  are  of,  the  blood  of  an  ancestor, whp  may  in  the 
Etbsence  of  other  and  nearer  heirs  take  by  descent  from  that  ancestor" 
(2  Black.  Com.  220),  a  holding  which  does  not  take  the  inheritance  out  of 
the  family.  Such,  a  conclusion  is  supported  by  Gardner  v.  Collins,  2  Pet. 
(U.  S.)  58;  Den  on  demise  of  D^lapjlaine  v.  Jones  and  Searir^tg,  8  N.  J.  L. 
340;  Wheeler  v.  Clutterbuck,  52  N.,  Y.  67;  Banes  y,  Finney,  209  Penn.  St. 
191.  Our  public  policy  is  against  the  feudal  exclusion  of  the  half  blood, 
which  doubtless  was  because  by  promoting  escheatswit  favored  the  Crown. 
2  Pollock  &  Mait.  Hist.  Eng.  Law  (2d  ed.,  305)." 

§  1192.  The  form  and  provisions  of  the  decree. — Before  discussing 
these  provisions  just  quoted,  ,th?,  decree  needs  further  attention,  The 
decree  finally  and  judicially  settling  the  account  of  an  executor  or  adminis- 
trator not  only  adjudges  the  balance  with  whiieh  he  is  chargeable,  but  the 
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persons  to  whom  such  balance  is  distributable.    The  decree  should  direct 
payment  of  specific  amounts  or  aliquot  shares  to  persons  identified  by 
name.    As  elsewhere  noticed,  the  title  to  all  legacies  and  distributive  shares 
may  be  determined,  and  debts  offset. 

In  the  case  of  foreign  next  of  kin  it  seems  the  appropriate  consul  general 
may  intervene  and  payment  be  made  to  him  officially  as  representing  the 
citizens  of  his  nation.  This  right  is  cognate  to  his  right  to  letters  of  ad- 
ministration. But  there  is  this  difference.  The  Court  of  Appeals  has 
decided  that  it  was  not  the  intent  of  the  treaty  making  power  to  supersede 
local  rules  of  administration,  and  that  the  consul  could  not  supersede,  on 
an  application  for  letters,  one  having  prior  right  under  the  Code.  Matter 
of  D'Adamo,  212  N.  Y.  214,  rev'g  159  App.  Div.  40.  But  this  rule  would 
not  affect  the  right,  by  treaty,  to  receive,  and  distribute  abroad  a  distribu- 
tive share  or  legacy.  See  Matter  of  Davenport,  43  Misc.  573,  Church,  Surr., 
citing  Matter  of  Tartaglio,  12  Misc.  245;  Matter  of  Fattosini,  33  Misc.  18; 
Matter  of  Loirasdano,  38  Misc.  415.  And  referring  to  Matter  of  Logiorato, 
34  Misc.  31,  when  the  right  of  such  consul  to  administer  was  denied;  Also 
Matter  of  Comparetto,  88  Misc.  369;  Matter  of  D'Agostino,  88  Misc.  371, 
giving  preference  to  public  administrator  as  to  letters.  Matter  of  Nagy, 
143  N.  Y.  Supp.  848;  MaMer  of  Vukelic,  143  N.  Y.  Supp.  679;  Matter  of 
Madalmn,  79  Misc.  653;  Matter  of  Riccardo,  79  Misc.  371;  Matter  of  Lom- 
bardi,  78  Misc.  689. 

The  shares  are  computed  under  the  provisions  of  the  statute  of  distri- 
bution, taking  into  account  any  advancements  proved,  or  payments  already 
made  on  account  of  any  distributive  share,  or  offsets  adjudged  on  the 
accounting,  or  the  set  off  of  exempt  property  under  §  2735. 

If  there  be  a  will,  and  yet  partial  intestacy,  the  part  imdisposed  of  goes 
according  to  the  statute,  the  balance  pursuant  to  the  will.  As  to  the  part 
undisposed  of,  the  heirs  or  next  of  kin  are  to  be  ascertained  as  of  the  date 
of  testator's  death.  Grinnell  v.  Howland,  51  Misc.  132,  citing  Hoes  v. 
Van  Hoesen,  1  Barb.  Ch.  379;  Doane  v.  Mercantile  Trust  Co.,  160  N.  Y. 
494;  Simonson  v.  Waller,  9  App.  Div.  503. 

The  executor  is  entitled  also  to  set  off  against  a  legacy  or  distributive 
share  a  debt  due  the  decedent  from  the  one  entitled  thereto.  Matter  of 
Robinson,  45  Misc.  551.  This  has  been  held  even  where  the  debt  was  due 
from  a  partnership  of  which  the  legatee  was  sole  surviving  partner  at 
decedent's  death.  Ferris  v.  Burrows,  34  Hun,  104,  aff'd  99  N.  Y.  616. 
(See  ante.  Payment  of  Legacies.)  Debts  so  offset  carry  interest  from  date 
of  maturity  to  date  when  legacy  was  first  payable.  Leask  v.  IJoagland, 
136  App.  Div.  658. 

§  1193.  The  double  character  of  the  decree. — ^Before  outlining  a  prece- 
dent for  the  decree  it  must  be  noted  that  there  are  actually  two  adjudica- 
tions made  by  a  Surrogate  in  the  settlement  of  an  estate;  one  is  an  adju- 
dication on  the  settlement  of  the  executors'  or  administrators'  account; 
another  is  on  the  distribution  of  the  funds  of  the  estate.  The  questions 
arising  on  these  adjudications  are,  as  is  reaiiily  seen,  different,  and  the 
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force  and  effect  of  the  decree  as  it  relates  to  the  settlement  of  the  executors' 
account,  or  as  it  relates  to  the  distribution  of  the  fund  among  those  who  are 
entitled  to  it,  also  differ.  These  adjudications  may  be  made'  in  separate 
decrees,  or  they  may  be  made  in  one  decree.  Matter  of  Whitbeck,  22  Misc. 
494,  499;  Johnson  v.  Richards,  3  Hun,  454,  457. 

Thus  he  rhsly  pass  on  suCh  questions  as  the  right  of  a  person  to  a  legacy 
(RiggsY.  Cragg,  89  N.  Y.  479;  Mcdter  of  Arden,  1  Connoly,  159;  Matter  of 
George,  23  Abb.  N.  C.  43,  21  St.  Rep.  128)  (gift  causa  mortis),  or  whether 
a  legacy  has  lapsed  {Gill  v.  Brouwer,  37  N.  Y.  549),  or  abated,  {Orton  v. 
Orton^  3  Keyes,  486),  or  whether  it  is  valid  (Matter  of  Wehrhane,  40  Hun, 
542;  Matter  of  Johnson,  1  Connoly,  518;  Lynch  v.  Lorretta,  4  Dem.  312), 
or  when  it  was  vested  {Jones  v.  M.  E.  Sunday  School,  4  Dem.  271;  Matter 
of  Hedger,  1  Connoly,  524),  or  whether  a  legatee  is  competent  to  take 
{Wardlow  v.  Hofne  for  Incurables,  4  Dfim.  473;  Matter  of  Look,  1  Connoly, 
403) ;  or  a  distributee  is  legitimate  {Matter  of  Laramie,  24  St.  Rep.  702, 
6  N.  Y.  Supp.  175;  Matter  of  Pearsall,  4  id.  365) ;  whether  a  widow  is  en- 
titled to  dower  in  addition  to  benefits  given  by  the  will  {^Matter  Of  Garden, 
6^  App.  Div.  388,  74  N.  Y.  Supp.  259,  172  N.  Y.  25.  Even  though  it 
involves  the  validity  of  an  antenuptial  bond.  '  Matter  of  Jones,  Z  Misc. 
586),'  or  whether  one  claiming  as  husband  is  entitled  as  such,  to  an  interest 
in  his  wife's  estate  {Matter  of  Tabor,  31  Misc.  579,  65  N.  Y.  Supp.  571.  In 
such  case  the  next  of  kin  may  attack  the  validity  of  the  marriage.  Ibid.), 
and  other  like  questions.  See  Matter  of  Verplanck,  27'Hun,  609';  Ferrer  v. 
Pyne,  81  N.  Y.  281;  Wheeler  v.  Ruthven,  74  id.  428;  Luce  v.  Dunham,  69 
id.  36;  Lawrence  v.  Lindsay,  68  id.  108;  Teed  v.  Morton,  60  id.  502;  Hoppock 
V.  Tucker,  59  id.  202;  Cushman  v.  Norton,  id.  149;  Whitsonv.  Whitson,  53 
id.  479;  Bascom  v.  Albertson,  34  id.  5S4l;  McNaughton  v.  McNdughton,  id. 
201;  Stagg  v.  Jackson,  1  id.  206;  Parsons  v.  Lyman,  20  id.  103;  Sayre  v. 
Ladd,  7  Week.  Dig.  302;  Board  of  Missions  v.  Scovell,  3  Dem.  516.  The 
Surrogate  has  jurisdiction  to  determine  the  amount  of  advances  to  a  lega- 
ted, and  his  decision  in  that  respect  is  binding  and  conclusive.  Fdulks  v. 
Foulks,S2  St.  Rep.  1038,  10  N.  Y.  Supp.  785.'  But  he  has  no  pother  to 
determine  the  claim  of  an  administrator  for  advances  in  the  forrii  of  mer- 
chandise made  to  a  distributee,  where  the  latter  denies  the  receipt  of  such 
merchandise  and  disputes  its  value.  Barker  v.  Laney,  90  Hun,  108,  35 
N.  Y.  Supp.  626.  Nor  has  he  power  tb  review  an  order  of  adoption  niade' 
by  a  county  judge  which  recites  all  the  jurisdictibha,l  facts  required  by  the 
Domestic  Relations  Law.  Matter  of  Ward,  5^  Misc.  328.  As  every  itiem 
of  an  account,  as  filed  by  the  representative,  may  be  controverted,  and 
the  entire  management  of  the  es,tate  may  be  overhauled,  it  follows' that 
the  question  whether  the  representative  was  justified  in  allowing  or  paying 
a  particular  creditor's  claim,  may  properly,  and  perhaps  necessarily,  arise 
and  call  for  decision.  A  judgment  against  the  decedent,  although  dis- 
puted oi-  rejected  by  his  personal  representatives,  need  not  be  sued  over, 
in  order  to  authorize  a  decree  for  its  payment  by  the  Surrogate.  McNully 
V.  Hurd,  72  N.  Y.  518.    The  Surrogate  rriay,  upon  aipplication  for  a  decree, 
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inquire  into  and  pass  upon  alleged  payments  made  to  apply  upon  the  judg- 
ment, and  determine  the  amount  due  thereon,  and  maiy  also  determine 
who  is  the  owner  of  the  judgment  and  entitled  to  the  money;  but  he  has 
no  jurisdiction  to  determine  whether  there  has  been  an  accord  and  satis- 
faction, or  whether  the  estate  is  entitled  irt  equity  to  a  release  or  discharge, 
either  in  whole  or  in  part,  from  the  judgment.  Ibid.  He  may,  however, 
entertain  an  objection  that  a  judgment' presented  as  a  claim  was  rendered 
in  a  court  having  no  jurisdiction.  Matter  of  Radde,  30  St.  Rep.  741,  9 
N.  Y.  Supp.  812.  Where,  upon  the  judicial  settlement  of  the  accounts  of 
the  administrator,  judgment  creditors  filed  proof  of  their  respective  claims 
and  asked  that  said  judgnients  be  paid  from  the  estate,  the  burden  is  upon 
them  to  show  that  their  claims  were  not  released  by  a  discharge  in  banki, 
ruptcy,  which  had  beeii  granted  to  the  intestate  in  his  Ufetime.  The 
Surrogate's  Court  has  jurisdiction  and  it  is  its  duty  to  give  effect  to  the 
discharge  in  bankruptcy.    Matter  of  Peterson,  64:  Misc^  217. 

§  1193a.  Power  to  construe  will. — The  implied  power  of  Surrogates  to 
construe  a  will,  in  any  proceeding  touching  the  administration  of  the  estate 
under  it,  and  to  deterriiioe  the'validity  of  any  of  its  provisions,  where  that 
question  is  "pertiiierit,  has  been  already  sufficiently  stated.  The  general 
doctrine  was  stated  by  Gray,  J.,  in  Garlock  v.  Vandervoort,  128  N.  Y.  374, 
thus:  "Though  a  judicial  officer  with  limited  and  prescribed  jurisdiction 
and  powers,  yet  it  is  not  dpeii  to  question  that  in  a  proceeding  before  him, 
having  for  its  object  th6  settleinent  of  an  executor's  aecoimts  and  to  ob- 
tain a  decree  directing  the  distribution  of  the  fUnd  in  his  hands,  and  with 
all  the  parties  in  interest  present,  the  Surrogate  may  construe  the  provi- 
sions of  the  will  and  determine '  the 'mfeaning  and  validity  of  any  of  them, 
whenever  such  a  determination  is  necessary  in  order  to  make  his  decree 
as  to  distribution.  SUch  a  jurisdiction  is,  of  course,  hot;  general;  but  it  is 
one  which  is  incidental  to  his  office,  and  which  flows  clearly  from  the  au- 
thority conferred  upofa  him  by  the  statute."  See,  also.  Matter  of  Phillips, 
56  Misc.  9Q;  Matter  of  Burdick,  ^8  App.  Div.  ^eO.  (Questions  frequently 
arise  oh  an  ac6bunting,  as  to  the  rights  of  legatees,  often  involving  a  ju^ 
dicial  interpretation  of  the  will,  and  as  to  the  rights  of  the  next  of  kin, 
their  identity,  their  legitimacy,  and  the  Hkej'all  of  which' questions  theSur- 
rogate's  Court  has  jurisdiction  to  deterrhihe,  as,  without  such  detennina- 
tion,  a' distribution  of  the  estate  cannot  be  had!  A  Surrogate's  Court 
has  no  jurisdiction  to  determine  the  right  to  inheritance  of  the  heirs-at- 
law  in  a  contested  proceeding,  rior  to  direct  the  division  of  a  fimd,  regarded 
in  Mw  ats  real  estate'  (Matter  of  Woodworth,  5  Dem;  156.  Yet  where  a  tes- 
tator attetnipts  to  create  a  trust',  hi  which  the  real  and  personal  property 
are  inseparably  bleiided,  the  Surrogate  has  power  to  determine  the  validity 
of  the  trust  in  so  fax  as  it  afftects  the  personal  property.  Matter  of  Trotter, 
182  N.  Y.  465.  As  to  poWer  to  deterinine  whether  a  legacy  is  a  charge  on 
real  estate,  see  Matter  of  Kick,  11  St.  Rep.  688;  Bloodgood  v.  Bruen,  2 
Bradf.  8-  Matter  of  Plummer,  38  Misc.  536,'  77  N^  Y.  Supp:  1115.  The 
Surrogate  has  jurisdiction  to  determine  that  there  was  by  the  will  such 
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an  equitable  conversion  of  the  testator's  real  estate  into  personalty  as 
authorized  aiid  required  the  executor  to  collect  rents  and  sell  the  realty 
and  to  apply  the  same  or  the  proceeds  thereof  to  the  payment  of  legacies. 
Matter  of  Richmond,  63  App.  Div.  488,  71  N.  Y.  Supp.  795.  To  the  same 
effect,  MaMer  of  Faile,  51  Misc.  166) ;  but,  upon  the  accounting,  the  Surro- 
gate has  jurisdiction  to  try  and  determine  a  question  as  to  the  meaning  of 
the  provisions  of  the  decedent's  will,  so  far  as  necessary  to  enable  him  to 
direct  the  distribution  of  the  entire  estate  {Board  of  Missions  v.  Scovell, 
3  Dem.  516;  Baldwin  v.  i^mith,  3  App.  Div.  350,  38  N.  Y.  Supp.  299;  Kirk 
V.  McCann,  117  App.  Div.  56,  101  N.  Y.  Supp.  1093;  Matter  qf  Raymond, 
73  App.  Div.  11,  76  N.  Y.  Supp.  355.  Compare  Matter  of  Schwdgert,  17 
Misc.,  186,  40  N.  Y.  Supp.  979) ;  but  not  to  adjudge  that  next  of  kin  who 
have  received  assets  shall  pay  to  the  administrator  their  share  of  debts 
incurred  by  the  latter,  and  giving  the  latter  execution  therefor.  Matter 
of  Keef,  43  Hun,  98.  The  question  of  the  taxability,  of  any  legacy  or  dis- 
tributive share  may  be  raised  upon  the  accounting  of  the  executor  or  ad- 
ministrator. On  such  accounting,  the  county  treasurer  may  intervene 
(if  he  was  not  served  with  the  citation  in  the  accounting  proceeding)  and 
make  a  claim  that  certain  legacies  or  shares  are  subject  to  the  tax.  There- 
upon, the  Surrogate  may  issue  a  citation  to  the  proper  parties  to  show  cause 
why  the  tax  should  not  be  assessed  and  paid,  and  pending  the  appraisal 
and  assessment,  the  decree  settling  the  account  will  be  suspended. 

§  1194.  Other  statutes  may  apply. — Where  there  is  partial  intestacy 
vinder  a  will,  the  Statute  of  Distribution  is  not  the  sole  statute  applicable 
and  that  controls  the  terms  of  the  decree.  For  example,  there  may  have 
been  an  accumulation  of  income,  or  of  rents  and  profits,  unlawful  under 
the  Personal  or  Real  Property  Laws.  In  such  case  the  provisions  of 
the  appropriate  statute  control.  Under  th^  Real  Property  Law,  the  rents 
thus  accumulated  go  to  the  person  entitled  to  "next  eventual  estate." 
^7.  S.  Trust  Co.  v.  Soher,  178  N.  Y.  442;  Matter  of  Harteau,  53  Misc.  201; 
Reeves  v.  Snook,  86  App.  Div.  303.  This  law  changes  the  English  rule  which 
would  give  the  surplus  to  the  next  of  kin.  1  Jarman  on  Wills  (5th  ed.), 
312;  Cochrane  v.  ScheU,  140  N.  Y.  516,  539. 

The  same  rule  applies  to  personal  property.  Matter  of  Harwood,  52  Misc. 
82,  and  case  examined.  See  discussion  ante,  svb  "Continiiing  Business" 
as  to  how  the  decree  will  settle  an  accoimt  of  such  business  so  continued. 

So  if  bequests  have  already  been  accepted,  as  by  a  widow  in  lieu  of 
dower,  the  question  may  arise  whether  the  legatee  has  released  the  estate 
dn  toto  by  acceptance  as  was  held  in  Chamberlain  y.  Chamberlain,  43  N.  Y. 
424,  and  la.  Matter  of  Benson,  96  N.  Y.  499;  or  whether  the  rule  is  to  be 
appUed  laid  down  in  Pickering  v.  Lord  Stamford,  3  Ves.  Jr.  331,  and  ap- 
proved in  Lefevre  v.  Lefevre,  59  N.  Y.  434,  viz.:  that  in  such  case  the  will 
is  closed  and  the  statute,  not  the  court,  determines  who  are  to  take  the  in- 
testate portion, 

§  1195.  Precedent  for  a  decree. — The  following  precedent  of  a  decree 
settling  an  executor's  account  may  be  readily .  adapted  for  use  where  the 
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Decree  judicially 
settling  account  of 
executor,  with  clauses 
as  to  distribution  and 
discharge. 


accounting  party  is  a  guardian  or  administrator  or  testamentary  trustee: 
The  precedents  for  unusual  clauses  suggested  in  precedent  sections  may 
be  used  in  appropriate  cases. 

Surrogate's  Court 
Caption. 
Present: 

Hon. 

Surrogate. 
In  the  Matter  of  the  Judicial 

Settlement  of   the   Account 

of  Execut        of  the 

Last  Will  and  Testament  of 
,  Deceased. 

A.  B.  as  Execut  of  the  last  WiU  and  Testament  of 

late  of  the  ,  deceased,  having  heretofore  filed  a 

petition,  verified  the  day  of  ,  19    ,  in  which 

application  was  made  to  one  of  the  Surrogates  of  the  County 
of  New  York,  for  a  judicial  settlement  of  his  account  as  such 
Execut  and  a  citation  having  been  thereupon  issued, 

pursuant  to  statute,  directed  to  all  persons  interested  in  the 
estate  or  fund  of  said  deceased,  citing  them  and  each  of  them 
personally  to  show  cause  before  the  said  Surrogate,  at  his  office 
in  the  county  of  New  York,  on  the  day  of  "  at 

10.30  o'clock  in  the  forenoon  of  that  day,  why  the  account  of 
said  Executor  filed  with  said  petition  should  not  be  judtcially 
settled  {note)  and  the  said  citation  having  been  returned  with 
proof  of  the  due  service  thereof  on  {ricUe  waivers,  if  any,  and  due 
acknowledgment  thereof)  (also  supplemental  citations,  if  any). 
And  the  said  Execut  having  appeared  on  the  return  day 

of  said  citation  and  the  said  Execut  having 

rendered  account  under  oath  before  the  said  Surrogate; 

and  the  said  account  having  been  filed,  together  with  the  vouch- 
ers in  support  thereof,  and  (here  state  whether  objections  were  filed, 
and  by  whom,  and  recite  reference,  if  one  was  had,  and  the  filing 
of  the  report  of  the  referee;  also  state  if  exceptions  were  filed  thereto, 
and  action  of  Surrogate  thereon  ivith  aU  necessary  dates  of  filing 
or  of  entry)  and  the  said  matter  having  been  duly  adjourned  to 
this  day,  the  said  Surrogate,  aifter  having  examined  the  said 
account  and  vouchers,  now  here  finds  the  state  and  condition 
of  the  said  account  to  be  as  stated  and  spt  forth  in  the  following 
summary  statement  thereof,  made  by  the  said  Surrogate  as  ju- 
dicially settled  and  adjusted  by  him  to  be  recorded  with  and 
taken  to  be  a  part  of  the  decree  in  this  matter,  to  wit: 

A  summary  statement  of  the  account  of  made  by 

the  Surrogate  as  judicially  settled  and  allowed. 


Note.  If  the  pro- 
ceeding began  as  a 
compulsory  one,  and 
ended  by  an  order  of 
consolidation,  change 
averments  according- 

ly. 
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Note.  State  wheth- 
er'it  is  a  cash  balance 
or  whether  under 
§  2736  there  is  an 'un- 
sold chattel  or  uncol- 
lected demand  and  its 
appraised  valine,  etc. 


The  said  charged  as  such  executor  with    $  ,  cts. 

the  amount  of  Inventory      ;    . 
Increase  as  shown  by.  Schedule 
{Add  any  other  items  with  which  he  is  found  charge- 
able.)     .  .^,  ..  |,   . 
The  said            credited  as  such    $  .  cts. 

executor  with  ainount  of  loss  on 

sales  as  shown  by  schedule 
With  amount  of  funeral  expenses 

and  expenses  of  administration,  , 

as  shown  by  schedule    . , 
With  amount  of  debts  of  the  de- 
ceased as  shown  by  schedule 
{Here  insert  hgacigs  paid,  or  any 

other  payments   lawfully   made, 

referring  to  appropriate,  sch^vle) 
Leaving  a  balance  in  his  ha^nds  qf 

Note. 

And  it  appearing  that  the  said  Ejqecut  ha    thus  fully 

accounted  for  all  the  moneys  and  property  of  the  estate  or  fund 
of  said  deceased!  which  have  come  into  hands  as  such 

ExeCjUt  and,  account,  having  been  adjusted  by  the 

1  said  Surrogate,:  and  a  summary  stateinent  of  the  same  having 
been  made  as  ^bove  and  herewith  receded,  it  is  hereby 

Ordered,  adjudged  and  decreed,(that  the  said  account  be  and 
,the.sanxe  is  hereby  judicially  settled., 

And  it  is  further:  ordered,  adjudged,  and  decreed,  that  out  of 
the  balance  so  found,  as  above,  remaining  in  the  hands,  of  the 
sa,id,E?cecut  ,,retain>the  supi  of   ,.,  dollars  and     / 

pents  ($  )  for;, the  commissions  to  which  he  en- 

titled on  this  accountiikg;  and  that  retain  the  sum  of 

'       ,      dollars  and  cents ,  ($  )   for  costs, 

counsel, fee a,nd  disbursements  on  this  accounting.!  ,   '-]•.- 
,.\If  the  decree  may  properly  be  one  of  distribution  also  it  may  go 
on  to  propide; 

a.  For  the  payment. of  any  bequests  made  by  the  testator, 
payment  of  which  was  deferred  until  the  accounting,  reciting 
briefly  any  construction  ipf  the  will  necessitated  thereupon. 

b.  For  the  retention  and  investment  of  any  funds,  of  which 
the  executor  is  directed  to  pay  the  income  to  any  particular 
beneficiary  under  the,  will. 

c.  For  the.  retention  of  any  moneys  to  meet  undetermined 
claims,  or  debtp.not  yet  due  (see  §,2737,  C  C.  P.),  prescribing 
wh,ether  it  shall  be  retained  by  the  accounting  party,  deposited 
in  a  bank  or  trust. company,  "subject  to  the  Surrogate's  order,'' 
or.be  paid  into  court,  (w  which  case  observe  directions  of  §§  2B99 
and  2741,  C.  C.  P.) ;  adding  provision  as  to  subsequent  distribution 
or  give  leave  to  any  person  interested  to  apply  at  foot  of  decree) . 

d.  For  the  payment  to  the  state  treasurer  or  county  treasurer 
of  a  legacy  or  a  distributive  share  in  cases  covered  by  §§  2746 
and  2741,  C.  C.  P. 

e.  If  there  were  an  "after  bom  child"  its  special  distributive 
interest  must  be  protected  under  §  26,  Dec.  Est.  Law. 

/.  For  the  regular  distribution.  {Under  this  clause  should 
be  separately  stated  a  direction  as  to  each  distributee,  defining  his 
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share,  and  directing  payment  to  him,  noting  the  provisions  of 
§  2739,  C.  C.  P.,  as  to  infants'  shares.) 

g.  If  the  petition  and  citation  were  drawn  so  as  to  admit  of  dis- 
charge after  the  account  shall  have  been  settled  add: 

And  it  is  further  ordered,  adjudged  and  decreed  that  upon 
conjplying  with  all  and  every  the  foregoing  directions  of  this 
decree  the  said  be  discharged  as  executor  of  the  last  will 

and  testament  of  said  ,  deceased,  and  relieved  from  all 

further  responsibility  thereunder  and  from  all  UabHity  to  any 
person  interested  thereunder  as  such  executor  as  aforesaid  as  to 
all  matters  embraced  in  this  accounting. 

Surrpga,te. 

§  1196.  Representative  deals  only  with  personal  property. — Section  98, 
Dec.  Est.  Law,  quoted  ante,  is  known  as  the  Statute  of  Distributions,  and 
relates  ;to  the  personal  estate  of  a  decedent.  Such  personalty  vests  in  the 
representative  by  whom  it  must  be  distributed.  This  representative  has 
nothing  to  do  with  the  real  property  of  the  decedent,  which  passes  to  the 
heirs  in  default  of  a  will.  Even  if  there  be  a  will,  it  may  be  adjudged  in- 
valid in  whole  or  in  part.  Where  such  a  will  has  directed  in  its  invalid 
provisions  a  conversion  of  realty  into  money  and  such  conversion  has  been 
had  prior  to  the  adjudication  of  invalidity,  the  proceeds  of  such  sale  of 
real  estate  cannot  be  deemed  personalty  and  therefore  subject  to  distri- 
bution through  the  representative.  It  passes,  so  far  as  there  is  intestacy;, 
to  lihe  heirs  without  the  intermediation  of  such  representative;  conse- 
quently if,  at  the  time  of  such  adjudication,  the  proceeds  are  in  his  hands 
he  will  be  deemed  to  hold  them  as  trustee  for  the  heirs  to  whom  he  should 
account  for  the  same.  See  Wood  v.  Keyes,  8  Paige,  365.  See  Matter  of 
Green,  63  Misc.  638,  where  realty  was  directed  to  be  sold  and  proceeds  to 
go  into  residuary,  but  no  disposal  made  of  such  residuary.  Held,  power 
ineffectual,  sale,  void,  and  repriesentative  could  not  be  made  to  account 
for  or  distribute  proceeds.  / 

But  if  legacies  are  charged  npon  land  then  the  proceeds,  when  sold, 
and  the  rents  prior  to  sale,  are  applicable  to  the  legacies  upon  distribution. 
Matter  of  Kouwenhoveri,  Q3  Miscl&l. 

§  1197.  Estates  of  married  women. 

'  The  provisions  of  this  article  respecting  the  distribution  of  property  of  deceased 
persons  a:pply  to  the  personal  property  of  married  women  dying,  ieaving  descendants 
them  surviving.  The  husband  of  any  such  deceased  married  woman  shall. be  en- 
titled to  the  same,  distributive  share  in  tbe  personal  property  of  his  wife  to,  which,, 
a  widow  is  entitled  in  the  personal  property  of  her  husband  by  the  provisions  of 
this  article  and  no  more. '  §  100,  Decedent  Estate  Law. 

This  section,  formerly  §  2734  of  the  Code,  applies  to  residents  of  this 
State.  Where  a  married  woman  dies  in  another  State  where  she  is  domi- 
ciled, the  law  of  the  State  of  domicile  controls.  So  where  a  married  woman 
died  Ln  New  Jersey  before  her  husband,  leaving  no  will  nor  children,  a  chose 
in  action  belonging  to  her  became  the  property  of  her  husband,  and  he  hav- 
ing died  subsequently  without  taking  out  letters,  it  was  held  that  such 
chose  in  action,  ^hich  was  the  proceeds  of  a  policy  of  insurance,  belonged 
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to  him  and  upon  his  death  he  and  his  next  of  kin  were  entitled  to  the  ulti- 
mate benefit  therefrom  by  virtue  of  his  relation  of  husband.  Matter  of 
Nones,  27  Misc.  165,  and  cases  discussed  in  opinion. 

In  Matter  of  Bixshbey,  59  Misc.  317,  the  testatrix  was  wife  of  a  resident 
of  Pennsylvania,  from  whom  She  separated  and  came  to  this  State.  Held, 
under  the  facts  in  opinion,  she  never  acquired  a  separate  legal  residence, 
even  assuming  her' intent  to  do  so.  Hence  the  distribution  of  her  estate 
must  be  according  to  the  Pennsylvania  law;  dist'g  Matter  of  Walker,  54 
Misc.  177. 

In  Matter  of  Wolf,  88  Misc.  433,  a  husband,  intending  to  kill  his  wife's 
paramour,  slew  her  by  mistake.  He  was  convicted  of  manslaughter.  Held 
not  barred  from  taking  his  distributive  share  in  her  estate. 

§  1198.  Jure  mariti. — Where  a  married  woman  dies  intestate  leaving 
no  descendants^  the  husband  takes  all  her  estate  by  virtue  of  jus  mariti. 
Gerber  v.  State  Bank,  167  App.  Div.  263;  Matter  of  Bolton,  159  N.  Y.  129, 
133t  Robins  v.  McClure,  100  N.  Y.  328;  GiUings  v.  Russell,  114  App.  Div. 
405.  This  case  holds  that  the  fund  is~so  entirely  his  as  to  be  subject  to 
attachment  as  his,  even  if  he  has  taken  letters  of  administration.  If  no  suit 
is  necessary  to  realize  on  the  estate,  he  need  not  take  out  letters.  Matter  of 
Babcock,  85  Misc.  256.  He  takes,  of  course,  subject  to  the  payment  of 
her  debts;  but  if  he  die,  his  representative  is  entitled  to  administer  upon 
her  estate  so  coming  to  him  by  virtue  of  this  right.  Ryder  v.  Hidse,  24  N. 
Y.  372;  Estate  of  Warner,  2  Connoly,  347.  This  includes  choses  in  ac- 
tion regardless  of  whether  they  are  payable  on  the  death  of  the  wife  or  are 
mere  reversionary  or  contingent  interests  or  mere  possibilities.  Olmsted  v. 
Keyes,  85  N.  Y.  593.  Ransom  v.  Nichols,  22  N.  Y.  110.  But,  it  seems, 
that  if  he  has  to  sue  to  realize  in  the  chose  in  action,  he  must  first  take  letters. 
Olmsted  V.  Keyes,  85  N.  Y.  602;  Gerber  v.  State  Bank,  supra. 

§  1199.  Computing  degree  of  kinship. — If  the  case  arise  where  the  per- 
sons surviving  do  not  correspond  exactly  with  one  of  the  cases  covered  by 
the  subdivisions  of  §  98,  it  has  been  held  that  the  next  of  kin  nearest  in 
degree  will  be  entitled  to  the  surplus,  that  is  to  say,  the  computation  of 
classes  of  kinship  must  be  decided  by  the  rule  of  the  ecclesiastical  law. 
Sweezey  v.  Willis,  1  Bradf.  495,  498.  The  canon  law  and  the  common  law 
reckon  consanguinity  when  it  is  lineal  in  precisely  the  same  way,  i.  e.,  be- 
ginning at  the  common  ancestor  and  reckoning  downwards  so  that  "in 
whatever  degree  the  two  persons  or  the  most  remote  of  them  is  distant 
from  the  common  ancestor  that  is  the  degree  in  Which  they  are  related  to 
each  other."     Thus: 
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Grandfather. 


Father.  Uncle. 

Intestate.  Brother.  Cousin. 


Son.  Nephews  and  Nieces. 

In  other  words,  if  we  regard  the  lines  as  forming  a  triangle,  of  which  the 
common  ancestor  is  the  apex,  the  civil  law  counts  all  the  spaces  in  both 
legs  of  the  triangle;  the  canon  law  counts  only  the  spaces  in  the  longest  leg. 
Thus,  by  the  canon  law,  the  son  of  the  intestate  is  in  the  third  degree,  alike 
from  the  cousin  of  the  intestate,  from  the  uncle  of  the  intestate,  and  from 
the  grandfather  of  the  intestate,  while,  by  the  civil  law,  the  son  of  the 
intestate  is  in  the  third  degree  from  the  grandfather,  the  fourth  degree  from 
the  uncle,  and  the  fifth  from  the  cousin. 

But  the  civil  law  starts  not  from  the  common  ancestor,  but  from  the 
intestate  and  counts  upwards  from  either  of  the  persons  related  to  the 
common  stock  and  then  downwards  again  to  the  other,  reckoning  the 
degree  of  each  person  both  ascending  and  descending.  The  ecclesiastical 
law  adopts  the  rule  of  civil  law  in  reckoning  the  degree  of  propinquity. 
Thus  by  the  civil  law  the  grandfather  of  an  intestate  is  two  degrees  re- 
moved, while  an  aunt  of  the  intestate  is  three  degrees  removed.  In  the 
case  just  cited  the  learned  Surrogate  remarked:  "The  statute  of  distribu- 
tion altered  in  special  particulars  the  mode  of  distribution  consequent 
upon  the  computation  of  the  civil  law,  but  whenever  the  statute  directs 
distribution  to  the  next  of  kin,  the  rule  of  the  civil  law  will  prevail,  not  to 
the  extent  of  preferring  ascendants  in  all  cases  excepting  that  of  brothers 
and  sisters  of  collaterals,  but  in  regard  to  the  manner  of  computing  the 
degree  of  kindred." 

§  1200.  Distributing  under  the  statute. — Where  the  persons  surviving 
a  decedent  sustain  a  direct  relationship  such  as  child,  or  grandchild,  parent 
or  grandparent,  brother  or  sister,  or  any  or  all  of  these,  the  computation 
for  distribution  is  not  attended  with  difficulty. 

Where  the  persons  entitled  to  share  are  collaterals  the  situation  is  more 
complex.  The  stg-tute  is  explicit  in  determining  the  interest  of  a  surviving 
wife  or  husband,  child  or  grandchild,  parent  or  grandparent.  It  is  pro- 
vided as  to  the  next  of  kin  that  where  they  are  all  in  equal  degree  to  the 
decedent  their  shares  shall  be  equal  (subd.  10) ;  and  where  there  is  no 
widow  and  no  children  and  no  representative  of  a  child,  the  whole  surplus 
is  distributed  to  the  next  of  kin  in  equal  degree  of  kinship  to  the  deceased 
and  their  legal  representatives  (subd.  5).  Under  this  subdivision  it  has 
been  held  {Hurtin  v.  Proal,  3  Bradf.  414),  where  the  development  of  the 
statute  is  concisely  set  forth  by  the  learned  Surrogate,  that  nephews  and 
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nieces  are  in  the  same  degree  of  kinship  as  uncles  and  aunts,  and  should 
in  that  case  share  equally.  The  words  "legal  representatives"  are  held 
not  to  affect  this  rule.  The  Surrogate  observes!  "Before  we  can, find  rep- 
resentatives we  must  designate  the  person  whom  they  represent;  and 
thus  as  on  one  side  we  woujd  proceed  from  the  nephew  to  the  brother,  so 
on  the  other  side,  from  the:  uncle  to  the  grandfather,  and  each  would  be  in 
the  second  degree  J.',,* - 

The  statute  provides  that,  when  descendants  and  next  of  kin  are  of 
unequal' degrees  of  kindred,  the  surplus  is  to  be  apportioned  among  those 
entitled  thereto,  according  to  their  respective  stocks,  so  that  those  whq  take 
iti  their  own  right  shall  receive  equal  shares,  and  those  who  take  by  repre- 
sentation shall  receive  the  share  to  ^hich  the  parent,  whom  they  repre- 
sent,' if  hving,  would  have  been  entitled.  The  words  ' '  legal  representative, '  * 
as  used  in  this' statute,  do  not  mean,  as  in  some  statutes,  executors'  or  ad- 
rriinistrators,  but  issue,  Greeiiwood  v.  Holhrodk,  111  N.  Y.  465,  who',  in 
certain  bases,  are  allowed  to  represent,  or  take  in  place  of,  a  deceased 
parent  or  grandparent.  If  a  son  or  daiighter  died  before  the  intestate, 
but  left  children  or  grandchildren  who  survive  the  iiitestate,  the  law  pre- 
serves to  these  graridchildren  or  great-grandchildren,  the  distributive 
share 'wliich  their  paiirent,' his  child,  would  have 'taken  had  he  survived, 
and  the  share  is  divided  among  them  according  to  their  number.  This  is 
hot  regarded  as  affecting  the  rules  which  govern  the  computatiori  of  de- 
grees, but  the  children  of  the  second  or  third  g;enerati6n  represent  their 
deceased  parent  for  the  purpose  of  distribution.'  If,  however,  the  intes- 
tate's son  or  daughter  survives  him,  and  afterward,  but  before  distribu- 
tion, dies,  leaving,  issue,  the  doctrine  of-  representation  does  not'  apply. 
The  right  to  &  distributive  share  of  the  intestate'^  estate' is,  in  general, 
vested  on  his  death;  and  if  a  distributee,  having  a  vested  right,  dies  before 
distribution  is  niade,  the  share  is  to  be  paid  to  his  executors  or  adminis- 
trators. Rose  V.  Clark,  8  Paige,  5'74;  Wilcox  v.  Smith,  26  Barb.  316i  '  It  is  a 
part  of  his  estate,  tb'be  distributed,  not  by  the  doctrine  of  repireseiitation, 
but  according  to  the  other  provisions  of  the  Statute  of  Distributions  as  ap- 
plied to  his  fainily.  As  already  stated  the  doctrine  of  representation  did 
riot  apply  to  collaterals  beyond  brothers'  and  sistfers '  children  prior  to  1898. 
Clements  v.  Babcock,  26  Misc.  90;  Adee  v.  Campbell,  79  N.  Y.'52.    ' 

Representation  never  changes  or  advances  the  degree;  though  where 
tKe  degrees  are  unequal,  it 'operates  when  declared  by  the  statute  to  ^Ive 
the  representatives  of  a  deceased  person  the  share  he  wbdld  have  takeh  if" 
living.    Ibid.    , 

§  1201.  The  scheme  of  the  statute. — Our  statute  regulatirig  the  distri- 
bution of  the  surplus  of  the  personal  property  of  an  intestate,  i^  taken 
from  thp  English  statute  of  22  and  23  Charles  II.,  chap.  10,'  which  was 
borrowed  from  the  118th  hovel  of  Justinian,  and,  except  in  some  few 
instances  mentioned  ih  the  statute,  is  governed  and  construed  by  the 'rules 
of  the  civil  law,  and  riot,  as  is  the  Statute  of  Descents,'  by  the  common 
law.    2  Blackst.  Coirim.  504,  515,  2  Kent's  Comm.  422;  Sweezey  vi  Willis, 
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1  Bradf.  495;  Matter  of  Marsh,  5  Misc.  428.    The  share  which  comes  to  a 
person  under  this  statute  is  designated  a  distributive  share. 

There  is  a  presumption  that  a  decedent  left  next  of  kinpbut  none  that 
he  left  a  widow  or  descendants.  Matter  of  Ldnd,  132  App.  Div.  321.  The 
kindred  of  every  one,  who  are  entitled  to  distributive  shares,  are  naturally 
divided  into  three  classes:  (1)  his  children  and  their  descendants;  (2)  his 
father  and  mother  and  their  desceijdan,ts;„  (3)  his  collateral  relatives, 
including  (a)  his  brothers  and  sisters'  and  their  descendants^  and  (&)  his 
uncles,  cousins,  and  other  relatives  of  either  sex  who  have  not  descended 
from  his  brother  or  sister.  Ascendants  and  descendants  are  lineal  kin- 
dred; other  relatives  are  collateral  kindred..  The  general  policy  of  the 
statute  is,  first,  to  provide  for  the  widow,  children,  father  and  mother 
of  the  intestate,  that  is,  his  lineal  kindred,  and,  after  them,  the  next  of 
kin  of  equal  degree.  When  the  claimants  are  of  an  unequal  degree, 
the  nearest  of  kin  takes  the  whqler  unless  the  remote  class  can  come  in 
by  representation,  which,  by  the  statute,  was,  until  recently,  prohibited 
as  to  collaterals,  except  in  the  solitary  case  of  brothers'  ajid,  sisters'  chil- 
dren. See  Doughty  v.  Btillfvell,  1  Bradf.  302;  Adee  v.  CampVell,  79  N.  Y. 
52;  HuHin  v.  ProoZ^ 3  Bradf .  ^U;  Murdoch  v.  Ward;,&7  N.  Y.  387.  The 
term  "rdativeSj^twhen  used  in  a'will  relating  t(3  personalty,  only  embraces 
persons  within  the  Statute  "of 'Distributions.  Gallagher  v..  Crooks,  132 
N.  Y.  33(8,.44St.;Rep.436.        ' 

It  will'not  be-expected  tha-t  we  should  exhaust^the  subject  of  the  Statute 
of  Distributions.  We  give  th^  following  paradigm,  showing  the  mode  of 
computing  collateral  consanguinity,  according  to  the  common  law,  in 
force  in  this  State;  and  the  ready-reference  table,  showing  the  mode  of 
distribution  in  a  number  of  sujiposable  cases,  will  be  supplemented  by  a 
discussion  of  eachj  subdivision  with  illustrative  diagrams. 
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TABLE  SHOWING   MODE   OF   DISTRIBUTION   OF   PERSONAL 
PROPERTY  OF  INTESTATE 

RESIDUE   OP   PROPERTY   IS   DISTRIBUTABLE  AS  FOLLOWS: 

A.  Husband  dying  survived   by  wife   and   a   descendant   or  descendants  of  one 

or  of  both. 


7/  intestate  die  leaving 

(1)  Wife  and  child  or  children. 


One-third  to  wife;  residue  to  child  or  chil- 
dren equally,  deducting  advancements  made  to 
such  child  or  children  by  intestate  in  his  lifetime. 


C)  Wife,  child,  or  children  and 
issue  of  predeceased  children. 


One-third  to  wife;  residue  to  child  or  children, 
and  grandchildren,  the  former  taking  per  capita, 
the  latter  per  stirpes. 


(')  Wife  and  grandchildren. 


One-third   to   wife,    residue   to   grandchildren 
equally. 


('')  Wife    and    his    children  by 
two  or  more  marriages. 


One-third  to  wife;  residue  to  intestate's  children 
equally. 


(')  Wife  and  her  children  by  a 
last  or  former  marriage. 


One-third  to  wife;  residue  to  intestate's  chil- 
dren equally. 


B.  Husband  dying  survived  by  wife,  but  by  no  descendant  of  either  or  of  both. 


(«)  Wife  only. 


One-half  to  wife;  residue  to  next  of  kin. 


C.  Husband  survived  by  wife  and  by  brother,  sister,  nephew,  or  niece,  but  by  no 

descendant  or  parent. 


(')  Wife,    and    brother,    sister, 
nephew,  or  niece. 


One-half  to  wife;  the  whole  to  her  when  it  does 
not  exceed  $2,000.  If  the  residue  exceeds  that 
sum,  wife  to  have,  in  addition  to  one-half,  $2,000; 
residue  .to  brothers  and  sisters  and  their  repre- 
sentatives.    (Doughtij  v.  StiUwell,  1  Bradf.  300.) 


D.  Husband  survived  by  wife  and  by  mother,  but  by  no  descendants  or  father. 


(')  Wife  and  mother. 


One-half  to  wife;  residue  to  mother. 


(')  Wife   and   mother,    brother, 
sister,  nephew  or  niece. 


One-half  to  wife;  residue  to  mother,  brother, 
sister,  nephew,  and  niece  equally.  See  Doughty  v. 
StiUwell,  1  Bradf.  300. 


E.  Husband  survived  by  wife  and  by  father,  but  by  no  descendant. 


('")  Wife  and  father. 


One-half  to  wife;  residue  to  father. 
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F.  Husband  survived  by  wife,  but  by  no  descendant,  nor  by  parent,  brother,  sister, 

nephew,  or  niece.         . 


//  intestate  die  leaving 
(")  Wife  only. 


The  whble  to  the  wife. 


G.  Husband  dying  after  wife,   survived  by  a  descendant  or  descendants  of  one 

or  of  both. 


(12)  Child  or  children, 

The  whole  to  the  children  equally. 

(")  Children  and  issue  of  pre- 
deceased children. 

Whole  to  children  per  capita,  and  to  issue  of 
deceased  children  per  sJirpesi      i 

(")  Grandchildren. 

Equally  among  the  grandchildren. 

(1^)  Children  by  two   or  more 
marriages  by  him. 

Equally  among  all  the  children. 

(")  Children  by  wife's  last  and 
a  former  marriage. 

.  Whole  to  intestate's. children  equally. 

H.  Husband  dying  after  wife,  survived  by  no  descendant;  or  a  man  dying  unmarried. 


(").Father,only.                      li 

.,.  Whole  to  father:'  (Harring  v.  Coles,  2>  Bradf. 
349.) 

(")  Mother  only. 

Whole  to  mother. 

(i»)  Father  and  mother.    ' 

;.l  -■ 

Whole  to  father. 

(™)  Father,  mother,  and  broth- 
ers and  sisters.'  '   "                 ■■  .■  :. 

Whole  to  father. 

(*i)  Father     and     brothers    or 

sisters. 

Whole  to  father.  See  Matter  of  Cruger,  34  N.  Y. 
Supp.  191. 

("')  Mother    and    brothers    or 
sisters. 

Whole  to  them  equally. 

(2«)  Father,     mother,     brothers 
or   sisters,   and    children   of   pi"Sde- 
ceased  brothers  or  sisters. 

Whole  to  father. 

(")  Father,  brothers  or  sisters, 
and  children  of  predeceased  brothers 
of  sisters. 

Whole  to' father. 

(25)  Mother,  brothers  or  sisters; 
and  children  of  predeceased  brothers 
or  sisters.             ''     '  ■'     '  ''  ' 

Whole  to  mother  and  brothers  and  sisters, 
per  capita,  and  to  the  children  per  stirpes. 
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//  intestate  die  leaving     ^ 

(2")  Father,    mother,    and    chil- 
dren   of    predeceased    brothers    or 

sisters. 


Whole  to  father. 


(")  Father  and  children  of  pre- 
deceased brothers  or  sisters. 


Whole  to  father. 


(^)  Mother,     and    children    of 
predeceased  brothers  or  sisters. 


Whole  to  them  equally. 


C^)  Fatherj  mother,  children, 
and  grandchildren  of  predeceased 
brothers  or  sisters. 


Whole  to  father. 


('»).  Father,  children,  and  grand- 
children of  predeceased  brothers  or 
sisters. 


Whole  to  father. 


(") ,  Mother,!  children,  and 
grandchildren  of  predeceased  brothers 
or  sisters. 


Whole  to  mother  and  to  children  of  deceased 
brothers  and  sisters  equally;  the  shares  of  the 
latter  going  to  their  children  ■per  stirpes.  Note. 
Subd  12,  relating  to  representation  among  col- 
laterals, now  limits  it  to  brothers'  and  sisters' 
"descendants.'' 


('2)  Brothers  or  sisters  only. 


Whole  to  them  equally. 


(")  Brothers  and  sisters,  and 
nephews  or  nieces,  children  of  pre- 
deceased brothers  or  sisters. 


Whole  to  brothers  and  sisters  per  capita,   to 
children  of  predeceased  brothers  and  sisters  per  ■ 
stirpes.    ■ 


('*)  Brothers  or  sisters  and 
grandnephews  or  nieces,  children 
of  predeceased  brothers'  or  sisters' 
deceased  children. 


Whole  to  brothers  and  sisters  per  capita,  and 
to  grandnephews  or  nieces  per  stirpes. 


(")  Brothers  or  sisters,  nephews 
or  nieces  and  grandnephews  or  nieces, 
children  of  predeceased  brothers  or 
sisters,  and  of  their  deceased  issue. 


Whole  to  brothers  and  sisters  per  capita,  and 
to  nephews  and  nieces,  grandnephews  and  nieces 
per  stirpes. 


(36)  Nephews  or  nieces,  chil- 
dren of  predeceased  brothers  or 
sisters. 


Whole  to  them  equally. 


CT)  Grandnephews  or  nieces, 
children  of  predeceased  -  brothers' 
or  sisters'  deceased  children. 


Whole  to  them  equally. 


('*)  Nephews  or  nieces,  and 
grandnephews  or  nieces,  children  of 
predeceased  brothers,  or  sisters,  and 
of  their  deceased  issue. 


Whole  to  nephe\vs,  and  nieces  per  capita,  and 
to  grandnephews  and  nieces  per  stirpes. 
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//  intestate  die  leaving 

C)  Brothers     or     sisters  ger- 

man,    and   brothers   or   sisters  con- 

sanguinean.  , 


Whole  to  them  equally. 


(■■")  Brothers  or  sisters  con- 
sanguinean  and  brethers  or  sisters 
uterine. 


Whole  to  them  equally. 


(*'■)  Brothers     or     sisters    con-      Whole  to  brothers  and  sisters, 
sanguinean  and  uncles  or  aunts. 


H.  Husband  dying  after  wife,  survived  by  no  descendant;  or  a  man  dying  umnarried. 


{*')  Brothers  and  sisters  uterine 
and  uncles  or  aunts. 


Whole  to  brothers  and  sisters. 


(^')  Father  and  brothers  or  sis- 
ters consanguinean  and  uterine. 


Whole  to  father. 


(**)  Mother    and    brothers    or 
sisters,  consanguinean  or  uterine. 


Whole   to   mother   and   brothers   and   sisters 
equally. 


(*')  Father,  mother,  and  uncles 
or  aunts. 


Whole  to  father. 


C)  Father  and  uncles  and  aunts. 


Whole  to  father. 


(")  Mother     and     uncles     and 
aunts. 


Whole  to  mother. 


(**)  Mother,  uncles  or  aunts, 
and  cousins  german,  children  of 
predeceased  uncles  or  aunts. 


Whole  to  mother. 


(")  Father  and  cousins  german. 


Whole  to  father. 


('»)  Mother  and  cousins  german. 


Whole  to  mother. 


C^)  Aunt  or  uncle  and  cousins. 


Whole  to  aunt  or  imcle.  (Motto-  of  Goose- 
berry, 52  How.  Pr.  310;  Matter  of  Nichols,  60  Misc. 
299.) 


(*'')  Great-nephews    and   nieces 
and  cousins  german. 


Equally. 


(5')  Cousins  german  and  chil- 
dren and  grandchildren  of  great- 
great-uncle. 


Whole  to  cousins  equally.     (Adee  v.   Camp- 
bell, 14  Hun,  551.) 


('*)  Brothers'  grandchildren  and 
brothers  or  sisters  consanguinean. 


Whole  to  brothers  and  sisters  equally. 


C)  Cousins   german   and   chil- 
dren of  predeceased  cousins  german 


Whole  to  cousins  german  equally.     {Adee  t. 
CampbeU,  79  N.  Y.  52.) 
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//  intestate  die  leaving 

C)  Paternal    uncles    or    aunts 
and  maternal  uncles  or  aunts. 


Whole  to   them   equally.      (Hallett   v.   Hare, 
5  Paige,  315.) 


(")  Nephews  or  nieces  german 
and  nephews  or  nieces  consan- 
guinean.. 


Whole  to  them  equally.  (Matter  of  South- 
worth,  6  Dem.  216  [citing  Hallett  v.  Hare,  5  Paige, 
314,  and  Matter  of  Suchley,  11  Hun,  344].) 


('*)  Uncles  or  aunts  and  children 
of  great-uncles  or  aunts. 


Whole  to  uncles  and  aunts  equally. 


(")  Uncles  or  aunts  and  nieces 
or  nephews. 


Whole   to    them    equally.      (Hurtin  v.  Proal, 
3  Bradf.  414.) 


("")  Great-uncles'  or  aunts'  chil- 
dren and  children  of  cousins  german. 


The  whole  to  them  equally. 


('!)  Grandfather  and  uncles  or 


aunts. 


The  whole  to  grandfather.    {Sweesey  v.  Willis, 
1  Bradf.  495.) 


(«2)  Grandfather  and  uncles  or 
aunts  consanguinean. 


Whole  to  grandfather. 


C)  Grandfather,    grandmother, 
and  great-uncles  or  aunts. 


Whole  to  grandfather  and  grandmother 
equally. 


('*)  Grandfather,    grandmother, 
and  mother. 


Whole  to  mother. 


(^')  Grandfather  or  grandmother 
and  brothers  or  sisters. 


Whole  to  them  equally.  {Hurtin  v.  Proal, 
3  Bradf.  414.  But  see  contra,  Bogert  v.  Fur- 
man,  10  Paige  Ch.  496;  Matter  of  Marsh,  5  Misc. 
428.) 


(*»)  Great-grandfather  and  great- 
uncles'  or  aunts'  children. 


Whole  to  great-grandfather. 


P)  Great-grandparents,     neph- 
ews or  nieces  and  uncles  or  aunts. 


Whole  to  them  equally. 


(«')  Great-grandfather,  great- 
grandmother,  and  brothers'  or  sis- 
ters' illegitimate  children. 


Whole  to  great-grandfather  and  great-grand- 
mother equally. 


C)  Father's  father  and  mother's 
mother. 


Whole  to  them  equally.  (Bogert  v.  Furman, 
10  Paige  Ch.  496;  Sweezey  v.  WiUis,l  Bradf.  495; 
HuHin  V.  Proal,  3  id.  414;  HUl  v.  Nye,  17  Hun, 
457.) 


C°)  Father's  father  and  mother, 
and  mother's  father. 


Whole   to   them   equally.      (Hill  v.    Nye,    17 
Hun,  457.) 


(700)  No  children,  no  next  of  kin, 
but  wife  left  a  child  of  hers,  or  chil- 
dren. 


Whole  to  therh  equally.    New  subd.  Iffa. 
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J.  Wife  dying,  survived  by  husband,  and  a   descendant  or  descendants  of   one 

or  of   both. 


//  intestate  die  leaving 

(")  Husband    and    children    of 
marriage. 


('^)  Husband,  children  of  mar- 
riage, and  issue,  of  deceased  children. 


dren. 


('')  Husband     and     grand-chU- 


('■')  Husband    and   children   by 
the  wife's  last  and  a  former  marriage. 


One-third  to  husband;  residue  to  children. 


One-third  to  husband;  residue  to  children  per 
capita,  and  grandchildren  per  stirpes. 


One- third   to   husband;   residue  to  grandchil- 
dren. 


One-third    to    husband;    residue    to    children. 


K.  Wife  dying,  survived  by  husband,  but  by  no  descendants  of  either  or  both. 


C^)  Husband. 


Whole  to  husband.    (Matter  of  Harvey,  3  Redf. 
214;  Robins  v.  McClure,  100  N.  Y.  328.) 


L.  Wife  dying  after  husband,  survived  by  a  descendant  or  descendants  of  one  or  both. 


(™)  Children. 


(")  Children  and  issue  of  pre- 
deceased children. 


(™)  Children  of  husband's  last 
and' a  former  marriage. 


(")  Children  of  husband's  former 
marriage  and  sisters. 


(™)  Children  -by  two   or   more 
marriages  of  wife. 


(*>)  See  70J^,   new    subd.   15a. 


Whole  to  children  equally. 


Whole  to  children  per  capita,  and  to  issue'  of 
deceased  children  per  stirpes. 


Whole  to  wife's  children  equally. 


Whole   to   sisters  equally.      (Gazlay  v.   Corn- 
well,  2  Redf.  139.) 


Whole  to  children  equally. 


M.  Wife  dying  after  husband,  survived  by  no  descendants  of  either  or  both;  or  by 

woman  dying  unmarried. 


(81)  Next  of  kin. 


Property  distributable  under  Statute  of  Dis- 
tributions, as  that  of  a  single  man. 


N.  Illegitimate,  survived  by  no  wife,  or  husband,  and  no  child. 


(82)  Mother. 


All.     If   no   mother  the  relatives  of  deceased 
"on  the  part  of"  the  mother. 


It  seems  proper  to  attempt  some  analysis  of  the  statutes  by  illustrative 
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diagrains,  annotated,  exemplifying  the  rule  under  each  subdivision  of  the 
statute. 
In   the  squares  in   these  diagrams   D  will  represent   the   decedent 


thus 


C  =  child 
GC  -  grandchild 
B  =  brother 
S  =  sister 


A  =  aunt 
y  =  uncle 
N  =  nephew  or  niece 


DIAGRAM    I 


W  =  wife 
H  =  husband 
F  =  father 
M  =  mother 
arid  SO' on.    ;,    ,. 

Deceased  beneficiary  squares  will  be  shaded    ^ 

Subdivision  1. 

This, is  a  typical  case.    The  decedent  leaves  a  widow  (or  husband)  and 
one  living  child,  and  two  children  of  a 
deceased  child. 

Und^r  subd.  1,  the  widow  gets  lone- 
third.  This  leaves  tworthirds  as  the 
residue,  which  goes  "in  equal  portions 
among  the  children  and  such  persons" 
as.  legally  represent  predeceased  chil- 
dren. This  makes  subd.  11,  applicable, 
i.  e.,  GCand  GC  take  "according  to 
their  respective  stocks." 

It, will  be  noted  that  in  this  situation, 
i.e.,  of,  a  wife,  and  descendants  sur- 
viving. 


w 


m 


•/3 


i£ 


% 


J&»/%orJ^ 


lacl      El 

we  are  not  concerned  with  parents  or  collaterals,  however  nu- 


merous they  may  be,  ,     ,    ,  , 

But  we  are ,  concerned;  with  certain  questions  as  to  what  is  meant  by 
"children."        , 

Is  the  scheme  affected  by  ,their  being  "adopted,"  or  "afterborn"  or 
"illegitimate"?  Or  what  effepthas  the  annulment  of  a  marriage  on  pre- 
viously born  offspring?  ,  .,    :,      , , 

Before  answering  these  inquiries  we  may  note  that  where  a  will  provides 
that  lapsed  legacies  shall  go  to  "next  of  kin"  according  to  statute  of  disr 
tribution,  a  ."widow"  or  "hiisband"  will  be  excluded.  Matter  of  Devoe, 
171  N-.  Y.  281:;  Murdoch  v,  Ward,  67  N.  Y.  387;  Luce  v.  Dmham,  69  N.  Y. 
3Q;flatt  v.Mickle,,  137  N.  Y-  106. 

We  also  note  that  the  acceptance  of  a  devise  in  lieu  of  dower  will  not 
preclude  the  widow  from  sharing  in  personalty  given  to  "persons  entitled 
thereto  under , the  statute,"    Matter  of  Mersereau,  38  Misc.  208. 

§  1202.  Adopted  children. ^As  is  pointed  out  in  part  V  treating  of 
Adoption,  a  valid  adoption  gives  to  the  child  all  the  rights  of  that  relation, 
including  the  right  of  inheritance.  Reference  must  be  had  to  chap.  I  of 
part  V,  merely  reiterating  the  rule  that  as  the  adoption  of  children  is 
wholly  regulated  by  sjtatute  and  the  right  of  inheritance  depends  upon  the 
regularity  of  the  proceedings  in  compliance  with  the  statute,  a  child  stand- 
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ing  upon  this  right  as  an  adopted  child,  must  if  the  issue  is  raised,  affirma- 
tively prove  compliance  with  such  statute.  See  Dodin  v.  Dodin,  17  Misc. 
35;  Simmons  v.  Burrell,  8  Misc.  388.  In  Matter  of  Hopkins,  102  App.  Div. 
458,  a  stepchild,  adopted  after  the  making  of  a  will,  was  held  not  within 
the  intent  of  the  testator  in  using  the  word  "  children  "  in  his  will.  But  had 
there  been  no  will,  the  child  would  have  shared.  In  Theobald  v.  Smith, 
103  App.  Div.  200,  it  was  held  that  a  child  adopted  before  the  amendment 
to  the  statute  beca;me  operative  (Laws  of  1887,  chap.  703),  acquired  at 
the  moment  it  became  operative  the  rights  of  inheritance,  and  that  her 
status  was  determined  by  the  statute  as  in  force  at  the  death  of  the  one 
from  whom  she  claimed  to  inherit. 

But  this  right  of  inheritance,  mutual  between  the  child  and  foster 
parent,  does  ndt  extend  to  give  the  child  inheritance  from  others  through 
the  foster  parent.    Kettell  v.  Baxter,  50  Misc.  428. 

§  1203.  Afterbom  children. — (See  subd.  14.)  A  child  bom  after  the 
making  of  a  will  by  its  father  or  its  mother,  if  the  parent  shall  die  leaving 
such  child  unprovided  for  by  any  settlement  or  in  any  way  mentioned  in 
said  will,  is  entitled  to  a  distributive  share  of  the  personal  estate  equaLto 
what  it  would  have  received  had  the  parent  died  intestate,  and  is  given  a 
cause  of  action  to  recover  the  same  from  devisees  and  legatees  in  propor^ 
tion  to  and  out  of  the  parts  devised  and  bequeathed  to  them  by  said  will. 
2  R.  S.  65,  §  49;  Matter  ofHuiell,  6  Dem.  352;  Matter  of  Murphy,  144  N.  Y. 
557,  561.  .The  .statute  applies  to  wills  made  before  as  well  as  after  its 
passage.  Obecny  v.  Goetz,  134  App.  Div.  166.  See  also  Stachelberg  v. 
Stachelberg,  124  App.  Div.  232,  afE'd  192  N.  Y.  576.  It  appears  from  this 
case  that  the  settlement  referred  to  in  the  statute  is  one  outside  of  the  will 
and  that  proof  is  admissible  before  the  Surrogate  on  the  question  of  whether 
or  not  such  settlement  has  in  fact  been  made.  It  is  of  course  clear  that 
the  share  which  such  afterbom  child  has  in  the  parent's  estate  is  in  the 
surplus  remaining  after  the  payment  of  debts  and  administration  charges. 
The  court  points  Out  in  the  case  last  cited,  that  where  a  mother  makes  a 
will  not  providing  for  an  afterbom  child,  the  birth  of  such  a  child  after  the 
making  of  the  will  did  not  operate  to  revoke  it,  but  merely  rendered  it 
ineffective  as  to  that  portion  of  the  estate  which  if  the  mother  had  died 
intestate  would  have  been  distributed  to  her  as  the  next  of  kin.  See  also 
Tavshanjian  v.  Abbott,  59  Misc.  642,  aff'd  130  App.  Div.  863,  200  N.  Y. 
374;  Minot  v.  Minot,  17  App.  Div.  520;  Matter  of  Morgenstem,  9  Misc. 
198.  See  Revocatibn  of  Wills,  ante.  See  Udell  v.  Steams,  125  App.  Div. 
196. 

§  1204.  Effect  of  annulling  marriage. — This  is  covered  by  §  1749 
since  the  amendment  of  1903,  ch.  225. 

Issue;  when  entithd  to  succeed,  et  cetera. — A  child  of  a  marriage,  which  is  annulled 

on  the  ground  of  the  idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  pur^ 

poses,  the  legitimate  child  of  the  parent  who  is  of  sound  mind. 

•     A  chUd  pf  a  marriage,  which  is  annulled  -on  the  ground  that  one  or  both  of  the 

parties  had  not  attained  the  age  of  legal  consent,  is  deemed,  for  all  purposes,  the 

legitimate  child  of  both  parents.    §  1749,  Code  Civ.  Proc. 
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§  1205.  Illegitimate  children.^The  general  rule  is  well  summarized  in 
the  headnote  of  Matter  ofLauer,  N.  Y.  L.  J.,  March  26, 1912,  as  follows:  - 

An  illegitimate  is  not  next  of  kin  under  the  Statute  of  Distributions  now  in  force. 
He  is  not  entitled  to  take  on  a  distribution  of  the  property  of  an  intestate  who  was 
his  deceased  mother's  sister.  There  is  in  legal  contemplation  no  relationship  exist- 
ing between  intestate  and  the  illegitimate.  Kinship  under  the  Statute  of  Distri- 
butions always  presupposes  a  matrimonial  status. 

See  opinion  of  Fowler,  Surr.,  tracing  the  development  of  the  law,  the 
growth  of  the  presumption  in  favor  of  legitimacy.  He  points  out  that  a 
bastard,  at  common  law,  had  no  heirs,  no  relations.  But  that  he  was  a 
terminus  a  quo.  He  refers  to  Matter  of  Adams,  73  Misc.  325,  in  which  he 
examined  the  rules  governing  caducary  succession  to  personalty  before 
ajid  since  the  Statute  of  Distributions.  The  right,  he  concludes,  of  nullius 
filius,  to  inherit  from  his  mother,  is  purely  statutory. 

Subdivision  9  provides  that  the  mother,  of  one  who  is  illegitimate  who 
dies  leaving  no  child,  descendant,  or  widow,  shall  take  the  whole  estate 
and  shall  be  entitled  to  letters  of  administration  in  exclusion  of  all  other 
persons,  and  if  the  mother  be,  in  such  contingency,  dead  the  relatives  of 
the  decedent  on  the  part  of  the  mother  shall  take  in  the  same  manner  as 
if  the  decedent  had  been  legitimate.  In  Matter  of  Belcher,  N.  Y.  L.  J., 
December  11, 1909,  the  legitimate  daughter  of  an  illegitimate  died  intestate. 
Held,  this  subdivision  not  applicable  as  the  father  was  Uving,  and  the 
mother's  next  of  kin  had  no  interest. 

See  Matter  of  Lutz,  43  Misc.  230,  where  sister  of  the  full  blood  of  an  il- 
legitimate son  took  by  their  deceased  mother's  right  in  spite  of  next  of 
kin  of  father  who  claimed  a  vaUd  adoption  of  the  son.  The  son  might  be 
given  rights  thereby,  but  held,  the  rights  given  by  subd.  9  were  not  thereby 
impaired.  In  Maitero/5eZc/ier,  149  N.Y.  Supp.  429,  A  died  intestate.  His 
mother  was  an  illegitimate,  and  predeceased  him.  Her  relations,  held,  who 
would  share  in  A's  estate,  had  she  been  legitimate,  had  no  claim  in  A's 
estate. 

Subdivision  15  provides  that  if  a  woman  die  leaving  illegitimate  chil- 
dren and  no  lawful  issue,  such  illegitimate  children  inherit  her  personal 
property  as  if  legitimate.  The  subdivision  was  added  by  Laws  of  1897, 
ch.  37. 

The  burden  of  establishing  illegitimacy  rests  upon  those  contesting  the 
right  of  the  one  claiming  as  a  child,  and  in  the  absence  of  evidence  to  the 
contrary,  a  child,  eo  nomine,  is  presumed  legitimate.  Matter  of  Matthews, 
153  N.  Y.  443,  446.  By  act  of  the  legislature  (Laws  of  1895,  ch.  531), 
provision  is  made  legitimatizing  all  illegitimate  children  whose  parents 
have  intermarried.  They  are  considered  legitimate  for  all  purposes  and 
are  given  all  the  rights  and  privileges  of  legitimate  children,  excepting  that 
the  act  is  not  to  be  deemed  to  affect  vested  interests  or  estates.  See  Matter 
of  Schmidt,  42  Misc.  463.  See  Baylis  v.  Baylis,  207  N.  Y.  446,  examinjmg 
§  1745. 
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It  will  be  noted' that  the  language' of  subd.  15,  giving  to  illegitimate 
children  a  right  they  did  not  previously  have,  is  ho*t  to  be  extended;  there- 
fore, they  will  not  inherit  property  of  an  ancestor  of  the  mother.  Matter 
of  Mariclo,  63  How.  Pr.  Kep.  62.  That  is,. the  same  rule  apphes  as  governs 
adopted  children.    They  inherit /rom,  but  not  through.       . 

Section  89,  Dec.  Est.  Law,  quoted  ante,  provides  when  the  inheritance 
descends  to  the  mother  of  an  illegitimate  also,  failing  his  issue.  "If  she 
be  dead,  to  his  relatives  on  her  part."  In  Douglass  v.  Douglass,  70  Misc.  412, 
some  of  such  next  of  kin  were  aliens.  The  question  arose  in  partition  and 
involved  the  Statute  of  descents.  Held,  the  aliens  could  not  take,  as  there 
was  no  proof  under  §  10,  subd.  2,  of  the  Real  Property  Law  as  to  their  beiiig 
citizens  of  a  county  granting  heritable  rights  to  American  citizens  in  spite 
of  their  being  aliens.  But  also,  held,  that  alienism  of  ancestors  of  the  resi- 
dent next  of  kin  Under  §95  of  Decedent  Estate  Law  did  not  preclude  them 
from  taking,  Held,  further,  that  those  capa&fe  of  taking  took  all,  pro  rata, 
citing  Haley  v.  Sheridan,  19()  N.  Y.  331;  and,  that  the  shares  the  aliens 
might  have  taken  did  not  escheat.    See  opinion,  p.  414.  ' 

§  1206.  Subdivisions  2  and  3.  ' 

If  there  be  a  widow  and  no  descendants  she  takes  one-half  and  the  "nex!t 
of  kin"  the  other  half.  ' 

But,  this  is  a  general  provision,  requiring,  for  the  elucidation  of  "next 
of  kin"  who  divide  with  the  widow,  reference  td  other  subdivisions  belOw. 
The  rights  of  "widow"  may  be  lost  if  she  were  divorced  (see  Index  for 

discussion  elsewhere).  But  in  J ardine 
V.  O'Hare,  66  Misc.  33,  it  is  held  that 
surviving  wife  or  husband  loses  no 
right  under  this  Statute  by  vittue  of 
a  mere  separation  agreement.  See 
Bryon  v.  Bryan,  134  App.  Div.  320; 
Pitts  V.  Pitts,  52  N.  Y.  595;  Schiffer  v. 
Pruden,  64  N:  Y.  47. 


Subd.  2 


DIAGRAM   II 


w 


y& 


a 


NEXT 
OFKIN 


No  children    .  '.    . 
nor  legal  representajtiv^ , 
of  any 


Subd.  3 


DIAGRAM  III 


,  Subd.  3      DIAGRAM  IV 
,No  parent 


No  brother,  sister, 
^^^    nephe^  cjr  niece  (b) 


surplus  No  descendant 


\  surplus       Np 
plus  all  residue'  descendant 
"  if  it  does  not  ' 

exceed  $2000." 


balance 
■per  stitpek 


Note  limiting  effect  this  has  on  subd.  2.  Diagram  of  subd.  2  showing 
interest  of  "liext  of  kin"  does  not  diminish  Ws  right  if  the  «ituatioii  pre- 
sented in  diagram  iv  exists.    Mo^fer-o/i/ardOT,  44  Misc.  441.  •'' 
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§  1207.  Subdivisions  4  and  5— No  widow. 

Subd.  4  DIAGRAM  V 


No  widow • 


%  % 


DIAGRAM  VI 
Subd.  5,"  first  paragraph 


flere  there  is  no  widow  but  there  are  ''  children." 
They  take  all,  in  equal  shares,  per  stirpes. 


No  widow 


~* 


Then  all  to  next  of  kin  "  in  equaj  degree  to  the  deceased, 
and  their  legal  representatives." 


No  children 
or  descendants 


This  requires  some  further  illustration.  We  must  here  adcordingly  refer 
to  subd.  12,  which  has  had  a  kaleidoscopic  career. 

(o)  It  read  that  no  represfentation  shall  be  admitted  among  collaterals 
after  brothers^  and  sisters'  children.         ^  ■  • 

(b)  In  1898  it  read  that  representation  should  be  admitted  among  col- 
laterals in  the  same  manner  as  allowed  by  law  in  reference  to  real  estate. 

(c)  Now  it  reads  "  No  representative  shall  be  admitted  among  collaterals 
after  brothers'  and  sisters'  descendants.  The  language  of  subd.  5  as  now 
amended  makes  this  situation  perfectly  explicit.  That  Is,  under  a  where 
property  went  to  brothers  or-sisters,  representation' ceased  ivith'their  children. 

Grandnephews  and  grandnieces  could  not  l;ake.  Matter  of  DeVoe,  107 
App.  Div.  245. 

But  under  b,  this  limitation  was  removed:  the  statute  of  descent  rule 
was  made  applicable  and  the  descendants,  in  whatever  degree,  of  deceased 
brothers  and  sisters  took  per  stirpes.  '  \ 

This  seemed  to  open  a  wide  avenue  of  distributaible  interest.  The  Public 
Administrator  of  Kings  County  administered  an  estate  where  decedent 
left  no  husband,  ancestor,  descenda,nt,  brother  or  sister.  But  she  was 
survived  by  a  nephew  and  niece,  two  uncles,  two  aunts,  forty-five  first 
cousins,  thirty-three  second  cousins  and  one  thiM  'COusin,  a  grand  total  of 
eighty-one  next  of  kin,  the  cousins  being  descendants  of  anJ  representing 
deceased  uncles  and  aunts.  Confronted  and  confused  with  this  collateral 
cohort  the  Surrogate  decreed  division  iato  eighty-one  shares  and  distribu- 
tion accordingly.  On  appeal.  Matter  of  Davenport,  67  App.  Div.  191,  aff'd 
172  N.  Y.  454,  this  was  reversed,  by  holding  applicable  also  subds.  5  and 
10,  namely,  5,  "next  of  kin,  ia  equal  degree,"  10,  equality  of  shares  of  those 
in  equality  of  degree.    It  was  clear,  then,  that  the  nephew,  the  niece,  the 
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two  uncles  andthe  two  aunts  were  all  of  equal  degree  of  nearness.  Held, 
there  was  no  power  to  invoke  the  rule  of  representation  to  bring  in  those 
of  lesser  degree  of  nearness. 

The  court  said,  had  there  been  none  of  those  six  surviving,  but  only 
their  or  any  of  their  descendants  then  the  rule  of  representation  would  be 
followed  as  allowed  in  reference  to  real  estate. 

Judge,  CuUen'si  dissenting  opinion,  172  N.  Y.  459,  doubtless  had  some  in- 
fluence in  inducing  the  repeal  of  b. 

c,  accordingly,  now  stands,  restoring  the  rule  as,  before  1898  save  that 
"brothers'  and  sisters'  descendants"  makes  clearer  the  word  "children" 
that  was  formerly  in  lieu  of  "descendants," 

See  Matter  of  McMillan,  126  App.  Div.  155,  and  Matter  of  Peck,  57 
Misc.  535,  decided  under  statute  as  amended  in  1898. 

See  Matter  of  Nichols,  60  Misc.  299,  where  vmcle's  and  aunts  took  (3d 
degrees)  excluding  cousins  (4th  degree). 

The  genesis  and  development  of  the  statute  is  independently  reviewed 
by  Hiscock,  J.,  in  Matter  of  Butterfield,  211  N.  Y.  395,  aff'g  161  App. 
Div.  506;  also  by  Fowler,  Surr.,  in  Matter  of  Youngs,  73  Misc.  335,  where 
he  follows  the  Nichols  case  and  cites  also  Matter  of  Barry,  62  Misc.  456; 
Matter  ofSchlosser,  63  Misc.  166;  Estate  of  Lohman,  Surr.  Dec,  1908,  p.  237. 

In  the  Youngs  case  the  aunt  took  to  the  exclusion  of  descendants  of  de- 
ceased uncles  and  aimts;  in  the  Barry  case  first  cousins  to  the  exclusion  of 
second  cousins;  in  the  Schlosser  case  living  cousins  to  the  exclusion  of 
ispue  of  deceased  cousins. 

The  Matter  of  Butterfield,  supra,  restates  the  rule  definitely  and  with 
satisfactory  clearness.    Descendants  of  brothers  and  sisters  take  to  the  " 
exclusion  of  uncles  and  aunts  and  their  descendants. 

Returning  therefore  to  subd.  5,  we  find  the  "next  of  kin"  limited  by  subd. 
10, , the  " equal  degree "  clause,  and  by  subd.  12.  "No  representation  after 
brothers'  and  sisters'  descendants." 

DIAGRAM  vn 
Subd.  5,  last  paragraph 


fioWi'(/o» 


all  to 


Ha 
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Whole  surplus  to  brothers  and  sisters  if  oK  living. 


No  Descendants 
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NoW/efow 
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DIAGRAM  VIII 

r-El 


/t 


/fo  Descendants 


Living  brother  =  3^ 
Living  nephew  =J^,  2 
living  grandnephews, 
each=|^ 

"If  any  (brother  or 

sister)  be  dead  "  to  the 

"  descendants,  in  whxit- 

ever    degree,   of    those 

-|||/a  dead." 

See  for  illustration, 
Matter  of  Prote,  54 
Misc.  495. 


HI\'A 


§  1208.  Subdivision  6. 

In  this  situation,  the  widow  gets 
one-half  and  the  other  half  goes  "in 
equal  shares  to  M,  B  and  S." 

And  descendants  of  B  or  S  or  both 
(if  deceased)  will  take  "according  to 
their  respective  stocks." 


If  we  shade 


m 


No  father 


DIAGRAM  IX 

Ml 


No  children 
or  descendants 


which  means  there  is  no  widow,  then  the  whole 


surplus  goes  to  M,  B  and  S,  and  descendants  per  stirpes. 
§  1209.  Subdivisions  7  and  8. 


DIAGRAM  X 


DIAGRAM  XI 


No  widow 


No  child 
or  descendants 


No  child 
or  descendants 


The  decedent,  being  childless,  and  a  father  surviving,  that  father  shares 
with  widow  equally,  or  takes  all  if  there  be  no  widow. 

This  is  regardless  of  the  existence  of  brothers  or  sisters. 

Thus,  subds.  6  and  8  show  the  lesser  right  of  the  mother. 

We  saw  under  subd.  6  that  M  shares  with  B  and  S,  where  F  under  subd. 
7  does  not. 

In  Matter  of  Murphy,  87  Misc.  564,  Schulz,  Surr.,  examined  subd.  7  and 
applied  it.  Decedent  left  him  surviving  father,  mother,  two  brothers,  a 
sister,  no  widow,  child,  or  descendant.    Held,  father  takes  all. 

Under  subd.  8  we  note 
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DIAGRAM  XII 

No  father                  > 

)mJ 

w 

•/e 

1 

No  child 

or  descendant 

No  brother  or  sister  or  their  descendants. 


But  if  there  be  no  widow  then  M  gets  all.    See  for  illustrative  case,  where 
the  intestacy  was  partial  under  a  will,  Pomroy  v.  Hincks,  180  N.  Y.  73. 

§  1210.  Subdivisions  9-15.— These  need  no  special  discussion,  beyond 
what  has  already  been  given. 

A  diagram  will  il-  No  parent  diagram  xiii 

lustrate  subd.   13  as  I  .  „^   ,, 

I  naif  brother     v     j«tt 

to  relatives  of  the  half  vmm^m  r" >  ■■>■ — [g  j 


blood.  No  widow 

B  and  B  "take 
equally"  as  being  in 
the  same  degree. 


own  brother 


No  descendants 


If  the  half-brother  were  dead  leaving  issue,  they  would  take  "in  the  same 
manner  as  the  representatives  of  the  whole  blood." 

§  121i;  Distribution  under  §  1903.— The  proceeds  of  an  action  for  neg- 
ligent killing  of  the  decedent  are  by  §  190,4  said  to  be  a  "fair  and  just 
compensation  for  the  pecuniary  injuries  resulting  from  the  decedent's 
death  to  the  persoji  or  persons  for  whose  benefit  the  action  is  brought." 

Section ,  1902  says  the  action  may  be  brought  by  the  representative  of 
one  whd  has  left  a  "husband,  wife,  or  next  of  kin." 

Section  1905  says  "next  of  kin"  has  the  meaning  specified  in  §  1870, 
which  in  turn  reads: 

"The  term  'next  of  kin'  .  .  .  includes  all  those  entitled,  under  the 
provisions  of  law,  relating  to  the  distribution  of  personal  property,  to 
share  in  the  unbegueathed  assets  of  a  decedent  .  .  .  other  than  a  surviving 
husband  or  wife." 

Section  1903  says,  "The  damages  .  .  .  are  exclusively  for  the  benefit  of 
the  decedent's  husband  or  wife,  and  next  of  kin,  and,  when  they  are  collected 
they  must  be  distributed  by  the  plaintiff  or  representative  as  if  they  were 
unbequeathed  assets  left  in  his  hands  after  payment  of  all  debts,  and  ex- 
penses of  administration." 

See  Snedeker  v.  Snedeker,  47  App.  Div.  471,  as  to  apparent  inconsistency 
between  §§  1903  and  1904.  . 

In  Austin  v.  Metropolitan  St.  Ry.  Co.,  108  App.  Div.  249,  the  plaintiff 
was  decedent's  father.  She  had  separated  from  her  husband,  and  was 
survived  by  him  and  by  her  parents. 

Under  §  1904  held,  the  husband  was  entitled  to  prove  "the  fair  and  just 
compensation  for  the  pecuniary  injuries,"  for  jure  mariti  he  was  the  only 
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person  entitled  to  "unbequeathed  assets"  under  §  1870.  Had  this  been  a 
case  of  a  widow  surviving  and  parents,  diagram  X  or  XII  would  apply. 

In  Matter  of  Taylor,  144  App.  Div.  634,  the  plaintiff,  the  widow,  adminis- 
tratrix, having  sued  claimed  the  right  to  the  whole  recovery  as  widow  under 
the  Federal  statute.  Held  that,  appointed  by  a  New  York  Surrogate, 
suing  in  a  New  York  court,  for  a  local  cause  of  acticm,  she  could  not  use 
the  Federal  act  to  defeat  the  statute  of  distribution.    See  opinion  of  Carr,  J. 

See  the  section,  as  amended  in  1915,  chap.  641,  under  discussion  ante,  sub 
Limited  Letters  :  Negligent  Killing. 

See  Matter  of  James  S..  Meng,  N.  Y.  L.  J.,  June  2,  1916,  giving  history  of 
statute. 

§  1211a.  Effect  of  decree. — 

I  2742.    Effect  of  jtuMdal  settkment  of  account;  summary  statement. 

A  iudici3l  settlement  of  the,  account  of  an  executor,  administrator,  guardian  or 
testamentary  trustee,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an 
appeal  therefrom,  is  conclusive  evidence  against  all  the  parties  of  whom  jurisdiction 
was  obtained  and  all  persons  deriving  title  from  any  of  them  at  any  time,  as  to  all 
matters  embraced  in  the  account  and  decree. 

Each  decree,  whereby  an  account  is  judicially  settled,  must  contain,  in  the  body 
thereof,  a  summary  of  the  account  ^s  settled;  or  must  refer  tp  such  a  summary, 
which  must  be  recorded  in  the  same  book,  and  is  deemed  a  part  of  the  decree. 
■        Former  §§  2742,  2551,  2813  of  this  Code,  in  part.    From  2  R.  S.  94  (Part  2,  c.  6, 
tit.  3),  §  65;  L.  1837,  c.  460,  §  2. 

Former  §  2753,  now  repealed  and  replaced  by  §  2742,  provided  that  with 
respect  to  all  matters  enumerated  in  that  section,  the  decree  was  conclusive 
as  a  judgment  upon  each  party  to  the  special  proceeding  who  was  duly  cited 
or  appeared,  and  upon  every  person  deriving  title  from  such  party.  See 
Matter  of  Underhill,  27  N.  Y.  St.  Rep.  720.  And  see  Joseph  v.  Herzig,  198 
N.  Y.  456,  as  to  effect  of  pleading  Surrogate's  decree  in  subsequent  action. 

Section  2742  also  replaces  former  §§  2813  and  2857  which  related  to  effect 
of  decrees  settling  accounts  of  trustees  or  guardians.  Or  we  may  rather 
say  that  §  2742  plus  §  2550  cover  the  whole  ground.  The  latter  section,  dis- 
cussed ante,  reads: 

Every  decree  of  a  Surrogate's  Court  is  conclusive  as  to  all  matters  em- 
braced therein  against  every  person  of  whom  jurisdiction  was  obtained. 

And  jurisdiction  of  persons  is  obtained  as  set  out  in  §  2511. 

Hence,  if  the  account  has  been  judicially  settled  upon  waivers  by  per- 
sons entitled  to  citation  and  consents  that  "the  account  be  judicially  set- 
tled," decree  for  distribution  should  not  be  made  without  notice  to  such 
persons,  if  distributees,  for  the  waiver  wiU  be  deemed  limited  and  confined 
to  the  matter  it  relates  to. 

The  conclusiveness  of  decrees  against  the  accoimtant's  sureties  used  to  be 
constructive.  That  is  they  were  bound,  though  not  cited.  Altman  v. 
Hofeller,  152  N.  Y.  498.  Now,  since  they  are  necessary  parties  under  §  2730, 
and  so  constructively  under  §  2728,  they  will  not  be  concluded  unless 
"jurisdiction  was  obtained." 

§  1212.  Limits  of  discharge. — Though  final,  and  intended  so  to  be,  the 


1500        '     surrogates'  courts  §  1212 

decree,  in  discharging  the  accountant,  limits  such  discharge,  as  a  rule,  by 
the  words  "as  to  all  matters  embraced  in  this  accounting,  and  decree." 

As  to  such  matters,  on  compliance  with  the  directions  of  the  decree,  it  is 
final.    Joseph  v.  Henig,  198  N.  Y.  456. 

But  if,  later  on,  previously  undiscovered  or  undisclosed  assets  turn  tip, 
the  functions  of  the  one  "discharged"  revive,  or  are  assumed  to  have  con- 
tinued as  to  such  assets  and  the  obligation  to  account  is  the  same,  as  is 
also  the  correlative  right  to  require  an  account.  Eosen  v.  Ward,  96  App. 
Div.  262;  Mahoney  v.  Bernard,  45  App.  Div.  499.  The  discharge  is  thus 
said  to  be  pro  tanto.  See  also  Willet  v.  Haines,  96  App.  Div.  5;  Matter  of 
Sautter,  105  N.  Y.  514;  Staples  v.  Mead,  152  App.  Div.  745. 

The  finality  of  the  decree,  again,  is  of  course  subject  to  the  rights  of  re- 
view in  Appellate  Courts,  as  well  as  to  the  Surrogate's  power  to  amend  or 
modify.  If  the  decree  was  made  on  an  erroneous  theory,  and  it  has  not 
been  acted  under,  it  seems  it  may  be  reopened  and  a  new  distribution  de- 
termined upon.  Or  if  partially  executed,  it  may  be  corrected  as  to  the 
unexecuted  portions.    Matter  of  Hoes,  119  App.  Div.  288. 

Or,  if  the  application  to  reopen  is  based  on  fraud,  the  granting  of  it  re- 
instates the  proceeding  so  that  the  accountant  found  to  have  imposed  upon 
the  court  may  be  surcharged.  Though  hie  has  distributed  the  assets  it  will 
not  protect  him. 


PART  X 

CHAPTER  I 

TIME  IN  THE  SUBHOGATES'  COURTS  OB  IN  RELATION  TO  DECEDENTS'  ESTATES 

§  1213.  One  required  to  administer  any  kind  of  a  trust  estate  or  fund, 
and  especially  his  attorney,  should  familiarize  himself  with  the  time-table 
on  the  schedule  of  which  his  administration  should  be  run. 

He  may  properly  schedule,  in  his  estate  account  book  where  he  must 
separately  deal  with  the  trust  (see  §  2664a,  ch.  588,,  L.  1916),  the  things  he 
ought  to  do  and  the  time  within  which  he  may  or  must  do  them. 

When  to  apply  for  inventory  appraisal:  how  by  diligence  in  having  the 
transfer  tax  fixed  and  paid  he  may  secure  a  discpunt;  when  and  how  long 
to  publish  notice  to  creditors;  when  to  pay  the  funeral  expenses;  how  soon 
to  account;  whether  to  apply  for  instructions  in  realizing  on  assets  or  to 
ask  for  judicial  settlement  in  order  to  secure  disposition  of  decedent's 
realty  to  pay  debts,  etc. ;  these  and  many  other  matters  require  vigilant  at- 
tention. If  claims  against  decedent  are  presented  they  should  be  scrutin- 
ized as  to  their  date  of  origin — perhaps  the  statute  of  Umitations  has 
barred  them — it  is  his  duty  to  interpose  such  defense  if  available. 

Accordingly  I  have  collated  the  following  data  for  information  of  the 
reader.  It  is  suggestive — but  can  be  amplified  by  each  practitioner  from 
time  to  time. 

§  1214.  Thirty  years. — After  probate — probative  effect  to  mere  certi- 
fied copy  of  will.    Section  2623,  Code  Civ.  Proc. 

§  1215.  Twenty-five  years. — Section  2716  of  the  Code  provides  as 
follows : 

Where  the  records  of  the  surrogate's  court  have  been  heretofore,  or  are  hereafter, 
removed  from  one  place  to  another,  in  either  the  same  or  another  county  or  the 
records  of  such  proceeding  have  been  lost  or  destroyed  and  twenty-five  years  have 
elapsed  after  a  sale  or  other  disposition  of  real  property,  or  of  an  interest  in  real 
property,  as  prescribed  in  this  title,  the  due  appointment  of  a  guardian  for  each 
infant  party  to  the  special  proceeding  must  be  presumed,  and  can  be  disproved 
only  by  affirmative  record  evidence  to  the  contrary. 

§  1216.  Twenty  years. — Satisfaction  of  a  decree  for  payment  of  a  sum 
of  money  is  presumed  after  the  expiration  of  twenty  years  from  the  time 
when  the  party  recovering  it  was  first  entitled  to  a- mandate  to  enforce  it. 
Section  376,  Code  Civ.  Proc. ;  §  382,  subd.  7.  See  Matter  of  Warner,  39  App. 
Div.  91,  as  to  justice's  judgment,  docketed  in  1880,  i.  e.,  before  amendment 
in  1894  of  §§  376,  382,  3017,  Code  Civ.  Proc. 

Section  1596  of  the  Code  gives  the  widow  twenty  years  from  her  hus- 
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band's  death  in  which  to  commence  an  action  for  dower,  excepting  in  the 
case  of  the  existence  of  dis^bihties;  minority,  insanity  or  imprisonment  for 
a  term  less  than  life.  In  City  Equity  Co.  v.  Bodine,  141  App.  Div.  907, 
it  is  held  this  limitation  appUes  to  an  action  under  §  1843  of  the  Code, 
now  §  101,  Dec.  Est.  Law,  upon  a  sealed iinstrument  of  the  ancestor. 

§  1217.  Ten  years. — All  actions  not  otherwise  specifically  covered, 
§  388,  Code  Civ.  Proc.  '    ' 

Any  matters  over  which,  before  Code,  equity  held  exclusive  jurisdiction, 
Butler  V.  Johnson,  111  N.  Y.  204.  See  distinction  in  Matter  of  RoigerS, 
153  N.  Y.  316,  323,  between  equitable  actions,  where  ten-year  statute  ap- 
plies, and  actions  at  law  to  recover  a  demand' that  is  due,  where  six^year 
statute  appUes;  Matter  of  Latz,  33  Hun,  618.  The  Rogers  case  held  that 
the  ten-year  limit  applied  to  compelling  an  executor  of  a  deceased  repre- 
sentative to  account.  See  also  Matter  of  Lesser,  119  App.  Div.  507.'  No 
time  runs  a,gainst  the  trustee  of  an  express  trust  until  he  accounts  or 
repudiates  the  tfust.  Mitchell  v.  Mitchell,  170  App.  Div.  452,  and  cases 
cited  at  p.  457. 

E.  G.,  an  action,  under  §§  1843-1850,  agaiii^  heirs  or  devisees,  to  .charge 
lands  with  decedent's  debts.  Mortimer  v.  Chambers,  63  Huh,  335.  But 
whether  the  limit  be  twenty,  ten  or  six  years  depends  on  the  nature  of 
the  obligation  to  be  charged.  We  noted.above  that  on  a  "sealed  instru- 
ment" it  is  twenty  years.  In  Richards  v.  Gill,  138  App.  Div.  75,  the  court 
holds  the  ten-year  limit  applicable.  In  Hill  V.  Moore,  131  App;  Div.  365 
(as  to  when  statute  begins  to  run),  the  court  holds  the  siX-^ear  limit  ap- 
plicable, it  being  an  action  on  decedent's  note.  The  court  applied  §  1844 
and  added  three  years  from  letters  of  administration  during  which  the 
statute  could  not  run. 

Apphcation  by  administrator  de  bonis  non  to  compel  representative  of 
deceased  representative  to  account  under  §  2725.  Mxitter  of  Rogers,  153 
N.  Y.316. 

§  1218.  Six  years. — An  action  upon  a  cotitract  obligation,^  exprebs  or 
implied;  except  a  judgment  or  sealed  instrument,  §  382,  Code  Civ.  Prob., 
subd.  1.  See  Matter  of  Warner,  supra.  See  as  to  effect  on  claim  for  eleven 
years'  services.  Matter  of  Meehan,  29  Misc.  167.  This  includes  special 
proceedings,  §  414,  Code  Civ.  ProcJ 

,'  This  covers/therefore,  the  obligation  to  account.  Garvey  v.  N.  Y.  Life  & 
Tru^Co.,  27  N.;j.  St,  Rep.  389;  Matter  of  Van  Dyke,  44  Hun,  3H;'.Matter 
of  Miller,  15  Misc.  556.  See  also  Matter  of  Irvin,  68  App.  Div.  158,  161. 
See  also  Matter  of  Pond,  40  Misc.  66,.  citing  Church  v.  Olendprf,  19,N.  Y. 
St.  Rep.  700,  and  Matter  of  Rogers', Mpra.  But  see  "Supplemental  Notes, " 
post. 

In  Matter  of  Cruikshank,  40  Misc.  325,  a  successor  trustee  sought  to 
compel  an  accounting  by  his  predecessor's  executrix  in  order  to  compel 
payment  of  a  judgment  in  his  favor.  Held,  the  six,  and  riot  the  ten-year 
statute  coritrolled. 

By  guairdians  also.    Matter  of  Van  Derzee,  73  Hun,  532. 
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The  time  runs  from  the  expiration  of  one  year,  for  that  is  the  time  within 
which  account  may  be  required  after  granting  of  letters.  Matter  of  Bradley, 
25  Misc.  261;  Matter  of  Perry,  37  N.  Y.  St.  Rep.  576. 

It  covers  also  obUgation  to  account  of  one  who  administers  an  estate 
as  agent  of  an  executrix.  Matter  of  Waite,  43  App.  Div.  296,  301,  and 
cases  cited.  "  The  trust  arising  out  of  an  agency  is  not  such  as  to  prevent 
the  running  of  the  statute."  Ibid.,  citing  Bvdd  v.  Walker,  113  N.  Y.  637; 
Mills  V.  Mills,  115  N.  Y.  80,  86. 

Application  by  next  of  kin  to  compel  account  under  §  2725.  Matter  of 
Rogers,  153  N.  Y.  316;  Matter  of  Boylan,  25  Misc.  281. 

Time  to  sue  for  a  legacy  or  distributive  share  is  after  expiration  of  one 
year  from  granting  of  letters,  §  1819,  Code  Civ.  Proc.  But  statute  does 
not  run  until  the  representative's  account  is  judicially  settled.  Id.,  and 
Matter  of  Irvin,  68  App.  Div.  158,  159;  Matter  of  Rogers,  supra;  Matter  of 
Watson,  64  Hun,  369.  This  does  not  revive  debts  or  legacies  barred  before 
the  C6de  of  Civil  Procedure  went  into  effect.  Butler  v.  Johnson,  111  N.  Y. 
204.  See  Matter  of  Miller,  15  Misc.  556,  holding  the  six-year  statute  rather 
than  the  ten-year  applicable  to  proceedings  to  enforce  the  payment  of  a 
legacy  or  distributive  share.  See  cases  cited,  pp.  559,  560.  In  Matter  of 
Cooper,  51  Misc.  381,  it  was  held  the  limitation  of  §  1819  applies  to  aictions 
and  not  to  a  proceeding  in  the  Surrogate's  Court  to  compel  payment.  The 
petitioner  was  at  the  time  of  the  accounting  an  infant  duly  cited,  but  no 
guardian  ad  litem  had  been  appointed.  Held,  no  statute  ran  against  her 
until  from  and  after  her  majority. 

Legacy  payable  on  A's  majority.    See  Smith  v.  Remington,  42  Barb.  75. 

An  action  to  estabhsh  a  will,  §  382,  Code  Civ.  Proc,  subd.  6,  which 
also  prescribes  when  statute  begins  to  run. 

As  to  disputed  claims,  the  entry  of  the  order  of  reference  is  the  date 
of  "  the  commencement  of  an  action."  Leahy  v.  Campbell,  70  App.  Div.  127. 

§  1219.  Five  years. — Section  392  of  the  Code  proves  as  follows: 

Caiise  of  action  accruing  between  the  death  of  a  testator  or  intestate,  and  the  granting 
of  letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action  must  be  com- 
menced in  a  court  of  the  state,  by  an  executor  or  administrator,  to  recover  personal 
property,  taken  after  the  death  of  a  testator  or  intestate,  and  before  the  issuing  of 
letters  testamentary,  or  letters  of  administration;  or  to  recover  damages  for  taking, 
detaining,  or  injuring  personal  property  within  the  same  period;  the  letters  are 
deemed  to  have  been  issued,  within  six  years  after  the  death  of  the  testator  or 
intestate.  But  where  an  action  is  barred  by  this  section,  any  of  the  next  of  kin, 
legatees  or  creditors,  who,  at  the  time  of  the  transaction  upon  which  it  might  have 
been  founded,  was  within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned 
on  a  criminal  charge,  may,  within  jive  years  after  the  cessation  of  such  a  disability, 
maintain  an  action  to  recover  damages  by  reason  thereof;  in  which  he  may  recover 
such  sum,  or  the  value  of  such  property,  as  he  would  have  rfeeeived  upon  the  final 
distribution  of  the  estate,  if  an  action  had  been  seasonably  commenced  by  the 
executor  or  administrator. 

Vouchers  not  returned  to  accountant  in  two  years  under  §  2488,  may  be 
destroyed  after  five  years  from  date  of  decree. 
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§  1220.  Four  years.— Section  46,  Dec.  Est.  Law,  formerly  §  2628  of  the 
Code,  provides  as  follows: 

When  purchase  from  heir  protected,  notmthstanding  a  devise. 

The  title  of  a  purchaser  in  good  faith  and  for  a  valuable  consideration,  from  the 
heir  of  a  person  who  died  seized  of  real  property,  shall  not  be  affected  by  a  devise 
of  the  property  made  by  the  latter,  unless  within  four  year's  after  the  testator's 
death,  the  will  devising  the  same  is  either  admitted  to  probate  and  recorded  as  a 
will  of  real  property  in  the  office  of  .the  surrogate  having  jurisdic|;ion,  or  established 
by  the  final  judgment  of  a  court  of  competent  jurisdiction  of  the  state,  in  an  action 
brought  for  that  purpose.  But  if,  at  the  time  of  the  testator's  death,  the  devisee  is 
either  within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  or  in  execution  upon  conviction  of  a  criminal  offence,  for  a  term  less  than 
for  life;  or  without  the  state;  or,  if  the  will  was  concealed  by  one  or  more  of  the 
heirs  of  the  testator,  the  limitation  created  by  this  section  does  not  begin  until 
after  the  expiration  of  one  year  from  the  removal  of  such  a  disabihty,  or  the  de- 
hvery  of  the  will  to  the  devisee  or  his  representative,  or  to  the  proper  surrogate. 

See  Werrwr  v.  Wheeler,  142  App.  Div.  358. 
§  1221.  Three  years. 

An  action  "against  a  representative  brought  to  recover  a  chattel,  or  damages  for 
taking,  detaining,  or  injuring  personal  property,  by  the  defendant,  or  the  person 
he  represents.    §  383,  Code  Civ.  Proc,  subd.  4. 

Former  §  2751  of  the  Code  giving  an  executor  or  creditor  three  years 
in  which  to  obtain  a  sale  of  land  decreed  to  have  been  fraudulently  con- 
veyed by  the  decedent,  has  been  repealed. 

§  1222.  Two  years. — When  conveyance  of  decedent's  realty  under 
art.  3,  title  3,  not  to  affect  purchaser  or  mortgagee  from  lien.  Section  2714, 
Code  Civ.  Proc. 

Section  1902  of  the  Code  provides  that  where  a  person  dies  leaving  next 
of  kin  and  his  death  was  due  to  negligence,  his  executor  or  administrator 
must  commence  an  action  for  damages  within  two  years  after  his  death. 

§  1223.  Eighteen  months. — Section  391  of  the  Code  provides  that 
where  a  person  dies  without  the  State,  a  period  of  eighteen  months  after 
letters  are  issued  upon  his  estate  are  excluded  from  the  running  of  the  statu- 
tory time  to  commence  an  action  against  an  executor  or  administrator 
upon  a  cause  of  action  existing  at  the  decedent's  death. 

Application  to  Sell  lands  to  pay  decedent's  debts.  Section  2702,  Code 
Civ.  Proc.  Time  runs  from  granting  of  letters.  Ibid.  See  as  to  letters 
granted  three  years  before  present  Code,  O'Flynn  v.  Powers,  136  N.  Y. 
412.  / 

Judicial  settlement  contemplated  as  basis  for  disposition  of  decedent's 
realty  under  §  2702. 

Section  1844  of  the  Code  sets  the  same  limit  if  and  after  N.  Y.  letters 
issue  for  action  imder  §  101,  Dec.  Est.  Law,  against  heirs  and  devisees. 
See  1  year  Umitation  below  if  no  letters  issue.  See  also  §  1858  as  to  opera- 
tion of  infancy  of  a  party.    If  transfer  tax  not  paid,  penalty  added. 

Section  1380  of  the  Code  provides  a  three-ye'ar  period  within  which 
execution  may  not  be  issued  against  the  decedent's  estate  and  continues 
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the  lien  of  a  judgment  for  one  year  an^  six  months  after  his  death  not- 
withstanding the  previous  expiration  of  ten  years  from  the  filing  of  the 
judgment  roll.  / 

§  1224.  One  year.: — ^Action  by  legatee  or  distributee  against  executor 
or  administrator  to  compel  payment.  Year  rims  from  date  of  letters.  Sec- 
tion 1819  of  the  Code.  But  "the  cause  of  action  is  deemed  to  accrue  when 
the  executor's  or  administrator's  account  is  j|Udicially  settled  ^d  not 
before." 

Action  against  heirs  aad  devisees  imder  §  101,  Dec.  Est.  Law.  Year 
from  death  if  no  letters  have  issued  in  New  York.  Section  1884,  Code 
Civ.  Proc. 

Sales  on  "credit"  for  one  year  under  §  2684. 

To  pay  legacies,  unless  notice  to  creditors  sooner  published,  under  §  2688. 

Compulsory  or  voluntary  accounts  by  executors,  .administrators,  guard- 
ians and  trustees.  Sections  2723,  2724,  but  see  §  2726  permitting  com- 
pulsory accounting  fifteen  days  after  completion  of  publication  of  notice 
to  creditors. 

Former  §  2674  of  the  Code  provided  that  one  year  after  a  temporary 
administrator  has  been  appointed,  he  may  have  an  order  directing  him 
to  pay  decedent's  debts.  Now  §  2599  allows  it  at  any  time  after  complete 
publication  of  lyjtice  to  creditors. 

Former  §  2635  of  the  Code  provided  that  the  Surrogate  shall  retain  in 
his  possession  every  will  filed  in  his  office  for  one  year  after  it  has  been 
recorded.  It  is  now  repealed.  Section  2620  provides  it  shall  be  filed  "and 
remain." 

Leases  by  temporary  administrator  made  under  §  2600,  "not  to  exceed." 

If  no  notice  to  creditors  published  and  no  claim  presented  in  one  year 
representative  protected  under  §  2678. 

§  1225.  Six  months. — Section  2748  of  the  Code  directs  that,  where  a 
person  entitled  to  a  legacy  or  distributive  share  is>  unknown,  a  decree 
directing  distribution  must  provide  for  the  payment  of  such  legacy  to  the 
county  treasurer  at  the  expiration  of  six  months  from  the  time  the  decree 
is  made,  or  the  time  when  the  share  is  made  payable. 

Period  during  which  to  advertise  for  creditors.    Sections  2677  and  2598. 

Sections  2677-2678  of  the  Code  provide  for  the  publication  for  six 
months  of  a  notice  to  persons  claiming  against  the  decedent. 

If  transfer  tax  paid,  discount  securable. 

§  1226.  Three  months. — 'Under  §  2681,  short  statute  on  rejected  claim. 
May  be  two  mcaiths  after  a  part  of  claim  becomes?  due.  Effect  of  non- 
residence  of  representative;  Hq,ydm  v.  Pierce,  144  N.  Y.  512.  Time  runs 
from  rejection  if  debt  is  then  due.  Wintermeyer  y.  Sherwood,  77  Hun,  193. 
If  not  then  due  it  runs  from  first  day  any  part  becomes  due. 

See  as  to  infancy  of  claimant,  Matter  of  Casfiman,^  62  Misc.  598,  citing 
McKnight  v.  City  of  N.  Y.,  186  N.  Y.  35.  See  Matter  of  Brooks,  65  Misc. 
439. 

Statute  cannot  be  evaded  bychajnging  form  of  claim.,   Titus  v."  Poole, 
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145  N.  Y.  414.    This  short  statute  covers  claims  for  funeral  expenses  paid.' 
Koon's  V.  Wilkin,  2'App.  Div.  13. 

Referee's  report  confirmed  as  of  course  if  Surrogate  has  not  acted.'  Sec- 
tion 2536.  After  qualifying  application  for  appointment  of  inventory- 
appraisers  under  §  2665. 

After  probate  or  letters,  if  no  notice  to  creditors  is  published,  proceed- 
ing may  be  brought  to  compel  payment  of  debt,  legacy,  etc.,  under  §  2687. 

§  1227.  Sixty  days. — From  fiUng  a  petition,  process  must  be  served 
o^  its  publication  cbmmenced  if  time  to  begin  proceeding  is  subject  to  a 
statute  of  limitations,  1 2518.  ' 

After  letters  issue,  undertaker's  right  to  compel  payment  under  §  2686. 

§  1228.  Four  weeks. — Time  of  pubUcation  of  citation  under  §  2528. 

§  1229.  Thirty  days. — Notice  to  creditors  where  Umited  administrator's 
bond  is  to  be  given  under  §  2591. 
.    Time  to  appeal  from  Surrogate's  decree  or  order.     Section  2756. 

§  1230.  Twenty  days.-^Prior  to  return  day — service  of  citation  by 
mail  on  creditors  (when  number  exceeds  fifty)  under  §  2525. 

Before  return  day — ^personal  service  of  citation  without  the  State. '  Sec- 
tion 2529. 

Not  exceeding.  Time  to  give  new  or  additional  sureties  under  §§  2578, 
2580. 

§1231.  Fifteen  days. — Time  for  executor  to  qualify,  or  renounce 
under  §  2627. 

Or  may  be  five  days  after  determination  by  Surrogate  on  objections  filed. 

§  1232.  Ten  days. — After  probate  of  nonresident's  will,  or  issuing 
letters,  original  or  ancillary,  on  nonresident's  will  or  estate— the  Surrogate 
under  §  2489  must  transmit  to  Secretary  of  State  a  certified  copy  of  will 
or  letters. 

After  letters  of  adrhinistration  issue  to  a  county  treasurer — certified  copy 
must  be  transmitted  to  State  Comptroller.  ■ !  .  f 

Before  return  day — service  of  citation  in  "any  other  county  of  the 
State."    Section  2529. 

Notice  of  apphcation  for  temporary  administration — ^may  be  shortened 
to  not- less  thaii  2  days.    Section  2596. 

'  §  1233.  Eight  days.- — Before  return  day — service  of  citation  within 
the  County.    Section  2529.  i  — 

SUPPLEMENTAL   NOTES  AS  TO    EFFECT  ON    ESTATE  OF  SUNDR-^'  CONDITIONS 

Where  cause  of  action  accrues  between  death  of  testator  or  intestate 

and  the  grant  of  letters.    See  §  3fe,  Cbde  Civ.  Proc. 
iEffect  of  bankruptcy  proceedings.    Von  Sachs  v.  Kretk,  72  N.  Y.  548.  ■ 
Disabilities  which  pre-vfeht  running  of  statute.    Section  396,  Code  Civ. 

Proc.    E.  g.,  "  infancy.*' '  Matter  of  Cashman,  62  Misc.  598,  and  cases  cited; 

Maker  of  Brooks,  71  Mike.  Vyi;  Matter 'of  Pond,  40  Misc.  '66';  MaMer  of 

Rogers,  153  N.  Y.  316. 
'Effect  of  nonresidenifie.    Sections  390;  401;  Code  Civ.  Proc. 
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Effect  of  nonresidence  does  not  cover  mere  absence.  Hart  v.  Kip,  148 
N.  Y.  306. 

Effect  of  death  without  the  State.    Section  391. 

Effect  of  death  within  the  State.  Section  403 ;  Hall  v.  Brennan,  140  N.  Y. 
409. 

Effect  of  death  before  Umitatioii  rUiis.-  iSettion  402. 

How  to  compute  periods  of  limitations.    Section  415,  Code  Civ.  Proc. 

Statute  does  not  begin  to  run  in.  favor  6f  wrongdoing  trustee  until  he 
openly,  to  the  beneficiary's  knowledge,  renounces,  disclaims  or  repudiates 
the  trust,  hammer  v.  Stoddard,  108  N.  Y.  672;  Merriit  v.  Merritt,  32  App. 
iJiV;  4:4:2;'Pvinam  Vi  Lincoln  S.  D.  Co.,  49  Misc.  578;  and  cases  cited.  See 
Matter  tfWood  (exec,  of  dec'd  exec),  70  Misc.  467,  and  cases  at  p.  471j 
But  as  against  a  trustee  ex  malefido,  the  statute  runs  from  the  commission 
of' the  wrong.    Ibid. 

Sa'me  as  to  general  guardian.    Matter  of  Canvp,  50  Hun,  388. 

Same  as  to  executor.  Matter  of  Ashheim,  185  N.  Y.  609,  aff'g  111  App. 
Div.  176.  .  ;i 

Same  as  to  administrator.    Matter  of  Williams,  57  Misc.  573;  Matter  of 
McNally,  68  Misc.  8;  TreadweUv.  Clark,  190  N;  Y.  51,  60.         : 
'  Nor  does  it  begin  to  run  in  favor  of  negligent  executor,  imtil  the  occur- 
rence of  the  negUgent  or  wrongful  act  complained  of.     Harrington,  v. 
Keteltas,  92  N.  Y.  40.  .  -     .■  '  ■ 

Statute  does  not  nm  against  representative  to  whom  decedent  was 
indebted  during  time  between  death  andfirst  judicial  settlement.   O'Flynn 
v.  Powers,  136  N.  Y.  412;  MaMer  ofMacomber,  2  Conndly,  278. 
■    This  does  not  include  debt  duei  third  party  but  assigned  to  representative. 
Matter  of  Rabbins,  7  Misc.  2Q4:i  j; 

Statute  does  not  run  in  favor  of  heir  or  devisee  of  a  debtor  during  thiree 
years  after  debtor's  death.  Section  1844,  Code  Civ,  Proc.  A.dams  v. 
Fasse«,  149  N.  Y.  61. 

' '  Statute  does  not  run  in  favor  of  representative  into  whose  hands  assets 
have  come  for  which  he  has  never  accOuntedj  and  he'  has  nOt  renounced 
tlie  trust  or  been  discharged.    Matter  of  Taylor,  30  App.  Div.  213. 

Nor  against  creditor  who  presents  claim  which  is  not  disputed,  though 
accoiuntingis  delayed  nine  years.    Matter. of  Harmon,  46  Misc..  229. 

If  a  trustee  pleads  the  statute,  he  must  show  the  lapse  of  the  statutory 
peribd  sitice  the  repudiation  of  the  trust  and  must  so  plead  specifically. 
Matt'ir  of  Meyer,  98  App-  Div.  7,  and  cases  examined.  Matter  of  Ashheim, 
111  App.  Div.  176,  aff'd  185  N.  Y.  609;  Matter  of  Anderson,  122  App.  piv. 
453. 

It  9eems  'no  statute  of  liitiit'ations  "runs  Against  collecting  the  transfer 
taxi  Laws  189^9,  chap.'737i  r^troacts  to  remove  a.  prior  limitation.  '  Mdt- 
iefo/Afoewcfe,  39  Misc.  480. '  .  .  ■ 

N.  B.  It  Is  always  the  duty  of  One  representing  an  estate  or  trust  fund 
to  plead  and  urge  the  Statute  of  Limitations*)  -    , . 


CHAPTER  II 

THE   NEW   FEDEBAL   INHEKITANCE   TAX 

§  1234.  The  new  Act,  "to  increase  the  revenue  and  for  other  purposes," 
adopted  by  Congress  and  approved  September  8,  191'6,  contains  in  Title  II 
thereof  provisions  for  an  Estate  Tax  which  correspondsi  to  our  Transfer 
Tax,  but  the  amount  is  to  be  levied,,  collected  by  and  paid  to  the  Federal 
Government.  The  provisions  are  contained  in  Title  II,  §§  200  to  212„both 
inclusive.  The  Federal  Act  of  1898,  Revenue  Law,  |§  29-30  was  printed  in 
Jessup's  Surrogate  Practice,  First  Ed.,  1899,  and  should  be  referred -to, 
pages  1048  et  seq.,  particularly  the  treasury  decisions  printed  at  page 
1054.    1 

§  1235.  Definitions. — ^The  Title  commences  with  definitions  of  certain 
terms  therein  which  must  be  considered  in  connection  with  the  regulations 
which;  the  Commissioner  of  Internal  Revenue  with  the  approval  of  the  Sec^ 
retary  of  the  Treasury  is  authorized  by  §  212  (below)  to  make.  His  discre- 
tion is  comprehensive  to  naake  regulations  and  to  prescribe  and  require  the 
use  of  such  books  and  forms  as  "he  may  dfeem  necessary"  to  carry  out  the 
provisions  erf  this  Title.  It  is  obvious  that  the  spirit  in  which  the  extent  of 
the  powers  thereby  granted  will  be  upheld  by  th«  court  is  the  same  which 
has  marked  the  exercise  of  similar  powers  in  respect  to  the  assessment  and 
collection  of  the  Income  Tax. 

§  200.     That  when  used  in  this  tide' — 

The  term  "person"  includes  partnerships,  corporations,  and  associations; 

The  term  "United  States"  means  only  the  States,  the  Territories  of  Alaska  and 
Hawaii^  and  the  District  of  Columbia; 

Thaterm  "executor"  means  the  executor  or  administrator  of  the  decedent,  or, 
if  there  is  no  executor  or  administratof,  any  person  who  takes  possession  of  any 
property  of  the  decedfent;  and 

The' term  "colleetor"  means  the  collector  of  internal  revenue  of  the  district  in 
which  was  the  domicile  of  the  decedent  at  the  time  of  his  death,  or,  ifr  there,  was 
no  such  domicile  in  the  Uni<bed  States,  then  the  Golle.ctQr  of  the  district  in  wUch 
is  situated  the  ^part  of  the  gross  estate  of  the  decedent  in  the  United  States,  or, 
,  if  such  part  of  the  gross  estate  is  situated  in  more  than  one  district,  then  the  col- 
lector of  internal  revenue  at  Baltimore,  Maryland. 

§  1236.  The  tax  sliding  scale  rate. — ^The  discussion  under  the  Transfer 
Tax  in  regard  to  the  sliding  scale  adopted  by  the  State  of  New  York  is  per- 
tinent to  an  examination  of  the  provisions  of  the  Federal  Act.  Section  201 
provides  the  new  rate  of  the  Federal  Tax  and  reads  as  follows: 

§  201.  That  a  tax  (hereinafter  in  this  title  refeired  to  as  the  tax),  equal  toi  the 
oRowing  percentages  of  the  value  of  the  net  estate  to  be  determined  as  provided 
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in  section  two  hundred  and  three,  is  hereby  imposed  upon  the  transfer  of  the  net 
estate  of  every  decedent  dying  jtfter  the  passage  of  this  Act,  whether  a  resident  or 
non-readent  of  the  United  States: 

One  per  centum  of  the  amount  of  such  net  estate  not  in  excess  of  $50,000; 

Two  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $50,000  and  does 
not  exceed  8150,000; 

Three  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $150,000  and 
does  not  exceed  $250,000; 

Four  per  centum  of  the  amount  Iby  which  such  net  estate  exceeds  $250,000  and 
does  not  exceed  $450,000; 

Five  per  centum  of  the  amoimt  by  which  such  net  estate  exceeds  $450,000  and 
does  not  exceed  $1,000,000; 

Six  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $1,000,000  and 
does  not  exceed  $2,000,000; 

Seven  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $2,000,000 
and  does  not  exceed  $3,000,000; 

Eight  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $3,000,000 
and  does  not  exceed  $4,000,000; 

Nine  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $4,000,000  and 
does  not  exceed  $o,000,000;  and 

Ten  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $5,000,000. 

In  such  a  matter  of  an  involved  tax  with  a  sliding  scale  the  meaning 
could  have  been  made  plainer.  For  example,  it  is  obvious  that  the  first 
amoimt  leviable  of  one  per  centum  is  leviable  upon  the  amount  of  the  "net 
estate"  if  such  "net  estate"  is  not  in  excess  of  $50,000.  In  respect  to  the 
next  two  per  cent  rate,  it  is  obvious  that  that  two  per  cent  is  estimated 
upon  the  sum  of  $100,000  as  a  limit,  so  that,  if  the  "net  estate"  was  exactly 
$150,000  the  tax  would  be  one  per  cent  on  the  first  $50,000  and  two  per 
cent  on  the  next  $100,000.  Then  applying  the  additional  sliding  scale 
and  the  exemptioris  and  deductions  below  we  can  submit  the  table  of  the 
rate  payable  to  the  Federal  Government  in  addition  to  any  other  tax. 
See  §  1237  below.    The  burden  of  the  tax,  it  will  appear,  is  excessive. 

§  1237.  How  value  gross  estate  determined. — ^The  provisions  of  the 
Act  are  drastic  and  farreaching.  None  of  the  differentiations  that  ap- 
ply in  fixing  the  State  tax  by  the  property  located  here  or  in  another 
State  or  abroad  are  available  or  applicable.  All  this  property,  real  or 
personal,  tangible  or  intangible,  wherever  situated,  is  to  be  listed.  The 
section  reads  as  follows: 

§  202.  That  the  value  of  the  gross  estate  of  the  .decedent  ishall  be  detewiined 
by  mchiding  the  value  at  the  time  of  liis  death  of  all  property,  real  or  personal, 
tangible  or  intangible,  wherever  situated: 

(a)  To  the  extent  of  the  interest  therein  of  the  decedent  at  the  time  of  his  death 
which  after  his  death  is  subject  to  the  payment  of  the  charges  again^  his  e^ate 
and  the  expenses  of  its  administration  and  is  subject  to  distribution  as  4)art  of  his 
estate. 

(b)  To  the  extent  of  any  interest  therein  of  which  the  decedent  has  at  any  time 
made  a  transfer,  or  with  respect  to  which  he  has  created  a  trust,  in  conteipplation 
of  or  intended  to  take  effect  in  possession  or  enjoyment  at  or  after  his  death,  except 
in  case  of  a  bona  fide  sale  lor  a  fair  consideration  in  money  or  money's  worth.  Any 
transfer  of  a  material  part  of  his  property  in  the  nature  of  a  final  disposition  or 
distribution  thereof,  made  by  the  decedent  within  two  years  prior  to  his  death 
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\<rithout  such  a  consideration,  shall,  unless  shown  ,to  the  contrary,,, Jse  deeflied  to 
have  been,  made  in  conteniplation  of  death  within  the  meaning,  of  tjiisi title;  and 

(c)  To  the  extent  of  the  interest.therein  held  jointly  or  as  ^enantp  if ,  th.e,  entirety 
by. the, decedent  and  any  other  person,  ,or  deposited  in  banlj^,  or ,ptb,er  ipst^itutions 
in  their  joint  names  and  payable  to, either  or  the  survivor,  except  sucjj  part  thereof 
as  may  be  shown  to  have  originally  belonged  to  such  other  person  apd  never  to 
have  belonged  to  the  decedent.       f;:        ,  ;,  ,      ,.     , 

For  the  purpose  of  this  title  stock  in  a  domestic  corporation  owngd.  and  ,l^?ld  by 
a  non-resident  decedent  shaU,  be  j deemed  property  within,  the.  United.  Staftes,  and 
any  property  of  which  the  decedent  has  made  a  transfer,  or/v^th  respect  .^pt  which 
he  has  created  a  trust,  within  the  meaning  QfiS\il:)dixisiof,  (b)  of  thi?  section,  shall 
be  deemed  to  be  situated  in  the  United  States,  if  goiSitjaated  ei|;her  at  the  ti^me  of 
the  transfer  or  the  creation  of  the  trust,  or  at  the  .time,  pf  the  decedent's  death. 

As  to  subdivision  (a),  it  may  be  suggested  that  some' litigation  may 
ensue  if  the  decedent  should  have  resorted  to  the  device  of  protecting 
beneficiaries  by  instrumpnts  which  put  them  in  the  position  of  creditors 
and  enable  them  to  collect  on  such  instruments  as  enforceable  promises 
of  the  decedent  so  long  as  they  do  not  contravene  the  spirit  and  intent 
of  the,  next  subdivision.  ,    " 

The  next  subdivision  evidently  intended  to  counteract  any  such  device; 
but  nevertheless  makes  it  possible  for  a  decedent  to  effectuate  a  bona  fide 
transfer  for  a  fair  consideratito  in  "money's  ivorth,"  provided  that  it  does 
not  on  its  face  or  as  a  matter  of  law  amount  to  a  disposition  "intended  to 
take  effect"  in  possession  or  enjoj»lnent  at  or  after  his  death.  Assuming 
that  such  transaction  Were  made  for  "ilioney's  worth,"  the  mere  failure 
of  the  parties  with  whom  the  decedent  so  contracted  to  enforce  the  obli- 
gation inter  wwos  "woiild  not  necessarily  render  it  obnoxious  to  this  {yata- 
graph,exbept  under  the  two-year  clause  at  the  end' thereof  which  would 
jput  the  burden  on  the  claimant,  but  only  if  the  disposition  or  distribution 
contemplated  by  the  section  is  shown  to  have  been  made  "without  suoh 
a  consideration,"  that  is,  in  consideration  of  money  or  "money's  worth." 
'  As  to  the  third  subdivisioti  (c),  it  is  a  fairer  subdivision  with  ifespect 
to  these  joint  accounts  payable  to  either  or  the  sui'vivor  than  the  New 
York  sta,tute  in  that  it»  does  not  subject  the  original  depositor  who  stir- 
vives  to  mdi-e  than  the  burden  of  showing  his  title  to  such  part  of  his  de- 
posit as  he  originally  made  and  which  "never  belonged  to  the  decedent." 
The  words  in  this  section  "domestic  corporation,''  must  be  interpreted 
as  corporations  incorporated  in  the  United  States,  that  is,  anyijone  of  the 
'United  States,  the  Territories  of  Alaska  or  Hawaii  or  the  District  of  Colum- 
bia, and  the  wqrd  "nonresident"  must  refer  to  someone  residing  without 
the  bound^iries  pf  any  one  of  those  States,  Territories  or  the  District  of 
-Golumbia.   •      .■.■■  .,,:.,,.,.    ,   ,,       .,'.   -   ...   .'V' 

§  1238.  Value  of  the  net  estate.— The  words  "net  estate"  used, in |  201 
■v^^here  the  sHding  scale  of  tax  is  prescribed' is  defined  in  §  20S  which  reads 
asjfbllows: 

. .;          §  203.    That  for  the  purpose  of  th'ej^ax  the, value jpf  the  net  estate  shall  be  de- 
termined:    I'i         ,..,     ,  .'     i    ,..::.,,,,   i  ,1, 

(a)  In  the  case  of  a  resident,  by  deducting  fi;om,the  value  pf  the,  gross  estate — 
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(1)  Such  amounts  for  funeral  expenses,  administration  expenses,  claims  against 
the  estate,  unpaid  mortgages,  losses  incurred  during  the  settlement  of  the  estate 

•  ■  arising  from  fires,  storms,  shipwreck,  or  other  casualty,  and  from  theft,  when 
such  losses  are 'not  compensated  for  by  insurance  or  otherwise,  support  during 
the  settlement  of  the  estate  of  those  dependent  upon  the  decedent,  and  such  other 
charges  against  the  estate,-  as  are  allowed  by  the  laws  of  the  jurisdiction,  whether 
within  or  without  the  United  States,  under  which  the  estate  is  being  administered, 
and 

(2)  An  exemption  of  $50,000; 

(b)  In  the  case  of  a  nonresident,  by  deducting  from  the  value  of  that  part  of  his 
gross  estate  which  at  the  time  of  his  death  is  situated  in  the  United  States  that 
proportion  of  the  deductions  specified  in  paragraph  (1)  of  subdivision  (a)  of  this 
•  section  which  the  value- of  such  part  bears  to  the  value  of  his  entire  gross  estate, 
wherever  situated.  But  no  deductions  shall  be:  allowed  in  the  case  of  a  nonresident 
unless  the  executor  includes  in  the  return  required  to  be  filed  under  section  two 
hundred  and  five  the  value  at  the  time  of  his  death  of  that  part  of  the  gross  estate 
of  the  nonresident  not  situated  in  the  United  States. 

It  is  obvious  that  thq  cleductions  that  may  be  made  in  order  to  reach 
the  "net  estate"  include  certain  allowances:  which  would  not  be  allowed 
in  fixing  the  State  transfer  tax.  The  crucial  point  for  the  one  administer- 
ing the  estate  to  bear  in'  mind  is  that  the  net  estate  is  to  be  determined  as 
of  the  date  of  the  judicial  settlement  of  the  estate,  because  it  includes 
deductions  for  losses  incurred  during  the  settlement  of  the  estate  for  the 
reasons  arising  from  the  causes  specified  in  the  section's  subdivision  (1) 
and  the  deduction  of  the  support  during  the  settlement  of  the  estate  of 
those  dependent  upon  the  decedent.  "And,"  not  "or,"  "such  other 
charges  against,  the  estate  as  are  allowed  Ijy  the  laws  of  the  jurisdic- 
tion .  .  .  under  which  the  estate  is  being  administered."  That  is  ^tjO  say, 
whether  it  is  being  administered  within  or  without  the  United  States,  ad- 
dition to  these  express  deductions  any  other  charges  against  the  estate  as 
are  allowed  by  the  local  administration  laws. 

From  paragraph  (2)  of  subdivision  (a)  of  §  203,  it  is  obvious  that  the 
estate  of  a  resident  is  exempted  to  the  extent  of  $50,000  and  that  the  excess 
over  $50,000  is  still  subject  to  the  deductions  set  forth' in  paragraph  (1) 
of  subdivision  (a).  ' 

Subdivision  (b)  of  §  203  is  merely  a ,  provision  for  the  apportionment 
of  the  benefit  of  the  deduction?  between  the  asspts,  in  the  United,  States 
and  those  outside,  and  that  benefit  of  apportioiunent  of  the  deductions 
in  case  of  a  nonresident  estate  is  dependent  upon  disclosure  of  the  gross 
value  of  the  estate,  wherever  situated. 
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The  following  table  will  illustrate  the 

operation 

of  the  tax: 

Gross  estate  of  decedent,  under  §  202 

S  8,600,000 

Exemption  under  §  203,  2 

$      60,000 

Funeral  and  administration  expenses 

350,000 

Unpaid  mortgages 

2,300,000 

Support  of  dependents,  1  year 

20,000 

2,720,000 

Net  estate 

$  5,880,000 

Tax  on  sliding  scale: 

At  one  per  cent  on             $     50>000 

$          500 

At  two  per  cent  on  next         100,000 

2,000 

At  three  per  cent  on  next       100,000 

3,000 

■ 

At  four  per  cent  on  next        200,000 

8,000 

At  five  per  cent  on  next         550,000 

27,500 

At  six  per  cent  on  next        ljO00;0OO 

60,000 

At  s^ven  per  cent  on  next  1,000,000 

70,000 

At  eight  per  cent  on  next    1,000,000 

80,000 

At  nine  per  cent  on  next     1,000,000 

90,000 

At  ten  per  cent  on  Mance    880,000 

88,000 

On  total  net  estate     $5,880,000  $   429,000  $5,880,000 

If  the  Act,  in  §  201,  had  provided  instead  of  a  varying  per  cent  "of  the  amount 
by  which  such  net  estate  exceeds,"  etc.,  that  the  tax  should  be,  e.  g.,  six  per  centum 
if  the  amount  of  such  net  estate  ecceeds,  say  $1,000,000,  and  so  on,  then  the  entire 
tax  in  our  supposed  case  would  have  been  but  $58,800.  The  language  is  dear  and 
unmistakable  afi  it  stands,  and  the  law  is  too  burdensome  to  endure. 

§  1239.  Time  when  tax  payable. — ^This  is  provided  by  §  204  which  reads 
as  follows: 

§  204.  That  the  tax  shall  be  due  one  year  after  the  decedent's  death.  If  the 
tax  is  paid  before  it  is  due  a  discount  at  the  rate  of  five  per  centum  per  annum, 
calculated  from  the  time  payment  is  made  to  the  date  when  the  tax  is  due,  shall 
be  deducted.  If  the  tax  is  not  paid  within  ninety  days  after  it  is  due  interest  at 
the  rate  Of  ten  per  centum  per  annum  from  the  time  of  the  decedent's  death  shall 
be  added  as  part  of  the  tax,  unless  because  of  claims  against  the  estate,  necessary 
litigation,  or  other  unavoidable  delay  the  collector  finds  that  the  tax  can  not  be 
determined,  in  which  case  the  interest  shall  be  at  rate  of  six  per  centum  per  annum 
from  the  time  of  the  decedent's  death  until  the  cause  of  such  delay  is  removed, 
and  thercEtfter  at  the  rate  of  ten  per  centum  per  annum.  Litigation  to  defeat  the 
payment  of  the  tax  shall  not  be  deemed  necessary  litigation. 

In  view  of  the  fact  that  a  judicial  settlement  of  an  estate  is  not  feasible 
in  many  cases  within  twelve  months  of  the  decedent's  death,  although, 
as  elsewhere  noted,  it  is  possible  to  secure  judicial  settlement  within  a  year 
under  the  new  Act  of  1914  in  this  State,  the  practice  will  doubtless  arise 
of,  allowing  an  estimate  of  administration  expenses,  etc.,  in  the  claim  for 
deduction  under  §  203,  subdivision  (a),  paragraph  (1). 

§  1240.  The  representative's  duty.— The  reason  why,  after  the  text  of 
this  book  was  in  type  and  about  to  be  bound,  it  was  deemed  necessary  to 
insert  these  additional  provisions  as  to  the  Federal  Tax,  is  that  every 
representative  receiving  letters  ia  the  State  of  New  York,  or  any  person 
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who  takes  possession  of  any  property  of  a  New  York  decedent,  is  charged 
with  certain  responsibilities  and  duties,  enforceable  under  the  Federal  Act 
and  of  which  he  should  be  advised  as 'a  part  of  his  administrative  responsi- 
biUty.    This  is  provided  by*  section  205  of  the  Act  which  reads  as  follows: 

§  206.  That  the  executor,  within  thirty  days  after  qualifying  as  such,  or  after 
coming,  into  possession  of  any  property  of  the  decedent,  whichever  event  first  oc- 
curs, shall  give  written  Jjotice  thereof  to  the  collector.  The  executor,  shall  also, 
at  such  times  and  in  such  manner  as  may  be  required  by  the  regulations  made 
under  this  title,  file  with  the  collectpr  a  return  under  oath  in  duplicate,  setting 
forth  (a)  the  value  of  the  gross  estate  of  the  decedent  at  the  time  of  his  death,  or, 
in  case  of  a  nonresident,,  of  that  part  of  his  gross  estate  situated  in  the  United 
States;  (b)  the  deductions  allowed'  under  section  two  hundred  and  three;  (c)  the 
value  of  the  net  estate  of  the  decedent  as  defined  in  section  two  hundred  and  three; 
and  (d)  the  tax  paid  or  payable  thereon;  or  such  part  of  such  information  as  may 
at  the  time  be  ascertainable  and  such  supplemental  data  as  may  be  necessary  to 
establish  the  correct  tax. 

Return  shall  be  made  in  all  cases  of  estates  subject  to  the  tax  or  where  the  gross 
estate  at  the  death  of  the  decedent  exceeds  $60,000,  and  in  the  case  of  the  estate 
of  every  nonresident  any  part  of  whose  gross  estate  is  situated  in  the  United  States. 
If  the  executor  is  unable  to  make  a  complete  return  as  to  any  part  of  the  gross 
estate  of  the  decedent,  he  shall  include  in  his  return  a  description  of  such  part  and 
the  name  of  every  person  holding  a  legal  or  beneficial  interest  therein,  and  upon 
notice  from  the  collector  such  person  shall  in  like  manner  make  a  return  as  to  such 
part  of  the  gross  estate.  The  CoUimissioner  of  Internal'  Revenue  shall  make  all 
assessments  of  the  tax  under  the  authority  of  existing  administrative  special  and 
general  provisions  of  law  relating  to  the  assessment  and  collection  of  taxes. 

In  view  of  the  latter  paragraph  of  section  205  it  is  obvious  that  in  any 
case  where  the  estate  of  the  decedent  amounts  to  $60,000,  or.  where  the 
estate  is  that  of  a  nonresident  having  any  property  anywhere  in  the  United 
States  as  that  term  is  defined  in  section  200  above,  a  return  must  be  made. 
Doubtless  the  Collector  will  demand  a  return  in  many  cases  where  the  es- 
tate does  not  amount  to  that  sum,  and  it  is  more  than  likely  that  the  estate 
will  be  put  to  the  burden  of  showing  the  right  to  exemption  on  the  ground 
of  the  quantiun  of  the  estate.  The  last  clause  of  section  205  makes  appli- 
cable the  existing  administrative  special  and  general  provisions  of  law 
relating  to  the  general  assessment  and  collection  of  taxes  and  doubtless 
will  be  deemed  authority  to  apply  the  machinery,  and  red  tape  of  the  In- 
come Tax  Law  to  the  collection  of  this  tax. 

§  1241.  PenaWy  for  no  return. — ^If  no  letters  are  pending  in  this  State, 
or  if,  letters  having  been  granted,  no  return  is  filed  as  provided  in  sec- 
tion 205,  or  if  letters  are  granted  and  a  return  is  made  and  contains  a 
"false  or  incorrect  statement  of  a  material  fact,"  then  it  is  provided  by 
section  206  that  the  collector  or  deputy  collector  "shall  make  a  return 
and  the  Commissioner  of  Internal  Revenue  shall  assess  the  tax  thereon." 
It  is  to  be  assumed  that  if  this  tax  is  arbitrary,  unjust  or  does  not  accord 
with  the  material  facts  concededly  true,  that  it  will  be  subject  to  appeal 
and  reconsideration,  as  any  other  Federal  tax. 

§  206.  That  if  no  administration  is  granted  upon  the  estate  of  a  decedent^  or  if 
no  return  is  filed  as  providted  in  section  two  hundred  and  five,  or  if  a  return  contains 
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a  JaJse  or  incorrect  stjitement  of  ^  matsrial.f^-cti,  thp  collector  or  deputy,  (Sojlectcfi; 
shall  make  a  return  and  the  Commissioner  of  Internal  Revenue  shgjl,  assess  tl^e 
tax  thereon. 

§.  1242.  Payment  of  the  tax.-^This'is  covered  by  section  207,  which  is  as 
follows: 

§  207.  That  the  eixecntor  shall  pay  the  tax  to  the  collector  or  deputy  collector. 
If  for  ariy  re'ason  the  aihount  of  the  tax  cannot  be  ;'fl^termined,  the  pSyrfti^iit  of 
a  sum  of  inohey  sufficient,  in  the  opinion  of  the  collector,  to  discharge  the' tax  shall 
be  deemed  payment  in  full  of  the  tax,  except  as  in  this  section  otherwise  provided. 
If  the  Amount  so  paid  exceeds  the  amount  of  the  tax  as  finally  determined  the 
Commissioner  ojF  Intefnal  Revenue  shall  refund  such  excess  to  the  executor.  If 
the  amount  of  the  tax  as  finally  determined  exceeds  thi  amoimt  so  paid  the  cbm- 
Mdssioiier  sh'all  rfotify  the  exiecutor  of  the  amount  of  sticll  excess.  Froin  the  time 
of  such  notification  to  the  time  of  the  fihal  payment  of  such  excess  piart'of  tlie'tax, 
interest'  shall  be  added' thereto  at  the  fate  of  ten  per  centum  per'annmri,'and'the 
amount  of  such  excess  shall  be  a  Hen  upon  the  entire  grdsfe  estate,  exCefit  such  ']f)art 
thereof  as  liiay  iiave'beeh  sold  to  a  bomi  fide  purchaser  for  a  fair  consideration  in 
rhbney  or  moiey'^  worth. 

'"  The  coUeotor  shall  grkiit  to  the  person  paying  the  ta;x  duplicate  receipts,  either 
of  which  shall  be  sufficient  evidence  of  such  pasrment,  and  shall  entitle  the  executor 
to'be  credited  and  allowed  the  amount  thereof  by' any  court  having  jurisdiction  to 
audit  or  settle  his  accounts. 

This  section  corresponds  generally  to  the  provisiojis  for  .anticipating  the 
tax  and  saving '  the  p^ialty' under  the  New  York  law, '■except  that- the 
amount  to  be  paid  as  a  provisional  pajnuehfris  to  be  fixed  by  the  collector's 
arbitrary  judgment  or  opinion,  whichl.hastwo  results:  in  the  first/ iplace, 
it  Enables  thei  collector  to  fix  a.lump  sum  to  discharge  the  tax  which  shall 
be  dieeriiedpaymefitinfull  of  the  tax  except  as  otherwise  provided)  and, 
in  the  second  place,  when  the  amount;  so -paid;  exceeds  the  amount  of  the 
tax  as !  finally -deteraained  the  Commis^oner  of  Internal  Revenue  is  to  re- 
fund the  excess,  hut' there  is  no  interest  payable  on  suchirefund.  Whereas, 
if  the  amoiint- paid  is  not, equal  to  the  amount  of  the  tax  as  finally  deter- 
mined thelexecutor  must  pay  the  balance  with  interest  fati  ten.'  per  cent  per 
annum,  which  interest  penalty  runs  from  the  tiine  of  notification,  to  the-' 
time  of  the  payment  of  the  excess  so  notified,  so  that  ;the  advantage  of  com- 
pliainoeiwith  ;section.207j  is  as  compared  with. section  204,  that  if.  this 
compromise  with  the  Collector  or  his  deputy  is  made  ibef ore,  the  .year  ex- 
pires, hei  fixes  the  sum  under  section:  207,  the  discount  is  figured  under 
section  204,  and^then  if  the  tax  is  not  finally  determined  as  to  its, amount, 
the  penalties,  which  begin  to  accrue iaftei  one  year  and  ninety  daysj"  but  at ; 
the  rate  of  tep  per  cent  if  rom  the  time  of  the  decedent's  death,  are  not  to  be 
added  as  ;part  of  the' tax,  but  accrue^  and  become  payable  and  are  a  lien  on 
the  gross  [estate  .from  the  time  of  such  notification  to  the  time  of  finalpay- 
ment.  The  duplicate  receipts  grantable  to  the  person  paying  the  tax  are' 
to  be  sufficient  evidence  of  such  payments  and  the  question  will!  doubtless 
re-emerge  as  to  whether  deduction  for  the  Federal  tax  shall  be  allowed, in 
tbe.  settlement  of  tfee.  flet lampunt  of  thei-^^t^te,  subject  tp.,th,e,^tat^tax. 

When  the  first  Federal  taix. of  this  nature  was  laid  this  question  was  de- 
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cided  in  several  cases.  Thus,- for  example,  in  Orange  Countyj  Matter  of 
Curtis,  31  Misc.  83,  it  was  held  that  the  United  States  war  revenue  tax 
could  iiot  properly  bp  deducted,  while  at  the'sanie  tinie,'  in  Cattaraugus 
County,  Matter  of  Irish,  28  iVlisc.  '64^^  andiferle  County,  Matter  of  Meeker, 
26  Misc.  633,  it  was  held  that  this  tax  should  fee  deducted.  The  Appellate 
Division  of  the  First  Department  sustairied  this  last  contention  in  Matter 
of  Ckhon,  64  App.  Div.  504,  and  Matter  of  Vanderbilt,  68  App.  Div.  27,  but 
the  Court  of  Appeals  finally  disposed  of  the  cfiiiestion  in  Matter  of  Gihon,  169 
N;  Y.  443,  holding  that  the  Federal  tax  is  not  to  be  deductedt. because  it 
is  not  a  tax  upon  the  property  transferred  but  upon  the  legatee,  for  the  priyi- . 
lege  of  puqceeding  to  the  property,  an^  is  therefore  payable  out, of  his  partic- 
ular legacy  and' not  out  of  the,  estate,  (^^e.  Matter  of  Daly,  IQP  App.  iPiv. 
373.)  And  so  it  was  decided  in  Matter  of  Kennedy i  20  Misc.  581,  that  a 
legacy  tax  paid  to  another  State  could  not  be  deducted,  although  it  Was 
held  in  Matter  of  Cummings,  63  Misc.  622,  that  where  a  foi:eign  court  had 
first  assumed  jurisdiction  of  ai^  i.estate  and  taxed  it  and  'ordered,  distribution 
afid  the  net.  amount  came  here  and  in  ■syh^it^yer,, manner  \y as  subject  to 
administration  in  our  courts,  they  i  would  be  concluded  by  that  amount 
so  that  in  effect  there  would  have  been  a  deduction  here  of  all  the  amounts 
deducted  there.  The  only  question,  therefore,  under  the  new  Federal  Act 
that  might  secure  a  modification  of  the  rule  in  the  C/ihori  case  is  that  the 
liability  for, the  tax  is,  upon,;the  represent^tj,yp;  !t];ia,t  while,  it, is  still. q-,,tax 
upon,  the  transfer  it  is  not  laid  upon  the, several  ishares,,,but,it  is  on  :the 
estate.  It  is  the  decedent's  property;  ascertained  in  administration  in  the 
state  court;  that  is  the  subject  of  the  tax.  The,  "gross  estate"  qJl4  the  '.'net 
estate"  and  the  "executor','  which  indujies  "aflministflatipn"! linger. sec- 
tion 200  are  indicative  of  the  scheme  of  theAct.which  is  to  lay  the  tax  upp^i^ 
the  .estate  afud  not  upon  the,  seyera]„6hares.  .This  js  borne  outiby  the  tp^ap^, 
ury.  decisions  under  the  old,  Act,  many, of  wh^ch  rel£!,j;ed  to  hp^,  values  pf  i 
"distribution";  shares  should, be .neqljoned  (see  Nps,. ^0188,  ,2Q444) ,  value 
of  [gift  of  an  annuity  (^ep^  No.  20421),  value  of  Iwturje  intgrestg  (see  No. 
2,0455),  deduction  of  tax  fronjeach  legacy,  (see  No.  2p461)„  bequest;,  pf 
goyernment  bonds  (see  No.  207i91).  ,.  ',,;!-;,,;;  ,.  r/Kli^- 
§  1243.  Colliection  by  court  proceedingg.^t  Jia,?. been  nptied  above  thati 
the  tax,  is  due  one  year,  ^fter. death  fnd  if  not  paid  within  ninety  days  after 
that  tiipe  the  ten.  per  cent  penalty  accrues,  ;dating  b^pl^  tothe  ,tim,e,of  death, 
Butithe  collector  may  act  be;foi;eithat.piiie,ty,  days  expires.  This.i^  by  .yiriu.e: 
of  section  208  which  needs  no  elaboration,  and  read§ias  fp|llp)ws:,., 

•  §  208.     That  if  the  tax  herein  impoBed  ia^not  paid  within  .sixty  days,  after  it  is 
'due,  the  collector  shall;  unless'  there  is  reasonable  cause  for  further,  delay,  com- 
mence appropriate  proceeSdings.in  any  court  of  the  United, States,, in,  the=  name  of 
the  United  States,  to  subject  the  property  of  the  decedent  to  be  sold  under  the 
•      judgment  or  decree  of  the  court.  <;From  the  proceeds  ofisuch  sale  the  amount  of 
the  tax, '  together  with  jthe  costs  andi  expenses  of  every  description  to  be  allowed 
by  Hie'  court,  shall  be  first  paid,  and, the  balance  shall  be, deposited  according  to 
.,    the  order  of  the  court,  to  be  paid  under  lits  direetiqn  to.the  person, entitled  thereto. 
If  the  taxior  iny  part  thefeof  is  paid  by,  or  coUedted ,out  of  that  part. of  the, estate 
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passing  to  or  in  tlie  possession  of,  any  person  other  than  the  executor  iw  hie  capaeity 
as,  such,  such  person  shall  be  entitled  to  reimbursement  out  of  any  part  of  the 
estate  still  undistributed  or  by  a  just  and  equitable  contribution  by  the  persons 
whose  interest  in  the  estate  of  the  decedent  would  have  been  reduced  if  the  fax 
had  be^n  paid'  before  the  distribution  of  the  estate  or  whose  interest  is  subject  to 
equal  or  prior  liability  for  the  payment  Of  taxssj  debtSj  or  other  charges  against 
the  estate,  it  being  the  purpose  and  intent  of  this  title  that  3o  far  as  iS'  practicable 
and  unless  otherwise  directed  by  the  will  of  the  decedent  the  tax  shaU  be  paid  otU 
f>f  the  estate  before  Us  distribution. 

§  1244.  Lien  of  the  tax. — This  is  provided  by  section  209  which  reads 
as  follows: 

§  209.  That  imless  the  tax  is  sooner  paid  in  full,  it  shall  be  a  lien  for  ten  years 
upon  the  gross  estate  of  the  decedent,  except  that  such  part  of  the'  gross  estate  as 
is  used  for  the  payment  of  charges  against  the  estate  and  expenses  of  its  adminis- 
tratip&t  allowed  by  any  court  having  jurisdiction  thereof,  shall  be  divested  of  such 
liep. 

If  the  decedent  makes  a  transfer  of,  or  creates  a  trust  with  respect  to,  any  prop- 
erty in  conteinplation  of  or  intended  to  take  effect  in  possession  or  enjtiylnent  at 
or  after  his  death  (except  in  the  case  of  a  bona  fide  sale  for  a -fair  consideration,  ia 
■  money  or  money's  worth)  and  if  the  tax  in  respect  thereto  is  not  paid  when  due; 
the  transferee  or  trustee  ^hall  be  personally  liable  for  such  tax,  and  such  property, 
to  thei  extent  of  the  decedent's  interest  therein  at  the  time  of  such  transfer,,  shall 
be  subject  to  a  like  lien,  equal  to  the  amount  of  such  tax.  Any  part  of  such  property 
sold  by  such  transferee  or  trustee  to  a  bona  fide  purchaser  for  a  fair  consideration 
in  money  or  money's  worth  shall  be  divested  of  the  lien,  and  a  like  lien  shall  then 
attach  to  all  the  property  of  such  transferee  or  trustee,  except  any  part  sold  to  a 
bona  fide  piu'chaser  for  a  fair  consideration  in  money  or  money's  worth. 

The  language  of  this  section  appears  to  strengthen  our  contention,  above 
put  forward,  that  the  tax  is  a  tax  on  the  estate  and  not  upon  the  distrib- 
uttee's  or  legatee's  interest,  because  the  provision  that  there  shall  be  a  lien 
is  further  limited  in  respect  to  property  Which  the  decedent  had  transferred 
by  the  word  that  such  property  "to  the  extent  of  the  decedenit's  interest 
therein  at  the  time  of  such  transfer  shall  be  subject  to  a  like  lien." 

§  1245.  Penal  provisions^ — Section  210  is  drastic  and  vests,  we  humbly 
submit,  an  excessive  discretion  in  the  Commissioner,  collector,  any  law 
officer  of  the  United  States,  or  his  duly  authorized  deputy  or  agent,  tjie 
basis  of  whose  requisition  for  estate  papers  is  apparently  his  mere  desire  to 
examine  the  particular  paper  or  record  or  file  containing  or  supposed  to 
contain  any  information  concerning  the  estate  of  the  decedent  and  tends 
to  introduce  into  the  administration  of  estates  the  most  extreme  inquisito- 
rial processes  imaginable. 

§  210.  That  whoever  knowingly  makes  any  false  statement  in  any. notice  or 
return  required  to  be  filed  by  this  title  shall  be  liable  to  a  penalty  ai  not  exceeding 
$5,000,  or  imprisonment  not  exceeding  one  year,  or  both,  iu  the  discretion  of  the 
court. 

Whoever  fails  to  comply  with  any  duty  nnposed  upon  him  by  section  two  hundred 
and  five,  or,  having  in  his  possession  or  control  any  record,  file,  or  paper,  containing 
or  supposed  to  contain  aUy  information  concerning  the  estate  of  the  decedent,  fails 
to  exhibit  the  same  upon  request  to  the  Commissioner  of  Internal  Revenue  or  any 
collector  or  law  officer  of  the  United  States,  or  his  duly  authorized  deputy  or  agent, 
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who  desires  to  examine  the  same  in  the  performance  of  his  duties  under  this  title, 
shall  be  liable  to  a  penalty  of  not  exceeding  $500,  to  be  recovered  with  cbsts  of 
suit,  in  a  civil  action  in  the  name  of  the  United  States. 

§  1246.  Additional  provisions. 

§  211.  That  all  administrative,  special  and  general  provisions  of  law,  includ- 
ing the  laws  in  relation  to  the  assessment  and  collection  of  taxes,  not  heretofore 
specifically  repealed  are  hereby  made  to  apply  to  this  title  so  far  as  applicable 
and  not  inconsistent  with  its  provisions. 

§  212.  That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  make  such  regulations,  and  prescribe  and  require 
the  use  of  such  books  and  forms  as  he  may  deem  necessary  to  carry  out  the  provi- 
sions of  this  title. 


FORMS 

I*REPARED  BY  MR.  REDFIELD. 


Note,  Compare  the  "forms"  with  the  '"precedent,"  if  any,  in  the  teit,  [See  section 
refgrenpes  under  each  number.]  The  Code  section  rfeferences  have  been  amended  to  date 
and  the  forms  amended  where  required  or  possible.    H.  W.  J. 

No.  1. 

[See  §38.] 

■^  '  '        Certificate  of  Disqualification  of  Surrogate. 

[Title  of  the  proceeding.]  ■  - .    ; 

I,  O.  T.  C,  hereby  certify,  that  I  am  the  surrogate  of  county,  N.  Y.,  and 

that  I  am  rela,ted  .by  affinity  [or,  consanguinity]  to  one  of,  the  executors  na,iiied  in  the 
will  I  of  the  above-named  deceased,  and  who  isialso  one  of  the  petitioners  named  in  the 
within  petition  [hire:  specify  facts  of  relationship];  and,  for  the  reason  aforesaid,  I  have 
no  jurisdiction  in  this  matter.  ■■:■.■' 

Wherefore,  pursuant  to  section  2479  pf  the  Code,  of  Civil  Proeedtire,  I  hereby  des- 
ignate Hon.  E.  W.,  the  surrogate  of  the  adjoining  county  of  ,  to  act  in  my  place 
in  the  said- matter. 

[Date.]  /'.  [Signature.] 

No.  2. 

[SeiB  §  38.] 

Establishing  Authority  of  Another  Ofiicer  to  Act'aS  Surrogate. 

I.  Petition. 

To  the  [Supreme]  Court  of  the  State  of  New  Yprlc: 

The  petition  of  R.  Y.  B.,  of  the  [town]  of        ^      '     ,  in  the  county  of  and 

State  of  New  York,  shows: 

I.  That  C.  H.,  late  of  the  town  of  » in  the  county  of  ,  and  State 
of  New  York,  died  on  the  ,.'  day  of  •,  ,  leaving  his  last  will  and  tes- 
tament, by  which  your  petitioner  vas  appointed  the  executor  thereof.  "' 

II.  That  your  petitioner  has  presented.a  petition  to  the  surrogate's  court  of  the  couhity 
of   i  ,  asking  that  said  will  be  pjcpyed  and .  letters  testamentary  granted 

.therepn.i  Your  petitioner  is  informed  and  advised,  that,  0.,  T.  C,  the  surrogate  of  said 
county,  cannot  act  as  surrogate  in  the  matter,  for  the  reason,  as  ajjpears  by  the  certificate 
of  said. surrogate  hereto  annexed^  that  [here  state  cause  briefly.]  .  * 

Wherefore,  your  petitioner  prays,  that  an  order  may  be  made  by  this  court  estab- 
lishing these  facts,  and  establishing  the  authority  of  the  [naming  officer  mentioned  in  Code, 
§  2478],  to  act  in  the  place  of  said  surrogate,' and  declaring  that  he  is  empowered  ■*  to  dis- 
charge the  duties  of  the  office  .of  surrogate  of  said  county  [in  relation  to  the  matter  of  — 
naming  the  proceeding,  f of' instance,  thus:  -^  the  pi:c*ving  of  the  last  will  of  C.  H.,  of 

,  deceased,  and  the  granting  of  letters  testamentary  thereon,  and  in  all  things  re- 
lating thereto,  and  in  all  things  relating  to  the  accounting  and  settlement  of  said' estate  — 
and  if  requir^,  diidj  —  upon  his  giving  security  by  a  bond'^  describing  it  and  directing 
the  filing. 

[Date.]  ■  '         [Signature.] 

NO.  1,  2  1519 
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[Verification.] 

II.  Order  Establishing  Authority  of  another  Officer  or  Court  to  ad  as  Surrogate. 

[Title.] 
On  reading  and  filing  the  annexed  '  petition  duly  verified  the  day  of  , 

;        and  the  certificate  of  O.  T.C.,  surrogate  of  the  county  of  ,  dated 

the       .     day  of  ,  ;  by  wfeiA  it  appears  to  the  satisfaction  of  this  court  that 

a  proceeding  has  been  instituted  in  said  surrogate's  court  of  the  county  of  , 

for  the  probate  of  the  will:0|f  C.  H.,  ^pc^ased;  4^at  pai(J  0.  T.  C,  surrogate,  cannot  act  as 
surrogate  in  said  matter  for  the  reason  that  [state  cause  briefly],  and  on  motion  of  H.  L.  D., 
attorney  for  the  petitioner,  it  is  ordered  that  [naming  officer  mentioned  in  §  2478  of  Code, 
or;  in  ^ew  York  county,  sav,  the  .siipr^eme  courtan  ,^nd  ior  the  county  of  New  YorkJ,  be 
ftnd  he  [w  it]  is  authorized  and  enjpowered  to  act  in  place  of  said  surrogate  and  to  dis- 
charge the  duties  of  the  dmceof  the  surrogate  of  said  couiity  of  ,  in  the  matter 
of  proving  the  last  will  and  testament  of  C.  H.,  deceased,  and  the  granting  of  letters 
testamentary  thereon,  and  all  matters  relating  to  the  accounting  and  settlement  of  said 
estate  —  [and  if  required,  add,  —  upon  his  giving  a  bond  —  describing  it  and  directing 
the  filing]. 

[Signature.] 

III.  Order  Transferring  a  Probate  Propegding  to  Supreme  Court. 

[See  §  38.] 
[TiOe.] 

By  virtue  of  the  authority  vested  in  this  court  and  in  the  surrogate  of  this  county, 
by  §  2538  of  the  Code  of  Civil  Procedure,  it  is  hereby  okdebed  that  the  above-entitled 
proceeding  now  pending  in  this  court,  being  a  special  proceeding  for  the  probate  of  a  will, 
be  and  the  same  is  hereby  transferred  to  the  supreme  court  in  and  for  the  eoxinty  of  New 
York  for  the  trial  of  thfe  issues  of  fact  in  said  proceeding  by  a  jury. 

[Signature.] 

Surrogate. 
IV.  Notice  of  Removal  of  Proceeding. 
[Title.] 

You  are  hereby  notified  that  by  virtue  of  the  authority  vested  in  the  surrogate's  court 
of  this  county,  by  §  2538  of  the  Code  of  Civil  Procedure,  the  surrogate,  by  an  order  filed 
on  the  day  of  ,        ,  has  transferred  the  above-entitled  proceeding  now 

pending  in  this  court  *o  tiie  supreme  coui$  u)  and  for  |Jie  county  pf  New  York. 

Yours,  etc., 

[Signature], 

Calendar  Clerk. 

V,  OrdfiT  Remitting  Procee^iri^s  to  Surrogate's  Court. 

[See  §  39.] 
[Title.] 

This  proceeding  having  been  transferred  to  me  [or,  to  ttiis  court]  from  the  surrogate's 
court  of  the  county  of  ,  by  order  of  the  said  surrogate's  court  dated  the 

day  of  ,  ,  for  the  reason  that  [state  reason  bri^y],  and  it  appearing  to  me 

that  the  reason  for  the  exercise  of  the  powers  and  jurisdiction  of  said  surrogate's  court 
by  this  court  has  ceased  to  operate,  now,  pursuant  to  §  2508  of  the  Code  of  Civil  Pro- 
cedure, it  is  ordered  that  this  proceeding  be  and  the  same  is  hereby  transmitted  back  to 
the  surrogate's  court  of  the  county  of  ,  for  final  disposition  by  said  court. 

[Signature.] 
No.  3. 

Petition  for  Citation;  General  Form. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  New  York : 
The  petition  of  E.  G.,  residing  at  street,  respectlEully  shows: 

That  your  petitioner  is  [stating  in  what  relation  the  petitioner  stood  to  the  decedent,  as 

1  Id  New  York  county,  the  filing  of  the  certificate  is  not  necessary. 
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ibuB:]  a  legatee  named  in  the  last.i^ill  and  testament  of  A.  M.,  deceased,  and  as  such  is 
interested  in  ibhe  above^ntitled  iproeeeiUng. 

That  letteis  (testamentary  [oi,  of  adminitinaliion]  on  the  estate  of  isaid  deceased  were 
•  granted  by  th&surrogate  of  the  county  of  New  York  to  P.  G.  on  the  day  of  , 

T-hat  xnore  than  has  elapsed  since  his  appointment,  and  the  said  V.  G.  has 

not  [for  instance,  Sled  Any  aecoiant  of  ibas  proceedio^  as  such  executor]. 

Your  petitioner  therefore  prays  that  a  citation  may  be  issued  requiring  the  said  P.  G. 
to  appear  in  this  court,  and  show  cause  w^y  luting  relief  sought,  as  thus:]  he  should  not 
file  and  judicially  settle  his  account  as  executor  of  A.  M.,  deceased. 

,  [Signature], 

Petitioner. 
[Verificalion.] 

No.  4. 

Order  to  Show  Cause. 

At  a  Surrogate's  Court  [etc,]. 
[TUle.] 

On  readijQg  and  filing  the  petition  of  E.  G.  [staling  nature  of  the  ■petition,  as  thus:] 
praying  for  a  judicial  settlement  of  the  account  of  P.  G.,  as  executor,  etc.,  of  said  de- 
ceased, it  is  ordered,  that  P-  G.  as  executor  of  the  will  [or,  administrator  of  the  goods, 
chattels  ajad  credits]  of  A.  IVI.,  deceased,  show  cause  at  a  term  of  this  court,  to 

beheldon<the  day  of  ,        ,  at         o'clock  in  the  forenoon,  why  he  should 

not  render  and  judicially  settle  an  account  of  his  proceedings  as  such  executor  [or,  ad- 
ministrator]; [or,  if  the  proceeding  he  for  probate,  sa,y:],  that  the  widow,  heirs  and  next 
of  kin  of  said  deceaaedi  ipentioned  in  said  petition,  show  cause,  etc.,  on  the  day 

of  ,       ,  at        o'clock  in  the  f prenpon. 

,  Surrogate. 
Ne.  6. 

[See  §  106.] 

Citation. 

I.  General  Form. 

The  People  op  the  State  of  New  Yobk, 
'To  John  Doe  and  James  Jackson  [f/r,  on  accounting,  name  all  persons  interested  in 
the  estate  of  A.  B.,  late  of  ,  deceased,  as  creditors,  legatees,  next  of 

km,  or  otherwise],  send  greeting: 
You  and  each  of  you  are  hereby  cited  and  required  to  show  cause  at  a        term  of  the 
surrogate's  court  of  the  county  of  New  York,  held  at  the  Hall  of  Records  in  the  city  of 
New  York,  on  the  day  of        ,        [not  mare  than  four  months  after  dale],  at  half- 

past  ten  o'dook  in  the  forenoon  of  that  day,  then  and  there  [here  stale  briefly  the  object 
far  whidh  the  person  is  died,  e.  g.,  to  show  cause  w'hy  the  letters  of  administration  granted 
to  you  on  the  day  of  ,        ,  as  administrators  of  the  estate  of  A.  B.,  de^ 

ceased,  should  not  be  revoked — or,  to  attend  the  judicial  settlement  of  the  account  of 
,  as  executor  of  the  last  will,  etc.,  of  A.  B.,  deceased]. 
In  TESTtMONT  Whereof  we  have  caused  the  seal  of  our  said  surrogate's  court  to  be 
hereunto  affixed.    Witness,  Hon.  ,  surrogate  of  said  county,  at  the 

city  of  New  York,  the  day  of  ,  in  the  year  of  our  Lord,  one  thou- 

[Seal.]     sand  nine  hundred  and 

^  ,  Surrogate. 

[or.  Clerk  to  the  Surrogate's  Court]. 

II.  Notice  of  Probate.     H.  W.  J. 
[See  No.  23,  post.] 
Under  §  3616,  C.  C.  P. 

Take  Notice:  That  the  last  will  and  Testament  of  A.  B.  has  been  offered  for  probate 
(or  probated)  in  the  Surrogate's  Court  of  X  county  and  that  the  name  and  post  office 
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address  of  the  proponent  are      '  and  the  names. and  pofet'bffiee' addresses' of  ever;^ 

legatee,  devisee,  or  other  beneficiary,  as  set  fortb  in  the  petition  who  have  not  been  citedi, 

or  have  not  appeared  or  waived  citation  are  of  >  and  >      ■  of 

;■>■■■■'  ■  Yoiirs,  etc. '  •'•a- 

Atty.  for  proponent. 
Office  &  P.  O.  address. 
[Annex  proof  by  affidavit  of  toailing  a  copy  to  each  such  beneficiary.]     ^ 

^       ,        No.6.  ',',';, 

Additional  Service  of  Citation  on  Infant  or  Incompetent. 

Ty  Affidavit. 
[Title  and  Venue.]  i 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [here  state  his  relaMan  to  the  'infanl,.or:to  the  cause,  and  what,  if  anything, 
has  been  done  as  to  service  upon, him]. 

II.  That  the  above-named  party,  Y.  Z.,  is  an  infant  of  the  age  of  [upwards  of]  fpur- 
teen  years,  residing  with  his  mother,  in  the,  of  [or,  is  ap.  habitual  drunkard, 
mentally  incapable  adequately  to  protect  his  rights,  although  no^  judicially  declared 
to  be  in6ompeteht  to  manage  his  affairs — or,  is  an  infant ,  under  ,the  age  of  rour'teen 
years — or,  is  judicially  declared  to  be  incompetent  to  manage  his  affairs,  by  reason 
of  idiocy — and  that  affiant  believes  that  the  interest  of  '  ,'  the  person  to  whom 
a  copy,  of  the  citation  in  the  above-entitled' special  proceeding  was  delivered,  in  behalf 
of  s^id  Y.  Z.,  is  adverse  to  that  of  the  said  Y.  Z. — 'or  state  other  unfitness,  giving  reasons]. 

III.  That  no  previous  application  for  an  order  directing  servide  of  said  citation  on 
some  third  person  in  behalf  of  said  infant  [or,  incompetent]  under  §  2530  of  the  Code',  has 
been  made  herein,  to  the  best  of  affiant's  knowledge,  information,  and' belief., 

[Jural.]'  [Signature.] 

II.  Order  on  Foregoing. 
[Title.]  ''  '  '     "'"' 

An  application  having  been  made  by,  A>j  B;,  of  ,  to  the  surrogate  of 

county  [here  state  object,  e.  g.,  to  have  a  certain  paper  writing  proved  as  the  will  of  M.  N., 
late  of  — or,  the  account  of  his  psi'dc^edings  aS  executor  of  the  will  of  M.  N.,  late  of 
,  deceased, -judicially  settled],  and  it  appearing,  by  the  petition  [m,  affidavit]  .qf 
said  A.  B.,  upon  which  said  application  is  based,*  that  Y,  Z.,  one  tof  the  personfs  tobe 
cited,  is  an  infant  of  the  age  of; fourteen  years  [or,  and  the  said  surrogate  havingjiin  his 
opinion,  reasonable  grounds  to  believe  that  Y.  Z.,  one  of  the  persons  to'  be  pited,  is  an 
habitual  drunkard — -or.,  mentally  incapable  adequately  to  prpte^tjliis  rights  although  pot 
judicially  declared  to  be  such]:    !       i  ,  ■-.  '  i       '    .  .  .r  ■ 

,  Now,  on  motion  of  L.  M.,  attouney  for  said  A.  B.  [omit  this,  if  on  surrogate's  motion]. 

It  is  ORDEBED,t  that  a  copy  pf  the  citation  issued  on  said  application,  be  also  delivered 
personally,  in  behalf  of  said,Y.  Z.,  to,  a/nd  left  with,  N.  O,,  residing  in  thecity  and  county 
of  New  York  [at  least  eight  days  before'  the  return  day  of  said,  citation],  and,  that  the 
service  of  said  citation  shall  not  be  deemed  complete  until  sijchdelivery.  ,.......:.      ,-...  , 

[Where  the  infant  is  under  fourteen,  or  the  incornpetent  person  has  a  committee,  continue 
from  the  asterisk  obQve,  That  Y.  Z.,  one  ofi  the  persons  to  be  cited,  is  an  infant  under  (the 
age  of  fourteen  years, — ()»•,  has  been  judicially,  declar,^  •to  be  incompetent  to  manage 
his  affairs  by  reason  of  lunacy — or,  idiocy— por,  hiabitual  drunkenness,-r-and  it,  appearing, 
by  the  affidavit  of  A.  B.,  that  a  copy  of  the  citation,  isst(€jd  on  said, application,  hap  been 
dulyserved  on  S.  Z.,  the  [mother]  of  said  infant,  with  whom  he  resides  [or,  the  committee 
of  said  lunatic-^or,  idiot — or,  habitual  drunkard],  and  the  said  surrogate,  having  reason- 
able ground  to  believe  that  the  interest  of  said  S.  Z.  is  adverse  to  that  of  said  Y.  Z.  [or,- 
to  believe  that  said  S.  Z.  js  not,  a  fit  person  to,  protect  tip  rights  of  said  Y.  Z., — for  the 
reason  that — indicating  it  briefly]. 

It  is  ordered, — [continue  as  abbve  from- 1  to  the'imd,  then  there  may  be  added:] — And 
It  is  ruRTHBB  ORDERED,  that  the.  said  N.  O.  bp  and^e  hereby  is  appointed  special  guard- 
ian, to  conduct  the  proceeding  in  behalf  of  said  Y.  12.,  to  the  exclusion  of  the  said  com- 
mittee, S.  Z.,  and  with  thesatne  powers,  and  subject  to  thesam'e  liabflities^  as  a  commilr 
tee  of  the' property.    '    ■  '  '  '  '      '     ■■ 
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No.  7. 
'  •  [Se6'§n7.] 
■    brder  for  Service  of  Citation  out  of  State,  or  by  Publication. 

, Aj  duly;  verifidfl  petition "^  .having  been  pre9ente,d  to  and  filed  in  the  surrogate's  court  in 
the  court  of  New"  York,  by  A.  B.,  the  person  designated  as  sole  executor,  in  the  will  of 
M-  N-,  late  of,  the,  city  of;Ne\y  York,  deceased,  praying  for  the  probate  of  said  will;  and 
for  the  issuing  of  a  citation  thereupon,  and  for  such  further  or  other  order  in  relation  to 
the  proof  of  .said  will  or  the  service  of  said  citation,  as  should  be  just  and' proper,  and  ^ 
citation  having  been  issued  thereon  directed  to  the  [husband],  legatees,  heirs  and  next  of 
kin  of ,  the  ,said  decedent,  *  [here  state  ground  of  order  for .  j)uhlicp,liori,  for  instance,  thus  m 
casfi,^f(ihsentee:]  andj^it  being  proved  by  said  petition,  to  the  satisfactidh  of  the  surrogate, 
th^t,  Y.  Z.,  the  father  .of  said  M.  N!,  deceased,  is  an  adiilt,  and  a  resideni  of  this  State, 
but,  is  temporarily  absent  in  Europe  [where  his  post-office  address  is  care  of  O.  P.  &  Co., 
Paris,  Ffarice];  and  that -personal  service  of  the  citation  herein  cannot  with  due  diligence 
be  made  u,pon  him  within  this  State. 

[Where  the  residence  of  a  party  cannot  be  ascertained]  And  it  appearing  by  said  ^setition 
[or,  affidavit],  that  the  residence  of  W.  Z.  [formerly  W.  K.],  wife  of  A.  Z.,  who  is  one  of 
the  heirs  and  next  of  kin  of  said  decedent  M.  N".,  and  one  of  the  parties  to  whom  the  said 
citation  is  directed,  cannot,  after  diligent  inquiry,  be  ascertained  by  the  petitioner:^ 

[Where  there  are  unknown  heirs  or  next  of  kin]  And  it  being  proved,  to  the  satisfaction 
of  the  surrogate,  that  there  are  other  heirs  and,ne?^  of  kiij.pf  said  deceased,  whose  names 
and  places  of  residence  are  unknown,  and  cannot  with  due  diligence  be  ascertained: 

Now,  on  motion  of  N.  R.,  attorney  for  said  petitioner  A.  B.,  it  is  hereby  obdbbed. 

That  ser-^^io^of  the!a,bov&rmentioned-  citation,  upon  the  said,  [naming  parties]/  be  made 
by  publication  thereof  in, two  newspapers,, to  wit;  in  ,the,^  ;  both  published  in  the 
city  pfilfTew  York,:Jiot  less  than  once  in  eq,chQf.]^qur, successive  .weeks;  or,  at  the  optipn 
of  |the  petitioner,  by  delivering  a  copy  of  the  citation  to, the  person  so  cjted,  in  person, 
without  i  the  State  [and — -where  the  person  to  be  called  is  an  infant  ufider  fourteen  years — 
a  copy  .tjhereof  to  the  person  with  whom  theisaid  {the  infant)  is  sojourning,''  and  in  the 
case, of  a : corporation — a  copy  .thereof  to  .  ,.  naming  some  officer  specified  ifi^  §§431, 
432  ,(«/■  <A8  Cflcte].  .   ,  ,„'      ,   ,., .     '  ,  ...  „   ...,,.  ,','!,    ,;. 

,  Apd  it  js  f ijirther  ojrdeijed  and  directed,, , that  on  or  pefqre  the  day  of  the  first  publica-; 
tion,  (the,  petitioner  deposit  in  thie  post-office,  af,  the  city  of  New  York,  a  copy  of  thefcita- 
tioaandpf  this  order,  contained , ill  a  securely-closed  post-paid  wrapper,  directed  to ; the 
said  Yj.  Z.  at  [or,  if  several  ar^ia  be  served,  to  the  following  .persons,  respectively, 

at ,,the.places  designated  belqyv: — giving  addresses  in  full].  ,  ,,,,;., 

■  [Where  .residence  is  urilqnown]  And  it  is  further  ordered  that  service  of  the  citation  in  the 
above-^titled  matj;er  upon ,[narfiinfi .parties],  -w;hos.e.  places  of  residence  are  unknown, 
andjQannojt  wi^hi  due  .diligence  he,  ascertained,  benjiacje  by  publicatipn  thereof  in  two 
newspapers,  to  wit:  [naming  them,  as  above],  not  less  than  oncp  in  eaQ]^,qf  fouf.puip.eessiye 
weeks,  which  is  the  time  the  surrogate  deems  reasonable,  or,  at  the  option  of  the  pe- 
titioner, by  service  of  the  citation  and  a  copy  of  this  order  upon  the  persons  so  cited 
without  the  State.  '  i.i  ,' •    ,    •        ,     ,•...■.  i;j 

[Where  mailing  is  impracticable,  add]  And  the  said  surrogate,  being  satisfied  by  said 
petition  [or,  affidavit],  that  the  above-mentioned  petitioner  A. 'B.-  cannot,  with  reason- 
able-diligence, Elsceirt'ain  a  place  or  places  where  the  said  W.  Z.  would  probabLj^  receive 
matter  transmitted  thk)Ugh  the  post-offiee,  hereby  dispenses  with  the  deposit  of  any 
papers  therein..'       ■   ■'  ■    '      ■■  .    ''-  'i'  ■  .'-  '      .:  ^ 

'     '      ,  ■    '  '  ,,    '  .    .    '    ''  ',    ,  ,  ,  SiiirogWe.  ' 

MVitT-f  ;■     ,>'-..>   .  .    ■■.^\'U:)\  .,;  .!'■/;  Of  ,..    ;i.',-..-,   j/i,'..,  ,-   -.    ^  ■'■..•■■  .      .-.    .  ,     .;■    ij;    Tn.'., 

1,  Separate  petition  for  an  order  of  publication  is  usually  not  necessary;  but  if  the  facts  required  by  Code, 
§  2521,  do  not' appear  in  the  petition  for  probate,  they  should  be  set  forth  in  a  further  affidavit.  ■ ".  , 

^  It  seems  to  be  immaterial  whether  the  party  sought  to  be  served  without  the  State,  upon  this  ground, 
ia'a  resident  of  this  State  or  .not. ,  ^e  Qo.  Civ.  Prqc,  §  2526. 

-  »  The  hew'spatjers  in  Vhich^the'^ofve'Servicfe'is  'to  be  published  are  in  the  discretidti  of  the'  surrogate, 
b'fit  should  'be  those  obly  as  arc;  published  in  the  county  where  the  persons  sought  to  be  served  reside,  'un- 
less there  ia  only  one  paper  in  the  county,  when  publication  may  be  made  in  such  paper  in  another  county 
as  the  surrogate  designates.  ■       ' ';    ■  '  .    ''  '. 

*  The  surrogate  may  designate,  a  person  to  be  served  in  behalf  of  infants  and  incompetents  in  certain 
cases.    Sec  Co.  Civ.  Proc,  i  2530,  and  form  6,  ante. 
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No.«. 

Samq;  Shorter  Form. 

[TiUe.] 

A  citation  h^v^  b^a  4v}ly  Jswed  in  tji^^bovenentitle^  matter,  wA,^  appearing  to 
my  satisfaction  by  the  verified  petition  of  E.  G.,  that  [naming  parties  to  be  cited]  are 
heirs-at-Iaw  and  next  of  kin  of  said  A.  B.,  deceased^  and  to  be  cited  upon  the  probate 
of  said  last  will  and  testament  oif  said  deceased,  and  ^re  nom-esidents  of  tMs  State, 
residing  as  follows,  to  wit: 

I  do  hereby  order  and  direct  that  the  service  of  citation  herein  upon  said  Inamihg 
parties]  be  made  by  publication  thereof  in  two  newspapers,  to  wjt:  ,  being 

two  newspapers  prinl^ed  and  published  in  the  county  oiF  ,  once  lii  each  of  four  suc- 

cessive weeks,  which  is  the  time  I  deeni  reasonable;  or,  at  the  option  of  the  said  petitioner, 
by  delivering  a  copy  of  the  said  citation,  without  the  State,  to  the  said  [ham'mg  them] 
in  person.  And  I  do  further  order  and  direct,  that  on  or  before  Oxe  day  df  the  first  publi- 
cation, the  petitioner  herein  deposit  in  tlie  post-office,  in  the  city  of  ,  [four) 
sets  of  .copies  of  the  said  citation -and  of  this  order,  each  set  contained  in  a  securely-close^ 
post-paid  wrapper,  and  directed  as  follows:  [giving  addresses  in  full]. 

[Date,]  ,  Surrogate. 

No.  9. 

[See  §§  107  et  seq.] 

m 
Proof  of  Service  of  Citation.*-.. 

[Tide  and  Venue.] 

P.  B.,  being  duly  sworn,  says  that  he  is  years  of  age,  and  that  on  the  day 

of  ,  19     ,  at  No.  14  Wall  street,  in  the  city  of  New  York,  he  served  the  annexed 

citation  on  W.  B.,  one  cif  the  persons  named  in  said  citation,  by  delivering  to  and  leavihg 
with  him,  personally,  a  true  copy  thereof  \or,  Ivkere  the  parly  served  is  a  lufiatic,  by  deliv- 
ering to  the  said  W.  B.,  a  lunatic,  personally,  a  copy  of  the  annexed  citatioh,  and  by  also 
deliveriiig  a  copy  thereof  to  and  leavin'g  th^  same  with  E.  F.,  persOttaUy,  who  has  befen 
duly  appointed  the  committee  of  the  person  and  estate  of  said  W.  B.,  heretofore  judi- 
cially declared  to  be  of  unsound  mind — or  where  the  parly  served  is  an  infanl,-hy  deliv- 
ering a  copy  of  the  same  to  the  said  infant  personally,  and  by  also  delivering  a  copy 
thereof  to  E.  F.,  the  father  of  the  said  infant,  personally,  and  leaving  the  same  with  them]. 

[Where  admission  qf  service  is  indorsed  on  the  citation,  attach  an  affidavit,  as  foUows:] 
J.  M.,  of  the  town  of  Godien,  in  the  county  of  Orange,  being  dvdy  sworn,  sajrs,  that  he  is 
well  acquainted  with  C.  S.,  of  the  said  town  of  Goshen,  and  with  his  manner  and  style 
of  handwriting,  having  frequently  seen  him  write;  that  he  was  present  and  saw  the  said 
C.  S.  sign  the  said  waiver;  and  the  signature  purporting  to  be  the  signature  of  the  said 
C.  S.,  subscribed  to  the  admission  of  service  df  the  annexed  citation,  is  the  true  and  gen- 
uine signature  of  the  said  C.  S. 

[Where  citation  was  published.] 

That  on  the  day  of  ,  19    ,  the  first  day  of  the  pt^ieation  of  tifeie  citation 

herein,  he  deposited  in  the  [general]  post-office  in  the  city  [or,  town]  ef  [New  York,]  a 
copy  of  the  citation  issued  herein,  and  of  the  order  directhig  the  publication  thereof, 
entered  the  day  of  ,  copies  of  which  are  hereto  annexed,  contained  if)  a, 

securely-closed  and  duly  pos(>-paid  wrapper,  directed  to  each  of  the  persons  hereinafter 
named,  at  the  places  and  addresses  below  stated,  to  wit:  [setting  forth  names  of  persons 
contgined  in  the  order  of  publication.]  ^ 

[Jurat.]  [Signature.] 

>  In  New  York  oounty,  the  original  citation  must  be  returned  to  the  clerk  of  t)ie  court  befoje  one  o'ljock, 
p.  M.,  on  the  day  preceding  the  return  day,  with  sworn  proof  of  service,  or  admission  of  s^rvise,  duly  ac< 
l^ojorledged.  ,,  ... 

2  To  the  affidavit  of  mailing,  should  be  annexed  the  proofs  of  publication. 
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No.  10. 

[See  §  109.] 

I.  Appearance  by  Attorpey  or  General  Guardian. 
[TilU.] 

Take  notice  that  I  aih  retained  by  and  appear  for  A.  B.,  one  of  the  next  of  kin  and 
heirfl-at-law  of  the  said  C  &.,  deceased  [or,  for  E.  F.,  general'  guardian  of  A.  B.,  an  infant 
named  in  the  citation  herein],  and  demand  that  all  notices  and  papers  herein  be  served 
on  me  at  my  address  given  below. 

[Date.]  [Signature  and  Address.] 

To  [narne  of],  Surrogate,  and  E.  F.,  Attorney  for  C.  D.,  proponent  of  the  will. 

II.  Authorizaiion  of  Attorney.    H.   W.  J. 
[TiOe.] 

I,  the  uadecsigned,  [description  of  status  in  case]  hereby  authorize  J.  K.,  Esq.,  Coun- 
sellor at  Law,  to  appear  and  act  for  me  in  the  above  entitled  proceeiding  and  to  protect 
my  interests  in  the  piemises.  , 

[Date.],  A.  B. 

[Aeknowlsdgmeni.]-^ 

III.  Waiver  of  Service  of  Citation. 

[See  §108.] 
[Title.] 

We,  the  undersigned,  widow,  heirs,  and  next  of  kin  and  legatees,  etc.,  of  M.  N.,  de- 
ceased, do  hereby  appear  in  person  and  waive  the  issue  and  service  of  a  citation  in  the 
matter  of  proving  the  last  will  and  testament  of  the  said  M.  N.,  deceased,  and  we  do 
hereby  consent  that  the  same  be  admitted  to  probate  forthwith. 

^ignatwres.] 
[AutherUication  as  of  a  deed.]f 

TV.  Admission  of  Service  of  CitcUtoni. 
[Tith.] 

I,  E.  G.,  named  in  the  annexed  citation,  being  of  full  age,  do  hereby  admit  due  and 
timelyserviceof  a  copy  of  the  said  citation  upon  me  in  person  on  thi»  dayof  , 

at  ,  in  the  State  of  ;  and  I  do  hereby  appear  in  person  in  the  matter  of 

proving  the  last  will  and  testament  of  said  deceased,  and  consent  that  the  same  may 
proceed  to  a  decree  without  notice  to  me  of  any  further  proceedings  therein. 

lAutkentication  as  of  a  deed-.] 

No.  11. 

[See  §  127.1 

Appointment  of  Special  Guardian.' 

I.  Petition. 
[Title.] 

Ten  the  Suirogate  of  thei  county  of        : 
The  petition  of  A.  B.  [etc.,]  shows: 

I.  That  your  petitioner  is  an  infant  over  fourteen  years,  of  age,  and  resides  with  his 
[father]  in  the  city  of  ,,  county  of  ,  and  State  of  [state  age  and  residence  of 
eqeh  other  infant- joining  in  the  pelUion]}  and  that  your  petitioner  has  not  [or,  neither  of 
your  petitioners  has]  any  general  guardian  in  the  State  of  New  York  [pr,  if  there  is  a 
ffWJsrdian,  stale  th^facUi\. 

II.  That  your  petitioner  is  a  legatee  named  in  the  will  of  M.  N.,  deceased  [pr,  is  one 
of  the  next  of  kia  to  M.  N.,  deceased]. 

1  If  the  infant  is  under  the  age'  of  fourteen  years  the  petition  should  be  made  by  his  parent  or  a  person 
with  whom  he  resides,  or  in  a  proper  case,  by  any  of  the  parties  to  the  proceeding. 
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That  the  will  of  said  M.  N.  has  been  offege^fqr  probate  in  the  surrogate's  court  of  New 
York  county,  and  a  copy  of  the  citation  issued  thereon  has  been  duly  served  upon  your 
petitioner.  i  i;i  .    , ,.-/ 

III.  That,  to  protect  and  preserve  the  rights  and  interests  of  your  petitioners  under 
the  said  will,  it  is  necessary  ,(;ha.|.flopie  proper  persp^  |^o^jJ,be^ul)f  appointed  the  special 
guardian  of  your  petitioners  in  the  said  prtcfeedih'gs.         ■'  •  ,>,-.. 

,  WnpREFORB^  your  petition,ers  pray  that,  N.  R.,  C|qunselor-at-law,  of  |;he  [city  of  Bi'ew 
York],  may,b^  appointed  such  special  guardian;  to  protect  me  rights  .^ncf  infei^'ests  of 
your  petitioners.  -  ,  ..  ..  .  .  /         .-..•'-. 

0ate.]  I   ,     .  ,  [Signatures^.]' 

[Verification.]  . , 

[See  §  128.] 
[Indorse  or  attach  consent  as  folhws:]''^''''     .    »■-•'■■''"  '     '. ' 

I,  N.  R.  of        ,  counselop-at-law,  hereby  consent  to  become  the  special  guardian  of 

A.  B.,*  an  iiifant  [heir;  etc:]  of  M.  N.,:  deceased,  for  the'sole'  purpose  bi  appesililig  f^i-  liim 

and 'protecting  his  interests  in  the  matter  of  [the  probate,]  the  will  of  M..  N.,'  d6o^asbd 

[and  I.hereby  jtate  that  I  have  no  interest  in  the  proceedings  adverse  tO'thfesaid'iilfailt].' 

[bat^.]  [SigiMtm\] 

[Authentication  as  of- a  deed.] 

II.  Affidavit'  of 'Special  Guar^hh. 

[Sdei  §^128:1 
[Title.]  I ,.,  ,  , 

N.  R.,  being  duly  sworn,  :saya  that,  he  resides  at  „  ,  in  the-^city.  of  .■N0w  Yprk. 
That  he  isi  perfectly  able  and  competent  to  protect  the  rights  and  intpreat  of , '  , ,  i  i  ■■  ,i- 1  ;• , , 
infant,  in  this  procefediiig;  that  he  has  no  interests  adverse  to  ■tbS't  of  said  infant,  aniJa 
not  connected  in  business  with>the  attorneys  or  pounsel  for  the  proptJstipijfc. .t  Tihs't  he  is 
of  sufficient  ability  to  answer  to  said  infant  for  any  damage  which  may  be'  sustained  by- 
reason  of  his  negligence  or  misconduct  in  this  proceeding  and  is  worth  over  [five  hundred 
dollars]  over  and  above  all  his  debts  and  liabilities  and  besides  property  exempt  by  law 
from  levy  and  sale  under  an  execution.    That  his  property  consists  of  [staiing  it]. 

[Jurat.]  [SignattfXfiA 

i'f'i.  .  1  i    '-.'..-  :.  ■  •       •  ■       .    .        :■',.<    ^         i  ..     ■     .     'ii  .,;  |,.,rnxiii  ,.0  .M  ,■■ 

111.  Affi4amt  of  PerwV'. with. whom  InfiintR^des J      lo-ni/Tfe  vi) . 

'■.,/    ■'.        -1.   \:.'    !.:■■   ,i       [See  §  128.],"      „,,..,.,,   i'.^.' ii'C  ";'!;i''A.  .,.: ,  ':."i 

[Title.]  ,,!,••!.,•,  -.1  ..;,,,......,,:   .        .    _ ,.    ,  ,,   .i     .'V.,:  t.  ,.,:'ii  , -or. -i.  »;  ..j  Tm., ■,„■..> 

C.  F.  B.,  being  duly  sworn,  says  that  he  is  the  father  [or  state  what  relation  the  affiant 
occupies  with  respect  to  the  infant]  of  A.  B.,  infatlt;  that  said  infant  resides  with  deponent 
at  ,  in  the  city  of  New  York;  that  deponent  has  knowledge  of  the  application  of 

said  infant  for  the  appointment  of  N.  Rj^as.l^is  special  guardian  and  approves  of  the 
same;  that  deponent  has  no  interests  adverse  to  that  of  said  infant,  and  has  not  influenced 
him,  in  his  selection  of  said  special  guardian. 

[Jurat.]  [Signature.] 

IV!  Order  Appointing  Special  Guardian. 

[See  §  i29;] 
[Title.]  .  '1         , 

It  applearing  to  my  satisfaction  by  the  verified  petition  herein  [of;'tUe  affidavit  of  J.  K.], 
thatj  A.  B.,  one  of  the  heirs  and  next  of  kin  of  the  Said' deceased,  'is  an  infant  hkvirig  no 
glentral  gUaifdiaii  for,  having  a  general  guardian,  but' that  the  ihtefrests  of  sa£i3  guardian 
are  adverse  to  thbse  of  said  infant];  now  on  reading'  artd  filing  the  co'nseiit'ttf '  N.'  R'., 
couiiSelor-at-law  of  "  ,  to  become  fecial  guardian  for  the  said  infant,  for  the  s61e 
purpose  of  taking  cai-e  of  his'  interests  in  this  matter:  OroeBeiI)',  that  the  s'aid'N.  R.  be, 
and  he  hpi;eby  is,  appointed  the  spedal  guardian  for  the  said  A'.''B,j  |p  appekr  and  jiroi- 
tect'his 'interests  iin  this  matter.        ''  '  '  '     ■         ""  '  '  '     '  '''"'^    ""''       .  '    ■       ■' 

[Or,  where  the  appointment  is  made  on  the  surrogate's  fdotiak,  dfnit'the  te(iitdl^'iind''my, 
■  iThis  aflSdavit  is  made  necessary 'to  the  appointment  of  a  special  guardian  on  the  infant's  appliddtion 
in  the  county  of  New  York  by  the  rules  of  the  surrogates'  court  in  that  county.        .  ..i  .  -      .  i,        ,'..'< 
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after  tiiUei]  It  is  ordebed,  that  N.  R.  b©,  andihe  is  hereby,  appointed  the  special  guardian 
of  A.  B.,  an  infant,  for  tne  solepuirposeof  appearing  for  and  taking  care;  of  nia  [or,  her — 
oTy  their]  interest  in  the  matter  of  proving  the  will  of  said  d«!eaaed.^  ,  <    i 

■    >     ■'  '  [Signatii,re  of], 

■  I  :   ■,  ;  Surrogate. 

Subpcena  ((rom  Surrogate's  Court. 

The  Pbopm!  of  the  State  op  New  York, 

To  [names  of  mtnesses],  greeting: 

We  command  yo0,  that,  all  and  singular  business  and  excuses  being  laid  aside,  you 
and  each  of  you  appear  and  attend  before  the  surrogate  of  the  county  of  [New  York], 
at  a  surrogate's  court  to  be  held  in  and  for  the  county  of  [New  York];  at  the  coilnty 
eOurthouseinlthecity  of  New'York],  onthe'' '       'day  of        ■'.,'  ,  at      "     o'clock 

irt  the  •  ■  noon,  to  testify  and  gi'^A  ■  evidence  in  a  certain  special  proceeding  now 
pending^  in  said  court,  entitted.  In  the  Matter  of  [inser/ iiiZe].        ' 

[If  production  of  a  booh  or  paper  is  desired,  add:  And  you  are  hereby  required  to  bring 
with  you',^  and  then  and  there  produce — here  describe  book  or  paper.] 

And  ioi  a  failure  to  attend  you  will  be  deeitied  guilty  of  a  contempt  of  coUrt,  andliable 
to  pay  all  damages  sustained  thereby  by  the  party  aggrieved,  and  forfeit  fifty  dollars  in 
addition  thereto.  ';     .j.is    \\  i' 

Witness,  Hon.  ,  surrogate  of  our  said  county,  at  the  [city  of  New  York], 

the    ,      !  daypf../,   :.■  ,.  one  thausapd  nine  hundred  and ,  ,    .    , 

,     ,_,.■,;.   lii;  .,  [Signature  of], 

..,    ,  . I  ,Clei;k  to  the  Bprrogate's  Cour);. 

No.  13. 

.;  .[See  §193.], 
Obtaining  Examination  of  Witness  out  of  Court. 

,,         I.  4-£idavit.. 

[Tide  and  Venue.] 

A.  T.i'  being  duly*  sworn,  says  that  he  is  the  attorney  for  the  proponent  [or  otherun^e] 
herein  [or  describe  akydHwr  prdteedmg];  that  C.  D.  is  one.of  the  ipubscribing  witnesses 
[or,  is  a  material  and  necessary  witness  in. support — or,  in  opposition,  to — the  petition 
herein  {stating  facts'showing  the  viateriality  of  tiie  witness)];  that  said  CD.  is  past  seventy 
years  of '  age,  and  i^  confined  to  his  hduse,  No.      '  I,  i  street,  in  the  city  Of 

,  by  age  arid  infirmity  [or,  sickness],  and  is  unable  to  attend  before  the  sur- 
rogate; to  be  examined  in  this  mattet-.'      'n-  >i  ,';  : 

[Jurat.]  [Signature.] 

1\.  Order  for  "Examination.  '  ■   .       -  ,  . 

[rate.],,,,^,.^  """■  '  '  '"'""    "  '  '       ,     ■■ 

It  appearing  to  the  satisfaction  of  the  surrogate,  and  the  surrogate  havina;  good  i-eason 

to  believe,  that  the  testimony  of  C.  D.,  ?|  No.  ,  street,  in  the  city  of 

,  is  material  and  necessary  to  prove  the  due  execution  of  said  will,  and  that 

said  C.  D.  is  aged  and  infirm,^  and  that  tihe  witness  cannot  conveniently  attend  before 

the  surrogate  within  a  reasonable  time: 

V.N.pw,,-'o:>,,m9Jii5^g  of  A,iT., ■the,-^t'<'(W?}?y%l'°?  Aj^'',*i^^  p;cqRonje^it.(;^,said  will,  It  jg 
ORDERED,  that  the  said  C.  D.  be  examined  before  *  me  [or,  N.  R.,  Esq.,  counselor-at-law, 
who  is  hereby  appointed  referee  for  that-purpose]  at  the  residence  of  said  C.  D.,  No. 
,.  ,,  atree^jintJieQity,pf.]5JewYork,  qnthe,^^,.,   dayof,  '  '^    ,        ,oron.an 

adjpurned  day  tobe^ed,by,  pi^,,    ,,  jj  I  !„;  .  : 

\Where  witness  resides  in  another  county,  contiri,ue  from  *  ahmie,]  the  Hon.  ,  , , 

surrogBite,  of  the;  cpunjjr  of  ,•       ,  or,  a  referee  liy  tim  appointed,  on  the  day 

1  Where  the  guardian  is  appointed  on  the  surrogate's  motion,  the  consent  of  the  guardian  is  indorsed  on 
the  order. 

i' -^Section  2544  does  liut  limit  it  to  "aged  and  infirm."  Inconvenience  may  be  ayefred  as  the  reason. 
H.  W.  J. 
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of  ,  ,  or  on  an  adjourned  day  to  be  fixed!  bjr  Huh;  andthat  a  certified  copy  of 

this  order  be  delivered  to  said  surrogate,  on  or  toefepe  the  day  of.  , 

It  is  ptTBTHER  ORDERED,  that  a  copy  Of  thisi  o»leF,  duly  certified  under  the  seal  of  this 
court,  together  with  the  original  will  of,  said  ,  be  delivered  to  ,  the 

proponent  of  said  will,  to  be  by  him  transmitted  to  the  surrogate  of  county, 

for  use  upon  such  examination. 

[In  any  case  add:]  That  five  days'  written  notice  be  given  personally  to  the  attorney 
of  [adverse  and  other  interested  parties],  of  such  exaimnatipn. 

That  all  proceedings  herein  stand  adjourned  tiU  t&e  day  of        ,        ,  at 

o'clock,         M. 

III.  Notioe.  0/  Ezaminatipn  qf  Infirm  Witness. 
[Title.] 

Please  take  notice,  that  the  surrogate  of  county  will  tafce,  in  this  matter, 

the  escamination  of  C.  D.  [one  of  the  subscribing  witnesses  tothe  wiU  of  M,  N.,  late  of 
,  deceased],  at  the  residence  of  said  C.  p..  No.  ,  street,  in  the 

city  of  ,  county  of  ,  on  the  day  of  ,        ,  at 

o'clock  in  the  noon. 

[Signature.] 
To  [narms  of  those  tO'  whom  notice  is  required],  At^rney  [ete.]. 

IV.  Record  of  Examination. 
[Title.] 

Examination  of  C  D.,  a  witness  sworn  and  examined'  i&  the  abov&>efntitlied  speciail 
proceeding,  before  Hon.  ,  surrogate  of  the  county  of  ,  pursuant  to 

an  order  of  the  surrogate  of  thfe' county  of  ,  made  on  the  day  of  , 


[Venue.] 

The  said  0.  D.,  being  duly  sworn  and  examined  by  ,  says  [state  svbstance, 

or  set  forth  question  and  answer]. 

[Signature.] 

V.  Certificate  of  Surrogate  to  Examination. 

I,  ,  surrogate  of  the  county  of  ,  hereby  certify,  that  pursuant 

to  the  annexed  order  by  Hon.  ,  surrogate  of  the  county  of  ,  directr 

ing  that  C.  D.,  an  aged  and  infirm  witness,  b&  examined  before  me  on  the  day 

of  ,  ,1  attended  on  said  day,  at  No.  ,  street,,  in-  the  [eityl 

of  ,  the  residence  of  said  C.  D.  [here  state  any  1  adjournment  or  other  proceeding], 

and  there  took  the  foregoing  examination  of  said  witness,  and  that  I  reduced  the  examina/- 
tion  to  writing,  as  above,  and  the  same  was  subscribed^  by  said  witness  in  my  presence 
[or  state  other  authentication]. 

In  Testimony  Whereof,  I  have  hereunto  ^t  my  hand,  and  have  affixed  the  seal  of 
my  court,  the  day  of  ,  ,  in  attestation  thereof. 

[seal.]  ,  Surrogiate. 

No.  14. 

[Bee  1 20s.] 

Interrogatories  under  Commission  to  Take  Testimony  of  Foreign  Wititess,  on  Probate,^ 

[Title  of  Proceeding.] 

Interrogatories  to  be  administered  respectively  to  W.  W.  arid  O.  P.,  of  Paris, 
France,  who  are  witnesses  to  be  examined  under  the  annexed  commission,  in  support  of 
the  will  in  the  above-entitled'  proceeding: 

First  interrogatory. — What  is  yoUr  name,  age,  and  occupation,  and  where  do  you 

reside? 

'^  The  commisBion  is  in  the  form'  and  tested  as  commisBionat  in  an  action.    The  affidavit  may  be  adapted 
from  Form  13,  ante,  mutali8  mutandis. 
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Second  interrogcUory. — ^Were  you  acquainted  with  M.  N.,  late  of  the  city  of  New  York, 
deceased? 

State  for  long  how  a  time  prior  to  her  decease  you  had  known  the  above-named  M.  N., 
now  deceased? 

Third  irUerrogalory. — LOok  at  the  instrument  in  writing,  bearing  date  the  day 

of  ,  purporting  to  be,  and  offered  for  probate  as,  the  last  will  and  testament  of  the 

said  M.  N.,  deceased,  and  say  whether  or  not  you  were  present  as  a  witness  at  the  time 
of  the  execution  of  the  same?  Did  you  see  the  said  M.  N.  subscribe  her  name  to  the  said 
instrument,  or  did  she  make  such  subscription  in  your  presence,  or  did  she  acknowledge 
or  declare  to  you  that  the  signature  "M.  N.,"  at  the  foot  of  said  instrument,  was  her 
signature?  . 

Fourth  interrogatory. — ^Did  the  said  M.  N.,  at  any  time,  declare  the  said  instrument 
so  subscribed  by  her  to  be  her  last  will  and  testament?  if  so,  state  when  she  so  declared  it 
to  be  her  last  will  and  testament,  and,  to  the  best  of  your  recollection,  what  words  were 
used  by  her  in  making  such  declaration;  also  state  at  what  place  said  instrument  was 
executed? 

Fifth  ifitenogatory. — State  if  you  were  requested  by  said  M.  N.,  at  the  time  of  the 
above-mentioned  subscription  or  declaration,  to  sign  said  instrument  as  subscribing 
witness,  and  if  you  did  thereupon  sign  as  such  witness,  and  if  either  of  the  signatures  of 
the  witnesses  to  said  instrument  is  your  signature;  and,  if  so,  specify  which  one? 

Sixth  interrogatory. — 'Who  was  present  when  the  said  instrument  was  declared  by 
M.  N.  to  be  her  last  will  and  testament,  and  to  whom  was  such  last  declaration  made, 
in  whose  presence  was  it  signed  by  her,  and  in  whose  presence  were  you  requested  to 
sign,  and  in  whose  presence  did  youjsign,  as  witness? 

Seventh  interrogatory. — Did  you  see  the  other  subscribing  witness  to  the  said  in- 
strument sign  his  name;  and,  if  so,  state  his  name,  and  if  he  signed  the  same  in  the  pres- 
ence of  said  M.  N:  and  yourself;  and  if  he  signed  the  same,  as  witness,  a*  the  request  of 
the  said  M.  N.,  and  if  she  declared  to  him  that  said  instrument  was  her  last  will  and 
testamerit? 

Eighth  interrogatory. — Was  the  said  M..N.  over  [twenty-one]  years  of  age  at  the  time 
of  executing  such  instrument;  was  the  said  M.  N.  of  sound  mind,  memory,  and  under- 
standing at  the  time  of  executing  such  instrument;  was  she,  at  such  time,  under  any 
restraint  whatsoever;  and  was  she,  in  any  respect,  incompetent  to  [devise]  real  estate? 

Ninth  interrogatory. — Do  you  know  of  any  other  matter  or  thing  relative  to  the  ex- 
ecution of  the  said  instrument  by  the  said  M.  N.,  or  to  the  condition  of  the  mind  of  the 
said  M.  N.,  at  the  time  of  such  execution?  answer  fully  and  particularly. 

[Signature  and  address  of  attorney.] 

Waiver  of  Cross-Interrogatao'ies. 

I,  S.  G.,  the  fecial  guardian  of  the  infant  H.  I.,  interested  in  the  probate  of  the  last 
will  and  testament  Of  M.  N.,  deceased,  do  hereby  approve  of  the  foregoing  interrog- 
atories, and  waive  my  right  to  send  out  cross-interrogatories. 

[Signature  of  Special  Guardian.] 
The  foregoing  interrogatories  are  allowed. 
[Date.]  [Signature  of], 

Surrogate. 

No.  16. 

,  [See  §§  161  et  seq.] 

Order  Of  Reference  of  Questions  of  Fact,  etc.' 

At  a  Surrogate's  Court,  etc. 
[Titk.] 

The  petition  of  A.  B.,  a  surety  in  the  official  bond  of  C  D,,  general  guardian  of  E.  F., 
an  infant,  praying  for  the  removal  of  said  guardian,  on  the  ground  that  he  is  incompetent 
to  fulfill  his  trust,  having  been  presented  to  the  court,  and  a  citation  issued  to  said 
guardian  baviog  been' duly  returned,  and  said  guardian  having  filed  an  answer  denying 
the  material  allegations  of  such  petition, 

*  For  f'orms  relating  to  Exceptions.  Surrogates'  Decisions,  Requests  to  Find,  etc.,  see  Abb.  New  Forms. 
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It  is  ohderbd,  1.  That  the  said  matter  be  referred  to  ,  who  is  hereby  ap- 

pointed referee,  to  take  and  report  to  the  surrogate  the  evidence  upon  the  facts  as  to  the 
alleged  incompetency.  :  ■      .     ,  , 

2.  That  the  hearing  be  had  before  said  referee,  at  such  time  and  place,  in  the  city 

of  ,  as  he  shall  appoint;  and  that  he  report  thereon,  with  all  convenient  jsip,^. 

S.  That,  on  the  coming  in  of  said  report,  notice  is  tofee  given  to  the  parties  that  have 

appeared,  of  motion  to  be  made  before  the  surrogate  on  the  question  of  confirming  such' 

report,  or  for  such  other  or  further  order  as  may  be  proper. 

[Or,  instead  of  sitbds.,S  and  3,  insert:  2.  That  the  first  hearing  of,  this  matter,  before 
said  referee,  take  place  at  his  office,,  in  ^he  city  of         ,      ,    ,  on  the      ,     AW°^ 
next,  at  o'clock  in  the  noon,  and  .the  said  referee  bring  in  his  report  herein 

before  the  suiyogate,  on  the    .        day  of  next,  at      ,      q'clock  in  the  noon; 

which,  lastrmentioned  day  is  hereby  appointed  for  the:  hearing  of  the  parties  hereto  at 
the  surrogate's  office  in  said  city,  on  the  confirinat|ion  of  the  reportof  said  r,eferee,  without 
further  notice.] 

{Signature  of], ' 
I  ,      ,  ,     .  ,  Surrogate. 

[Same,  on  consent.] 
[Title.]  .  .   .  .; 

Upon  the  consent  of  the  attorneys  for  the  respective  parties  to  this  proceeding,  . 
It  is  ordered,  that  the  evidence  herein,'/on  both  sides  of  the  case,,  be  taken  before 
,  as  referee,  hereby,  appoiiitedtfor  that  purpose,,  buti  upon  the  oanditipn  that 
all  questions  of  law  relating  to  fjhe-admissionor  exelusion  of  testimony  shajl  bp  reserved 
for  decision  by  the  surrogate  as  they  shall  arise;  that. either  party  sh3.ll have  the  right  to 
require  the  examination  or  cross-eixamination.  Of  any  witness  to  be  had  in  the  presence 
of  the  surrogate;  and  that  either  party  shall  be  at  liberty,  ,*t  any,  time,:  to  apply  to  the 
surrogate,  on  notice,  for  a  modification  or  resoissioni  of  this  order.       •       ,  ■  |, 

•    •;,'  .!  [Signature  of]. 

Surrogate. 
No.  16.  V  ,.  '  -  , 

.       '  f     - 

[Sec  §§  345  et  seq.] 

Petition  for  Proof  of  Will, 

N.  B.  It  is  always  better  to  use  the  Official  forin,'  if  ariy;  supplied  by  theloCal  dourt. 
[Title.]      ■  ■       ;. 

H.  W.  J. 
To  the  Surrogates'  Court  of  the  county  of  New  York.         ' 

The  Petition  of  T.  G.  S.  respectfully  shows: 

i.  That  A.  R.,  late  of  the  City  of  New  York,  departed  this  Ufe  on  the  ,day(  of 

,      '     ,  leaving  a  last  will  and  testament,  dated  the.  ■    i     dayofi,  , 

[and  a  codicil  thereto,  dated  the '  day  of     .  '  >  y.u    .     ),  iwhiohissigaed  at  theend 

thereof  by  the  said  testator,  and  by  [naming  mtnesses]  as  subscribing  witnesses. 

II.  That  the  said  decedent  was,  at  or  immediately  previous:  to  Ms  death;  aireaiident 
of  the  city  and  county  of  New  York,  and  departed  this  life  in  said  county.  [Or,  t/oherelthe 
decedent  was  a  nonresident  of  the  State,  That  the  decedent  was  not  a  resident  of  this  State, 
but  died  in  the  city  of  Boston,  leaving  jjprsonal  property  within  the  State — -or,  which 
has  since  his  death  come  into  the  State,  and  remains  unadministered.]  [Where  decedent, 
a  non-resident,  died  without  the  <Stoi^,j,That  the  decedent  was  not  a  resident  of  this  State, 
and  died  without  the  State,  but  left  personal  property  in  the  county  of  New  York— or,  left 
personal  property  whifih  hp^,  since,^is  d{5atl^,(jQme4Rtq(1^e,(^oup,ty  of  New  York,  and 
remains  unadministered.]  \Where  ndnrestderit  had  real  property  %n  the  county,  That 
the  decedent  was  not;  at  the  time  of  his  death,  a  resident  of  this  State,  but  died  seized 
of  real  property  to  which  the  said  will  relates — or,  which  is  subject  to  dispositiojUj' pur- 
suant to  the  statute,  for  th^^  payment'Of  the  debts,  etc.,  of  ithe  deceden'fh-^itUated  ittthe 
county  of  New  York;  sind'that  hb  petition  for  the  probate  of' said  wiH,  orfor  a  grant  of 
letters  of  administratipii  of  the  jperSohal  property  Of  the  decedent,  has  been.filiJdinaay 
surrogate's  coiirt  of  this  State,  to  the  best  of  your  petitioner's  knowledge,' informaitipn, 
and  belief.]  '    '•  .  ..1:,  >,.,,'    .,  .■,  ,,.,,,, 

III.  That  said  wiH  relates  to,lpoth  real  and  personal  property  [or,  to  real  property 
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only  -r-  or,  to  personal  property  only];  and  that  the  value  of  the  personal  property  does 
not  exceed  :,  dollars -[or,  where  gratuitous  additional  publicaXicm.  of  citation  is  desired,,. 
two  thousand;  dollarsl.* 

■  IV.  [If  the. will  relate^,  exclusively  to  real  estate,  here  set  forth  the  names  and  places  of  res- 
idency of  the  heirs  of  (he  testaior;  or  if,  wpom,  diligent  iriquiry,  they  canriat  be  ascertained,, 
state  Ihat  fwt.  If  the  will  relates  exclusively  tq  personal  esta^Cj  slate  the,  same  fdctsin,  regard, 
to,  the  -midow  and  next  of  kin  of  the  testator.  If  the  will  relates ,toboth  real  and  personal  estate, 
stale  thCiSapie  facts,  in  regard  to  the  heirs,  widow,  and  next  of  kin  of  the  testator  as  far  example:] 
Thai,,  as  your  petitioner  is  informeji  and  bel^eyea,  the  foppwing  persons  are  the  [widow  — 
OTf  husband—:  land]  only  hws^at-law  and  nesxt  of  kin  of  the  said  decedent,  to  wit;  ■   ' 

L.  C.  R.,  widow,  residing  at 

L.  R.,  a  son,  residing  at 

E.  R.,  a  daughter,  residing  at 

[Where  there  is  no  widow  or  husband,  or  child:]  S.  R.,  the  mother  of  said  testator,  re- 
siding at  the  city  of  New  York,  J.  R.,,  a  brother,  and  M.  R.,  a  sister  of  said  testator,  re- 
siding at'  ''  ^'  ,  and  E.  L.  R.,  residing  at  ,  a  daughter  of  B.  R.,  a  brother 
of  the  testator,  wh6  died  before  him.   -  ,\ 

[Where  name  of 'a  person  interested  is  unknown:]  That  your' petitioner  is  informed  and 
believes,  that  G.  H.,  a  sister  of  the  testalior,  removed  from  this  State,  in  or  about  the 
year'lSW)  to  the  State  of  Texas,  where  she  married  and  afterwards  died,  before  the 
testator,  leaving  one  or  more  children.  But,  after  diligent  inquiry,  your  petitioner  is 
unable  to  ascertain  their  names,  or  the  name  of  their  father,  or  his  or  their  residence,  or 
whether  they,  or  either  of  them,  be  dead  or  living. 

[Or  where  residence  cannot  be  ascertained:]  That  K.  R.,  a  brother  of  said  testator,  who 
is  not  a  resident  of  this  State,  was  known  to  reside  in  the  city  of  Chicago,  111.,  in  or  about 
the  month  of  May,  1879.  -Your  petitioner  is  informed  and  believes,  that  a  letter  addressed 
to  sE^id  K.  R.  at  Chicago,  111.,  was  deposited  in  the  post-office  at  New  York  city,  and  was 
shortly  thereaftef  returned  through  the  post-office,  with  the  iiiformatipn  that  said  K.  R. 
could  not  be  found;  and  your  petitioner,  after  diligent  inquiry,  has  been  unable  to  as- 
certain his  present  residence.  ■  ;!. 

[Or  where  pvUlicaiion  is  sought:]  That  personal, service  of  a  citation  canjiot  with  due 
diligence  be -inp,de  upon  the  abbye7named  nonresidents  witlun,  the  State  of  New  York, 
and  yo,iir  lietifioner  prays  for 'an  order  directing  tiie  service  thereof  without  the'  Stdte, 
or  by  publication,'  pursuant  to  section  2.526  of  the  Code  of  Civil  Procedure. 

y.  [Where  the  facts  are  not  already  staled,  add:]  AH- of  the  foregoing  named  are  of  full 
ag/3,aijd  sound  mind  [except  as  follows:  That  said  F.  R.  is  an  infant,  of  the  age  of  , 
residing  with  ,  his  mother,  at  the  address  aforesaid,  and  has  no  general  guardian— or, 
if  otherwise,  name  guard4m,wUh.^^res^,, and, -state  , how  appointed,  if  known; — and  that 
J.  IJ,.,  is  a  lunatic,  for  whom     ,,  pf     ,  is  the  co^La'caiiioe— -stating' %ow  appointed,  if  known]. 

yi.,  [Itisvhiaito  add:]  Tiat  said  decedent  left  him  surviving  no  widow,  nor  any  child 
or.c^ldren,  ,a,d,9pted  child  or  children;  the  issue  of  any  deceased  child  or  children,  or  the 
issUe.of  any  deceased  adopted  child  or  children;  or  any  father  or  mother,  or  any  deceased 
cnild's  husband  or  wife,  pr  brother  or  sisterlpf  the  half  or  the  whole  blood,  or  the  issue 
of r  any  deceased  brother  or  sister,  or  any  deceased  brcSther's  wife  or  ahy  deceased  sister's 
husband,  except  as  above  stated. 

yil.  [It  is  well  to  add  in  all  cases:]  That  noi  petition  for  the  probate  of  said  will,  or  for 
letters  of  administration  on  said  estate,  has  been  heretofore  filed  in  any  surrogate's 
court  of  this  State.  ,  ;,     ,     , 

VIII.  That  your  petitioner  is  the  sole  executor  [and  trustee]  named  in  said  will  [or, 
one  of  the  executors  named,  etc. — or,  a  legatee  named,  etc. — -or,  a  creditor  of  the 'said 
testator  in  the  sum  of  $1,000  upon  a  certain  promissory  note  made  and  deUvered.by  the 
testator  to  the' petitioner,  on  the  day  of  ,      '•  '■    ,;  for  value].  : 

IX.  [Where  interpretation  of  will  executed  in  this Sthte  is  sought:]  That  your, petitioner 
is  advised  by  counsel,  and  verily  believes,  that  the  true  interpretation;  and  legal,  effect 
of  'the  [fourth  clause  of]  said  will  are  doubtful,  in  that  [it  is  uncertain  upon  what 
contingency  the  trust  thereby  created  was  intended  to  terminate — or,  it  isf  questioned 
whether'  the  said  clause  does  not  unlawfully  suspend  the  absolute  ownership!  of 
the  property  so  bequeathed  in  trust,  etc.].  That  the  following  persona,  ibesides 
those  above  ndxned '[th6  next  of  kin,  etc.],  are  interested  in  the  determination !  of  the 

•  meaning,  validity,  and  legal  effect  of  said  will,  towit:'[stciie  names  and  residences  of  lega- 
tees,, not  already  rrientioi^ed  as  next  of  kir/,,  widovf,  etc.;  or  state].    That  the  above-named 
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[widow — or,  husband— and]  next  of  kin  are  the  only  persons  who  are  interested  in 
the  determination  of  the  meaning,  validity,  and  legal  effect  of  isaid  [clause  of  said]  wiH. 
Whebbporb,  your  petitioner  prays,  that  the  said  last  will  and  testament  may  be  proved, 
and  letters  testamentary  granted  thereon,  according  to  law,  to  the  executor  {or,  execu- 
tors] who  may  qualify  thereunder,  and  that  the  above-named  widow  {or,  husband], 
heirs  and  next  of  kin  \m  either]  of  said  deceased  may  be  cited  to  attend  ihe  probate  thereof; 
and  that,  upon  the  presentation  of  this  petition  the  surrogate  of  the  county  -of  New 
York  may  make  such  further  or  Other  order,  in  relation  to  the  proof  of  said  will  or  the 
service  of  said  citation,  as  may  be  just  and  proper  {and  that  the  validity,  construction, 
and  legal  effect  of  the  aforesaid  disposition  of  personal  prapetisy  may  be  determined  and 
adjudged]. 

IDate.]  [Signature.] 

[FenwB.i  [Venification.] 

A ,  B.,  being  duly  sworn,  says  that  he  is  the  petitioner  ,[or  other  party]  above  named, 
that  he  has  read  the  foregoing  petition  subscribed  by  him,  and  that  ithe  same  is  trUe, 
to  ihis  own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  that,  as  to  those  matters,  he  believes  it  to  he  true. 

[Jurat.]  [Signature^ 

No.  17. 

Same;  Shorter  Form. 

[TOk.] 

To  the  Surrogate's  Court  of  the  county  of  Kings: 

The  petition  of  P.  G.,  of  the  Borough  of  Broolclyn,  CSty  of  New  York  respectfully  ^ows 
to  this  court  that  he  ia  an  executor  named  in  the  last  will  and  testament  of  L.  B.,  late  of 
the  City  of  New  York,county  of  Kings,  deceased. 

That  the  said. deceased  was,  at  the  time  of  his  death,  a  resident  of  the  county  of  Kings, 
and  departed  this  life  in  ssIM  county  on  the  day  of  , 

That  said  last  will  and  testament  relates  to  both  real  and  personal  estate,  and  bears 
date  the         day  of         ,  ,  and  was  signed  by  the  testator,  and  A.  M.  and  L.  R. 

as  subscribing  witnesses. 

That  said  deceased  left  him  surviving  a  [or,  no]  widow,  E.  R.,  who  resides  at  the  town 
of  W.,  county  of  S.,  and  as  his  only  heirs-at-law  and  next  of  kin  the  f  dlowing  named 
persons,  to  wit;  [naming  them]. 

And  your  petitioner  prays  that  the  said  instrument  above  described  be  proved  and 
admitted  to  probate  as  a  valid  will  of  real  and  personal  estate,  and  that  the  abbve- 
named  widoWj  all  tiie  heirs-at-law  and  next  of  kin,  of  said  testator,  be  cited  to  attend  the 
probate  thereof;  that  the  surrogate,  on  the  returri  day  of  said  citation,  appoint  a  compe- 
tent and  reponslble  person  to  appear  as  special  guardian  for  the  above-named  infants, 
and  tha4.  letters  testamentary  be  granted  thereon  according  to  law. 

[Date.]  [Signature.} 

[Verifieation.] 

Affidavit  as  to  Heirs  and  Legatees.'- 

[Title  and  Verme.] 
C  D.,)beiaBg  duty -sworn,  says: 

I.  That  he  is  executor  named  in  the  will  of  the  above-named  decedent. 

II.  That  the  above-named  decedent  died  on  the  day  of  ,  ,  at  , 
in  the  city  [or,  town]  of 

m.  Thttt  the  estimated  value  of  the  real  property  in  this  State,  of  which  said  decedent 
died  seized,  is         dollars. 

IV.  That  the  estimated  value  of  the  personal  property  of  which  said  decedent  died 
possessed,  is         dollars. 

V.  That  the  names  of  the  heirs-at-law  and  n^ct  of  kin  of  said  deeedent,  .their  places 
of  residence,  and  relationship  to  the  decedent,  are  as  follows: 

'  This  affidavit  is  made  necessary  by  section  238  of  the  Tax  Law  (Cons,  L.  1909,  o.  62;  L,  1896.  c.  908.) 
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Name. 


Residence. 


RelatiQaship. 


VI.  That  the  following  is  a  full  and  correct  list  of  the  names  and  residences  of  all  the 
persons  and  bodies  who  are  in  any  way  entitled  to  any  legacy,  devise,  interest,  or  estate 
under  <»  by  virtue  of  the  will  of  said  deceased,  or  from  sajd  decedent,  together  with  the 
nature,  valuer  and>  amount  of  such  legacy,  devise,  interest,  or  estate. 


Name  of  legatee  or  devisee, 


Residence. 


Amount  or  value  of 
legacy. 


Value  of  devise. 


[Jurat.] 


[Signature.] 


No.  18. 
Petition  for  Probate  where  Citation  is  not  Necessary. 


[As  in  No.  16,  to  the  asterisk,  and  then  continue:] 

IV.  That  the  said  decedent  left,  him  surviving  no  widow  [or,  husband]'  and  no  heir- 
at-law  or  next  of  kin,  except  your  petitioner,  who  is  the  only  child  of  said  decedent, 
and  of  full  age,  and  the  sqle  executor  named  in  said  will,  and  is  the  only  person  interested 
thereunder. 

V.  That  no  petition  for  the  probate  of  said  will  has  been  filed  in  any  surrogate's  court 
of  this  Statei 

Wherkporb,  your  petitioner  prays,  that  the  said  last  will  and  testament  may  be 
proved,  and 'letters  testamentary  granted  thereon  according  to  law. 

[Signature.] 
[Verification.] 

No.  19. 

Petition  for  Proof  of  Nuncupative  Will. 

[After  alleging  jurisdictiorud  fads  as  in  No.  16,  continue:]  That  on  the  day  of 

,  the  said  decedent  was  a  mariner  in  actual  service,  and  was  captain  of  the 

brig  Osprey,  engaged  in  making  the  voyage  from  New  York  to  Liverpool,  said  vessel  then 
being  in  mid-ocean.  That  on  the  said  day  the  decedent  was  seized'  with  a  sudden  and 
violent  sickness,  to  wit,  with  the  disease  of  cholera,  and  being  then  in  immediate  danger 
of  death,  and  having  no  opportunity  to  make  a  wtitten  will,  he  called  to  him  your  peti- 
tioner, who  was  the  mate  of  the  said  vessel,  and,  in  the  presence  of  J.  K.  and  L.  M., 
sailors  belonging  to  Said  vessel,  addressed  him  substantially  in  the 'following  words: 
"  Upon  my  death  I  desire  that  you  act  as  my  executor,  and  take  possession  of  all  my 
personal  estate,  and  divide  it,  one-half  to  my  wife  and  the  rest  to  my  daughter."  That 
thereafter  the  said  decedent  continued  to  fail  in  strength,  and  died  two  days  thereafter, 
on  the  day  of  ,  ,  before  the  vessel  arrived  in  port. 

[Tfee  remaindler  of  the  petition  should  be  as  in  Nos.  16  and  18  except  thai,  as  a  nuncupative 
tll0  can  extend  only  to  personalty,  it  is  never  necessary  to  cite  the  heirs-airlawi] 

No.  20. 

pee  §§  412  et  seq.] 

Petition  for  Proof  of  Lost  or  Destroyed  Will. 

[The  same  as  No.  16,  except  that,  aftlerparfilfraph  VIII,  as  there  given,  insert:]: 
IX.  That  the  said  will  was  made  by  the  said  testator,  on  or  about  the  day 

of        ,        ,  aai  [^  copy  of  said  will  is  hereunto  annexed,  marked  Exhibit  A — or,  the 
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witnesses  to  said  will  were  J.  K.  and  L.  M.,  of  Brooklyn,  N.  Y.,  the  provisions  of  the  said 
will  were  substantially  as  follows,  viz.,  etc.].  '■ 

X.  That  the  aforesaid  will  of  the  said  testator  was  in  existence  at  and  for  some  time 
subsequent  to  his  death,  and  since  his  death  has  been  lost  or  destroyed  by  accident  or 
design — or,  That  the  said  will  was,  in  the  lifetime  of  the  said  testator,  fraudulently  de- 
stroyed in  the  following  manner: — -[stating  facts  making  a  prima  fajAe  case  offrauduteni 
destruction  in  tKelifetim^  of  the  testaMr .]       .  ■   :  .    ii.;,,.  fi.  i       .  .,riS    ,]/ 

Your  petitioiier,  thetefore,  prays  that  a  citation  may' issue  [etc.,  as  iri  No.  16j-and 
continue],  and  [that  the  instrument  of  which  a  copy  is  here'ilnto  annexed;  marked  Ex- 
hibit A,  may  be  estabfished  as  the  last  will  and  testament  of  the  said  A.  B.;  deceased-^ 
or,  that  the  provisions  of  the  last  will  and  testament  of  the  said  A.  B.,  deceased,  may  be 
established  and  declared  to  be  as  set  forth  in  the  foregoing  petition]. 

[Verification.]  \  [Signature!] 

No.  21. 

Petition  for  Leave  to  File  for  Record  Exemplified  Copy  of  Will. 

To  the  Surrogate  of  the  city  and  county  of  New  York: 

The  petition  of  B.  G.,  residing  in  the  city  of  New  York,7StateiQf  Ifew  York,  respect- 
fully showeth,  that  your  petitioner  is  the  executor  [or,  legatee]  named  in  the  last  will  and 
testament  of  L,  R.,  deceased.  '         , 

That,  said  deceased  was,  at  the  time' of  his  death,  a  resident  of  the  city  of  Boston, 
State  of  Massachusetts,  and  departed  this  life  in  the  said  city  of  Boston,  on  the' 
day  of  ,        ,  leaving  real  property,  or  an  interest  in  real  propefrty,  situated  within 

this  county,  to  wit:  [naming  it  speci^a//?/],, which  is  devised,  or  subject  to  a  p6w'61'  of  dis- 
position by  the  said  will  of  said  deceased.  ' 

That  sflid  will  was  duly  executed  in  conformity  with  the  laws  of  this  State.  '  ■* 

That  on  the  day  of  ,        ,  the  said  will  of  said  deceased  was  admitted  to 

probate  within  the  State  where  the  decedent  so  resided  as  aforesaid.  "J 

That  said  will  is  filed  or  recorded  in  the  [naming  office  where  loill  is  filed],  the  same  being 
the  proper  office  as  prescribed  by  the  laws  of  said  State  of  Massachusetts,  and  that  the 
said  will,  with  the  proofs  and  the  records  thereof,  remains  in  said  court. 

That  your  petitioner  herewith  presents!  a  copy  of  such  will  or  the  record  thereof  and  of 
the  proofs  or  the  record  thereof,  duty  authenticated  '  by  the  seal  of  the  court  or  oflScer 
by  which  or  whom  such  will  was  admitted  io  proliate,  or'haviiig  the  custody  of  the  same 
,.or  of  the  record  thereof ,  and  the  signature  of  a  judge  of  guch  ^purt,  or  the  signature  of 
duch  officer,  and  of  the  clerk  of  such. court  or  officer,  if  any;  and  further  authenticated  by 
a 'Oertificate  under  the  great  or  principal  seal,  of  such  State  aiid:  the  signature  of  the 
officer  who  has  the:  custody  of-such  seal,  to  the  efjfect  that  .th,e  court  or  officer  by  whicji 
or  whom  such  will  was  admitted  to  probate  was  duly  authorized  by  the  laws  .of,  such 
State  to  admit  such  will  to  probate;  that  the  will  and. records,  (ijie, accompanying  copies 
of  which  are  so  authenticated,  are,  ,kept  pursuant  (p  thpse  laws,  by  such  coui;t  or  by  the 
officers. who  authenticated  such  copies ;.tha(t  the  seal  of  ^.s.uchi court  or  officer  affixed  to 
such  copies  is  genjiine,  and  theitt^e. officer  making  such  certifica,te  under  such  ^eal  of 
such  State  verily  believesthat  eachof  the  signatures  attesting  such  copies  is  genuine. 

[If.no'proofs.areoiafilemththBwill,  say:]  ■     .  '         j  .     ,       , 

Your  petitioner  herewith,  presents  with  said  !.         copy  pf 

such  will,  or  of  the  record  ti\ereof ,  authenticated  as  above  set  jforth,  a  certiftcate  that  no 
proofs  or  statement  of  tl^e  substa,nce  of  pi;opfs,of  such  will,  are,  ,91;  is  on  file,  01;  recorded 
in  such  office,  and  that  said  certificate  concerning  proof  accompanying  the  copiy  of  the 
will  or  of  the  record  so  authenticated  is  unde^<the  seal  of  the  court  or  officer  by  which  or 
whom  such  will  was  admitted  to  probate'  or  having  the  custody  of  such  will  or  record, 
and  the  signature  of  a  judge  or  the  (jl^k  of  aijch  court,  or  the  signature  of  such  officer, 
authenticated  by  a  certificate  under  the 'great  or  "principal  seal  of  such  State,  and  the 
signature  of  the  officer  ha-Wng  tjie  custody  thereof,  tg  th^  effecj  t^j^at  the  seal  of  the  court 
or  officer  affixed  to  such  certificate  concerning  proofs  is  geriiline  and  that  such  officer 
making  such  certificate  under  such  seal  of  such.S^ate  verjly  believes  that  the  signatiijije  to 
such  certificate  concerning  proofs  is  genuine.      ,    ,:  ,j 

1  For  the  proper  authentication  of  a  will  of  a'nothef  State,  see  Gona.  E;  IQOSl'c.  18,  $  44.  < 
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That  no  previous  application  kferein  has  been  heretofore  made  t6  this  court. 
Your  petitioner  therefore  prays  that  a  decree  may  be  signed  by  the  surrogate  of  this 
court  directing  that  said  copies  be  filed  and  recorded  in  his  office. 
[Date.]  [Signature.] 

No.  22. 

[See  §§  377,  392.] 

Answer  to  Petition  for  Probate.' 

[Title.] 

The  undersigned  [or,  3.  K.],  one  of  the  next  of  kin  of  the  said  decedent,  hereby  contests 
the  validity  of  the  disposition  of  the  real  and  personal  estate  of  the  said  decedent,  of 
which  he  died  sefzed  and  possessed,  contained  in  a  certain  paper  writing  bearing  date 
the  day  of  ,  and  purporting  to  be  his  last  will  and  testament,  presented  to 

and  now  before  this  coUirt,fopprpb%te,  as  a  will  of  realanjl  personal  estate  [and  also  calls 
in  question  the  construction  and  legal  effect  of  said  disposition].  And  for  answer  to  the 
petition  of  T.  C.  S.  for  the  probate  of  said  will,  he  avers  [upon  information  and  belief]  as 
follows,  to  wit:  [state  grounds  of  objections,  e.  g.] 

I.  That  the  said  paper  is  not  the  last  will  of  the  said  decedent,  and  that  the  alleged 
%exepu,tion  thereof  was  not  his  free,  unconstrained,  or  voluntary  act. 

II.  That  neither  at  the  time  said  paper  purports  to  h&,ve  been  executed,  nor  at  any 
time  when  it  was  executed  (if  ever  executed),  was  he  of  sound  mind,  memory,  and  under- 
standing. ' 

III.  That  the  said  paper  was  not  siibscribed,  published,  and  attested,  as  and  for  his 
last  will,  in  conformity  with  the  statute  in  such  case  made  and  provided. 

IV.  That  the  said  paper  is  invaUd  and  void  as  a  testamentary  disposition  of  the  dece- 
dent's property  on  the  following,  among  other,  grounds,  to  wit: 

1.  That  A.  J.,  the  person  to  whom  the  said  alleged  will  purports  to  devise  an  interest 
in  real  property  in  this  State,  is  a  nonresident  alien,  not  authorized  by  law  to  hold  real 
estate. 

2.  That  there  was  not  then,  and  there  is  not  now,  living  any  person  of  the  name  of 
A.  J.,  or  entitled  to  that  name^  or  to.  the  property  so  alleged  to  be  devised  and  bequeathed. 

3.  That  thpre  is  no  sufficient  description  of  the  property  designated  in  the  ^id  paper 
by  the  term  "the  family  silver,"  and  that  sudh  deisighation  is  indefinite  and  uncertain. 

4.  That  th^.e  is  no  sufficient  description  of  the  property  designated  in  said  paper  by 
the  term  "all  my  personal  property  now  in  a  storage-house  in  Liverpool,  England,"  and 
that  such  designation  is  indefinite  and  uncertain. 

5.  That  there  is,  by  such  paper,  no  sufficient  disposition  of  any  real  property  of  the 
decedent,  or  of  the  possession  thereof,  during  the  lifetime  and  until  the  death  of  the  said 
A.  J.,  and  no  person  is  named  as  entitled  thet-eto  meanwhile. 

6.  That  there  is  no  power  or  authority  therein  or  thereby  conferred  upon  the  person 
named  as  executor  thereof,  or  upon  any  other  person  or  persons,  to  collect  or  receive  the 
income  of  any  of  the  real  estate  of  the  decedent. 

7.  That  "The  Roman  Catholic  Little  Sisters  of  the  Poor,"  named  as  residuary  legatee 
and  devisee  therein,  is  not  a  corporate  body  or  legal  person  capable  of  taking  real  or 
personal  property  by'will.  '  '    '•''''■  ■'■'■-ar   ■■■-.<     -i^ii,i\-/-:  r,  j^    v.     ■ 

8.  That  there  is  no  society,  corporation,  or  legal  person  in  esse,  having  the  name  "The 
Roman  Catholic  Little  Sisters  of  the  Poor,"  or  properly  designated  thereby. 

9.  That  the  real  property  of  the  decedent,  which  would  pass  to  the  Roman  Catholic 
Little  Sisters  of  the  Poor  by  the  said  residuary  devise  and  bequest,  if  valid,  and  if  the 
devisee  or  legatee  were  properly. distinguished  and  named- and  authorized  to  take  by 
devise,  is  of  greater  value  and  larger  income  than  it  is  or  would  be. lawful  for  the  said 
so-called  beneficiary  to  receive,  in  addition  to  its  other  property,  under  the  laws  of  this 
State. 

10.  That  "The  Romanr.GaAhoUB,  tittle  ^igteri^ofj^ie  Poor,"  or  the  corporation  or 
beneficiary  intended  by  that  designation  (if  any  such  in  fact  exist),  was  not,  at  the  time 

i.pf  the  death  of  the  decedent  or  at  any  time  prior  thereto,  authorized  by  laW  to  take  by 

devise.,    .,  ,j  .   , ,  , , ,   -; 

11.  l"l^^t  there  IS  more  than  one  society  known  by  the  name  "The  Roman  Catholic 

1  For  other  forms  of  objections,  see  Taylor  Will  Case,  10  Abb.  Pr.  (N.  S.)  300. 
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Little  Sisters  of  the  Poor,"  and  the  said  paper  does  not  distinguish  which  of  said  societies 
is  intended  by  that  name. 

12.  That  the  devise  and. bequest  in  said  alleged  will  to  "The  Roman  CathoU^  Little 
Sisters  of  the  Poor,"  is  invalid,  because  the  said  alleged  will' was  not  made  and  executed 
at  least  two  months  before  the  death  of  the  said  decedent. 

V.  That  the  paper  propounded  for  pi!oba)te  herein  is  invalid  as  a  last  will  and  testa- 
ment, and  is  illegal  and  void. 

Wherefore,  the  above-named  J.  K.  [ar-,  the  undersigned],  contestant,-  prays  that  the 
proceeding  may  be  dismissed  with  costs. 

[Date.]  {/Signattfe  of  contestant  or  attorney.] 

[Verification,  if  required  by  the  surrogate's  order  directing  written  answer.] 

i7o.  23. 

[See  §379.] 
Notice  of  Hoaxing  of  Objections  to  Probate. 

'  I.  Under  §  2618.  See  No.  5,  II,  ante. 

'  [K«e.] 

Take  notice: 

First.  That  I  am  the  executor  named  in  the  last  will  and  testament  of  L.  R.,  late  of 
the  county  of  ,   deceased. 

Second.  That  said  last  will  and  testament  was  duly  filed  for  probate,  and  that  proceed- 
ings for  the  probate  of  said  last  will  and  testament  have  been  begun  by  me. 

Third.  That  the  proving  of  said  last  wiU  and  testament  has  been  contested  by  J.  K. 
upon  the  grounds  set  forth  in  his  answer  to  the  petition  for  the  probate  of  said  last  will 
and  testament  of  the  deceased. 

Fourth.  That  the  names  and  post  office  addresses  of  proponent  and  of  all  persons  in 
being  who  would  take  any  interest  in  anjf  property  under  the  provisions  of  said  last  will 
and  testament,  and  the  executors  named  therein  who  have  not  been  cited  or  appeared 
in  the  proceeding,  are,  as  deponent  is  infoiine4  »nd  verily  believes,  as  follows:  [names 
and  addresses,] 

Fifth.  That  all  of  the  above  are  of  full  age  and  sound  mi^d  except  [naming  them], 
who  are  infants  under  the  age  of  fourteen  years,  and  [naming,  them],  who  are  infants 
over  the  age  di  fourteen  years. 

Wherefore,  you  are  notified  that  the  time  and  place  of  hearing  of  the  issues  raised 
herein  is 

(File  this  with  proof  of  service.) 

No.  24. 

[See  §§  147,  364.] 
No.  26. 

1.  Notice  Requiring  Examination  of  Witnesses. 

[Ttile.] 

Please  take  notice,  that  the  undersigned,  who  contests  the  probate-^  of  the  alleged 
will  of  said  decedent,  requires  the  oral  examination  of  all  the  subscribing  witnesses  to 
said  alleged  will  [or,  of  all  the  witnesses  to  said  will,  subscribing  witnesses,  or  otherwise 
— and  of  any  other  witness  whose  testimony  the  suncogate  of  this  county  is  satisfied 
may  be  material.] 

[Date.]  [Signature  and  address.] 

2.  Affidavit  Accompanjring  Notice; 

[Title  and  Venys.]. 

J.  D.,  being  duly  sworn,  says:  I.  That  he  is  the  attorney  for  M.  R.,  ofle  of  the  next 
of  kin  of  the  above  nam,ed  decedent,  and  that  on  his  behalf  deponent  has  duly  filed 

'  N.  B.  Section  261.1  permits  .this  demand  to  be  made  "without  first  filing  objections."    H,  W.  3. 
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[or,  is  advised  he  may  have  to  file]  objections  to  the  probate  of  the  will  involved  in  this 
proceeding. 

II.  That  deponent  has  for  some  time  been  investigating  the  facts  connected  with  this 
case,  and  has  caused  to  be  investigated  the  rights  of  his  client.  He  has  also  made  and 
caused  to  be  made  an  examination  relative  to  the  probable  testimony  and  evidence 
to  be  adduced  upon  the  trial  of  this  proceeding,  and  he  is  informed  and  verily  believes 
that  the  testimony  of  the  following  witnesses  will  be  or  may  be  material  upon  said,  trial 
for  the  following  reasons  [state  names  of  witnesses  and  facts  showing  their  materiality]: 

III.  Deponent,  therefore,  prays  for  an  order  directing  the  production  of  the  said 
witnesses  upon  said  contested  probate,  pursuant  to  section  2611  of  the  Code  of  Civil 
Procedure. 

[Jurat.]  [Signature.] 

3.  Order  Thereon. 

[Title.]  At  a  Surrogate's  Court,  etc. 

On  reading  and  filing  the  annexed  afiidavit  of  J.  D.,  verified  the         day  of  , 

,  together  with  a  notice  for  the  production  of  certain  witnesses  herein,  as  provided 
by  section  2611  of  the  Code  of  Civil  Procedure,  and  upon  all  the  papers  and  proceedings 
herein,  the  surrogate  being  satisfied  that  the  testimony  of  the  said  witnesses  whose  names 
are  mentioned  in  the  notice  hereto  annexed  are,  or  may  be,  material,  and  upon  motion 
of  said  J.  D.,  attorney  for  M.  R.,  contestant,  it  is 

Ordered,  that  T.  S.,  the  petitioner  herein,  produce  for  examination  upon  the  trial 
of  the  issues  herein,  the  following  named  witnesses  [naming  them];  and  it  is 

Further  Ordered,  that  a  copy  of  this  order  be  forthwith  served  upon  all  the  parties 
who  have  appeared  herein,  or  upon  their  attorneys. 

[Signature], 
Surrogate. 

No.  26. 

[See  §  362.] 

Order  that  Testimony  on  Probate  be  Taken  by  Clerk. 

[TUle.] 

A  petition  for  the  probate  of  the  will  of  the  above  named  decedent  having  been  duly 
presented  to  this  court,  and  no  objections  thereto  having  been  filed  [or,  in  the  county 
of  New  York,  and  objections  thereto  having  been  filed,  and  all  parties  appearing  in  the 
proceeding  having  consented  in  writing],  now,  therefore,  it  is 

Ordered,  that  the  testimony  in  the  above-entitled  proceeding,  now  pending  in  this 
court,  be  taken  by  B.  T.,  assistant  to  the  surrogate,  he  to  report  the  same  to  this  court 
for  its  consideration. 

[Signature.] 
Surrogate. 

No.  27. 

[See  §  372a.] 
Depositions  to  Prove  Will. 
N.  B.  Use  oflScial  forms  wherever  procurable.    H.  W.  J. 

I.  Examination  of  SubscribUi^  Witness. 

{Title.] 

Examination  of  witnesses,  sworn  and  examined  in  the  above-entitled  matter. 

[Venv^.] 

E.  S.,  of  New  York  city,  being  duly  sworn  as  a  witness  in  the  above-entitled  matter', 
and  examined  on  behalf  of  the  proponent  to  prove  said  will,  says:  I  was  well  acquainted 
with  J.  T.,  the  said  testator,  and  had  known  him  for  more  than  six  years  before  his  death. 
The  subscription  of  the  decedent's  name  to  the  instrument  now  shown  to  me  and  offered 
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for  probate  as  his  last  will  and  testament,  and  bearing  date  the         day  of  ,        , 

was  made  by  the  decedent  at  150  Bond  street,  in  the  city  of  New  York,  in  the  presence 
of  myself  and  P.  T.,  the  other  subscribing  witness.  At  the  time  of  such  subscription, 
the  said  decedent  declared  the  said  instrument  so  subscribed  by  him  to  be  his  last  will 
and  testament:  and  I  thereupon  signed  my  name  as  a  witness  at  the  end  of  said  instru- 
ment, at  the  request  of  said  decedent,  and  in  his  presence  [and  in  the  presence  of  said 
P.  T.]'  I  also  saw  said  P.  T.,  the  other  attesting  witness,  sign  his  name  as  a  witness  at 
the  end  of  said  will  and  know  that  he  did  so  at  the  request  of  said  decedent,  and  in  his 
presence.  The  said  decedent,  at  the  time  of  so  executing  said  instrument,  was  upwards 
of  the  age  of  [twenty-one]  years,  and  of  sound  mind,  memory,  and  understanding,  and 
not  under  any  restraint  or  in  any  respect  incompetent  to  make  a  wUl. 
[Jurat.]  [Sigriature.] 

II.  Examination  as  to  Custody  of  Will. 

[Title  and  Venue.] 

A.  B.  and  C.  D.,  being  ,duly  and  severally  sworn  and  examined  before  surro- 

gate of  the  county  of  ,  say: 

I.  The  said  A.  B.,  for  himself,  says  that  he  is  an  attorney-at-law,  having  an  office 
at  street,  in  the  city  of  New  York,  and  that,  at  the  request  of  J.  K.,  now  deceased, 
he  drafted  and  caused  to  be  prepared  the  instrument  in  writing  now  produced  and 
shown  him  dated  ,  ,  purporting  to  be  the  last  will  and  testament  of  J.  K., 
deceased;  and  that  he  was  present  at  the  execution  of  the  same,  which  took  place  at 
his  office,  ,  aforesaid,  on  the  day  of  the  date  of  said  instrument.  That  immedi- 
ately upon  the  execution  of  the  same,  the  deceased  J.  K.  delivered  it  to  him  for  safe- 
keeping, and  he  thereupon  placed  the  same  in  the  safe  in  his  said  office,  where  it  remained 
until  the  day  of  ,  ,  when  he  took  it  thence  and  delivered  it  personally  to 
C.  D.,  one  of  the  executors  named  therein. 

II.  The  said  O.  D.,  for  himself,  says  that  he  personally  received  the  said  instrument 
from  A.  B.,  the  person  herein  named,  on  the  day  of  ,  ,  as  above  stated; 
that  the  same  remained  in  his  custody  from  that  time  until  the  day  of  ,  , 
when  he  brought  the  same  to  the  office  of  the  sxirrogate  of  the  county  of  New  York, 
where  he  deposited  the  same  for  probate. 

III.  The  said  A.  B.  and  C.  D.  further  say,  that  whilst  the  said  instrument  remained 
in  their  respective  custodies,  the  same  was  in  no  respect  altered  or  changed. 

[Jurat.]  [Signature.] 

III.  Examination  as  to  Handwriting  of  Testator. 

[Title  and  Venue.] 

A.  R.,  of  New  York  city,  being  duly  sworn  as  a  witness  in  the  above-entitled  matter, 
and  examined  on  behalf  of  the  petitioner  to  prove  said  will,  says,  that  he  was  well  ac- 
quainted with  J.  T.,  late  of  the  said  city  of  New  York,  and  with  his  manner  and  style 
of  handwriting,  having  often  seen  him  write,  and  that  he  verily  beUeves  that  the  signa- 
ture of  the  said  J.  T.,  subscribed  as  testator  to  the  instrument  in  writing  now  produced 
and  shown  to  deponent,  purporting  to  be  the  last  will  and  testament  of  said  deceased, 
bearing  date  the  day  of  ,  ,  is  the  proper  signature  and  handwriting  of 

said  testator. 

[Jurat.]  [Signaiure.] 

IV.  Examination  as  to  Handwriting  of  Attesting  Witnesses.^ 

[Title  and  Venue.] 

E.  D.,  being  duly  sworn  as  a  witness  in  the  above-entitled  matter,  and  examined  on 
behalf  of  the  proponent  of  said  wiU,  says: 

That  he  was  well  acquainted  with  E.  S.,  late  of  the  city  of  New  York,  and  with  his 
manner  and  style  of  handwriting,  having  often  seen  him  write,  and  that  he  verily  believes 
that  the  signature  purporting  to  be  his,  subscribed  as  a  witness  to  the  instrument  in  writ- 
ing now  produced  and  shown  to  deponent,  purporting  to  be  the  last  will  and  testament 
of  E.  S.,  deceased,  bearing  date  the  day  of  ,        ,  is  the  proper  signature  and 

handwriting  of  said  E.  S. 

[Jurat.]  [Signature.] 

1  As  to  when  proof  of  handwriting  of  witness  is  competent,  see  §  2612,  C.  C*  P, 
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V.  Order  Dispensing  with  Testimony  of  Foreign  Witness. 

[Title.]  At  a  Surrogate's  Court,  etc. 

On  i'eading  and  filing  the  annexed  affidavit  of  L.  R.,  verified  the         day  of  , 

,  by  which  it  appears  to  my  satisfaction  that  A.  R.,  one  of  the  witnesses  to  the  will 
of  the  above  named  decedent,  is  not  at  present  residing  within  the  State  of  New  York, 
and  that  the  time  which  would  be  expended  and  the  cost  incurred  in  sending  a  commis- 
sion to  take  his  testimony  without  the  State  would  cause  great  inconvenience  and  hard- 
ship to  the  beneficiary  under  said  will;  now,  on  motion  of  B.  T.,  attorney  for  the  propo- 
nent, it  is 

Ordered,  that  the  testimony  of  the  said  A.  R.,  as  a  witness  to  the  last  will  and  testa- 
ment of  C.  A.,  deceased,  be  dispensed  with,  and  that  such  other  testimony  be  taken  as 
shall  be  sufficient  to  prove  the  handwriting  of  said  witness  and  such  other  facts  as  may 
be  necessary  to  the  proof  of  said  will. 

[Signature], 
Surrogate. 

No.  28. 

Consent  and  Report  of  Special  Guardian. 

[Title.] 

I,  L.  R.,  counselor-at-law,  hereby  consent  to  be  appointed  by  the  surrogate  of  the 
city  and  county  of  New  York  the  special  guardian  of  [naming  him  or  them],  infant  [or, 
infants]  for  the  sole  purpose  of  appearing  for  and  taking  care  of  his  [or,  their]  interests 
in  the  above-entitled  matter,  and  I  hereby  state  that  I  have  no  interest  in  the  proceedings 
adverse  to  that  of  said  infant  [or,  infants],  and  am  not  connected  in  business  with  the 
attorney  or  counsel  of  any  party  hereto. 

Dated,  New  York.  .[Signature.] 

[Acknowledgment  as  of  a  deed.] 
[Report.] 

[See  §  131.] 

[Title  and  Venue.] 

L.  R.,  being  duly  sworn,  says:  that  he  is  a  counselor-at-law;  that  since  his  appointment 
as  specia,l  guardian  herein,  he  has,  to  the  best  of  his  ability,  made  himself  acquainted 
with  the  rights  of  his  ward  [or,  wards],  and  that  he  has  taken  all  the  steps  necessary  for 
the  protection  of  such  rights,  to  the  best  of  his  knowledge,  and,  as  he  beUeves,  that  he 
has  examined  into  the  circumstances  o£  the- case,  the  instrument  offered  for  probate, 
the  petition  and  other  papers  herein,  that  he  has  attended  on  the  return  of  the  citation 
and  examined  the  testimony  given  by  the  subscribing  witnesses  [naming  them],  and  that 
he  has  found  no  objections  to  the  probate  of  said  instrument,  and  that  it  appears  to  be 
for  the  best  interest  ofhis  ward  [or,,  wards],  that  the  same  should  be  admitted  to  probate. 

[Jurat.]  [Signature], 

Special  Guardian. 

No.  29. 

[See  §447.] 

Decree  Granting  or  Refusing  Probate. 

[Tide.] 

Satisfactory  proof  having  been  made  of  the  due  service  of  the  citation  heretofore 
issued  in  this  matter,  requiring  the  proper  parties^ to  be  and  appear  before  the  surrogate 
of  the  county  of  Orange,  on  the  day  of  ,  to  attend  the  probate  of  the  last  will 

and  testament  of  A.  B.,  late  of  the  town  of  Goshen,  in  the  county  of  Orange,  deceased, 
bearing  date  the  day  of  ,  ;  and  CD.,  one  of  the  executors  named  in  said 

will,  the  petitioner  herein,  having  appeared  in  person,  and  by  E.  F.,  his  attorney,  in 
support  of  the  proof  of  the  same;  and  M.  N.,  the  widow  of  the  said  deceased,  having 
appeared  in  person,  and  by  W.  M.,  her  attorney,  and  filed  an  answer  in  opposition  thereto 
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[or,  and  no  objections  having  been  made  thereto];  and  G.  H.,  the  special  guardian  duly 
appointed  of  J.  K.  and  L.  M.,  minors,  two  of  the  heirs  and  next  of  kin  of  said  deceased, 
having  appeared  for  said  minors,  and  no  other  parties  or  persons  having  appeared  herein ;  * 
(And  A.  J.,  a  legatee  and  beneficiary  under  said  will,  having  appeared  by  his  attorney, 
J.  J.  T.,  in  pursuance  ,of  an  order  of  this  court  permitting  him  to  intervene  and  appear 
herein]. 

And  witnesses  having  been  examined  and  proofs  taken  touching  the  facts  and  cir- 
cumstances attending  the  execution  thereof,  and  the  competency  of  the  said  A.  B.  to 
execute  the  same,  as  and  for  his  last  will  and  testament;  and  the  said  surrogate  having 
heard  the  proofs  and  allegations  of  the  parties  and  mature  dehberation  being  had  thereon, 
and  the  matter  haying  been  adjourned  to  this  day: 

It  is  adjudged:  That  the  said  instrument  in  writing,  purporting  to  be  the  last  will 
and  testament  of  the  said  A.  B.,  deceased,  was  [properly  executed  and  is  genuine  and 
vaUd.  That  the  said  A.  B.,  at  the  time  of  the  execution  of  the  said  instrument, 
was  in  all  respects  competent  to  execute  the  same,  and  was  not  under  restraint  or  undue 
influence.  And  that  the  said  instrument  be,  and  the  same  hereby  is,  admitted  to 
probate,  and  established  as  a  will  of  real  or  personal  estate,  that  the  same  be  recorded; 
and  that  letters  testamentary  issue  to  the  executor  in  said  will  named  on  his  tak- 
ing the  oath  required  by  statute — -or,  was  not  executed  and  attested  in  the  manner 
prescribed  by  law  for  the  execution  and  attestation  of  last  wills  and  testaments;  and  that 
the  said  A.  B.,  at  the  time  of  the  execution  of  the  said  instrument,  was  not  competent  to 
execute  the  same;  and  that  the  execution  thereof  by  him  was  procured  while  he  was 
under  restraint  and  undue  influence^  and  that  the  said  instrument  in  writing  is  null 
and  void  as  or  for  the  last  will  and  testament  of  the  said  A.  B.,  deceased]. 

[Where  probate  is  granted  and  construction  is  asked,  add:  And  on  motion  of  J.  J.  T., 
counsel  for  said  A.  J.  (intervening  legatee)  it  is  further  adjudged  that  the  true  construc- 
tion and  legal  effect  of  the  following  paragraph  or  clause  of  said  will,  to  wit  :^sio(e 
the  paragraph, — is  to  create  a  valid  express  trust  in  the  executor  as  trustee,  who  is  to 
receive  and  pay  over  the  rents  and  profits  and  income  of  the  decedent's  estate  (other 
than  that  otherwise  devised  or  bequeathed)  to  said  A.  J.,  who  is  entitled  to  receive  the 
same  as  a  beneficiary,  during  his  Ufe]. 

And  it  is  hereby  further  ordered,  adjudged,  and  decreed,  that  the  objections 
to  the  probate  not  hereinbefore  disposed  of,  be  and  the  same  are  hereby  dismissed  as 
unproven  and  unsustained. 

And  it  is  further  ordered,  that  the  surrogate's  charges,  and  the  costs  of  the  respec- 
tive parties  who  have  appeared  herein,  be  paid  out  of  the  estate  of  said  deceased. 

[Signature  of  surrogate.] 

No.  30. 

[See  §445.] 

Decree,  where  there  is  no  Contest;  Common  Form. 

[TUU.]  , 

The  citation  in- this  matter  having  been  duly  issued,  served,  and  returned  [or,  it  appear- 
ing to  the  court,  by  the  petition  of  A.  B.,  the  proponent,  that  the  said  A.  B.  is  the  sole 
executor  named  in  the  will  propounded,  and  is  the  only  heir-at-law  of,  and  next  of  .kin 
to,  the  said  decedent,  and  that  there  is  no  widow — trr,  husband,  etc.],  such  proceedings 
were  thereupon  had  that  the  proofs  were  duly  taken;  and  the  allegations  of  the  parties 
appearing  having  been  heard,  and  the  surrogate  having  inquired  particularly  into  all 
the  facts  and  circumstances,  and  being  satisfied  of  the  genuineness  of  the  will  and  the 
validity  of  its  execution,  and  the  competency  of  the  testator;  and  the  probate  of  said 
will  not  having  been  contested: 

It  is  adjudged,  that  the  instrument  offered  for  probate  in  this  matter  is  the  last 
will  and  testament  of  the  said  testator,  and,  as  such,  is  valid  as  a  will  of  [real  and]  personal 
property,  and  the  same  is  hereby  admitted  to  probate  as  a  will  of  [real  and]  personal 
property,  and  that  letters  testamentary  be  issued  thereon  to  the  executor  A.  B.,  who 
may  qualify  thereunder. 

[Signature  of  surrogate.] 
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No.  31. 

[See  §§  373  et  seg.] 

Decree  Establishing  Lost  or  Destroyed  Will. 

[As  in  Fcfrm  29  to  the  asterisk,  hut  inserting  before  the  word  paper  the  words  a  lost  or 
destroyed;  and,  it  may  be,  stating  approxiinate  date;  and  continuing:  and  no  instrument 
in  writing,  purporting  to  be  the  last  will  and  testament  of  M.  N.,  deceased,  having  been 
produced,  and  after  hearing  the  allegations  and  proofs  of  the  parties,  and  due  delibera- 
tion being  thereon  had,  the  surrogate  having  inquired  particularly  into  all  the  facts 
and  circumstances,  and  being  satisfied  of  the  genuineness  of  the  said  lost  or  destroyed 
will,  and  of  the  validity  of  its  execution,  and  of  its  loss,  and  that  it  was  in  existence  at 
the  time  of  the  testator's  death  [or,  and  that  it  was  fraudulently  destroyed  in  the  testator's 
lifetime],  and  its  provisions  having  been  clearly  and  distincly  proved  to  the  satisfaction 
of  the  surrogate,  by  at  least  two  credible  witnesses  [or,  one  credible  witness,  and  a  correct 
copy  or  draft]:  Now,  on  motion  of  A.  T.,  attorney  and  counsel  for  the  said  A.  B., 

It  is  adjudged,  that  M.  N.  duly  made  and  executed  his  last  will  and  testament  in 
the  year  ,  and  that  such  will  contained  the  following  provisions  [staling  them  and 

conclude  as  in  previous  forms]. 

No.  32. 

[See  §  448.] 

Certificate  of  Probate. 

Surrogate's  Court,  County  of  New  York: 

Be  it  remembered,  that  in  pursuance  of  section  2621  of  the  Code  of  Civil  Procedure, 
I  hereby  certify  that  on  the  day  of  ,  ,  the  last  will  and  testament  [with 

the  codicil  thereto  attached]  of  T.  G.  S.,  deceased,  being  the  foregoing  written  instrument, 
was  upon  due  proof  duly  admitted  to  probate  by  the  surrogate's  court  of  the  county 
of  New  York,  and  by  the  surrogate  of  said  county,  as  and  for  the  last  will  and  testament 
of  said  deceased,  and  as  a  will  valid  to  pass  [real  and  personal]  property.  Said  last  will 
and  testament  and  proofs  are  recorded  in  the  office  of  said  surrogate  in  Liber 

of  Wills,  page 

In  Testimont  Whereof,  I  have  hereunto  subscribed  my  name  and  affixed  the  seal 
of  office  of  the  surrogate  of  said  county,  this  day  of  ,  one  thousand  nine  hun- 

dred and 

[Signature.] 
Clerk  of  the  Surrogate's  Court. 

Revoking  Probate  within  One  Year. 

Code  provisions  repealed — obsolete.   H.  W.  J. 

No.  33. 

"  [See  §  607.] 

Renunciation  of  Letters. 

[TiUe.] 

I,  C.  D.,  of  the  city  of  New  York,  one  of  the  executors  named  and  appointed  in  and 
by  the  last  will  and  testament  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  do  hereby  * 
renounce  the  said  appointment,  and  all  right  and  claim  to  letters  testamentary  on  the 
said  last  will  and  testament,  or  to  act  iS  executor  thereof. 

[//  there  is  no  executor  appointed,  or  ij  the  executor  has  renounced,  say:]  I,  R.  D.  L.,  resid- 
uary legatee  [or,  special  legatee]  named  in  the  last  will  and  testament  of  A.  B.,  deceased, 
do  hereby  renounce  all  right  and  claim  to  letters  of  administration  with  the  will  annexed, 
on  the  estate  of  said  decedent. 

^,  if  there  be  no  will,  say:]  I,  R.  D.  L.,  a  [stating  relationship  to  decedent]  of  the  decedent, 
A.  B.,  do  hereby  renounce  aJl  right  to  letters  of  administration  on  the  estate  of  the  said 
decedent. 

[Date.]  [Signature.] 

[To  be  authenticated  as  a  deed,  or  attested  by  wetness  to  surrogate's  satisfaction.] 
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No.  34. 

[See  §§  607  et  seg.] 

Retraction  of  a  Renunciation. 

[As  above  to  the  asterisk,  continuing:]  retract  the  renunciation  of  my  said  appointment 
and  of  the  right  and  claim  to  letters  testamentary  on  said  will,  and  the  right  to  act  as 
one  of  the  executors  thereof,  which  was  filed  in  the' office  of  the  surrogate  of  county;' 

and  pray  tha,t  letters  testamentary  may  be  granted  to  me,  according  to  law,  as  one  of 
such  executors  thereof. 

[Date.]  [Signature.] 

[Addressed]  To 

Surrogate. 
[Authentication,  same  as  of  renunciation.] 

No.  35. 

[See  §  618.] 

Oath  or  Aflirmation^of  Executor  or  Administrator. 

[Title  and  Venue.]  ■       ' 

I,  C.  D.,  one  of  the  executors  named  in  [or,  appointed  by  virtue  of  a  power  contained 
in]  the  last  will  and  testament  of  [or,  about  to  be  appointed  sole  administrator  of  the 
estate  of]  A.  B.,  late  of  the  city  of  New  York,  deceased,  do  depose  [or,  solemnly,  simeerely,- 
and  truly  affirm]  and  sa/,  that  I  am  a  resident  of  New  York  city,  in  the  State  of;  New 
York,  and  over  twenty-one  years  of  age,  and  that  I  will  wellj  faithfully,  and  honestly ' 
discharge  the  duties  of  executor  of  the  said  last  will  and  testament  [or,  of  such  adminis- 
trator]. 

[Jurat.]  .  [Signature.] 

No.  36. 

[See  §  610.] 

Proceedings  to  Compel  Executor  to  Qualify. 

U^ider  §  2637,  G.  C.  P. 

I.  Petition  to  Obtain  Order  tq  Qualify. 
[Tide.]  '  "   "       ""'"''   ■'•'•'■'' 

To  ,  Surrogate  of  the /covjnty  of  :  •    ,, 

The  petition  of  A.  B.  respectfully  shows  as  follows:  Your  petitioner  alleges  [upon 
information  and  belief],  .  „  .   ■  x 

I.  That  your  petitioner  is  [one  of  the  legatees  named  in  the  will — -or,  a  creditor — 
stating  the  amount  of  the  debt,  and  how  it  arose]  of  C.  D.,  deceased. 

II.  That  the  will  of  the  said  C.  D.  was  on  the,  day  of  ,  ,  duly  admitted 
to  probate  by  the  surrogate's  court  of  this  county. 

in.  That  one  J.  K.,  residing  at  No.  ,  street,  in  the  city  of  , 

is  named'  as  an  executor  [or,  has  been  duly  chosen  executor  by  virtue  of  a  power  con- 
tained] 'in  said  wiU,  and  has  not  renounced,  and  has  not  yet  appeared  to  qualify  and 
take  upon  himself  the  execution  of  the  said  will,  notwithstanding  *  more  than  fifteen 
days  have,  elapsed  since  said  will  Was'  admitted  tp  probate  as  aforesaid  [or,  since  such 
choice  was  'inade].  [Or,  if  objhdions  have  been  filed  and  dismissed,  substitute,  for  what 
foUows  the*,  five  days  have  elapsed  since  objectipns  to  the  granting  of  letters  to  him,  filed 
on  the  day  of  ,  ,  were  dismissed  by  the  surrogate.] 

IV. .  That  no  previous  application  for  such  an  order  Jifis  been  made. 

Wherefore,  your  petitioner  prays,  that  an  order  may  be  made,  requiring  the  said  , 
J.  K.  to  qu^hfy  as  such  executor,  within  a  certain  time  therein  to  be  specified,  anij'that, 
in  default  thereof,  he  be  deemed  to  have  renounced  the  said  appointment. 

■  V]"";""'^  ^  _  ^   ,     .       .  ^  ,, ,,,    ,,  A.  B. 

*'  [Verificd£on!\  '    ''"' 
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II.  Order  that  Executor  QiuiUfyor  be  Deemed  to  have  Renounced. ' 

[TiOe.] 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the         day  of         ,  ,  and  on 

motion  of  A.  T.,  attorney  and  counsel  for  said  petitioner, 

It  is  ordbbed,  that  J.  K.,  of  No.  ,  street,  in  the  city  of  ,  qualify  as 

an  executor  of  the  will  of  A.  B.,  late  of  ,  deceased,  on  or  before  the         day  of 

,  ,  and  that,  in  default  of  so  doing,  he  be  deemed  to  have  renounced  his  ap- 

pointment as  such. 

III.  Order  thai  Executor  he  Deemed  to  have  Renounced. 

[TiOe.] 

.On  reading  and  filing  the  order  made  in  this  matter,  upon  the  petition  of  A.  B.,  on  the 
day  of  ,  ,  requiring  J.  K.,  the  executor  named  in  the  will  of  C.  D.,  de- 

ceased, to  quaUfy  as  such  executor,  on  or  before  the  day  of  ,  ,  and  direct- 

ing that,  in  default  thereof,  he  be  deemied  to  have  renounced  the  said  appointment,  and 
due  proof  of  the  due  service  thereof,  on  the  said  J.  K.,  and  the  said  J.  K.  having  neg- 
lected to  qualify  as  required  by  said  order,  and  an  order  having  on  that  day  been  entered, 
allowing  him  until  this  day  to  qualify,  and  he  having  failed  to  quaUfy  within  said  time, 
and  no  further  order  extending  the  time  having  been  granted. 

Ordered,  that  the  said  J.  K.,  by  reason  of  such  neglect,  has,  and  is  to  be  deemed  to 
have,  renounced  the  appointment  as  executor  as  aforesaid. 

[Date.]  [Signature  of], 

Surrogate. 

No.  37. 

Letters  Testamentary. 

The  People  op  the  State  or  New  York, 

To  aU  to  whom  these  presents  shall  come,  or  whom  they  may  concern,  send  greeting: 

Know  ye  that  at  the  city  and  county  of  New  York,  on  the  day  of  ,  in  the 

year  of  our  Lord,  one  thousand  nine  hundred  ,  before  Hon.  ,  surrogate  of  our 

said  county,  the  last  will  and  testament  of  A.  B.,  deceased,  was  proved,  and  is  now  ap- 
proved and  allowed  by  us;  and  the  said  A.  B.,  having  been  at  the  time  of  his  death  a 
resident  of  the  county  of  New  York  [or  state  other  ground  of  jurisdiction]  by  means  whereof 
the  proving  and  registering  of  said  will,  and  the  granting  of  administration  of  all  and 
singular  the  gpods,  chattels,  and  credits  of  the  said  testator,  and  also  the  auditing,  al- 
lowing, and  judicially  settling  the  account  thereof,  doth  belong  to  us,  the  administration 
of  all  and  singula*  the  goods,  chattels,  and  credits  of  the  said  deceased,  in  any  way  con- 
cerning his  wiU,  is  granted  unto  C  D.,  one  of  the  executors  in  the  said  will  named,  he 
being  first  duly  sworn  well,  faithfully,  and  honestly  to  discharge  the  duties  of  such  ex- 
ecutor. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  ofiice  of  the  surrogate's  court 
of  the  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  our  said  county,  at  the  city  of  New  York,  the 

day  of         ,  one  thousand  nine  himdred 

[Seal]  [Signature  of], 

"*  the  Surrogate. 

No.  38. 
Supplementary  Letters. 
Under§2626,  C:C.  P. 

I.  Petition. 

[Title.] 

To  ,  Surrogate  of  the  county  of  New  York. 

Thepetition  of  0.  D.,  of         street,  of  the  city  of  New  York,  respectfully  shows: 
I.  That  the  will  of  A.  B.,  deceased,  late  of  street,  in  the  city  of  New  York,  was, 

on  the  day  of  ,  ,  duly  admitted  to  probate  by  the  surrogate  of  the  county 

of  New  York,  and  recorded  by  him  in  Liber         ,  page         ,  of  the  records  of  Wills 
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in  his  office,  and  on  the         day  of         ,  19-  ,  letters  testamentary  were  issued  there- 
upon, by  the  said  surrogate,  to  M.  N.  one  of  the  executors  named  therein. 

II.  That  your  petitioner  is  one  of  the  executors  named  in  said  wiU,  but  at  the  time  of 
the  admission  of  the  said  will  to  probate,  and  the  issue  of  letters  thereon,  he  was  a  minor 
under  the  age  of  twenty-one  years,  by  reason  whereof  letters  testamentary  could  not 
issue  to  him. 

III.  That  your  petitioner,  since  the  said  will  was  admitted  to  probate,  to  wit,  on  the 
day  of  ,  ,  arrived  at  the  age  of  twenty-^one  years. 

IV.  That  the  execution  of  said  wiU  is  not  yet  completed,  but  [stale  what  remains  to 
be  done  to  complete  the  vrill]. 

Wherbpoke,  your  petitioner  prays,  that 'Supplementary  letters  testamentary  may  be 
issued  to  him  in  the  same  manner  as  the  original  letters,  and  that  he  may  be  authorized 
to  join  in  the  execution  of  such  will  with  the  person  already  appointed. 

[Date.]  [Signature.] 

[Verification.] 

Order  for  Supplementary  Letters  Testamentary. 
[TitU.] 

Whereas,  J.  C.  D.,  named  in  the  last  will  and  testament  of  A.  B.  as  one  of  the  execu- 
tors thereof,  was  at  the  time  said  will  was  admitted  to  probate,  an  infant  under  the  age 
of  twenty-one  years,  by  reason  wherejof  letters  testamentary  could  not  issue  to  him; 
and  whereas,  the  said  J.  O.  D.  arrived  at  the  age  of  twenty-one  years  on  the  day  of 
,  19  ;  and  the  execution  of  said  will  is  not  yet  completed;  Now,  on  reading  and 
fihng  the  verified  petition  of  the  said  J.  C  D.,  It  is  ordered  and  adjitoged,  that  sup- 
plementary letters  testamentary  issue  to  the  said  J.  C.  D.  on  the  wiU  of  A.  B.,  deceased, 
in  the  satae  manner  as  the  original  letters,  and  he  is  hereby  authorized  to  join  in  the  exe- 
cution of  said  will  with  the  other  executors  already  appointed. 

No.  39. 

[See  §  602.] 

Staying  Grant  of  Letters  Testamentary. 

I.  Affidavit  of  Intention  to  File  Olgections  against  Grant  of  Letters. 
[Title  and  Venue.] 
J.  B.,  of  the  city  of  New  York,  being  duly  sworn,  says: 

I.  That  she  is  the  widow  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  whose  last 
will  and  testament  was,  on  the  day  of  ,  ,  duly  admitted  to  probate  by 
the  surrogate  of  the  county  of  New  York,  and  of  which  said  will  C.  D.  is  named  one  of 
the  executors. 

II.  That  she  is  a  legatee  under  the  said  last  will,  and  is  advised  and  believes  that 
there  are  one  or  more  legal  objections  against  the  granting  of  letters  testamentary 
thereon  to  the  said  C.  D.,  and  that  she  intends  to  file  a  specific  statement  of  the  same 

t'^"''"*-!  [Signature.] 

II.  Objections  against  the  Granting  of  Letters  Testamentary. 

Under  §§  2564,  2566,  C.  C.  P. 

[Title.] 

To  Hon.  ,  surrogate  of  the  county  of  New  York- 

The  objections  of  J  B  of  the  city  of  New  York,  widow,  a  legatee  under  the  last  will 
and  testament  of  A.  B  late  of  the  city  -f  New  York,  deceased,  against  the  granting  of 
letters  testamentary  of  the  said  last  will  and  testament  to  C.  D.,  one  of  threxecutora 
tnerem  named. 

First  Objection^    That  the  said  C.  D.  is  incompetent  to  execute  the  duties  of  his  trust 

ZSl  l^m     n^%'t  *"*^"^''^'  '^  -•"  °^  -P-vidence  [or.  any  ground 

Jr^Ti  '^^^'f^'  That  the  Circumstances  of  the  said  0.  D.  are  such  that  they  do  not 
afford  adequate  security  to  the  creditors,  legatees,  and  relatives  of  the  said  deceased 
for  the  due  admimstration  of  the  estate;  that  he  ha^  recently  failed  in  hi  business  as  a 
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merchant  of  the  city  of  New  York,  and  become  insolvent;  and  that  the  debts  owing  by 
the  said  C.  D.  greatly  exceed  the  amount  of  property  belonging  to  him. 
[Date.]  [Signature.] 

[Venue.] 

J.  B.,  of  ,  in  [or  the  attorney  may  verify],  being  duly  sworn,  says 

he  believes  the  foregoing  statement  of  objections,  by  him  subscribed,  to  be  true. 
[Jurat.]  '  [Signature.] 

III.  Answer -to  Objections. 
[Titte.] 

C.  D.,  one  of  the  executors  named  in  the  last  will  and  testament  of  A.  B,  deceased, 
in  answer  to  the  objections  filed  by  J.  B.,  in  this  matter,  respectfully  says: 

I.  That  he  is  not  incompetent  to  execute  the  duties  of  his  trust  as  executor  of  the  said 
last  will  and  testament  by  reason  of  improvidence  [or  any  other  allegation  in  justification]. 

II.  That  his  circumstances  are  such  as  to  afford  ample  security  to  the  creditors,  lega- 
tees, and  relatives  of  the  said  deceased  for  the  due  administration  of  the  estate  [may 
add  amount  of  income  if  desired,  and  any  other  form  of  denial  suited  to  the  exigency  of  the 
case]. 

Wherefore,  he  prays  the  adjudication  of  the  court  upon  such  objections. 
[Verification  as  in  preceding  form.]  [Signature.] 

IV.  Order  for  Inquiry. 
[Title.] 

On  reading  and  filing  the  objections  of  J.  B.,  the  widow  of  A.  B.,  late  of  the  city  of 
New  York,  deceased,  and  a  legatee  under  his  last  wiU  and  testament,  against  the  grant- 
ing of  letters  testamentary  of  the  said  last  will  and  testament  of  C.  D.,  one  of  the  execu- 
tors therein  named; 

Ordered,  that  the  said  C.  D.  personally  appear  before  the  surrogate  of  the  county 
of  New  York,  at  his  ofiice  in  the  city  of  New  York,  on  the  day  of  ,  ,  at 

10:30  o'clock  in  the  forenoon  of  that  day,  and  attend  the  inquiry  into  the  said  objections; 
and  that  the  said  J.  B.  appear  at  the  same  time  and  place,  and  proceed  with  the  inquiry 
into  the  said  objections. 

[Signature], 
Surrogate. 

V.  Order  on  Objections. 
[TUU.] 

J.  B.,  the  widow  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  p,nd  a  legatee  under 
his  last  will  and  testament,  having  duly  filed  her  objections  against  the  granting  of 
letters  testamentary  of  the  said  last  will  and  testament  to  G.  D.,  One  of  the  executors 
named, therein,  and  the  surrogate  having  inquired  into  the  said  objections,  and  due 
proof  having  been  taken,  and  after  hearing  counsel  for  the  respective  parties,  and  it 
appearing  to  the  said  surrogate  that  [the  said  C  D.  is  incompetent,  by  reason  of  improvi- 
dence, to  execute  the  duties  of  his  trust  as  such  executor. 

Ordered,  that  letters  testamentary  of  the  said  last  wiU  and  testament  be  refused  to 
the  said  C.  D.]. 

[Or,  the  circumstances  of  the  said  G.  D.  are  such  that  they  do  not  afford  adequate 
security  to  the  creditors,  legatees,  and  relatives  of  the  said  deceased,  for  the  due  adminis- 
tration of  the  said  estate. 

Ordered  that  such  letters  testamentary  aforesaid  be  refused  to  the  said  G.  D.,  until 
he  shall  give  a  bond,  as  required  by  law,  in  a  penalty  of  dollars.] 

[Or,  the  said  C.  D.  is,  in  all  respects,  competent  to  execute  the  duties  of  his  trust  as 
such  executor,  and  that  he  is  not  disqualified  therefrom  by  reason  of  improvidence,  and 
that  the  circmnstances  of  the  said  G.  D.  are  such  that  they  do  afford  adequate  security 
for  the  due  administration  of  said  estate. 

Ordered,  that  the  objections  filed  by  the  said  J.  B.  against  the  issuing  of  letters 
testamentary  to  the  said  C.  D.  be  dismissed. 

It  is  further  ordered,  that  the  said  J.  B.  pay  the  costs  of  the  said  G.  D.  on  this 
proceeding,  and  the  fees  and  expenses  thereof  to  be  taxed. 

^  [Signature], 

Surrogate. 
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No.  40. 

[See  §§  525  et  seq.] 

Granting  AncUlary  Letters  on  Foreign  Probate. 

I.  Petition. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  C.  D.,  residing  at  ,  State  of  ,  respectfully  shows 

[upon  information  and  belief]  that  your  petitioner  is  [here  state  in  what  capacity  the  peti- 
tioner applies  to  the  court]  of  said  deceased. 

I.  That  said  deceased  was,  at  the  time  of  his  death,  a  resident  of  Chicago,  State  of 
Illinois,  and  departed  this  life  in  Chicago,  State  of  IlUjiois,  on  the  day  of  , 

,  leaving  personal  property  within  this  county. 

II.  That,  on  the  day  of  ,  ,  the  will  of  said  deceased,  was  duly  admitted 
to  probate  by  the  county  court  of  Cook  county,  in  theiState  of  Illinois,  a  court  of  compe-  " 
tent  jurisdiction  for  that  purpose,  bejng  a  court  within  therState  [or,  territory-^or, 
county]  where  said  will  was  executed  [orj  where  said  testator  resided  at  the  time  of  his 
death],  and  said  will  was  duly  recorded. in  the  office  of  the  ?aid  county; court,  on  the 

day  of  ,  ,  the  same  being  the  proper  oSice  tji^efor,  as  prescribed  by 

the  laws  of  said  State  of  lUinois,  and  the  said  will  with  the  proofs  and  records  thereof 
remains  in  said  office. 

III.  That,  on  the  day  of  ,  ,  letters  testamentary  upon  the  estate  of 
the  said  A.  B.,  deceased,  were  duly  issued  to  your  petitipper,  as  the  splg  executor  named 
in  said,  will,  and  by  virtue  thereof  your  petitioner,  under  the  laws  of'the  State  of  Illinois, 
became,  and  is  solely  entitled  to  the  possession  pf  the  personal  estate  of  the  said  A,  B. 
situated  in  the  State  of  Illinois  [or  state  that  letters  testamentary  have  ru>t,h,een  granted]. 

IV.  That  an  exempHfied  copy  of  the  [record,  of]  said  will,  and.  of  the  decree  admitting 
the  same  to  probate,  [and  of  the  letters  issued  thereupon], is  hereto  apnexedj  and  marked 
"Exhibit  A," 

v.  That  isaid  I  will,  relates  to  personal  property,  and.th^t  the  value  of  such  property, 
left  by  the  deceased,*  does  not  exceed  in  value  the  sum  of  ;     ,  dollars,  and  the 

amount. p^.debts  due  or  claimed  to  be  due  from  the  decedent  to  residents  of  this  State 
is  dollars,  or  thereabouts,  and  does  not  exceed  the  sum  of  dollars. 

VI.  That  the  decedent  left  personal  property  in  the  county  [o/  the  surrogate  applied  to, 
or  other  jurisdictional  facts], 

VII.  Your  pedtioner  further  alleges,  that  he  has  made  diligent  search  to  discover 
who  are  the  creditors  of  the" said  A.  B.,  residing  in  the  State  Of  I^ew  York,  as  follows,  to 
wit:  [Here  state  the  efforts  made  to  ascertain  the  creditors,  as  that  he  has  advertised,  etc.], 
and  that,  according  to  the  best  information  and  belief  of  your  petitioner,  the  only  cred- 
itors of  the  said  A.  B.  who  reside  in  the  State  Of  New  York,  and  the  only  persons  so  resi- 
dent who  may  make' any  claim  against  the  estate  of  the  said  A.  B.,  are  J.  K.  and  L.  M., 
both  of  New  York  city. 

VIII.  T^^at  no  previous  application  for  a,ncillary  letters  testa,mentary  has  been  made 
to  this  or  any  other  surrogate's  court  of  this  State^ 

Your  petitioner,  therefore,  prays  that  ancillary  letters  testamentary  Upon  the  estate 
of  the  said  A.  B.  may  be  issued  to  him,  upon  his  qualifying  as  prfescjibed  by  law,  and  to 
that  end  that  a  citation  may  issue  according  to  law. 

[Date.]  [Signature.] 

[Verification.] 

II.  Exemplification  of  Record. 

The  People  op  the  State  op  New  Yokk,  by -the  grace  of  God  free  and  independent. 
To  all  to  whom  these  presents  shall  or  may  concern,, greeting: 

Know  yb,  .that,  we,  having  examin,ed  the  .records  and  files  in  ^hepffice  of  the  surrogate 
of  the  county  of  ,  (io  find  there  remaining  a  certain  record  of  tjie.jiast  wUl  and 

testament  of  A.  B.,  deceased  [or  other  papers],  in  the  word,s  and  figures  tollp!«?ing,  to  wit: 
All  which  we  haye  caused  by  these  presents  tq, be  exemplified,  and, the!  s(eal,pf  our  said 
surrqgatei's  court  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  the  county  of  ,  at  the  city  [Seal.]  of 
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,  the  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and  .  [Signature.] 

Clerk  of  the  Surrogate's  Court. 
STATE  OF  NEW  YORK,] 
County  of 

I,  ,  surrogate  of  the  county  of  ,  and  sole  presiding  judge  of  the  surrogate's 

court  of  the  county  of  ,  in  the  State  of  New  York,  the  same  being  a  court  of  record, 

having  a  seal,  do  hereby  certify  that  [clerk  of  the  surrogate's  court],  whose  name 

is  subscribed  to  the  foregoing  certificate  of  attestation,  now  is,  and  was  at  the  time  of 
signing  and  seaUng  the  same,  the  clerk  of  the  surrogate's  court  of  the  county  of  , 

aforesaid,  and  keeper  of  the  records  and  seal  thereof,  duly  appointed  and  qualified, 
•and  that  full  faith  and  credit  are,  and  of  right  ought  to  be  given  to  all  his  official  acts, 
as  such,  in  all  courts  of  record  and  elsewhere,  and  that  the  said  attestation  is  in  due  form 
of  law,  and  made  by  the  proper  officer,  and  that  the  seal  annexed  is  the  seal  of  said  court. 
Witness  my  hand  [etc.]  [Signature.] 

Surrogate. 
STATE  OP  NEW  YORK,!  ^  . 

COUNTT     OF       .  ,1 

I,  ,  clerk  of  the  surrogate's  court  of  the  county  of  ,  do  hereby 

certify  that  ,  whose  name  is  subscribed  in  the  preceding  certificate,  is  the  sole 

presiding  judge  of  the  surrogate's  court  of  the  county  of  ,  duly  elected,  sworn, 

and  qualified,  and  that  the  signature  of  said  judge  to  said  certificate  is  genuine. 

In 'Testimony  Whereof  [etc.].  [Sigridture.] 

[Seal.]  Clerk  of  the  Surrogate's  Court. 

III.  Affidavit  as  to  Legatees,  Heirs,  etc.,  may  be  Adapted  from  Form  17. 

IV.  Citation. 
[Insert  after  "greeting"  in  No.  5:\ 

Whereas,  C.  D.j  of  ,  has  lately  applied  to  our  surrogate's  court  of  the  county 

of  ,  for  ancillary  letters  testamentary  under  the  last  will  and  testament  of  the 

said  A.  B.,  deceased,  an  exempUfied  copy  of  which  was,  on  the  day  of  ,  , 

filed  in  this  office;  therefore,  you  and  each  of  you  are  cited  to  appear  before  our  said  surro- 
gate, at  his  office,  in  the  city  of         ,  on  the         day  of         ,  ,  at  o'clock  in  the 
noon  of  that  day,  then  and  there  to  show  cause  why  such  letters  should  not  issue. 

[Teste,  Seal  and  Signatures  as  in  No.  5.]  • 

V.  Decree  awarding  Ancillary  Letters  Testamentary. 
[TUU.] 

An  exemplified  copy  of  the  [record  of  the]  will  of  A.  B.,  late  of  the  [  of  , 

and  State  of  ],  ideceased,  and  of  the  judgment,  decree,  or  ojder  of  the    , ,      court 

of  ,  within  said  [State],  entered  the  day  of  ,  ,  duly  admitting  the 

same  to  probate  [and  of  the  letters  testamentary  issued  thereon  to  C,  D.,  the:«xecutor 
in  said  will  named],  having  been  filed  in  this  court,  on  the  day  of  , 

[together  with  an  instrument  duly  executed  by  said  C.  D.,  authorizing  E.  F.,  of  No.  , 
street,  in  ,  to  receive  ancUlaiy  letters  of  administration  with  the  will  annexed, 

upon  the  estate  of  said  A.  B.J;  and  the  said  C.  D.,  having  therewith  presented  to  and 
filed  in  this  court  his  duly  verified  petition,  praying  for  a  decree  a,ws,rding  to  him  \or, 
to  E.  F.]  ancillary  letters  testamentary  on  said  will  [or,  of  administration  with  the  will 
annexed,  upon  the  goods,  chattels,  and  credits]  of  said  A.  B.,  decSased  [and  the  surrogate 
having  ascertained,  to  his  satisfaction,  that  there  are  no  creditors  or  persons  claiming 
to  be  creditors  of  the  said  decedent  residing  within  the  State  of  New  Yotk] : 

Now,  on  motion  of  A.  T.,  attorney  and  counsel  for  said  O.  D., 

It  is  adjudged  and  decreed,  that  administration  with  the  will  annexed,  on  the  goods, 
chattels,  and  credits,  within  this  State,  of  A.  B.,  deceased,  be,  and  the  same  is  hereby, 
awarded  to  said  C.  D.,  and  that  ancillary  letters  testamentary  on  said  will  [or,  of  ad- 
ministration with  said  will  annexed]  issue  to  the  said  ,  upon  his  taking  and 
subscribing  the  statutory  oath  or  affirmation,  and  executing,  according  to  law,  a  bond, 
with            sufficient  sureties,  in  a  penalty  of    '            dollars. 

[SignMure  of], 
SuiTogate. 
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VI.  Ancillary  Letters. 

The  People  op  the  State  or  New  York,  by  the  grace  of  God  free  and  independent. 

To  all  to  whom  these  presents  shall  come,  or  whom  they  may  concern,  send  greeting: 

Know  ye,  that  on  the  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine 

hundred  ,  the  last  will  and  testament  of  L.  R.,  late  of  Boston,  in  the  State  of  Mas- 

sachusetts, deceased,  was  duly  admitted  to  probate  by  the  court,  a  competent 

court  within  the  State  of  Massachusetts,  where  the  said  will  was  executed  and  the  said 
L.  R.  resided  at  the  time  of  his  death,  and  letters  testamentary  thereon  were  by  said 
court  duly  issued  to  E.  G.,  residing  in  the  said  city  of  Boston,  and  the  said  will  and 
testament  was,  together  with  the  said  letters,  duly  filed  and  recorded  in  and  by  our 
surrogate's  court  of  the  city  and  county  qf  New  York,  upon  an  application  duly  made 
for  that  purpose,  accompanied  by  a  duly  exemplified  and  authenticated  copy  of  the  said 
will  and  of  said  letters  and  of  the  decree  of  the  said  court,  admitting  said  will  to  probate, 
and  of  said  letters,  and  the  said  L.  R.  having  died,  leaving  personal  property  within  the 
county  of  .New  York,  by  means  whereof  the  filing  and  recording  of  said  will  and  the 
granting  administration  of  all  and  singular  the  goods,  chattels,  and  ciredits  of  the  said 
testator,  and  also  the  auditing,  allowing,  and  final  discharging  the  account  thereof, 
doth  belong  unto  us,  the  administration  of  all  and  singular  the  goods,  chattels,  and  cred- 
its of  the  said  deceased,  and  any  way  concerning  his  will,  is  granted  unto  the  said  E.G., 
executor  in  the  said  will  named,  he  being  first  duly  sworn  well,  faithfully,  and  honestly 
to  discharge  the  duties  of  such  executor. 

In  TBsrriMONY  Whereof  we  have  caused  the  seal  of  the  surrogate's  court  of  the  county 
of  NjBW  York  to  be  hereunto  afiixed. 

Witness,  Hon.  ,  surrogate  of  our  county,  at  the  city  of  New  York, 

the  day  of  ,  in  the  year  of  our  Lord  one  thousand  nine  hundred 

[Signature.] 
Clerk  of  the  Surrogate's  Court. 

No.  41. 

[See  §§  514  et  seq.] 

Administration  with  the  Will  Annexed. 

L  Petition  for  Letters. 

[Title.]  .      ,  ,, 

To  the  Surrogate's  Court  of  .  county: 

The  petition  of  C.  C.  G.,  of  ,  in  the  county  of  ,  and  State  of  New  York, 
respectfully  shows  to  this  court: 

I.  That  the  will  of  A.'  B.,  late  of  ,  in  the  county  of  ,  and  State  of  ,  was 
duly  admitted  to  pr6bate,  by  a  decree  of  this  court,  rendered  on  the  day  of          , 

II.  That  no  persdn  is  naBaed  as  executor  in  said  will,  and  that  the  same  contains  no 
power  authorizing  the  sdection,  as  executor,  of  a  person  not  named  therein.  [Or,  II. 
That  E.  F.,  named  as  sole  executor  in  said  will,  duly  renounced  his  appointment  as  such, 
by  an  instrument  filed  and  recorded  in  the  office  of  the  surrogate  of  this  county,  on  the 

day  of  ,  ,—or  state  other  cause  of  vacancy.]. 

III.  That  your  petitioner  has  to  the  best  of  his  ability  estimated  and  ascertained  the 
value  of  the  personal  property  of  which  the  said  testator  died  possessed,  together  with 
the  probable  amount  to  be  recovered  by  reason  of  any  right  of  action  granted  to  his 
executor  or  administrator  by  special  provision  of  law,  and  the  value  of  the  real  property, 
or  of  the  proceeds  thereof,  which  may  come  to  the  hands  of  such  executor  or  administra- 
tor by  yirtue  of  provisions  contained  in  the  will,  and  that  the  same  will  not  exceed,  in  all, 
the  sum  of  dollars,  according  to  the  best  of  your  petitioner's  information  and 
belief. 

IV.  That  yoilr  petitioner  is  over  the  age  of  twenty-one  years,  and  is  one  of  the  next 
of  kin  of  the  said  testator  [or,  a  specific — or,  residuary  legatee  named  in  said  will]. 
That  G.  H.  and  M.  N.  are'the  only  specific  lega,tees  named  in  said  will,  and  the  only 
persons  entitled  to  a  prior  right  of  administration,  there  being  no  residuary  legatees 
thereiin  named. 

v.  That  the  said  G.  H.  resides  at  ,  in  the  county  of  ,  and  State  of 
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,  and  that  said  M.  N.  resides  at  No.         ,  street,  in  the  city  of  , 

in  the  State  of 

WHBBEroRB,  your  petitioner  prays  that  a  decree  may  be  made  by  this  court,  granting 
letters  of  administration  with  the  will  annexed,  of  the  goods,  chattels,  and  credits  of  the 
said  testator,  to  your  petitioner;  and  that  all  the  persons  aforesaid,  having  a  prior  right 
to  such  administration,  may  be  cited  to  show  cause  why  such  letters  should  not  be 
granted. 
[Date.]  [Signature.] 

[Verification.] 

[Renunciation,  and  Retraction  of  Renunciation,  as  of  Executor.] 

[Form  of  Decree.    See  No.  43,  III.] 
II.  Letters  of  Administration  with  the  Will  Annexed. 

The  People  of  the  State  of  New  York, 
To  C.  D.,  send  greeting: 

Whereas,  A.  B.,  lately  departed  this  life,  having  previously  duly  made  and  executed 
his  last  will  and  testament;  And  Whereas  said  will  was,  on  the  day  of  , 

in  the  year  one  thousand  nine  hundred  ,  duly  admitted  to  probate  by  the  surrogate's 

court  of  the  county  of  ,  the  said  decedent  having  been  at  the  time  of  his  death  a 

resident  of  the  county  of  [or  state  other  ground  of  jurisdiction],  by  means  whereof 

the  proving  of  said  will,  and  the  ordering  and  granting  administration  of  all  and  singular 
the  goods,  chattels,  and  credits,  whereof  the  said  testator  died  possessed  in  the  State  of 
New  York,  and  also  the  auditing,  allowing,  and  final  discharging  the  account  thereof, 
doth  appertain  unto  us;  and  we,  being  desirous  that  said  will  should  be  observed  and 
performed,  and  that  the  goods,  chattels,  and  credits  of  said  testator  should  be  well  and 
faithfully  administered,  applied,  and  disposed  of,  do  grant  unto  you,  the  said  C.  D.,  fuU 
power  and  authority,  by  these  presents,  to  administer  and  faithfully  dispose  of  all  and 
singular  the  said  goods,  chattels,  and  credits,  and  to  ask,  demand,  recover,  and  receive 
the  debts  which  unto  the  said  testator,  whilst  living  and  at  the  time  of  his  death,  did 
belong,  and  to  pay  the  debts  which  the  said  testator  did  owe  as  far  as  such  goods,  chattels, 
and  credits  will  hereto  extend  and  the  law  require,  hereby  requiring  you  to  observe 
and  perform  the  said  last  will  and  testament,  and  to  observe  and  perform  all  the  duties 
to  which  you  would  have  been  subject  if  you  had  been  named  executor  thereof.  And  we 
do,  by  these  presents,  depute,  constitute,  and  appoint  you,  the  said  C  D.,  administrator 
with  the  will  annexed  of  all  and  singular  the  goods,  chattels,  and  credits  which  were  of 
said  A.  B.,  deceased. 

In  Testimony  Whereof  [etc.,  as  in  No.  37]. 

No.  42. 

Granting  Ancillary  Letters  of  Administration  with  the  Will  Annexed. 

I.  Petition. 

[See  Forms  Nos.  40  and  4J,  suiting  the  wording  to  the  exigencies  of  the  case.] 

II.  Ancillary  Letters  of  Administration  with  Will  Annexed. 

The  People  of  the  State  of  New  York, 
To  E.  G.,  send  greeting: 

Whereas,  A.  B.,  lately  departed  this  life,  having  previously  executed  his  last  will 
and  testament: 

And  Whereas,  the  said  will  has  been  duly  admitted  to  probate  by  the  court, 

a  competent  court  within  the  State  [or.  Territory — or,  county]  where  the  said  will  was 
executed,  and  the  testator  resided  at  the  time  of  his  death; 

And  Whereas,  the  said  E.  G.  has  made  an  appKcation  to  our  surrogates'  court  of  the 
county  of  New  York,  a  court  having  jurisdiction  to  entertain  the  same,  for  the  issuance 
to  bim  of  ancillary  letters  of  administration  with  the  will  annexed; 

And  Whereas,  the  said  appUoation  is  accompanied  by  an  exemplified  copy  of  the 
said  will  and  of  the  judgment,  decree,  and  order  admitting  the  same  to  probate,  and  also 
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of  the  foreign  letters;  and  we  being  desirous  that  said  will  should  be  observed  and  per- 
formed, and  that  the  goods,  chattels,  and  credits  of  said  testator  should  be  well  and  faith- 
fully administered',  applied,  and  disposed  of,  do  grant  unto  you,  the  said  E.  G.,  full 
power  and  authority,  by  these  presents,  to  administer  and  faithfully  to  dispose  of  all 
and  singular  the  said  goods;  chattels,  and  credits,  and  to  ask,  demand,  recover,  and  re- 
ceive the  debts  which  unto  the  said  testator  whilst  living  and  at  the  time  of  his  death  did 
belong,  and  to  pay  the  debts  which  the  said  testator  did  owe,  as  far  as  such  goods,  chat- 
tels, and  credits  wUl  thereto  extend  and  the  law  require,  hereby  requiring  you  to  observe 
and  perform  the  said  last  wOl  and  testament,  and  to  observe  and  perform  all  the  duties 
to  which  you  would  have  been  subject' if  you  had  named  executof  thereof. 

And  we  do  by  these  presents  depute,  constitute,  and  appoint  you,  the  said  E.  G., 
ancillary  administrator  with  the  will  annexed,  of  all  and  singular  the  goods,  chattels, 
and  credits  which  were  of  said  A.  B.,  deceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogates'  court 
of  the  city  and  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York,  this 

day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and 

[Signature.] 
Clerk  of  the  Surrogates'  Court. 

No.  43. 

[See  §§518, -593,  613.] 

Letters  of  Administration. 

I.  Petition.^ 

To  the  Surrogate's  Court  of  the  county  of  [New  York]: 
The  petition  of  A.  B.  respectfully  shows: 

I.  That  C.  D.,  the  decedent,  was,  at  or  immediately  previous  to  his  death,  a  resi- 
dent of  this  State  [or  slate  other  jurisdictional  facts  as  to  residence  and  location  of  real 
or  personal  properly,  as  in  No.  16,  ante],  and  died  [in  the  city  of  New  York]  on  the 

day  of  ,  without  leaving  any  last  will  and  testament,  to  the  best  of  your  petitioner's 

knowledge,  information,  and  beUef;  [that  your  petitioner  has  made  diligent  search  for 
a  will  of  said  decedent,  and  has  not  found  any  or  obtained  any  information  that  he  left 
any]. 

II.  That  the  said  decedent  died  possessed  of  certain  personal  property  within, this 
State;  and  that,  as  your  petitioner  is  informed  and  believes,  the  value  of  the  personal 
property  of  which  the  said  decedent  died  possessed  [together  with  the  probable  amount 
to  be  recovered,  by  reason  of  any  right  of  action  granted  to  an  executor  or  administrator 
of  the  said  (lepedenjt,  bysp^piajj  proyisipn  of  law],  doe?  not  exceed  the  sum  of 
dollars.     [See  No.  16,  ante.] 

III.  That  [as  far  as  they  are  known  to  the  petitioner  or  can  be  ascertained  by  him 
with  due  diUgence]  the  [widow — or,  husband — and]  only  next  of  kin  of  said  decedent 
are  as  follows:  [enumerate  them,  giving  ages  of  minors,  as  in  No.  16].  , 

IV.  That  yoiir  petitioner  is  a  [son]  of  the  said  decedent,  and,  as  such,  is  entitled  to 
administration  upon  the  estate  of  said  decedent  [or,  if  another  has  a  prior  right,  continue, 
on  the  failure  of  the  said  D.  G.,  who  is  the  only  person  having  a  prior  right  to  your  pe- 
titioner; to  apply  for  and  take  out  such  administration,  the  above-mentioned  D.  G., 
who  is  equally  entitled  with  your  petitioner  to  such  administration,  being  willing  to  re- 
nounce her  right  to  the  same  in  favor  of  your  petitioner]. 

V.  That  no  petition  for  a  grant  of  letters  of  administration  upon  said  estate  has  been 
filed  in  a,ny  surrogate's' court  of  this  State.  - 

Wherefore,  your  pfetitioner  prays  for  a  decree,  awarding  letters  of  administration 
upon  the  goods,  chattels,  and  credits  of  the  said  C.  D.,  deceased,  to  your  petitioner; 
and  that  a  citation  may  be  issued  to  all  persons  having  a  right  to  administration,  prior 
or  equal  to  that  of  your  petitioner,  to  show  cause  why  such  a  decree  should  not  be  made. 
[In  case  the  petitioner  desires  Mother  person  joined  with  him  in  the  administratiort,  the  prayer 
of  the  petiti&ii  shall  be  as  fottoiOs;  Yovlt  petitioner,  therefore,  prays  that  letters  of  adminis- 
'  Note,  aa  to  all  petitions,  the  provisiona  of  new  §  2521.    H.  W.  J. 
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tration  may  be  granted  to  him,  and  to  J.  W.,  residing  in  the  city  of  New  York,  mer- 
chant, to  be  joined  with  him  in  the  administration,  pursuant  to  the  statute  in  such  case 
made  and  provided:  and  he  hereby  consents  to  have  the  said  J.  W.  so  joined  in  such 
administration.] 

[Signature.] 

[Verification.] 

[The  Form  of  renunciation  to  be  filed  is  asfoUows:] 

[Title.] 

I,  J.  D.,  of  Poughkeepsie,  Dutchess  county,  widow  of  O.  D.,  late  of  the  city  of  New 
York,  deceased,  do  hereby  renounce  all  right  to  letters  of  administration  on  the  estate 
of  said  C.  D. 

[Signature,  attestation,  and  authentication  as  in  No.  S3.] 

[The  consent  to  have  another  person  joined  in  the  administration,  where  it  is  not  contained 
in  the  petition,  may  be  in  the  following  Form:] 

I,  E.  K.,  of  the  city  of  New  York,  the  widow  of  J.  K.,  late  of  the  city  of  New  York, 
deceased,  intestate,  and  entitled  to  the  administration  of  the  goods,  chattels,  and  credits 
of  the  said  intestate,  do  hereby  consent  that  such  administration  be  granted  to  J.  W., 
of  the  city  of  New  York,  to  be  joined  with  me  therein. 

[Daie  and  authentication.] 

Affidavit  as  to  Heirs,  Next  of  Kin,  etc. 

[May  be  Adapted  from  Form  17.] 

II.  Citation. 

[Commence  as  in  Form  5,  staling  object,  as  follows:]  To  show  cause  why  letters  of  ad- 
ministration of  the  goods,  chattels,  and  credits  of  C.  D.,  late  of  the  [city  of  New  York], 
deceased,  intestate,  should  not  be  granted  to  A.  B.,  of  the  [said  city],  a  [son]  of  said  de- 
cedent, who  has  made  application  for  the  same. 

III.  Decree  Granting  Letters  of  Administration. 
[rirte.] 

A  duly  verified  petition  haying  been,  on  the  day  of  ,  ,  presented  and 

filed  in  the  surrogates'  court  of  the  county  of  New  York,  by  A.  B.,  praying  for  a  decree 
awarding  letters  of  administration  of  the  goods,  chattels,  and  credits  of  C.  D.,  deceased, 
to  said  petitioner  A.  B.;  and  that  all  persons  having  a  right  to  such  administration,  prior 
or  equal  to  said  petitioner,  be  cited  to  show  cause  why  such  a  decree  should  not  be  granted; 
and  the  petitioner  having  proved  to  the  satisfaction  of  the  surrogate,  by  said  petition 
[and  the  affidavits  of  O.  P.  and  Q.  R.  filed  therewith],  that  [here  set  forth  the  jurisdictional 
facts;  see  No.  43];  and  a  citation  having  been  thereupon  issued  out  of  said  court,  directed 
to  all  such  persons,  and  said  citation  having  been  returned,  with  proof  of  the  due  service 
thgreof,  on  all  of  said  persons  [or  recite  services  and  appearances;  and  adjournments,  if 
any];  and  on  reading  and  filing  the  written  renunciation  of  J.  D. — the  widow — or,  son — 
of  said  decedent,  of  all  her  right  and  title  to  administer  said  estate;  and  the  consent  and 
request  of  said  A.  B.,  that  such  administration  be  granted  to  J.  W.,  of  ;  and  that 

said  J.  W.  be  joined  with  said  petitioner,  in  the  administration  to  which  he  might  be 
entitled  herein];  and  due  consideration  having  been  given  to  all  the  papers  and  proceed- 
ings in  this  matter; 

[And  it  appearing,  that  the  only  party  having  a  prior  right,  to  the  petitioner  A.  B., 
to  such  adtmnistraltionj  has  failed  to  appear  in  this  proceeding  and  claim  such  admin- 
istration; and  it  further  appearing,  that  the  said  A.  B.  is  entitled  to  such  administra- 
tion; and  it  also  appearing,  that  said  J.  W.  is  a  proper  and  competent  person  to  be 
joined  in  such  administration,  with  the  said  A.  B.]; 

Now,  on  motion  of  J.  L.  H.,  attorney  for  said  petitioner,  it  is  hereby  Ordered,  ad- 
judged, AND  DECREED,  that  letters  of  administration  of  the  goods,  chattels,  and  credits 
of  said  O.  D.,  deceased,  be,  and  the  same  are  hereby  awarded  to  said  A.  B.,  of 
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[and  to  J.  W.,  of  ,  to  be  joined  with  the  said  A.  B.,  in  the  administration,  and  letters 

are  hereby  granted  to  him],  upon  his  [or,  their  severally]  taldug  and  subscribing  the  statu- 
tory path,  and  executing  a  bpnd,  according  to  law,  with  sufficient  sureties,  in  the  penalty 
of  dollars. 

[In  case  of  limited  letters,  say,  and  modified  security  having  been  given,  the  letters  of 
administration  issued  pursuant  to  this  decree  are  limited  to  the  prosecution  of  an  action 
under  section  1902  of  the  Code  of  Civil  Procedure  to  recover  damages  for  causing  the 
death  of  said  decedent,  and  said  administrator  is  restrained  from  a  compromise  of  such 
action  and  the  enforcement  of  any  judgment  recovered  therein  until  the  further  order  of 
this  court  on  additional  further  satisfactory  security.] 

IV.  Letters  of  Administration, 

The  People  op  the  State  op  New  Yobk, 
To  A.  B.  and  C.  D.,  send  greeting: 

Whereas,  E.  F.,  lately  departed  this  life,  intestate,  being  at  or  immediately  previous 
to  his  death  an  inhabitant  of  the  county  of  New  York,  by  means  whereof  the  ordering 
and  granting  administration  of  all  and  singular  the  goods,  chattels,  and  credits  whereof 
the  said  intestate  died  possessed,  in  the  State  of  New  York,  and  also  the  auditing,  allow- 
ing, and  final  discharging  the  account  thereof,  doth  appertain  unto  us;  and  we  being  de- 
sirous that  the  goods,  chattels,  and  the  credits  of  the  said  intestate  m"ay  be  well  and  • 
faithfully  administered,  applied,  and  disposed  of,  do  grant  unto  you,  the  said  A.  B.  and 
C.  D.,  full  power,  by  these  presents,  to  administer  and  faithfully  dispose  of  all  and  sin- 
gular the  said  goods,  chattels,  and  credits;  to  ask,  demand,  recover,  and  receive  the  debts 
which  unto  the  said  intestate,  whilst  living  and  at  the  time  of  his  death,  did  belong;  and  to 
pay  the  debts  which  the  said  intestate  did  owe,  as  far  as  such  goods,  chattels,  and  credits 
will  thereunto  extend  and  the  law  require;  hereby  requiring  you  to  make,  or  cause  to  be 
made,  a  true  and  perfect  inventory  of  all  and  singular  the  goods,  chattels,  and  credits  of 
the  said  intestate,  within  a  reasonable  time,  and  return  a  dupUcate  thereof  to  our  surro- 
gate of  the  county  of  N  ew  York,  within  three  months  from  the  date  of  these  presents;  and, 
if  further  personal  property  or  assets  of  any  kind,  not  mentioned  in  any  inventory  that 
shall  have  been  so  made,  shall  come  to  your  possession  or  knowledge,  to  make  or  cause 
to  be  made,  in  like  manner,  a  true  and  perfect  inventory  thereof;  and  return-  the  same 
within  two  months  after  the  discovery  thereof,  and  also  to  render  a  just  and  true  account 
of  administration,  when  thereunto  required;  and  we  do,  by  these  presents,  depute,  con- 
stitute, and  appoint  you,  the  said  A.  B.  and  C.  D.,  administrators  of  all  and  singular 
the  goods,  chattels,  and  credits  of  the  said  E.  F.,  deceased. 

[In  cases  of  limited  administrations  say,  and  it  appearing  that  a  right  of  action  is  granted 
by  special  provision  of  law  to  said  administrator;  and  it  appearing  to  be  impracticable 
'  for  said  administrator  to  give  a  bond  sufficient  to  cover  the  probable  amount  to  be 
recovered,  and  the  surrogate  having  accepted  modified  security  from  said  administrator, 
we  do,  therefore,  hereby  authorize  and  empower  said  administrator  to  prosecute  said 
action,  but  he  is  restrained  from  compromising  said  action  and  from  enforcing  any  judg- 
ment recovered  therein  until  the  fiirther  order  of  the  surrogate  on  additional  further 
satisfactory  security.] 

In  Testimont  Wherbop  [etc.] 

V.  The  Same— A  Short  Form. 

The  People  op  the  State  of  New  York, 

To  A.  B.,  of  the  city  of  Rochester,  in  the  county  of  Monroe,  New  York,*send  greet- 
ing: 

Whereas,  E.  F.,  late  of  the  city  of  Rochester,  aforesaid,  died  on  or  about  the 
day  .of  ,  intestate; 

And  Whereas,  on  the  day  of  ,  at  a  surrogate's  court  held  at  Rochester, 
in  and  for  our  county  of  Monroe,  a  decree  was  duly  made,  awarding  letters  of  adminis- 
tration upon  the  estate  of  the  said  deceased  to  you:  And  you  having  taken  your  official 
oath,  and  duly  filed,  with  the  surrogate  of  our  said  county  of  Monroe,  the  said  oath, 
and  the  bond  required  by  law: 

Now,  therefore,  know  ye,  that  we,  having  full  faith  and  confidence  in  your  compe- 
tency, have  granted,  and  by  these  presents  do  grant,  unto  you,  the  said  A.  B.,  the  ad- 
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ministration  of  all  and  singular  the  goods,  chattek,  and  credits  which  were  of  the  said 
deceased,  hereby  constituting  and  appointing  you  administrator  thereof. 

Witness,  Hon.  ,  surrogate  of  our  said  county  of  Monroe,  and  the  seal  of  our 

said  surrogates'  court,  this         day  of 

[Signature  of], 

l^eai.]  Surrogate. 

No.  44. 

[See  §§  646  et  seq.] 

Bond  of  Executor  or  Administrator. 

Know  all  men  by  these  presents. 

That  we,  A.  B.,  of  ,  in  the  city  of  ;  and  C  D.,  of  street,  in  the 

city  of  ;  and  E.  F.,  of  ,  in  the  county  of  ,  are  held  and  firmly  bound 

unto  the  people  of  the  State  of  New  York,  in  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the  said  people;  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the  day  of    .        ,  one  thousand  nine  hundred  *. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  A.  B.  shall  faith- 
fully discharge  the  trust  reposed  in  him  as  executor  [or,  administrator]  of  all  and  singular 
the  goods,  chattels,  and  credits  of  G.  H.,  late  of  the  city  of  New  York,  deceased,  and 
obey  all  lawful  decrees  and  orders  of  the  surrogates'  court  of  the  county  of  New  York, 
touching  the  administration  of  the  estate  committed  to  him,  then  this  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 

[Signatures  and  seals.] 
[Sealed  and  delivered  in  presence  of] 

[Authentication  as  of  a  deed.] 

[Append  an  affidavit  of  each  surety  as  to  his  sufficiency,  in  the  following  form:] 

[Venue.] 

0.  D.,  of  street,  in  the  city  of  ,  a  surety  named  in  the  annexed  bond,  being 
duly  sworn,  deposes  and  says,  that  he  owns  in  his  own  right  real  estate  in  the  State  of 
New  York,  consisting  of  the  house  and  lot  No.  ,  street,  in  the  city  of  , 
and  that  the  same  is  of  the  value  of  not  less  than  five  thousand  dollars,  and  is  subject  to 
no  incumbrance,  except  a  mortgage  of  two  thousand  dollars,  held  by  the  Mutual  Life 
Insurance  Company  of  New  York  city;  and  that  he  owns  personal  estate  in  the  city  of 

,  and  that  its  value  is  not  less  than  three  thousand  dollars,  that  it  consists  of  the 
fi.xtures  and  stock  of  goods  in  the  grocery  store.  No.  ,  street,  in  said  city, 

and  that  it  is  subjept  to  no  incumbrance;  and  that  there  are  no  unsatisfied  judgments  or 
executions  against  him,  and  that  he  is  under  no  recognizance;  and  that  he  is  worth  in 
good  property,  exclusive  of  such  as  is  exempt  by  law  from  execution,  not  less  than  two 
thousand  dollars,  over  and  above  all  debts,  liabilities,  and  lawful  claims  against  him, 
stnd  all  hens,  incumbrances,  and  lawful  claims  upon  his  property. 

[Jurat.]  [Signature.] 

[Same  Form,  mutatis  mutandis,  for  bond  of  administrator  with  will  annexed.] 

Ko.  46. 

[See  §  617.] 

Administration  de  Bonis  Non. 

I.  Petition. 
[Title.] 

To  the  Surrogates'  Court  of  the  county  of  New  York: 
The  petition  of  C.  D.  respectfully  shows: 

1.  That  your  petitioner  is  a  grandson,  of  full  age,  of  the  said  A.  B.,  deceased,  who  died 
in  New  York  city  on  the  day  of 
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II.  That  letters  of  administraticyn  of  the  goods,  chattels,  and  credits  of  the  said  A.  B.,' 
deceased,  were  duly  granted  by  the  surrogate  of  the  county  of  New  York,  on  the  ^. 
day  of  '  ,  unto  J.  B.,  the  widow  of  said  decedent. 

III.  That  said  J.  B.,  the  administratrix  aforesaM,  departed  this  life  on  the  day 
of            ,  leaving  certain  property  and  assets  of  the  said  A.  B.,  still  unadministered. 

IV.  Thaf'your  petitioner  has,  to  the  best  of  his  ability,  ascertained  and  estimated 
the  personal  estate  of  which  the  said  A.  B.  difed  possessed,  and  the  value  of  the  same  does 
not  exceed  the  sum  of  one  thousand  dollars. 

V.  That,  as  your  petitioner  has  been  informed,  arid  believes,  the  said  deceased  left 
him  surviving  [state  names  and  residences  of  next  of  kin,  as  in  No.  16],  his  only  next  of  kin. 

Your  petitioner,  therefore;  prays  that  letters  of  administra;tion  de  bonis  non  of  the 
goods,  chattels,  and  credits  of  the  said  deceased,  so  left  unadministei?ed  as  aforesaid, 
may  be  granted  by  the  surrogate  of  the  county  of  New  York  to  yovtr  petitioner^ 

[Signatutis'.] 
[Verification.] 

II.  Decree  on  Foregoing. 

[May  he  adapted  from  Form  No.  43,  III.] 

III.  Letters  of  Administration  De  Bonis  Non. 

The  People  of  the  State  of  New  Yobk, 

To  C.  D.,  one  of  the  next  of  kin  of  A.  B.,  late  of  ,  deceased,  intestate: 

Whereas,  E.  F.  was  duly  appointed  the  administrator  of  the  goods,  chattels,  and 
credits  which  were  of  the  said  intestate,  and  letters  of  administration  were  duly  granted 
and  issued  by  the  surrogate  of  Westchester  county  to  the  said  E.  F.,  on  the  day 

And  Whereas,  the  said  E.  F.  has  since  departed  this  life,  leaving  property  and  assets 
of  the  said  intestate  still  unadministered; 

And  Whereas,  the  said  A.  B.,  at  or  immediately  previous  to  his  death,  was  an  inhab- 
itant of  the  county  of  Westchester,  having,  whilst  living  and  at  the  time  of  his  death, 
goods,  chattels,  and  credits,  within  this  State,  by  means  whereof  the  ordering  and  grants 
ing  administration  Of  all  and  singulaj  the  goods,  chattels,  and  credits,  and  also  the  audit- 
ing, allowing,  and  final  discharging  the  accounts  thereof,  doth  appertain  unto  us;  and 
we  being  desirous  that  the  goods,  chattels,  and  credits  of  the  said  deceased  may  be  well 
and  faithfully  administered,  applied,  and  disposed  of,  do  grant  unto  you,  the  said  C.  D., 
full  power  and  authority,  by  these  presents,  to  administer  and  faithfully  dispose  of  all 
and  singular  the  goods;  chattels,  and  credits  left  unadministered;  to  ask,  detaand;  re- 
ceive, and  recover  the  debts  which  unto  said  intestate,  whilst  living  and  at  the  time  of  his 
death,  did  belong;  and  to  pay  the  debts  which  the  said  intestate  did  owe  at  the  time  of 
his  dea,th,  so  far  as  such  goods,  chattels,  and  credits  will  thereunto  extend,  and  the  law 
requires;  hereby  requiring  you  to  make  or  cause  to  be  made  a  true  and  perfect  inventory 
of  all  and  singular  the  goods,  chattels,'  and  credits  of  said  intestate,  which  have  or  shall 
come  to  your  possession  or  knowledge,  and  the  same  so  made  to  exhibit  or  cause  to  be 
exhibited  ahdfiled  in  the  office  of  the  surrogate  of  the  county  of  Westchester,  on  or  before 
the  ejTpiration  of  three  months'  frorn  the  date  hereof,  and  also  to  render  a  just  arid  true 
account  of  your  administration  when  thereunto  required. 

Arid' we  do  by  these  presents  depute,  constitute,  and  appoint  you,  the  said'C.  D., 
administrator  de  bonisndn  of  alland  singular  the  goijds;'chattels,''and'oredits"which  were 
of  the  said  A.  B.,  deceased,  intestate,  left  unadministered  as  aforesaid. 

In  Witness  Whereof  [etc.]. 

No.  46. 

Granting  Ancillary  Letters  of  Administration. 

I.  Petition. 

[Tide.] 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  E.  O.,  residing  at  ,  State  sf  ,  respectfully  sbows: 

I.  That  said  deceased  was  at  the  time  of  his  death  a  resident  of  ,  State  of  , 

and  departed  this  life  in  ,  State  of  ,  on  the  day  of  ,        ,  leaving 

personal  property  within  this  county. 
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II.  That  on  the  day  of  ,  ,  letters  of  administration  were  duly  issued 
to  your  petitioner  upon  the  estate  of  the  said  deceased  by  the  court  of  the  county 
of  ,  State,  a  court  of  competent  jurisdiction  for  that  purpose,  being  a  court 
within  the  State  [or.  Territory — or,  county]  in  which  the  said  decedent  resided  at  the 
time  of  his  death,  and  said  letters  were  duly  recorded  in  the  office  of  the  said 
court,  on  the            day  of            , 

III.  That  an  exemplified  copy  of  said  lettfers,  and  of  the  decree  granting  the  same,  is 
hereto  annexed  and  marked  "Exhibit  A." 

IV.  That  the  value  of  the  property  left  by  deceased  [etc.,  continuing  as  in  No.  40  from 
the  *j  suiting  the  prayer  to  the  exigencies  of  the  case]. 

[Date.]  [Signature.] 

[Verification.]  * 

II.  Decree. 
[May  be  adapted  frortt  Form  No.  40,  V.] 

III.  Ancillary  Letters  of  Administration. 
The  People  op  the  State  of  New  York, 
To  E.  G.,  send  greeting: 

Whereas,  letters  of  administration  upon  the  estate  of  A.  B.,  an  intestate,  were  duly 
granted  to  E.  G.  by  the  court  of  the  State  of  ,  the  said  court  being  a  competent 

court  in  the  State  [or,  county — -or,  Territory]  where  the  said  intestate  resided  at  the  time 
of  his  death;  And  Whereas,  the  said  E.  G.  has  presented  to  the  surrogates'  Court  of  the 
county  of  New  York,  letters  of  administration  upon  the  said  estate,  duly  authenticated, 
and  applied  for  the  issuance  to  him  of  ancOlary  letters  of  administration,  by  means 
whereof  the  ordering  and  granting  administration  of  all  and  singular  the  goods,  chattels, 
and  credits  whereof  the  said  intestate  died  possessed,  in  the  State  of  New  York,  and  also 
the  auditing,  allowing,  and  final  discharging  the  account  therof,  doth  appertain  unto  us, 
and  we,  being  desirous  that  the  goods,  chattels,  and  credits  of 'the  said  intestate  may 
be  well  and  faithfully  administered,  applied,  and  disposed  of,  do  grant  unto  you,  the  said 
E.  G.,  full  power  by  these  presents  to  administer  and  faithfully  dispose  of  all  and  singular 
the  said  goods,  chattels,  and  the  credits,  ask,  demand,  recover,  and  receive  the  debts 
wliich  unto  the  said  intestate,  whilst  living  and  at  the  time  of  his  death,  did  belong;  and 
to  pa,y  the  debts  which  the  said  intestate  did  owe,  as  far  as  such  goods,  chattels,  and  cred- 
its will  thereunto  extend,  and  the  law  require;  herfeby  requiring  you  to  make  or  cause 
to  be  made  a  true  and  .perfect  inventory  of  all  and  singular  the  goods,  chattels,  and 
credits  of  the  said  intestate,  within  a  reasonable  time,  and  return  a  duplicate  thereof  to 
our  surrogate  of  the  county  of  New  York,  within  three  months  from  the  date  of  these 
presents;  and  if  further  personal  property,  or  assets  of  any  kind,  not  mentioned  in  any 
inventory  that  shall  have  been  so  made,  shall  come  to  your  possession  or  knowledge, 
to  make  or  cause  to  be  made  in  like  manner,  a  true  and  perfect  inventory  thereof,  and 
return  the  same  within  two  months  after  the  discovery  thereof,  and  also  to  render  a 
just  and  true  account  of  administration,  when  thereunto  required;  and  we  do  by  these 
presents,  depute,  constitute,  and  appoint  you,  the  said  E.  G.,  ancillary  administrator 
of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said  A.  B.,  deceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogates'  court 
of  the  city  and  county  of  New  York  to  be  hereunto  affixed-. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York,  the  day 

of    ,      ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and 

[Signature], 
Clerk  of  the  Surrogate's  Court. 

'      No.  47. 

[See  §§  552  et  seq.] 
Proceedings  by  Public  Administrator. 

I.  Affidavit  to  Obtain  Order  to.Sell  Perishable  Property. 

[Title  and  venue.] 

M.  N.,  being  duly  sworn,  says,  that  he  is  a  clerk  in  the  office  of  S.  R.,  Esq.,  the  treasurer 
[or,  pubhc  administrator]  of  the  county  of '         ;  that  on  the  day  of  ,  ,, 
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A.  B.,  of  ,  died  intestate  at  said  city;  leaving  certain  goods,  chattels,  and  effects 

therein;  that  no  notice  has  been  received  by  the  said  treasurer  [or,  public  administrator] 
that  any  one  entitled  to  a  distributive  share  in  the  estate  of  said  A.  B.  is  a  resident  of  the 
said  county;  and  that  the  said  S.  R.,  by  virtue  of  his  office  as  public  administrator,  did, 
on  the  day  of  ,  ,  take  possession  of;  and  now  holds,  the  said  goods,  chattels, 

and  effects  of  the  said  A.  B.,  deceased  which  were  in  said  county  of  at  the  time  of 

his  decease,  or  which  have  since  come  therein;  that  the  said  deceased  was  in  his  lifetime 
a  dealer  in  country  produce,  at  ;  and  that  the  stock  of  goods  in  the  said  store,  which 

has  been  taken  possession  of  by  the  said  public  administrator,  consists  of  the  butter, 
eggs,  vegetables,  and  dressed  poultry  shown  by  the  annexed  inventory,  marked  Ex- 
hibit A(  and  that  the  whole  thereof  is  now  in  a  perishing  condition. 

[Jurat.]  '  [Signature.] 

II.  Order  on  the.Fafregoing. 

[Title.] 

On  reading  and  filing  the  affidavit  of  M.  N.,  hereto  annexed,  by  which  it  appears  that 
S.  R.,  Esq.,  the  treasurer  [or,  public  administrator]  of  ,  has  in  his  charge,  by  virtue 

of  his  office,  certain  property  (which  is  described  in  an  inventory  attached  to,  and  made 
part  of,  said  affidavit),  and  that  such  property  is  in  a  perishing  condition; 

Oedbred,  that  the  said  S.  R.,  Esq.,  pubhc  administrator  of  ,  sell  at  public  auc- 

tion the  property  described  in  the  said  affidavit  and  inventory,  and  that  such  sale  take 
place  on  the  day  of  ,  ,  or  on  such  adjourned  days  as  the  said  public  ad- 

ministrator shall  designate. 

III.  Petition  for  Order  to  Seize  Personal  Property  to  Prevent  Waste. 

[See  ante,  §  556a.] 

[Title.] 

To  the  Surrogates'  Court  of  the  county  of  New  York: 

The  petition  of  S.  R.,  public  administrator  in  the  city  of  New  York,  respectfully  shows, 
upon  his  information  and  Belief,  that  A.  B.,  late  of  Chicago,  IlUnois,  died  in  the  city  of 
New  York,  on  the  day  of  ,  ,  intestate,  leaving  certaui  goods,  chattels, 

and  effects  in  the  city  and  county  of  New  York,  and  that  the  said  property  is  in  danger 
of  waste  and  embezzlement.  He  further  shows,  upon  his  information  and  beUef,  that 
the  said  A.  B.  left  him  surviving,  M.  B.,  his  widow,  of  full  age,  and  W.  B.  and  S.  B., 
both  minors  under  the  age  of  twenty-one  years,  his  only  childreii,  and  only  next  of  kin, 
all,  at  the  time  of  the  death  of  the  said  intestate,  and  still,  residents  of  the  city  of  New 
York,  and  for  proof  of  the  allegations  herein  contained  the  pubUc  administraior  refers 
to  the  affidavit  of  W.  S.,  a  creditor  of  the  said  intestate,  hereunto  annexed. 

The  pubhc  administrator,  pursuant  to  the  statute  in  such  case  made  and  provided, 
applies  to  the  surrogate  for  an  order  authorizing  him  to  take  charge  of,  seize,  and  secure 
the  goods  and  property  of  the  said  A.  B.,  deceased,  intestate. 

[Signature.] 

[Verification.] 

I  IV.  The  Affidavit  to  Accompany  the  Petition. 

[Title  and  Venue.] 

W.  S.,  of  the  city  of  New  York,  being  duly  sworn,  says,  that  he  is  a  creditor  of  A.  B., 
late  of  Chicago,  Illinois,  the  person  referred  to  in  the  annexed  petition.  That  the  said 
A.  B.  died  in  the  city  of  New  York,  on  the  day  of  ,  .    That  he  left  him 

surviving,  M.  B.,  of  full  age,  his  widow,  and  W.  B.  and  S.  B.,  minors,  his  only  children, 
and  only  next  of  kin,  and  that  the  said  widow  and  next  of  kin  of  the  said  intestate  resided 
at  the  time  of  his  death,  and  stiU  reside,  in  the  city  of  New  York.  That  the  said  A.  B. 
died  possessed  of  a  stock  of  dry  goods  of  the  value  of  upwards  of  ten  thousand  dollars, 
in  his  late  store,  No.  ,  street,  in  the  city  of  New  York.    That  the  said  store, 

and  the  stock  of  goods,  therein  contained,  have  been,  since  the  death  of  the  said  A.  B., 
in  the  possession  of  the  clerks  formerly  employed  in  the  said  store.  That  no  responsible 
person  has  been  in  charge  thereof,  and  that  portions  of  the  said  goods,  to  the  amount 
of  upwards  of  one  thousand  dollars,  have  been  disposed  of  and  carried  away,  apparently 
under  the  direction  of  the  clerks  in  the  said  store.   And  this  deponent  further  says  that, 
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the  said  goods  are  in  danger  of  waste  or  embezzlement,  and  that,  as  this  deponent  be- 
lieves, it  will  be  for  the  benefit  of  the  estate  of  the  said  deceased  to  have  the  said  goods 
seized  and  secured. 

[Jurat.]  [Signature.] 

V.  Order  on  the  Foregoing  Petition. 
[TUle^] 

On  reading  and  filing  the  application  of  S.  R.,  the  public  administrator  in  the  city 
of  New  York,  and  the  affidavit  of  W.  S.,  a  creditor  of  the  said  A.  B.,  deceased,  by  which 
it  appears  that  the  widow  and  next  of  kin  of  the  said  intestate,  entitled  to  a  distributive 
share  in  his  estate,  resided  in  the  city  of  New  York  at  the  time  of  the  death  of  the  said 
intestate,  and  still  reside  in  the  said  city;  and  that  the  stock  of  dry  goods  of  the  said 
deceased  in  his  late  store,  No.  ,  street,  in  the  city  of  New  York,  are  in  danger 

of  waste  and  embezzlement;  and  that  it  would  be  for  the  benefit  of  the  estate  of  the  said 
intestate  to  have  the  said  stock  of  goods  seized  and  secured; 

Ordered,  that  the  said  S.  R.,  public  administrator  in  the  city  of  New  York,  be,  and 
he  hereby  is  authorized  to  take  charge  of,  seize  and  secure  the  stock  of  dry  goods,  prop- 
erty, and  effects  of  the  said  A.  B.,  deceased,  in  the  store  lately  occupied  by  the  said  de- 
ceased, at  No.  ,  street,  in  the  city  of  New  York. 

VI.  Notice  of  Application  for  Letters. 

Public  Administrator's  Office. 

Notice  is  hereby  given  to  the  relatives  and  next  of  kin  of  A.  B.,  deceased,  and  who  is 
alleged  to  have  died  intestate,  that  I  shall  apply  to  the  surrogate  of  the  county  of  New 
York,  for  letters  of  administration  upon  the  estate  of  the  said  intestate,  on  the  day 

of  next,  at  ten  thirty  o'clock  in  the  forenoon. 

[Date.]  [Signature  of], 

Public  Adm'r. 

VII.  Affidavit  on  Application  for  Letters. 
[Venue.] 

H.  J.  C.J  Jr.,  the  public  administrator  in  the  county  of  Kings,  being  duly  sworn,  says, 
that  he  is  informed  and  believes  that  the  said  A.  B.,  late  of  Brooklyn,  Kings  county,  de- 
ceased, departed  this  life  at  Brooklyn,  on  the  day  of  '  last,  leaving  property 
and  effects  of  which  this  deponent  is  authorized  by  law  to  take  charge,  the  value  of  which 
is  about  the  sum  of  seventy-five  dollars.  That  deponent  has  caused  the  service  and  pub- 
lication of  the  notice  required  by  law,  as  appears  by  affidavit  annexed  hereto;  that  no 
claim  has  been  made  according  to  law,  and  that  deponent  has  taken  upon  himself  the 
administration  of  the  estate  of  the  deceased. 

[Jurat.]  _  [Signature.] 

[Annex  to  this  an  affidavit  showing  due  sendee  and  pvhlication  of  foregoing  notice,] 

No.  48. 

[See  §§  557  et  seq.] 

Appointment  of  Temporary  Administrator. 

I.  Notice  of  Motion.^ 

[Title  of  the  principal  proceeding.] 

Take  notice,  that  on  the  proceedings  heretofore  had  herein  [and  on  the  affidavit  of 
L.  H.,  a  copy  of  which  is  heretjp  annexed],  a  motion  will  be  made  to  the  surrogate  of  this 
county,  at  his'  office  in  the  [city  of  New  York],  on  the  day  of  [at  least  ten 

days  after  dale  of  notice],  at  o'clock  in  the  noon  of  that  day,  for  an  order 

appointing  a  temporary  administrator  of  the  goods,  chattels,  and  credits  of  B.  B.,  above 
named,  deceased. 

[Date.]  [Signature  of  attorney.] 

To  [each  party  to  proceeding,  or  his  attorney.] 

^  The  application  for  the 'appointment  of  a  temporary  administrator  may  be  by  motion  in  the  original 
proceeding  or  by  a  petition,  m  a  case  where  the  ground  of  the  application  is  one  of  those  mentioned  in 
subd.  1  of  §  2596  of  Co.  Civ,  Proc.  But  the  application  must  be  by  petition,  where  the  ground  is  the  ab- 
sence of  the  party,  as  provided  by  subd.  2  of  the  same  section. 
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11.  Affidavit  on  Motion, 
[Venue.]  •  '  ,       ■; 

L.  H.,  being  duly  sworn,  says:  ,      , 

I.  That  he  is  the  sole  executor  named  in  the  paper  writing  purporting  to  he  the  last 
will  and  testament  ot  B.  B.,.late  of  the  city  of  New.YorJc,  deceased,  propounded  for 
probate  and  now  pending  in  the  court  of  the  suirogate  of  the  county  of  New  York„[or 
state  other  rel/ition  to  the  proceeding  and  the  nature  thereof],  , , 

II.  That  he  is  the  younger  brother  of  the  said  decedent,  and  that  by  said  will, , after  , 
several  small  legacies  and  a  legacy  to  the  wife  of  the  said  decedent,  the  rest,  residue,  and 
remainder  of  the  real  and  personal  estate  of  the  said  decedent  are  given,  devised,  and 
bequeathed  unto  deponent,  as  executor  in  trust.  That  the  proof  of,  the  said  will  is  con- 
tested, whereby  delay  is  necessarily  produced  in  granting,  letters  testamentary  [or,  of 
administration]  in  this  matter,  and  it  is  uncertain  when  such  contest  wiU  be  terminafed 
[or  specify  other  cause  of  delay]. 

III.  That  the  property  of  the  said  deceased  consists  in,  part  of  personal  property  and  in 
part  of  real  estate,  and  that  it  is  advisable  and  necessary  that  immediate  steps  be  taken 
for  the  collectiph  of  the  income  from  the  same  and  the  rentals  thereof,  and  for  the  re- 
reriting  of  certain  portions  of  the  real  estate  for  the  ensuing  year. 

IV.  That  your  petitioner  has,  to  the  best  of  his  abUity,  ascertained  and  estimated  the 
value  of  the  real  and  personal  property  of  which  the  said  deceased  died  possessed,  and 
that  the  real  property  does  not  exceed  in  value  the  sum  of  dollars,  and  the  annual 
rentals  therefrom  being  about  dollars;  and  that  the  Value' of  the  personal  property 
does  not  exceed          ■  dollars.                                              i  ,  , 

V.  That  all  the  (widow  and]  heirs  and  next  of  kin  of  said  decedent  are  parties  to  the 
proceeding  for  the  proof  of  said  paper  writing.  v 

[Jurat.]  '     '!  ..;    .;  ■  ,i[Signaiure.] 

III.  Petition  for  Letters  in  Case  of  Absentee.  ''' 

To  the  Surrogates'  Court  of  the  county  of  New  York: 
The  petition  of  A.  B,  respectfully  shows: 

I.  That  your  petitioner,  residing  in  the  city  of  New  York,  is  the  son  of  C,  D.  [or  a 
cieditov,  etc. y  stating  particulars  of  dsbts,]  vrho  resided  a.t  No.  ,  ,  ,  street,, in  said 
city,  up  to  and  on  the  day  of  .  That  on  said  day  the  said  C.  D.  took  passage 
in  the  steamer  Saratoga,  from  the  port  of  New  York,  to  Havana,  Cuba.  That  it  was  the 
intention  of  the  said  C.  D.  .to  find  employment  as  a  civil  engineer  in  Cuba,  and,  as  your 
petitioner  is  informesd  and  believes,  he  was,  for  some  months  after  his  arrival  at  Havana, 
engaged  in  the  construction  of  a  railroad  in  the  vicinity  of  ,  Cuba,  from  which 
place  he  communicated,  from  time  to  thnB,  with  deponent,  by  mail.    That  since  the 

day  of  ,  your  petitioner  has  received  no  communication  from  the  said  C.  D., 

by  mail,  or  otherwise,  and  has  no  information  as  to  his'pre'sent  whereabout?,  if  living. 
That  your  petitioner  has  caused  diligent  search  to  be  maxje  for  the  present  abode  of  the 
said  C.  D^,  through  the  U.  S.  Consul  at  Matanzas,  Cuba,  in  the  vicinity  of  the  last  known 
place  of  abode  of  C.  D.,  and  his  comriiunic^tions  are  hereto  annexed,  from  which  it 
appears  that,  shortly  before  the  disappearance  of  said  C  D.,  an  insurrection  broke  out 
among  the  negro  slaves  in  the  district  of  his  abpde,Jn  which  several  white  persons  in  the 
vicinity  were  massacred,  since  whidh  no  trace  of  said  O.  D.  can  be  found;  and  there  is 
reason  to  believ?  that  the  ?aid  C-,  D-  is  dead  [or,  that  he  has  been  secreted,  confined,  or 
otherwise  unlawfully  mude'aWay  with — or,  after  stating "-tke'^resumptive  circumstances, 
that  he  has  become  a  lunatic]. 

II.  [State  particulars  as  to  names,  residences,  and  ages  of  next  of  kin,  widow,  etc.,  of 
absentee,  as  in  the  case  of  an  application  for  letters  in  case  of  deceased  irytestale.] 

III.l  That,  there  is  now  on  .deposit  to  the  credit  of  the  said  C.  D.,  in  the  Savings 

Bank,  in  the' city  of  New  York,  the  sum  of  ,  dollars  [or  state  other  property,  anii 

necessity  for  temporary  administration  for  the  pfreservgiion  or  djisposal.  thereof]. 

IV.  That  your  petitioner  has,  to  the  best  of,  his  ability,  estimated,  and  ascertained  the 
value  of  the  personal  propecty  in  this  State  belonging  to  the  said  ,C.  D.j  and  that  .the 
same  does  not  exceed  dollars. 

WgBEEFOBB,  your  petitioner  prays  that  a  temporary  administrator  of  the,  goods, 
chattels,  and  credits  of  the  said  C.  D.  may  be  appointed,  and  that  letters  may  be  issued 
to  him  pursuant  to  the  statute  in,  such  case  made  and  provided,  and  that  a  citation  may 
be  issued  [ete.].  ''',■'• 

[Date  and  Verification.]  ',  ,  ',,    '   ,  [Signtiiiire.] 
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IV.  Order  far  Letters  of  Temporary  AdministraMon. 

[TiOe.i 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the  day  of  ,  ,  [or, 

On  all  the  proceedings  in  the  above-entitled  matter,  and  the  papers  herein  heretofore  filed, 
and  on  reading  and  filing  the  affidavit  of  A.  B.,  verified  the  day  of  ,  ], 

to  the  surrogate  of  the  county  of  [New  York],  for  an  order  appointing  a  temporary 
administrator  of  the  goods,  chattels,  and  credits  which  were  of  the  late  M.  N.,  deceased, 
together  with  proof  of  due  service  of  notice  of  motion  [or,  citation — or,  and  affidavit]  on 
all  necessary  parties  [none  of  the  parties  having  appeared  pursuant  to  said  notice — or, 
citation, — except  Y.  Z.,  who  appeared  by  his  attorney,  B.  T.,  and  opposed  said  appHcar 
tion];  and  the  surrogate  being  satisfied  that  the  case  is  a  proper  one  for  Xhe  appointment 
of  a  temporary  administrator,  and  that  A.  B.,  is  a  competent  and  qualified  person  there- 
for;    *    Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B.: 

It  is  hereby  ordered,  that  temporary  administration  on  the  goods,  chattels,  and 
credits  of  said  M.  N.,  late  of  ,  deceased,'  be,  and  the  same  hereby  is,  granted  to 

said  A.  B.,  and  that  letters  of  temporary  administration  upon  the  goods,  oha,ttels,  and 
ci edits  [and  estate]  of  said  decedent  issue  to  the  said  A.  B.,  upon  his  [here  direct  him  to 
qualify  as  in  No.  43,  III.] 

And  it  is  further  ordered,  that  said  A.  B.  be,  and  he  is  hereby,  authorized  to  take 
possession  of  the  buildings,  and  lots  on  which  they  stand,  known  as  Nos.  , 

street,  in  the  city  [New  York],  being  property  of  which  said  M.  N.  died  seized  and  pos- 
sessed, ,and  receive  the  rents  and  profits  thereof,  as  the  same  become  due  payable,  until 
the  further  ordep  of  this  court.  [The  order  may  also  avihorize,  the  leasing  of  premises  for 
not  more  than  a  year,  or  other  acts,  except  selling,  necessary  for  preservation  or  henefU  of  the 
estate.] 

It  is  further  ordered,  that  the  said  A.  B.,  within  ten  days  after  any  money  belong- 
ing to  the  estate  comes  into  his  hands,  deposit  the  same  in  the  Bank  [or,  in 
New  York,  in  the                Trust  Company]  to  the  credit  of  this  proceeding. 

V.  Letters  of  Temporary  Administration. 

The  People  of  the  State  op  New  York, 
To  E.  G.,  send  greeting: 

Whereas,  a  paper  has  been  propounded  for  probate,  before  the  surrogate  of  the 
county  of  New  York,  as  the  last  wiU  and  testament  of  L..R.,  lat,e  of  the  city  a,i;id  county 
of  New  York,  deceased,  aiid  a  contest  exists  rela,tive  to  such  probate  [or,  other  cause], 
and  a. delay  is  thereby  n,epes,sarily  produced  in  granting  letiters  testamentary, or  of,34- 
ministration,  upon  the  estate,  of  said  deceased: 

Know  ye,  that  we,  being  desitous  that  the  goods,  cliatjiel^,  and  cigedits  of  ,^id-,de- 
ceased  ;nay  be  collected  and  pieserved,  do  grant  unto, you,  the  said  E.  G.,  full  power 
by  these  presents  to  take  into  your  possession  the  personal  property  of  the  said  deceased, 
and  to  secure  and  preserve  it  with  aU  the  authority  aad  power  conferred  upon  you  by 
law,  hereby  requiring  you  to  make,  immediately,  a  true,  and  perfect  inventory  of  all  and 
singular  the  goods,  chattels,  or  credits  of  said  deceased,  ^nd, return  the, same, to  out  said 
surrogate,  within  three  months  from  the  date  of  th^se  presents,  and  also  to^rrcnder  a 
just  and  true  account  of  your  administration  as  such  temporary  adniinistr^ator^  w;lien- 
ever  required  by  our  said  surrogate,  and  faithfully  to  deliver  up  th&  goods,  chattels,  and 
credits  of  said  deceased  to  any  person  or  persons  who  shall  be  appointed  executors  or 
administrators  of  the  said  L.  R.,  deceased,  or  to  such  other  person  as  shall  be  authorized 
to  receive  the  same  by  said  surrogate. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogates'  court 
of  the  city  and  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York,  this 

day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine,  hundred  and 

[SignatMre], 

Clerk  of  the  Surrogate's  Court. 

1  In  case  of  administration  of  an  absentee's  estate,  substitute  tiow  or  late,  iar  late  of  deceaaed. 
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No.  49. 

-   Payment  of  Debfrby  Temporary  Administrator. 

.         I.  Petition.. 
[TiOe.] 

To  the  Surrogate  [or,  the  Surrogate's  Court]  jof  the  county  of  [New  York]: 
The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  [or,  if  the  petition  is  by  a  creditor,  That  C.  D.]  was  heretofore 
appointed  temporary  administrator  of  the  goods,  chattels,  and  credits  of  M.  N.,  late  of 

,  depeased  [or,  of  the  property  of  M.  N.,  now  or  late  of  ,  an  absentee], 

by  an  order  duly  made  by  the  [surrogate's  court  of  this  county,  on  the  day  of        , 

,  and  thereupon  your  petitioner  [or,  said  C.  D.]  qualified,  and  letters  of  temporary 
administration  were  issued  to  him  as  such. 

II.  That,  on  the  day  of  ,  ,  in  pursuance  of  an  order  theretofore  duly 
made  by  the  said  surrogate,  your  petitioner  [or,  said  O.  D.]  commenced  the  publication 
of  notices  to  creditors  of  said  M.  N.,  to  present  their  claims,  and  continue  said  publica- 
tion, agreeably  to  the  statute,  for  the  period  of  six  months. 

III.  That  more  than  one  year  has  elapsed  since  said  letters  of  temporary  adminis- 
tration were  issued. 

IV.  That  the  assets  of  the  estate  of  said  M.  N.  amount  to  over  dollars,  and 
the  debts  amount  to  dollars;  and  your  petitioner  [or,  said  C.  D.],  as  such  tem- 
porary administrator,  has  sufficient  assets  in  hand,  apphcable  to  the  payment  of  the 
debts  of  said  M.  N.,  to  pay,  with  interest  [one-half  .of ]  the  claim  of  L.  M.  [or,  of  your 
petitioner],  hereinafter  mentioned,  and  the  same  may  be  so  applied,  without  injuriously 
affecting  the  rights  of  others  entitled  to  priority  or  equality  of  payment  or  satisfaction. 

J  ,V.  That  one  L.  M.  [or,  your  petitioner]  has  a  valid  qlaim  against  said  M.  N.  [deceased], 
consisting  of  [state  it  briefly,  e.  g.,  t}ms\  a  promissory  note  made  by  said  M.  N.,  in  his 
lifetime,  to  the  order  of  said  L.  M.,  dated  the  day  of  ,  ,  for  dol- 

lars, payable  months  after  date,  and  that  no  portion  of  the  same  has  been  paid 

[as  your  petitioner  is  informed  and  believes].  That  said  claim,  with  proof  thereof,  was 
duly  presented  to  your  petitioner  [or,  by  your  petitioner  to  said  temporary  administrator], 
and  a  copy  of  said  note,  and  [a  copy  of]  the  proof  of  the  validity  of  said  claim  are  hereto 
annexed  and  marked,  respectively,  A  and  B. 

'  Whekefobe  your  petitioner  prays  that  a  decree  be  entered  herein,  directing  him  [or, 
said  temporary  administrator]  to  pay  [one-half  of]  said  claim,  with  interest  from  the  - 
day  of         ,  [or,         so  much  of  said  debt  as  it  may  be  proper  and  just  now  to 

pay;  and  if  the 'petition  is  by  the  creditor,  add:  aild  that  a  citation  be  issued  requiring  him 
and  all  parties  interested  to  show  cause  why  he  should  not  render  an  account,  and  why 
such  decree  should  not  be  made]. 

[Sigriature.\ 
[Verification.] 

II.  Decree  on  the  Foregoing. 

[Where  the  petitioner  is  the  temporary  administrator,  add,  after  the  proper  redtak:]  It 
is  hereby  ordered  and  decreed  that  A.  B.,  as  temporary  administrator  of  the  goods, 
chattels  and  credits  of  M.  N.,  deceased,  be  ^nd  he  hereby  is  authorized  to  pay  [state 
claim  as  in  petition],  , 

[7/  the  petitioner  is  a  creditor,  add,  after  the  recitals:]  And  a  citation  having  been  duly 
issued  out  of  this  court,  requiring  A.  B.  to  appear  and  show  cause  why  an  account  should 
not  be  rendered,  and  the  said  claim  should  not  be  paid,  and  said  citation  having  been 
returned  and  filed,  with  proof  of  d\ie  service  thereof,  and  it  having'  been  proved  to  the 
satisfaction  of  said  surrogate  by  the  said  petition  [and  the  affidavit  of  Q.  R.,  verified 
the  ,  day  of ,         ,  ,  and  herewith  filed],  that  the  assets  of  said  decedent  [or, 

absentee],  in  the  hands  of  said  teniporary  administrator,  exceed  the  debts,  and  that  the 
petition  may  be  granted,  without  injuriously  affecting  the  rights  of  others  entitled  to 
priority  or  equality  of  payment  or  satisfaction;  it  is 

Adjudged,  that  said  A.  B.,  the  temporary  administrator  of  the  property  of  Mi  N., 
the  said  deceased  [or,  absentee],  pay  to  said  L.  M.  [one-half]  the  full  amount  of  his  said 
claim,  to  wit,  dollars,  with  interest  thereon,  at  per  cent.,  from  the         day 

of         ,  ,  the  whole  amounting  to  $ 
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No.  60. 

[See  §  635.] 

Revocation  of  Letters. 

Under  §  2569,  C.  C.  P. 

I.  Petition. 
[Titk.] 

To  the  Surrogate's  Court  of  the  county  of  :  i 

The  petition  of  A.  D.  respectfully  shows:  ,        i 

I.  That  your  petitioner  is  one  of  the  legatees  under  the  will  of  C.  D.,  late  of  the  [city 
of  New  York],  deceased  [or  state  other  interest,  as  next  of  kin,  creditor,  etc.],  which  was 
admitted  to  probate  by  the  surrogate's]  [court]  of  county,  on  the  day  of 

,  ,  and  recorded  in  the  office  of  said  surrogatee,  in  -Liber  of  Wills,  at 

page  ;  and  thereupon  letters  testamentary  were  duly  issued  by  said  surrogate  to 
Y.  Z.,  the  sole  executor  in  said  will  named.  [Or,  where  letters  of  administration  are  sought 
to  be  revoked,  allege  the  interest  of  the  petitioner  and  the  issue  of  letters  of  administration.] 

II.  That  the  circumstances  of  said  Y.  Z.  are  such  that  they  do  not  afford  adequate 
security  to  your  petitioner,  nor  to  the  creditors  of  said  0.  D.,  nor  to  other  persons  in- 
terested, for  the  due  administration  of  the  said  estate  [adding  particulars,  for  instance] 
that  the  estate  which  has  come  into  the  hands  of  the  said  Y.  Z.,  as  such  executor,  exceeds 

dollars;  that  the  said  Y.  Z.  is  insolvent  and  owes  large  gums  of  money,  and  on 
the  day  of  ,  ,  made  an  assignment  of  all  his  property  for  the  benefit  of 

creditors.  [Or  state  other  cause  for  revocation,  with  facts  and  circumstances,  e.  g..  That 
the  said  Y.  Z.,  at  the  time  of  the  issue  of  letters  testamentary  to  him  as  above  stated, 
was  an  alien  (not  beiiig  a  citizen  of  the  United  States,  but  being  a  citizen  of  the  kingdom 
of  Great  Britain,  resident  at  New  York  city,  in  the  State  of  New  York,  and  that  since 
such  appointment  he  has  ceased  to  be  a  resident  of  the  State  of  New  York,  and  did^  on 
or  about  the  day  of  ,  ,  remove  from  the  city  of  New  York,  and  take  up 

his  residence  at  Jersey  City  in  the  State  of  New  Jersey,  and  he  is  now  a  resident  of  that 
State.]    [See  subds.  1-8  of  §  2569  for  "grounds."    H.  W.  J.] 

Wherefore,  your  petitioner  prays,  that  a  decree  be  made  revoking  the  said  letters 
heretofore  issued  to  said  Y.  Z.,  and  that  he  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made;  [and  that,  in  the  meantime,  the  said  executor  be  enjoined  fropi 
further  acting  in  the  premises]. 

[SigrMture.] 
[Verification.] 

II.  Order  Enjoining  Executor. 

[Title.] 

A.  D.  of  the  city  of  New  York,  a  legatee  under  the  will,  and  interested  in  the  estate 
of  C.  D..,  late  of  said  city,  deceased,  having,  on  the  day  of  ,  ,  filed  a 

verified  petition,  by  which  complaint  is  made  that  the  circumstances  of  Y.  Z.,  the  ex- 
ecutor of  said  will,  are  such  that  they  do  not  afford  adequate  security  for  the  due  ad- 
ministration of  the  estate  of  the  said  deceased  [or,  that  said  executor  has  become  by 
law  incompetent  to  serve  as  such];  and  it  appearing  to  the  surrogate  that  there  are 
good  grounds  for  such  complaint,  and  the  said  surrogate  having  thereupon  issued  a 
citation  to  the  said  Y.  Z.,  requiring  him  to  appear  at  a  day. and  place  therein  specified, 
to  show  cause  why  letters  testamentary  granted  and  issued  to  him;  as  executor,  on  the 
day  of  ,  ,  should  not  be  revoked.  , 

It  is  okdbeed,  that  the  said  Y.  Z.  be,  and  he  hereby  is,  enjoined  from  further  acting 
in  the  premises  until  the  matter  in  controversy  shall  be  disposed  of. 

III.  Order  Revoking  Letters. 

[See  §  637,  decree.] 
[Title.] 

On  readin'g  and  filing  proof  of  the  due  and  personal  service  of  Y.  Z.,  the  executor  of 
the  last  will  and  testament  of  C.  D.,  late  of  the  city  of  New  York,  deceased,  of  the  cita- 
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•tion  heretofore  issued  in  this  matter,  requiring  him  to  appear  in  this  court,  on  this  day, 
to  show  cause  why  the  letters  testamentary  issued  to  him  on  said  will  should  not  be  re- 
voked; and  the  said  Y.  Z.  having  appeared',  and  A.  D.,  the  complainant  herein,  having 
also  appeared,  and  after  hearing  the  proofs  and  allegations  of  the  parties,  and  it  appear- 
ing that  the  circumstances  of  the  said  Y:  Z.,  executor  as  aforesaid,  are  such  that  they  do 
not  afford  adequate  security  for  his  due  administration  of  the  estate. 

Ordered,  that  the  said  Y.  Z.  give  a  bond,  with  sureties  like  those  required  by  law  of 
administrators,  within  five  days  from  this  day,  or,  in  default  thereof,  that  his  letters 
testamentary  be  revoked  [or  if  cause  of  revocation  cannot  be  cured  by  giving  security,  say, 
instead:  That  the  letters  testamentary  heretofore  issued  to  the  said  Y.  Z.  be,  and  they 
are  hereby  revoked.  And  all  authority  and  rights  of  the'  said  Y.  Z.,  as  such  executor, 
are  hereupon  to  cease]. 

No.  61. 

Revocation  of  Letters  upon  Resignation. 

I.  Petition  for  Discharge.'- 
[TUle.] 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.,  the  executor  of  the  will  [or,  administrator  of  the  estate]  of  M.  N., 
late  of  the  city  of  New  York,  deceased,  respectfully  shows: 

I.  That,  by  this  coiirt,  oh  the  day  of  ,  ,  said  will  was  duly  admitted 
to  probate,  and  letters  testamentary  thereon  issued  to  your  petitioner  [or  allege  letters 
of  administration]. 

II.  That  the  only  persons  interested  in  the  estate  of  M.  N.,  the  decedent,  as  creditors 
or  persons  claiming  to  be  creditors,  husband  [or,  wife],  legatees,  next  of  kin,  or  otherwise, 
and  the  only  persons  who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  said 
wUl,  or;  by  the  operation  of  law,  to  share  in  the  fund,  or  in  the  proceeds  of  property, 
held  by  your  petitioner,  in  the  application  of  such  estate  or  fuhd,  and  the  places  of  resi- 
dence of  all  such  persoiis,  to  the  best  of  the  knowledge,  information,  and  belief  of  your 
petitioner,  are  as  follows,  viz.:  [staiing  them]. 

III.  [(SWe  grounds  of  application,  for  instance:]  That  your  petitioner  is  an  alien  and  a 
citizen  of  the  republic  of  France,  having  resided  in  the  city  of  New  York  for  a  number 
of  years  past,  but  is  now  about  to  take  up  his  residence  in  the  city  of  London,  England; 
and  is  now  desirous  to  render  an  account  of  all  his  proceedings  as  such  texecutor],  and  be 
discharged.  ■- 

WfiBREFORE,  your  petitioner  prays  that  his  account  of  his  proceedings,  as  such  [ex- 
ecutor], may  be  judicially  settled,  and  that  a  decree  be  thereupon  n>ade  revoking  his  • 
said  letters,  and  discharging  him  accordingly  as  [executor],  and  that  the  creditors  and 
persons  claiming  to  be  creditors  of  the  decedent,  and  the  decedent's  husband  [or,  wife], 
next  of  kill,  and  legatees,  and  other  persons  interested,  may  be  cited  to  atteiid  the  judi- 
cial' settleiiient '  of  such  an  account. 

[Siffhalure.] 

[Verification.] 

II.  Order  Allowing  Accounting  for  Purpose  of  Discharge. 
[Title.] 

A.  B.,  one  of  the  executors  of  the  will  of  M.  N.,  late  of  the  city  of  New  York,  deceased, 

haviiig  presented  to  this  court  his  petition,  duly  verified,  on  the  day  of  ,  , 

praying  that  his  account  be  judicially  settled,  and  that  a  decree  be  thereupon  made, 

levoking:  his  letters  testamentary,-  and  discharging  him  accordingly;  and  a  citation 

thereon  having  been  issued,  directed  to  [names],  and  returnable  on  the         day  of         , 

,  and  the  said  citation  having  been  returned  on  that  day  and  filed,  with  proof  of 

due  service  on  all  the  persons  named  therein;  and  0.  D.  having  appeared  by  Z.  T.,  his 

attorney,  and  none  other  of  the  persons  cited  having  appeared;  and  the  said  petitioner 

having  appeared  by  his  attorney,  A.T.,  and  the  suiTOgate  having  heard  the  proofs  and 

allegations  of  the  parties:  Now,  on  motion  of  A.  T.,  the  attorney  for  said  A.  B., 

It  is  ohDERED  AND  ADJUDGED,  that  Sufficient  reasons  exist  for  granting  the  prayer  of 

1  For  forms  of  petition,  decree,  etc.,  upon  refflgnation  of  testamentary  trustees,  see  post. 
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the  petition,  and  that  said  A.  B.  be,  and  he  hereby  is,  allowed  to  account  for  the  purpose 
of  being  discharged  as  [executor  of  the  will]  of  M.  N.,  deceased. 

III.  Decree  Revoking  Letters  and  Discharging  the  Bepresentaiive.^ 
[Title.] 

Letters  [testamentary,  on  the  will]  of  M.  N.,  late  of  ,  deceased,  having  been 

heretofore  issued  by  this  court,  on  the  day  of  ,  ,  to  A.  B.,  as  [executor], 

and  the  said  A.  B.,  having,  on  the  day  of  ,  ,  filed  a  petition  in  the  office 

of  said  surrogate,  praying  that  his  account  be  judicially  settled,  and  a  decree  made  re- 
voking his  said  letters  and  discharging  him,  and  that  a  citation  be  issued,  requiring  the 
necessary  parties  to  show  cause  why  the  petition  should  not  be  granted;  and  such  citation 
having  been  thereupon  duly  issued,  requiring  [insert  names]  to  show  cause,  on  the 
day  of  ,  ,  why  such  a  decree  should  not  be  made;  and  the  said'  citation  having 

been  returned  on  that  day,  and  filed,  with  proof  of  due  service  thereof  on  the  persons 
named,  and  none  of  the  persons  therein  named  having. appeared  [except  O;  D.,  the  co- 
executor  of  said, A,  B.,  who  appeared  by  B.  T.,  his  attorney,  and  waivedi  the  account 
of  said  A.  B.,  and  a  judicial  settlement  thereof];  and  the  said  A.  B.  having  appeared  [in 
person  and]  by  his  said  attorney  and  counsel,  and  it  satisfactorily  appearingto  the  surro- 
gate that  none  pf  the  money,  books,  papers,  or  other  property  of  the  estate  of  the  said 
M.  N.,  are  in  the  hands  of  said  A.  B.:  Now,  on  motion  of  A.  T.,  attorney  and  counsel  for 
said  A,  B.: 

ITjIS  obdbked,  adjudged,  and  deceeed,  that  the  said  letters  heretofore  issued  to 
A.  B.,  as  such  [executor],  be,  and  the  same  hereby  are,  revoked; 

And  it  is  pubthee  oedeebd  and  adjudged,  that  the  said  A.  B,  be  charged  as  such 
executor  [here  insert  provision  as  to  charges  and  credits,  as  in  a  decree  settling  an  executor's 
account;  see  70,  XXI,  post]. 

And  it  is  puetbuee  oedebbp,  adjudged,  and  decreed,  that  the  said  executor  has 
fully  accounted  for  all  property  belonging  to  the  said  estate  coming  into  his  hands,  as 
such,  and  he,  having  paid  over  the  sum  of  dollars,  found  due  from  him  as  aforesaid, 

and  deUvered  all  books,  papers,  and  other  property  of  the  said  estate  in  his  hands,  to 
the  clerk,  of  this  court  [or,  to  his  co-executor — -or,  to  J.  S.,  who  is  hereby  appointed  the 
successor  of  the  said  A.  B.]  as  directed  by  the  surrogate,  it  is  ordered  and  adjudged  that 
the  resignation  of  the  said  A.  B.  as  executor  of  the  last  will  and  testament  of  M.  N., 
deceased,,  be  and  the  same  is  accepted,  and  that  he  be  discharged  of  and  from  all  Uability 
and  duty  on  account  thereof. 

No.  62. 

[See  §  649.1 

Depositing  Securities,  to  Reduce  Penalty  of  Official  Bond. 

I.  Petition  for  Leave  to  Deposit,  etci 

[If  the  application  is  rnade  on  applying  for  letters,  insert  this  in  the  petition  for  letters; 
if  rnade  subsequently,  may  entitle  this  in  the  same  proceeding,  reciting  hriefly  the  former  steps, 
and  continuing,  for  instance,  thy,s:] 

That  the  said  deceased  died  possessed  of  certain  personal  property  situate  in  the  county 
of  and  State  of  New  York;  and  that  the  aggregate  value  of  all  the  personal  prop- 

erty, wherever  situated,  of  which  the  deceased  died  possessed,  together  with  the  probable 
amount  to  be  recovered  by  reason  of  all  or  any  right  of  action  granted  to  an  executor  or 
administrator  of  the  said  deceased,  by  special  provision  of  law  [in  case  of  executor,  or 
administrator  with  the  will  annexed  add,  and  also  the  value  of  the  real  property,  or  of  the 
proceeds  thereof,  which  may  come  to  the  hands  of  the  executor — or,  administrator — ■ 
by  virtue  of  any  provision  contained  in  the  will,  does  not  exceed  the  sum  of  three  hundred 
and  fifty  thousand  dollars,]  and  that  the  same  largely  consists  of  securities  for  the  pay- 
ment of  money,  and  that  all  the  goods,  chattels,  effects,  and  [personal]  property  of  said 
deceased,  over  and  above  said  securities,  does  not  exceed  the  sum  of  [fifty  thousand] 
dollars.  A  true  description  of  said  securities  is  contained  in  Schedule  "A"  hereunto 
annexed. 

That  it  is  inconvenient  for  your  petitioner  to  furnish  security  in  the  full  amount 
i  See  post,  for  form  of  decree  revoking  letters  for  failure  to  give  new  or  additional  auretiea. 
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prescribed  by  law,  but  he  is  able  to  effect  an  arrangement  by  which  the  Company 

of  New  York,  a  trust  company,  which  is  authorized  by  law  to  receive  the  same,  will 
become  the  depository  and  custodian  of  the  said  estate  under  the  direction  of  the  sur- 
rogate. 

Wherefore,  your  petitioner  prays  that  an  order  be  made  directing  the  deposit  with 
said  Trust  Company  of  ,  of  the  aforesaid  securities  for  the  payment  of 

money  belonging  to  the  estate,  and  that  the  amount  of  the  bond  to  be  given  by  your 
petitioner  be  fixed  with  reference  to  the  remainder  of  said  estate  or  fund,  amounting 
to  dollars. 

[Signature.] 
[Verification.] 

II.  Order  Thereon  Allowing  Deposit  and  Reduction  of  Bond. 
[TUk.] 

On  reading  and  fihng  the  verified  petition  of  A.  B.,  dated  the  day  of  ,        , 

asking  an  order  directing  that  certain  securities  for  the  payment  of  money  belonging  to 
the  estate  of  said  deceased,  in  said  petition  specified  and  described,  be  deposited  with  the 
Trust  Company  of  ,  to  the  end  that  the  amount  of  the  bond  to  be  given  by 

him,  as  such  administrator,  may  be  fixed  and  determined  with  respect  to  the  remainder 
only  of  the  estate  or  fund  amounting  to  [fifty  thousand]  dollars  or  thereabouts;  *  and 
these  facts  appearing  to  the  satisfaction  of  the  surrogate,  and  he  deeming  it  inexpedient 
to  require  of  said  A.  B.  security  in  the  fuU  amount  required  by  law:  Now,  on  motion 
[etc.,  as  in  other  orders]. 

[Insert  in  ordering  part]  That  the  said  securities  for  the  payment  of  money,  the  descrip- 
tion of  which  is  contained  in  Schedule  "A,"_  annexed  to  said  petition,  belonging  to  the 
estate  of  said  deceased,  be  deposited  with  the  Trust  CompaUy  of  ,  to  the 

order  of  said  A.  B.,  as  administrator  as  aforesaid,  countersigned  by  the  surrogate. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  letters  of  administration 
upon  the  goods,  chattels,  and  credits  of  said  decedent  issue  to  said  A.  B.,  upon  his  sub- 
scribing the  statutory  oath  that  he  will  well,  honestly,  and  faithfuUy  discharge  his  duty 
as  such  administrator,  according  to  law,  aqd  upon  making  the  deposit  aforesaid,  and 
upon  filing  the  receipt  of  the  said  Trust  Company  for  the  said  securities,  and  upon 

executing  a  bond  in  the  penalty  of  [one  hundred  thousand]  dollars  to  the  people  of  New 
York  State,  with  two  or  more  competent  sureties,  for  the  faithful  discharge  of  the  trust 
reposed  in  him  as  such  administrator.  And  it  is  further  ordered,  adjudged,  and 
decreed,  that,  as  such  administrator,  he  shall  be,  and  hereby  is,  empowered  to  collect 
and  receive  all  interest,  income,  and  dividends  now  due  or  to  grow  due  upon  the  securities 
so  deposited  as  aforesaid,  and  in  case  the  interest,  income,  or  dividends  upon  any  of  said 
securities  cannot  be  collected  without  the  production  of  the  certificate  or  security  itself, 
the  same  may  be  collected  by  the  said  Trust  Company,  the  depositary  aforesaid, 

and,  after  collection,  shall  be  paid  over  by  said  company  to  said  administrator,  upon  such 
terms  as  may  be  agreed  upon. 

And  the  said  Trust  Company  is  ordered  to  keep  possession  of  the  said  securities, 

subject  to  the  order  of  the  administrator  aforesaid,  countersigned  by  the  surrogate,  or 
subject  to  the  special  order  of  the  surrogate. 

•  III.  Receipt  by  Depositary  of  Securities. 
[TiOe.] 

The;  Trust  Company,  of  ,  does  hereby  acknowledge  having  received,  on 

this  date,  from  A.  B-,  the  following  securities,  together  with  the  certified  copy  of  an  order 
[or,  decree]  of  the  surrogate  of  the  county  of  ,  made  in  the  matter  above  entitled, 

and  dated  , 

Sbcuritibs. 
[Here  follows  description  of  the  securiiies.] 
In  Witness  Whereof,  the  said  Trust  Company  of  has  hereunto  caused 

its  corporate  seal  to  be  affixed,  and  the  same  to  be  duly  attested,  on  this  '  day 
of  • ,        • 

[Seal.]  [Signature  of], 

President. 
[Authentication  as  of  a  deed.] 
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No.  63. 

[See  §  670.] 

Proceedings  to  Compel  New  OfBcial  Bond,  or  New  Sureties. 

I.  Petition  by  Person  Interested. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  M.  N.,  of  the  city  of  New  York,  respectfully  shows: 

I.  That  your  petitioner  is  one  of  the  children  and  next  of  kin  of  S.  N.,  late  of  the  city 
of  New  York,  deceased,  intestate,  and  has  not  yet  received  the  share  of  the  estate  of  the 
said  S.  N.,  to  which  by  law  he  is  entitled. 

II.  That  letters  [of  the  administration  of  the  estate]  of  the  said  S.  N.,  deceased,  were 
issued  by  the  surrogate  of  the  county  of  New  York  to  O.  D.,  of  the  city  of  New  York,  on 
the  day  of  , 

III.  Your  petitioner  further  alleges,  that  O.  R.  [lately  a  resident  of  the  city  of  New 
York,  is  one  of  the  sureties  of  the  said  0.  D.,  in  his  bond  given  by  him  on  the  granting 
of  the  said  letters,  and  that  the  said  C.  R.  has  removed  out  of  the  State  of  New  York,  as 
your  petitioner  is  informed  and  beUeves,  and  has  gone  to  Boston,  in  the  State  of  Mass- 
achusetts— or  other  facts  showing  insufficiency  of  sureties  or  inadequacy  of  amount  of 
bond]. 

IV.  That  E.  N.,  of  the  city  of  New  York,  is  the  only  other  surety  of  the  said  admin- 
istrator in  his  said  bond. 

Wherefore,  your  petitioner  prays  that  0.  D.  may  be  required  to  give  new  [or,  addi- 
tional] sureties  [or,  a  new  bond,  in  a  penalty  of  dollars],  or,  in  default  thereof,  that 
he  may  be  removed  from  his  office,  and  that  letters  issued  to  him  may  be  revoked;  and 
that  the  said  0.  D.  may  be  cited  to  show  cause  why  the  prayer  of  this  petition  should 
not  be  granted. 

[Signature.] 

[Verification.] 

II.  Order  for  New  or  Additional  Sureties,  etc. 

[Title:] 

The  citation  issued  to  C.  D.,  administrator  of  the  estate  of  A.  B.,  deceased,  on  the 
day  of  ,         ,  requiring  him  to  show  cause  why  he  Should  not  be  required 

[etc.,  as  above],  having  been  returned  with  due  proof  of  service  on  the  said  O.  D.,  and  the 
said  C.  D,  having  appeared  by  W.  M.,  Esq.,  his  attorney,  and  it  satisfactorily  appearing 
that  C.  R,,  one  of  his  sureties,  has  [removed  from  this  State — or  stating  other  facts  showing 
insufficiency  of  surely,  or  inadequacy  of  amount  of  bond]. 

Ordered,  that  said  C.  D.  give  new  [or,  additional]  sureties  [or,  a  new  bond,  in  a  penalty 
of  dollars],  in  the  usual  form,  as  such  administrator  as  aforesaid,  within  five  days 

from  this  date,  or,  in  default  thereof,  that  his  letters  of  administration  be  revoked. 

III.  Decree  Revoking  LOters  on  Failure  to  Give  New  Bond. 

[TUle.] 

Whereas,  by  an  order  made  and  entered  by  the  surrogate's  court  on  the  day 

of  ,  C.  D.,  administrator  of  the  estate  of  A.  B.,  deceased,  was  required  within  five 

days  from  that  date  to  give  a  new  bond  in  the  penalty  of  dollars,  of  which  order 

the  said  C.  D.  had  notice;  And  Whereas,  the  said  C.  D.  has  failed  to  furnish  a 

new  bond,  approved  by  the  surrogate,  as  required  by  said  order  [or,  has  filed  a  new  bond, 
approved  by  the  surrogate,  as  required  by  said  order].    Now,  on  motion  of  ,  It  is 

ORDERED  AND  DECREED,  that  the  Said  0.  D.  be,  and  he  is  hereby,  removed  from  his  office 
as  administrator  aforesaid,  and  that  the  letters  of  administration  heretofore  issued  to 
him  be,  and  they  are  hereby,  revoked  [or,  if  new  bond  has  been  given  and  approved,  say, 
instead,  that  this  proceeding  be,  and  the  same  is  hereby,  dismissed,  with  costs  and 

disbursements  of  the  same,  to  be  paid  by  to  ]. 
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No.  64. 

Releasing  Sureties  in  Official  Bond. 

I.  Petition  of  Surety  to  he  Released. 
[Tith.]  '       •  ■■■'■''' 

To  the  Surrogates'  Court  of  New  York  county: 

The  petition  of  J.  K.,  of  the  county  of  ,  respectfully  shows  to  the  court  as 

follows: 

Your  petitioner  alleges  that  he  is  one  of  the  sureties  of  C.  D.,  as  administrator  of  the 
goods,  chattels,  and  credits  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  and  that  he 
desires  to  be  released  from  responsibility  on  account  of  any  future  breach  of  the  condition 
of  the' bond  of  the  said  administrator.  He,  therefore,  prays  for  a  decree  releasing  him 
accordingly,  and  that  C.  D.,  the  said  administrator,  may  be  cited  to  show  cause  why  he 
should  not  give  new  sureties. 

[Signaiure.] 
[Verification.] 

I  II.  Citation  Thereon. 

[The  command  of  the  citation  is]  to  show  cause  why  you  should  not  give  new  sureties, 
in  your  official  bond,  as  administrator  [etc.],  pursuant  to  the  statute. 

III.  Decree  Releasing  Surety. 
[TUle.] 

J.  K.,  of  the  city  of  New  York,  one  of  the  sureties  of  C.  D.,  as  the  administrator  of  all 
and  singular  the  goods,  chattels,  and  credits  of  A.  B.,  late  of  the  city  of  New  York,  de- 
ceased; having  heretofore  presented  his  petition,  dated  [eic],  to  this  court,  setting  forth  _ 
that  he  desired  to  be  released  from  responsibility  on  account  of  any  future  breach  of  the 
condition  of  the  bond  of  the  said  administrator,  and  praying  for  relief,  pursuant  to  the 
statute;  and  the  surrogate  having  thereupon  issued  a  citation  requiring  the  said  C.  D., 
administrator  as  aforesaid,  to  [state  substance  of  citation]*  and  the  said  C.  D.  having 
appeared  in  compUance  with  the  said  citation,  and  having  given  new  sureties,  to  the 
satisfaction  of  the  surrogate: 

It  is  adjudged  and  decbeed,  that  the  said  J.  K.  shall  not  be  liable  on  the  bondbearing 
date  on  the  day  of  ,  in  the  year  one  thousand  nine  hundred  ," 

executed  to  the  people  of  the  State  of  New  York,  by  the  said  C.  D.,  as  principal,  and  the 
said  J.  K.,  and  one  L.  M.,  as  sureties,  on  the  granting  of  the  letters  of  administration  of 
all  and  singular  the  goods,  chattels,  and  credits  of  the  said  A.  B.;  deceased,  to  the  said 
C.  D.,  by  the  said  surrogate,  for  any  breach  of  the  condition  of  the  said  bond,  occurring 
after  the  date  of  this  decree.  ' 

No.  55. 

Suing  on  Bond  of  Executors,  etc.,  after  Letters  Revoked.' 

I.  Petition  for  Leave  to  Sue,  by  Person  Aggrieved. 
[Title.] 
To  the  Surrogate  of  county: 

The  petition  of  C.  D.  respectfully  shows  to  the  court,  as  follows:  Your  petitioner  al- 
leges [upon  information  and  belief]: 

I.  That  letters  of  administration  [with  the  will  annexed  or  letters  testamentary] 
on  the  estate  of  A.  B.,  late  of  ,  deceased,  were  granted  by  a  decree  of  the  surrogate's 
court  of  this  county,  on  the  day  of  ,  ,  to  G.  H.,  of  ,  who  entered  upon 
the  discharge  of  his  duties  as  such  administrator  with  the  will  annessed  [or,  executor], 
accordingly,  and  as  such  received,  in  his  official  capacity  as  aforesaid,  certain  property 
belonging  to  the  estate  of  said  A.  B.,  viz. :  [describe  it],  which  he  has  not  duly  administered, 
but,  on  the  contrary,  has  wholly  converted  to  his  own  use. 

II.  That  your  petitioner  is  a  creditor  of  said  A.  B.,  and  has  a  valid  claim  against  his 
estate,  and  that  upon  his  petition  as  such  creditor  [or  otherwise],  the  said  surrogate  on 

1  Each  of  the  next  of  kin  having  a  separate  certificate  in  hia  favor  may  sue  for  his  share.  Brawley  v. 
Farman,  15  Hun,  144.    See  Hood  v.  Hood,  85  N.  Y.  561;  Bieder  v.  Sieinhauer,  15  Abb.  N.  C.  428. 
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the         day  of  ,  ,  made  a  decree  requiring  that  said  G.  H.,  to  whom  said 

letters  had  been  granted,  should,  within  thirty  days,  render  an  account  of  his  proceedings, 
or  pay  the  same  [or,  QthefViise,  state  briefly  the  object  of  l,he  decree  made]. 

[Or  where  the  applicant  seeks  payment  of  a  legacy,  substitute  for  the  first  part  of  the  fore- 
gmng  paragraph:  That  he  is  a  legatee  under  the  will  of  the  ^id  A.  B.,  deceased,  and  en- 
titled to  the, payment  of  a  legacy  given  him  thereby;  and  that  upon  his  petitipn^inrf 
continue  as  above.] 

[Or,  where  the  applicant  seeks  payment  of  a  distributive  sliQ,re:  Thfit  he  is  one  of  the  next 
of  kin  of  said  A.  B.,  deceased,  and  is  entitled  to  the  payment  of  a  distritfvttive  ^h^j:q  of 
the  estate;  and  that  upon  his  petition — and  continue  as  above.] 

III.  That  said  G.  H.  has  refused  to  perform  said  decree,  and  has  not  rendered  an 
account  [or,  has  not  paid  the  same],  although  on  the  day  of  ,  ,  he  had 
due  notice  of  said  decree,  and  was  requested  so  to  do. 

IV.  That  a  certified  copy  of  th?  bond  of  said  A.  H.  i?  thereta^mj,9jc^(j- 

V.  That  the  letters  of  administration  [with  the  willannejced-^or,  lette;i;?  te?Jtjamentary] 
so  granted  to  the  said  A.  B.,  werje  revoked  by  a  decree  pf  the  surrogate's  cpiirt  of  this 
county,  rendered  on  the  day  of  ,  ,  and  no  successor  has  been  appointed 
in  said  administration. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  maintain  an  action 
upon  the  bond  given  by  the  said  G.  H.,  as  such  administrator,  for  the  faithful  discharge 
of  the  trust  reposed  in  him,  in  behalf  of  himself  and  all  others  interested  in  the  estate  of 
the  said  A.  B.,  deceased,  to  recover  the  value  of  the  property  so  received  by  the  said 
administrator  arid  not  duly  administered  by  him. 

[SignMure.] 
[Verificaiion.] 

II.  Order  Permitting  Suit. 
[Title.] 

Upon  reading  and  filing  the  verified  petition  of  O.  D.  setting  forth  [recite  subsfance 
of  allegations  of  petition]:  Now,  on  motion  of  Y.  Z.,  attorney  for- said  petitioner,  it  is 

Ordered,  that  the  said  C.  D.  be,  and  he  hereby  is,  permitted  to  maintain,  in  behalf 
of  himself  and  of  all  others  interested,  an  action  upon  the  official  bond  given  by  said 
G.  H.,  as  administrator  [etc.],  dated  the  day  of  ,  ,  and  now  on  file  in  the 

office  of  the  surrogate  of  this  county,  to  recover  the  value  of  [describing  property] :  and 
that  the  moneys  recovered  in  such  action  be  paid  by  the  officer  collecting  them  into  the 
surrogate's  court  of  this  county,  to  be  distributed  according  to  law. 

[Sigru/iure  of]. 
Surrogate. 
III.  Same;  in  Actiofi  by  the  People.'- 
[Recitals  as  above.] 

Ordered,  that  the  bond  given  by  said  G.  H.  [describing  it  as  above]^  be  prosecuted  by 
said  C.  D.,  in  the  name  of  the  people  of  this  State,  joining  his  name  as  relator;  and  that 
the  moneys  collected  therein,  in  satisfaction  of  such  decree,  be  appUed  in  the  same  manner 
as  the  same  ought  to  have  been  applied  by  said  G.  H. 

[Signature  of]. 
Surrogate. 
No.  66. 

[See  §§  722  et  seq.] 

Appraisal  of  Assets  and  Making  Inventory. 

I.  Petition. 
[Title.] 
To  the  Hon.  ,  Surrogate. 

Application  is  hereby  made  by  L.  R.,  as  executor  [or,  administrator]  of  the  estate  of 
A.  B.,  deceased,  to  have  appraisers  appointed  to  estimate  and  appraise  the  personal 
property  of  said  deceased,  which  consists  of  [describiny  it.] 

Dated,  [Signature  of], 

Executor. 

»  People  ex  rel.  Becar  v.  StruUer,  16  Hun,  234.  The  aetioji  may  be  brought  by  an  assignee  of  the  bond. 
See  Cridler  v.  Curry,  66  Barb.  336,  and  Bowe  v.  Parsons,  6  Hun,  338,  as  to  what  is  a  sufficient  assignment. 
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II.  Order  Appointing  Appraisers. 
[Tith.] 

Upon  the  application  of  C.  D.,  administrator,  etc.,  of  the  said  A.  B.,  deceased,  it  is 
ordered  that  J.  K.  and  L.  M.,  both  of  the  town  of  Yonkers,  in  the  county  of  Westchester, 
two  disinterested  persons,  be,  and  they  are  hereby,  appointed  appraisers  of  the  personal 
property  of  the  said  A.  B.,  deceased,  to  estimate  and  appraise  the  same;  and  they  are 
hereby  authorized  and  required  to  truly,  honestly,  and  impartially  appraise  the  personal 
property  of  said  deceased,  which  shall  be  exhibited  to  them,  accor(fing  to  the  best  of 
their  knowledge  and  ability.  [Signature  of], 

Surrogate. 

III.  Appraiser's  Oath. 

[Venite.] 

I,  J.  K.,  of  the  town  of  ,  in  said  county,  appraiser,  duly  appointed  by  the  surrogate 

of  the  said  county  of  Westchester,  do  swear  and  declare,  that  I  will  truly,  honestly  and 
impartially  appraise  the  personal  property  of  A.  B.,  late  of  the  said  County  of  Westchester, 
deceased,  which  shall  be  for  that  purpose  exhibited  to  me,  to  the  best  of  my  knowledge 
and-  ability. 

[Jurat.]  [Signature.] 

TV.  Notice  of  Appraisement. 

To  the  legatees,  next  of  kin,  and  to  all  persons  interested  in  the  estate  of  A.  B.j  late  of 
the  city  of  Yonkers,  in  the  county  of  Westchester,  deceased: 

Notice  is  hereby  given,  that  the  undersigned,  the  administrator,  etc.,  of  said  deceased, 
with  the  aid  of  J.  K.  and  L.  M.,  the  sworn  appraisers  appointed  by  the  suvrogate  of  the 
county  of  Westchester,  to  estimate  and  appraise  the  personal  property  of  the  said  de- 
ceased, wiU  proceed  to  make  an  appraisement  of  all  the  goods,  chattels,  and  credits 
of  said  deceased,  at  the  late  residence  of  said  deceased.  No.  ,  street,  in  the 

said  city,  on  the  day  of  ,  ,  at  ten  o'clock  in  the  forenoon. 

[Date.]  [Signature  of  representative.] 

V.  Inventory. 

[See  §  723  as  to  new  items  now  required.] 

A  true  and  perfect  inventory  of  all  the  goods,  chattels,  and  credits  which  were  of  A. 
B.,  late  of  the  city  of  Yonkers,  in  the  county  of  Westchester,  deceased,  made  by  the 
administrator,  etc.,  of  the  said  deceased,  with  the  aid  and  ia  the  presence  of  J.  K.  and 
L.  M.,  both  of  said  county  of  Westchester,  they  having  been  duly  appointed  and  sworn 
appraisers,  containing  a  fuU,  just,  and  true  statement  of  all  the  personal  property  of  the 
said  deceased  which  has  come  to  the  knowledge  of  the  said  adroinistrator,  and  particu- 
larly of  all  moneys,  bank  bills,  and  other  circiilating  medium  belonging  to  the  said  de- 
ceased, and  of  ail  just  claims  of  said  deceased,  against  said  administrator,  and  of  all 
bonds,  mortgages,  notes,  and  other  securities  for  the  payment  of  money,  belonging  to 
the  said  deceased,  specifying  the  names  of  the  debtors  in  each  security,  the  date,  the  sum 
originally  payable,  the  mdorsements  thereon,  with  their  dates,  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  may  be  collectible  on  such  security. 

Upon  the  completion  of  this  inventory,  duphcates  thereof  have  been  made,  and  signed 
at  the  end  thereof  by  the  appraisers. 

[I.]  Specific  articles  set  off  to  widow,  husband,  or  minors. 

[Here  enumerate  the  artiples  coming  within  Code  Civ.  Proc,  %S670,  svhds.  1,  S,  3;  and 
which  are  included  in  the  inventory  without  being  appraised. 

[II.]  $150  worth  of  personal  property  set  off  to  widow,  husband,  or  minors. 

In  addition  to  the  above  enumerated  articles  exempt  'from  appraisal,  the  appraisers, 
pursuant  to  the  statute,  set  apart  the  following  articles  of  necessary  household  furniture, 
provisions)  and  other  personal  property,  selected  in  their  discretion,  for  the  use  of  the 
widow  and  minor  children  [otj  in  case  of  a  widow  dying,  of  the  minor  children]  of  the 
deceased,  the  same  not  exceeding  in  value  one  hundred  and  fifty  dollars: 

[III.]  Chattels  in  possession  having  an  ascertainable  value. 
[Hgre  enumerate  and  describe  such  articles  as  .household  furniture,  stock  in 
trade,  tools,  farming  implements,  etc.,  other  than  those  specified  above,  and 
set  opposite  each  its  appraised  value,  e.  g.:] 
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Household  Furniture  at  No.        ,  Street,  New  York. 

First  Floor — Front  Parlor. 

About  sixty  yards  of  Brugsels  carpet $50  00 

Set  of  window  curtains  and  ornaments 150  00 

Pair  of  window  shades,  $6;  mahogany  sofa,  $25 31  00 

Two  mahogany  couches,  $40;  rocking-chair,  $7 47  00 

Six  mahogany  chairs,  $18;  two  mahogany  tabourets,  $8 .  . 26  00 

Large  mirror,  $80;  one  pair  of  candelabras,  $40 120  00 

Mahogany  stand,  $3;  astral  lamp,  $9 1^  00 

[Back  Parlor,  similar  list;  and  so  with  the  other  rooms  of  the  house.] 

[IV.]  Things  in  action  considered  good. 

[Here  enumerate  and  describe  the  stocks,  bonds,  etc.,  in  the  manner  required  by 
Code  Civ.  Proc,  §  ^667,  e.  g.:] 

Bond  made  by  Jonathan  Little  to  the  deceased,  dated  the  first  day  of  Octo- 
ber, in  the  year  ,  conditioned  for  the  payment  of  the  sum  of  nine 
thousand  dollars,  on  the  first  day  of  October j  in  the  year  ,  with  in- 
terest at  the  rate  of  five  per  cent,  per  annum,  p'ayable  half-yearly;  secured 
by  a  mortgage  of  real  estate  in  the  city  of  New  York,  made  by  the  said 
Jonathan  Little  and  his  wife,  bearing  even  date  with  the  bond $9,000  00 

(The  payment  of  interest  is  indorsed  on  this  bond  up  to  the  first  day  of 
April,  ,) 

Interest  now  due  on  this  bond $ 

Promissory  note,  made  by  Thomas  Shaw  to  the  deceased,  or  order,  dated 
the  first  day  of  February,  ,  for  three  thousand  dollars,  payable  on 
demand,  with  interest 3,000  00 

Interest  now  due  on  this  note $ 

The  following  accounts  are  due  to  the  deceased: 

Account  against  John  Green,  20th  March,  , 125  00 

"  "      Henry  Jones,  15th  April,        , 280  00 

Twenty-five  shares  of  the  capital,  stock  of  the  Greenwich  Insurance  Com- 
pany, in  the  city  of  New  York;  certificate  number  198 — -par  value,  twenty-  , 
"five  dollars  each  shaie;  present  actual  value,  one  hundred  and  five  per 
cent , 656  25 

Due  to  the  deceased  from  C.  D.,  the  said  administrator,  for  money  bor- 
rowed, without  interest,  two  thousand  dollars .  .  > 2,000  00 

The  interest  of  the  deceased  in  the  stock  in  trade,  effects,  and  credits  of  the 
late  firm  of  "T.  &  B.,"  hardware  merchants  in  the  city  of  New  York; 
composed  of  the  said  deceased  and  J.  T.,  and  in  which  the  said  testator 
owned  the  one-half  share  and  interest.  The  accounts  and  affairs  of  the 
said  partnership  not  having  been  adjusted  and  closed,  the  appraisers  are 
not  able  to  state  the  exact  value  of  this  interest.  From  the  information 
they  have  obtained,  the  value  of  the  said  interest  is,  in  their  judgment, 
not  less  than  ten  thousand  dollars 10,000  00 

Money — ^in  specie,  at  the  residence  of  the  testator,  at  the  time  of  his  death . .  220  00 

"       in  biUS  of  the  Bank  of  America 1,575  00 


$26,856  25 


rV.]  Things  in  action  not  considered  good,  and  chattels  having  no  ascertainable  value. 

The  following  stock,  securities,, and  accounts  the  appraisers  consider  of  no  value; 
Thirty-two  shares  of  the  capital  stock  of  the  "President,  Managers,  and 

Company  for  erecting  a  bridge  over  the  river  Delaware,  near  the  town  of 

Milford,"  of  which  the  par  value  was  $50  per  share. 
Bond  made  by  James  Hazen  to  the  testator,  dated  21st  June,        ,  condi- 
tioned for  the  payment  of  $600  one  year  after  the  date,  with  interest. 
Promissory  note  made  by  Samuel  Ward  to  the  order  of  John  King,  and  by 

him  indorsed  to  the  testator,  dated  2d  October,  ,  for  $400,  payable 

six  months  after  date,  duly  protested. 
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Account  against  George  Brown $78  00 

"  "       Thomas  Jackson . 95  DO 

The  value  of  the  following  chattels  the  appraisers  have  not  been  able  to  ascertain: 
A  large  collection  of  autographs  [etc.]. 

VI.  Oath  lo  Iniientory. 
[Vehug.\ 

C.  D.,  of  the  said  county,  being  duly  swora,  says,  that  he  is  the  administrator,  etc., 
of  A.  B.,  late  of  the  city  of  Yonkers,  in  said  county,  deceased,  and  that  the  foregoing  is 
an  inventory  of  the  personal  property  of  the  said  deceased;  that  the  said  inventory  is  in' 
all  respects  just  and  true;  that  it  contains  a  true  statement  of  all  the  personal  property 
of  the  said  deceased,  Which  has  come  to  the  knowledge  of  this  deponent,  and  particularly 
of  all  moneys,  bank  bills,  and  other  circulating  medium,  belonging  to  the  said  deceased; 
and  of  all  just  claims  of  the  said  deceased  against  the  deponent,  according  to  the  best 
knowledge  of  the  deponent. 

[Jurat.]  •<:■„■      •  [Signature.] 

No.  67. 

[See  §§  750  et  seq.] 

Returning  Inventory. 

I.  Petition  for  Further  Time  to  Return  Inventory. 
[TitU.] 

To  the  Surrogates'  Court  of  the  county  of  New  York: 
The  petition  of  J.  B.,  of  the  city  of  New  York,  widow,  respectfully  shows: 
I._  That  on  the  day  of  ,  last  past,  your  petitioner  was  duly  appointed  the 

administratrix  of  the  goods,  chattels,  and  credits  of  A.  B.,  late  of  the  city  of  New  York, 
deceased,  intestate,  her  late  husband. 

II.  That  the  personal  property  of  said  A.  B.  consists,  for  the  most  part,  of  the  un- 
divided distributive  share  to  which  the  said  A.  B.  was  entitled  in  and  of  the  personal 
estate  of  P.  B.,  lately  deceased,  intestate,  his  brother.  That  W.  B.  was  appointed  by  the 
said ,  surrogate  the  administrator  of  the  goods,  chattels,  and  credits  of  the  said  P.  B. 
deceased,  on  or  about  the  day  of  ,        .    That  the  period  for  the  settlement 

of  the  estate  of  the  said  P.  B.,  deceased,  has  not  yet  arrived,  and  that  the  amount  of  the 
share  thereof  to  which  the  said  A.  B.,  or  his  estate,  may  be  entitled,  cannot  yet  be  ascer- 
tained. That  your  petitioner  will,  therefore,  be  unable  to  exhibit  a  perfect  inventory  of 
the  personal  property  of  the  said  A.  B.,  deceased,  within  the  three  months  limited  by 
law.  Your  petitioner  prays  that  she  may  be  allowed  four  months  further  time  to  return 
such  inventory. 

[Signature.] 
[Verification.] 

II.  Ord^  for  Further  Time  to  Return  Inventory. 
[TUle.]     ■  ■     ,  : 

On  reading  and  filing  the  petition  of  J.  'B.,  the  administratrix  of.  the  goods,  chattels,, 
and  credits  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  intestate,  praying  that  she 
may  be  allowed  four  months  further  time  to  return  an  inventory  of  the  personal  property 
of  the  said  intestate,  and  reasonable  cause  therefor  being  shown: 

Ordered,  that  the  said  J.  B.,  administratrix  as  aforesaid,  be  allowed  four  months 

further  time  to  return  such  inventory. 

\    ,  ,  \ 

III.  Affidavit  of  Failure  to  Return  Sufficient  Inventory. 

[Title  and' Venue.] 

0.  D.,  being  duly  sworn,  says: 

1.  [Allege  residence  and  creditprship,  or  interest  in  estate.] 

II.  That  letters  testamentary  [or,  of  administration  with  the  will  annexed — or,  of 
administration]  on  the  estate  of  said  deceased  were  granted  by  the  surrogate's  court  6f , 
the  county  of  ,  to  J.  B.,  of  ,  by  a  decree  duly  made  by  said  on  the 

day  of  ,         . 
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III.  That  more  than  has  elapsed  since  said  appointment,  and  the  said  J.  B.  has 

not  returned  any  inventory  of  the  personal  property  and  effects  or  said  A.  B.  [or,  any 
sufficient  inventory  of  the  property  and  effects  of  said  A.  B., —specifying  defect]. 

[Jurat.]  [Signature.] 

IV.  Order  to  Return,  or  Show  Cause. 

[Title.] 

Upon  reading  and  filing  the  affidavit  of  C  D.  [refer  to  contents],  and  the  surrogate  being 
satisfied  that  J.  B.,  administrator  [etc.],  is  in  default,  as  alleged,  and,  on  motion  of  A.  T., 
attorney  for  the  said  C.  D.,  it  is 

Ordbkbd,  that  the  said  J.  B.  return  an  [or,  a  further]  inventory  of  the  personal  prop- 
erty of  the  said  A.  B.,  deceased,  on  or  before  the  day  of  ,  ,  or,  in  default 
thereof,  that  he  show  cause  on  said  day,  at  o'clock  in  the  forenoon,  before  me,  at 
my  office  in  the  city  of  New  York,  why  he  should  not  be  attached. 

V.  Answer  to  Order  to  Shpw  Cause. 
[Title.] 
J.  B.,  being  duly  sworn,  deposes  and  says: 

I.  .That  he  is  the  administrator  of  the  goods,  chattels,  and  credits  of  A.  B.,  deceased; 
that  on  the  day  of  ,  ,  he  was  personally  served  with  a  copy  of  the  order 
made  by  the  surrogate  of  the  county  of  New  York,  requhing  deponent  to  return  a  further 
inventory  of  the  personal  property  belonging  to  the  estate  of  A.  B.,  deceased,  or  in  defa,ult 
thereof  to  show  cause  why  he  should  not  be  attached. 

II.  That  this  deponent  included  all  the  personal  property  of  the  said  deceased  which 
has  come  to  deponent's  knowledge  in  the  inventory  thereof  by  him  duly  made  and  signed, 
as  required  by  law,  and  returned  to  the  surrogate  of  the  county  of  New  York  on  the 

day  of  ,        ,  and  that  the  alleged  assets  specified  in  the  said  affidavit  of 

O.  D.  do  not,  in  fact,  form  part  of  the  personal  property  that  belonged  to  the  estate  of 
the  said  decedent. 

[Jurat.]  [Signature.] 

No.  58. 

[See  §§  745,  1131.1 

Compelling  Setting  Apart  Exempt  Articles. 

Under  §  2671,  C.  C.  P. 

; ;  I.  Petition  by  Person  Aggrieved. 

[Tiae.] 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  C.  D.,  an  infant,-  by  J.-  H.,  his  general  guardian,  respectfully  shows  to 
the  court  as  follows:  Your  petitioner  alleges  [upon  information  and  belief]: 

I.  That  letters  testamentary  upon  the  will  of  A.  B.,  late  of  ,  deceased,  which  was 
admitted  to  probate  by  a  decree  of  the  surrogate's  court  of  this  county,  rendered  on  the 

day  of  ,        ,  were  duly  issued  to  E.  F;,  as  sole  executor,  by  said  court,  on 

the  day  of  ,         ;  and  that  said  E.  F.  thereafter  duly  qualified  as  such 

executor,  and  entered  upon  the  discharge  of  the  duties  of  his  office. 

II.  That  an  appraisal  and  inventory  of  the  personal  property  of  the  said  A.  B.  has  been 
made,  and  the  said  inventory  is  now  on  file  in  the  surrogate's  office  of  this  county. 

III.  (That  the  said  A.  B.,  immediately  before  his  death,  had  a  family,  and  left  him 
surviving  [no  widow  but]  your  petitioner,  his  only  child,  who  is  of  the  age  of  15  years. 

ly.  That  the  said  E.  F.  has  failed  to  set  apart  any  property  [or  if  sufficient  property 
has  been  set  aside  so  state]  for  your  petitioner,  as  prescribed  by  law,  although,  as  appears 
by  said  inventory,  the  said  A.  B.,  deceased,  left  personal  property  to  a  large  amount, 
including  [describe  artic/es,  i/ desired}.! 

Whebeporb,  your  petitioner  prays  for  a  decree  requiring  E.  F.,  executor  as  aforesaid, 
to  set  apart  property  for  your  petitioner,  as  prescribed  by  law,  or,  if  the  same  or  any 
part  thereof  has  been  lost,  injured,  or  disposed  of,  requiring  him  to  pay  the  value  thereof, 
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or  the  amount  of  the  injury  thereto,  and  that  he  may  be  cited  to  show  cause  why  such  a 
decree  should  not  be  made.  •  •, ,  , 

[Signature  of], 
General  Guardian. 
[Verificaiion.] 

II.  Citation  Thereon. 

[Adapt  from  general  form,  inserting,  as  the  command]  to  show  cause  why  a  decree  of 
this  court  should  not  be  made  requiring  you  [etc.,  as  above]. 

III.  Decree  to  Set  Apart,  or  Pay  Value,  etc. 
[Title.] 

Satisfactory  proof  having  been  made  of  the  due  service  of  the  citation  heretofore 
issued  in  this  matter  [or,  if  the  executor  appeared  upon  the  return  day,  so  staie],  requiring 
E.  F.,  executor  [etc.],  to  show  cause  why  he  should  not  be  required  [stating  substance 
of  citation];  the  petitioner  having  appeared  by  G.  H.,  his  general  guardian,  and  the  said 
E.  F.  failing  to  appear;  and  the  court  having  heard'  the  proofs  and  allegations  of  the  par- 
ties, upon  mature  deliberation  it  is 

Adjudged  and  decreed,  that  E.  F.,  as  executor  as  aforesaid,  having' whoUy  failed 
to  set  apart  for  the  petitioner  any  property  out  of  the  estate  of  the  said  A.  B.,  deceased, 
which  was  ample  for  such  purpose,  but  having  disposed  of  the  same  [stating  hov)],  be, 
and  he  hereby  is,  directed  to  pay  G.  H.,  the  general  guardian  of  the  petitioner  C.  D., 
the  sum  of  dollars,  being  the  Value  of  the  property  which  should  have  been  set 

apart  by  said  E.  F.,  as  executor,  for  said  petitioner,  0.  D.,  pursuant  to  law. 

No.  59. 

Deposit  of  Property,  where  Executors,  etc;,  Disagree. 

I.  Petition. 
[Title.] 

To  the  Surrogate  of  county: 

The  petition  of  A.  B.  respectfully  shows  and  alleges  [upoa  information  and  belief]: 

I.  That  letters  [of  administration]  were,  on  the  day  of  ,  ,  duly  issued 
upon  the  estate  of  the  above-named  [decedent],  out  of  the  surrogate's  court  of  this 
county,  to  0.  D.  and  your  petitioner  [or;  to  C.  D.  and  E.  F.],  each  of  whom  has  duly 
qualified  and  entered  upon  the  discharge  of  his  official  duties.    [//.  petitioner  is  a  creditor 

■or  person  interested,  set  forth  facts  showing  claim  or  interest.]     " 

II.  That  said  administrators  are  unable  to  agree  respecting  the  custody  of  certain 
moneys  [or  other  property,  describing  it],  belonging  to  the  estate  of  said  decedent,  viz.: 
the  sum  of  dollars,  now  in  the  hands  of  the  said  administrators  [or,  of  the  said 
C.  D.,  and  your  petitioner — spedfjjirig  particulars  of  disagreement,  e.  g. — that  said  C.  D. 
claims  the  sole  control  of  said  money — 4te. — If  petition  relates  to  executors,  guardians, 
or  testamentary  trustees,  adapt  accordingly.] 

'Wherefore,  your  petitioner  prays  for  an  order  to  the  said  O.  D.  [or,  the  said  adminis- 
trators] to  show  cause  why  the  surrogate  should  not  give  direction  in  the  premises. 

[Signature  of  auim'r,  or  creditbr,  etc.] 

[Verification.] 

II.  Order  to  Show  Cause.  . 

[Title!] 

[Rehite  presentation  and  tenor  of  petition  and  conclude]  Ordered,  that  C.  D.,  adminis- 
trator [etc.]  of  the  said  G.  H.,  deceased,  show  cause  before  me,  at  my  office,  in  the  town 
of  ,  on  the  day  of  ,  ,  at        o'clock  in  the  noon  of  said  day 

why  the  surrogate  should  not  give  directions  concerning  the  custody  of  thesaid  money 
[or,  property],  and  why  the  petitioner  should  not  have  such  other  or  further  order  in  the 
premises  as  justice  requires. 

III.  Order  for  Deposit. 
[Title.] 

[Recite  issue  and  return  of  order  to  show  cause,  appearance  and  hearing,  adding]  Now, 
on  motion  of  A.  T.,  attorney  for  the  said  A.  B.,  It  is  ordered,  that  C.  D.,  administrator 
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[etc.]  be,  and  he  hereby  is,  directed  to  deposit  the  sum  of  dollars  belonging  to 

the  estate  of  J.  H.,  deceased,  and  now  in  the  hands  of  himself  and  A.  B.,  as  administrators, 
as  aforesaid,  in  the  Trust  Company,  at  No.  ,  ,  street,  in  the  city  of 

New  York,  to  the  joint  credit  of  the  said  A.  B.  and  O.  D.,  and  to  be  drawn  out  only  upon 
their  joint  order.  [Ano  it  is  further  ordered,  that  the  said  C.  D.  pay  to  A.  B.,  the 
petitioner  herein,  the  sum  of  dollars  for  the  costs  and  expense  of  this  applica- 

tion.] 

No.  60. 

[See  §§  713-715] 

Discovery,  etc.,  of  Property,  withheld  from  Executor  or  Administrator. 

I.  Petition  for  Inquiry. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  A.  B.,  of  ,  respectfully  shows  [upon  information  and  belief]: 

I.  That  he  is  the  executor  of  the  last  will  and  testament  of  J.  D.,  late  of  said  to^n, 
deceased,  or,  the  administrator  of  the  goods,  chattels,  and  credits  of  J.  D.  deceased,  and 
that  letters'  testamentary  [or,  of  administration]  were  issued  to  your  petitioner,  by  this 
court,  on  the  day  of  ,  last  past. 

II.  That  your  petitioner  has  made  search  and  inquiry  for  the  goods,  chattels,  and  cred- 
its of  said  deceased,  and  from  such  inquiry  believes  that  some  of  such  chattels,  to  wit: 
[describe  the  property]  which  were  in  possession  of  the  said  deceased  at  the  time  of  his 
death  [or,  which  were  in  the  possession  of  the  deceased  within  two  years  prior  to  his 
decease,]  are  in  the  possession  oi  under  the  control  of  L.  M.  [who  was  about  the  person 
of  the  deceased,  prior  to  his  decease — -or,  in  whose  hands  the  said  effects  of  the  deceased 
have  fallen],  and  who  withholds  the  same  from  your  petitioner  [or,  conceals — or,  refuses 
to  exhibit — the  same],  so  that  they  cannot  be  inventoried  or  appraised. 

III.  That  your  petiuoner  has  demanded  such  articles  from  the  said  L.  M.,  who  has 
refused  to  deliver  the  same  to  your  petitioner. 

IV.  Your  petitioner  further  alleges,  that  the  reasons  and  grounds  for  his  belief  that 
such  property  belongs  to  the  estate  of  the  deceased  are  [his  personal  knowledge  that  the 
said  deceased  owned  tbem^-or,  information  derived  from  R.  S.  and  T.  U.,  whose  affida- 
vits are  hereunto  annexed]. 

Wherefore,  your  petitioner  prays  for  an  inquiry  respecting  the  property  aforesaid, 
by  this  court,,  and  tha.t  the  said  L.  M.  may  be  cited  to  attend  the  inquiry,  and  to  be 
examined  accordingly. 

[Signature.] 
[Verification.] 

II.  Answer. 
[Tide.] 

The  answer  of  L.  M.  to  the  petition  of  A.  B.,  praying  for  an  inquiry  respecting  the 
property  of  J.  D.,  deceased,  alleged  to  be  in  his  possession,  shows: 

He  denies  each  and  every  allegation  in  said  petition  set  forth  [or,  if  title  is  denied,  say:] 
He  admits  that  said  property  is  in  his  possession,  and  alleges  that  he  is  the  owner  thereof, 
and  entitled  to  its  possession  by  virtue  of  a  lien  thereon  and  special  property  therein 
[italing  circumstances  upon  which  his  ownership  is  founded]. 

[Verification.] 

III.  Decree  for  Delivery. 

[See  §  720.] 
[TitU.] 

[Recite  presentation  of  petition,  issuing  and  return  of  citation,  attendance  of  parties, 
examination,  etc.,  and  add]  arid  it  appearing  to  the  surrogate  from  facts  admitted  by  the 
respondent  upon  said,  examination  that  he  is  in  control  [or,  possession]  of  the  following 
described  property  [giving  description]  to  the  immediate  possession  of  which  the  peti- 
tioner is  entitled;  now,  therefore,  on  motion  of  A.  T.,  attorney  for  the  said  executor. 
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It  is  ADjtfDGED  AND  DECREED,  that  L.  M.  be,  and  he  hereby  is,  directed  to  pay  to  A. 
B.,  executor  [etc.,]  the  sum  of  dollars  [or,  to  deliver  to— the  same  party — the 

property  above  described],  and  that  he  pay  to  the  petitioner  the  sum  of  dollars 

for  the  costs  and  expenses  Of  this  proceeding.  [Or,  if  the  facts  as  to  the  petitioner's  right 
are  in  dispute,  add  in  place  of  the  above]  and  it  appearing  from  the  answer  of  the  said  L.  M., 
and  from  the  facts  disclosed  upon' said  examination  that  there  is  reason  to  beUeveSthat 
said  L.  M.  has  the  right  to  the  possession  of  said  property  by  virtue  of  [state  nature  of 
claim],  it  is  obdered,  that  said  petition  bg  and  the  same  hereby  is  dismissed. 

[Signature.] 

No.  61. 

[See  §§  781  e<  seg.  ]  '       '''''' 

Liquidation  of  Claims  Against  Decedent's  Estate. 

I.  Application,  for  Order  to  Publish  Notice  to  Creditors. ' 

i  -,To  the  Surrogate  of  the  county  of  New  York: 

, , ;    CD.  and  E.  F.,  administrators  of  G.  H.,  deceased,  hereby  apply  for.  an  order  of 
the  surrogate  of  the  county  of  ,  designating  the  newspapers  in  which  to  publish 

notice  to  creditors  of  said  deceased,  to  present  their  claims  according  to  law. 

Six  months  have  ela,psed  since  the  granting  and  issuance  of  letters  of  administration 
to  your  applicants. 

Said  deceased,  at  the  time  of  his  death,  resided  iii  the  town  of  ,  county  of  ;  , 

and  was  engaged  in  [describing  his  bu^ness  and  the  supposed  residence  of  any  creditors 
knovm  to  the  applicants]. 

Dated  ,  .  [Signature.] 

II.  Order  to  Publish  Notice. 
[Title.] 

On  readi^ig  and  filing  the  petition  of  C.  D.  and  E.  P.,  administrators  of  G.  H.,  deceased, 
setting  forth,  among  other  things,  that  six  months  and  upwards  had  elapsed  since  they 
were  appointed  the  administrators  of  said  deceased,  and'that  they  are  desirous  of  giving 
such  notice  to  the  creditors  of  said  deceased  to  present  their  claims,  as  is  authorized  by 
.  law,  and  praying  that  the  surrogate  would  make  an  order  directing  such  notice  published 
in  such  newspapers  as  he  might  deem  necessary  to  give  notice  to  said  creditors;  it  is 
ordered  that  a  notice  be  published  once  in  each  week'for  six  months  successively,  in  the 
Brooklyn  Eagle,  and  in  the  New  York  Law  Journal,  requiring  all  persons  haVing  claims 
against  said  deceased  to  present  the  same,  with  the  vouchers  thereof,  to  C.  D.  and  E.  F., 
the  administrators  of  said  deceased,'  at  the  oflficeof  the  said  C.  D.,  No.  800  Fulton  street, 
in  the  Borough  of  Brooklyn,  City  of  New  York,  on  or  before  the  10th  day  of  May  next. 

III.  Notice  to  Prove  Claims. 

Pursuant  to  an  order  lof  W.  L,  L.,  surrogate  of  the  county  of  Kings,  notice  is  hereby 

given  to  aU  persons  haying  claims  against  G.  H.,  late  of  the  Borough  of  Brooklyn,  City 

lipf  New  York  iasaid  county,  deceased,  to  present  the  same,  with  the  vouchers  thereof,  to 

the  undersigned,  at  his  office,  No.  800  Fulton  street,  in  the  Borough  of  Brooklyn,  CSty  of 

New  York  [or,  at  the  office  of  L.  A.  L.,  69  Liberty  street,  N.  Y:],  on  or  before  the 

day  of  ,  ,  [specifying  a  day  at  least  six  months  after  first  publication.[ 

[Date.] 

, ',  ,     .  1 ;  [Name  of  administrator.] 

IV.  Proof  of  Claim.'- 

[Title  and  Venue.] 

A.  B.,  b^jjig  d,uly  sworn,  says: 

1.  That  the  estate  of  said  G,  H.,  deceased,  is  justly  indebted  unto  deponent,  in  the 

sum  of  three  hundred  dollars  and  fifty  cents,  and  interest  thereon  from  the  day  of 

,  ,  [as  specified  in  the  annexed  account, — ■or  specify  the  facts  giving  rise  to  the 

'  The  effect  of  neglect  to  present  the  claim  is  to  deprive  the  claimant  of  coata  if  he  sues,    Co.  CSv.  Proc, 
§  1836;  Horton  v.  Brovm,  29  Hun,  654. 
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claim,  as,  e.  g., — in  payment  for  fifty  barrels  of  flour,  sold  and  delivered  to  the  said  C.  D., 

on  the  day  of  ,  ,  for  the  agreed  price  of  $300.50]. 

II.  That  the  said  sum  of  $300.50  and  interest  is  now  justly  due  and  owing  to  deponent, 

and  that  no  payment  has  been  made  thereon,  and  that  there  are  no  offsets  thereto,  and 

the  same  is  not  secured  by  judgment  or  mortgage  upon,  or  expressly  charged  on,  the  real 

estate  of  said  deceased,  or  any  part  thereof. 

[Jural.]  [Signature.] 

[Serve  pursuant  to  notice,  if  one  has  been  published;  otherwise  personally.'-] 

IVa.  Notice  of  Rejection  of  Claim. 

To  A.  B.,  Esq.: 

You  will  please  take  notice,  that  I  doubt  the  justice  and  validity  of  your  claim  of 
$300.50  against  the  above-named  estate,  arid  I  hereby  dispute  and  reject  the  same. 

[Date.]  C.  D.,  Administrator  of  G.  H. 

'"  No.  62. 

[See  §799.'] 
Compromise  of  Claims. 

I.  Petition  for  Leave  to  Compromise. 

[Title.] 

To  the  Surrogate  of  the  county  of  New  York: 
The  petition  of  0.  D.  respectfully  shows: 

I.  That  the  will  of  the  above-named  A.  B.,  deceased,  was  duly  admitted  to  probate  by 
the  surrogate  of  the  county  of  New  York,  on  the  day  of  ■  ,  ,  and  on  the 
same  day  letters  testamentary  thereon  were  duly  issued  to  your  petitioner  as  the  sole 
executor  therein  named.              • 

II.  That  among  the  assets  of  the  estate  of  the  said  deceased,  is  a  debt  of  $150  on  a  book 
account  due  from  the  firm  of  N.  &  Co.,  lately  doing  business  at  No:  ,  street,  in 
the  city  of  New  York,  which  deponent  has  hitherto  been  unable  to  collect.    That  on  the 

day  of  ,        ,  the  said  firm  suspended  business  and  made  a  general  assign- 

ment of  all  their  property  to  one  L.  M.,  for  the  benefit  of  their  creditors. 

III.  That  the  said  firm  have  offered  to  pay  their  creditors  fifty  per  cent,  of  the  amount 
of  their  respective  debts,  in  consideration  of  receiving  a  full  discharge  and  release  of  all 
liability  thereon,  and  as  appears  by  the  affidavit  of  R.  S.,  hereto  annexed,  that  offer  has 
been  accepted  by  a  majority,  in  number  and  value,  of  all  their  creditors,  and  your  peti- 
tioner verily  believes,  after  a  careful  "examination  of  the  affairs  of  said  N.  &  Co.,  that  the 
said  firm  have  acted  honestly  and  in  good  faith,  and  are  not  able  to  pay  any  larger  per- 
centage of  their  debts,  and  that  it  will  be  for  the  benefit  and  advantage  of  the  estate  of 
the  said  A.  B.,  to  compromise  on  the  terms  offered. 

Wherefore,  your  petitioner  prays  that  he  may  be  authorized  to  compromise  the 
said  claim  by  receiving  fifty  per  cent,  of  the  amount  thereof  as  a  full  satisfaction. 

[Signature.] 

[Verification.] 

II.  Order  Allowing  Compromise. 

[Titk.] 

On  reading  and  filing  the  petition  of  C.  D.,  executor  of  A.  B.,  deceased,  and  the  affida- 
vit of  R.  S.,  annexed  thereto,  and  it  appearing  thereby  that  there  is  good  and  sufficient 
cause  for  allowing  the  said  O.  D.  to  compromise  the  debt  therein  referred  to,  and  the 
terms  of  compromise  therein  named  being  approved  of, 

Ordered,  that  the  said  executor  be,  and  he  is  hereby,  authorized  to  accept  fifty  per 
cent,  of  the  amount  of  the  debt  owing  from  the  firm  of  N.  &  Co.,  late  of  No.        , 
street,  in  New  York  city,  to  the  said  deceased,  as  a  full  satisfaction  and  discharge  of  said 
debt. 

1  Service  on  one  of  two  executors  is  sufficient.    Lambert  v.  Craft,  98  N.  Y.  342. 
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No.  63. 

[See  §  822.] 

Enforcing  Judgment  Rendered  Against  Executor,  or  Administrator. 

I.  Petition  for  Leave  to  Issue  Execution. 
[Title.] 
To  the  Surrogates'  Court  of  the  county  of  New  York: 

The  petition  of  M.  N.,  of  the  city  of  New  Yorlc,  respectfully  shows  as  follows:  Your 
petitioner  alleges  [upon  information  and  belief]: 

I.  That  he  is  a  creditor  of  A.  B.,  deceased,  whose  last  will  and  testament  was  duly 
admitted  to  probate  by  the  surrogate  of  the  county  of  New  York,  on  .the  day  of 

,        ,  and  letters  testamentary  thereon  duly  issued  to  C.  D.,  of  No.        , 
street,  in  the  city  of  New  York,  on  the  day  of  ,        . 

II.  That,  on  the  day  of  ,  ,  your  petitioner  commenced  an  action 
against  the  said  C.  D.,  as  executor  of  the  last,  will,  etc.,  of  the  said  A.  B.,  deceased,  in^the 
supreme  court  of  this  State;  that  such  action  was  to  establish  the  liability  of  the  said 
A.  B.,  as  indorser  of  a  certain  note  made  by  one  J.  K.,  to  your  petitioner,  for  $400,  dated 
the  day  of  ,  ,  and  payable  three  months  from  that  date;  that  the  said 
C.  D.  duly  appeared,  and  interposed  an  answer  admitting  the  indorsing  of  the  said  note 
by  the  said  A.  B.,  but  denying  tHSt  the  note  had  been  duly  presented  for  payment  to  the 
maker  thereof,  or  notice  of  dishonor  duly  given  to  the  said  A.  B.  That  the  issues  of  fact 
hereby  raised  came  on  for  trial  at  a  term  of'the  Supreme  Couit,  held  in  the  city  and 
county  of  New  York,  on  the  day  of  ,  ,  and  the  said  C.  D.  then  and  there 
appeared  and  gave  evidence  in  support  of  the  allegations  of  his  answer.  That  the  issues 
were  submitted  to  the  jury  upon  the  charge  of  the  court,  and  a  verdict  rendered  for  your 
petitioner  for  dollars,  the  amount  due  on  said  note,  with  interest.  That,  upon  a 
special  application  to  the  court,  costs  were  awarded  to  your  petitioner,  which  were  duly 
taxed  at  the  sum  of  dollars,  and  on  the  day  of  ,  ,  judgment 
for  dollars  were  duly  entered  in  favor  of  yogr  petitioner,  and  against  the  said 
C.  D.,  as  executor,  etc. 

III.  That  the  said  judgment  was  duly  docketed  in  the  office  of  the  clei^c  of  the 
county  of  New  York,  oh  the  day  of  ,  . 

IV.  That  the  said  judgment  has  not  been  paid,  nor  any  part  thereof,  although  duly 
demanded,  and  the  same  is  now  in  full  force,  and  that,  as  your  petitioner  is  advised  and 
believes,  there  are  [sufficient]  assets  of, the  decedent  in  the  possession  of  the  defendant, 
or  under  his  control,  which  are  applicable  to  such  judgment,  and  that  an  execution 
against  the  said  executor,  in  his  representative  capacity,  is  necessary  to  collect  the 
amount  due  thereon. 

[Where  notice  cannot  be  personally  served,  insert:  V.  That  your  petitioner  has  made 
diligent  effort  to  make  personal  service  of  notice  of  this  application  upon  the  said  C.  D., 
— stating  nature  of  efforts^-hat  has  been  unable  to  do  so,  and  your  petitioner  beUeyes 
that  it  will  be  impossible  to  make  such  service  upon  him.] 

Your  petitioner, i  therefore,  prays,*  that  the  said  C  D.,  the  executor  of  the  last  will 
etc.,  of  the  said  A.  B.,  aforesaid,  be  required  to  show  cause  why  an  execution  on  such 
judgment  should  not  be  issued  [or,  where  notice  cart  he  personally  served,  contj/nue,  after,* 
that  an  execution  may  issue  upon  such  judgment]  for  such  sum  as  the  surrogate  shall 
determine,  not  to  exceed  your  petitioner's  jiist  proportion  of  the  assets  of  said  decedent's 
estate.  [Signature.] 

[Give  six  days'  notice  to  the  executor  or  administrator,  where  practicable;  otherwise,,  an 
order  to  show  cause  is  to  be  granted.] 

II.  Notice  of  Application  to  Surrogate  for  Leave  to  /sstie  Execution  upon  Judgment  against 
an  Executor  or  Administrator  as  Such. 

[Title.] 

Please  take  notice,  that  on  the  day  of  ,  ,  at    o'clock  in  the  noon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  the  undersigned  will  apply 
to  the  surrogate  of  county,  at  his  office  in  the  [city]  of  ,  tor  an  order  permitting 

an  execution  to  be  issued  upon  the  judgment  recovered  by  M.  N.  against  0.  D.,  in  his 
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representative  capacity  as  executor  [or,  administrator],  of  A.  B.,  in  the  court  of 

,  and  docketed  in  the  office  of  the  clerk  of  said  court  [or,  of  the  county  of  ], 

on  the         day  of         ,  ,  or  for  such  other  or  further  relief  as  may  be  just. 

'[Date.]  [Signature  and  office  address  Of], 

^  Attorney  for  [judgment  creditor]. 

To  C.  D.,  [or,  administrator]  of  A.  B.,  deceased. 

III.  Order  to  Shcnv  Cause. 

[Title.] 

On  reading  and  filing  the  verified  petition  of  M.  N.,  of  the  city  of  New  York,  by  which 
it  appears  that  the  said  M.  N.,  on  the  day  of  ,  ,  obtained  a  judgment 

against  the  said  C.  D.,  as  executor  of  the  said  A.  B.,  deceased,  in  the  supreme  court  of 
this  State  [after  a  trial  at  law  upon  the  merits],  and  that  said  judgment  was  duly  docketed 
in  the  office  of  the  clerk  of  said  court  on  the  day  of  ,  ;  and  that  such 

judgment  was  for  dollars,  and  that  no  part  thereof  has  been  paid,  although 

duly  demanded. 

[*]. Ordered,  that  the  said  C.  D.,  executor  as  aforesaid,  personally  be  and  appear 
before  the  surrogate  of  the  county  of  New  York,  at  his  office  in  the  city  of  New  York, 
on  the  day  of  next,  at  10:30  o'clock  in  the  forenoon  of  that  day,  and  show  cause 
why  an  execution  on  the  said  judgment  should  not  be  issued. 

Service  of  this  order  and  the  said  affidavit  [or,  petition]  upon  which  it  is  granted, 
upon  [naming  the  persons  to  be  served]  either  personally,  or  by  depositing  it  in  a  post-office 
at  ,  on  or  before  the  day  of  ,  ,  a  copy  of  this  order  and  said  affidavit 

[or,  petition],  contained  in  a  securely-closed  post-paid  wrapper,  directed  to  each  of  the 
said  persons  [or  in  such  other  manner  as  the  surrogate  shall  designate],  shall  be  sufficient. 

[The  surrogate,  upon  the  filing  of  the  petition,  may  order  executor  to  render  an  intermediate 
account.    The  order  for  such  an  accounting  m.ay  he  as  above  down  to  the  *,  and  continue,] 

Ordered,  that  the  said  C.  D.,  executor  as  aforesaid,  appear  in  this  court  on  the 
day  of         next  [the  return  day  of  the  above  order],  at  10:30  o'clock  in  the  forenoon  of  that 
day,  and  [render  an  intermediate]  account  [of  his  proceedings]  as  such  executor. 

IV.  Undertaking  by  Legatee  or  Next  of  Kin  before  Issuing  Execution  on  Judgment  against 

Executor  or  Administrator. 

[Title.] 

Whereas,  in  an  action  in  the  court  of  the  ,  judgment  was  rendered  in 

favor  of  M.  N.,  as  legatee  [or,  next  of  kin]  of  A.  B.,  deceased,  and  against  O.  D.,  as  exec- 
utor [or,  administrator],  for  the  sum  of  dollars,  which  judgment  was  entered 
and  docketed  in  the  office  of  the  clerk  of  the  county  of  ,  on  the  day  of  , 

And  Whereas,  the  said  M.  N.  has  made  appUcation  to  the  surrogate  of  the  county 
of  ,  from  whose  court  letters  testamentary  [or,  of  administration  with  the  will 

annexed]  upon  the  estate  of  said  deceased  were  issued  to  the  said  G.  D.,  for  leave  to  issue 
an  execution  upon  the  said  judgment; 

Now,  therefore,  pursuant  to  the  requirement  of  the  said  surrogate  upon  such  appli- 
cation, and  according  to  the  statute  in  such  case  made  and  provided,  we,  G.  H.,  of  No. 
,  street,  in  the  of  ,  county  of  and  State  of  New  York, 

by  occupation  a  ;  and  E.  P.,  of  No.     ,        street,  in  said  county  and  State, 

by  occupation  a  ,  do  hereby  jointly  and  severally  undertake  and  becoine  bound 

in  the  sum  of  dollars  to  the  said  C.  D.;  that  if,  after  the  collection  of  any  sum  of 

money  by  virtue  of  the  execution  which  the  said  surrogate  shall,  upon  said  application, 
permit  to  be  issued  upon  the  said  judgment,  the  remaining  assets  are  not  sufficient  to 
pay  all  sums  for  which  the  said  C.  D.  are  chargeable  for  expenses,  claims  entitled  to 
priority  as  against  the  said  M.  N..and  the  other  legacies  [or,  distributive  shares]  of  the 
same  class  as  the  said  M.  N.'s,  then  the  said  M.  N.  will  refdnd  to  the  said  C.  D.  the  sum 
so  collected,  or  such  ratable  part  thereof,  with  the  other  legatees  [or,  representatives] 
in  the  same  class  as  the  said  M.  N.  as  shall  be  necessary  to  make  up  the  deficiency. 

[Date.]  I  [Signature.] 

[Achruywledgment,  affidavit  of  suffidmcy,  and  approval,  as  in  No.  44-] 

[File  in  surrogate's  court,  and  serve  copy  with  notice  of  filing.] 
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V.  Order  that  Execution  Issue.  .,:,-. 

[TiOe.]  ,    ,        ,  '  ;  .,_  „;,  .,1  ,,.';.       '    .  ..^   , 

On  the  application  of  M._ N.,  a  creditor  of  the  said  A.  B.,  deceased, ,vhp  obtained,^ 
judgment  at  law  upon  the  merits  against  the  said  O.  D.,  as  executor,  etc.,  in  the  supreme 
court  of  this  State,  on  the  day  of  ,  ,  for  dollars,  no  part  of  which 

has  been  paid,  an  order  having  been  heretofore  duly  made  against  the  said  executor, 
and  served  upon  him,  to  show  cause-why  an  racecution  on  the  said  judgment  should  not  be 
issued;  and  an  order  having  also  been  made  and  served  upon  the  said  executor,  requiring 
him  to  appear  in  this  court,  on  the  day  of  last  ;past,  and  render  an  intermedi- 

ate account  as  such  executor;  and  the  said  parties  having  duly  appeared,  and  the  said 
C.  D.  having  produced  and  rendered  his  intei  mediate  account  as  such  executor  aforesaid; 
and  the  said  matter  having  been  heard  on  several  days,  and  duly  adjourned  from  day 
to  day  until  this  day;, and  it  appearing,  from  the  said  account,  that  there  are  still  in  the 
hands  of  the  said  C.  D.,  as  such  executor,  assets  of  the  estate  of  the  said  A.  B.,  deceased, 
to  the  amount  of  dollars;  and  that  the  debts  and  outstanding  liabilities  of  the 

said  deceased  do  not  exceed  the  sum'  of  '  dollars';  and  that  there  are  assets  in  the 

hands  of  the  said  executor  properly  applicable  to  the  payment  in  full  of  the  said  judg- 
ment, and  no  cause  to  the  contrary  being  shown; 

Ordered,  that  execution  be  issued  in  due  form  of  law  against  the  said  CD.,  executor 
as  aforesaid,  for  the  whole  amount  of  the  said  judgment  and  interest. 

And  it  is  further  ordered,  that  the  fees  and  expenses  of  this  proceeding  be  paid 
[out  of  the  estate  of,  the  said  deceased]. 

'  No.  64. 

Execution  Against  Property,  of  a  Judgment  Debtor,  Having  Died  Since  Judgment.' 

I.  Petition. 
[TiOe.] 

To  the  Surrogate  of  the  county  of  New  York: 
The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner,  on  the  day  of  ,  ,  in  the  court  of  the 

of  [or,  before  J.  P.,  Esq.,  a  justice  of  the  peace  of  the  town  of  — -or, 

in  the  district  court  for  the  judicial  district  of  the  city  of  Nevy  York],  in  the  county , 

of  ,  recovered  a  final  judgment  against  the  [defendant],  the  said  Y.  Z.,  for  [or,  direct- 

ing the  payment  by  the  said  Y.  Z.  to  the  said  A.  B.,  of]  the  sum  of  dollars  and 

cents  damages  and  dollars  and  cents  costs.     [And  add  facts  showing  the   ■ 

jvdgmerit  to  be  a  lien  on  the  property  describedj  as  for  instance:]  That  thS  judgment-roll 
upon  said  judgment  was  duly  filed*  and  the  judgment  duly  docketed  in  the  office  of  the 
clerk  of  the  [city  and]  county  of  [or,  of  the  court  of  ],  on  the  day  of 

,  ,  [and  in  case  of  a  judgment  of  any  court  other  than  the  supreme,  and  including 

cases  where  execution  is  to  he  issued  to  another  county,  add:],  and  a  transcript  of  said  judg- 
mfent  was  duly  filed,  and  the  judgment  was  duly  docketed,  in  the  county  clerk's 

office,  on  the  day  of  ,  . 

II.  That  said  Y.  Z.  died  on  the  day  of  ,  ,  intestate,  leaving  C.  D.  and 
E.  F.  as  his  only  heirs-at-law  [w,  leaving  a  last  wiU  and  testament,  which  has  been  duly 
admitted  to  prbbate  by  the  surrogate  of  the  county  of  ,  whereby  the  real  property 
hereinafter  described  was  devised  to  C.  D.  and  E.  F.],  and  letters  of  administration  {or, 
letters  testamentary  under  said  will]  were  duly  granted  upon  the  estate  of  the  said  de- 

'ceased  judgment  debtor  by  the  surrogate  of  county,  to  [naming  administrator — or, 

to  ,  the  executor  named  in  said  will],  on  the  day  of  ,  ,  and  the  said   ' 

administrator  [or,  executor]  has  duly  qualified  as  such  [and  more  than  three  years  have 
elapsed  since  the  said  letters  were  duly  granted]. 

[Or  in  cases  specified  in  the  fourth  seniende  of  Code  Civ.  Proc,  §  1S80,  substitute  thefol-_ 
lowing:] 

III.  That,  said  Y.  Z.  died  intesljate  at  ,  on  the  of  ,  ,  and  that, 
although  three  yetos  have  elapsed  since  said  death,  letters  of  administration  upon  his 
estate  have  not  been  granted  by  the  surrogate's  court  of  the  county  of  ,  in  which 
the  decedent  resided  at  the  time  of  his  death  [or,  that  said  Y.  Z.  died  at  '■;  on  the 

day  Of  ,  ,  and  resided  out  of  this  State  at  the  time  of  his  death  at — 

1  Co.  Civ.  P^c,  §1 1379  to  1381.  No  notice  is  necessary  of  the  presentation  of  the  petition  to  the  surro- 
gate.   Kerr  v.  Krender,  28  Hun,  452. 
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specifying  place — and  that,  although  three  years  have  elapsed  since  said  death,  neither 
letters  testamentary  or  letters  of  administration  have  been  granted  by  the  surrogate's 
court,  of  the  county  of  ,  in  which  the  property  on  which  the  said  judgment  is  a  lien, 

is  situated];  and  the  said  decedent  did  not  leave  any  personal  property  within  this  State 
upon  which  to  administer  [state  evidence  or  means  of  information]. 

IV.  That  at  [or,  after]  the  time  the  said  judgment  was  duly  docketed  in  said 
county  [and  at  the  time  of  death],  the  said  Y.  Z.  was  the  owner  of  real  property  situated 
therein  upon  which  the  said  judgment  was  and  still  is, a  lien,  to  wit:  [add  a  particular 
description,  if  practicable]. 

V.  That  [no  execution  on  said  judgment  has  ever  been  issued,  and]  the  said  judgment 
remains  wholly  unsatisfied  and  unpaid  [or,  remains  partly  unsatisfied,  in  that  the  sum 
of  dollars  is  still  due  and  unpaid  thereon]. 

VI.  That  on  the  day  of  ,  ,  an  order,  a  certified  copy  of  which  is  hereto 
annexed,  w^s  duly  made  by  said  court '  of  granting  your  petitioner  leave 
to  issue  execution  therefrom  on  said  judgment  [or,  if  application  therefor  is  pending  or 
not  yet  made,  state  the  fact], 

Wheeepoke,  your  petitioner  prays  that  a  decree  be  made  by  this  court,  allowing 
said  judgment  to  be  enforced  by  execution  against  the  said  property  on  which  it  is  lien, 
with  like  effect  as  it  the  said  Y.  Z.  were  still  living,  and  that  the  said  administrator — 
with  the  will  annexed — or,  executor  of  said  Y.  Z.  and  C  D.  and  E.  F.  [naming  all  others 
whose  interests  may  be  affected  by  sale]  may  be  cited  to  show  cause  why  such  decree  should 
not  be  granted,  and  for  such  other  and  further  relief  as  may  be  just. 

[Signature.] 
[Verification.] 

[Citation  as  uswd  in  surrogate's  court  directed  to  representative. and  to  all  persons  whose 
interests  would  be  affected  by  the  sale.] 

II.  Answer  of  Representative. 

The  answer  of  M.  R.  as  executor  [en;  administrator]  of  the  estate  of  Y.  Z.,  deceased, 
to  the  petition  of  A.  B.,  shows; 

I.  He  denies  the  validity  of  the  petitioner's  claim  and  alleges  that  the  same  is  illegal 
and  void  by  reason  of  the  following  facts:  [staling  them,  as  thus], — ^that  on  the  day 
of  ,  ,  and  before  the  death  of  the  decedent,  the  said  A.  B.  received  from  said 
decedent  two  certain  promissory  notes  in  ■wAtmg  [describing  them]  in  payment  and  full 
satisfaction  of  the  judgment  mentioned  in  Said, petition,  or — ^that  the  obligation  ,of  the 
decedent  upon  which  said  judgment  was  rendered  was  that  of  a  surety;  that  as  such,  he 
was  discharged  from  liability  by  reason  of  the  fact,  that  on  or  about  the          day  of  , 

j  the  said  A.  B.  and  L.  F.  [principal]  entered  into  an  agreement  by  the  terms  of 
which  the  time  of  the  said  L.  F.  to  pay  the,  .note  in  suit  was  extended  for  the  period  of 
three  months,  and  that  in  any  event  the  liability  of  the  decedent  was  discharged  by  his 
death. 

II.  That  there  is  not  money  or  other  property  of  the  estate  applicable  to  the  payment 
or  satisfaction  of  the  petitioner's  claim,  and  which  may  be  so  applied,  without  injuriously 
affecting  the  rights  of  others,  entitled  to  priority  or  equality  of  payment  or  satisfaction. 

[Signature.] 
[Verification.] 

III.  Decree  of  Surrogate's  Court  allowing  Execution  against  Property  of  Judgment  Debtor, 

having  died  since  Judgment.' 
[Tide.] 

The  written  petition  of  A.  B.,  of  ,  duly  verified  the        day  of  ,  ,  hav- 

ing been  presented  to  the  surrogate  of  the  county  of  New  York  for  a  decree  granting 
permission  to  issue  an  execution  against  the  property  of  Y.  Z.,  deceased  [and  mention 
any  other,  papers  relied  on],  and  due  proof  having  been  made  thereby  that  [here  recite 
concisely  the  facts  upon  which  the  application  is  based,  as  they  appear  in  the  petition];  and 

I  This  order  is  made  by  the  court  from  which  the  execution  is  to  be  issued.  _  Co.  Civ.  Proc.,  §  1380.  Bither 
application  to  the  court  or  surrogate  may  precede  the  other,  although  it  is  better  practice  to  apply  first 
to  the ;court.     '.  ■    ,■  > 

8  Co.  Civ.  Proc.  §§  1379-1381.    Eighteen  months  must  have  elapsed  before  Execution  can  issue  where 
the  lien  of  the  judgment  was  created,  as  pi'escribed  let  Id.,  §  1251. '  See  Duell  v.  Alvord,  41  Hun,  196,  and' 
case  cited  in  note. 
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a  citation  having  been  duly  issued  thereupon  directing  the  said  executor  [or,  administra- 
tor] and  [naming  the  other  persons  cited],  the  parties  entitled  to  such  notice,  to  show 
cause  before  this  court  on  the  day  of  ,  ,  why  the  prayer  of  the  said  petition 

should  not  be  granted,  and  the  said  citation  having  been  returned  on  that  day  and  filed, 
together  with  the  proof  of  said  due  service  thereof  on  each  of  the  persons  therein  named, 
and  the  said  executor  [or,  administrator]  having  appeared  on  the  return  day  of  the  said 
citation,  by  A.  T.,  his  attorney  [and  also  produced  and  filed  his:  intermediate  account 
pursuant  to  an  order  of  this  court  returnable  on  that  day],  and  [naming  the  parlies,  if 
any  appearing]  having  also  appeared  on  said  day  by  [naming  attorneys],  their  attorneys 
respectively,  and  the  allegations  and  proofs  of  the  respective  parties  having  been  duly 
heard  [may  recite  facts  as  to  amount  due,  etc.,  established,- if  desired],  and  due  deliberation 
having  been  had  thereon:  Now,  on  motion  of  M.  N.,  Esq.,  attorney  for  the  said  petitioner 
A.  B.,  it  is    ■ 

Adjudged  and  decreed,  that  the  said  A.  B.  be,  and  he  is  hereby,  permitt^  to  issue 
an  execution  upon  the  said  judgment  against  the  property  hereiaafter  described,  upon 
which  the  said  judgment  is  a  lien,  with  like  effect  as  if  said  jud);ment  debtor  was  still 
living,  for  the  sum  of  dollars  and  cents,  together  with  interest  from  the 

day  of  ,  [naming  date  of  entry  of  jvdgm^M].    The  property  hereinbefore 

mentioned  is  described  as  follows:  [description]. 

\  [Signature  of]. 

Surrogate. 

No.  65. 

[See  §§  833-915.] 

Enforcement  of  the  Transfer  Tax. 

I.  Petition. 
[Title.] 

To  the  Hon.  ,  Surrogate: 

The  petition  of  A.  B.  respectfully  shows: 

First.  Your  petitioner  is  one  of  the  executors  named  in  the  last  will  and  testament 
of  the  above-named  decedent,  and  as  such  is  a  person  interested  in  the  estate  of  the  above 
named  decedent. 

Second.  That  the  said  decedent  departed  this  life  on  the  day  of  ,  , 

in  the  city  of  New  York,  and  that  he  was  a  resident  of  this  State  [or  otherwise,  as  the  case 
may  be]. 

Third.  That  the  said  decedent  left  a  last  will  and  testament,  which  was,  on  the 
day  of  ,  ,  duly  admitted  to  probate,  and  that  deponent  and-G.  H.,  of  the  tity 

of  New  York,  are  executors  of  said  will,  and  that  their  post-office  addresses  are:  [naming 
them]. 

Fourth.  That,  as  your  petitioner  is  informed  and  believes,  the  property  of  said  dece- 
dent, passing  by  said  will,  or  some  portion  thereof,  or  some  interest  therein,  is  subject 
to  the  payment  of  the  tax  imposed  by  the  law  in  relation<to  taxable  transfers  of  property. 

Fifth.  That  all  the  persons  who  are  interested  in  the  said  estate,  and  who  are  entitled 
to  notice  of  all  proceedings  herein,  including  the  comptroller  of  the  State  of  New  York 
[or,  the  treasurer  of  the  county  of  ],  and  their  post-office  addresses  are  as  follows, 

viz.:  [naming  them]. 

Sixth.  That  each  of  said  persons'is  of  full  age  and  sound  mind  {or  otherwise,  as  the 
case  may  be). 

Wherbpore,  your  petitioner  prays  that  you  will  appoint  some  competent  person  as 
appraiser,  as  provided  by  law. 

And  your  petitioner  will  ever  pray.  [Sigrudure. 

Petitioner.] 
[Verifkaiion.] 

II.  Order  Appointing  Appraiser. 
[Title.]  ^ 

On  reading  and  filing;  the  petition  of  A.  K.  praying  for  the  appointment  of  an  appraiser 
under  and  in  pursuance  of  the  law  in  relation  to  taixable  Ir^ft^ferS  of  property,  it  is    ' 

Ordered,  and  I  hereby  direct,  that  ,  Esq.,  of  ,  the  county  treasurer  of 
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county,  as  appraiser,  appraise  and  fix  the  fair  market  value  of  the  property  of  the  dece- 
dent. [In  counties  where  the  office  of  appraiser  is  salaried  say:  And  I  hereby  direct  , 
Esq.,  one  of  the  appraisers  appointed  by  the  State  comptroller,  to  fix,  etc.]  . 

It  is  further  ORDEaEO,'^  that  said  appraiser  shall  give  the  notice  required  by  the  said 
law,  in  the  manner  and  at  the  time  therein  set  forth  [and  said  notice  shall  be  days], 

to  the  following  persons,  and  to  all  other  persons  known  to  have  or  claim  an  interest  in 
the  property  of  M.  N.,  the  decedent  in  the  above-entitled  proceeding,  Subject  to  the  pay- 
ment of  said  tax,  viz.:  [insert  names  of  persons  to  be  served  with  iwtices.]  <■  '  ■ 

And  it  is  further  ordered,  that  at  said  time  and  place  said  appraiser  proceed  to 
value  and  appraise  the  transferred  property  of  said  deceased,  upon  which  there  is,  or 
in  any  contingency  there  may  be,  a  tax  imposed  upon  the  transfer  thereof,  at  its  fair 
market  value,  at  the  time  of  the  death  of  said  deceased,  or  at  the  time  of  the  transfer 
thereof  as  the  law  direots,  and  make  a  report  thereon,  in  writing,  to  the  surrogate  of  said 
county,  of  the  value  of  said  property;  and  also  report  the  aggregate  amount  of  the  debts, 
funeral  expenses,  expenses  of  administration  and  of  judicial  settlement,  incurred  and  to 
be  incurred,  including  commissions  of  the  executor,  [or,  administrator],  and  the  expense 
of  this  proceeding,  and  the  value  of  the  legacies  passing  under  the  will  of  said  deceased 
to  the  respective  legatees  [or,  distributive  shares  passing  to  the  repective  distributees], 
subject  to  taxation  herein,  and  the  amount  of  tax  due  on  each  of  such  legacies  [or,  dis- 
tributive shares], 

,  Surrogate. 

III.  Notice  of  Appraisal. 
[Title.] 

You  will  please  to  take  notice,  that,  by  virtue  of  an  order  of  Hon.  ,  surrogate  of 
the  county  of  New  York,  made  and  dated  the  day  of  ,  ,  and  pursuant 

to  the  provisions  of  article  X  of  the  Tax  Law,  I  shall,  on  the  day  of  ,  ,  at 

o'clock  in  the  noon  of  that  day,  at  the  office  of  ,  No.  ,  street, 

in  the  city  of  New  York,  proceed  to  appraise  at  its  fair  market  value  all  the  property  of 
said  M.  N.,  deceased,  iate  of  said  city,  passing  by  his  last  will  and  testament,  or  by  the 
intestate  laws  of  the  State  of  New  York,  which  is  subject  to  the  payment  of  the  tax 
imposed  by  the  said  act^ 
New  York,  ,  . 

[Signalure.] 
Appraiser. 
To  J.  P.  and  S.  T., 

Next  of  Kin.  ; 

B.  L.,  Comptroller  [etc.]. 

IV.  Affidavit  as  to  Decedent's  Property.' 

See  Precedent  in  Text,  which  is  from  the  new  official  blanks.    H.  W.  J. 
[TiOe.] 
C.  S.  being  duly  sworn,  says: 

I.  That  she  resides  ^n  the  city  of  New  York,  and  is  the  sole  executrix  of  the  last  will 
and  testament  of  B.  S  ,  deceased;  that  said  decedent  departed  this  life  a  resident  of  ithe 
city  and  county  of  Nevvr  York,  on  the  day  of  ,  leaving  a  last  will  and  testament, 
which  was  on  the  day  of  ,  duly  admitted  to  probate  by  the  surrogates  court 
of  the  county  of  New  York^  and  that  thereupon  letters  testamentary  were  duly  issued 
by  said  court  to  your  petitioner,  who  has  duly  qualified  as  such  executrix.  That  your 
petitioner's  post-office  address  is  Number          ,  New  York  city. 

II.  That  said  decedent  left  the  property  and  interests  in  property  hereinafter  fully 
described,  viz.: 

Personal  Property. 

[Set  forth  detailed  sfatement  of  personal  property  classified  in  the  folloviing  order:  (a) 
Bonds;  (b)  Stocks;  (c)  Bonds  and  Mortgages;  (d)  Chattel  Mortgages;  (e)  Promissory  Notes; 
if)  Book  Accounts;  (g)  Claims;  (h)  Cash  in  Banks;  (i)  Jewelry;  (j)  Household  Effects; 
(k)  Automobiles;  (l)  Life  Insurance;  (m)  All  other  Personal  Property] 

»  This  and  the  succeeding  paragraph  are  not  usually  employed  in  New  York  county. 
'  Fn  the  county  of  New  York,  three  Copies  of  this'  aflBdavit  'and  of  the  will,  if  any,  must  be  filed  with  the 
appraiser;  but^the  testimony  of  the  representative,  may  be  tauten  in  lieu  of  the  affidavit. 
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Real  Property. 

{Here  sd  forth  each  pared  separately,  with  statement  of  dimensions,  improvemenis,  use, 
etc.  The  statement  of  value  shovM  he  suppkmented  by  appraisals  of  competent  real  estate 
experts.) 

III.  That  decedent's  estate  is  subject  to  the  following  deductions  on  account  of  debts, 
claims,  funeral  expenses,  expenses  of  administration  and  commissions,  the  same  being 
separately  stated  as  follows: 

{Set  forth  the  aggregate  amount  of  each  and  annex  to  the  affidavit  detailed  statements  of 
same.) 

Recapitulation. 

Total  amount  of  personalty $ 

Total  amount  of  realty $ 

Total  property $ 

From  which  total  is  to  be  deducted  the  aggregate  amount  of  debts,  claims,  etc., 
as  above ". , .$ 

Leaving  the  sum  of $ 

which  is  the  net  amount  of  the  estate  transferred  by  the  testator's  will. 

IV.  That  a  copy  of  the  will  of  the  decedent  is  hereto  annexed  and  marked  "A"  and 
made  part  hereof. 

V.  That  the  following  is  a  complete  list  of  the  beneficiaries  under  said  will,  the  rela- 
tionship of  each,  if  any;  and  a  description  of  the  property  transferred  to  them  respec- 
tively, as  definitely  as  may  be: 

1.  After  the  payment  of  debts,  funeral  and  testamentary  expenses  the  following  leg- 
acies are  specified: 

[Here  set  forth  list  of  general,  and' specific  legacies.] 

2^  The  residuary  estate  is  bequeathed  to  the  Trust  Company,  in  trust,  to  pay 

the  income  thereof  to  the  testator's  sisters,  A.  S.  and  C.  S.  and  to  the  survivor  of  them 
for  life,  and  upon  the  death  of  said  survivor  to  pay  the  following  cash  legacies.  [Speci- 
fying names  and  amounts.] 

The  balance  of  the  testator's  residuary  estate  is  given  in  equal  shares  to  such  of  the 
children  of  E.  S.  C.  who  may  be  alive  when  the  time  for  the  distribution  of  her  residuary 
estate  arrives.  The  names  of  the  living  children  of  said  E.  S.  C.  are.  as  follows:  [naming 
them.] 

The  value  of  the  residUa'ry  estate  for  the  purposes  of  this  proceeding  may  be  aSbertained 
by  the  following  computation: 

Gross  amount  of  real  property % 

Gross  amount  of  personal  property—? $ 

Debts,  funeral  expenses,  etc $  $ 

Legacies $  $ 

■     Total  residuary  estate $ 

Deduct  cash  legacies  payable  therefrom $ 

Net  balance  bequeathed  to  children  of  E.  S.  C,  residuary  legatees $ 

VI.  That  deponent  is  the  sister  of  the  decedent  and  with  whom  decedent  resided; 
that  said  decedent  left  no  property,  real,  personal  or  mixed,  other  than  that  specified 
in  this  affidavit,  to  the  best  of  her  knowledge,  information  and  belief. 

Vil.  That  the  decedent  was  not  given  power  of  disposition  of  property  by  the  will 
of  any  other  person. 

VIII.  That  no  remainder  or  reversionary  interest  passed  under  any  prior  will  or  trans- 
fer to  any  one  in  possession  or  enjoyment,  as  the  result  of  decedent's  death. 

IX.  That  prior  to  his  death  the  decedent  made  no  transfer  or  conveyance  of  his  prop- 
erty, real  or  personal,  or  of  any  interest  therein,  in  this  State  or  elsewhere,  by  deed, 


NO.  65  FORMS  1583 

grant,  bargain,  sale  or  gift,  in  contemplation  of  death,  or  intended  to  take  effect  in  pos- 
session or  enjoyment  at  or  after  his  death. 

X.  That  each  of  the  individual  beneficiaries  mentioned  in  the  will  of  the  decedent 
is  of  full  age  and  sound  mind. 

XI.  That  the  six  months'  limitations  in  relation  to  the  taxable  transfers  of  property 
expired  on  the  day  of  ,  and  that  the  eighteen  months'  limitation  expires 
on  the              day  of 

[Jurat.]  [Signature.] 

IVa.  Another  Form  of  Affidavit  Suitable  for  Cases  of  Nonnresident  Estates. 

[Title.] 
A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  resides  at  No.  Street,  in  the  City  of  ,  State  of 

II.  That  said  decedent  died  on  the  day  of  ,  ,  a  resident  of  , 
State  of  ,  leaving  a  last  will  and  testament  which  was  duly  admitted  to  probate 
by  the              Court  of  the  County  of            ,  State  of            ,  on  the               day  of 

III.  That  deponent  was  appointed  an  executor  of  said  will,  has  duly  qualified  and 
is  now  acting  as  such  executor. 

IV.  That  hereto  annexed  and  made  a  part  hereof  is  an  itemized  statement  marked 
"A,"  of  all  the  property,  real,  and  personal,  of  which  said  decedent  died  seized  and 
possessed,  situated  within  the  State  of  New  York,  and  an  itemized  statement,  marked 
"B,"  of  all  the  personal  property  situated  without  the  State  of  New  York. 

V.  That  at  the  time  of  his  death,  decedent  had  no  safe  deposit  box,  no  bonds,  public 
or  private,  no  mortgages  and  no  money  within  the  State  of  New  York;  he  had  no  interest 
in  any  business  or  co-partnership  carried  on  therein;  he  owned  no  shares  of  stock  in  na- 
tional banks  situated  therein  and  owned  no  shares  of  stock  in  corporations  organized 
and  existing  under  the  laws  of  the  State  of  New  York  physically  located  either  within 
or  without  said  State;  he  had  no  claims  against  and  there  were  no  debts  due  and  owing 
him  from  residents  of  the  State  of  New  York;  he  owned  no  jewelry,  horses,  carriages  or 
furniture;  and  was  possessed  of  no  other  personal  property  of  any  kind  whatsoever  in 
said  State  except  as  set  forth  in  schedule  "A." 

VI.  That  the  decedent  at  the  time  of  his  death  owned  no  real  estate  situated  within 
the  State  of  New  York  [or  otherwise  as  the  case  may  be]. 

VII.  That  prior  to  his  death,  decedent  made  no  transfer  of  property  in  the  State  of 
New  York  by  deed,  grant,  bargain,  sale  or  gift  in  contemplation  of  death  or  intended  to 
take  effect  at  or  after  death;  that  decedent  had  no  power  of  appointment  over  property, 
real  or  personal,  located  therein. 

VIII.  That  the  fair  market  value  of  the  entire  personal  estate  of  said  decedent  at  the 
time  of  his  death  wheresoever  situated  was  the  sum  of  $ 

That  the  funeral  expenses  of  said  decedent  amounted  to  the  sum  of  $  ;. 

That  the  debts  itemized  in  a  statement  hereto  annexed,  marked  "C, "  due  and  owing 
by  decedent  at  the  time  of  his  death,  exclusive  of  funeral  expenses,  mortgages  on  real 
estate,  inheritance  taxes  paid  to  the  United  States  government,  or  to  any  foreign  or  state 
government,  or  loans  secured  by  collateral,  amount  to  the  sum  of  $  . 

That  the  administration  expenses  incurred  a-nd  to  be  incurred,  exclusive  of  expenses 
in  the  preceding  paragraphs,  amount  to  the  sum  of  $ 

That  the  commissions  allowed  me  as  executor  amount  to  the  sum  of  S 

IX.  That  annexed  hereto,  marked  schedule  "E"  and  made  a  part  hereof,  is  a  true 
copy  of  said  decedent's  last  will  and  testament. 

X.  That  all  the  parties  in  interest  are  alive,  of  full  age  and  sound  mind,  unless  other- 
wise ^tated  in  the  following  paragraph. 

XL  That  all  the  persons  who  are  entitled  to  share  in  the  estate  of  said  decedent, 
their  ^ddre^es,  ages  of  life  tenants,  the  amounts  of  their  respective  shares  and  their 
relationship  to  dededeat,  are  as  follows  [set  forth  same  under  the  following  headings]: 

Ages  of  Amount  w 

Name  and  BekiMonBhip  lAfe  Tenants  Address       '  Share 

[Jurat.]  [Sigrwiure.] 
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V.  Report  of  Appraiser. 

[Titk.] 

To  Hon.  ,  surrogate  of  county  of  New  York: 

I,  the  undersigned  appraiser,  who  was  by  an  order  of  the  surrogate  of  county, 

duly  made  and  entered  on  the  day  of  ,  ,  directed  to  appraise  the  prop- 

erty of  said  decedent,  at  its  fair  market  value  at  the  time  of  the  transfer  thereof,  in  pur- 
suance of  the  laws  in  relation  to  taxable  transfers  of  property,  do  respectfully  report: 

First.  That  pursuant  to  the  Tax  Law,  I  duly  took  and  subscribed  the  oath  prescribed 
by  statute,  and  filed  the  same  as  therein  provided. 

Second.  That  on  the  day  of  ,  ,1  gave  notice  by  mail,  postage 

prepaid,  to  such  persons,  corporations,  etc.,  known  to  haye,  or  claim  an  interest  in  any 
property  of  said  decedent  subject  to  the  payment  of  any  tax  imposed  by  said  law,  includ- 
ing the  comptroller  of  the  State  of  New  York,  and  those  persons  and  corporations  named 
in  the  petition  herein,  of  the  titae  and  place  at  which  I  would  appraise  said  property, 
a  true  copy  of  which  notice  together  with  proof  of'maijing  is  hereto  annexed;  that  the 
names  of  those  to  whom  I  mailed  such  notices,  properly  addressed,  as  appears  by  proof 
of  mailing,  are  as  follows:  [name  them]. 

Third.  At  the  time  and  place  in  said  notice  stated,  namely,  on  the  day  of  , 

[and  at  other  and  subsequent  times  and  divers  places  to  which  these  proceedings 

were  regularly  adjourned],  I  appraised  all  the  property,  real  and  personal,  of  which  the 

saidjdecedent  died  possessed,  and  subject  to  the  payment  of  said  transfer  tax,  at  its  fair 

market  value  at  the  time  of  said  transfer,  as  follows,  namely: 

Personal  Estate. 

[It  is  desirable  that  the  appraiser  should  classify  the  property  in  the  following  order:  (1) 
Bonds,  (2)  Stocks,  (3)  Bonds  and  Mortgages  on  Real  Estate,  Promissory  Notes,  etc.,  (4) 
Cash  in  Banks,  (5)  All  other  Personal  Property.  Briefly  describe  each  parcel,  and  specify 
its  fair  market  value  at  time  of  decedent's  death.] 
•  Fourth.  I  further  report  that  decedent's  estate  is  subject  to  the  following  deductions 
on  accoimit  of  debts,  claims,  expenses  of  administration  and  commissions,  as  follows: 
[specify  the  items,  with  nature  of  each]. 

\  Recapitulation. 

Fifth. 

Total  amount  of  decedent's  personal  estate $ 

Total  amount  of  decedent's  real  estate  devised  to  peraons,  corporations,  or  insti- 
tutions, or  passing  by  the  statute  of  descent  to  persons,  other  than  such  as  are 
exempt  by  said  acts 

Total.  . $ 

From  which  debts,  expenses  of  administration,  etc.,  as  enumerated  in  the  "Fourth" 
finding  above,  are  to  be  deducted,  amounting  to 

Leaving  the  sum  of $ 

which  is  the  net  estate  transferred  by  testator's  will  [or,  the  intestate  laws  of  the  State], 
as  follows:  [Here  set  forth  the  names  and  residences  of  the  persons,  corporations,  or  insti- 
tutions receiving  any  property;  relationship  to  decedent;  nature  of  interest,  and  the  value  of 
the  property  or  interest  transferred,!] 

Sixth.  I  further  report  that  all  of  said  persons  interested  in  said  estate  are  of  sound 
mind,  and  of  full  age,  except  [naming  them,  if  any]. 

Seventh.  I  further  report  that  the  following  appearances  were  made  before  me  in  this 
proceeding:  [nanning  them]. 

Eighth.  I  further  report  as  follows:  that  the  name  of  decedent  is  ;  the  date 

of  his  death  was  the  d^of  .    Decedent  was  a  resident  of  the  town  of  , 

county  of  ,  State  of  .    He  left  a  [or,  no]  will.    Letters  testamentary  [or, 

of  administration]  were  issued  by  the  surrogate  of  the  county  of  ,  to  ,  whose   ■ 

post-ofiSce  address  is  .    That  the  six  months'  limitation  expires  on  the  day 

of  ;  and  the  eighteen  months'  limitation  expires  on  the  day  ojE 

Ninth.  I  further  report  that  attached  hereto  is  all  the  testimony  taken  by  me,  and 
the  copies  of  all  papers  presented  to  me  in  this  proceeding.  * 


NO.  65  .         FORMS  1585 

Tenth.  I  do  further  report,  that  the  aaid  deceased  made  ao  transfer  of  any  property 
by  deed,  grant,  bargain,  sale,  or  gift  in  contemplation  of  death,  or  intended  to  take  ef- 
fect in  possession  or  enjoyment  at  oi  after  the  death  of  said  deceased. 

I  further  report  that  there  was  no  necessary  litigation,  or  unavoidable  cause  of  delay, 
by  reason  of  any  claim  made  upon  the  estate  of  said  deceased,  or  any  litigation  pending 
in  which  the  estate  of  said  deceased  was  interested. 

Eleventh.    [In  counties  where  county  treasurer  acts  as  ap-praiser]  That  my  actual  and 
necessary  traveling  expenses,  including  the  fees  paid  witnesses,  amount  to 
dollars,  as  appears  by  an  itemized  statement  thereof,  herewith  presented. 

Dated  at  ,  New  York,  , 

All  of  which  is  respectfully  submitted,  in  dupUcate,  at  the  city  of  ,  this  day 

of  ,        . 

[Signature.] 

VI.  Oath  of  Appraiser. 
[Title  and  Venu^.] 

I,  D.  V.  S.,  who  was  appointed  the  appraiser  in  the  above  matter,  by  an  order  made 
and  entered  on  the  day  of  ,  ,  do  solemnly  swear,  that  I  will  faithfully 

and  fairly  perform  the  duties  of  such  appraiser,  and  make  a  just  and  true  report  accord- 
ing to  the  best  of  my  understanding. 

[Jurat.]  [Signature.] 

VII.  Certificate  of  Appraiser's  Expenses. 
[Title.] 

STATE   OF   NEW   YORK,  1 

County  op  ,  Surrogate's  Oppicb,  P*" 

I,  ,  surrogate  of  the  county  of  ,  New  York,  do  hereby  certify  that  the  ac- 

tual and  necessary  traveling  expenses  of  and  fees  paid  witnesses  by  ,  of  the  county 

of  ,  N.  Y.,  treasurer  of  county,  New  York,  the  appraiser  heretofore 

appointed  in  the  above-entitled  matter,  pursuant  to  article  X  of  the  tax  law,  as  amended, 
in  relation  to  taxable  transfers,  are  the  sum  of  dollars,  as  taxed  and  allowed 

by  me. 

The  treasurer  of  county.  New  York,  is  hereby  directed  to  pay  the  said  sum  to 

the  said  appraiser,  upon  the  presentation  of  this  certificate,  as  authorized  by  said  law. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  official  seal  at  the  village 
of  ,  county.  New  York,  this  day  of  , 

,  Surrogate. 
The  foregoing  has  been  examined  and  is  hereby  audited  by  comptroller  at  the  sum  of 
dollars. 
Dated,  Albany,  N.  Y.,  this  day  of  , 

,  State  Comptroller. 

VIII.  Notice  to  Superintendent  of  Insurance  to  Ascertain  Annuities. 

New   York,  , 

In  pursuance  of  article  X  of  the  Tax  Law,  you  are  hereby  requested  to  determine 
and  ascertain  the  values  of  the  following  estates,  annuities  and  interests: 


Name. 

Age. 

Legacy  or  Estate. 

Value  or  Amount. 

- 

To  the  Superintendent  of  the  Insurance  Department. 

[Signature  of], 
Surrogate. 

IX.  Order  Fixing  Tax. 
[TUle.] 

On  reading  and  filing  the  report  of  S.  J.,  the  appraiser  herein,  and  .on  motion,  etc.. 
It  is  obdbrbd: 

I.  The  cash  value  at  the  date  of  decedent's  death,  of  the  property  mentioned  and  de- 
scribed in  said  report,  which  is  subject  to  the  payment  of  the  tax  imposed  by  law  relating 
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to  taxable  transfers  of  property,  and  the  tax  to  which  the  said  property  is  liable  is  as 
follows: 


Beneficiary. 


Interest. 


Cash  Value. 


Tax. 


[Signature  of], 
Surrogate. 

X.  Petition  by  District  Attorney  for  AppoiHtment  of  Appraiser. 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  D.  N.,  of  the  city  of  ,  respectfully  shows: 

I.  That  your  petitioner  is  the  district  attorney  of  the  county  of 

II.  That  on  or  about  the  day  of  ,  ,  at  the  city  of  ,  M.  N. 
died,  and  was  at  the  time  of  his  death  a  resident  of  the  county  Of       '      .  - 

III.  That  said  deceased  left  a  last  will  and  testament  which,  on  the  day  of  , 
,  was  duly  admitted  to  probate  by  the  surrogate  of  the  county  of            ,  in  and 

by  which  he  appointed  as  the  executor  thereof,  A.  B.,  [or,  in  case  of  intestacy,  say: — • 
that  said  deceased  died  intestate,  and  on  the  day  of  ,  ,  letters  of  ad- 

ministration were  duly  issued  to  A.  B.,]  who  duly  qualified  as  such,  arid  his  letters  are 
still  in  force. 

IV.  That  said  decedent  died  seized  or  possessed  of  property  within  this  State  or  sub- 
ject to  its  laws,  and  the  value  of  which  exceeded  the  sUfli  of  five  hundred  dollars. 

V.  That  upon  the  death  of  said  M.  N.,  certain  of  the  property  of  said  decedent  there- 
upon passed  to  [giving  names  of  legatees  or  distributees,  other  than  those  mentioned  in  the 
succeeding  paragraph].  ■ 

VI.  That  none  of  the  persons  designated  in  the  foregoing  paragraph,  No.  V  of  this 
petition,  stood  in  the  relation  to  the  deceased  of  a  father,  mother,  husband,  wife,  child, 
brother,  sister,  wife  or  widow  of  a  son,  husband  of  a  daughter,  a  child  adopted  as  such 
in  conformity  with  the  laws  of  this  State,  a  person  to  whom  said  deceased,  for  not  less 
than  ten  years  prior  to  such  transfer,  stood  in  the  mutually  acknowledged  relation  of 
a  parent  or  a  lineal  descendent  of  said  deceased,  born  in  lawful  wedlock;  nor  is  any 
person  so  designated  a  bishop  or  a  religious  corporation. 

VII.  That  the  property  so  passing  or  some  part  thereof  is  subject  to  taxation  under 
article  X  of  the  Tax  Law,  in  relation  to  taxable  transfers  of  property.  The  foregoing 
allegations  are  made  on  information  and  belief. 

Vlir.  Your  petitioner  further  shows  that  the  State  Comptroller  has  notified  your 
petitioner  in  writing  of  the  refusal  or  neglect  of  the  persons  interested  ip  said  property 
to  pay  the  same,  and  that  no  part  of  said  tax  has  been  paid,  and  your  petitioner  has  prob- 
able cause  to  believe  that  the  same  still  remains  due  and  unpaid. 

Wherefore,  your  petitioner  prays  that  a  citation  issue  herein  to  [naming  persons 
in  paragraph  V,,  above],  citing  them  to  appear  before  this  court  on  a  day  to  be  designated 
therein,  and  show  cause  why  the  tax  under  the  act  aforesaid,  should  not  be  paid,  and 
said  property  be  appraised  if  necessary  for  that  purppse.    ;|         \  '   ' 

[Saie.]  [Signature.] 

[Verification.] 

XI.  Citation  on  Application  of  District  Attorney. 

The  People  of  the  State  of  New  York. 

By  the  grace  of  God,  free  and  independent,     ,    ,. 
To  A.  B.,  C.  D.,  E.  F.,  etc.,  send  greeting: 

You  and  each  of  you  are  hereby  cited  and  required  personally  to  be  and  appear  in  the 
court  of  the  surrogate  of  the  county  of  New  York,  at  the  Hall  of  Records,  in  said  county, 
on  the  day  of  ,  ,  at  10:30  o'clock  in  the  forenoon,  to  show  cause  why 

the  tax  provided  for  by  article  X  of  the  Tax  Law,  should  not  be  paid  on  property  passing 
to  you  and  each  of- you  under  the  will  of  M.  N.,  late  of  aaid  county,  deceased,  proved 
herein  by  decree,  entered  the  day  of  ,  ,  and  why  such  property 

should  not  be  appraised  aeiooirding  to  laW,  if  necessary  for  that  purpose, 

And  such  of  you  hereby  cited  as  are  under  the  age  of  twenty-one  years,  are  required 
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to  appear  by  your  guardian,  if  you  have  one,  or  if  you  have  none,  to  appear  and  apply 
for  one  to  be  appointed,  or  in  the  event  of  your  neglect  or  JaUure  to  do  so,  a  guardian 
will  be  appointed  by  the  surrogate  to  represent  and  act  for  you  in  the  proceeding. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  the  surrogate's  court  to  be 
hereunto  affixed. 

,, Witness,  ,  Esq.,  surrogate  of  our  said  county,  at  the  city  of  ,  the 

day  of  ,  in  the  year  of  our  Lord,,  one  thousand  nine  hundred  and 

[Signature], 
Clerk  of  the  Surrogate's  Court. 

XII.  Order  Assessing  Tax  in  Proceeding  by  District  Attorney. 
[TiOe.] 

Upon  reading  and  filing  the  report  of  M.  C,  the  appraiser  herein,  and  after  hearing 
D.  H.  on  behalf  of  D.  N.,  district  attorney  of  the  county  of  ,  in  support  of  said 

report;  and  R.  L.,  attorney  for  executors  in  opposition  thereto,  it  is: 

Ordered,  1st,  that  the  cash  value,  at  the  date  of  decedent's  death,  of  the  property 
mentioned  and  described  in  said  report,  which  is  subject  to  the  payment  of  the  tax  due, 
under  the  law  in  relation  to  taxable  transfers  of  property,  is  as  follows: 

Interest  of  C.  D .  .  .  .• .■ $ 

Interest  of  E.  F $ 

2d,  that  A.  B.,  as  executor  of  said  M.  N.;  deceased,  make  payment  to  X.  Y.,  the  comp- 
troller of  the  State  of  New  York,  of  the  sum  of  dollars,  being  the  amount  of 
the  tax  upon  the  interest  of  said  C.  D.,  and  the  sum  of  dollars,  being  the  amount 
of  tax  upon  the  interest  of  said  E.  F.,  together  with  interest  upon  each  of  said  sums, 
at  the  rate  of  ten  per  centum  per  annum  from  the  day  of  ,  ,  to  the  day 
of  payment. 

And  IT  IS  FURTHER  ORDERED,  that  Said  A.  B.,  as  executor  as  aforesaid,  pay  to  D.  N., 
district  attorney,  the  sum  of  dollars  as  and  for  his  costs  and  disbursements 

herein. 

XIII.  Notice  of  Assessment  of  Tax.^ 
[Title.] 

You  are  hereby  notified  that  I  have,  by  ordej  made  the  day  of  ,  , 

assessed  and  fixed  the  cash  value  of  such  interest,  estate,  legacy,  or  property  as  you 
and  each  of  you  are  entitled  to  receive  from  or  out  of  the  estate  left  by  said  M.  N., 
deceased,  and  the  amount  of  the  tax  to  which  the  same  is  liable  under  article  X  of  the 
Tax  Law. 


Beneficiary. 


His  interest  or  estate. 


Cash  value  thereof. 


Tax  assessed  thereon. 


To,  [Signature,] 

Surrogate. 

XIV.  Notice  of  Appeal  to  Surrogate. 
[Title.] 

You  will  please  take  notice,  that  A.  R.,  sole  surviving  administrator  of  the  goods,  etc., 
of  said  deceased,  and  M.  R.,  C.  R.,  and  D.  R.,  next  of  kin  of  said  deceased,  hereby  appeal 
to  the  surrogate  from  the  appraisal  of  the  value  of  the  transfer  to  said  next  of  kin, -made 
and  filed  the  day  of  ,  ,  and  also  from  the  order  or  decree  of  the  surro- 

gate's court  made  and  entered  the  day  of  ,  ,  fixing  the  tax  to  which 

such  transfers  are  liable  under  article  X  of  the  Tax  Law,  and  from  every  part  of  said 
order. 

You  will  please  take  further  notice,  that  the  grounds  of  said  appeal  are  as  follows: 
[here  specify  with  particularity  each  of  the  grounds  to  be  relied  on.]'  '  i 

Dated,  New  York,        ,  .  '-  > 

Yours,  etc.,  [Signature.] 

Attorney  for  the  Administrator. 
'  •  The  subsequent  proceedings  against  an  exeeutor  to  enforce  the  payment  of  the  tax  is  by  attachment 
and  against  a  legatee  by  means  of  an  execution. 

'  No  questions,  other  than  those  specified,  will  be  considered  on  appeal.  Matter  of  Davis:  91  Hun,  53: 
aff'd  149  N.  Y.  539.  -  "  -      . 
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XV.  Bond  on  Appeal  from  Order  Imposing  Tax. 

[Proceed  as  in  No.  44,  to  the  *  and  continue  thus:  Whereas,  on  ^he  day  of  , 

,  an  order  of  the  surrogates'  coUrt,  held  in  and  for  the  county  of  New  York,  was 
entered  in  a  certain  matter  therein  depending  entitled  in  the  rhatter  of  the  estate  of  M. 
1^.,  deceased,  assessing  the  tax  to  which  the  property  and  interests  of  the  collateral 
next  of  kin  of  said  deceased  is  liable,  to  wit:  on  the  interest  of  A.  B.,  $395.70;  on  the 
interest  of  B.C.,  $395.70;  on  the  interest  of  C.  D.,  $395.70,  and  ordering  the  payment 
by  the  administrator  out  of  the  funds  of  said  estate  to  Hon.  R.  F.,  district  attorney, 
the  sum  of  dollars,  as  and  for  his  allowance  in  said  matter.    And  Whereas, 

the  said  next  of  kin  and  the  administrator  of  said  estate  have  appealed  from  said  assess- 
ment and  order,  pursuant  to  the  provisions  of  article  X  of  the  Tax  Law. 

Now,  therefore,  the  condition  of  the  foregoing  obligation  is  such  that  if  the  above 
bounden  A.  R.,  administrator,  etc.,  of  W.  R.,  deceased,  .shall  pay  all  costs  of  said  pro- 
ceeding, and  also  whatever  tax  the  court  shall  finally  fix  upon  said  several  and  respective 
interests,  then  this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and  effect. 

XVI.  Order  of  Affirmance  by  Surrogate. 
[Title.] 

The  appeal  of  the  administrator  and  of  M.  R.,  C.  R.,  and  D.  R.,  next  of  kin  of  said 
deceased,  from  the  appraisal  of  the  value  of  the  inheritances  of  said  next  of  kin,  made 
and  filed  the  day  of  ,         ',  and  also  from  the  order  or  decree  of  this  court 

made  and  entered  the  day  of  ,  ,  confirming  said  appraisal  and  assess- 

ing the  tax  to  which  the  property  and  interests  of  said  next  of  kin  are  liable,  under 
article  X  of  the  Tax  Law,  coming  on  to  be  heard,  now  upon  the  facts  appearing  before 
me,  and  after  hearing  R.  L.  R.,  attorney  for  the  administrator  and  next  of  kin,  appel- 
lants, and  B.  F.  D.,  Esq.,  on  behalf  of  the  comptroller  of  the  State  of  New  York, 

It  is  adjudged  [insert  facts  to  be  found,  as  for  instance],  that  at  the  time  of  his  death, 
the  intestate  decedent  M.  N.,  was  domiciled  in  the  State  of  Virginia;  that  he  died  un- 
married, and  his  only  next  of  kin  were  his  brother,  S.  B.  R.  (since  deceased),  his  sister, 
M.  L.  L.,  and  the  children  of  a  deceased  brother,  to  wit:  M.  R.,  O.  R.,  and  D.  R. 

It  is  ordered  adjudged,  and  decreed,  the  property  and  interests  of  said  collateral 
next  of  kin  are  subject  to  the  operation  of  article  X  of  ^he  Ta,x  Law,  and  that  the  order 
or  decree  of  this  court  comfirming  the  report  of  the  appraiser  and  fixing  the  tax  upon  the 
property  and  interests  of  said  next  of  kin,  entered  the  day  of  ,        ,  be, 

and  the  same  is  aflfirmed. 

[Signature,] 

Surrogate. 

XVII.  Notice  of  Appeal  to  Supreme  Court. 
[Title.] 

Take  notice,  that  A.  R.,  sole  surviving  administrator,  etc.,  of  said  intestate  and  dece- 
dent, and  M.  R.,  C.  R.,  and  D.  R.,  hereby  appeal  to  the  appellate  division  of  the  su- 
preme court  for  the  judicial  department  from  the  order  of  the  surrogate's'  court 
of  the  county  of  ,  made  and  entered  the  day  of  ,  ,  fixing  the  tax 
upon  the  property  and  interests  of  the  next  of  kin,  and  from  every  part  of  such  order; 
and  also  from  the  order  or  decree  of  said  surrogate's  court,  made  and  entered  the 
day  of  ,  ,  affirming  said  order' of  assessment,  and  adjudging  that  the  prop- 
erty and  interests  of  said  next  of  kin  are  subject  to  the  operation  of  article  X  of  the  Tax 
Law. 

Dated,  New  York,  , 

Yours,  etc.,  [Signature], 

Attorney  for  Administrator. 

XVIII.  Petition  for  Remission  of  Penalty. 
[Title.] 

To  the  Surrogates'  Court  of  the  County  of  New  York: 
The  petition  of  A.  B.  respectfully  shows: 

I.  That  he  is  the  executor  of  the  last  will  and  testament  [or,  the  administrator  of  the 
goods,  chattels  and  credits]  of  the  above-named  decedent,  whp  died  on  the  day 
of           ,  a  resident  of  the  county  of  New  York. 

II.  That  by  reason  of  litigation  in  which  the  estate  of  the  said  decedent  has  been  in- 


NO.  65  FORMS  1589 

volved,  it  has  been  impossible  until  the  day  of  ,  ,  to  fix  and  deter- 

mine the  shares  in  the  estate  of  the  said  decedent  to  which  the  parties  interested  are 
entitled  [or,  that  it  has  been  impossible  until  the  day  of  ,  to  definitely  asce:^ 

tain  and  adjust  the  claims  made  against  the  estate  of  the  decedent  and  the  value  of  his 
property;  or,  set  forth  any  other  just  cause  for  delay]. 

III.  That  such  proceedings  have  been  had  herein,  that  an  appraiser  was  appointed 
and  that  he  made  and  filed  his  report  in  the  office  of  the  surrogate  of  said  coimty,  on 
the  day  of  ,  ,  upon  which  report  an  order  has  been  duly  made, 
whereby  the  said  surrogate  fixed  and  determined  the  value  of  the  shares  of  persons  in- 
terested in  the  estate  of  said  decedent  and  tax  due  upon  the  same  under  the  Tax  Law. 

IV.  That  your  petitioner  is  desirous  of  paying  such  tax;  that  in  order  to  obtain  the 
proper  receipt  therefor  and  to  settle  his  accounts  it  is  necessary  to  present  with  such 
accounts  proper  vouchers  for  the  payment  of  the  tax  due  the  State  of  New  York  upon 
the  estate  of  said  decedent,  and  to  obtain  the  same  your  petitioner  makes  this  applica- 
tion pursuant  to  the  provisions  of  said  act  for  a  remission  of  the  penalty  incurred  by 
reason  of  the  nonpayment  of  such  tax  within  eighteen  months  from  death  of  said  de- 
cedent from  ten  per  cent,  to  six  per  cent. 

Wherefore,  your  petitioner  prays  that  an  order  be  made  remitting  the  penalty  upon 
the  tax  heretofore  fixed  herein  from  ten  per  cent,  to  six  per  cent,  to  be  charged  upon  such 
tax  from  the  accrual  thereof;  and  that  your  petitioner  have  such  other  or  further  reUef 
as  to  the  court  may  seem  just. 

[Date.]  [Signature.] 

XIX.  Order  Remitting  Penally. 
[Title.]  At  a  Surrogate's  Court,  etc. 

On  reading  and  filing  the  petition  of  A.  B.,  executor  of  the  last  will  and  testament  [fir, 
administrator  of  the  goods,  chattels  and  credits]  of  C.  D.,  the  decedent  above  named, 
and  on  all  the  papers  and  proceedings  herein;  and  after  heaxing  M.  N.,  of  counsel 
for  said  petitioner,  and  O.  P.,  of  counsel  for  the  comptroller  of  the  State  of  New  York, 
and  on  motion  of  M.  N.,  attorney  for  said  petitioner,  it  is. 

Ordered,  that  the  petialty  upon  the  tax  heretofore  fixed  herein  be  remitted  from  ten 
per  cent,  to  six  per  cent,  per  annum  to  be  charged  from  the  date  of  the  accrual  of  said 
tax,  to  wit:  the  date  of  the  death  of  said  decedent,  until  the  date  of  the  payment  of  such 
tax,  provided  the  said  tax  be  paid  within  days  from  the  date  of  this  order. 

XX.  Petition  for  i)rder  Declaring  Estate  Exempt  from  Tax. 
[Title.] 

To  the  Surrogates'  Court  of  the  county  of  New  York: 
The  petition  of  A.  B.,  respectfully  shows: 

I.  That  your  petitioner  is  the  executor  of  the  last  will  and  testament  [or,  adminis- 
trator, etc.]  of  M.  N.,  deceased,  and  resides  at  No.  ,  in  the  city  of  New  York. 
That  a  true  copy  of  said  will  is  hereto  annexed  and  made  part  of  this  petition. 

II.  That  the  above-named  decedent  departed  this  life  on  the  day  of  ,  , 
and  that  letters  testamentary  [or,  of  administration]  were  on  the  day  of  ,  , 
duly  issued  to  your  petitioner  by  this  court,  and  that  your  petitioner  has  duly  qualified. 

III.  That  a  true  statement  of  all  the  real  and  personal  property  of  which  the  decedent 
died  seized  and  possessed  is  contained  in  Schedule  "A"  hereto  annexed  and  made  part 
hereof;  that  a  correct  statement  of  all  the  debts  of  the  decedent,  the  funeral  expenses, 
expenses  of  administration  and  of  your  petitioner's  commissions,  is  set  forth  in  Schedule 
"B"  hereto  annexed,  and  made  part  hereof. 

IV.  That  said  decedent  left  no  other  property  whatsoever,  except  such  as  is  set  forth 
in  the  annexed  schedules;  that  he  was  given  no  power  of  appointment  under  any  prior 
will,  and  further  that  he  made  no  transfer  of  property  by  deed,  grant,  bargain,  sale  or 
gift,  in  contemplation  of  death,  or  intended  to  take  effect  at  or  after  his  death. 

V.  That  the  following  is  a  list  of  the  persons  interested  in  the  estate,  in  addition  to 
the  State  comptroller,  together  with  their  places  of  residence,  relationship  to  the  dece- 
dent, and  the  value  of  their  respective  legacies  or  devisees  [stating  them]. 

That  all  of.  said  persons  are  of  full  age  and  sound  mind,  except,  etc. 
Wherefore,  your  petitioner  prays  that  an  order  be  made  exempting  the  estate  from 
the  tax  imposed  by  the  article  of  the  Tax  Law  relating  to  taxable  transfers  of  property. 
[Dated.] 

Petitioner. 
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XXI.  Order  on  Foregoing  Petition, 

[TitU.]  ■  '         ' 

On  reading  and  filing  the  petition  of  A.  B.,  executor  [or,  administrator,  etc.]  of  the  last 
will  and  testament  of  M.  N.,  deceased,  and  upon  proof  of  service  of  due  notice  of  this 
application  upon  the  attorney  for  the  State  comptroller;  and  it  appearing  to  the  court 
that  the  transfer  of  the  property  of  the  above-named  decedent  is  not  subject  to  the 
tax  imposed  by  law;  now,  therefore,  on  motion  of  C.  D.,  attorney  for  the  petitioner,  it  is. 
Ordered  and  decreed,  that  the  transfer  of  the  property  of  the  said  decedent  be  and 
the  same  hereby  is  exempted  from  the  provisions  of  article  10  of  the  Consolidated  Tax 
Law,  relating  to  taxable  transfers  of  property. 

No.  66. 

[See  §  823.] 

Compelling  Payment  of  Debt,  or  Legacy,  or  Share. 

Under  §  2687,  C.  O.  P. 

I.  Petition  for  Payment  of  Debt. 

[As  in  next  form  to  the  asterisk,  continuing:  creditor  of  the  estate  of  M.  N.,  deceased, 
late  of  ,  whose  will  was — thence  continuing  as  in  next  form  from  the  dagger  to  the  ^, 

substituting  six  months /or  one  year.] 

IL  [In  case  of  administration  allege  grant  of  letters.]  ■■ 

III.  [Allege  claim,  for  instance,  as  follows:]  That,-  on  the  day  of  ,  , 
your  petitioner,  in  an  action  brought  by  him  in  the  court  against  said  Y.  Z.,  as  ex- 
ecutor [or,  administrator],  upon  a  debt  then  justly  due  to  him  from  the  estate  of  said  de- 
ceased, recovered  a  judgment,  duly  given  by  said  court  against  said  executor  [or,  ad^ 
ministrator],  for  the  sum  of  dollars;  and  that  no  part  of  the  same  has  been  paid 
[except  the  sum  of          dollars].  o,, 

IV.  [As  in  next  form,  substituting  claim  or  judgment /or  legacy.] 

V.  That'Said  executor  advertised  for  the  presentation  of  claims  against  the  estate  of 
the  said  deceased,  and  your  petitioner  duly  presented  his  claim,  which  was  not  dis- 
puted, and  your  petitioner,  after  the  expiration  of  six  months  from  the  granting  of  such 
letters,  demanded  payment  of  his  said  claim,  from  the  said  executor,  who  has  hitherto 
neglected  and  refused  to  pay  the  same  or  any  part  thereof  j  wherefore  yom-  petitioner 
pia,ys,  etc.  [as  in  the  succeeding  from].  ,    ■' 

II.  Petition  for  Payment  of  a  Legacy  or  Distributive  Share. 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  resides  at  No.  ,  street,  in  the  [city  of  New  York]; 
and  is  a  *  [legatee  named  in  the  will  of  M.  N.,  late  of  the  city  of  New  York,  deceased, 
and  by  said  will  a  legacy  of          dollars  was,  bequeathed  to  your  petitioner]. 

II.  That  said  wiU  was  t  duly  admitted  to  probate  by  the  sm"rogate['s  court]  of  the, 
county  of  ,  by  a  decree  duly  made  by  said  ,  on  the  day  pf  ,  ; 
and  letters  testamentary  were  thereupon  and  on  said  day  [or,  on  the          day  of  , 

j]  issued  to  Y.  Z.,  the  sole  executor  therein  named,  and  more  than  '  has 

elapsed  since  said  letters  were  granted  [or,  That  the  payment  prayed  for  is  necessary 
for  the  support — or,  education — of  your  petitioner].    , 

III.  That  said  Y.  Z.  has  filed  an  inventory  of  the  personal  property  of  said  deceased. 

IV.  That,  as  your  petitioner  is  informed  a,i}d  believes,  the  said  executor  [or,  adminis- 
trator] has  sufficient  assets  in  hand  applicable  to  the  paypient  of  your  petitioner's  legacy 
[or,  distributive  share;  if  not  erumgh  to.,  -pay  aU  insert,,,  1,0  pay  o,ne>-  th  thereof],  and 
that  the  same  can  be  so  appUed  without  injurioiigly;  affecting  the  rights  of  others  en- 
titled to  priority  or  equality  of  payment  with  yoi:(r  pet^itioner. 

v.,  That  your  petitioner  has  applied  to  said  Y.  Z.  for  the  payment  of  said  legacy  [or, 
distributive  share],  and  that  the  same  has  not  been,  paid. 

'       » Adapt  averment  to  requirements  of  first  sentence  of  §  2687,  C.  C.  P.    H.  W.  J. 
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Whebefobb,  your  petitioner  prays  that  a  decree  be  made  requiring  said  Y.  Z.  to 
[render  an  account  of  his  proceedings  and]  pay  said  legacy  [or,  share],  and  that  said  Y.  Z. 
be  cited  to  show  cause  why  he  should.not  pay  said  legacy  [or,  share]. 

[Signature.] 

[Verification.] 

.  >    III.  Answer  of  Executor  to  Petition. 
[Title.] 

Y.  Z.,  executor  of  the  above-named  deceased,  for  answer  to  the  petition  of  A.  B., 
praying  for  the  payment  of  the  legacy  bequeathed  to  him  by  said  will,  says: 

I.  That  he  admits  that  the  said-wiU  contains  a  bequest  of  dollars,  in  favor  of  the 
said  A.  B.,  but  notwithstanding  that  fact,  this  executor  has  found  among  the  papers  of 
the  said  deceased,  a  paper  purporting  to  be  a  promissory  note,  and  to  be  signed  by  the 
said  petitioner,  for  an  amount  larger  than  the  amount  bequeathed  to  him,  to  wit,  the 
sum  of  dollars,  payable  to  the  order  of  the  decedent,  and  he  verily  believes  that 
said  note  is  a  genuine  security,  and  should  be  set  off  against  the  claim  of  said  petitioner 
for  said  legacy. 

II.  That  the  petitioner,  though  named  in  the  said  will  as  a  legatee,  duly  assigned  the 
same  to  B.  D.,  of  the  city  of  New  York,  for  a  valuable  consideration. 

III.  Tha,;t  by  the  express  terms  of  said  will  said,  legacy  was  to  be  paid  after  the  sale 
of  certain  real  property,  therein  directed  to  be  sold,  which  sale  has  not  yet  taken  place. 

IV.  That  the  petitioner,  A.  B.,  is  not  the  same  person  as  the  A.  B.  mentioned  in  said 
will  as  a  beneficiary  thereunder. 

Wherefghe,  said  executor  asks  that  the  said  petition  of  A.  B.  be  dismissed. 

[Signature.] 

[Verification.] 

IV.  C/itation  to  Pay  Creditor,  Legatee,  etc. 

[Command  of  citation:]  to  show  cause  why  a  decree  should  not  be  made  directing  you, 
as  [executor  of  the  will]  of  M.  N.,  deceased,  to  pay  the  claim  of  A.  B.  against  the  estate 
of  the  said  M.  N.,  in  the  sum  of  dollars. 

V.  Decree  for  Payment  of  Debt. 
[Title.] 

A.  B.,  of  the  city  of  New  York,  having,  on  the  day  of  ,        ,  presented 

his  petition  to  the  surrogate  of  the  county  of  ,  by  which  it  appears  that  he  has  a 

valid  claim  against  M.  N.,  late  of  the  city  of  New  York,  deceased,  for  dollars,  with 

interest  thereon  from  the  day  of  ,         ;  and  the  said  petition  also  setting 

forth  the  facts  on  which  the  said  indebtedness  arose,  and  also  showing  that  more  than 
six  months  have  elapsed  since  the  granting  of  the  letters  testamentary  of  the  last  will  and 
testament  of  the  said  deceased;  and  praying  a  decree  against  Y.  Z.,  the  executor  of  the 
said  M.  N.,  deceased,  for  payment  of  the  S3id  claim;  and  the  said  executor  having  been 
duly  cited  to  appear  on  the  day  of  ,  last  past,  and  show  cause  why  such  pay- 

ment should  not  be  decreed;  and  the  said  Y.  Z.,  having  appeared,  and  having  assented 
to  the  said  claim  of  the  said  A.  B.,  and  having  produced  and  filed  an  account  as  such 
executor;  and  the  said  matter  havipgbeen  heard  on  several  days,  and  duly  adjourned 
until  this  day;  and  it  appearing,  from  the  said  account  and  from  the  proofs  herein  taken, 
that  there  are  in  the  hands  of  the  said  Y.  Z.,  as  such  executor  aforesaid,  assets  of  the 
estate  of  the  said  M.  N.,  deceased,  to  the  amount  of  dollars,  and  that  the  debts  and 

outstanding  liabilities  of  the  said  deceased  do  not  exceed  the  sum  of  dollars: 

It  is  ordered  and  decreed,  pursuant  to  the  statute  in  such  case  made  and  provided, 
that  the  sajd  Y.  Z.,  executor  as  aforesaid,  pay  to  the  said  A.  B.  the  full  amount  of  his  said 
claim  and  interest,  amoiinting  in  the,  whole  to  the  sum  of  dollars  and  cents. 

And  it  is  further  ordered,  that  the  said  Y.  Z.  personally  pay  the  fees  of  this  pro- 
ceeding, and  the  costs  of  tl^e  said  A.  B.  therein  to  be  taxed. 

[Decree  for  payment  of  legacy  or  share:  adapt  from  above,  according  to  petition.] 

VI.  Execution  on  Money  Decree. 

The  Peoplb  op  the  State  of  New  York, 

To"  the  Sheriff  of  the  county  of  [Westchester],  greeting: 
Whereas,  on  the  day  of  ,        ,  the  surrogate  of  the  county  of  [West- 
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Chester]  duly  made  a  decree,  directing  the  payment  by  Y.  Z.,  executor  of  the  last  will 
[etc.]  of  M.  N.,  deceased,  to  A.  B.,  of  the  sum  of  dollars,  for  a  debt  due  to  the  said 

A.  B.,  and  the  sum  of  dollars,  for  his  costs  and  expenses  in  the  proceedings  before 

said  surrogate,  making  in  the  whole  the  sum  of  doUars.    And  Whereas,  there  is 

now  actually  due  on  said  decree  the  sum  of  jdollairs,  with  interest  thereon  from  the 

day  of  , 

You  ABB  THEREPOKE  Commanded  and  required  to  make  said  sum  of  doUars  out 

of  any  the  goods,  chattels,  and  personal  property  of,the  said  Y.  Z.  in  your  county,, and  if 
sufficient  thereof  cannot  be  found  in  your  county,  then  out  of  the  real  property  in  your 
county  of  which  the  said  A.  B.  was  seized  and  belonging  to  him,  on  the  said  day 

of  ,        ,  or  at  any  time  thereafter,  in  whose  hands  soever  the  same  may  be,  and 

that  you  return  this  execution,  with  your  proceedings  thereon,  to  the  surrogate's  court  of 
said  county,  in  sixty  days  after  the  receipt  by  you  of  the  same. 

Witness,  O.  T.  C.,  surrogate  of  said  county,  at  White  Plains,  the  day  of  , 

[Signature  oj  surrogate,  or  of  clerk  to  the  surrogate's  court.] 
[Seal.] 

VII.  Bond  to  Refund  Legacy  Paid  Pursuant  to  Decree. 

Know  Aii,  men  by  these  presents,  that  we,  M.  N.,  of  the  city  of  New  York,  and 
J.  K.  and  L.  M.,  of  the  same  city,  are  held  and  firmly  bound  unto  C.  D.,  the  executor  of 
the  last  will  and  testament  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  in  the  sum  of 
six  hundred  dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said 
C  D.,  as  such  executor  aforesaid,  or  to  his  certain  attorney,  successors,  or  assigns;  to 
which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals.    Dated  the  day  of  ,  one  thousand  nine  hundred 

Whereas,  the  said  A.  B.,  in  and  by  his  said  last  will  and  testament,  did  give  and  be- 
queath to  the  said  M.  N.  the  sum  of  one  thousand  dollars;  And  Whereas,  the  said 
legatee  has  lately  applied  to  the  surrogate  of  the  county  of  New  York  [previous  to]  the 
expiration  of  one  year  from  the  granting  of  the  letters  testamentary  to  the  said  executor, 
to  be  allowed  to  receive  a  portion  of  the  said  legacy,  to  the  amount  of  three  hundred 
dollars  [as  necessary  for  his  education — c/r,  support];  and  reasonable  notice  of  the  said 
application  having  been  given  to  the  said  executor,  and"  the  said  surrogate  being  about  to 
allow  the  said  portion  of  the  said  legacy  to  be  advanced  to  the  said  legatee,  pursuant  to 
the  statute  in  such  case  made  and  provided,  upon  the  execution  and  delivery  of  this 
obligation: 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  M.  N.  shall  return  the 
said  portion  of  the  said  legacy,  with  interest,  whenever  required,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  [etc.].  [Signatures  and  seals  of  obligors.] 

[Acknowledgment  and  justification  of  sureties.] 

No.  67. 

Bond  to  Refund  Legacy  Directed  by  the  Will  to  be  Paid  before  the  Expiration  of  the  Year. 

[Ai  in  No.  66,  VII,  to  and  including  date.] 

Whereas,  the  said  A.  B.,  in  and  by  his  said  last  will  and  testament,  did  give  and 
bequeath  to  the  said  M.  N.  the  sum  of  five  hundred  dollars,  and  directed  the  same  to  be 
paid  to  him  in  two  months  after  the  decease  of  the  said  A.  B.:  And  Whereas,  the  said 
M.  N.  has  demanded  payment  of  the  said  legacy  from  the  said  executor  before  the  expira- 
tion of  one  year  from  the  time  of  the  granting  of  the  letters  testamentary  of  the  said  last 
wiU  and  testament  to  the  said  executor,  and  the  said  executor  is  about  to  pay  the  same, 
pursuant  to  the  statute  in  such  case  m£tde  and  provided,  upon  the  execution  and  delivery 
of  this  obligation: 

Now,  the  condition  of  this  obligation. is  such,  that  if  any  debts  against  the  said  de- 
ceased shall  duly  appear,  and  which  there  shall  be  no  other  assets  to  pay,  and  there 
shall  be  no  other  assets  to  pay  otheV  legacies,  or  not  sufficient,  and  the  said  M.  N.  shall 
refund  the  legacy  so  paid,  or  such  ratable  proportion  thereof,  with  the  other  legatees,  as 
may  be  necessary  for  the  payment  of  the  said  debts,  and  the  proportional  parts  of  such 
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other  legacies,  and  the  costs  and  charges  incurred  by  reason  of  the  said  payment  to  him; 
and  if  the  probate  of  the  said  will  shall  be  revoked,  or  the  will  declared  void,  and  the  said 
M.  N.  shall  refund  the  whole  of  the  said  legacy,  with  interest,  to  the  executor  or  adminis- 
trator entitled  thereto,  then  this  obUgation  €o  be  void;  otherwise  to  remain  in  full  force 
and  virtue. 
Sealed  and  delivered  [etc.]. 

[Signatures  and  seals  of  obligors.] 

No.  68. 

Bond  on  Payment  of  Legacy  to  General  Guardian. 

Know  all  men  by  these  presents,  that  we,  C.  D.,  of  ,  general  guardian  of  the 

person  and  estate  of  A.  B.,  a  minor,  and  J.  K.,  of  ,  and  L.  M.,  of  ,  are  held 

and  firmly  boujid  unto  the  said  A.  B.,  the  minor  aforesaid  [continue  as  in  Form  66,  VII]. 

Whijkbas,  the  ^bove^named  A.  B.  is  entitled  to  a  legacy  of  dollars,  given  and 

bequeathed  to  him  in  and  by  the  last  will  and  testament  of  G.  H.,  late  of  ,  de- 

ceased, which  last  will  has  been,  duly  admitted  to  probate  and  record  by  the  surrogate 
of  ,  and  letters  testamentary  thereon  duly  granted  and  issued  to  W.  M.  and  H.  B., 

the  executors  in  said  will  named;  And  Whereas,  the  said  A.  B.  is  a  minor,  and  the  said 
C.  D.  has  been  duly  appointed  his  general  guardian;  And  Whereas,  the  said  surrogate 
having  ordered  that  the  said  executors  pay  to  the  general  guardian  of  the  said  A.  B.  the 
said  legacy  of  dollars; 

Now,  THEREFORE,  THE  CONDITION  of  this  obligation  is  such,  that  if  the  above  bounden 
C.  D.  shall  and  will  faithfully  apply  said  legacy,  and  render  a  true  and  just  account  of 
the  application  thereof,  in  all  respects,  to  any  court  having  cognizance  thereof,  when 
thereunto  required,  then  this  obUgation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

Sealed  [etc.].  [Signatures  and  seals  of  obligors.] 

[Acknowledgment  and  justification  of  sureties.] 
[Indorsed.] 

I  approve  of  the  within  bond  as  to  its  form,  manner  of  execution,  and  sufficiency  of  the' 
sureties.  [Signaiure  of  surrogate.] 

No.  69. 

Application  of  a  Decedent's  Real  Property  to  Pay  Debts. 
I.  Petition. 

Note:  I  have  reprinted  these  particiilar  forms  [though  the  practice  has  so  vitally 
been  chariged]  to  show  the  contrast  with  the  present  practice.     See  discussion  in  text. 
H.  W.  J. 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  D.  respectfully  shows: 

I.  That  your  petitioner  is  sole  executor  [or,  an  executor]  of  the  last  will  of  M.  N.,  late 
of  ,  deceased  [or,  an  administrator  of  the  goods,  chattels — etc. — or,  a  creditor 
of  M.  N.— ete.]. 

II.  [In  a  case  of  testacy]  That  said  M.  N.  died  on  the  day  of  ,  ,  leaving 
a  will  which  was  duly  admitted  to  probate  [or,  to  record],  by  an  order  duly  made  by  the 
surT0gate['s  court]  of  this  county,  on  the  day  of  ,  ,  by  which  will  the 
testator  appointed  your  petitioner  [or  if  the  •petition  is  by  a  creditor,  appointed  C.  D.] 
the  [sole]  executor  thereof.     [Or,  in  a  case  of  intestacy,  II.  That  on  the  day  of  , 

,  the  said  M.  N.  died,  and  your  petitioner — or,  if  the  petition  is  by  a  creditor,  that 
C.  D.  was  thereupon  duly  appointed  administrator  of  the  goods,  chattels,  and  credits 
of  said  E.  N.,  by  an  order  duly  made  by  the  surrogate — 's  court— of  this  county,  on 
the  day  of  ,        .] 

III.  That  thereupon  your  petitioner  [or  if  petition  is  by  a  creditor,  said  C.  D.]  duly 
qualified;  and  thereupon,  by  an  order  of  said  sxirrogate['s  court],  duly  made  on  the 

day  of  ,        ,  letters  testamentary  [or,  of  administration  with  the  will  annexed: — 

or,  of  administration]  were  duly  issued  to  your  petitioner,  who  thereupon  entered  on  the 
discharge  of  his  duties  as  such  [or,  if  the  petiHon  is  by  a  creditor,  say,  duly  issued  to  said 
O.  D.],  which  letters  still  remain  in  force. 
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IV.  [Where  more  than  three  years  have  elapsid]  That,  before  the  expiration  of  three 
years  frbin  the  time  of  said  issue  of  letters,  arid  until  the  present  time  [or,  until  the 

day  of  ,        ],  an  action' was,  and  has  been,  pending  between  your  petitioner  [or, 

said  C.  D]  as  such  executbr  [w,  administratorl  and  C.  D.,  claiming  to  be  [or,  and  your 
petitioner  as]  a  creditor  of  the  estate  of  said  decedent  [or,  if  the  creditor  was  defendant, 
insert,  in  which  said — creditor — sought,  by  his  answer  settirig  up  a  counterclaim], 
to  recover  upon  the  demahd  hereinafter  mentioned;  and  that  before  the  expiration  of 
said  three  years  said  C.  D.  [or,  your  petitioner]  duly  filed  in  the  office  of  the  clerk  of  the 
county  of  ,  a  notice  of  pendency  of  s&id  action,  with  direction  to  index  the  same  in 

the  names  of  [names],  which  notice  specified  the  names  of  the  parties  to  said  action,  the 
object  of  the  action  [or,  the  nature  of  said  counterclaim],  and  contained  a  description 
of  the  premises  in  said  county,  which  are  hereinafter  described,  and  that  they  woulfi  be 
held  as  security  for  any  judgmient  obtained  by  said  '       '  in  said  action.       '     '''     '• 

V.  That  ah  inventory  of  the  persoiial  property  was  duly  made  and  filed  by  '  ,  "^n 
or  about  the  day  of  ,  ;  and  that  the  personal  estate  of  said  decedlent  has 
been  discovered  to  be  insufficient  for  the  payment  of  the  debts  [or,  the  funeral  expenses 
— or  both]  of  said  decedent.  ' 

VI.  [Where  there  has  been  advertisement  for  claims]  That,  on  the  day  of  ■ '  ,  '  , 
pursuant  to  an  order  theretofore  duly  made  by  the  said  surrogate,  your  petitioner  [or, 
said  C.  D.]  commenced  the  publication' of  notices  to  creditors  of  saidM.  N.,  to  preset 
their  claims,  and  continued  said  pubUcation,  agreeably  to  the  statute,  for  the  period 
of  six  months. 

VII.  [//  an  executor  or  administrator  petitions]  That  the  amount  of  personal  property 
of  said  decedent,  which  has, come  to  the  hands  of  your  petitioner  as  such  executor  [or, 
adniinistrator, — or,  if  there  are  co-represeinialives  riot  joining  in  the  petition,,  say,  to  the 
hands  of  your  petitioner  and  the  said  ,  or  to  the  hands 'of  either  of  them],  is 
dollars;- and  that  the  sources  and  the  mariner  in  which  the  Said  sum  has  been  derived 
appear  in  the  account  hereto  annexed  [or,  by  the  final  account  of  said  ,  duly  judi- 
cially settled  by  a  decree  of  this  covirt  made  on  the  day  of  ,  ,  of  which 
account  and  decree  a  copy  is  hereto  annexed],  marked  Schedule  A. 

That  youi'  petitioner  has  expended  of  the  said  amount,  in  the  due  course  of  adminis- 
tration of  said  estate,  the  sum  of  dollars,  and  that  the  particulars  of  such  expendi- 
ture also  appear  in  the  said  account  [or,  copy  account  and  decree]  hereto  annexed, 
marked  Schedule  A,  leaving  in  the  hands  of  your  petitioner,  as  such  executor,  on  this 
day  of           ,         ,  the  sum  of          dplla,rs. 

That  the  sum  of"  dollars  is  still  due  and  owing  your  petitioner,  as  [executor], 
from  [etc.,  stating  any  other  available  assets],  and  there  are  no  other  sums  yet  to  be  real- 
ized from  the  assets  of  said  decedent. 

That  your  petitioner  has  proceeded  with  reasonable  diligence  in  converting  the  per- 
sonal property' of  said  testator  into  money,  and  applying  the  same  tp  the. payment, of 
debts. 

VIII.  [If  petitioner  is  a  creditor  allege  claim,  e..  g.,  thus]  That  said  decedent  died  in- 
debted to  your  petitioner  in  the  sum  of  dollars,  and  interest  from  the  day  of 

,        ,  upon  a  promissory  note  made  by  said  deeedent  payable  to  your  petitipner 
or  order,  dated  the  day  of  ,  j      ,  and  payable  in  days  after  date;  that 

the  said  claim  is  justly  due  to  your  petitioner;  that  no  payments  have  been  made  therepp, 
and  that  there  are  no  offsets  against  the"  same  to  the  knowledge  of  your  petitioner;  and 
that  the  same  is  not  secured  by  judgment  or  mortgage  upon  or  expressly  ehaiTged  on  the 
real  estate  of  the  said  deceased.  [7/  a  judgment/ is  shown,,  state  the  amount,  exdvMve  of 
costs;  and  if  a  mortgage  be  shovm,  let  it  appear  thai  it  is  not, a  lien  on  the  decedent's  real 
property.]  ■■■'. 

That  your  petitioner  has  presented  his  said  claim  to  the  said  [executor],  and  that  the 
same  has  been  admitted  by  him  to  be  a  valid  and  subsisting  claim  against  the  said  dece- 
dent. [And  if  an  accounting  has  been  had;  ddd]'Tha.t  on  the  dayof  lastpast,the 
said  C.  D.  rendered  to  such  surrogate  an  account  of  his  proceedings  as  such  executor; [or, 
administrator],  which  said  account  has  been  judicially  settled  by  a  decree  made  by  the 
said  surrogate's  court — a  copy  of '  which  account  and  decree  is  hereto  annexed  and 
marked  Schedule  A],  and  that  it  appears  from  the  said  account.  Upon  such  settlement, 
that  there  are  not  sufficient  assets  to  pay  the  debts  of  the  said  decedent. 

IX.  That  the  unpaid  debts  outstanding  against  the  saididecedent,  and  the  particulars 
thereof,  with  the  name  and  address  of  each  creditor  or  person  claiming  to  be  a  creditor, 
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as  far  as  the  same  can  be  ascertained  by  your  petitioner,  together  with  the  name  and 
address  of  each  person  holding  or  claiming  to  hold  a  lien  by  judgment,  docketed  against 
the  decedent  before  his  death,  the  date  of  docketing  of  each,  and  the  portion  of  the  real 
property  of  decedent  affected  thereby;  also  the  amount  of  the  unpaid  funeral  expenses 
of  said  decedent,  and  the  name  and  address  of  each  person  to  whom  any  sum  is  due  Ijy 
reasoti  thereof ,  appear  in  the  schedule  hereto  annexed,  marked  Schedule  B.  ' 

That  all  the  debts  against  the  said  decedent,  not  secured  by  mortgage,  and  which  now 
remain  to  be  paid,  so  far  as  the  same  can  be  ascertained  by  your  petitioner,  and  as  hav- 
ing been  admitted  by  him  [or,  by  said  executor — -or,  administrator],  upon  due  evi- 
dence, amount  to  dollars,  exclusive  of  interest,  as  fully  appears  by  said  Schedule  B. 

That  the  claims  against  the  said  decedent,  mentioned  in  the  schedule  hereto  annexed,  ^ 
marked  Schedule  C,  having  been  presented  to  your  petitioner,  as  such  [or,  to  said]  ex- ' 
ecutor  [or,  administrator],  but  have  not  been  admitted  by  him,  for  the  reason  [as  your 
petitioner  is  informed  and  believes]  that  [here  indicate  it,  e.  g.,  thits]  that  by  the  books  of 
account  of  said  decedent,  it  does  not  appear  that  such  large  sums  are  due  to  the  parties 
presenting  the  claims.  , 

X.  That  the  following  described  real  property  is,  as  your  petitioner  is  informed  and 
believes,  all  the  real  property  within  the  State  of  New  York  of  which  said  decedent  died 
seized,  or  which  in  anywise  belonged  to  him  at  the  time  of  his  death  [description  in  full, 
giving  nature  and  amount  of  incumbrances  thereon. — //  there  are  several  distinct  parcels, 
say.  Parcel  Number  One — -description].  The  value  of  said  premises  constituting 
parcel  numbered  one  is,  in  the  judgment  of  your  petitioner,  dollars.  It  is  occu- 
pied by  L.  N.,  of          [or,  hereafter  named],  as  a  pasture  [or,  not  occupied]. 

[Where  there  are  several  parcels,  may  add:]  Said  parcel  numbered  one  is  not  subject 
to  any  charge  or  lien  [or,  is  subject  io-r-stating  the  charge  or  lien,  e.  g.,  thus — -a  mort- 
gage for  dollars,  made  by  said  decedent  to  M.  H.,  and  due  on  the  day  of  , 
,  but  the  same  has  not  been  paid];  and  that  said  parcel  [was  not  devised  by  said 
will,  but]  descended  to  the  heirs  of  said  decedent  hereinafter  mentioned;  and  has  not 
been  sold  by  them,  or  any  of  them  [or  otherwise  stating.facts  material  to  the  order  of  sale]. 

[Where  there  is  an  interest  in  an  executory  contract]  Parcel  Number  [Two].  The 
interest  of  the  said  decedent,  in  certain  real  property  held  by  him  under  a  contract  made 
by  him  with  O.  P.,  of  ,  bearing  date  the  day  of  ,         ,  for  the  purchase 

by  said  decedent  from  said  O.  P.,  for  the  sum  of  dollars,  of  the  said  last-mentioned 

real  property,  being  the  following  described  premises:  [description  in  full]. 

The  sum  of  dollars  was  paid  by  said  decedent  thereon;  and  the  sums  remaining 

unpaid,  which  have  heretofore  become  due,  or  hereafter  are  to  become  due,  on  said  con- 
tract, are  as  follows:  [enumerating  th^m,  with  date  when  ecxh  was  or  is  to  he  due]. 

The  value  of  the  interest  of  said  decedent  in  the  last-mentioned  premises  under  said 
contract  is,  in  the  judgment  of  your  petitioner,  the  sum  of  dollars. 

The  value  of  said  last-mentioned  premises  is,  in  the  judgment  of  your  petitioner, 
dollars  [if  there  are  several  distinct  parcels,  state  vabie  of  each]. 

[Slate  situation  as  to  improvement  or  otherwise,  and  occupancy  or  otherwise,  as  in  other 
cases  above.} 

XI.  That  none  of  the  aforesaid  real  property  of  decedent  was  devised  expressly 
charged  with  the  payment  of  debts  or  funeral  expenses,  nor  is  such  property  exempt 
from  levy  and  sale  by  virtue  of  an  execution. 

XII.  That  the  names  and  ages  of  the  husband  [or,  wife]  and  of  the  heirs  and  devisees 
of  the  said  decedent,  and  of  every  other  person  claiming  under  them,  or  either  of  them 
and  their  residences  are  as  follows,  viz.:  [stating  them  and  their  relation  to  decedent.    Ij 
any  are  infarUs,  or  absentees,  stale  the  facts,  name  of  guardian,  etc.,  as  in  No.  16]. 

XIII.  That  no  previous  appUcation  has  been  made  for  a  decree  authorizing  the  dis- 
;  position  of  the  real  property  of  said  decedent,  for  the  payment  of  his  debts  or  funeral 

expenses. 

Wherefore,  your  petitioner  prays  that  a  decree  be  made  directing  the  disposition 
[or,  sale — or,  mortgaging — -or,  leasing]  of  the  said  real  property  of  said  decedent,  or  so 
much  thereof  as  may  be  necessary  for  the  payment  of  his  debts  [or,  funeral  expenses  — ■ 
or  both];  and  that  [names]  may  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  !   .  -    .  [Signatuve.] 

'    [Verification.] 
[Annex  schedules  with  signature  of  petitioner  to  eotch.] 


1596  FORMS  NO,  69 

II.  Creditor's  Notice,  of  Pendency  of  Action.'-  - 
[Title.]  :  , 

Notice  is  hereby  given,  under  and  ui  pursuance  of  section  2751  of  the  Code  of  Civil 
Procedure  of  the  State  of  New  York,  of  an  action  brought  by  J.  S.,  plaintiff,  against 
A.  P.,  as  executor  of  the  last  will  and  testament  of  [or,  administrator  of  the  estate  of] 
M.  N.,  deceased,  late  of  the  city  of.         ,  county  of  ,  and  State  of  New  York,  to 

recovei  judgment  upon  the  following  demand:  [describe  claim  briefly]. 

The  following  real  property,  owned  by  the  decedent  in  his  lifetime  and  at  the  time  of 
his  death,  situate  in  the  of  ,  bounded  and  described  as  follows:  [describe  it  by 

metes  and  bounds],  is  affected  by  said  action,  and  such  real,  property  will  be  held  as  se- 
curity for  any  judgment  obtained  in  the  action. 

[Date.]  [Signature], 

Plaintiff's  Attorney. 

III.  Order  for  Executor  or  Administrator  to  Account. 
[TUk.] 

E.  G.,  claiming  to  be  a  creditor  of  A.  B.,  late  of  the  city  of  New  York,  in  the  county 
of  New  York,  deceased,,  having  presented  his  petition  to  the  surrogate's  court,  duly 
verified,  praying  for  disposition  of  the  real  estate  of  said  decedent  for  payment  of  his 
debts,  and  the  said  petition  not  enumerating  the  said  debts  particularly  or  stating  the 
same  in  detail, 

Now,  on  motion  of  L.  R.,  qounsel  for  said  petitioner,  it  is  hereby 

Ordered,  that  P.  M.,  the  executor  of  the  will  [or,  administrator  of  the  estate]  of  said 
decedent,  show  cause  before  said  surrogate's  court,  at  the  surrogate's  office,  in  the  county 
of  New  York,  on  the  day  of  ,        j  at  10:30  o'clock  in  the  forenoon  of  that 

day,  why  he  should  not  be  required  to  render  an  account  of  his  receipts  and  disbursements 
as  such  executor  [or,  administrator],  and  to  file  a  statement  of  any  and  all  of  the  claims, 
debts,  or  demands  against  said  decedent  presented  to  and  knpwn  by  him,  and  to  render 
an  account  of  all  personal  property  of  said  decedent. 

Let  a  copy  of  thisorder  to  show  cause  be  served  upon  said  P.  M.,  executor,  personally, 
on  or  before  the  day  of  ,        .  , 

[^ignaiiiJre], 
Surrogate. 

IV.  Order  for  Citation. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.  [the  executor],  aforesaid,  verified  the 
day  of  ,        ,  and  presented  this  day  of  ,        ,  and  praying  for  author- 

ity to  mortgage,  lease,  or  sell  the  real  property  of  said  decedent  for  the  payment  of  his 
debts  [or,  funeral  expenses — or  both],  it  appearing  to  the  surrogate  that  said  petition 
has  been  presented  within  three  years  from  the  time  the  letters  testamentary  [or,  of 
administration]  on  the  estate  of  said  decedent  were  granted;  and  the  surrogate  being 
satisfied  by  the  said  petition  [arid  by  the  affidavit  of  C.  D.,  verified  the  day  of  , 

,  and  filed  herewith,  and  by  the  testimony  of  E.  F.,  a  witness  produced  before  and 
examined  by  said  surrogate],  and  by  due  inquiry  by  him  made,  that  all  the  facts  speci- 
fied in  section  2752  of  the  Code  of  Civil,  Procedure  have  been  ascertained,  as  far  as  they 
can  be  upon  diligent  inquiry,  and  are  stated  in  said  petition: 

[Or,  where  petitioner  was  ignorant  of  an  essential  fact,  add,  except  as  hereinafter  stated ; 
and  it  being  alleged  in  said  petition  that,  upon  diligent  inquiry,  the  said  petitioner  is 
unable  to  ascertain — indicating  the  fact,  e.  g. — ^the  names  of  all  the  heirs  of  said  M.  N., 
and  of  every  person  claiming  under  them  or  either  of  them,— and  the  surrogate  having 
inquired  into  the  matter  and  being  satisfied,  by  the  allegations  of  the  petition  and  the 
testimony  of  W.  W.,  and  the  affidavit  of  A.  F.,  verified  the  day  of  ,        ,  and 

filed  herewith,  that  such  names  cannot  be  ascertained  with  reasonable  diligence:] 

And  it  appearing  to  the  surrogate,  in  the  manner  aforesaid;  that  the  debts  [or,  funeral 
expenses'-^pr  both]  of  said  decedent  cannot  be  paid  without  resorting  to  the  real  prop- 
erty [or,  interest  in  real  property — or  both]  of  said  dededent: 

Now,  on  motion  of  A.  T.,  attorney  for  said  petitioner, 

It  is  ordered,  that  a  citation  issue  out  of  this  court  upon  said  petition,  requiring 
[names]  to  appear  before  said  surrogate,  on  the     •     day  of  ,        ,  at  o'clock 

in  the  noon,  and  then  and  there  to  show  cause  why  authority  should  not  be  given 

'  See  Co.  Civ.  Proc,  former  §  2751. 
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to  the  said  executor  [or,  administrator]  to  mortgage,  lease,  or  sell  so  much  of  the  real 
property  of  the  said  decedent,  as  shall  be  necessary  to  pay  his  debts  [or,  funeral  expenses 
—or  both].  [Where  there  are  parties' in  interest  not  named  in  the  petition]  And  it  further 
appearing  to  said  surrogate,  in  the  manner  aforesaid,  that  U.  V.,  of  the  city,  county, 
and  State  of  ,  and  W.  X.,  of  the  city,  county,  and  State  of  ,  not  named  in  the 

petition  [or,  certain  persons],  whose  names  and  addresses  cannot  with  reasonable  dili- 
gence be  ascertained,  claim  an  interest  in  the  property  mentioned  in  the  petition  as  [or, 
under  the]  heirs  [or,  devisees]  of  said  decedent;  let  said  citation  be  directed  also  to  said 
U.  V.  and  W.  X.  [or,  to  the  ,  — inserting  a  general  designation  of  the  class]. 

[If  advertisement  of  claims  is  not  alleged]  And  it  not  appearing  that  due  advertisement 
for  claims  against  said  estate  has  been  had,  and  the  time  for  presentation  thereof 
lapsed,  let  said  citation  be  directed  also  generally  to  all  other  creditors  of  said  decedent 
M.  N.,  as  well  as  to  those  named  in  said  petition. 

And  it  is  further  ordered,  that  service  of  citation  in  the  above  entitled  matter 
upon  creditors  generally  whose  names  and  places  of  residence  are  unknown  and  cannot 
after  diligent  inquiry  be  ascertained  by  the  petitioner  herein,  be  made  by  publication 
thereof  in  two  newspapers,  to  wit:  in  the  and  in  the  N.  Y.  Law  Journal  once  a 

week  for  six  successive  weeks;  and  the  surrogate  being  satisfied  by  said  petition  that 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  the  place  or  places  where  the 
said  creditors  generally  would  probably  receive  matter  transmitted  through  the  post- 
office,  the  depositing  of  any  papers  therein  is  hereby  dispensed  with.. 

V.  TheCitaiim. 

[The  command  of  citation  is:]  To  show  cause  why  a  decree  should  not  be  made  directing 
the  disposition  [or  according  to  the  prayer  of  the  petition,  the  sale — or,  the  mortgaging — 
or,  the  leasing]  of  the  real  property  of  tte  said  decedent  M.  N.,  or  so  much  thereof  as 
may  be  necessary  for  the  payment  of  his  debts  [or,  funeral  expenses — or  both]. 

VI.  Bond  of  Executor  or  Administrator. 

[As  in  No.  44,  io  and  including  date.] 

Whereas,  the  above  bounden  A.  B.  [executor,  etc.,  describing  estate],  lately  -applied 
[or  if  creditor  applied,  state  the  fact]  to  the  surrogate['s  court]  of  the  county  of  ,  for 

authority  to  dispose,  by  mortgage,  lease,  or  sale,  of  as  much  of  the  real  property  of  the 
said  M.  N.,  deceased,  as  shall  be  necessary  to  pay  his  debts  [or,  funeral  expenses — or 
both];  And  Whereas,  such  proceedings  in  due  form  of  law  have  been  thereupon  had, 
that  the  said  surrogate  has  decreed  a  [sale]  of  so  much  of  the  real  property  whereof  the  said 
decedent  died  seized  as  shall  be  sufficient  to  pay  the  debts  [and  funeral  expenses]  of  the 
said  decedent,  which  the  surrogate  has  adjudged  valid  and  subsisting  pursuant  to  the 
statute. 

Now,  THE  CONDITION  of  tWs  obligation  is  such,  that  if  the  said  A.  B.  shall  faithfully 
perform  the  duties  imposed  upon  him  by  said  decree,  and  shall  account  for  all  money 
received  by  him,  whenever  he  is  required  so  to  do  by  a  court  of  competent  jurisdiction, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

[Sealed  and  delivered  in  presence  of]  [Signature  and  seals.] 

,  [Affidavit  of  sufficiency,  as  in  No.  44-] 

VII.  Order  Appointing  Special  Guardians  of  Infants. 

[Seeante,No.ll,IV.] 

VIII.  Order  for  Trial  by  Jury  in  a  Proceeding  to  Sell  Real  Estate  to  Pay  Debts. 

[See  also  §  183.]  ■ 
[Title.] 

A.  B.,  having  presented  to  the  surrogate,  upon  the  return  of  a  citation  to  the  cred- 
itors, heirs-at-law,  and  administrator  of  the  estate  of  the  above-named  deceased,  a  claim 
against  the  said  deceased;  arising  upon  a  promissory  note  claimed  to  have  been  made  by 
the  said  decedent  in  his  lifetime,  of  which  the  following  is  a  copy: 

[Here  insert  copy  of  note,  or  account.] 
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And  C.  D.,  the  said  administrator,  having  disputed  said  cla,im,  and  alleging  fhat  saifl| 
decedent  did  not  make  said  note,  and  that  he  did  not  deliver  to  the  payee;  and  the  sur- 
rogate having  decided  that  the  issue  should,  be  tried  at  a  trial  term  of  thisj  court,  or,  the 
supreme  court  to  be  held  within  this  county  [or,  in  the  county  court  of  the  county]; 

It  isokdebbd,  that  such  controverted  questions  of  fact,  to  wit:  whether  the  said  de- 
cedent made  said  promissory  note  in  his  lifetime,  and  whether  he  deliveired  said  promis- 
sory note  in  his  lifetime,  to  the  payee,  for  value,  be  tried  by  a  jury  at  aitrial  term,  to  be 
held  as  aforesaid.  ,        i  .  , 

[Signature  of], 
Surrogate. 
IX.  Decree  foT' Disposal' of  Eeal  Property. '■ 

[N.  B.  Remember,  this  form  was  prepared  under  the  old  practice.     H.  W.  J.] 
[Title.] 

A.  B.,  of  ,  the  executor  of  the  will  [or,  administrator — or,  a  creditor — of  the 

estate]  of  M.  N.,  deceased,  late  of  ,  having  heretofore,  and  within  three  years  after 

the  issue  of  letters  on  said  estate,  duly  presented  to  the  surrogate['s  cotirt]  of  the  county 
of  ,  his  petition,  dated  the  day  of  ,        ,  praying  for  a  decree  for  the  sale, 

[mortgaging,  or  leasing]  of  the  decedent's  real  property  to  pay  his  debts  [or,  funeral  ex- 
penses]; and  the  said  surrogate  having  been  duly  satisfied,  upon  proper  inquiry  and  evi- 
dence, that  a  proper  case  was  made  and  duly  presented,  and  having  thereupon  caused 
a  citation  to  be  issued  out  of  this  court,  requiring  [names]  to  appear  before  hiiW,  the  said 
surrogate,  upon  such  application;  and  the  said  citation  having  been  returned  on  that 
day,  and  filed,  together  with  proof  of  due  service  thereof  on  each  of  the  persons  therein 
named;  and  the  said  surrogate  having,  bj  an  order  duly  made  and  entered  herein,  on 
the  day  of  ,        ,  appointed  S.  G.  special  guardian  for  the  minors  L  F.  and 

J.  P.,  for  the  protection  of  their  interests  herein;  and  the  said  A.  B.  haying  appeared  by 
A.  T.,  his  attorney  and  counsel,  and  C.  D.,  one  of  the  heirs  of  the, said  decedent,  having 
also  appeared  by  B.  T.,  his  attorney  and  counsel,  and  the  said  guardian  having  appeared' 
in  person,  and  the  proper  proceedings,  in  due  form  of  law,  having  been  thereupon  had 
[and  duly  adjourned  to  this  day]: 

[Where  heirs  or  demsees — or  their  assigns  not  cited — have  intervened]  And  said  >Y.  Z., 
[or,  one  Y.  Z.  of  ,  claiming  as  ],  having  filed  an  answer,  verified  the 

day  of  ,  ,  contesting  the  necessity  of  applying  said  property,  to  the  payment 

of  debts  or  funeral,  expenses,  and  the  validity  .of  the  alleged  debts,  and  the  reasonable- 
ness t)f  the  said  alleged  expenses;  and  setting  up  a  counterclaim  againeit  the  demand  of 
the  petitioner:  [Where  creditors  not  cited  have  intervened]  And  C.  D.,  of  the  city,  county 
and  State  of  ,  a  creditor  of  the  said  decedent,  having  also  appeared  and,  become  a 

party  hereto  by  presenting  and  proving  his  debt: 

[Or,  And  the  matter  being  regularly  called  in  the  open  court  by  said  surrogate,  and  no 
one  appearing  in  opposition  thereto,  and  the  surrogate  having,  upon  the  return  of  ,the 
citation  as  aforesaid,  proceeded  to  hear  the  allegations  and  proofs  of  the  parties — or, 
and  it  having  been  thereupon  rrferred  by  said  sui*rogate  to  R.  P.,  Esq.,  as  referee  herein, 
to  take  proof  of  the  facts  and  circumstances,  and  claims  against  the  estate  of  said.M.  N,., 
and  report  the  evidence  thereon — andto  examine  the  account  of  the  said,  A.  B.,  and 
report  thereon — the  said  referee  having  duly  made  his  report  as  ordered,  and  the  same 
having  been  duly  confirmed  in  all  respects:] 

,  And  after  due  examination  so  as  aforesaid  had,  it  having  been ,  established  to  the 
satisfaction  of  said  surrogate: 

1.  That  the  said  petitioner  has  fully  complied  with  the  requisite  provisions  of  the 
statutes  concerning  the  disposition  of  a  decedent's  real  property  for  the  payment  of 
debts  or  funeral  expenses;  and  that  the  proceedings  herein  have  been  in  conformity  to 
title  5  of  chapter  18  of  the  Code  of  Civil  Procedure. 

2.  That  the  following  claims,  for  the  purpose  of  paying  which  this  decree  is  made,  are 
valid  and  subsisting  debts  against  said  decedent's  real  property,  and  [that  the  charge  for 
funeral  expenses  below  mentioned  is  just  and  reasonable,  and  that  all  said  claims  are] 
justly  due  and  owing,— to  wit: 

[Enumerate  thJem,  with  statement  of  nature,  amount,  and  when  due,  in  form  of  a  seh^ide.] 

3. '  That  the  claims  above  allowed  amount  in  the  aggregate  [exclusive  of  interest]  to 

dollars;  and  that  none  of  them  are  secured  by  any  judgment  or  mortgage  [which 

is  a  lien  upoh  the  decedent's  real  property],  nor  expressly  charged  by  said  decedent's cwUl 

^  This  decree  should  be  recorded.  I .  - 
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upon  his  real  property,  or  upqn,  any  interest  in  real  property  [except  the  debt  of  said 
Q.  R.,  which  was  expressly  charged  upon  the  real  property  of  said  decedent;  but  the 
remedies  of  said  Q.  R.,  by  virtue  of  which  charge,  have  been  exhausted — indicating  4u>w:\ 

4.  That  the  following  liens  by  judgment  have  been  established,  as  valid  and  subsisting 
debts  against  the  estate  [set  forth  in  schedule  form  a  list  of  persons  holding  such  judgments, 
the  date  of  docket  of  each,  and  a  specification  of  the  property  affected  by  each  judgment]. 

5.  That  the  property  hereinafter  described  was  not  esffectually  devised  or  expressly 
charged  with  the,  payment  of  debts  or  funeral  expenses,  and  is  not  subject  to  a  vaUd 
power  of  sale  for  the  payment  thereof  [or,  that,  although  the  property  hereinafter  de- 
scribed is  expressly  charged  with  the  payment  of  the  debt  of  said  Q.  R.,  it  is  not  prac- 
ticable to  enforce  the  charge,  for  the  reason  that — etc. — and  the  said  Q.  R.  has  effec- 
tually relinquished  the  same]: 

6.  That  all  the  personal  property  of  said  decedent  which  could  have  been  applied  to 
the  payment  of  his  debts,  judgment  liens,  and  funeral  expenses  has  been  so  applied  [or, 
that  the  executor  of  the  will — or,  administrator  of  the  estate — -of  said  M.  N.  has  pro- 
ceeded, with  reasonable  diligence,  in  converting  the  personal  property  into  money,  and 
applying  it  to  the  payment  of  the  debts,  liens,  and  funeral  expenses  of  said  decedent], 
and  that  it  is  insufficient  for  the  payment  of  the  same,  as  established  by  this  decree: 

t  Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 
It  is  ordered,  adjudged,  and  decreed: 

1.  That  the  claims  of  [insert  names  of  all  creditors  whose  claims  are  allowed]  hereinbefore 
named,  in  the  amounts  hereinbefore  respectively  stated,  are  valid  and  subsisting  debts 
against  said  decedent's  estate;  that  the  claim  of  said  S.  T.  is  a  reasonable  charge  for  the 
funeral  expenses  of  said  decedent;  and  that  the  claim  of  W.  S.  hereinbefore  named  is  re- 
jected-t 

2.  That,  for.  the  purpose  of  pajdng  the  debts  hereinbefore  established,  a  sale  of  the 
following  described  real  property,  of  which  said  decedent  died  seized,  or  so  much  thereof 
as  m^y  be  necessary  to  pay  such  debts,  be  made  by  A.  B.,  the  said  executor  [or,  adminis- 
trator], upon  his  executing  and  filing  with  the  surrogate  of  this  county,  the  bond  pre:- 
scribed  by  law,  in  the:  penalty  of  dollars,  and  with  sureties. 

The  premises  so  to  be  sold  are  bounded  and  described  as  follows:  [description;  if  there 
are  several  distinct  parcels,  it  is  corwenient  to  enumerate  them;  see  petition]. 

[Where  part  cannot  be  sold  without  prejudice]  And  it  appearing  to  the  said  surrogate 
that  a  sufficient  part  of  said  real  property  [or,  interest  in^real  property — or  both]  to  pay 
the  debts  [or,  funeral  expenses — or  both]  of  said  decedent,  to  whichit  is  justly  applicable, 
cannot  be  sold  separately,  without  manifest  prejudice  to  the  persons  interested  in  said 
real  property  [if  because  title  is  in  controversy,  add,  by  reason  of  a  controversy  between 
and  — and  others — as  to  the  decedent's  title  thereto  or  interest  therein], 

IT  IS  FURTHER  ORDERED,  ADJUDGED,  AND  DECREED,  that  [here  direct  Sale  of  several  parcels 
together,  or  postponement  of  sale  as  to  part]. 

[Where  the  order  of  selling  several  distinct  parcels  is  to  be  fixed]  And  it  appearing  to  the 
said  surrogate  that  it  is  just  that  the  sale  o(  the  several  distinct  parcels  be  made  as  herein- 
after directed  [or,  state  devise  or  alienation,  e.  g.,  thus:  that  the  house  and  lots  in  the  village 
of  M.,  numbered  pargel  above,  were  devised  by  the  said  M.  N.  to  Y.  Z.,  and  have 

not  been  sold  by  him;  and  that  the  three  lotsin  the  town  of  0.,  numbered  parcels  two 
to  four  above,  descended  to  the  heirs  of  said  decedent;  and  that  the  lot,  parcel  two,  has 
hot  been  sold  by  the  said  heirs,  and  the  lots,  parcels  three- and  four,  have  been  sold  by 

them],  IT  IS  HEREBY  FURTHER  ORDERED,  ADJUDGED,  AND  DECREED,  that  the  Sale  of  Said 

premises  [so  far  as  necessary  to  raise  the  said  sum  of  dollars]  be  made  in  the  follow- 

ing order:  [indicating  separate  parcels]. 

\Where  interest  under  a  contract  is  sold  subject  to  payments]  And  it  is  further  okdbrbd, 
ADJUDGED,  4ND  DECREEp,_tha,t  the  Sale  of  the  interest  of  said  decedent  in  the  premises 
[or,  the  parcel  numbered  herein]  shall  be  made  subject  [to  all  payments  heretofore 

due  upon  said  contract  and  now  unpaid,  as  well  as]  to  all  payments  hereafter  to  become 
due  upon  said  contract;  and  that  the  purchaser  and . purchasers  of  said  interest  must, 
before  the  sale  is  confirmed,  execute  to  the  said  executor  [or,  administrator]  his  or  their , 
bond  agreeably  to  the  statute,  and  with  sufficient  sureties,  in  the  penalty  of 

[at.  least- double  all  payments  above  required  to  bfi  made]  dolkrs. 

[Where  guardian  desires  to  buy]  And  G.  G.,  the  general  guardian  of  the  infant  I.  F.; 
is  hereby  authorized,  assucb,,  to  purchase  ^1  or  ^ny  part  of  said  premises  at  the  sale 
hereby  decreed,  but  in  his  name  of  office  and  for  the  benefit  of  his  ward. 
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.\Where  sale  is  subject  to  jvdgfiieni  liens]  And  it  appearing  to  be  for  the  best  interest 
of  all  parties  interested,  it  is  ordeeed,  that  S£lid  sale  be  made  subject  to  the  hen  of  the 
judgments  hereinabove  specified,  and  hereby  established  [or  specify  any  one  or  more 
judgments,  subject  to  which  the  sale  may  be  made], 

X.  Representative's  Deed. 

This  indenture  [etc.]  witnesseth: 

Whekeas,  on  the  day  of  ,        ,  a  decree  be  .made  and  entered  by  the 

surrogate's  courts  of  the  county  of  ,  in  the  words  and  figures  following,  to  wit: 

[Recite  or  brieflyfTefer  to  the  order  fqr  saie.]  And  Whereas,  the  whole  of  the  premises  de- 
scribed in  the  said  decree  having  accordingly  been  sold  at  pubUc  vendue,  by  the  said 
party  of  the  first  part,  on  the  day  of  ,        ,  at  ,  in  the  county  of  , 

that  being  the  county  where  me  said  premises  are  situated,  due  notice  of  the  time  and 
place  of  holding  such  sale  having  been  given  according  to  law:  And  Whereas,  the  said 
party  of  the  first  part  did  maKe  return  of  his  proceedings  upon  such  order  of  sale  io  the 
said  surrogate  in  pursuance  of  the  said  order,  and  of  the  statute  in  such  case  made  and 
provided:  And  Whereas,  afterward,  the  said  surrogate,  after  examining  the  said  pro- 
ceedings, did  make  an  order  in  the  words  and  figures  following,  to  wit:  [Recite  or  briefly 
refer  to  the  order  of  confirmation,] 

And  Whereas,  the  said  party  of  the  first  part  did,  at  the  said  sale,  sell  to  the  said 
party  of  the  second  part,  he  being  the  highest  bidder  for  the  same. 

Now,  Tikis  INDENTURE  fuither  witnesseth:  That  the  said  party  of  the  first  part,  in 
pursuance  of  the  said  sale,  and  of  the  said  orders, of  the  said  surrogate,  and  in  pursuance 
of  the  statutes  of  this  State  in  such  case  niade  and  provided,  and  also  for  and  in  con- 
sideration of  the  sum  of  dollars,  lawful  money  of  the  United  States  of  America,  to 
him  in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath  bargained,  sold,  and  conveyed,  and  by  these  presents  doth  bargain, 
sell,  and  convey,  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever 
[description  of  property],  together  with  the  privileges  and  appurtenances  thereunto  be- 
longing, or  in  any  way  appertaining,  and  all  the  estate,  right,  and  interest  which  the 
said  B.  M.,  deceased,  at  the  time  of  his  death,  had  of,  in,  and  to  the  same,  free  aiid  dis- 
charged from  aJl  claims  for  dower  of  R.  M.,  widow  of  the  said  B.  M.,  deceased;  sub- 
ject, however,  to  all  charges  by  judgment,  mortgage,  or  otherwise,  upoii  the  lands  so 
sold,  existing  at  tho  time  of  the  death, of  the  said  B.  M.;  to  have  and  to  hold  the  above- 
described  and  conveyed  premises,  with  the  appurtenances  and  all  the  estate,  right  and 
interest  which  the  said  B.  M.  at  the  time  of  his  death,  had  therein,  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever,  as  fully  and  amply  as  the  said  party  of  the 
first  part  might,  could,  or  Ought  to  sell  and  convey  the  samfe,  by  virtue  of  the  orders 
above  recited,  and  of  the  statutes  of  this  State  made  and  provided,  or  otherwise.  In 
Witness  Whereof  [etc.]. 

No.  70. 

Proceedings  for  Voluntary  or  Compulsory  Accounting. 
Note— See  §§  2727  and  2729,  C.  C.  P.,  and  discussion  in  text.    H.  W.  J. 

[§§  1083  ei  seg.] 
I.  Petition  for  Voluniary  Accounting. 

To  the  Surrogate's  [Court]  of  the  county  of  [New  York]: 

The  petition  of  0.  D.,  of  ,  respectfully  Shows: 

I.  That  letters  testamentary  [etc.,— or,  of  administi-ation— eic]  of  A.  B.,  late  of 
,  deceased,  were  granted  to  yOur  petitioner  on  the  day  of  ,        .   That 

the  persons  interested  in  the  estate  of  said  deceased,  as  creditors,  legatees,  next  of  kin,  of 
otherwise,  and  their  places  of  residence,  to  the  best  of  the  knowledge,  information,  and 
belief  of  your  petitioner,  are  as  follows,  to  wit:  [give  names  and  residences  of  persons 
interested  in  the  estate]. 

U.  That  the  names  and  residences  of  the  sureties  in  the  official  bond  of  your  peti- 
tioner are  as  follows:  [stating  them]. 

III.  All  the  above  are  of  fuU  age  and  of  souiid  mind,  except  [state  facts  in  regard  to  any 
who  are  infants,  lunatics,  etc.,  as  in  petition  for  probate.    No.  16]. 
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IV.  That  more  than  twelve  months  have  elapsed  since  said  appointment  [or,  in  case  of 
admifiistrator,  say,  that  a  notice  requiring  all  creditors,  or  persons,  claiming  to  be  cred- 
itors, to  present  their  claims  to  the  petitioner,  has  been  duly  published  according  to  law, 
and  the  period  of  such  publication  has  expired],  and  your  petitioner  is  desirous  of  ren- 
dering an  account  of  all  his  proceedings  to  the  surrogate  of  the  county  of  New  York,  by 
whom  your  petitioner  was  appointed,  and  for  that  purpose  prays  that  a  citation  issue  to 
all  persons  interested  in  the  estate  of  said  deceased,  to  attend  a  final  judicial  settlement  of 
the  account  of  the  proceedings  of  your  petitioner. 

[Date.]  [Signature.] 

[Verification.] 

II.  Citation. 

[See  No.  5,  ante.] 

III.  Waiver  of  Serviee  of  Citation. 

[See  §  108.] 

To  the  Surrogate's  Court  of  the  county  of  New  YoA;: 

C.  D.,  as  executor  under  the  last  will  and  testament  of  A.  B.,  deceased,  having  filed  an 
account  of  his  proceedings  as  such,  we,  the  undersigned,  being  persons  interested  as 
[legatees]  in  the  estate  of  said  A.  B.,  deceased,  do  hereby  severally  waive  the  issue  and 
service  of  a  citation  in  the  above-entitled  matter,  and  consent  that  a  decree  be  made, 
settling  the  account  of  said  C.  D.  as  filed. 

[Date.]  [Sigrwctures.] 

[Acknowledgment  as  of  a  deed.] 

IV.  Petitipn  for  Compulsory  Accounting. 

[Adapt  from  No.  66,  ante.]  , 

V.  Answer  to  Petition  for  Compulsory  .Accounting. 
[Title.] 

The  answer  of  C.  D.,  executor  [or,  administrator]  of  the  wUl  of  A.  B.,  deceased,  to  the 
petition  of  N.  M.  K.,  shows: 

I.  That  on  or  about-  the  day  of  ,  ,  proceeding  was  instituted  in  this 
court  by  this  respondent  for  a  final  judicial  settlement  of  his  accounts  as  executor  of 
A.  B.,  deceased,  to  which  the  petitioner  was  made  a  party,  and  that  such  proceedings 
were  therein  had,  that  on  the  day  of  ,  ,  a  decree  was  duly  entered, 
finally  and  judicially  settling  his  said  accounts,  and  discharging  him  from  all  liability  by 
reason  of  his  acts  as  such  executor. 

II.  That  this  proceeding  was  commenced  after  the  expiration  of  seven  years  from  the 
grant  of  letters  to  this  respondent  [or,  that  the  claim  of  the  petitioner  did  not  accrue 
within  seven  years  before  the  qommenoement  of  this  proceeding,  etc.] 

[Verification.] 

VI.  Order  that  Executor  File  His  Account. 
[Title.] 

The  petition  of  N.  M.  K.,  of  the  city  and  county  of  Los  Angeles  and  State  of  California, 
as  a  legatee  under  the  last  will  and  testament  of  N.  M.  K.,  late  of  the  city,  county,  and 
State  of  New  York,  deceased,  duly  verified,  having  been  heretofore  duly  filed  on  the 
day  of  ,        ,  in  the  above-entitled  proceeding,  praying  for  a  judicial  settle- 

ment of  the  amount  of  G,  R.  K.,  as  executrix  of  the  last  will  and  testament  of  the  said 
N.  M.  K.,  deceased,  stating  that  she  resides  at  Pau,  France,  and  a  citation  having  been 
thereupon  issued  directed  tq^said  executrix  and  served  by  publication  and  requiring  her 
to  show  cause  on  the  day  of  ,        ,  at  half-past  ten  o'clock  in  the  forenoon 

of  that  day,  before  the  said  surrogate,  at  the  said  surrogate's  court,  held  at  the  county 
courthouse  in  the  said  city  of  New  York,  why  she  should  not  render  and  settle  her  said 
account,  and  the  said  N.  M.  K.  having  appeared  at  the  said  time  and  place  by  W.  M.  S., 
Esq.,  his  attorney,  no  one  appearing  for  the  said  executrix  [or,  if  the  executrix  presents  a 
cross-petition  for  a  voluntary  accounting  under  §  ^7^8  of  the  Code,  say:]  and  the  said  execu- 
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trix  having  also  appeared  at  said  time  and  place  by  P.  &  B.,  Esqrs.,  her  attorneys,  and 
having  presented  and  offered  to  file-  a  written  petition,  duly  verified,  praying  that  her 
account  may  be  judicially  settled,  and  that  the  proper  persons  as  prescribed  by  statute 
may  be  cited  to  attend  such  settlement: 

Now,  on  motion  of  P.  &  B.,  attorneys  for  said  executrix,  after  hearing  W.  M.  S.,  Esq., 
attorney  for  said  petitioner,  in  opposition  thereto,  it  is  hereby 

Ordered,  that  the  said  C.  R.  K.  render  and  file  an  account  of  her  proceedings  as 
executrix  of  the  last  will  and  testament  of  N.  M.  K.,  deceased,  on  or  before  the 
day  of  ,         ,  at  half-past  ten  o'clock  in  the  forenoon,  at  the  said  surrogate's  court 

in  the  courthouse  in  the  said  city  of  New  York,  for  the  purpose  of  accounting  her  as  said 
executrix. 

VII.  Order  lo  Show  Cause  why  an  Intermediate  Account  should  not  he  Rendered. 

[Title.] 

It  appearing  to  me  that  the  last  will  and  testament  of  said  decedent  was  duly  admitted 
to  probate  by  the  surrogate's  court  of  the  county  of  New  York,  on  the  day  of 

,         ,  and  that  letters  testamentary  thereon  were,  on  the  day  of  , 

,  duly  issued  to  E.  G.,  of  said  county  of  New  York  [or,  that  letters  of  administration 
on  the  goods,  chattels,  and  credits  uf  the  said  decedent  intestate  were  duly  issued  by  the 
surrogate's  court,  etc.],  executor  named  in  said  will,  and  that  no  account  of  the  proceed- 
ings of  said  executor  has  ever  been  filed  by  the  said  executor,  and  that  eighteen  months 
have  elapsed  since  the  said  letters  were  issued,  and  that  no  special  proceeding  upon  a 
petition  for  a  judicial  settlement  of  the  accounts  of  said  executor  or  otherwise  is  pending: 

I  DO  HEREBY  ORDER  AND  DIRECT  that  the  said  exccutor  show  cause  before  rne,  at  the 
said  surrogate's  court,  held  at  the  county  courthouse,  in  the  city  of  New  York,  on  the 
day  of  ,        ,  at  half-past  ten  o'clock  in  the  forenoon  of  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  he  should  not  render  an  intermediate  account 
of  his  proceedings  as  executor  as  aforesaid,  and  that  a  citation  be  issued  to  him  for  that 
purpose. 

VIII.  Order  Discharging  Order  to  Show  Cause  why  Intermediate  Account  should  not  be 

Filed. 
[TiUe.] 

A  citation  in  pursuance  of  an  order  duly  made  by  me  as  surrogate  of  the  city  and 
county  of  New  York  having  been  duly  issued,  requiring  E.  G.,  as  executor  of  the  last  will 
and  testament  of  L.  R.,  deceased,  to  show  cause  before  me  as  such  surrogate  why  he 
should  not  render  an  intermediate  account  of  his  proceedings"  as  such  executor,*  and 
good  cause  having  been  then  shown,  why  such  account  should  not  be  rendered  [or,  ij 
account  has  been  filed,  recite  that  fact,  as  thus:]  and  such  account  having  been  filed,  and  it 
appearing  to  me  sufficient. 

It  is  ORDERED,  that  the  said  order  and  citation  to  show  cause  be  and  the  same  arc 
hereby  discharged. 

[Signature,] 
Surrogate. 
IX.  Order  for  Intermediate  Account. 
[Title.] 

[As  in  the  preceeding  form  to  the  *,  continuing]  and  said  citation  having  been  served 
upon  the  said  executor,  E.  G.,  as  appears  by  due  proof  of  service  thereof  filed  therein, 
and  he  having  failed  to  appear  or  render  such  account  of  proceedings  as  executor  afore- 
said, or  to  show  cause  why  he  should  not  render  the  same,  and  he  not  having  presented  a 
petition  as  prescribed  in  section  2729  of  the  Code  of  Civil  Procedure,  I  do  hereby  order 
and  direct  the  said  E,.  G.,  as  executor  as  aforesaid,  to  render  and  file  an  intermediate  ac- 
count of  his  proceedings  as  such  executor,  within  da.ys  from  the  date  hereof,  and 
to  attend  before  me  at  said  surrogate's  court,  on  the  da:y  of  ,  ,  and  from 
time  to  time  for  that  purpose,  and  in  case,  of  disobedience  of  this  order  a  warrant  of 
attachment  will  issue  against  him. 

X.  StetemenJ  of  Account. 

To  the  Surrogate  of  the  county  of  New  Yorki- 

I,  C.  D.,  of  ,  do  render  the  following  account  of  ^py  proceedings  as  [executor, 

etc.],  of  A.  B.,  deceased:  On  the  day  of  ,         ,  letters  [testamentary]  were 
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issued  to  me.    On  the  day  of  ,        ,  I  caused  an  inventory  of  the  personal 

estate  of  the  deceased  to  be  filed  in  this  office,  which  personal  estate  therein  set  forth 
amounts,  by  appraisement  of  the  appraisers  duly  appointed,  to  dollars. 

Schedule  A,'  hereto  annexed,  contains  a  statement  of  all  the  property  contained  in 
said  inventory,  sold  by  me  at  public  or  private  sale,  with  the  prices  and  manner  of  sale; 
which  sales  were  fairly  made  by  me,  at  the  best  prices  that  could  then  be  had  with  due 
diligence,  as  I  then  believed;  it  also  contains  a  statement  of  all  the  debts  due  the  said 
estate  and  mentioned  in  said  inventory,  which  have  been  collected,  and  also  of  all  interest 
for  moneys  received  by  me,  for  which  I  am  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  debts  in  said  inventory  men- 
tioned, not  collected  or  collectible  by  me,  together  with  the  reasons  why  the  same  have 
not  been  collected  and  are  not  collectible;  and  also  a  statement  of  the  articles  of  personal 
property  mentioned  in  said  inventory  unsold,  and  the  reasons  of  the  same  being  unsold, 
and  their  appraised  value;  and  also  a  statement  of  all  property,  mentioned  therein,  lost 
by  accident,  without  any  wilful  default  or  negligence,  and  the  cause  of  its  loss  and  ap- 
praised value.  No  other  assets  than  those  in  said  inventory,  or  herein  set  forth,  have 
come  to  my  possession  or  knowledge,  and  all  the  increase  or  decrease  in  the  value  of  any 
assets  of  said  deceased  is  allowed  or  charged  in  said  Schedules  A  and  B. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all  moneys  paid  by  me  for  funeral 
and  other  necessary  expenses  for  said  estate,  together  with  the  reasons  and  objects  of 
such  expenditure. 

[On  or  about  the  day  of  ,  in  the  year  ,  I  caused  a  notice  for  claim- 

ants to  present  their  claims  against  the  said  estate  to  us  within  the  period  fixed  by  law, 
and  at  a  certain  place  therein  specified,  to  be  published  in  two  newspapers,  according  to 
law,  for  six  months,  pursuant  to  an  order  of  the  surrogate  of  the  county  of  New  York, 
to  which  order,  notice,  and  due  proof  of  pubUcation  herewith  filed,  I  refer  as  part  of  this 
account.]" 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all  the  claims  of  creditors  pre- 
sented to  and  allowed  by  me,  or  disputed  by  me,  and  for  which  a  judgment  or  decree 
has  been  rendered  against  me,  together  with  the  names  of  the  claimants,  the  general 
nature  of  the  claim,  its  amount,  and  the  time  of  the  rendition  of  the  judgment;  it  also 
contains  a  statement  of  all  moneys  paid  by  me  to  the  creditors  of  the  deceased,  and  their 
names,  and  the  time  of  such  payment. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all  moneys  paid  to  the  legatees, 
widow,  or  next  of  kin  of  the  deceased. 

Schedule  F,  hereto,  annexed,  contains  the  names  of  aU  persona  entitled  as  widow, 
legatee,  or  next  of  kin  of  the  deceased,  to  a  share  of  his  estate,  with  their  places  of  resi- 
dence, degree  of  relationship,  and  a  statement  of  which  of  them  are  minors,  and  whether 
they  have^ny  general  guardian,  and  if  so,  their  names  and  places  of  residence,  to  the 
best  of  my  knowledge,  information,  and  belief. 

Schedule  G,  hereto  annexed,  contains  a  statement  of  all  other  facts  affecting  my  ad- 
ministration of  said  estate,  my  rights,  and  those  of  others  interested  therein. 

I  charge  myself  as  follows: 

With  amount  of  inventory $ 

With  amount  of  increase,  as  shown  by  Exhibit  A 

I  credit  myself  as  follows: 

With  amount  of  loss  on  sales,  as  per  Schedule  B $ 

With  amount  of  debts  not  collected,  as  per  Schedule  B 

With  amount  of  Schedule  C 

With  amount  of  Schedule  D 

With  amount  of  Schedule  E 

Leaving  a  balance  of $ 

to  be  distributed  to  those  entitled  thereto,  subject  to  the  deductions  of  the  amount  of  my 

1  This  and  the  other  schedules  described  in  the  statement  of  account  are  not  applicable,  of  courae,  to  all 
cases,  as  accounts  must  greatly  vary  in  the  nature  of  their  contents;  but  indicate,  in  general,  the  kind  of 
information  which  the  account  and  schedules  should  disclose. 

2  This  allegation  is  not  necessary,  as  a  failure  to. publish  notice  to  creditors  is  not  a  bar  to  a  judicial  set- 
tlement of  the  representative's  account.  In  proceedings  for^ compulsory  accounting,  an  order  should  be 
entered,  preliminary  to  issuing  citation,  to  the  following  effect:  It  is  ordered,  that  said  C.  D.  render  an 
account  of  his  proGeedings  las  executor  of  the  will]  of  said  A.  B.  to  this  court,  on  the  day  of  , 

,  at  o'clock  in  the  noon,  and  Hie  the  same  herein  on  or  before  that  time;  and  that 

the  said  C.  D.  personally  be  and  appear  before  said  surrogate  at  that  time,  and  attend  from  time  to  time 
for  the  purpose  of  said  account,  as  the  surrogate  may  decide;  and  that,  in  case  of  disobedience  to  this  order, 
an  attachment  may  issue  against  him. 
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commissions,  and  the  expenses  of  this  accounting.    The  said  schedules,  which  are  sev- 
erally signed  by  me,  are  part  of  this  account.  »  ,  i,  ^ 

[Signatwei] 

XI.  Oath  to  Accounts. 

[Title  and  Venue.] 

I,  C.  D.,  executor  of  A.  B.,  being  duly  sworn,  say,  that  the  charges  made  in  the  fore- 
going account  of  proceedings,  and  schedules  annexed,  for  mone3's  paid  by  me  to  cred- 
itors, legatees,  and  next  of  kin,  and  for  necessary  expenses,  are  correct:  that  I  have  been 
charged  therein  all  the  interest  for  moneys  received  by  me  and  embraced  in  said  account, 
for  which  I  am  legally  accountable;  that  the  moneys  stated  in  said  account  as  collected, 
were  aU  that  were  collectible,  according  to  the  best  of  my  knowledge,  information,  and 
belief,  on  th6  debts  stated  in  such  account  at  the  time  of  this  settlement  thereof;  that 
the  allowances  in  said  account  for  the  decrease  of  the  value  of  any  assets,  and  the  charge 
therein,  for  the  increase  in  such  value,  are  correctly  made;  and  that  I  do  not.know  of 
any'  error  in  said  account,  or  anything  omitted  therefrom,  which  may  in  any  wise  pre- 
judice the  rights  of  any  party  interested  in  said  estate.  And  deponent  further  says,  that 
the  sums  under  twenty  dollars,  charged  in  the  said  account,  for  which  no  vouchers  or 
other  evidences  of  payment  are  produced,  or  for  which  he  may  not  be  able  to  produce 
Vouchers  or  other  evidences  of  payment,  have  actually  been  paid  and  disbursed  by  him 
as  charged;  and  that  said  account  contains,  to  the  best  of  my  knowledge  and  belief,  a  full 
and  true  statement  of  all  my  receipts  and  disbursements  on  account  of  the  estate  of  said 
decedent,  and  of  all  money  and  other  property  belonging  to  said  estate  which  have  come 
into  my  hands,  or  which  have  been  received  by  any  other  person  by  my  order  or  amthority 
for  my  use,  and  that  I  do  not  know  of  any  error  or  omission  in  tae  account  to  the  pre- 
judice of  any  creditor  of,  or  person  interested  in,  the  estate  of  the  decedent. ,  ,  . 

[Jurat.]  [Signature.] 

XII.  Answer  Containing  Objections  to  Account.'- 

[Tide.] 

3.  K.  and  L.  M.  [next  of  kin — or,  legatees  named  in  the  will^or  otherwise  as  interested — 
of  said  deceased],  contesting  the  account  filed  by  C.  D.,  administrator  of  the  estate  [or, 
executor,  ejc.],  of  said  deceased,  allege  that  the  said  account  is  erroneous,  in  that  it  fails 
to  charge  the  executor  with  the  following  items: 

First.  An  item  of  ,  dollars^  a  claim  against  the  said  executor,  for  a  debt  owing  to 
the  deceased  in  his  lifetime. 

Second.  The  proper  sum  received  or  chargeable  against  said  executor  for  interest. 

That  the  said  account  is  further  erroneous  in  the  following  particulars: 

First.  That  the  item  of  dollars,  for  funeral  expenses,  is  extravagatit,  and  not 

according  to  the  station  of  the  deceased.  ' 

Second.  That  the  item  of  paid  to  R.  S.  is  erroneous,  in  that  the  pretended  claim 

was  not  due,  and  was  barred  by  the  statute^of  limitations.    [And  so  continue.] 

[Signature  of], 

[Date.]  Attorney. 

XIII.  Affidavit  for  Ord^  Directing  Executor  to  Attend. 

[Title  and  Venue.] 

N.  R.,  being  duly  sworn,  says:  That  he  is  one  of  the  attorneys  fcr  the  petitioner  herein ; 
that  this  is  a  proceeding  to  compel  an  accounting  by  M.  L.,  as  executor  of  B.  R.  L., 
deceased;  that  deponent  procured  an  order  of  this  court  dated  on  the  i  day  of 
,  ,  requiring  said  M.  L.  to  file  his  account  as  such  executor,  and  the  same  was, 
on  'the  day  of  ,        ,  duly  served  upon  him;  that  pursuant  to  said  order, 

said  account  was  duly  filed  on  the  day  of  ,        ,  to  which  objections  were 

filed  by  deponent  on  the  day  of  ,        ,  that  the  proceeding  has  now  been 

set  down  peremptorily  for  hearing  for  the  day  of  ,        ,  but  said  accounting 

party  refuses  to  attend  upon  the  hearing,  as  deponent  is  informed,  unless  ordered  to  do 
so  by  this  court  [as  appears  by  the  annexed  letters  from  his  counsel].  Deponent,  there- 
fore, asks  for  an  order  requiring  the  attendance  of  said  accounta  it  upoh  the  hearing. 

[Jural.]  [Signature.] 

i  In  New  York  county  a  copy  of  these  objections  should  be  served  on  the  attorney  for  the  accounting 
party. 
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XIV.  Order  Directing  Executor  to  Attend. 
[TiOe.] 

On  reading  and  filing  the  annexed  affidavit  and  on  motion  of  N.  R.,  attorney  for  the 
petitioner, 

Okderbd,  that  executor  of  B.  R.  L.,  deceased,  attend  at  the  surrogate's  court,  to  be 
held  at  the  Hall  of  Reiwrds  in  the  city  of  New  York,  on  the  day  of  ,        ,  at 

10:30  o'clock  in  the  forenoon,  to  be  examined  under  oath  touching  his  receipts  and  dis- 
bursements, or  touching  any  other  matter  relating  to  the  above  estate,  and  his  account 
heretofore  filed  herein. 

[May  add  clause  as  to  mode  and  sufficiency  of  service.]  [Signature.] 

-    j ,  XV.  Order  of  Reference. 

[Title.] 

The  said  C.  D.,  executor  aforesaid,  having  filed  his  account,  and  objections  thereto 
having  been  also  filed;  and  the  pairties  in  interest  appearing. 

Orpebbd,  1.  That  the  said  account  be  referred  to  J.  K.,  Esq.,  and  he  is  hereby 
apppinted  referee  to  (jxamine  said  account  [and  to  hear  and  determine  the  question 
arising  upon  the  settlement  of  said  account]. 

2.  That  the-hearing  be  had  before  said  referee,  at  such  time  and  place,  iri  the  city  of 
New  York,  as  he  shali  appoint,  and  upon  due  notice  to  all  parties  who  have  appeared 
herein;  and  make  report  of  his  proceedings  and  determination  to  this  court,  with  all 
convenient  speed,  and  on  the  coming  in  of  said  report,  notice  is  to  be  given  to  the  parties 
that  have  appeared,  of  motion  to  be  made  before  the  surrogate  on  the  question  of  con- 
firming such  report,  or  for  such  other  or  further  oider  as  may  be  proper. 

XVI.  Referee's  Report.^ 
[Title.] 

I,  the  subscriber,  referee  appointed  by  the  surrogate  of  the  county  of  New  York,  to 
exairiine  the  accounts  of  C.  D.,  administrator  of  the  estate  of  A.  B.,  deceased,  and  to  hear 
and  determine  all  questions  arising  on  the  settlement  thereof,  do  hereby  respectfully 
report  that  I  have  exa;nined  the  said  accounts,  and  have  been  attended  upon  said  exam- 
ination by  the  said  administrator  and  by  J.  B.,  the  widow  of  the  said  deceased,  and  by 
C.  F.,  the  guardian  ad  litem  of  the  minor  children  of  the  said  deceased,  and  by  P.  B.,  on 
the  part  of  the  executrix  of  F.  C,  deceased,  a  creditor;  that  I  have  heard  the  proofs  and 
allegations  of  the  parties  and  after  due  deliberation  do  find  the  following  facts  and  con- 
clusions [here  set  forth  findings,  separately  stated  and  numbered  as  to  each  item  of  the  accounts 
objected  to]. 

[Date.]  [Signature.] 

XVII.  Report  of  Special  Guardian. 
[Title.] 

I,  E.  S.,  heretofore  appointed  the  special  guardian  of  the  infants,  M.  I.  N.,  J.  B.  N., 
and  K.  G.  N.,  for  the  purpose  of  appearing  for  them  and  protecting  their  rights  and  in- 
terests in  this  proceeding,  do  hereby  respectfully  report  that  I  have  examined  the  ac- 
counts of  W.  H.  G.,  as  executor  of  [or,  as  trustee  for  A.  B.,  under]  the  last  will  and  tes- 
tament of  F.  C.  G.,  deceased,  and  that  the  same  are  in  all  respects  correct,  so  far  as  they 
affect  the  interests  of  the  said  infants.  ' 

Dated,  J  )         ■  < 

[Authentication  as  in  a  deed.] 

<  XVIII.  Exceptions  to  Referee's  Report. 

[Title.] 

The  contestant,  I.  W.  S.,  excepts  to  the  report  of  J.  K.,  Esq.,  referee  herein,  dated  and 
filed  the  day  of  ,        ,  ia  the  following  respects: 

I.  To  the  first  conclusion  of  law,  that  the  account  of  G.  D.,  the  [executor],  presented 
before  him,  and  by  him  examined,  was  correct  and  just,  and  that  the  sum  of  should 
be  credited  and  allowed  as  charged  in  said  account.  Whereas,  he  should  have  found  and 
reported  that  [etc.]. 

II.  To  the  refusal  of  the  said  referee  to  find  and  report  that  the  said  C.  D.,  executor, 
etc.,  was,  and  is,  indebted  to  said  estate  for  [etc.,  stating  details]. 

[Date.]        ,  [Signature.] 

1  In  New  York  county  the  referee's  report  will  be  confirmed,  of  course,  unless  exceptions  are  filed, within 
eight  days  after  written  notice  of  filing  and  a  copy  of  the  report  has  been  served  upon  the  opposing  party, 
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.  XIX.  Motion  to  Confirm  Referees  Report. 

[Title.] 

Take  notice,  that  upon  the  report  of  the  referee  herein,  and  upon  all  the  papers  filed 
and  proceedings  had  in  this  matter,  a  motion  will  be  made  at  a  surrogate's  court,  to  be 
held  [etc.],  for  an  order  confirming  said  report,  and  also  for  a  decree  judicially  settling 
the  account  of  said  [executor],  and  directing  distribution  to  the  parties  entitled  thereto, 
and  for  such  further  or  other  order  or  decree  herein  as  may  be  just  and  proper. 

XX.  Affidavit  of  Regularity  to  Obtain  Decree  where  there  is  no  Contest. 

[Title  and  Venue.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  attorney  for  the  executor  of  the  above- 
named  decedent;  that  all  the  parties  to  this  proceeding  have  been  duly  cited  or  have  duly 
waived  the  issuance  and  service  of  a  citation,  approved  the  accounts  filed  herein,  and 
consented  to  the  entry  of  a  decree  approving  and  settling  the  same,  in  the  manner  and  - 
form  following,  to  wit: 

[As  to  service  on  adults  and  infants:]  I.  By  service  of  a  copy  of  the  citation  issued 
herein  upon  the  following  persons,  in  the  manner  prescribed  by  the  Code  of  Civil  Pro- 
cedure, as  more  fully  appears  by  the  proof  of  service  thereof,  made  in  the  manner  and 
form  prescribed  by  law,  and  filed  herein  on  the  day  of  ,        ,  viz. :  [here  stale 

the  names  of  the  persons  served,  and  when  and  where  the  service  took  place.] 

[Nonresidents:]  II.  By  service  thereof  without  the  State,  or  by  publication  in  pur- 
suance of  an  order,  made  herein  on  the  day  of  ,  ,  under  the  Code  of  Civil 
Procedure,  as  more  fully  appears  by  the  proof  of  service  thereof,  made  in  the  manner 
prescribed  by  law  and  filed  herein  on  the  day  of  ,  ,  viz.:  [stating  names, 
etc.]. 

[Parties  who  waive  or  consent:]  III.  Personally,  or  by  attorney,  by  duly  exeou);ed 
waivers  of  the  issuance  and  service  thereof,  containing  an  approval  of  the  account  filed 
herein  and  a  consent  to  the  entry  of  a  decree  approving  and  settling  the  same,  and  filed 
herein  on  the  day  of  ,        ,  by        . 

IV.  That  no  notice  of  appearance  has  been  filed  herein,  except  by  [stating  them]. 

V.  That  all  of  the  persons  named  above  are  of  full  age  and  sound  mind  excepting  those 
hereinbefore  stated  to  be  otherwise,  and  comprise  all  the  parties,  as  deponent  verily 
believes,  who  have  any  interest  in  this  proceeding.' 

[Jurat.] 

XXI.  Decree  Settling  Account  and  Ordering  Distribution. 

[Tide.] 

C.  D.,  the  executor  [etc.],  having  heretofore  made  application  to  the  surrogate  of  the 
county  of  ,  Tor  a  judicial  [or,  final]  settlement  of  his  account  as  such  executor,  and 

a  citation  having  been  thereupon  issued,  pursuant  to  statute,  directed  to  all  persons 
interested  in  the  estate  of  said  deceased,  citing  and  requiring  them  and  each  of  thepi 
personally,  to  be  and  appear  before  the  said  surrogate,  at  his  office  in  ,  on  the 

day  of  ,  ,  at  eleven  o'clock  in  the  forenoon  of  that  day,  then  and  there 
to  attend  such  judicial  settlement;  and  the  said  citation  having  been  returned,  with  proof 
of  the  due  service  thereof  on  [naming  the  person];  and^the  said  executor  having  appeared 
on  the  return  day  of  said  citation,  in  person,  and  by  [give  appearances];  and  the  said 
executor  having  rendered  his  account,  under  oath,  before  the  said  surrogate,  and  the 
said  account  having  been  filed,  together  with  the  vouchers  in  support  thereof,  and  no 
objection  having  been  made  to  the  said  account  [or,  objections  to  the  said  account  having 
been  filed  by  J.  B. — and  recite  reference,  if  any,  and  referee's  report  and  exception];  and 
the  said  matter  having  been  duly  adjourned  to  this  day,  the  said  surrogate,  after  having 
examined  the  said  account  and  vouchers,  now  here  finds  the  state  and  condition  of  the 
said  account  to  be  as  stated  and  set  forth  in  the  following  summary  statement  thereof, 
niade  by  the  said  surrogate  as  finally  settled  and  adjusted  by  him,  to  be  recorded  with 
and  taken  to  be  a  part  of  the  decree  in  this  matter,  to  wit: 

A  summary  statement  of  the  account  of  C.  D.,  executor  [etc.],  made  by  the  surrogate 
as  filially  settled  and  allowed. 

The  said  executor  is  chargeable  as  follows:  [adapt  from  summary  as  in  No.  7S,  IX.]. 

1  Where  a  person  cited  is  an  infant,  a  lunatic,  an  habitual  drunkard,  or  for  any  cause,  mentally  incapable 
adequately  to  protect  his  rights,  it -must  so  appear  in  the  affidavit.  The  age  of  the  infant  must  also  be 
stated. 
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And  it  appearing  that  the  said  [executor]  has  fully  accounted  for  all  the  moneys  and 
property  of  the  estate  of  said  deceased,  which  have  come  into  his  hands  as  such  executor, 
and  his  account  having  been  adjusted  by  the  said  surrogate,  and  a  summary  statement 
of  the  same  having  been  made  as  above  and  herevsath  recorded,  it  is  hereby  Ordered, 
ADJUDGED,  AND  DECREED,  that  the  Said  account  be,  and  the  same  is  hereby,  finally  and 
judicially  settled  and  allowed  as  filed  and  adjusted. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  out  of  the  balance  so 
found,  as  above,  remaining  in  the  hands  of  the  said  executor,  he  retain  the  sum  of- 
dollars  for  the  commissions  to  which  he  is  entitled  on  this  accounting;  and  that  he  pay 
into  this  court  the  sum  of  dollars  for  the  expenses  of  this  accounting. 

[In  case  a  distribution  of  the  fund  is  also  desired,  continite  as  follows:] 

And  it  is  further  ordered,  that,  out  of  said  balance,  the  said  executor  invest  and 
keep  invested  the  sum  of  $30,000,  in  bonds  secured  by  mortgages  of  real  estate  in  the 
city  of  New  York,  the  income  thereof  to  be  paid  to  C.  B.,  the  widow  of  said  testator, 
during  her  natural  life,  pursuant  to  the  directions  and  provisions  of  the  said  will  of  the 
said  testator;  and  after  the  death  of  the  said  widow,  that  the  said  executor  distribute 
the  said  principal  sum  in  the  manner  directed  in  and  by  the  said  last  will  and  testament. 

And  it  is  further  ordered,  that  the  said  executor  pay  to  R.  B.,  a  son  of  the  said 
testator,  the  sum  of  dollars,  which,  with  the  sum  of  $4,600  heretofore  received 

by  him,  will  be  in  full  of  his  share  of  the  residuary  estate  of  the  said  testator,  distributa^ 
ble  upon  this  accoimting  [and  so  on]. 

[If  upon  a  final  accounting,  say:]  And  it  is  further  ordered,  that  upon  so  doing  he 
be  discharged  as  executor  of  the  last  will  and  testament  of  A.  B.,  deceased,  and  freed  of 
and  from  all  responsibUity  to  any  person  interested  in  said  wiU  on  account  of  his  acts 
and  doings  thereunder.^ 

[Signature.] 
Surrogate. 

XXII.  Discharge  of  Representative. 

Whereas,  on  the  day  of  ,  ,  C.  D.  was  duly  appointed  the  executor 

of  the  last  will  and  testament  of  A.  B.,  late  of  the  county  of  ,  deceased,  and  who 

departed  this  life  on  the  day  of  ,  ,  and  which  said  last  will  and  testa- 

ment was  duly  admitted  to  probate  by  the  surrogate  of  the  county  of  aforesaid, 

on  the  day  of  ,  ,  and  by  him  recorded  in  his  office;  and 

Whereas,  Since  said  C.  D.  was  so  appointed  such  executor  he  has  duly  settled  with 
and  paid  to  the  undersigned,  one  of  the  legatees  named  in  said  will,  his  request,  legacy, 
and  distributive  share  of  the  estate  of  said  deceased,  and  is  desirous  of  being  discharged 
from  said  trust. 

Now,  therefore,  I,  the  undersigned  R.  S.,  being  of  full  age,  in  consideration  of  the 
aforesaid  premises  and  of  the  sum  of  dollars,  to  me  in  hand  paid  by  the  said  C.  D., 

as  such  executor,  as  aforesaid,  the  receipt  whereof  I  do  hereby  acknowledge,  I  do  hereby 
forever  release  and  discharge  said  C  D.  as  such  executor,  of  and  from  all  claims,  demands, 
and  liabilities  of  every  name  and  nature  to  me  by  reason  of  any  and  all  matters  in  any 
way  relating  to  said  executorship. 

And  to  this  end  I  do  hereby  request,  authorize,  and  empower  the  surrogate  of  said 
county  of  ,  upon  filing  this  instrument  in  writing,  to  enter  in  his  book  of  minutes 

the  proper  order  or  decree,  fully,  finally,  and  in  all  things  releasing  and  discharging 
said  C.  D.  as  such  executor,  as  aforesaid,  of  and  from  all  claims,  demands,  and  liability 
of  every  name  and  nature  to  me  by  reason  of  any  and  all  matters  in  any  way  relating 
to  said  executorship. 

In  Witness  Whereof  [etc.], 

XXIII.  Accounting  of  Testamentary  Trustees. 

I.  Petition. 
[Title.] 
To  the  Surrogate  of  the  county  of 

The  petition  of  A.  B.  and  C.  D.,  trustees  for  Y.  Z.,  under  the  will  of  M.  N.,  deceased, 
respeietfuUy  shows: 

I.  That  under  and  by  virtue  of  the  will  of  M.  N.,  late  of  the  county  of  ,  deceased, 

1  For  various  directions  as  to  disposal  of  assets,  see  ajUe,  §§  1006  et  seq. 
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duly  admitted  to  probate  by  the  surrogate's  court  of  the  county  of  ,  the  said  testa- 

tor gives  to  your  petitioners;  who  are  [the  only  two]  the  executors  named  in  said- will, 
who  have  qualified  as  such  [here  state  the  hequesl  in  trust,  e.  g.,  thus],  all  his  personal 
estate,  not  otherwise  effectually  disposed  of,  in  trust,  to  divide  the  same  into  as  many 
shares  of  equal  value  as  the  said  testator  had  children  living  at  the  time  of  his  decease, 
and  to  set  apart  one  of  such  shares  for  each  child,  to  receive  the  interest  and  income  of 
each  share,  and  to  apply  the  same  to  the  use  of  such  child  during  his  or  her  natural  life. 
And  the  said  testator,  by  his  said  will,  further  gives  to  your  petitioners  all  his  real  es- 
tate, not  otherwise  ieffectually  disposed  of,  in  trust,  to  receive  the  rents,  issues,  arid  prof- 
its thereof,  and  apply  the  same,  deducting  all  just  and  lawful  charges  after  the  decease 
of  the  testator's  wife,  in  equal  parts,  to  the  use  of  each  of  his  children,  living  at  his  de- 
cease, during  his  or  her  natural  Ufe. 

II.  That  testator's  wife  died  on  the  day  of:  ,  ,  and  said  testator 
left  him  surviving  three  children  only,  one  of  whom  is  Y.  Z.,  who  is  the  only  person  en- 
titled, either  absolutely  or  contingently,  by  the  terms  Of  the  will  or  by  operation  of  law, 
to  share  in  the  fund  or  in  the  proceeds  of  the  property  held  by  your  petitioners  as  a  part 
of  their  said  trust. 

III.  That  in  the  latter  part  of  the  year  ,  your  petitioners,  as  executors  of,  and 
trustees  under,  the  will  of  the  said  M.  N.;  deceased,  rendered  to  the  surrogate  of  the 
county  of  ,  a  full  account  of  their  proceedings  as  such  executors  and  trustees, 
to  the  day  of  ,  ,  and  including  all  their  proceedings,  to  said  date,  with 
respect  to  both  the  real  and  personal  estate  of  said  testator,  and  that  a  decree  of  said 
surrogate's  court  judicially  settling  said  account,  was  duly  made  and  entered  on  the 

day  of  ,  ;  and  that  in  and  by  said  decree,  your  petitioners  were  directed 

t  to  set  apart  and  invest,  as  trustees  for  testator's  son,  the  above-named  Y.  Z.,  certain 
assets  and  securities  in  said  decree  mentioned,  and  amounting  in  the  aggregate  to  the 
sum  of  dollars,  and  hold  the  said  assets,  securities,  and  cash  so  set  apart,  upon 

the  trust  contained  in  and  established  by  the  fifth  paragraph  of  said  will  of  the  decedent, 
for  the  benefit  of  the  said  Y.  Z.,  as  one  of  the  surviving  children  of  the  said  decedent. 

IV.  That  immediately  upon  the  entering  of  said  decree,^  your  petitioners  invested, 
as  trustees  for  the  above-mentioned  Y.^  2.,  the  assets  and  securities  in  said  decree  men- 
tioned, and  have  so  held  the  same  ff  upon  the  trust  for  his  benefit,  as  provided  for  by 
the  above-mentioned  provision  of  the  la,st  will  and  testament  of  the  said  M.  N.,  deceased, 
relative  to  his  personal  estate,  and  have  also  continued  to  execute  the  above-mentioned 
trust  for  his  benefit  in  the  real  estate  of  the  said  testator. 

V.  That  your  petitioners,  as  trustees  of  the  said  trusts,  for  the  said  Y.  Z.,  in  the  real 
estate  of  the  said  testator,  as  well  as  in  the  personalty  set  apart  by  said  decree,  desire 
to  render  an  account  of  all  their  proceedings  as  such  trustees,  from  the  date  of  the  above- 
mentioned  account  and  decree  to  and-  including  the  day  of  ,  ,  . 

VI.  That  the  only  person  in,terested  in  such  a  proposed  accounting  of  your  petitioners 
is  the  above-named  Y.  Z.,  a  resident  of  the  city,  county,  and  State  of  New  York,  but 
at  present  temporarily  .absent,  iiv  Europe,    , 

Whbbbpobb,  your  petitioners  pray  that  their  account  of  their  said  proceedings,  as 
such  trustees,  may  be  judicially  settled,  and  that  [names]  may  be  cited  to  attend  such 
settlement. 

[Date.]  [Signature.] 

[Verification.] 

II.  Account  of  Proceedings. 
[Title.] 

We,  A.  B.  and  C.  D.,  trustees  of  Y.  Z.,  under  the  will  of  M.  N.,  hereby  render  the 
following  account  of  our  proceedings,  as  such  trustees,  down  to  the  day  of  , 

I.  By  the  decree  of  the  surrogate's  court  of  the  county  of  ,  made  and  entered 
on  the  day  of  ,  ,  in  the  matter  of  our  final  accounting  as  executors 
of,  and  trustees  under,  the  will  of  the  said  M.  N.  deceased,  we,  as  such  executors,  were 
directed  [continue  as  in  previous  form  from  dagger  in  par.  Ill,  to  the  dovhle  dagger  in  par. 
IV,  thence  continuing],  and  the  same  Or  so  much  thereof  as  are  held  by  us,  constitute 
the  capital  of  the  said  trust  for  Y.  Z.,  as  is  more  fully  shown  in  the  schedule  of  assets 
hereto  annexed. 

II.  In  addition  to  the  above-mentioned  trust,  said  will  further  gives  all  testator's 
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real  estate  to  his  qualified  executors  in  trust,  to  receive  rents,  issues,  and  profits  thereof, 
and  after  death  of  testator's  wife,  which  occurred  in  ,  ,  to  apply  the  same, 

after  deducting  all  just  and  lawful  charges,  in  equal  parts,  to  the  use  of  his  children 
living  at  his  decease,  during  their  respective  lives,  and  of  which  said  children  three  were 
living  at  the  time  of  testator's  death,  and  are  now  living,  one  of  whom  is  the  above- 
mentioned  Y.  Z.  And  in  the  above-mentioned  accounting,  on  which  the  decree  of  De- 
cember, ,  was  entered,  is  included  a  full  account  of  all  our  proceedings  to  the 
said  day  of  December,  ,  relative  to  said  real  estate  trust  for  the  said  Y.  Z.; 
and  the  following  account  embraces  all  our  proceedings  as  trustees,  as  well  of  the  per- 
sonalty as  of  the  realty  of  the  above-mentioned  trusts  for  the  said  Y.  Z.,  from  the  said 
day  of  ,  ,  to  and  including  the  day  of  ,  .  ' 
[Here  will  follow  schedules,  for  instance,  as  follows:] 

Schedules  A,  hereto  annexed,  contain  a  statement  of  all  rents,  interest,  or  other  in- 
come belonging  to  the  said  trust  for  the  benefit  of  the  said  Y.  Z.,  received  by  us,  as 
trustees  of  the  said  trust,  during  the  period  of  time  embraced  in  this  accounting — that 
is  to  say: 

Schedule  A,  No.  1,  contains  a  statement  of  all  interest  or  other  income  from  personal 
estate  received  or  collected  by  us. 

Schedule  A,  No.  2,  contains  a  statement  of  all  rents  from  leasehold  premises  received 
or  collected  by  us. 

Schedule  A,  No.  3,  contains  a  statement  of  all  other  rents  received  or  collected  by  us. 
Schedule  B,  hereto  annexed,  contains  a  statement  of  loss  incurred  on  the  sale  of  cer- 
tain assets  formerly  held  by  us  as  trustees  of  the  said  trust  for  Y.  Z. 

Schedules  C,  hereto  annexed,  contain  a  statement  of  all  amounts  of  income  expended 
by  us,  for  the  necessary  expenses  and  disbursements,  in  the  management  and  execution 
of  said  trusts  for  the  said  Y.  Z. — ^that  is  to  say: 

Schedule  C,  No.  1,  contains  a  statement  of  all  charges  against  the  income  of  the  per- 
sonal estate  paid  by  us.  , 

Schedule  C,  No.  2,  contains  a  statement  of  all  charges  against  the  income  from  lease- 
hold estate.paid  by  us. 

Schedule  C,  No.  3,  contains  a  statement  of  all  charges  against  the  real  estate  paid  by 
us. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all  amounts  of  principal  paid- 
by  us  to  the  said  Y.  Z.,  under  the  power  and  authority  vested  in  us  by  the  fifth  paragraph 
of  testator's  will  [as  well  as  by  virtue  of  the  judgment  of,  the  supreme  court  of  the  State 
of  New  York,  entered  on  the  day  of  ,  ,  on  remittitur  from  the  court 

of  appeals  of  the  State  of  New  York,  in  an  action  in  which  the  said  Y.  Z.  and  others  were 
plaintiffs,  and  we,  as  executors  of,  and  trustees  under,  the  will  of  A.  B.,  deceased,  and 
others  were  defendants]. 

Schedule  F,  hereto  annexed,  contains  a  statement  of  all  amounts  of  income  paid  by  us 
to  the  said  Y.  Z.,  on  account  of  the  income  of  the  trusts  held, for  his  benefit. 

Schedule  G,  hereto  anKexed,  contains  a  statement  of  the  various  assets  now  consti- 
tuting the  capital  or  principal  of  the  personalty  of  the  said  trust  for  Y.  Z.,  as  well  as  the 
amount  of  the  present  capital  of  said  trust.  It  also  contauis  a  brief  description  of  the 
parcels  of  real  estate  held  for  his  benefit,  under  and  by  virtue  of  the  above-mentioned 
trust. 

As  to  the  income  of  the  said  trust  for  Y.  Z^ 

We,  as  such  trustees,  charge  ourselves  as  follows: 

With  aniount  of  income,  personal  estate,  Schedule  A,  "No.  1 $ 

"  "       "        "      rents,  leasehold  premises,  Sch.  A,  No.  2 

"  "       "        "      rents.  Schedule  A,  No.  3 


We  credit  ourselves  as  follows: 

With  charges  against  income,  personal  estate.  Schedule  C,  No.  1 $ 

"  "  "  "        leasehold  premises,  Sch.  O,  No.  2 

"  "  "  "        real  estate,  Schedule  C,  No.  3 


"     payments  on  account  on  income $ 

Leaving  a  balance  of $ 
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which  is  distributable,  after  the  deduction  of  the  amount  of  our  commissions  for  receiv- 
ing and  paying  out  said  income  and  expenses  of  this  accounting. 

The  said  several  schedules  hereto  annexed,  and  signed  by  us,  form,  and  are  to  be 
taken  as,  a  part  of  this  account. 

[Date.]  [Signatures  of], 

Trustees. 

[Decree  thereon  may  readily  be  adapted  from  No.  70,  XXI.] 

No.  71. 

[See  §1028.] 

Appointment  of  Guardian  of  Infant  Over  Fourteen. 

Under  §§  2645-2646,  C.  C.  P. 

I.  Petition  by  Infant. 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.,  of  ,  respectfully  shows: 

I.  That  your  petitioner  is  a  resident  of  the  county  of  ,  and  is  a  minor  over 
fourteen  years  of  age,  and  was  sixteeh^ears  of  age  on  the  day  of  ,  last  past. 
That  your  petitioner  is  entitled  to  certain  property  and  estate,  to  wit:  [specify  it  briefly 
and  state  value:]  and  that  to  protect  and  preserve  the  legal  rights  of  your  petitioner,  it 
is  necessary  that  some  proper  person  should  be  duly  appointed  the  guardian  of  his  per- 
son [or,  property— or,  person  and  property]  during  his  minority. 

II.  That  such  a  general  guardian  has  not  been  duly  appointed,  either  by  a  court  of 
competent  jurisdiction  of  this  State,  or  by  the  will  or  deed  of  the  father  or  mother  of 
your  petitioner,  admitted  to  probate  or  authenticated  and  recorded  as  prescribed  by 
law.  [Or,  that  G.  G.,  of  ,  was  appointed  general  guardian  of  your  petitioner  by 
— state  manner  of  appointment,  as  above, — and — died  on  the  day  of  •  ,  , 
— or,  became  incompetent— or,  disqualified — ^by  reason  of  the  following  facts — ■ 
stating  them, — or,  refuses  to  act — or,  was  removed  by  the            court  of  ,  on  the 

day  of  ,        ,  — or,  his  term  of  office  expired  on  the  day  of  ,         .] 

[//  the  petitioner  is  a  married  woman,  add:]  That  your  petitioner  is  a  married  woman, 
being  the  wife  of  ,  who  resides  at  ,  in  the  State  of  .    If  a  nonresident 

and  the  petition  relates  to  personal  property  only,  add:  That  the  only  property  of  your  pe- 
titioner, within  this  State,  is  the  personal  property  above  described,  which,  as  your 
petitioner  is  informed  and  advised  by  her  counsel  ,  of  ,  is  not  subject,  by  the 

law  of  her  residence,  to  the  control  or  disposition  of  her  said  husband.  That  the  law  or 
said  State — here  plead  the  statute  or  rule  of  law,  setting  it  forth  at  length.] 

III.  [State  whether  father  or  mother  of  petitioner  is  living,  e.  g.,  thiis:  That  the  father  of 
your  petitioner  died  on  the  day  of  ,  ,  and  E.  Bf,  the  mother  of  your  pe- 
titioner, is  living  and  resides  at  ,  in  the  county  of  ;  that  the  appointment  of  a 
person  other  than  petitioner's  said  mother  as  such  general  guardian,  is  expedient  by 
reason  of  the  following  circumstances — stating  them, — and  your  petitioner  prays  that 
the  said  E.  B.,  the  mother  of  your  petitioner,  and  said  G.  G.  and  ,  your  peti- 
tioner's husband,  may  be  cited  to  show  cause  why  the  decree"  prayed  for  herein  should 
not  be  made.] 

IV.  That  the  only  relatives  of  your  petitioner,  residing  within  the  county  of 
[surrogate's  county]  are  [stating  names — or,  if  there  are  none  such,  state  names  and  ad- 
dresses of 'Other  nearest  relatives.] 

Wherefore,  your  petitioner  prays  that  ,  of  ,  [merchant,]  may  be  appointed 

the  general  guardian  of  your  petitioner's  person  and  property  [or  state  either  separately], 
and  that  a  citation  may  be  issued  requiring  [names]  to  show  cause  why  a  deCree  to  tliat 
effect  should  not  be  made,  and  for  such  other  relief  as  may  be  proper. 

[Date.]  [Signature.] 

[Verification.] 

[Annexaffidavit  of  third  person,,  as  follows:] 

M.  N.,  being  duly  sworn,  says,  that  he  is  acquainted  with  the  property  and  estate  of 
the  above-named  infant,  and  that  the  same  consists  of  [real  and]  personal  estate;  and 
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that  the  personal  estate  of  said  infant  does  not  exceed  the  sum  of  dollars,  or  there- 

abouts; and  that  the  annual  rents  of  the  real  estate  of  the  said  infant  do  not  exceed  the 
sum  of  doUais,  or  thereabouts. 

[Indorse  on  petition,  the  following  consent:] 

I,  C.  D.,  above  named,  do  hereby  consent  to  be  appointed  the  guardian  of  the  person 
and  estate  of  the  above-named  infant  during  his  minority. 

[Signature.l 

II.  Consent  of  Parent  to  Appointment  of  Third  Person. 

I,  the  undersigned,  father  [or,  mother]  of  the  minor  above  named,  do  hereby  consent 
and  pray  that  C.  D.  be  appointed  the  general  guardian  of  the  person  and  estate  of  said 
minor. 

[Date.]  [Signature.] 

[Acknowledgment  as  of  a  deed.] 

III.  Oath  of  Guardian. 
[Venue.] 

I,  C.  D.,  do  solemnly  swear  and  declare,  that  I  reside  at  No        ,  ,  in  the  , 

and  am  over  the  age  of  twenty-one  years,  and  that  I  will  well,  faithfully,  and  honestly 
discharge  the  duties  of  guardian  of  the  persons,  and  estate  of  [naming  them,]  infants  ac- 
cording to  law. 

[Jurat.]  [Signature.] 

IV.  Decree  Appointing  General  Guardian. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  an  infant  over  the  age  of  fourteen  years, 
residing  in  the  county  of  ,  duly  verified  on  the  day  of  ,         ,  praying  the 

appointment  of  ,  as  general  guardian  of  his  person  [or,  property — -or,  person  and 

property]:  and  a  citation  having  been  duly  issued  directing  [narnes],  the  parties  entitled 
to  notice  of  this  application,  to  show  cause  why  a  decree  should  not  be  made  as  prayed 
in  said  petition,  and  the  same  being  now  here  returnable;  and  the  surrogate,  having 
duly  inquired  into  the  circumstances,  and  heard  the  allegations  and  proofs  of  the  parties 
and  of  ,  a;nd  being  satisfied  that  the  allegations  of  the  petition  are  true  in  fact,  and 

that  the  interests  of  the  infant  will  be  promoted  by  the  appointment  of  a  general  guard- 
ian of  his  person  [or,  property — -or,  person  and  property];  and  on  reading  and  filing 
the  bond  executed  by  said  to  said  infant,  with  sufficient  sureties  approved  by  said 

surrogate. 

It  is  ordered  and  decreed,  that  said  be,  and  he  is  hereby,  appointed  the 

general  guardian  of  the  person  [or,  property — or,  person  and  property]  of  said  infant, 
M.  N.,  and  that  letters  of  guardianship  issue  accordingly. 

V.  Bond  of  General  Guardian  of  Infant's  Property. 

Know  all  men  by  these  presents. 

That  we,  O.  D.,  of  No.         ,  street,  in  the  city  of  New  York,  and  E.  F.,  of  No. 

,  street,  in  said  city,  and  G.  H.,  of  No.        ,  street,  in  said  city,  are  held 

and  firmly  bound  unto  A.  B.,  of  the  city  of  New  York,  an  infant  under  [or,  over]  four- 
teen years  of  age,  in  the  sum  of  [four]  thousand  dollars,  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  infant,  his  executors,  administrators,  or  assigns;  to  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  ex- 
ecutors, and  administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals. 

Dated  the  day  of  , 

Whereas,  by  an  order  of  the  surrogate's  court  of  the  county  of  [New  York],  made 
the  day  of  ,  the  above-bounden  C.  D.  was  appointed  general  guardian  of  the 

propertyof  the  above-named,  A.  B.,  an  infant  [etc.]  upon  executing  a  bond,  to  the  said 
A.  B.,  with  the  said  C.  D.  and  E.  F.  as  his  sureties,  in  the  penalty  and  on  the  conditions 
therein  mentioned. 

Now,  THEREroRB,  THE  CONDITION  of  this  obligation  is  such,  that  if  the  above-bounden 
C.  D.  shall  in  all  things  faithfully  discharge  the  trust  reposed  in  him,*  as  guardian  of 
the  property  of  the  said  infant,  and  obey  all  lawful  directions  of  the  surrogate  of  the 
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county  of  ,  touching  the  trust,  and  shall,  in  all  respects,  render  a  just  and  true  ac- 
count of  all  money 'and  other  property  received  by  him,  and  of  the  application  thereof 
and  of  his  guardianship,  whenever  he  is  required  so  to  do,  by  a  court  of  coihpetent  juris- 
diction,* then  this  obUgation  to  be  void,  else  to  remain  in  full  foroe  and  virtue. 

[tiignaiurea  and  seals.] 
[Sealed  and  deUvered  in  the  presence  of] 

[Affidavit  of  suffiHency  as  in  No.  4B.] 

VI.  Bond  of  General  Guardian  of  Infant's  Person. 

[Same  a^  in  preceding  form  substituting  person  for  property,  and  for  matter  between 
the  asterisk's  the  folhmng:]  as  guardian  of  the  person  of  the  said  infant,  and  shall  duly 
account  for  all  money  and  other  property  which  may  come  to  his  hands,  as  directed  by 
the  surrogate's  court  of  the  county  of 

VII.  Letters  of  Guardianship. 

The  People  or  the  State  of  New  York, 
To  A.  B.,  send  greeting: 

Whereas,  an  application,  in  due  form  of  law,  has  been  made  to  our  surrogate  of  the 
county  of  New  York,  to  have  said  A.  B.  appointed  the  guardian  of  G.  G.  C,  a  niihor  over 
fourteen  years  of  age. 

And  Whereas,  said  A.  B.  has  agreed  and  consented  to  become  such  guardian,  and 
has  duly  executed  and  delivered  a  bond  pursuant  to  law,  for  the  f  lithful  discharge  of  his 
duty  as  such  guardian,  and  we,  being  satisfied  of  the  sufficiency  of  said  bond,  arid  that 
said  A.  B.  is  a  good  and  reputable  person,  and  is  in  every  respect  competent  to  have;  the 
custody  of  the  person  and  estate  of  said  minor,  do  by  these  presents  allow,  constitute, 
and  appoint  you,  the  said  A.  B.,  the  general  guardian  of  the  person  and  estate  of  said 
minor,  during  his  minority,  hereby  requiring  you,  the  said  guardian,  to  safely  keep  the 
real  and  personal  estate  of  said  minor  which  shall  hereafter  come  to  your  custody,  and 
not  suffer  any  waste,  sale,  or  destruction  of  the  same,  but  to  keep  up  and  sustain  his 
lands,  tenements,  and  hereditaments,  by  and  with  the  rents,  issu^ia,  and  profits  thereof, 
or  with  such  other  moneys  belonging  to  him  as  shall  come  to  your  possession,  and  to 
deUver  the  same  to  him  when  he  becomes  of  full  age,  or  to  such  other  guardian  as  may  be 
hereafter  appointed,  in  as  good  order  and  condition  as  you  receive  the  same,  and  also  to 
render  a  just  and  true  account  of  all  moneys  and  property  recdved  by  you,  and  the 
application  thereof,  and  of  your  guardianship  in  all  respects,  to  my  court  having  cog- 
nizance thereof,  when  thereunto  required. 

In  Testimony  Whereof,  we  have  caused  the  seal, of  office  of  ttie  surrogate's  court  of 
thei  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York,  the 

day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and 

[Signature,] 

Clerk  of  the  Surrogate's  Court. 

No.  72. 

[See  §  1054.] 

Application  for  Letters  of  Testamentary  Guardianship. 

[See  §  2658,  G.  C.  P.] 

I.  Consent  of  Guardian  to  Act. 

[Title  and  Venue.]  '' 

To  the  Surrogate's  Court  of  the  county  of  New  York: 

Whebbas^  by  and  under  the  last  will  and  testament  of  C.  D.,  deceased,  which  said 
last  will  arid  testament  was  duly  admitted  to  probate  on  the  day  of  ,         ,1 

am  named  as  testamentary  guardian  of  the  person  and  estate  of  E.  G.,  a  minor  child  of 
said' deceased; 

Now  I,  A.  B.,  of  the  city  of  New  York,  do  hereby  accept  the  appointment  of  such 
testamentary  guardian,  and  do  consent  tO  act  as  sudh,  during  the  minority  of  Said  E.  G., 


NO.  73  FORMS  1613 

the  minor  aforesaid,  ard  pray  that  letters  of  testamentary  guaidianship  may  issue  to  me 
in  pursuance  of  said  ai)pointment. 

[Date.]  [Signature.] 

II.  Oath. 
[Venue.] 

I,  A.  B.,  the  testame  .tary  guardian,  named  in  the  last  will  and  testament  of  C.  D.,  late 
of  the  city  of  New  Yo  k,  deceased,  do  depose  and  say,  that  I  am  a  resident  of  the  city 
of  New  York,  State  of  New  York;  that  I  am  over  twenty-one  years  of  age,  and  that  I  will 
faithfully  and  honestly  discharge  the  duties  of  testamentary  guardian  of  E.  G.,  the  minoi 
child  of  said  deceased. 

[Jurat.]  [Signature.] 

III.  Letters  of  Testamentary  Guardianship. 

The  PeopIiB  op  the  State  of  New  York, 

To  A.  B.,  of  the  cit^'  of  New  York,  the  testamentary  guardian  named  in  the  last  will 
and  testament  of  L.  R.,  deceased,  for  E.  G.,  a  minor  child  of  said  deceased,  send  greeting: 

Whereas,  the  last '  /ill  and  testament  of  said  L.  R.,  deceased,  was  duly  admitted  to 
probate  by  the  surrogate  of  the  county  of  New  York,  on  the  day  of  ,        , 

in  and  by  which  said  A.  B.  is  named  as  the  testamentary  guardian  of  E.  G.,  the  said 
minor. 

And  Whereas,  said  A.  B.  has  agreed  and  consented  to  become  such  guardian  and  has 
duly  taken  an  oath,  according  to  law,  that  he  will  well  and  faithfully  discharge  his  duty 
as  such  testamentary  guardian,  and  we  being  satisfied  that  said  A.  B.  is  a  good  and 
reputable  person,  and  is  in  every  respect  competent  to  have  the  custody  of  the  person 
and  estate  of  said  min  or,  doby  these  presents  allow,  constitute,  and  appoint  you,  the 
said  A.  B.,  the  testamentary  guardian  of  the  person  and  estate  of  said  minor,  during  her 
minority,  hereby  requiring  you,  the  said  guardian,  to  safely  keep  the  real  and  personal 
estate  of  said  minor,  vhich  shall  hereafter  come  to  your  custody,  and  not  suffer  any 
waste,  sale,  or  destruction  of  the  same,  but  to  keep  up  and  sustain  her  lands,  tenements;, 
and  hereditaments,  by  and  with  the  rents,  issues,  and  profits  thereof,  or  with  such  other 
moneys  belonging  to  h-;r  as  shall  come  to  your  possession,  and  to  deliver  the  same  to  her 
when  she  becomes  of  f -ill  age,  or  to  such  other  guardian  as  may  be  hereafter  appointed, 
in  as  good  order  and  condition  as  you  receive  the  same,  and  also  to  render  a  just  and  true 
account  of  all  moneys  and  property  secured  by  you,  and  the  application  thereof,  and  of 
your  guardianship  in  ..dl  respects,  to  any  court  having  cognizance  thereof  when  there- 
unto required. 

In  Testimony  Whereof  we  have  caused  the  seal  of  office  of  the  surrogate's  court  of 
the  county  of  New  York  to  be  hereunt9  affixed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York,  the 

day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and 

[Signature], 
Clerk  of  the  Surrogate's  Court. 

No.  73. 

Ancillary  Letters  of  Guardianship. 

Under  §  2654,  C.  C.  P. 

I.  The  Petition. 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  resides  at  ,  in  the  State  of  ;  and,  on  the 

day  of  ,        ,  was  duly  appointed  the  general  guardian  of  the  property  of  M.  N., 

an  infant,  who  was  years  of  age  on  the  day  of  ,  last,  and  who  then 

was,  arid  still  is,  residing  at  ,  in  said  State  of  ,  by  the  court  of  ,  a 

court  of  competent  jurisdiction  within  the  State  where  said  ward  resides.  That  hereto 
annexed  are  duly-authenticated  exemplified  copies  of  the  records  and  other  papers 
'  showing  that  your  petitioner  has  been  so  appointed,  and  has  given  the  security,  as  here- 
inafter alleged. 
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II.  That  your  petitioner  has  duly  given  security  in  said  State,  as  required  by  law,  in 
the  sum  of  dollars,  which  is  at  least  twice  the  value  of  the  personal  property,  and 
of  the  rents  and  profits  of  the  real  property,  of  said  ward. 

III.  That  said  infant  M.  N.  is  entitled  to  property  within  the  county  of  ,  and 
State  of  New  York,  to  wit:  [specify  it  and  alate  value].  [Or,  is  entitled  to  maintain  an 
action  in  the  courts  of  the  State  of  New  York  against  one  Y.  Z.,  who.  resides  at  , 
in  the  State  of  ,  for  the  following  cause  of  action— recite  briefly  the  fads  consti- 
tuting the  cause  of  action,  and  showing  jurisdiction  of  New  York  courts.] 

IV.  That  no  debts  are  due  from  said  ward's  estate  to  residents  of  the  State  of  New 
York  [except  as  follows — specify  amount  of  debts,  and  name  and  residence  of  creditor]. 

Wherefore,  your  petitioner  prays  that  ancillary  letters  of  guardianship  of  the  prop- 
erty of  said  infant  M.  N.  may  be  granted  to  your  petitioner  accordingly. 

[Date.]  [Signature.] 

[Verification.] 

II.  Decree  Granting  Ancillary  Letters. 

[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  duly  verified  on  the  day  of  , 

,  by  which  it  appears  that  the  petitioner  was  duly  appointed  the  general  guardian  of 
the  property  of  M.  N.,  an  infant,  residing  at  ,  in  the  State  of  ,  by  a  decree  or 

order  duly  given  or  made  on  the  day  of  ,        ,  by  the  court  of  ,  a  court 

of  competent  jurisdiction  within  the  State  where  said  ward  resides,  to  which  petition  are 
annexed  exemplified  copies  of  the  records  and  other  papers  showing  such  appointment 
and  duly  authenticated;  and  that  said  A.  B.  has  there  given  the  security  required  by  the 
statutes  of  this  State  in  such  a  case  [and  a  citation  having  been  duly  issued  thereupon 
to— viames — ,  directing  them  to  show  cause  why  the  prayer  of  the  petition  should  not 
be  granted,  and  having  been  duly  returned  and  filed  with  proof  of  due  service  thereof]: 

[And  it  appearing,  upon  due  inquiry,  that  all  the  debts  due  or  to  become  due  from  said 
Ward's  estate  to  residents  of  the  State  of  New  York  have  been  duly  paid:] 

And  the  said  surrogate  being  satisfied  that  all  the  facts  alleged  in  said  petition  are 
true,  and  that  the^'case  is  within  section  2654  of  the  Code  of  Civil  Procedure,  and  that 
it  will  be  for  the  said  ward's  interest  that  ancillary  letters  of  guardianship  issue  to  the 
petitioner: 

Now,  on  motion  of  A.  T.,  attorney  for  petitioner, 

It  is  ordered  and  decreed,  that  the  exemplified  copies  of  the  foreign  letters  of 
guardianship,  annexed  to  said  petition,  be  recorded  in  the  oBice  of  said  surrogate;  and 
that  ancillary  letters  of  guardianship  be  granted  to  the  petitioner  accordingly.  ■ 

III.  Ancillary  Letters  of  Guardianship. 

The  People  of  the  State  op  New  York, 
To  A.  B.,  send  greeting: 

Whereas,  A.  B.,  who  has  been  duly  appointed  the  general  guardian  of  the  property 
of  M.  N.,  a  minor,  by  a  court  of  competent  jurisdiction  within  the  State  of  ,  where 

the  said  minor  resides,  has  presented  to  the  surrogate's  court  of  the  county  of  New  York  a 
petition  for  his  appointment  as  ancillary  guardian  of  said  minor; 

And  Whereas,  our  surrogate  has,  on  the  day  of  ,        ,  made  a  decree 

granting  such  petition,  and  directing  that  such  ancillary  letters  of  guardianship  issue  to 
the  petitioner. 

We,  in  pursuance  of  said  decree,  do  by  these  presents  issue  these  letters,  constituting 
and  appointing  you,  the  said  A.  B.,  the  ancillary  guardian  of  said  minor,  until  another 
guardian  shall  be  appointed,  hereby  requiring  you,  the  said  guardian,  to  safely  keep  the 
teal  and  personal  estate  of  said  minor  which  shall  hereafter  come  to  your  custody,  and  not 
suffer  any  waste,  sale,  or  destruction  of  the  same,  but  to  keep  up  and  sustain  his  lands, 
tenements,  and  hereditaments,  by  and  with  the  rents,  issues,  and  profits  thereof,  or  with 
such  other  moneys  belonging  to  him  as  shall  come  to  your  possession,  and  to  deliver  the 
same  to  him  when  he  becomes  of  full  age,  or  to  such  other  guardiaij  as  may  be  hereafter 
appointed,  in  as  good  order  and  condition  as  you  received  the  same,  and  also  to  render  a 
just  and  true  account  of  all  moneys  and  property  received  by  you,  and  the  application 
thereof,  and  of  your  guardianship  in  all  respects,  to  any  court  having  cognizance  thereof; 
when  thereunto  required. 
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In  Testimont  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogate's  court  of 
the  county  of  New  York  to  be  hereunto  affixed. 
Witness,  Hon.  ,  surrogate  of  our  said  county,  at  the  city  of  New  York,  the 

day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and 

[Signature], 
Clerk  to  the  Surrogate's  Court. 

No.  74. 

[See  §  1044.] 
Annual  Inventory  and  Account  of  Guardian. 

I.  Order  to  File  Inventory,  etc. 
[Title.] 

On  reading  and  ffling  the  report  of  X.  Y.,  [the  guardian  accounting  clerk  in  said  surro- 
gate's office],  whereby  it  appears  that  A.  B.,  the  general  guardian  of  M.  N.,  infant, 
has  failed  to  render  the  annual  inventory  and  account  required  by  law.  Ordered, 
that  said  A.  B.,  the  general  guardian,  aforesaid,  file  with  the  guardian  accounting  clerk 
of  this  court  his  annual  inventory  and  account  as  prescribed  by  section  2660  of  the  Code 
of  Civil  Procedure. 

II.  Affidavit  of  Failure  to  File  Inventory. 

[Title  and  Venue.] 

X.  Y.,  being  duly  sworn,  says  that  he  is  a  clerk  in  the  office  of  the  surrogate  of  the  city 
and  county  of  New  York,  specially  appointed  and  designated  by  the  surrogate  of  said 
city  and  county  to  make  the  examination  provided  for  by  section  2662  of  the  Code  of 
Civil  Procedure  as  to  the  accounts  and  inventories  of  guardians  required  to  be  filed  in  the 
month  of  January,  ,  pursuant  to  section  2660  of  said  Code,  and  that  he  duly  took 

and  filed  the  oath  prescribed  by  section  2662,  and  duly  made  and  filed  with  said  surrogate 
a  certificate  and  report  of  the  examination  made  by  him  pursuant  to  said  appointment 
and  designation. 

That  A.  B.  was,  on  the  day  of  ,  ,  duly  appointed  guardian  of  the 

property  of  M.  N.,  an  infant,  by  letters  of  guardianship  duly  issued  from  said  court. 
That  deponent  in  the  course  of  said  examination  has  made  examination  and  inquiry 
respecting  the  filing  by  said  guardian  of  the  annual  account  or  inventory  required  by 
said  section  2660  to  be  filed  in  the  month  of  January,  ,  and  finds  and  states,  and 

he  has  "so  certified  and  stated  in  the  aforesaid  certificate  and  report,  that  said  guardian 
has  never  filed  such  account  or  inventory.    That  on  the  day  of  ,  ,  an 

order  was  made  by  the  said  surrogate  requiring  the  said  guardian  to  file  said  account  or 
inventory,  and  the  said  order  was  served  on  the  said  guardian  on  the  day  of  , 

,  and  he  has  failed  to  comply  with  the  same,  and  deponent  has  made  and  filed  with 
the  said  surrogate  a  certificate  to  this  effect. 

[Jurat.]  [Signature.] 

III.  Order  upon  Foregoing  Affidavit. 

[Title.] 

It  appearing  from  an  examination  duly  made  under  my  direction  pursuant  to  section 
2662  of  the  Code  of  Civil  Procedure,  as  to  the  filing  of  their  annual  accounts  and  inven- 
tories in  the  month  of  January,  ,  by  guardians  of  the  estates  of  their  wards,  there- 
tofore appointed  by  said  court,  that  the  said  A.  B.,  the  guardian  of  the  property  of  M. 
N.,  an  infant,  has  failed  and  omitted  to  file  the  annual  account  or  inventory  required  to 
be  filed  in  the  month  of  January,  ,  and  an  order  having  been  made  on  the 
day  of  ,  requiring  said  guardian  to  file  such  an  account  and  inventory,  and  it  a^jpear- 
ing  that  said  order  was  served  upon  the  said  guardian  on  the  day  of  ,  and 
that  he  has  failed  to  comply  with  the  same; 

It  is  ordered,  that  O.  P.  be  and  he  is  hereby  appointed  the  special  guardian  of  the 
said  M.  N.,  infant,  for  the  purpose  of  filing  a  petition  in  his  behalf  for  the  removal  of  his 
said  guardian  and  prosecuting  the  necessary  proceedings  for  the  purpose. 
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IV.  Annual  Inventory  and  Account. 
[Title.] 

I,  A.  B.,  of  ,  the^eh'eral  guardian  of  M.  N.,  infant,  do  make,  render,  and  file 

the  following  inventory  and  account: 

On  the  day  of  ,  ,1  was  duly  appointed  the  general  guardian  of  M. 

N.,  an  infant,  by  the  surrogate  of  the  county  of 

Schedum;  4j  hereto  annexed  (as  part  of  said  inventory),  contains  a,  full  and  true 
statement  and  desciiption  of  each  article  or  item  of  personal  property  of  said  M.  N., 
received  by  me  since  ,  the  date  of  my  appointment  [or,  last  account],  and  of  the 

value  of  each  article  or  item  so  received. 

Schedule  B,  hereto  annexed  (as  part  of  said  inventory),  contains  a  full  and  true 
statement  and  list  of  the  articles  or  item^  of  said  property  now  remaining  in  my  hands. 

Schedule  C,  hereto  annexed  (as  part  of  said  inventory),  contains  a  full  and  true 
statement  and  list  of  the  articles  or,items  of  said  property  now  remaining  in  my  hands. 

Schedule  D,  hereto  annexed  (as  part  of  said  inventory),  contains  a  full  and  true 
statement  of  the  amount  and  nature  of  each  investment  of  money  made  by  me,  and  of 
the  manner  in  which  the  fund  ia  at  present  invested.  '.. 

Said  Schedules  A,  B,  C,  and  D  constitute  said  inventory,  and  are  respectively 
signed  by  me. 

Schedule  E,  hereto  annexed,  and  signed  by  me,  is  a  full  and  true  account,  in  form 
of  debtor  and  creditor,  of  all  my  receipts  and  disbursements  of  money,  since  , 

the  date  of  [as  above],  and  distinctly  states  the  amount  of  the'  balance  remaining  in  my 
hands,  to  be  charged  to  me  in  the  next  year's  account,  as  the  sum  of  dollars;  all 

of  which  is  respectfiilly  submitted. 

[Date.]  [Signature.] 

[Verification  as  follows:]  I,  A.  B.,  being  duly  sworn,  say,  that  I  am  the  general  guard- 
ian of  M.  N.,  an  infant;  that  the  foregoing  inventory  and  account  contain,  to  the  best 
of  my  knowledge  and  belief,  a  full  and  true  statement  of  all  my  receipts  and  disburse- 
ments on  account  of  my  ward;  and  of  all  moneys  and  other  personal  property  of  my 
ward  which  have  come  to  my  hands,  or  have  been  received  by  any  other  person  by  my 
order  or  authority,  or  for  my  use,  since  ,  ,  and  of  the  value  of  all  such  property; 

together  with  a  full  and  true  statement  and  account  of  the  manner  in  which  I  have  dis- 
posed of  the  same,  and  of  all  the  property  remaining  in  my  hands  at  the  present  time; 
and  a  full  and  true  description,  of  the  amount  and  nature  of  each  investment  made  by 
me  since  ';  and  that  I  do  not  know  of  any  error  or  omission  in  the  inventory  or 

account  to  the  prejudice  of  my  ward. 

[Jurat.]  [Signature.] 

No.  75. 
Accounting  of  General  Guardian. 

I.  Petition  for  Voluntary  Accounting. 

[TitU.] 

To  the  Surrogate's  Court  of  the  city  and  county  of  New  York: 

The  petition  of  A.  B.,  residing  at  No.        ,  street,  in  the  city  of  New  York,  re- 

spectfully showeth  that  letters  of  guardianship  upon  the  estate  of  M.  N.,  infant  over  [or, 
\mder]  the  age  of  fourteen  years,  were  granted  to  your  petitioner  on  the  day  of 

,  ,  by  this  court;  that  said  infant  resides  at  No.        ,        street,  in  said  city 

of  New  York. 

That  the  sureties  in  the  official  bond  of  your  petitioiier  aa  such  guardian  are  the  fol- 
lowing persons  [giving  names  and  residences]. 

That  said  infant,  on  the  day  of  ,        ,  attained  the  age  of  years. 

And  your  petitioner  is  desirous  of  rendering  an  account  of  all  his  proceedings  as  such 
general  guardian  to  the  surrogate's  court  of  this  city  and  county,  and  of  having  the  same 
judicially  settled  and  of  being  discharged  from  his  duties  and  liabilities.  And  for  that 
purpose  prays  that  a  citation  may  be  issued  to  the  above-named  person  to  attend  such 
settlement. 

[Date.]  [jSignotere.] 

[Verification  i] 
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II.  Petition  by  Ward  for  Order  to  Account. 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  M.  N.,  of  the  town  of  ,  in  the  county  of  ,  respectfully 

shows  that  letters  of  general  [or  otherwise]  guardianship  of  the  property  and  estate  of 
your  petitioner,  an  infant  under  [or,  over]  the  age  of  fourteen  years  were  granted  to  A.  B., 
of  the  town  of  ,  in  the  county  of  ,  on  the  day  of  ,  .    That 

your  petitioner,  on  the  day  of  ,  ,   attained  the  age  of  twenty-one 

years,  and  that  his  said  guardian  has  rendered  no  account  of  his  proceedings  as  such. 

Your  petitioner  desires  said  A.  B.  to  render  an  account  of  all  his  proceedings  as  such 
guardian,  and  for  that  purpose  prays  that  a  citation  issue  to  him  requiring  him  to  appear 
in  this  court  at  a  certain  day  to  be  therein  specified,  and  render  an  account  of  his  pror 
ceedings  as  such  guardian,  and  that  such  other  and  further  proceedings  may  be  had 
thereon  as  shall  be  just  and  equitable. 

[Date.]  -        [Verification.] 

III.  Account  of  Proceedings. 

[Titk.] 

To  the  Surrogate's  Court  of  the  city  and  county  of  New  York: 

I,  A.  B.,  residing  at  No.        ,  street,  in  the  city  of  New  York,  do  hereby  render 

the  following  account  of  my  proceedings  as  general  guardian  of  M.  N.,  infant:  On  the 
day  of  ,        ,  letters  of  guardianship  on  the  estate  of  said  infant  were  granted 

to  me  by  this  court.      On  the  day  of  ,         ,1  caused  to  be  filed  in  the  office 

of  the  surrogate  of  this  county  a  true  and  full  inventory  and  account  of  each  article  or 
item  of  personal  property  belonging  to  said  infant,  pursuant  to  sections  2842  and  2843 
of  the  Code  of  Civil  Procedure;  and  annually  thereafter,  to  wit:  on  the  [specifying  the 
dates  on  which  the  guardian  had  previously  filed  his  annual  inventory],  1  caused  to  be  filed 
in  the  office  of  said  surrogate  annual  inventories  and  accounts  of  the  personal  property  ■ 
of  said  infant,  as  prescribed  by  the  sections  of  the  Code  of  Civil  Procedure  above  speci- 
fied; the  last  of  which  said  inventories  and  accounts  was  so  filed  on  the  day  of 
,  ,  and  the  value  of  the  personal  property  of  said  infant  then  remaining  in 
my  hands  amounted  to  the  sum  of            dollars. 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  property  belonging  to  my 
ward,  which  came  into  my  hands  upon  assuming  the  office  of  general  guardian. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  property  which  has  come 
into  my  hands  since  said  day  of  ,  ,  together  with  a  statement  of  all  the 

debts  due  said  ward,  collected  by  me,  and  also  of  all  moneys  and  interest  received  by  me 
for  which  I  am  legally  accountable. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all  property  of  said  ward  now 
remaining  in  my  hands,  and  a  full  and  true  description  of  the  amount  and  nature  of  each 
investment  made  by  me  since  my  appointment. 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all  property  charged  in  Schedules 
A  and  B,  not  now  remaining  in  my  hands,  together  with  a  statement  of  the  manner 
and  purposes  of  its  disposal. 

Schedule  E,  hereto  annexed,  contains  a  statement  in  form  of  debit  and  credit  of  all 
moneys  received  and  disbursed  by  me  on  account  of  said  ward,  since  the  said  day 

of  ,        ,  and  distinctly  states  the  balance  now  remaining  in  ray  hands. 

Schedule  F,  hereto  annexed,  contains  the  name,  age,  and  place  of  residence  of  the 
ward  for  whom  I  have  acted  as  general  guardian. 

Schedule  G,  hereto  annexed,  contains  a  statement  of  all  other  facts  affecting  my 
administration  as  such  general  guardian. 

I  charge  myself  as  follows: 

With  amount  of  property,  as  per  Schedule  A $ 

"     "   increase,    "    "        "         B 

Total ■ $ 

I  credit  myself  as  follows: 

With  amount  as  per  Schedule  D $ 

"  "      of  disbursements,  as  per  Schedule  E 

Total « 
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Leaving  a  balance  of  dollars  to  be  distributed  to  said  ward,  subject  to  the  amount 
of  my  commissions  and  the  expenses  of  this  accoiiijting.  The  said  schedules,  yvljich  are 
severally  signed  by  me,  are  a  part:  of  this  account.  , 

-  ,,  -      [Signature], 

General  Guardian  of  ,  infant., 

IV.  Oath  to  Account.  i 

[Venue.]  • ' 

I,  A.  B.,  the  general  guardian  of  M.  N.,  infant,  being  duly  sworn,  do  depose  and  say, 
that  the  foregoing  account  and  schedules  contain,  to  the  best  of  my  knowledge  and 
belief,  a  full  and  true  statement  of  all  my  receipts  and  disbursements  on  account  of  Said 
ward;  and  of  all  moneys  arid  other  personal  property  of  the  said  ward,  which  have  come 
to  my  hands  or  have  been  received  by  any  other  person  by  my  order  or  authority,  or  for 
my  use,  since  my  appointment;  and  of  the  value  of  all  such  property,  together  with  a  full 
and  true  statement  and  account  of  the  manner  in  which  I  have  disposed  of  the  same,  and 
of  all  the  property  remaining  in  my  hands  at  the  present  time,  and  a  full  and  true  de- 
scription of  the  amount  and  nature  of  each  investment  made  by  me  since  my  appoint- 
ment; and  I  do  not  know  of  any  error  or  omission  in  the  foi^egoing  account  and  schedules 
to  the  prejudice  of  said  ward. 

[Jurat.]  [Signature], 

General  Guardian. 

V.  Decree  Settling  GuarAian's  Account. 

[Title.]  _,  ;- 

A.  B.,  general  guardian  of  M.  N.,  infant,  having  heretofore  made  application  to  the 
surrogate  of  the  city  and  county  of  New  York,  for  a  judicial  settlement  of  his  account  as 
such  general  guardian,  and  a  citation  having  been  thereupon  issued,  pursuant  to  statute,  - 
directed  to  said  M.  N.,  citing  and  requiring  him  personally  to  be  and  appear  before  the 
said  surrogate,  at  his  office  in  the  city  of  New  York,  on  the  day  of  ,'       ,  last 

past,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  attend  such  judicial 
settlement,  aiid  the  said  citation  having  been  returned  with  proof  of  the  due  service 
thereof  on  said  M.  N.,  and  the  said  general  guardian  having  appeared  on  the  return  day  of 
said  citation,  by  G.  H.,  his  attorney  [name  other  appearances,  if  any],  and  the  said  general 
guardian  having  rendered  his  account  under  oath,  before  the  said  surrogate;  and  the 
said  account  having  been  filed,  together  with  the  vouchers  in  support  thereof,  and  [recite 
the  filing  of  objections  and  reference,  if  any],  and  the  same  inattel"  having  been  duly  ad- 
journed to  this  day,  the  said  surrogate,  after  having  examined  the  said  account  and 
vouchers,  now  hfere  finds  the  state  and  condition  of  the  said  account  to  be  as  stated  and 
set  forth  ill  the  follo^*ing  summary  Statement  thereof;  made  by  the  said  surrogate  as 
settled  and  adjusted  by  him,  to  be  recorded  with  and  taken  to  be  a  part  of  the  decree 
in  this  matter,  to  wit:  .    h 

A  summary  statement  of  the  account  of  proceedings  of  A.  B.,  general  guardian  of 
M.  N.,  infant,  made  by  the  surrogate  as  judicially  settled  and  allowed. 

The  said  general  guardian,  A.  B.,'is  chargeable  as  follows:  [give  summary  as-in  account 
of  proceedings]. 

And  it  appearing  that  the  said  general  guardian  has  fully  accounted  for  all  the  moneys 
and  property  of  the  estate  of  said  infant,  which  have  come  into  his  hands  as  such  general 
guardian,  and  his  account  having  been  adjusted  by  the  said  surrogate,  and  a.  summary 
statement  of  the  same  having  been  made  as  above  and  herewith  recorded,  It  is  hebeby 
ORDERED,  ADJUDGED,  AND  DECREED,  that  the  Said  account  be  and  the  same  is  hei"eby 
judicially  settled  and  allowed  as  filed  and  adjusted. 

And  it  is  fdrther  ordered,  adjudged,  and  decreed,  that  [add,  if  desired,  clauses 
as  to  payments  to  infant  on  attaining  majority;  and  as  to  a  final  discharge  of  the  guardian]. 

VI.  Discharge  of  Guardian  by  Ward,  after  Beaching  Majority. 

[Title.] 

I,  M.  N.,  of  the  county  of  ,  New  York,  do  hereby  declare  and  state  the  fact  to  be 

that  I  became  of  the  full  age  of  twenty-one  years  on  the  day  of  ,         .    And 

further  that  since  I  so  became  of  full  age  my  general  guardian,  A.  B.,  who  was  go  ap- 
pointed by  the  surrogate  of  said  county  of        '    ,  on  the  day  of  ,''  ''  ','has 
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had  an  accounting  and  settlement  with  me  of  and  concerning  all  matters  in  any  way  re- 
lating to  my  said  guardianship,  and  that  on  such  settlement  said  A.  B.  did  pay  to  me  the 
sum  of  dollars,  and  which  sum  of  money  I  did  and  do  now  receive  in  full  of  all 

claims  and  demands  of  every  name  and  nature  against  said  A.  B.,  as  my  said  general 
guardian,  and  to  the  end  that  said  A.  B.  may  be  in  all  things  fully  and  finally  discharged 
from  said  trust  and  from  all  liability  to  me  by  reason  of  such  guardianship;  I  do  hereby 
request,  authorize,  and  empower  the  surrogate  of  said  county  of  ,  upon  filing  this 

instrument  to  enter  the  proper  order  or  decree  fully,  finally,  and  in  all  things  releasing  and 
discharging  said  A.  B.  of  and  from  all  claims,  demands,  and  liability  to  me  by  reason  of 
any  and  all  matters  in  any  way  relating  to  my  guardianship. 
In  Witness  Whereof  [etc.]. 

[Acknowledgment.] 

No.  76. 

Revocation  of  Letters  of  Guardianship. 

I.  Petition. 
.  [TiUe.] 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  R.  M.,  an  infant,  respectfully  shows: 

I.  That  your  petitioner  is'  an  infant  under  [or,  over]  the  age  of  fourteen  years  [or, 
state  relationship  to  infant — or,  that  petitioner  is  a  surety  of  guardian]. 

II.  That  on  the  day  of  ,  ,  one  M.  G.,  of  W.,  in  the  county  of  S.,  was, 
by  a  decree  of  this  court,  appointed  general  [or,  temporary]  guardian  of  the  personal 
property  [or  either]oi  your  petitioner  [or,  said  infant],  and  letters  of  guardianship  were 
thereafter  issued  to  said  M.  G.  by  this  court. 

III.  [Set  forth  ground  of  removal,  k.  g.,  thus:]  That  said  guardian  has  removed  from  the 
State  of  New  York,  and  now  resides  at  ,  in  the  State  of 

Wherefoee,  your  petitioner  prays  the  decree  of  this  court  revoking  said  letters  of 
guardianship;  and  that  said  guardian  may  be  cited  to  show  cause  why  such  a  decree 
shpuld  not  be  made. 

IPate.]  ■  [Signature.] 

[Verification.] 

'  II.  Citation. 

[Adapt  from  above  petition  and  No.  5.] 

III.  Order  Removing  Guardian. 
[TitU.]  t,  ''  "         . 

On  reading  and  filing  the  citation  heretofore  issued  in  this  matter,  returnable  this  day, 
with  proof  of  the  due  service  th,ereof  on  M.  G.,  the  guardian  of  the  above-named  minor; 
and  the  said  M."G.,[not]  having  appeared,  and  the  surrogate  being  satisfied,  after  hearing 
proofs  and  alleg^jtionsof  the  parties^  fls  to  the  truth  of  the  matters  stated  in  the  petition 
of  A.  B.  in  this  proceeding,  it  is  . 

Ordered  and  decreed,  that  the  said  M.  G.  be  removed  from  the  office  of  guardian  of 
the  person  and  estate  of  said  minor,  and.  that,  his  appointment  heretofore  made  be  re- 
voked. [Signature], 

Surrogate. 

No.  77. 
Resignation  of  Guardian. 

I.  Petition. 

[Tide.] 

To  the  Surrogate  of  thfe  county  of  : 

The  petition  of  M.  G.,  of  the  town  of  W.,  county  of  S.,  respectfully  shows: 

That  heretofore  your  petitioner  was,  on  the  day  of  ,         ,  duly  appointed 

by  the  surrogate  of  said  county  the  guardian  of  the  person  and  estate  of  B,,  M.,  a  minor,. 
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and  has,  as  your  petitioner  verily  believes,  conducted  herself  honestly  in  the  execution  of 
her  trust.  \-  ■ 

That  A.  G.  M.  and  E.  R.  M.  are  the  next  of  kin  of  said  minor,  residing  in  this  county, 
above  the  age  of  fourteen  years;  and  that  O.  B.  and  D.  B.  are  the  sureti^  in  the  official 
bond  of  your  petitioner. 

That  your  petitioner  is  desirous  of  resigning  her  trust  as  such  guardian,  and  that  her 
letters  be  revoked,  for  the  reason  that  she  has  removed  frpm  this  State  [or,  is  about  to 
remove — -or  other  cause],  and  she  prays  that  she  may  be  permitted  to  render  an  account 
of  her  proceedings  as  such  guardian,  and  that  the  same  be  judicially  settled,  to  the  end 
that  a  successor  may  be  appointed,  and  that  your  petitioner  may  be  relieved  therefrom. 

[Date.]  [Signature.] 

[Verification.] 

II.  Citation. 

[Adapt  from  No.  S.] 

III.  Order  for  Delivery  of  Assets  to  Surrogate. 
[Title.] 

It  appearing  to  the  satisfaction  of  the  surrogate,  that  M.  G.,  guardian  of  the  above-  ' 
named  minor,  has,  in  all  respects,  conducted  herself  honestly  in  the  execution  of;  her 
trust;  that  she  has  rendered  a  full,  just,  and  true  account  of  her  proceedings  as  such,  and 
that  the  interests  of  the  said  minor  would  not  be  prejudiced  by  allowing  the  guardian 
to  resign  her  trust,  it  is 

Ordered,  that  said  M.  G.,  who  has  accounted,  deliver  over  all  the  books,  papers, 
money,  choses  in  action,  or  other  property  of  said  minor,  appearing  in  her  hands,  by  )tier 
said  account  to  the  surrogate,  and  that  she  take  dupUcate  receipts  for  the  sapne. 

[Signature], 
Surrogate. 

IV.  Decree  Revoking  Letters. 
[Titk.] 

M.  G.,  guardian  of  the  above-named  minor,  heretofore  petitioned  this  court  to  be 
allowed  to  resign  her  trust,  and  the  said  minor  having  been  cited,  and  also  the  sureties 
in  the  official  bond  of  the  .petitioner,  and  such  further  proceedings  having  been  had  that 
said  M.  G.  rendered  her  account  as  such  guardian,  and  the  said  M.  G.  having,  in  accord- 
ance with  the  order  of  this  court,  delivered  over  to  the  said  surrogate,  all  the  books, 
papers,  moneys,  choses  in  action,  or  other  property  of  said  minor,  and  having  filed  in 
this  court  one  of  the  receipts  taken  therefor,  it  is 

Ordered  and  decreed,  that  the  said  M.  G.,  on  her  own  application,  has  been  and  is 
permitted  to  resign  her  trust  as  guardian  of  the  said  minor,  and  she  is  discharged  from 
any  further  custody  or  care  of  said  minor,  or  of  his  estate,  and  the  letters  issued  to  said 
guardiau  be  and  the  same  are  hereby  revoked.  ,     •  j        , 

[May  provide  for  a  successor,  as  thus:]  And  it  is  further  ordered,  that  L.  R.,  of  , 

be  and  he  is  hereby  appointed  the  successor  of  the  said  M.  G.,  as  guardian  of  the  said 
R.  M.,  upon  his  taking  the  oath  and  giving  the  bond  required  by  law,  and  that  Upon  so 
doing  letters  of  guardianship  issue  to  him  as  such  guarcUan. 

No.  78. 

[See  §  223.] 

Enforcement  of  Orders  and  Decrees  by  Attachment. 

I.  The  Attachment, 

The  People  op  the  State  op  New  York,  to  the  sheriff  of  the  county  of  ,  greeting: 
We  command  you,  that  you  attach  W.  B.,  the  administrator  [etc.]  of  M.  B.,  deceased, 
if  he  shall  be  found  in  your  baiUwick,  and  bring  him  personally  before  our  surrogate  p{ 
the  county  of  ,  at  the  surrogate's- office  of  the  county  of  '  ,  on  the  -day!  of 
,  ,  to  answer  unto  us  for  certain  trespasses  and  :c6ntempts  against  us  in  not 
complying  with  the  exigency  of  a  citation  heretofpre  duly  issued  by  our  suirogalje  of 
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the  county  of  ,  directed  to  him,  requiring  him  to  appear  before  said  surrogate  on  a 

certain  day,  now  past,  and  render  an  account  of  his  proceedings  as  such  administrator 
as  aforesaidj  or' show  cause  why  an  attachment  should  not  be  issued  against  him,  and 
duly  and  personally  served  on  the  said  W.  B.  more  than  days  before  the  return 

day  thereof,  as  appears  by  satisfactory  proof  of  such  service  duly  taken  and  had  before 
our  said  surrogate,  and  for  disobedience  to  which  citation  this  attachment  is  issued. 
Letters  of  administration  [etc.]  of  said  M^  B.,  deceased,  having  been  heretofore,  in  due 
form  of  law,  granted  and  issued  by  our  said  surrogate  to  the  said  W.  B.  And  you  are 
to  make  and  return  to  our  said  surrogate,  in  the  surrogate's  court  of  the  county  of  , 
on  the  day  of  ,        ,  at  the  surrogate's  office  in  aforesaid,  a  certificate 

under  your  hand,  of  the  manner  in  which  you  shall  have  executed  this  writ;  and  have 
you  ^en  and  there  thip  writ.     • 

In  Testimony  Whebbof,  we  have  caused  the  seal  of  office  of  our  said  surrogate  to 
be  hereunto  affixed. 

,  [l.  s.]    Witness  [etc.].  [Signature  of  surrogate.] 

[Indorsement:]  Let  the  administrator  within  named  give  a  bond  for  his  appearance  to 
answer  on  the  return  day  of  the  within  writ,  on  the  penalty  of  dollars,  with  two 

sufficient  sureties. 

[Signature  of  surrogate.] 

II.  Order  Directing  Interrogatories. 
[TiOe,.] 

It  ,a,ppearing  to  the  court  that  W.  B.,  the  administrator  [etc.],  being  in  contempt  for 
not  appearing,  personally  or  otherwise,  and  rendering  an  account  of  his  proceedings  as 
such  administrator,  pursuant  to  a  citation  for  that  purpose  duly  issued  and  served  upon 
him,  a  writ  of  attachment  had  issued  against  him,  directed  to  the  sheriff  of  county, 

returnable  this  day,  whereupon  the  sheriil  returned  that  he  had  attached  the  said  W.  B., 
and  had  let  him  at  large  on  bail,  according  to  a  bond  returned  with  such  attachment 
[or,  taken  his  body,  and  that,  for  want  of  bail,  he  had  him  iij  custody  before  the  cour.t];  ■ 
and  he  denying  that  he  is  guilty  of  the  misconduct  alleged  against  him;  < 

It  is  okdbbed,  that  interrogatories  specifying  the  facts  and  circumstances  alleged 
against  the  said  W.  B.  be  forthwith  filed  in  this  office,  and  that  a  copy  thereof  be  served 
on  the  said  W.  B.;  and  that  he  put  in,  immediately  after  the  service  upon  him  of  such 
copy,  ^itt^  answers  to  such  interrogatories,  upon  oath,  and  file  the  same  in  this  office. 

And  it  is  further  ordered,  that  the  said  sheriff  detain  the  said  W.  B.  in  his  custody 
until  the  further  order  of  this  court. 

III.  Interrogatories. 
[Title.] 

Interrogatories  to  be  exhibited  for  the  examination  of  W.  B.,  the  administrator 
[etc.],  pursuant  to  an  order  made  in  this  matter  on  the  day  of  ,         ; 

First  Interrogatory.    Were  you,  or  were  you  not,  on  or  about  the  day  of  , 

last,  or  at  any  other  and  what  time,  served  with  a  citation  to  appear  personally  before 
the  surrogate  of  county,  on  the  day  of  inst.,  at  ten  o'clock,  a.  m.,  at 

the  courthouse  in  ,  and  render  an  account  of  your  proceedings  as  administrator 

[etc.]  of  M.  B.,  deceased?  When  and  by  whom  was  such  service  made?  Answer  this 
interrogatory  fully  and  particularly. 

'  Second  Interrogatory.     Is  not  the  citation  now  shown  and  read  to  you  the  one  served, 
and  the  copy  whereof  was  so  left  with  you?    Answer  fully. 

ffiird  Interrogatory.  Did  you,  or  not,'  personally  or  otherwise,  appear  or  render  your 
account  as  such"  administrator  or  otherwise,  pursuant  to  the  exigency  of  said  citation? 
Did  you,  on  that  day,  show  cause  why  an  attachment  should  not  be  issued  against  you? 
Answer  fully. 

[Signature  of  surrogate.] 

IV.  Answers  to  Interrogatories. 
[Title.] 

'  Answers  to  the  interrogatories  exhibited  and  filed  in  the  above  matter,  under  the 
bath  of  W.  B.,  the  administrator  aforesaid. 
To  the  first  interrogatory  he,  answering,  says:  I  was,  on  or  about  the  day  of  , 
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last,  duly  served  with  such  a  citation  as  is  referred  to  in  this  interrogatory.  A  mpy  of 
the  citation  was  left  with  me.     The  service  was  made  by  H.  S. 

To  the  second  interrogatory  he,  answering,  says:  It  is  the  same  citation  and  of  which 
a  copy  was  left  with  me.  , . ,  , 

To  the  third  interrogatory  he,  answering,  says:  I  did  not,  personally  or  otherwise, 
appear  or  render  any  account  as  such  administrator,  or  otherwise,  pursuant  to  the  ex- 
igency of  the  said  citation.  I  did  not,  on  that  day,  show  cause-why  an  attachment 
should  not  issue  against  me. 

[Jurat.]  [SigmUure.] 

V.  Commiimerit. 

[Title.]  '•  ■  '      .  '  ;  ,> 

A  writ  of  attachment  having  been  heretpfore  issuedj  out  of  and  under  the  seal  of  this 
court,  agaiiist  W.  B.,  the  administrator  [etc.]  of  M.  B.,  deceased,  for  his  contempt  in  not 
appearing  and  rendering  an  account  as  such  administrator  as  duly  cited  and  ordered 
to  do,  directed  to  the  sheriff  of  county,  and  returnable  the  day  of  ,  in- 

stant, and  the  said  sheriff  having  returned  that  he  had  attached  said  W.  B.,  and  taken 
his  body,  and  that,  for  want  of  bail,  he  had  him  in  custody  before  the  court  [or,  and'had 
let  him  at  large  on  bail,  according  to  a  bond  returned' with  such  attachment];  and  the 
said  W.  B.  having  been,  by  virtue  of  such  attachment,  personally  before  the  court,  on 
this  day,  and  denying  the  alleged  contempt,  it  was  thereupon  ordered  that  interroga- 
tories specifying  the  facts  and  circumstances  alleged  against  the  said  W.  B.  should  be 
forthwith  filed  in  this  office,  and  that  a  copy  thereof , should  be  served  on  him,  and  that 
the  said  W.  B.  should  put  in  written  answers  to  such  imterrogatories,  upon  oath,'  imme- 
diately after  the  service  of  such  interrogatories  upon  him,  and  file  the  same  in  his  office. 
And  it  now  appearing,  from  said  interrpgatofies  and  answers  thereto,  and  prbof^in  tWs 
matter,  that  the  said  W.  B.  has  committed  the  contempt  with  which  he  is  charged,'  and 
this  court  now  adjudging  him  to  have  been  guilty  of  the  misconduct  alleged,  and  that 
such  misconduct  was  calculated  to,  or  did,  actually  defeat,  impair,  imiJede,  or  prejudice 
the  rights  of  the  legatees  under  the  will  in  this  matter. 

It  is  ordered,  that  a  fine  of  $25  be,  and  the  same  is  hereby,  imposed  upon  the  said 
W.  B.  for  his  said  misconduct.  "' 

And  rr  is  fur'theb  ordered,  that  the  said  W.  B.  do  pay  the  charges  and  fees  for 
serving  the  ditation  in  this  matter,  amounting  to  $10,  and  also  pay  to  the  sheriff  of  the 
county  of  his  legal  charges  and  fees  for  executing  said  warrant  of  attachment. 

And  it  is  further  ordered,  that  the  said  W.  B.  be,  and  he  is  hereby,  directed  to 
stand  committed  to  the  coinmon  jail' of  the  county  of  ,  there  tP  remain  Charged 

upqn  this  contempt,  until  he  shall  have  rendered  an  account  of  his  proceeding  as  siich 
administrator  [etc.]  of  said  M.  B.,  deceased,  and  paid  such  fine,  charges,  and  costs;  unless 
the  court  shall  see  fit  sooner  to  discharge  him.  And  that  a  warrant  issue  for  that  pur- 
pose. 

i  [Signature  of  surrogate.] 

No.  79. 

[See  J  223.] 

I.  Order  to  Pay  Money. 
[TitU.]  .,       ,^ 

On-reading  and  filing  the  order  to  shojK  cause  herein,  dated  ,    ,,    ,  and  the  affida- 

vits of  ,  on  which  the  same  was  based,  and  due  proof  of  the  due  service  thereof 

on  John  Jones,  temporary  administrator;  and  on  reading  and  fifing  the  affidavit  o^.  John 
Jones,  submitted  in  opposition  to  said  motion,  after  hearing  ,  for  the  luption,  a,nd 

no  one,  appearing  on  behalf  of  said  Jones  tP  ppppse,    ,;       ,  ,.],-•■.  ,:\ , 

Ordered,  that  the  said  mption  be,  and  the  same  hereby  is,  granted. 

Ordered,  that  Jphn  Jpnes,  as  temporary  administrator  of  the  above  estate,  pay  to 
,  administrator  with  the  will  annexed,  of  ,  deceased,  or  to  Messrs.  Jackson 

&  Martine,  his  attorneys,  within  five  days  from  the  service  on  him  of  a  copy  of  this 
order,  the  sum  of  two  thousand  dollars,  and  that  upon  such  payment,  and  production 
of  a  receipt  shpwing  the  same,  tp  the  referee  tP  whpm.  has  been  ;retei;red, the  settlement 
pf  said  temporary  administrator's  account,  the  said,  administrator  be  credited  with 
that  amount,  the  said  sum  of  $2,000.    After  the  same  is  so  placed  in  the  hands  of  ^aid 
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administrator,  to  be  subject  to  the  payment  of  such  sum  as  may  be  found  due  said  tem- 
porary administrator  for  commissions,  disbursements,  or  any  other  lawful  costs  and 
charges.  [Signature  of], 

Surrogate. 

II.  Order  for  Warrant  of  Commitment  for  Nonpayment  of  Money. 
[Title.] 

On  reading  and  filing  the  affidavits  of  ,  administrator  with  the  wiU  annexed 

of  ,  deceased,  and  the  affidavit  of  ■.,  showing  due  personal  service  on  said 

John  Jones,  of  a  certified  copy  of  the  order  made  herein,  on  the  day  of  , 

,  and  that  more  than  five  days  have  elapsed  since  such  service;  and  also  showing 
a  demand  of  the  payment  of  the  moneys  mentioned  in  said  order  of  said  John  Jones 
personally,  and  also  showing  the  violation  by  said  John  Jones  of  said  order,  and  his  neg- 
lect and  refusal  to  pay  said  moneys  or  any  part  thereof,  which  said  order  directed  said 
John  Jones  to  pay  the  said  ,  as  admiilistrator,  etc.,  within  five  days  from  the 

service  on  him  of  a  copy  of  said  order,  the.  sum  of  two  thousand  dollars;  and  on  reading 
also  the  order  of  the  general  term  of  the  supreme  court,  first  department,  dated  the 
day  of  ,  ,  affirming  said  order  of  ,  ,  and  the  costs  of  this  proceeding 

to  compel  such  payment,  being  now  fixed  at    ■        dollars. 

Now,  on  niotion  of  Messrs.  Jaclcson  &  Martine,  attorneys  for  said  .,  administra^ 

tor  as  aforesaid, 

It  is  ordered,  that  a  precept  be  issued  out  of,  and  under  the  seal  of  this  court,  directed 
to  the  sheriff  of  the  county  of  New  York,  commanding  him  to  take  the  body  of  the  said 
John  Jones,  if  he  shall  be  found  in  his  bailiwick,  and  commit  him  to  the  common  jail 
of  said  county  of  New  York,  and  to  keep  and,  detain  him  therein,  under  his  custody, 
until  he  shall  pay  the  sum  of  two  thousand  dollars,  as  required  by  said  order,  and  also 
the  further  sum  of  dollars,  for  the  costs  and  expenses  of  the  proceeding  to  compel 

such  payment,"  together  with  the  sheriff's  fees  on  such  precept. 

III.  Warrant  of  Commitment. 

The  People  of  the  State  of  New  York,         • 

To  the  Sheriff  of  the  county  of  New  York,  greeting: 

Whereas,  on  the  day  of  ,  ,  by  a  certain  order  made  in  our  surrogate's 

coiirt  for  the  county  of  New  York,  in  a  certaiui  proceeding, depending, therein,  entitled 
"In'the  Matter  of  the  Accounting  of  John  Jones,  as  temporary  administrator  of  the  es- 
tate of  ,  deceased,"  it  was  ordered  that  the  said  John  Jones  pay.  to  ,  ad- 
ministrator with  the  will  annexed  of  ,  deceased,  or  to  Messrs.  Jackson  &  Martine, 
his  attorneys,  the  sum  of  two  thousand  dollars,  within  five  days  from  the  service  upon 
him  of  a  copy  of  said  order. 

And  Whereas,  it  appears  that  a  certified  copy  of  said  order  has  been  served  upon 
said  John  Jones  more  than  five  days  since,  and  that  a  personal  demand  has  been  made 
on  the  said  John  Jones  for  the  payment  of i  the  said  sum  of  two  thousand  dollars,  by  and 
on  behalf  of  the  said  ,  administrator,  as  aforesaid,  and  by  and  on  behalf  of  Messrs. 

Jackson  &  Martine,  his  attorneys,  and  that  the  said  John  Jones  has  hitherto  neglected 
and  refused,  and  still  neglects  and  refuses  to  pay  the  same. 

And  Whereas,  an  order  was  made  herein  on  the  day  of  ,         ,  directing 

a  warrant  to  issue  to  commit  the  said  John  Jones  to  the  common  jail  of  the,  said  county, 
there  to  be  kept  and  detained  until  he  shall  pay  the  said  sum  of  money,  together  with 
the  sheriff's  fees  herein.  i  •     ,  •    > 

Now,  therefore,  we  command  you)  that  you  take  the  body  of  the  said  John  Jones, 
if  he  shall  be  found  in  your  bailiwick,  and  commit  him  to  the  common  jail  of  the  county 
of  New  York,  and  keep  anddetain  him  therein,  under  your  custody,  untU  he  shall  have 
fully  paid  the  said  sum  of  two' thousand  dollars,  as  required  by  said  order,  and  also  your 
fees  hereon,  or  until  the  said  John  Jones  be;  discharged  according  to  law. 

And  you  are  to  return  this  writ  and  mandate  on  the  day  of  ,  ,  to  this 

court,  together  vrith  a  certificate,  ^  Under  your  hand,  of  the  manner  in  which  you  shall 
have  executed  the  same.         ■  ,  '  . ,    , 

WiTjsTESs,  ,  surroga,te  of.  the  county  of  New  York,  at  the  Hall  of  Records,  in  the 

city  of  New  York,  the-     -  '    day  of  ,        .         ■  ,      ,,,, 

[Seal.]   '  ■  [Signature  of], 

Surrogate. 
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No.  80. 

[See  §  454.] 

Probate  of  Heirsliip. 

I.  The  Petition. 

[Allege  death  and  other  jurisdictional  facts,  as  iri  Nos.  16  and  4^.] 
[//  the  court  has  already  acquired  jurisdiction  of  the  estate]  That  on  the  day  of 

,  ,  this  court  acquired  jurisdiction  of  the  estate  of  said  M.  N.,  by  virtue  of 

the  aforesaid  facts  and  the  following  facts;  to  wit:  that,  on  said  day,  a  verified  petition 
for  a  decree  awarding  the  issue  of  letters  of  administration  [or,  of  temporary  administra- 
tion— or,  for  a  decree  admitting  to  probate  a  paper  writing  propounded  as  the  last  will 
and  testament  of  said  M.  N.],  was  duly  filed  in, this  court,  by  C.  D,.  stating  the  foregoing 
facts,  and  thereupon  all  the  aforesaid  [heirs  and  next  of  kin  and  widow]  were  duly  cited 
or  appeared  in  this  court  to  show  cause  why  such  a  decree  should  not  be  made.  [Or  if 
no  surrogates  court  has  acquired  jurisdiction,  allege,  instead;  That  your  petitioner  is  in- 
formed and  believes,  that  no  application  has  been  made  by  any  one,  to  any  surrogate's 
court  in  this  State  having  jurisdiction,  for  probate  of  any  alleged  will  of  said  M.  N., 
or  for  letters  of  administration  or  temporary  administration  on  his  estate;  and  your 
petitioner  verily  believes,  that  no  surrogate's  court  of  this  State  has  acquired  jurisdic- 
tion of  the  estate  of  said  M.  N.] 

That  the  said  M.  N.  died  seized  in  fee  of  the  following  described  premises:  [description 
in  full,  with  location  showing  the  county]. 

[State  interest  or  share  of  parties  claiming  inheritance;  see  No.  16.] 
Wherefore,  your  petitioner  prays  that  a  decree  be  made  herein,  establishing  the 
right  of  inheritance  to  said  real  property;  and  that  aU  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right. 

[Date.]  '  [Signature.] 

I  [Verification.] 

II.  Citation  to  Attend  Probate  of  Heirship. 

[The  command  is:]  to  be  and  appear  personally  before  our  surrogate  at  his  office  [etc.], 
then  and  there  to  attend  to  the  probate  of  the  right  of  inheritance  of  the  heirs  of  M.  N., 
deceased,  in  said  real  property. 

III.  Decree  of  Probate  of  Heirship. 
[TUle.] 

[After  reciting  the  filing  of  the  petition,  the  issue  and  service  of  citation,  and  the  appear- 
ances on  the  hearing,  proceed  as  follows:]  And  the  said  surrogate  having  heard  the  allega- 
tions and  proof  of  the  parties,  and  there  being  no  contest  respecting  the  heirship  of  any 
party,  nor  respecting  the  share  to  which  any  party  is  entitled  as  an  heir  of  said  M.  N., 
and  the  surrogate  having  inquired  into  the  facts  and  circumstances  of  the  case;  and  the 
said  A.  B.,  having  established,  by  satisfactory  evidence,  that  on  or  about  the  day 

of  ,  ,  said  M.  N.  died  at  [the  city  of  New  York],  which  at  the  time  was  his 

place  of  residence  [or  other  facts  giving  the  surrogate's  jurisdiction];  and  that  said  M.  N. 
died  seized  of  the  real  property  in  said  citation  mentioned  and  hereinafter  described; 
and  that  said  M.  N.  died  intestate  [or,  without  having  devised  the  real  property  in  said 
citation  mentioned  and  hereinafter  described,  to  any  specific  person  or  persons];  that 
there  are  [five]  and  only  [five]  heirs  of  the  said  M.  N.  entitled  to  inherit,  in  the  manner 
hereinafter  mentioned,  the  real  property  in  ,  of  which  M.  N.  died  seized  and  intes- 

tate [or,  without,  etc.,  as  above];  and  that  said  heirs  are  L.  N.,  aged  years,  a  [son] 

of  said  deceased,  who  resides  at  [Paris,  in  the  Republic  of  France];  K.  N.,  aged 
years,  a  [daughter]  of  said  deceased,  who  resided  at  No.  ,  street,  in  the  city 

of  Brooklyn,  county  of  Kings,  and  State  of.  New  York,  [and  so  on],  each  of  whom  are 
proved  to  be  entitled  to  one-[fourth]  share  in  said  real  property;  and  O.  P.,  aged 
years,  and  Q.  P.,  aged  years,  who  reside  at  No.        ,        ,  street,  in  said,  city  of 

,  who  are  [grandchildren  of  said  deceased,  and  children  of  his  deceased  daughter 
J.  P.,  formerly  J.  N.],  each  of  whom  are  proved  to  be  entitled  to  one-[eighth]  share  in 
said  real  property.    Now,  on  motion  of  A.  T.,  attorney  [etc.], 
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It  is  ordered,  adjudged,  and  decreed,  I.  That  the  right  of  inheritance  of  [naming 
heirs],  in  and  to  the  real  property  situated  in  the  of  ;  of  which  M.  N.,  late 

of  the  [city  and  county  of  New  York],  died  seized,  and  which  is  hereinafter  described, 
has  been  established  to  the  satisfaction  of  the  surrogate  of  [New  York]  county,  in  accor- 
dance with  the  fact  hereinbefore  recited;  and  that  said  L.  N.,  K.  N.  [etc.],  are  each  entitled 
to  one  undivided  [fourth]  part  or  share,  and  said  O.  P.  and  Q.  P.  are  each  entitled  to  one 
undivided  [eighth]  part  or  share  of  said  real  property,  which  said  real  property  is  bounded 
and  described  as  follows:  [description.] 

2.  That  said  pay  to  the  sum  of  dollars,  for  his  costs  and  disburse- 

ments herein. 

[Signature.] 
No.  81. 
[See  §  1082.] 


Bill  of  Costs. 


DISBURSEMENTS. 

For  serving  citation  on  par- 
ties  

For  publication  citation.  Law 
Journal 

For  publication  citation 

For  referee's  fees 

For  appraiser's  fees 

For  stenographer's  fees 

For  affidavits  and  acknowledg- 
ments  

For  postage 

For  certified  copies,  orders 

For  certified  copy  decree 

For  satisfaction  of  decree 

For  certificate  of  filing  satisfac- 
tions   

For  necessary  copies  of  papers, 
as  follows: 


[Title.] 

COSTS. 

Costs  pursuant  to  section  2746 
of  the  Code  of  Civil  Pro- 
cedure  ■ $ 

Contest 

No  contest 

Days  occupied  in  the  trial  or 
hearing,    less    one,    and    less 

adjournments 

Motion  for  new  trial 

Allowance  to  accounting  party 
under  section  2747,  Code  of 
Civil  Procedure,  viz.: 

Days,  occupied  in  trial  or  hear- 
ing, less  adjournments 

Days  necessarily  occupied  in 
preparing  account 

Days  necessarily  occupied  in 
otherwise  preparing  for 
trial 

Total  Costs  and  AiiiOWANCE ...   $ 
Disbursements $ 

Total $  .     % 

STATE  OF  NEW  YORK,     1 
County  op  ,  f  ^  " 

A.  B.,  being  duly  sworn,  says  that  he  is  [managing  clerk  for]  the  attorney  and  counsel 
for  [the  executors]  in  the  above-entitled  proceeding;  that  the  foregoing  disbursements 
have  been  actually  made  or  will  be  necessarily  incurred  therein,  by  or  in  behalf  of  the 
said  [executor].  That  such  disbursements  are  correctly  stated,  and  are  for  reasonable 
and  necessary  expenses  in  this  proceeding. 

Deponent  further  says  that  the  time  stated  in  the  foregoing  bill  of  costs  as  having 
been  occupied  as  therein  specified,  was  actually,  substantially,  and  necessarily  so  occu- 
pied and  employed  in  this  matter  by  deponent,  and  that  the  time  occupied  on  each  day 
in  the  rendition  of  the  services  aforesaid,  and  their  nature  and  extent  in  detail  are  as 
hereinafler  set  forth,  opposite  the  dMe  of  the  rendition  of  the  services  and  under  the  ap- 
prppriate  head  of  particular  class  of  services  rendered  in  the  above-entitled  proceeding. 

That  no  compensation  has  been  paid  or  given  out  of  the  funds  of  the  estate  of  the  said 
deceased,  for  or  on  account  of  the  services  specified  herein. 

[Jurai.] 


For  attendance  of  witnesses. 
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No.  82. 
Appeals.' 

I.  Notice  of  Appeal. ,        ' 

[See  §  245a.] 

[Title  as  in  surrogate's  court,  in  name  of  the)proceedirig  therein.] 

Take  notice,  that  S.  R.,  one  of  the  legatees  named  in  the  last  will  of  M.  N.,  deceased, 
appesils  to  the  Appellate  Division  of  the  supreme  court,  for  the  [first]  department,  from 
the  decree  entered  herein  on  the  day  of  ,        ,  and  from  each  and  every 

part  thereof  [or,  if  from  a  portion  only,  specify  y^hai  portion]. 

[Date.]  '"'     '  [Signature  and  address  of], 

Attorney  for  S.  R. 
To  Hon.  ,  Surrogate  of  [New  York]  county. 

O.  P.,  Attorney  for  X.  Y.,  , 

Executor,  etc.,  of  A.  B.,  deceased."     "    ' 
[Names  of  parties,  if  any,  who  have  not  appeared  by  attorneys.] 

.II.  Undertaking  on  Appeal. 

,ISee§251.] 
[Title.]  '     ' 

Whereas,  on  the  day  of       .     ,        ,  this  court  made  a  decree  [or,  order]  in 

this  muttei  [stale  briefly  the  result  sufficiently  to  identify  it\.  : 

And  Whereas,  W.  V.,  feeling  a,gg|"ieved  sthereby,  intends  (jp  appeal  thprefipm  to  the 
supreme  court: 

Now,  THEREFORE,  we,  E.  F.  [specifying  residence  and  occupation],  and  G.  H.  [specifying 
residence  and  occupation],  hereby,  pursuant  to  the  statute,  jointly  and  severally  undo 
take  to  and  with  the  people  of  the  State  of  New  York,  tljat^the  appellants  will  pay  all 
costs  and  damages  which  may  be  awarde(},^.gainst  them  upon  the  appeal,  not, exceeding 
two  hundred  and  fifty  dollars.  _,,        ,     ■.   ,,  .     , 

[Date.]  ■  ,         ii,     r,    '  [Signatures.] 

[Acknowledgment;  Affidgmt  of  suffi/dency;  and  Approval  of  judge.] 

III.  Same,  on  Appeal  from  Money  .Dept:ee.  _ 

Wbhrhas,  etc.,  [reciting  decree  and  appeal,  as  dbove]j-  ^■■r--i   .,  . 

Now,  THEREFORE,  we  [specifying  residence  and  occupation  of  sureties],  hereby,  pursuant 
to  the  statute,  jointly  and  severally  undertake  to  and  with  the  people  of  the  State  of  New 
York,  in  the  sum  of  '  '  dollars,  that  if  the  decree,  or  any  part  thereof,  is  affirmed,  or 
the  appeal  is  dismissed,  the  appellants  will  pay  all  the  costs  and  damages  which  may  be 
awarded  against  them  upon  the  appeal,  and  will  pay  [or,  deposit — or,  distribute]  the 
sums  so  directed  to  be  paid  [or,  collected]  by  the  decree  [or,  andwUl  deliver  the  propeity 
so  directed  to  be  delivered  by  the  decree],  or  the  pait  thereof  as  to  which  the  said  decree 
is  affirmed.  '  '  '       '  ' -''     -■''     :■!"•'/' y 

[Dale.]  [Signature.] 

1  For  forms  of  notice  of  apped  in  proceedings  to  enforce  transfer  tax,  see  Form  65,  XlV  and  XVII,  ante. 
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N.  B.  In  the  column  on  the  left  is  the  page  reference  to  the  precedents  in  the  body  of 
the  text. 

The  numbers  following  on  the  right  after  the  index  heading  are  the  page  references 'to 
the  forms,  mainly  as  Mr.  Redfield  prepared  them. 

They  are  preserved  in  some  cases  purely  for  their  historical  value,  in  most  cases  be- 
cause of  their  great  value  in  interpreting  the  legislative  intent. 

Caution.  The  practitioner  should  in  every  instance  procure  the  official  blank  if  any. 
Do  not  use  any  precedent  or  form  blindly.    They  are  given  as  guides  only. 

ACCOUNTING,  voluntary,  petition  for,  1600. 

citation,  1601. 

waiver  of  service  of  citation,  1601. 
compulsory,  petition  for,  1601. 

answer  of  representative,  1601 . 

order  for  accounting,  1601. 
intermediate,  order  to  show  cause  for,  1602. 

order  discharging  order  to  show  cause,  1602. 

order  for  account,  1602. 
1385 ....  account,  form  of,  1602. 
1387 ....  oath  to  accounts,  1604. 
objections  to,  1604. 
affidavit  for  order  directing  examination  of  executor,  1604. 

order  thereon,  1605. 
order  of  reference,  1605. 
referee's  report,  1605. 
report  of  special  guardian,  1605. 
exceptions  to  referee's  report,  1605. 
notice  of  motion  to  confirm  report,  1606. 
affidavit  of  regularity,  where  no  contest,  1606. 
1477-. . . .  decree  settling  accounts,  1606. 
release  of  representative,  1607. 
testamentary  trustee,  petition  for  voluntary,  1607. 

account,  1608. 
guardian.    See  Guardian. 
ACTING  SURROGATE. 
40. . .  .order  designating. 
514....  ACTION  TO  ESTABLISH  WILL,  complaint. 
ADMINISTRATOR.    See  Letters. 
with  will  annexed.    See  Letters, 
de  bonis  non.    See  Letters. 
ANCILLARY,  administrator.    See  Letters. 
executor.    See  Letters. 
administrator  c.  t.  a.    See  Letters. 
guardian.    See  Guardian. 

847 ADOPTION,  agreement. 

848. . . .  statement  as  to  age  of  minor. 

1627 
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References  are  to  pages 

ADOPTION— con^mued. 
850 ....  affidavit  of  mother. 
850 ....  affidavit  of  parent  or  other  person. 
851 ....  consent  of  consort  of  foster  parent. 
844 ....  instructions  to  practitioners. 
845. . .  .petition. 
849. . .  .order  of  adoption. 
847. . .  .AGREEMENT,  of  adoption. 
263 ... .  APPEAL,  notice  of,;  1626. 

in  transfer  tax  proceeding.    See  Transfer  Tax. 

271 undertaking  on,  general  form,  1626. 

appeal  from  money  decree,  1626. 
appeal  in  transfer  tax  proceeding,  1588. 

APPEARANCE,  notice  of,  1525. 
authorization,  1525. 

APPRAISAL.    See  Inventory. 

ASSETS.    See  Inventory. 
240....  ATTACHMENT  to  enforce  decree.    See  Contempt. 
241 . . .  .order  directing  interrogatories,  1621. 

interrogatories,  1621. 
242. . .  .answer  to  interrogatories,  1621. 
243 commitment,  1622. 

1345 ....  BILL  OF  COSTS,  1625. 

BOND,  of  executor  or  administrator,  1553. 
271,  796.affidavit  of  sufficiency  by  surety,  1553. 

793 ....  petition  for  leave  to  deposit  securities,  to  reduce  penalty  of,  1563. 
794 ....         order  allowing  deposit,  1564. 

receipt  of  depositary  of  securities,  1564. 
795. . . .  general  form. 
796 ....  identification  of  principal. 
816,  819 .  petition  to  compel  filing  of  new  bond,  1565. 
817.  . .  .         order  thereon,  1565. 

decree  revoking  letters  on  failure  to  give  new  bond,  1565. 
819. . .  .release  of  sureties,  petition  for,  1566. 
820 ....         order  for  citation. 

citation  thereon,  1566. 
820 ....         decree  releasing  sureties. 

action  on,  after  letters  revoked,  petition  for  leave,  1566. 
order  permitting  suit,  1567. 
same;  in  action  by  the  People,  1567. 
of  representative  on  sale  of  lands,  etc.,  1597. 
of  guardian  of  property  and  person,  1611,  1612. 
of  legatee,  on  payment  within  year,  1592. 
of  general  guardian  on  receipt  of  legacy,  1593. 

38. . .  .CERTIFICATE,  of  disqualification  of  surrogate,  1519. 
of  appraiser's  fees  in  transfer  tax  proceedings,  1585. 
of  probate,  1541. 

CITATION,  AND  SERVICE  THEREOF. 
110. . .  .order  designating  under  §  2530. 

petition  for  citation,  general  form,  1520. 
order  to  show  cause,  1521. 
107,  395 .  citation,  general  form  of,  1521. 
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References  are  to  pages 

CITATION,  AND  SERVICE  THEREOF— continued. 
395 ....         to  attend  probate. 
117. . .  .order  for  service  by  publication,  1523. 
same;  shorter  form,  1524. 

affidavit  for  additional  service  on  infant  or  incompetent,  1522. 

order  for  additional  service,  1522. 
108,  396. affidavit  of  personal  service,  1524. 

of  mailing,  in  case  of  publication,  1524. 
Ill . . .  .waiver  of  service,  1525. 

admission  of  service,  1525. 
See  Varioiis  Proceedings. 

COMMISSION,  interrogatories  upon,  1528-. 

waiver  of  cross-interrogatories,  1529. 
208 ....  affidavit  to  procure. 
208 ....  order  granting. 

COMMITMENT.    See  Attachment;  Money. 
514. . .  .COMPLAINT,  to  establish  will. 

COMPROMISE  OF  DEBTS.    See  Debts. 

CONTEMPT  PROCEEDINGS. 
236 ....  affidavit  on  application  to  enforce  decree  by  punishment  for  contempt. 
237 ....  order  to  show  cause. 
238. . . .         for  warrant,  without  notice,  1623. 
238. .. .  on  return  of  O.  S.  C. 

239. . .  .warrant  of  commitment,  1623. 
240. . .  .attachment  for  contempt,  1620. 
.240. . .  .indorsement  by  surrogate. 
241 .  .  .  .order  for  interrogatories,  1621. 
241.  . .  .interrogatories,  1621. 
242 ....  answer  to  interrogatories,  1621. 
243 ....  order  for  commitment,  1622. 
274. . .  .undertaking  on  appeal. 
1345. . .  .COSTS,  bill  of,  1625. 
1346....  affidavit  to,  1625. 

CREDITORS.    See  Debts. 

967 DEBTS,  pubUcation  of  notice  to  creditors,  appfication  for,  1574. 

967 order  to  publish,  1574. 

968. . . .         notice  to  creditors  to  present  claims,  1574. 
969 proof  of  claim,  1574. 

notice  of  rejection  of  claim,  1575. 
928. . .  .compromise  of,  petition  for  leave,  1575. 
929.  . . .         order  authorizing  compromise,  1575. 

execution  on  judgment  against  executor,  petition  for  leave  to  issue,  1576. 

notice  of  application,  1576. 

order  to  show  cause,  1577. 

undertakingjby  legatee,  etc.,  before  execution,  1577. 

order  that  execution  issue,  1578. 

on  judgment  against  decedent,  petition  foi:,  1578. 

citation,  1579. 

answer  of  representative,  1579. 

decree  allowing  execution,  1.579. 
1028.  . .  .compelling  payment  of,  petition  for,  1590. 

citation  thereon,  1591. 
1034. . .  .         decree  for  payment,  1591. 
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DEBTS— continued. 

execution  to  enforce  decree,  1591. 

petition  by  temporary  admiiiistrator  for  payment  jof,  1560. 
order  thereon,  1560. 
1215. . .  .disposition  of  real  estate  to  pay,  petition  for,  1593. 
creditor's  notice  of  pendency  of  action,  1596. 
order  directing  accounting  by  representative,  1596. 
order  for  citation,  1596. 
citation,  1597. 

bond  of  representative,  1597. 
order  appointing  special  guardian,  1597. 
order  for  jury  trial,  1597. 
decree  directing  sale,  etc.,  1.598. 
representative's  deed,  1600. 
DEED  of  representative,  of  lands  sold,  Btc,  1600. 
DEPOSIT  of  property,  where  executors  disagree,  petition,  1572. 
order  to  show  cause,  1572. 
order  for  deposit,  1572. 

of  securities  to  reduce  penalty  of  bond.    See  Bond. 
DEPOSITIONS.    See  Examination;  Probate. 

866 DISCOVERY  of  property  withheld,  petition  for  inquiry,  1573. 

870 ....  order  for  examination. 
873.  .  .  .answer  to  petition,  1573. 
875.  ..  .decree  for  delivery,  1573. 

DISPOSITION  OF  REALTY.     See  Debts. 

1461 DISTRIBUTION,  decree,  clause  as  to  advancements. 

1462 ....         as  to  infant's  share. 

199 EXAMINATION  of  witnesses,  affidavit  to  obtain,  1527. 

.See  also  Commission. 
200 ....  order  for  examination,  1527. 

notice  of,  1528. 

record  of,  1528. 

certificate  of  surrogate  to,  1528. 

of  foreign  witness,  interrogatories,  1528. 

waiver  of  cross-interrogatories,  1529. 

of  executor  on  accounting,  affidavit  and  order  for,  1604,  1605. 

of  witnesses  on  probate.    See  Probate. 

EXECUTION.    See  Debts. 

1286. . .  .GUARDIAN,  petition  of  infant  for,  1610. 

affidavit  of  third  person,  1610. 
1287 ....  affidavit  as  to  property  of  infant. 
1287.  . .  .consent  of  appointee,  1611. 

consent  of  parent,  etc.,  1611. 
1287. ..  .oath  of  guardian,  1611. 

1292 decree  appointing,  1611. 

1287 ....  designation  for  service  of  process. 

bond  of  guardian  of  property,  1611. 

bond  on  receipt  of  legacy,  1593. 

bond  of  guardian  of  person,  1612. 

letters  of  guardianship,  1612. 

1293 enabling  clauses,  limited. 

684 general. 
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GUARDIAN — continued. 
685.  . . .  testamentary. 

testamentary,  consent  of  guardian,  1612. 

oath,  1613. 

letters,  1613. 
1298. ,  .  .ancillary,  petition  for,  1613. 

decree,  1614. 

letters,  1614. 
inventory  of,  order  to  file,  1615,     , 

affidavit  of  failure  to  file,  1615. 

order  appointing  special  guardian  to  prosecute,  1615. 

annual  inventory,  1616. 
accounting,  petition  for  voluntary,  1616. 

petition  for  compulsory,  1617. 

account,  1617. 

oath  to  account,  1618. 

decree  settling  account,  1618. 

release  of  guardian  by  ward,  1618. 
revocation  of  letters,  petition,  1619. 

citation,  1619. 

order  revoking  letters,  1619. 
resignation,  petition  for,  1619. 

citation,  1620.     . 

order  for  delivery  of  assets  to  surrogate,  1620. 

decree  accepting  resignation,  1620. 

HEIRSHIP,  probate  of.    See  Probate.  . 

INTERROGATORIES.    See  Attachment;  Commission;  Examirmlion. 
INTERVENTION  OF  PARTIES.    See  Probate.. 
876.  .  .  .INVENTORY,  application  for  appointijientof  appraisers,  1567. 

877 order  thereon,  1568, 

oath  of  appraiser,  1568. 
877 ....         notice  of  appraisal,  1568. 

879 inventory,  1568. 

oath  to  inventory,  1570. 
918.  . .  .petition  to  compel  return. 
919....         order  thereon.  , 

921 ....         answer  to  petition.  , 

petition  for  further  time  to  return  inventory,  1570. 
order  thereon,  1570. 
affidavit  of  fail\ire  to  return,  1.570. 
order  to  return  or  eho.w  cause,  1,57 1- 
answer  to  order  to  show  cause,  1571. 
petition  for  order  to  set  apart  exempt  articles,  1571. 
citatioij  thereon,  1572. 
decree  to  set  apart  or  pay  value,  1572.  . 
of  guardian.    See  Guardian. 

JURY  TRIAL,  order  for,  in  proceedings  to  sell  lands,  etc.,  1597. 
186 ....  order  for  ext-a  panel. 
188.  ..  .certificate  and  return.  ; 

187 ....  notice  to  jurors.  ,  ,      ;; 

187. . .  .jury  slips. 
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187.. 
187.. 
188.. 
190.. 
426.. 
191.. 


JURY  TRIAL— contirmed. 
jury  list, 
sealed  verdict, 
juror's  voucher, 
order  for  trial,  general. 

"      "      "in  probate. 

"    transferring  matter  to  Supreme  Court. 


1176 LEGACY,  petition  for  payment  of,  1590. 

1183.  . .  .for  support,  etc. 

citation  thereon,  1591. 
answer  of  executor,  1591. 
decree  for  payment,  1591. 
1184. , .  .bond  to  refund  legacy  paid  pursuant  to  decree,  1592. 
to  refund,  where  legacy  paid  within  year,  1592. 
on  fJayment  of  legacy  to  general  guardian,  1593. 
1193. . .  .petition  to  compel  repayment. 

LETTERS,  testamentary,  renunciation  of,  1541. 
retraction  of  renunciation,  1542. 
oath  of  executor  or  administrator,  1542. 
petition  to  compel  executor  to  qualify,  1542. 
order  thereon,  1543. 

order  that  executor  be  deemed  to  have  reno.unced,  1543. 
679. . .  .form  of  letters  testamentary,  1543. 
supplementary,  petition  for,  1543. 

order  for  supplementary  letters,  1544. 
affidavit  of  intention  to  object  to  issue  of  letters,  1544. 
697.  . . .         objections  to  grant  of  letters,  1544. 
697. . . .         answer  to  objections,  1545. 
698 ....         order  for  inquiry  and  stay  of  letters,  1545. 
698 ....         order  on  objections,  1545. 
733. . .  .ancillary,  on  foreign  probate,  petition  for,  1546. 
affidavit  as  to  heirs,  legatees,  etc.,  1547. 
exemplification  of  record,  1546. 
citation,  1547. 
decree,  1547. 
letters,  form  of,  1548. 
714. . .  .administration  c.  t.  a.,  petition  for,  1548. 
renunciation  of,  1549. 
decree,  1549. 
683 ....  enabling  clause. 

letters,  form  of,  1549.  • 

ancillary  letters  of  administration  c.  t.  a.,  petition  for,  1549. 
letters,  form  of,  1549. 
730 ....  administration,  letters  of,  petition  for,  1550. 
renunciation  of,  1551. 
consent  that  another  be  joined,  1551. 
affidavit  as  to  heirs,  etc.,  1551. 
citation,  1551. 
decree,  1551. 
letters,  form  of,  1552. 
same;  shorter  form,  1552. 
745. . .  .administration  de  bonis  non,  petition  for,  1553.- 
decree,  1554. 
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LETTERS— continued. 

letters,  form  of,  1554. 
733. . .  .ancillary  letters  of  administratiom,  petition  for,  1554. 

decree,  1555. 
683 ....         enabling  clause. 

letters,  form  of,  1565. 
public  administrator,  letters,  etc.,  notice  of  application,  1557. 

affidavit  on  application;  for,  1557. 

See  also  PUBLIC  ADMINISTRATOR. 
741 ....  temporary  administration,  notice  of  motion  for,  1557. 
741 ....         affidavit  for  use  on  motion,  1558. 
743. . . .        petition,  in  case  of  absentee,  1558. 

742 order  for  letters,  1559. 

744....  "      "       "       under8ubd.2. 

letters,  form  of,  1559. 
684 ....  enabling  clause. 

gtuirdianship.    See  Guardian. 
781 ....  revocation  of,  petition  for,  1561. 

order  enjoining  executor,  1561. 
783. . . .         decree  revoking  letters,  1561. 

order  revoking  letters  for  failure  to  give  new  bond,  1565. 

upon  resigrMlion,  petition  for,  1562. 

order  for  accounting  for  purpose  of  discharge,  1662. 

decree  allowing  resignation  and  discharge,  1563. 

of  letters  of  guardianship.    See  Guardian. 

MONEY,  order  for  payment  of,  1622. 

order  for  warrant  of  commitment,  see  Contempti ,  , 

419 ... .  NOTICE,  as  to  probate  under  §  2616,  1521.. 
419 ....         proof  of  service  thereof. 
263 of  appeal,  1626. 

ORDER  TO  SHOW  CAUSE,  1521. 
385 ... .  PROBATE  PROCEEDINGS,  petition  for  probate,  1530, 

388 verification,  1532. 

same;  shorter  form,  1632. 
affidavit  as  to  heirs  and  legatees,  1532. 
petition,  where  citation  not  necessary,  1533. 
for  proof  of  nuncupative  will,  1533. 
for  proof  of  lost.or  destroyed  will,  1533. > 
for  leave  to  file  exemplified  copy  of  will;  1533. 
388. ..  .endorsed  memo. 
395 ....  citation. 
424. . .  .answer  to  petition' for  probate,  1535.. 

notice  requiring  examination  of  witnesses,  1536. 
affidavit  for  order  to  produce  witnesses,  1636. 
order  directing  p:poduetion  of  witnesses,,  1637. 
order  that  testimony  be  taken  by  clerk,  1537.^, , , 

411 deposition  of  subscribing  witness  as  j;o  execution,  1537. 

as  to  custody  of  will,  1538.  ;     ; 

as  to  handwriting  of  testator,  1538: 
as  to  handwriting  df 'attesting  witness,  1538.  i 
order  dispensing  with  testimony  of  foreign,  witness,  1534. 
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PROBATE  PROCEEDINGS— coratowed. 
423. . .  .notice  of  hearing  of  objections,  1536. 
423. . .  .order  directing  giving  of  notice  of  hearing. 

consent  of  special  guardian  to  act,  1539. 
412. . .  .report  of  special  guardian,  1539. 
494 ....  decree  granting  or  refusing  probate,  1539. 
492. . . .         same;  where  there  is  no  contest,  1540. 
493 ....         estabhshing  lost  or  destroyed  will,  1541. 

certificate  of  probate,  1541. '     ■ 
501. . .  .of  heirship,  petition- for,  1624.       >• 
citation,  1624. 

502 decree,  1624. 

See  Letters. 

PUBLIC  ADMINISTRATOR,  proceedings  by. 
632 ....  affidavit  for  order  to  sell  perishable  property,  1555. 
633 ....         order  thereon,  1556. 

626. . .  .petition  to  seize  property  to  prevent  waste,  1556. 
627 ....         affidavit  to  accompany  petition,  1556. 
627. . . .         order  thereon,  1557. 
629 ....  application  for  inquiry  as  to  concealed  assets. 
630 ....  order  for  inquiry. 
630.  .  .  .citation  and  order  thereon. 
634. .  .'  .notice  of  application  for  letters,  1557. 
635. . .  .petition  for  letters  by  public  administrator. 

REAL  ESTATE,  sale  of,  to  pay  debts.    See  Debts. 

REFERENCE,  order  of,  to  determine  questions  of  fact,  1529. 

same,  on  consent,  1530;  , 

on  accounting.    See  Accounting. 

of  claim  against  estate.    See  Debts. 

RELEASE,  of  executor,  etc.,  1607. 
706 ... .  RENUNCIATION.    See  Letters. 
706. . .  .attestation  of. 
706. . .  .retraction  of. 

RESIGNATION.    See  GvMrdian;  Letters. 

REVOCATION.    See  Guardian;  Letters. 

108. ..  .SERVICE,  proof  of. 

131 SPECIAL  GUARDIAN,  petition  for  appointment,  1525 

133 consent  of  appointee,  general  form.    See  Probate;  etc.,  1526.       , 

133 ....  affidavit  of  qualification,  1526.  ,  . 

133. . .  .affidavit  of  person  with  whom  infant  resides,  1526. 
134,  412. order  appointing  special  guardian,  1526.  ■       ,       •  .  :,; 

136 ... .  report  of  special  guardian  on  probate.  i ,    ' 

appointment  of,  on  failure  of  general  guardian  to  file  inventory,,  1615. 

SUBPCENA  from  Surrogate's  Court,  1527.  i       ., 

TEMPORARY  ADMINISTRATION,  letters  of.    ^ee  Letters,. 
petition  of  administrator  to  pay  debt,  1560.  ; 

decree  thereon,- 1560.        '   '  .  ,'  .      i 

TESTAMENTARY  TRUSTEE,  accounting  of.    See  Acmuniinq. 
resignation  and  revocation  of  letters.    See  Letters.'    . 
TRANSFER  OF  PROCEEDINGS  TO  ANOTHER  COURT. 
38. ..  .certificate  of  diSt|ualification' of  surrogate,  1519.  :  i 
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TRANSFER  OF  PROCEEDINGS  TO  ANOTHER  COVRT— continued. 

petition  for  order  establishing  authority  of  another  officer  to  act,  I5I9. 
39. . .  .proof  of  authority. 
40. . .  .order  thereon,  1520. 
191. . .  .order  transferring  proceedings  to- Supreme  Court,  1520. 

notice  of  removal  of  proceeding,  1520. 
41. . .  .order  remitting  proceedings  to  Surrogate's  Court,  1520. 
1082. . . ;  TRANSFER  TAX,  petition  by  executor  for  appraisal,  1580. 

order  appointing  appraiser,  1580. 
1085. . .  .notice  of  appraisal,  1581. 
1087. . .  .affidavit  by  executor  as  to  decedent's  property,  1581. 

1090 schedules  thereto,  1581-1583. 

same,  in  case  of  nonresident  estates,  1583. 
report  of  appraiser,  1584. 
oath  of  appraiser,  1585. 
certificate  of  appraiser's  expenses,  1585. 

notice  to  superintendent  of  insurance  to  value  annuities,  1585. 
nil . . .  .order  confirming  report  and  fixing  tax,  1585. 

petition  by  district  attorney  for  appointment  of  appraiser   1586. 
citation  thereon,  1586. 
order  assessing  tax  in  such  proceeding,  1587. 
notice  of  iiasessment  of  tax,  1587. 
1115. . .  .notice  of  appeal  to  surrogate,  1587. 

order  of  affirmance  by  surrogate,  1588. 
notice  of  appeal  to  Supreme  Court,  1588. 
bond  on  appeal,  1588. 
1121 . . .  .petition  for  remission  of  penalty,  1588. 
1 122. . . .         notice  of  motion  therewith. 
II23. . . .         order  remitting  penalty,  1589. 

petition  for  order  exempting  estate,  1589. 
order  thereon,  1589. 

271. . .  .UNDERTAKING,  on  appeal,  generally,  1626. 

on  appeal,  in  transfer  tax  proceeding,  1588. 

by  legatee  before  execution,  etc.,  1626. 
274 in  commitment  for  contempt. 

WAIVER. 
111. . .  .of  issuance  and  service  of  citation,  1525. 

239 WARRANT,  of  commitment,  1623. 

238. . .  .order  for,  without  notice,  1623. 
238. ...         on  order  to  show  cause. 

WITNESS.    See  Examination. 
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Hints  as  to  its  use : 

I.  This  index  is  analytical  of  the  text.  The  "catchword?"  are  very  numerous,  but  the 
cross-references  are  important  in  order  to  reach  every  page  upon  ■prhicb/the  several 
subjects  are  discussed.  ;.,  ,    ;      .  :,,,,'! 

II.  This  work  Ibeing  chiefly  a  consuneatary  on  Chapter  XVIII  of  the  Qpde  of  Civil  Pro- 
cedure, frequently  the  readiest  method  of  locating  the  discussion  of  a,  particular  subi 
ject  will  be  to  turn  to  the  Index  of  CodeSections,  yhiQhsJhiow^  npt^nly  where  every 
section  is  cited,  but  also  by  italics  where  it  is  qupted.  The  general  discussion  usually 
foUovi^s  the  quoted  section.  ,;, 

III.  Consult  also  Index  op  Precedents.  , , ,  f 

The  author  lias  endeavored  to  make  every  proposition  in  the  text  ays^ilable  by  means 
of  this  Index,  - 

References  are  to  pages  ■' 

Abatement:  See  Death. 

;     Common-lsSw  rule,,  153. 

Code  rules,  154^166.  ,  .,  ,  .n 

/        Of  probate  proceeding,  does  not  follow  death  pf  proponent,  37S,    , , 
Of  accounting,  no  longer  caused  by  accountant's, desith,,  135?»  1377. 
May  continue,  on  bringing  in  his  successor  or  representative,  ^357. 
Effect  of  there  being  a  surviving  co-executor,  1377- 

Abatement  of  Legacy :  f'       i      > 

If  assets  inadequate,!  165. 

Order  in  which  legacies  abate,  1138, 1141,1165, 1166. 
General  rule,' 1166.  ' 

Legacies  for  maintenance  not  to  abate,  1166. 
Abating  ratably,  1167.  ' 

Legacies  on  consideration^  1167.  ' 

When  specific  legacies  abate,  1167. 

General,  1167.  '     ' 

Residuary,  1168. 

For  a  specific  piii^se,  1168. 

Demonstrative,  1168. 

Abrogation:  See  Adoption. 

Absentee:  See  Letters;  subhead  Temporary  Administration. 

Absolute  Legacy:  See  Legacy. 

Acceptance : 

Of  claim,  969-971. 
Of  office,  1253. 
Of  resignation,  707. 

Account:  See  Accoimting. 

Account,  Mutual: 

What  is,  978,  •'■■ ' 

1637 
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Accountant,  Expert:  Expense  of  Employing: 
On  accounting,  1380. 

Accountings: 

Development  of  Surrogate's  power  concerning,  22  et  seq. 
His  iuiMllctiQn  discussed,  1349.     ,»     «   ,  '   '    : 

Cognate  to  that  of  Supreme  Court,  1349. 
But  preferable  in  its  special  constitution,  1349,  1350. 

In  winding  up  decedent's  estate,  1349. 
A  definite  jurisdiction,  1351.  '  '  '     ' 

Will  not  gb  outside  its  limits,  1351.         ' 
Extent,  under  testamentary  trusts,  1351,  1370. 

Even  of  trustees  appointed  by  Supreme  Court,  1351,  1371. 
A  local  JiirisdiCtiofi,  1351. 

'  To  what  Surrogate  it  belongSj  1352. 
Exercise  of,  pending  Supreme  Court  accounting,  1371. 

Rules  influencing  Surrogate  in  proceeding  or  abiding  event,  1371. 

Effect  of  judgment,  1371.  i  '  i.  '  ' 

Test:  in' which  court  wiU  relief  be  most  amply  securable,  1371.  ' '  . 

From  view  point  of  estate  and  all  interested  therein,  1371. 
SiUTOgate  stays  his  own  proceeding,  if  necessary,  1371. 
Supreme  Court  can  only  enjoin  parties  before  it,  1371. 

(See  Supreme  CouKT.)  "       ■  "  !- 

Where  Surrogate's  power  adequate,  Supreme  Court  will  not  act,  667, 1349, 1371. 
Although  its  power  concurrent,  86,  1349. 
If  it  acts.  Surrogate  may  stay  party  in  his  court,  1350. 
Suprfeme  Court  cannot,  1350.        .•     -■' 
'     Grounds  on  which  it  may  act,  1351. 
Representative  deals  with  personalty,  1479. 
Limit  respecting  decedent's  realty,  or  proceeds,  140. 
Disposition  of  decedent's  realty  now  incidental  to,  1201,  1209. 

When  order  of  disposition  ny|,de,!  accounting  stayed,  1227.  ,  , 
Proceeds  of  action  for  "Negligent  Killing,"  1353.  (See  that  h^ad.) 
Obligation  to  Account. 

On  whom  rests,  1347,  1348. 

May  merge  in  beneficial  interest,  1347.         > 

Having  fully  accounted,  decree  conclusive,  1347,  1351. 

Res  adjudicata  between  same  parties,  1351. 
Implicit  in  the  official  bond,  1347. 
Inures  to  beneficiary,  person  interested,  creditor,  1347. 
Exists,  irrespective  of  any  bond,  1347. 
Testamentary  relief  against,  invalid,  1348. 
How  the  Code  covers  this,  1348. 
Effect  of.  voluntary  isettlemenfia,  1]352. 
Record  of  these  under  §  2719,  1352. 
What  is  an  Accounting?  1348.    (See  Preparing  the  Account,  belo*;)        ■  ' 
Definition,  1348,  1380.  . 

What  it  should  contain,  1348. 
AVhat  purpose  it  subserves,  1348. 
The  proceeding  described,  1348. 
May  result  in  judicial  settlement,  1348. 
Some  cannot,  1348. 
Kinds  of  Accounts,  1348. 
Three  generic  kinds: 


ANALYTICAL   INDEX  1639 

References  are  to  pages 

Accountings  — continued. 

A.  As  to  proceeds  action  for  negligent  killing,  1413. 

B.  Intermediate  and  informatory,  1413. 

C.  Two  kinds  of,  judicially  settled,  1414. 

a.  Intermediate,  defined  in  §  2768,  1348. 

Purpose  of,  1364. 
Judicial  Settlement,  defined  in  §  2768,  1349,  1364. 

b.  Final,  defined,  1349. 

c;  Volwniary,  defined,  1349. 
d.  Compvlsary,  defined,  1349. 
I.  Intermediate  accounts,  1353. 

a.  Voluntary,  with  judicial  settlement;  1353. 
Under  §  2723,  1353. 
A  year  after  letters,  1353. 
Nor  oftener  than  annually  thereafter,  1353. 
Surrogate  may  entertain,  1353. 
If  so  all  interested  to  be  cited,  1353. 
Whereupon  proceeds  as  if  a  final  accounting,  1353. 
This  applicable  to  aU  fiduciaries,  even  ancillary,  1353. 
"Annual  rests"  for  trustees  and  guardians,  1353,  1354. 
In  decree,  may  tax  disbursements  and  allow  commission,  1354. 
Conclusiveness  of  decree  does  not  bind  Surrogate  on  later  ac- 
counting, 1354. 
If  earlier  one  decided  on  wrong  theory,  1354. 
i.  e.,  as  to  charges  to  "income"  or  "principal,"  1354. 
Informatory  accounts,  1354  et  seq. 

c.  d.  Voluntarily  or  by  order,  1355.  < 

This  account  subsidiary  to  some  other  ultimate  purpose,  1355. 
May  be  done  or  required  "at  any  time,"  1355. 
If  required,  §  2722  controls,  1355. 
May  develop  into  judicial  settlement,  1355. 
If  order  to  account  met  by  offer  to  account,  then  proceedings 
consolidated,  1355! 
§§  2535  and  2722  cover  consolidation — q.  v. 
If  issues  raised,  decree  only  determines  such  as  affect  relief 

prayed  for,  1355,  1356.  ,-     ,: 

If  desired,  and  due  citation  issue,  rnay  proceed  to  judicial  settle- 
ment, 1355. 
The  section  analyzed  and  discussed,  1355  el  seq. 
Nature,  scope  and  effect  of  these  accounts,  1355. 
Intermediate  accounts.  . 

d.  Compulsoryj  with  judicial  settlement,  1356. 

Under  §  2724,  1356.  ,:     - 

Relates  to  guardians  and  trustees,,  1356, 
Citation  essential,  1356. 
Covers  guardian  in  socage,  1357. 
Surrogate's  control,  1359. 
-  Examination  of  accountant,  1355,  1359,  1360,  1361. 

Form  and  contents.  Ransom's  rule,  1360. 
Cases  where  proper; 
A.  As  to  representatives,  1361. 
■  Old  §  2725  used  as  illustrative,  1361. 

Showing  cases  where  Surrogate  need^  the  information  before 
granting  specific  relief  prayed  for,  1361,    ; 
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'     1:  On  asking  leave  for  execution  agaiast  hifli,  1023,  1362. 

2.  On  judgment  entered  against  decedent,  1362. 

3.  Oi  application  for  payment  of  debt  or  legacy,  1362. 

4.  After  expiry  of  18  months  from  letters,  1362. 

Surrogate,  sva  motUj  stirs  up  inactive  representative,  1362 
Objections,  non  academic,  litigable,  1363. 

B.  As  to  general  guardians;  1363. 

Annual  inventory  in  effect  intermediate,  1363. 
Supplemental  one  compellable,  1363. 
Now  capable  of  judicial  settiement,  1363. 

C.  As  to  guardians  by  wiU  or  deed,  1364. 

D.  As  to  testamentary  trustees,  1364. 

New  and  old  practice,  1364.  ' 

Now  capable  of  judioiali  settlement,  1364,  1365. 

Occasion  for  requiring,  1364. 

E.  Ancillary  representatives,  1365. 

II.  C&mjnilsory,  with  judicial  settlement,  1365. 
§  2726  covers  all  casfes,  1365. 
§  2727  prescribes  who  may  compel,  1366. 

1.  As  to  representatives: 

When  can  be  compelled,  1365. 

By  whom,  1366. 

Interrelation  of  Code  sections  shown,  1367. 

2.  As  to  guardians: 

When,  1365,  1367. 

By  whom,  1366,  1367,  1368. 

Former  rule  stated,  1367. 

Various  kjnds  of  guardians  stated,  1368. 

Procedure  as  to  all  assimilated,  1368^ 
Surety's  right,  1368,  1369. 
Ward's  right,  after  majority,  1368. 

Settlement  as  a  bar,  1368. 
Parent,  seeking  reimbursement,  1368. 
When  guardian  has  beneficial 'interest  also,  1369. 
Or  THE  Person,  1369. 

Deceased  GtJARDtAN-^New  rule,  1369.    (See  665  et  seq.) 
Limitation  on  right,  1369,  1374. 

None,  unless  after  majority  ward  islSttles,  1369. 

3.  As  to  testamentary  trustees: 

Surrogate's  full  power,  1370.  ;    . 

But  pursuant  to  statute  only,  1370. 
As  to  each  several  trust,  1370.  ♦ 

Includes  executor  or  administrator  c.  t.  a.  executing  a  trust,  1370! 

If  functions  cleariy  separable,.  1370. 
At  whose  instance,  1370. 
No  vexatious  proceedings  tolerated,  1370. 
'  Proper  at  maturity  of  trust.     (See  above.  Intermediate  and  /n- 

f&rmatory.)    • 
Setting  up  release  as  bar,  1370.  ■ 

Issue  of  procurement  by  fraud,  1370. 

Surrogate  must  first  determine,  1370.    See  Fraud. 
Limitationby  lapse  of  time;  1374. 
Resisting  the  CoMPULSioi^.    (See  below.  Issues  by  answer,  etc.) 
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By  setting  up  release,  1370. 
Or  full  accounting  as  res  judicata,  220,  221,  283. 
Or  statute  of  limitations,  1372. 
See  as  to  guardian,  1369. 
Must  be  pleaded,  1372. 
Not  raised  by  motion  to  dismiss,  1372. 
As  to  proceeds  of  lands  sold,  1372. 

{Note,  that  case  cited  was  under  old  practice.) 
As  to  administrator  c.  t.  a.  long  after  letters,  1372. 

But  within  six  years  of  his  receipt  of  letters,  1372. 
As  to  festate  of  deceased  representative,  1373. 
Extension  of  time  once  set  running,  1373. 
Pajrment  on  account,  1373. 
Independently  of  statute,  great  lapse  of  time  may  be  set  up,  1374. 
Unless  a  (Jirect  trust  as  against  ordinary  administration, 
1374. 
III.  Voluntary — with  judicial  settlement,  1375  et  seq. 
Set  out  in  §§  2729-2730,  1375. 
By  whom  can  be  had,  1375. 
Whom  to  cite,  1375-1376. 
Acceleration  of  date  now  made  possible,  1376. 
As  to  representative: 

To  as  soon  as  notice  to  creditors  complete,  1376. 
As  to  guardian: 

To  as  soon  as  trust  duty  complete,  1376.     • 
As  to  trustees: 

To  as  soon  as  any  trust  determines,  1376. 
Or  is  "ready  to  be  executed,"  1376. 
As  to  administratcfr  c.  t.  a.,  1377-1378. 
n;    !    "Necessary  parties"  now  so  broad  as  to  make  judicial  settle- 
ment conclusive,  1376. 
Former  interval  referred  to,  1376-1377. 
Now,  as  soon  as  debts  known  and  legacies  are  payable,  1377. 
Advantages  of  consolidation,  1377. 
Old  rule  of  abatement  changed,  1377. 
By  General  GiCardians,  1378. 

Under  §  2729  in  any  case  compellable  under  §  2726,  1378. 

Wha;t  justifies,  1378.  '  ■;    ■/. 

If  of  the  person,  1378. 

Need  not  await  majority,  1378. 

Expending  fund  borrowed  for  ward,  1378. 

e.  g.,  on  policy  of  insurance,  1378. 
Whom  to  cite — all  must  be,  1378. 
Balance  overeX:pended  can  be  ascertained,  1378. 
Then  can  bring  action  in  Supreme  Court,  1378. 
Otherwise  may  be  defeated  in  recoupment,  1378-1379. 
Special  guardian  must  be  appointed  for  ward,  1379. 
Accountant,  if  all  fund  exhausted  may  have  to.beiar  expense  of 
proceeding,  1379.  '•'■'- 

By  guardian  by  will  Or  deed,  1379. 

Accounting  by  or  against  now  assimilated,  1379. 
Sureties  now  always  necessary  parties,  1379. 
By  persons  whose  letters  revdk&i,  1379. 
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Whom  to  cite,  1379. 
Holders  of  ancillary  letters,  1379. 

Main  purpose  not  lost  sight  of ,- 1379. 
Transmission  of  assptSy  ,1379. 
Protecting  all  localrights  in  decide,  1379. 
Preparing  the  Accodnt:  pp.  1380  et  seq.     (See  T^to  is  an  Accounting,  above.) 
Form  and  contents  generally,,  1380. 
Starting  point,  1380i  , 
Proper  books  of  account,  1380. 
Accouuting  party's  duty  to  prepare  it,  1380. 
Help  should  not  cost  more  than  the  allowance  taxable,  1381. 
Debtor  side  of  account,,lZS2. 

(1)  What  value  to  charge  himself  with,  1382. 

(2)  What  increment  also  to  be  debited,  1382. 
■    (3)  Rule  as  to  proceeds  of  realty  soljl,  1382. 

(4)  Value  of  realty  bought  in  on  foreclosure,  1382. 

(5)  Equitable  conversion-^accountable  for  rents,  if  any,  1382,  1389. 

(6)  Principal  and  income  separated  in  trustee  accounts,  1382. 
What  to  be  accounted  for,  1388.  ■.,  , 

All  estate,  if  decree  is  to  be  condusive,  1388,  1414. 
Objectant  has  burden  of  showing  undisclosed  assets,  1388. 
Accountant  has  burden  of  showing  uncoUectibUity  of  credits  claimed,  1389. 
Accountable  only  in  capacity  he  accounts,  1389,  HIS. 
Not  for  personal  acts,  1389.  ' 

Not  for  acts  as  agents  of  beneficiary,  1389. 

Not  for  proceeds  of  realty  he  had  no  power  to,  sell  in  capacity  he  is 
accounting,  1389. 
As  to  realty,  rents,  or  proceeds,  886,  1393.    (See  Executors,  sub  Relation 
to  Realty  of  Decedents.) 
;  '■:'"'. ^  ~,iExecutor  and  administrator  on  different  footing  in  this  respect,  1389. 
Inventory  conclusiveness,  1390  et  seq.,  1414. 

May  be  impugned,  878.  ; 

Bat  is  .best  starting. point,  1380,  1390. 
And  value  presumed  correct,  1390. 
If  made  after  accountant's  own  appointment,  1390. 
Profit  reaUzed  over  inventory  value,  1390.  ,  , ; 

.  :.  ,    ■ :    "ConcluBivel  on  neither  ^de,  1390. 
Representative  may  prove  "improperly  included,"  1390. 
e.  g.,  was  exempt,  and  should  be  set  apart,  1390. 
Which  can  be  done  on  accounting,  1390. 
Or  he  may  prove  it  was, over  appraised,  1391. 
Interest  in  partnership  to  be  detailed,  1391. 
Firm  books  admissible,  1391. 

Effect  of  panic  on  selling  value  of  stocks,  1391,  1394. 
Loss  through  unwise  credit  on  sale,  1391. 
■  ^Contestant  may  impeach — ^but  has  the  burden,  1392,  1414. 
May  show  additional  assets,  1392.  , 
That  did,  cir  shouldhave,  come  into  possession,  1392. 
Sundry  cases,  1392. 
Assets  once  belon^ng  to  decedent,  1392.  ,,  ■  \i 

■Claimed  to  h^ve  been  given  inter  vivos,  1392.    (See  Savings  Bank — 
Gift  Inter  Vivos.) 
Property  by  mistake  mingled, with  assets,  1393.  ,  ,\ 
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Life  estate,  and  custody  of  the  property,  1393. 
Profit  made,  Iqss  suffered,  13,93v 
§  2733  governs,  1393. 
Accountant  not  to  profit  by  trust,  1393. 
No  bonusj  ral^e-off,  commissions,  1393. 
Unless  disclosed,  and  scrutinized,  ,1393. 
Not  chargeable  for  loss  "without  fault,"  1394. 
On  sale  of  realty,  1415. 
Credit  side  of  account,  1380. 

To  show  how  estate  expended,  or  .balance  left,  1380. 

(1)  Debts,  bad  or  doubtful,  uncollectible,  1380,  1415. 
And  why  uncollectible,  1380,  1415. 

:  For  this  is  an  (issuable  fact,  1380, 
His  own  debt  to  estate,  141^.      ,,; ,, 

(2)  Property  spljd  at  less  than  appraised  value,  1383, 

(3)  Property  lost  "without  fault  "pfaccountamt,  13§3,  1415. 

(4)  Phineral  expenses,  and  debts  paid,  1383. 
Specify  names,  dates,  amounts,  1383, 

(5)  Administration  expenses,  1383.     (See  ^^penditure$  ,allpu)able,  be- 

low.)   ,  ,,,  ,.         ,  ,  ; 

Accounting  expense  to  be  taxed, in  decree,, ,1383.  . 

(6)  Payments  tp  legatees  or /distributees,  1383. 

The  account  should  show  total  assets  and  net  amounlj  ^eft,  for,  dis- 
tribution, 1383.  ,  ,         ,  ,^ 
K  any  one^lready  overpaid,  excess  recoverable, ,  fiioi|a  him,  1383. 

Not  allowed  as  credit  on  accounting,,  1383. 
Payments  for  support;  pf  inf suit,  13§3. 
Accounting  for  use  of  principabby  life  tenant^  1383. 

(7)  Articles  unsold,  and  why,  and  valu?  th^rppf ,  1383-1384. 

(8)  Nonrppcuniary  informa,tip^,  1384.,  ;  ,      ,     , 
Parties  in  interest,  nature  and  amount,  .therepf,,  1384. 
Facts  in  history  of  administration,  1384.  ,^. 
Advertising  for  claims,  1384, ,    ,       

Transfer  tax-appraisal,  1384.        ,,        , 
Infancy  or  incompetency;  guai;(^an^,pr  committees,  1384. 
Coverture  of  females,  1384.  ,,  ^  .  : 

Dispute,  rejection  or  allowance  of  claims  prei^ented,  1384. 
Suits  pending  jf  aay;  ;?fhere,,and  status  pf  suits,,,  1384. 
Anything  sho'vring  baj;  or  limitation  of  pending  claims,  1384. 
Vouches,  or  reason  for  there  being  none,  1384.      . 

(9)  Accountant's  own  claim,  and,  nature  thej^eof,  1384,. , 

(10)  Whether  any  offset  V^  been  made,  or  right  exists,  1384. 
Each  trust  to  be  separately  accounted  for,  1384. 

Skeleton  outline  pf  an  account,  13^5  ei  seg, 

,,7yerification,  by  affidavit,  under  §2732,  1387,. 

Form  of,  1387.  ,, ',     [ ,[    ,   ;  ,, 

Exempt  articles  pet, a.part,  1398.,,  (See  Exempt  Property.) 

The  Account;  Vouchers.  

Former  rule  stated,  1395.      ,  .,      ,  ,i  ,  , 

'   New  rule  under  §  2731,  1395.      '  ,,        ;,,  ,'    ,     ,       ,      .   ,,     .   ,•, 

Any  party  may  demand,  in  wrUing,  1395. 

Production  and  filing  of  voucher,  1395.  s         . 

For  any  payment  set  up  in  account,,  1395. 
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Demand  to  be  complied  With,  1395. 
Or  "make  satisfactory  proof"  of  the  payment,  1395,  1396i 
What  is  such  proof,  1395.  ' 

Effect  of  voucher  produced'^  1395. 

Burden  of  impeaching  on  contestant,  1395,  1416. 
As  to  "debts"  paid,  actual  and  enfolrceablbj  1396. 

Burden  of  showing  necessity   and  reasonableness  on  the  accounting, 
1395-1396.  •  ' 

As  to  expenses,  counsel  fees,  etc.,  1396.  ■•'     ' 

Vouchers,  how  impeached,  1396.  ''"'     '  ■    ■■''•' 

Petty  CEisii  itefais  not  vouched,  1396-1397.  ■ 

Legality  of  payment  proper  issue  to  raise,  1397. 

e.  g.,  taxes;  was  decedent  liable  to  pay?  1397.    (See  Taxes.) 
Effect  of  lack  of  vouchers,  1397.  ; 

Preliminary  examination  of  accountant,  1397.  '  •      '     -■ 

So  as  to  decide  whether  to  file  objections,  1397. 
Special  guardian  to  examine  vouchers,  1400. 
The  Account;  ScHEDtJLiis.  '  ' 

'  Form  ahd  contents  sh'bwn  in  §  1122  at  pp:  1385  el  seq.  ■ 
More  detailed  and  complex  on  trustee's  account,  1399. 
Itemizatioia  thereof  suggested,  1399-1400.      ' '''"    • 
Schedule  items  and  vouchers  numbered  to  correspond,  1400. 
Special  Provisions.  • 

By  temporary  administrator,  &&Z,  6&i. 
•  ""■    Wienfund'us  officio,  663.  « 

Surcharge  of  intefe^,  655,  656.  ' 

Not  for  rents,  paid  into  court,  660. 
Not  in  order  to  distribu^bn,  663.  '      - 

'^' '  ^   '    But  sd  as  to  turn  over  the  fund  or  ^tate,  '663. 
As  to  debts,  or  support  of  family",  or  legacies  paiA,  663. 
Afe  to  teeS  paid,  663.    '         ■     ''  m  , 

By  representative  of  deceased  repr'eseiitative: 

At  instance  of  person  interested;  under  §  2725,  1357  et  seq. 
At  instance  of  successoi",  665y  666,  1357  et  seq.        ' 
Development  of  scope  of  proceeding,  668,  670,'  1368. 
.  ,  For  assets  in  his  possession  or  control,  666,  667,  668,  1358. 
Now  also  for  acts  and  doings  of  hiS  decedent,  668,'-  669,  1358. 
Degree"  of  distribution  possible,  669,  1357'.  '' 

Surchar^ng  illegal  debts  of  hoHor  paid;  670.'        '■' 
RepreseDitatiVe  of  beneficiary  may  Compel,  671. 
Right  to  compel,  may  b.e  lost;  671. 

Limitation  of  ten  years,  1358. '  ■  ' 

The  provisions  Of  §  2725,  1357.  -     ,    - 

Death  of  occowntawt' interrupts  but  does  not  abate  proceeding,  1357,  1358. 
Continues,  on  bringing  in  representi,tive  or  successor;  'l'S57. 
Who  to  be  brought  in,  1357,  1358. 
'''■"'""■'  M^y'jpri)ceedto"aistributiori;l357,  1358.- 

Accounting  may  be  voluntary  or  involuntary-'  1357.  >  >  w    ml 

Effect  of  survival  of  co-fiduciary,  1358.    '■'"''    '  .  -  :?    i 

Pbopbdure  ON  AccoTJNTXNQS,  1401  ef  seg.       '■'''■    '•^■'  ■      >,,  v 

ThepetUion:  '"'■'    ■■'''       .     '  i  .if/. 

Usually  on  oflBcial  blank  forrii,  1401'  "■"'•■ 

Jurisdictional  facts;  avermehts' vital,  1401,  1402.  '  '       '    '  ' 
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Under  §  2521,  1401. 

Averments  vital  vs.  averments  formal,  1401,  1402. 
To  what  Surrogate  presented,  1401. 
Prayer  for  relief  specific,  1402. 
Decree  limited  thereby,  1402,  1403. 
Petitioner's  status  to  be  set  forth,  1403. 
As  one  entitled  to  relief  asked,  1403. 
Status  issuable,  and  issue  referable,  1403, 
e.  g.,  survivorship;  common  disaster,  1403. 
Time  in  which  to  begin  proceeding,  1404. 
The  eitaMon: 

Whom  to  cite.    (See  various  kinds  of  accountings  above.) 
a.  On  compulsory  proceeding: 

Must  issue,  under  §  2728,  1405. 

If  respondent  recalcitrant,  order  to  account  necessary,  1405. 
Fixes, tijne  and, manner  of  account,  1405. 
Binding  without  service,:  1405. 
If  distributable  surplus  exists,  then  all  parties  brought  in  by  supple- 
mental citation,  1405. 
Respondent  may  counter,  by  filing  voluntary  account,  1405. 
Whereupon  consolidation  of  both  proceedings,  1406. 
'■'•■  h..  On  voluntary  proceeding: 

Procedure  on  return  of  citation,  un(}er  §  2731,  1406. 
Citing  creditors,  in  either  proceeding,  1406. 
'  i.  e.,  of  decedent,  not  of  parties,  1406. 

Right  of  latter  to  intervene  indicated,  1406. 
Failure  to  prove  claim  may  not, defeat  right,  1406. 

If  claim  known  to  accountant,  1407. 
Status  of  intervener  settled  by  Surrogate,  ,1407. 
Issues  by  answer  to  compulsory  proceeding.  ,  (See  above,  Resisting  the   Com- 
pulsion.) 
Status  of  petitioner  (as  above  noted),  1403,  1407. 
If  creditor,  that  he  has  been  paid,  1403. 
If  next  of  kin,  that  they  have  no  right,  1403-1404. 

e.  g.,  birth  of  posthumous  child,  1404. 
No  actual  interest  in  petitionei;,  1404. 
No  kinship  to  decedent,  1404.  , 

Improper  capacityj  e-  g-,  guardian  seeking  reinbursement  personally,  1407. 
Statute  of  limitations,  1407. 

Representative  must  not  waive  this  defense,  973,  984, 1000, 1224, 1407. 
Must  he  timely  set  up,  1407. 

When  does  not  run  in  favor  of  a  fiduciary,  1407.  . , 

Trustee's  incapacity  to  receive  fund  on  distribution,  1408. 
Settlement  already  had  with  petitioner,  1408. 
Pendency  of  action  in  Supreme  Court,  1409. 
Issues  by  objections  to  account: 

Written  and  verified,  101,  1409. 

Should  be  specific,  1409. 

May  be  general,  but  not  indefinite,  1409. 

Objections  may  be  amended,  1409. 

If  vague  may  be  overruled,  1406. 

Local  rule  in  N.  Y.  County,  1410. 

Contest  should  be  confined  to  issues.  1410,  '_ 
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Wisdom  of  rule,  1410. 

Conditions  On  iardy  of  amended  objectiots,  1410i 

Release  by  objectant  a  bar,  1410-1411. 

Validity  thereof  tried  by  Surrcigate,  1411. 
Reference  to  try  issues,  1411.     (See  Refebence,  164  et  seq.) 

If  estate  is  over  $1,000,  1411. 

K  objections  involve' over  $200,  1411. 

Powers  of  referee  comprehensive,  1411. 
Allow  amendments,  1411.' 

Former  limit  of  questions  determinable,  1411. 
Disputed  claims  now  determinable  by  Surr.ogaie  or  Referee,  164. 

If  raised  on  application  to  dispose' of  realty,  1225  and  contesrt. 

If  raised  on  accoimting: 

(1)  Claims  rejected  by  accountaiit,  and  pressed  on  judicial  settle- 
ment, 14l2,  1417  ei  seq. 

(2)  Claims  allbwed  by  accountant,  propriety  objected  to  on  judicial 
settlement,  1412,  1416. 

Effect  of  being  allowed,  1418.  ■ 

Nature  of  issues  defined,  1412. 

If  not  paid,  and  objection  sustained,  new  tirile  set  running,  1412. 
Burden  on  contestant,  1418. 

If  already  paid,  and  objection  sustained,  then  accountant  sur- 
charged, 1412. 

If  vouched  duly,  burden  on  objectant,  1416. 
(3-4)  Claims  of  representative  ws.  estate,  and  vice  versa,  1412,  1418- 
1419. 
§  2679  apphes,  1418. 

Mode  of  proving,  1419. 

"Admission"  of  decedent,  1419. 

No  presumption  in  favor  of,  1419. 

Cannot  satisfy  before  accounting,  1420. 

Estate's  claim  »s.  representative,  1420-1421. 
Effect  of  inserting  in  inventory,  915,  1421. 

(5)  diaims  of  estates,  debtor,  1412,  1421-1423. 

What  important  to  determine,  1412. 

(6)  Right  to  offset  debt,  vs.  legacy  on  share,  1412-1413,  1423. 

Effect  of  former  §  2472a,  1423. 
Carried  in  spirit  into  Act  of  1914,  1423. 
,  (7)  Title  to  legacy  or  share  pti^  in  issue,  1413,  1424  et  seq. 

Kinds  of  issues  triable  on  aceountings  summarized,  1413. 
Issues  as  to  whether  "all  the  estate"  is  disclosed,  1414-1416. 
Expendilyr'es  alhviable  on  juiUcial  settleftient,  1447. 

Must  be  just,,  reiafebnable  and  necessary,  1447,  1388,  1450. 

Actually  paid  fay  accountant,  1447. 
Premium  on  surCT^r  company  bond,  813,  1388,  1450. 
§  2692  omnibus  authority,  q.  v. 

Counsel  fees,  1339,  1344,  1388,  1447  et  ieq.    (See  CouKSIiL  Fees.) 
(See  also  Disbttrsements.) 
Accountant's  servicies,  1380. 
Clerk  hire,  1380,  1450. 
Office  rent,  1380,  1450. 
Agent's  in  collecting  rents,  1380. 
Bookkeeper,  1380,  1381,  1450. 
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Traveling  expenses,  1450. 
Not  payment  to  attorney  for  doing  wiiat  acCbuntiflg  party  ought  to  do, 

1381,  1448. 
Importance  of  itemized  bills  for  legal  service,  1381. 
Administration  expenses,  1387  et  seq.  '     ' 

What  included,  1388. 
§  2753  mandatory  in  re,  1388. 
§  2692  comprehensively  permissive,  1388. 
May  act  as  own  attorney,  1388,  1450. 
Definition  of,  varies  with  circumstances,  1388. 
Must  be  necessary,  1388. 
Expenses  incident  to  decedent's  realty,  1449. 
Rule  as  to  administrators,  1449. 
Executors,  1449. 
Cannot  keep  a  "conveyance"  at  estate  expei^e,  1450. 
CokMissioNS,  1426  et  seq. 

As  a  rule,  none  to  administrator  on  proceeds  of  decedent's  realty,  140. 

Theory  of  remuneration,  1426. 

§  2753  governs,  1426. 

Assimilation  of,  re  aU  fiduciaries,  1427. 

§  20,  Personal  Property  Law,  and  §  111,  Real  Property  Law,  1428. 

Temporary  administrator,  full  commissions,  664. 

But  if  becomes  permanent,  oiJy  one  allowed,  664. 
May  elect  in  which  capacity,  to  compute,  664. 
How  "value"  of  possessory  right  to  realty  figured,  664. 
Continuing  business,  extra  compensation,  664! 
Executor  of  deceased  trustee,  1429. 
Right  to  remuneration,  1429. 

Renouncing  specific  compensation  in  will,  1429. 
Legacy  to  representative  not  necessarily  in  lieu  of,  1430. 
Time  to  renounce  fixed  by  §  2753,  1430.  ' 

Denial  of  remuneration,  1430-1431. 

Effect  of  misconduct,  or  resignation,  or  death,  1431,  1435,  1441. 
Waiver,  or  remissness,  new  rule,  1431. 

e.  g.,  on  annual  income  commissions,  1431. 
Annual  rests,  1432. 
Extra  compensation,  usually  denied,  1437-1438. 
Basis  of  remumeration: 

His  record  of  administration  as  set  out  in  account,  1380, 1432. 

No  service,  no  remuneration,  1432. 

Apportionment  among  several,  quantum  transagit,  1433. 

Assumption  of  exclusive  control  by  one,  1433. 
Ilents  collected  under  1 2701,  1202,  1434. 
Property  basis  "amount  accounted  for,"  1433. 
Including  amount  of  "surcharge,"  1483. 

Debts  due  from  accountant,  1433, 
Realty  sold,  or  converted,  1433-1434. 
Whole  price,  mortgages  not  deducted,  1434.  ' 

Ptoperty  or  money  "lawfully"  received  or  paid  out,  1435. 

e.  g.,  partition  excluded,  1435. 
Not  on  specific  legacies,  1435. 

Except  to(  temporary  administrator,  1436. 
Not  on  dower  admeasured,  1436.  ^' 
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Continuing  decedent's  business,  1436. 
pOHipleting  fiecedent's  sfjook  venture,  1430, 
Amount  of: 

Where  estate  is  $100,000  or  over,  1426,  1438. 
Each  of  several  accountants  gets  full  commission,  1438. 
If  not  more  than  three  to  share,  1438. 

If  more  than  three,  then  three  full  commissions  are  apportioned  to  all,  1426, 
1440,1441.  .        • 

Inquiry  by  Surrogate,  1442. 

Acc9rding  to  work,  done  by  each,  1440. 
How  this  quantum  of  estate  reckoned,  1438  et  seq. 
Gross  value  of  principal,  1439. 
Inventory  not  conclusive,  1441. 
Rule  as  to  income,  1439. 
As  to  executors,  1441. 
As  to  trustees,  1441. 

Separate  trusts  under  $100,000,  out  of  estate  largely  over  that  sum,  1439.  ^ 
Value  of  equitably  converted  land,  1439. 
All  realty  dealt  with,  1439. 

-Not  formerly  so,  1439. 
Money  or  fund  ^'received  and  paid  out,"  1439,  1440. 
Mode  of  computing  commissions,  (1440. 
Death  of  one  accountant,  effect,  1441. 
_    Double  commissions:  < 

Where  accpuntant  was  both  executor  and  trustee,  1426,  1442. 

And  both  functions  distinct  and  separable,  1442. 

Allowance  predicated  on.twp  administration^,  1442. 

Not  blended,  but  distinct,  1442. 

Each  terminating  in  accounting,  1442,  1443. 

Not  a  case  of  ".successiyp  letters,"  1427,  1446. 

When  can  have  pay  in  one  capacity  only,  1427,  1446. 

e.  g.,  temporary  administrator  la,tpr  receiving  permanent  letters,  1427, 

May  elect  in  which  capacity  will  take,  1427,  1446. 
Same  rule  of  dojible  cqmmissions  appUes  to  distinct  guardianship  and 
trusteeship,  1444. 
When  commissions  payable,  1444. 
Executors  and  administrators: 
Not  until  s.ccounting,  1444. 
Unless  on  income,  1444. 
If  ibafied  on  "annual  rests,"  1444,  1446. 
General;  rule,  1445. 

If  retained  in  advance,  interest  sureha,rgeable,  1445. 
Unless  partial  distribution  had,  on  consent,  1445. 
Trustees'  rule  stated,  1445. 

Rule  as  to  commissions  on  successive  accountiii^,  1446. 
What  fund  chargeable  with  commissiofis,,  1446. 

Principal  vs.  i»qome  funds,  1447. 
Reimbj3|rsement  for,  "just,  reasonable  and  necessary  expenses tfWitually  paid," 
i447.  ',,;,/',, 

And  see  above  Expenditures  allow(^l^. 
Surcharging  accour^nl,  1450. ,,,,;,, 

Improper  payments,  rejectefioii  settlement,  1450, 
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i.  6.,  credit  refused  for  them,  1450. 

Usual  cases  suggested,  1450. 

Not  always  impugning  his  integrity,  1450, 

Surrogate's  wide  discretion,  1450. 

Failure  to  account  for  all  assets,  1451. 

Claim  of  gift  to  accountant,  1451. 

Tiying  issue  of  fraud  thereon,  1451. 

No  surcharge  for  loss  "without  fault,"  1451. 

See  svb  head  supra,  "Profit  made,  loss  suffered." 

Failure  to  sell  timely,  1452. 

Loss  by  robbery,  1452. 

Interest  on  commissions  prematurely  enjoyed,  1445. 
Decree: 

For  payment  and  distribution,  1424. 
When  proceeding  ripe  for,  1424. 
Specific  unsold  property,  1424. 

Deliverable  under  §  2736,  1424. 
Conveyance  of  realty  not  disposable  to  advantage,  1424. 
Temporary  administrator  not  to  distribute,  1424. 

But  turns  over  to  permanent  representative,  1424. 
Determination  of  who  "entitled"  to  share,  1425.    * 
Passing  on  title  to  legacy,  1413,  1424,  1425. 
Affecting  accountant  with  constructive  trust,  1425. 
Partial  or  complete  distribution  on  consent,  1445. 
Distribution  under  Decree,  1453  el  seq. 

See  elsewhere  for  Distribution  and  Descent. 
Proceeding  "marked  for  decree,"  1453. 

Affidavit  of  regularity,  1453. 
What  decree  must  cover,  1453. 

Exempt  property,  1465. 

"AH  matters  embraced  in  the  account,"  1453. 

"Summary  statement,"  §  2742,  1453,  1499. 

Commissions,  costs,  allowances,  1453. 

Credit  for  previous  distribution,  1453. 

Offsets,  1473. 

Adjust  advancements,  1453,  1467.     (See  below.) 

Retention  of  funds  for  claims  not  due,  1453,  1456.     (See  below.) 

Mode  of  paying  infants'  shares,  1453,  1457,  1462.     (See  below.) 
Or  unknown  persons',  1453,  1462.     (See  below.) 
Delivery  of  property  under  §  2734,  1453. 

To  "person  entitled,"  1454. 

Power  when  fiduciary  is  removed,  or  absconds,,  etc.,  1453. 
DeUvery  to  successor,  1454. 
Or  into  court,  1453-1454. 
Clause  in  decree,  appropriate,  1454. 
Delivery  of  specific  property  under  §  2736,  1454. 

Consents  required,  1455. 

How  value  reckoned,  1455. 

Illustrative  cases,  1455. 

Clause  in  decree,  1456. 
When  money  or  property  retained,  §  2737,  1456, 

Threefold  manner  of  retention,  J457. 
In  accountant's  hands,  1457. 


1650  analytical'  index 

References  are  to  pa^s 

Accountings  —continued.. 

Deposit  in  bank,  1457; 

Paymeiit  into  court,  1457. 
Precedent  for  clause  in  decree;  1457. 
Adjusting  advancements,  1455. 

For  what  are  see  Advancements. 
§  2738  governs,  1458. 
§  99,  Dec.  Est.  Law,  1458. 
§  96,  id.,  1458. 

§  97,  id.,  as  to  adjusting  re  real  property,  1459. 
Precedent  for  clause,  1461.  ,   ,  i 

Hotchpot  rule,  1461.    (See  Hotchpot.)  i  i 

Illustrative  cases,  1459-1461.    (See  also  1165-1172.)      . 
Infant's  share,  1462.    See  Infant,  legacy  or  share  of,  1196  el  seq.        •■    ' 

§  2739  governs,  1462.  '  -  ' 

Three  dispositions  possible,  1462.  • 

To  guardian,  1462. 

If  amount  small  to  natural  guardian,  1462. 

Or  into  court,  1462.  .  . 

Precedent  for  clause  in  decree,  1462. 
Unknown  person's  share,  1462.    (See  Unknown.) 
Paid  into  State  Treasury,  1462. 
Attorney  General's  status,  1463. 
How  application  for  prosecuted,  1463. 
How  claim  paid,  1463. 
People's  right  to,  1463. 
Payment  into  court,  1463.    (See  that  head.) 
Payment  and  distribution,  §§  2735,  1464  et  seq. 
To  persons  entitled,  1464. 
According  to  their  respective  rights;  1465. 
Testacy — ^will  controls,  1465. 
Intestacy — statute  controls,  q.  v.,  1465. 

Also  other  statutes  may,  1476. 
Survivorship  as  affecting  "  respective  rights,"  1465  et  seq.   ■  (See  Survivor.) 
Consuls,  1473.  ,. 

Time  when  proper,  1466-1467. 
Formalities  of  decree,  14:72. 

In  cases  of  partial  intestacy,  1467,  1473. 
Double  character  of,  1473. 

Settling  account,  1473. 

Decreeing  distribution,  1473. 

Questions  determinable  under  both  heads;  1474. 

May  construe  will,  1475. 
Precedent  for  decree,  1477-1479. 
Effect  of  decree,  §  2742,  1499. 

Conclusiveness  summarized,  1499. 
(See  Decrees,  sub  Conclusiveness.) 
Limits  to  discharge  securable,  1499. 

"Matters  embraced"  in  proceeding,  1500. 

Later  disclosed  assets,  1500.  ' 

Right  of  appeal,  1500. 

Right  to  vacate  or  reopen,  1500. 

Accumulation:  See  Income. 

Of  rents,  statutory  restrictions,  525. 
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Surrogate  may  take,  67. 

Also  clerk,  49. 
Of  debt  by  representative  in  inventory,  915,  1421. 

Effect  of,  915,  1421. 
Of  waiver,  appearance,  consent.    (See  several  headings.) 

Acting  Surrogate: 

Code  provision,  33-34. 

Acts  when  Surrogate  is  disabled,  33. 

Who  may  so  act,  34. 

Statutory  order  of  selection,  34. 

Proof  of  authority,  35. 

Superseding  one  so  acting,  35-36. 

What  disability  necessitates,  33. 

When  bond  required,  35. 

Compensation,  37-38. 

Record  of  proceedings,  42. 

Signature  by,  42.  .■'■■■' 

Action: 

Surrogate  cannot  compel  representative  to  bring  in  another  court,  93. 

But  may  surcharge  him  if  he  fail  to  enforce  good  chose  in  action.    See  Account- 
ing. 
Has  no  jurisdiction  over,  98. 
May  limit  him,  in  his  letters,  to  suing,  673. 

And  restrain  him  from  settling  or  collecting,  673. 
Till  further  order,  and  on  bond,  673. 
Differentiated  from  special  proceedings,  98. 
To  Establish  Will: 

A  sort  of  concurrent  jurisdiction,  86-87. 
Two  classes  of  wills,  505,  506. 

(1)  Lost  or  destroyed,  aiui  (2)  npn-producible,  505,  506,  507. 
As  to  (1)  see  that  heading  also,  412  et  seq. 
Supreme  Court's  jurisdiction  defined  by  §  1861,  507. 
Two  cases,  both  where  surrogate  cannot  act,  507. 

Except  perhaps  as  to  lost  or  destroyed  will,  507. 
Surrogate's  lack  of  power  discussed,  507. 
Nrnir-producible  vriUs,  37$,  507,  508. 

Proof  of  factum,  just  as  if  before  Surrogate,  ,508,  511,  613. 
What  wills  not  to  be  so  established,  ^08. 
Lost  or  destroyed  wilk.    (See  that  heading  also.) 
■Jt.       Procedure  in  the  action,  510.     .  j    .  j  •  • 

Nature  of  proof  required.     (See  §  1865,  C.  C.  P.) 
Factum  to  be  duly  established,  ^10. 
Burden  of  proof  on  plaintiff,  511. 

To  meet  presumption  of  revocation,  511,  512,  513. 
Two  credible  witnesses  as  to  contents,  511.    (See  414.) 

Any  competent  evidence  as  to  factum;  511.  *;    •  .     ;.: 

Facts  cannot  be  stipulated,  511.  ,, 

Existence  at  death^  512,  513.- 
Destruotion,  513. 

Ordinary  common-law  evidence  sufficient,  409,  513. 
Even  by  only  one  witness,  409.        ' 
So  long  as  jury  persuaded,  409. 
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Declarations  of  decedent,  409. 
Who  may  bring  action,  513. 
The  complaint,  513.  i 

Averments  suggested: 

a.  Non-producible  will,  514. 

b.  Lost  or  destroyed,  514. 

If  wiU  established,  judgmerd  entered,  515. 

Exemplified  copy  sent  to  Surrogate,  515. 

And  recorded  in  his  ofiice,  515. 

And  letters  issue  from  his  court,  515. 
Code  provisions  as  to  judgment,  515. 

Does  not  involve  construction  of  wiU,  515.    (See  CoNSTEtrcTioN.) ' 

Action  on  Bond:  See  Official  Bond. 

Action  by  or  against  Foreign  Representative : 

§  1836a,  506. 

Ademption : 

Of  specific  legacy,  1168. 

How  wrought,  1168,  1169. 

How  rule  nay  be  avoided,  1168. 

Must  be  wrought  in  testator's  lifetime,  1142,  1168. 

And  by  testator,  1142,  1169. 

e.  g.,  by  foreclosure  of  a  mortgage  bequeathed,  1168. 

Not  by  exchanging  it  for  another  of  same  amount,  1168.   i 
Not  sjfnonymous  with  satisfaction,  1169. 
By  portion  to  child,  ejusdem  generis,  1169. 
When  purpose  of  gift  fails,  1169. 
Rule  not  applied  to  devises,  1169,  1173. 

Nor  to  residuary  legatees,  1169. 
But  devise  of  realty  fails  if  land  taken  by  condemnation,  1170^   ' 
Rule  of  no  ademption  by  strangers,  1142,  1169,  1170. 
Effect  of  contract  to  sell  subject  of  devise,  1170. 

Encumbrance  by  testator,  1170.  '■ 

Repugnant  instrument,  1170. 
Burden  of  proving,'  on  executor,  1169. 
Gifts  made  before  will  do  not  adeem,  1169. 

In  execution  of  purpose  priorily  declared,  1169. 
If  begun  to  be  carried  put,  117Q        '  • 
How  applied  to  advancements,  1460. 

Adequate  Security:  See  Letters,  etc.;  Official  Bond;  Revocation  of  Letters. 

Adjournment: 

Surrogate's  powers,  code  provision,  66. 

Clerk's  power,  49. 

Failure  to  note,  effect  of,  96.       ' 

Admeasurement:  See  Dower. 

Adminicular:  See  Burden  of  Proof,  sub  Probate. 

Administration:  Part  VI,  861  et  seq. 

See  Chapter    I.  Ascertaining  the  Estate. 
II.  Ascertaining  the  Debts, 
III-IV.  Payment  of  Debts. 
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V.  Transfer  Tax  Procbddre. 
VI.  Legacies  and  Their  Payment. 
yil.  Disposition  of  Reajmy. 

Administrators:  See    Letters   of   Administration    (for   general    discussion). 
Part  ly,  660  et  seq. 

iffote.    Gbnerally,  in  administration,  duties  of  all  representatives  are  similar,  580. 

Hence,  see  also  Executors,  &c. 
Cannot,  generally,  account  for  proceeds  of  decedent's  really,  140. 
De  brniis  rum.    (See  Letters  svh  that  head.) 
ijum  testamerUo  annexo.    (See  Letters  sub  that  head-) 
"  Administration  "•iised  alone,  connotes  intestacy,  575. 
Title  and  estate  of,  575.     (See  Executor.) 
Historical  development,  579,  580. 
Abuse  of  power  by  the  Ecclesiastial  Courts,,  580. 
Intestacy  defined  and  illustrated,  580.    (See  Intestacy.) 
Administrator  acts  ex  virtvie  his  letters,  581. 

As  executor  does  under  the  will,  581. 

His  ultimate  guide  Statute  of  Distribution,  581. 
Relation  to  realty;  general  discussion,  886  e<  seq. 
Indexed  svb  Executor,  q.  v. 
(And  see  §  2701  of  Code,)  , 

Generally  none,  887. 

But  see  Disposition  op  Realty,  i.  e.,  to  pay  debts. 
What  he  may  deal  with.    (See  Assets  and  Executors.) 

Admission:  See  Evidence. 

Of  service.    See  Service. 

Admitting  Will  to  f'robate;  Part  III,  Chap.  V.    See  this  subhead,  sub  Probate. 

Adoption:  Part  V,  837  et  seq. 

Definition,  841. 

Jurisdiction  of  Surrogate,  837. 

Under  Dom.  Rel.  Law,  837. 

A  relation  unknown  to  common  law,  837. 

Wholly  statutory,  837. 

Does  not  rest  on  presumptions,  837. 

Originally  limited  to  minors,  837. 

Dangerous  amendments  in  1915  and  1916,  837,  838. 

Possible  ex  parte  adoption  of  adults,  838. 
History  of  the  law  reviewed,  838  etseq. 

Preserving  validity  of  certain  informal  prior  adoptions,  838,  851. 
Under  charter  and  other  permissive  enactments,  838. 
Origin  of  the  right  of  inheritance,  138,  838. 

Not  retroactive,  839. 

Operative  at  death  of  the  foSter-parent,  839. 
Contract  with  child  may  have  similar  effect,  840,  853. 

Though  adoption  be  invalid  or  omitted,  840. 

But  must  be  enforced  by  action,  431,  840,  853. 
Defeat  of  rights  of  remaindermen,  840. 

Leask  and  GiUiam  cases,  840. 
l-Childjandiparent,  inherit /rom  one  anotherj  841. 
But  child  may  not  inherit  through' parent,  841. 
Concurrent  jurisdiction  with  County  Courts,  68,  837,  842,  857. 
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Adoption — continued. 

But  not  so  as  to  conflict,  837,  857,  858. 
Foster  parent,  definition,  841.  '  . 

Who  may  become,  842. 
f    Of  child^  works  no  revocation  of  footer  parent's  will,  .342. 

Validity,  Surrogate  may  determine, '431,  860,  923.  '     '  .     .  f    •  ^i  k..    ■ 

But  if  adopted  sub  contractu  then. his  decree  no  bar  to  action  to  enforce  agree- 
'  ment,  431.  i  '    ',,  ' 

Two  Kinds  op  Adoption,  841. 

Voluntary'  and  involuntary,  841. 
Both  give  heritable  rights,  841. 
Voluntary,  definition,  841. 

Any  other  than  ah  involuntary  one  (see  below),.  841. 
How  effected.    (See  below  Proceedihgs  Discussed.) 
/nuoJuntarj/,  definition,  841. 

Any  of  an  indigent  child  or  one'  who  is  a  public  charge,  841. 
From  asylum)  &c.,  841. 
How  effected,  854  et  seq. 
Consents  requisite,  842. 

When  dispensed  with,  842. 
As  to  certain  parents,  $42.  "" 
As  to  child,  over  eighteen,  842. 
As  to  "person  adopted"  if  adult,  842. 
Forms  of,  suggested  in  N.  Y.  Co.,  850,  851. 
Proceedings,  discussed,  842  et  seq. 

Attendance  of  parties  to  agreement,  842. 

Equivalent  of  personal  appearance  in  certain  cases,,  843. 

Agreement,  843. 

,     _,  Signed  before,  and  acknowledged,  to.  Surrogate,  843. 

■''■■'"'■'■    ■ '  '  " 'p^fecedent'tor,  847.     ^  •''''-'■>*''•   '  '•    •    ■"■       -' :-     '-^-  • 

Statement  of  age  of  child,  843,  848.  .;.-.■,,. 

Not  conclusive,  for  Surrogate  may  inquire  further,  848rjj 

e.  g.,  foundUng  society's  records,  849.  i 

Like  all  statutory  proceedings,  substantial  compliance  essential,  843,  851  •  , 

For  it  gives  status  and  rights, 843.  ,  ..  i    !■   i 

Petition,  form  of,  845.  ; ,  , ; '  / 

N.  Y.  court's  "instructions,"  844.  ^ 

The  order,  846. 

If  Surrogate "  satisfied,"  846.  :  <, 

His  responsibility,  843,  846. 

Must  reaUy  examine  into  the  case,  846. 

Contents  of  order,  846-847. 

Filed  and  recorded,  847,  849. 

Change  of  name,  thereby  covered,  847.  . 

Illegitimacy  not  to  be  recited,  846. 

Form  of,  849.  '  ■ 

Conclusiveness,  851. 
Effect  op,  852  et  seq.  i 

On  former  parents,  852.  • 

On  foster  parent,  852  et  seq. 
On  child,  852  et  seq. 

Cases  of  marriage  and  divorce  of  parent  and  of  unmarried  foster  parent,  852. 
The  right  of  inheritance  under  §  114,  852.  ,1 

Sundry  illustrative  cases,  852.  i  i 
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Adoption— con/mwd. 

Effect  of  foreign  adoption,  853. 
Law  of  comity,  853. 
Effect  on  transfer  tax,  §53^ 
Rights  of  the  Adopted  Child,  853. 

Of  inheritance  under  the  statute,  138,  838,, 839,  853. 
To  enforce  agreement  made  by  fogter  parent,  840,  853. 
e.  g.,  to  make.it  sole  heir,  853j 
Proof  of  hy  parol,  853.  . 
To  share  in  insurance  on  foster  parent'^  life,  853. 
To  exemption  from  transfer  tax,  853,  854,  1059. 
On  accounting  and  distribution,  1491-1492. 
Non-residents  may  now  adopt  indigent  children  here,  855-856. 
Same  reUgious  faith,  "when  practicable,"  855. 
(Query:  can  foundliSig  .of; tender  years  possess  religious  faith?) 
Poor  law,  as  to  care  of  children,  855. 
Placing  out  children,"  856.  '  • 

if    -.    Only  with  residents,  856.     , 
.  _ , ,  ^denture  ^pr  apprenticing  of  _  chi^d,  859. 
Penal  law — provisions  applicable,  859. 
Abbogation  of  Adoption.  > 

Of  voluntary,  857. 

By  court  which  made  order,  837,  857. 
Provisions  of  §  116,  857.        , 
All  must  desire  -it,,  atfd  agree  to.  it,  857. 
Surrogate  must  endorse  his  approval,  857. 
Effect  of,  857. 

Differentiated  from  vacating  or  opening  order,  857. 
Of  involuntary,  S58.  ./:,,, 

By  court  which  made  the  order,  858. 
By  a  special  proceeding,  858.       ,         / 
Citation  when  to  jsgup,  858, 
When  minor  applies,  858.       , 
Rule  as  to  successive  applications,  858. 
When  foster  parent  applies,  858-859. 

Because  of  misdemeanor  or  ill-behavior,  85& 
Whom  to  cite,  859.  ' 

Special  guardiauj  8591 :      - 

Advancements:  See  Advances;  Accounting  sub  Distribution  under,  Decree. 

Definition,  1460. 

"Hotchpot,"  1461.        "'"'"'  '~^-  "''"'■'        ■     '  '  •   .  ■-■.'^'  r   ■'   i-<!Mu^  -:  ■  >\. 

Direction  not  to  deduct  not  applicable  to  debt  incurred  after  date  of  will,  1165, 1460. 
Case  of  note  made  prior,  but  later-renewed,4165,,1460.,  ;       ,,  ,,; 
Doctrine  applies  in  intestacy,  1170,  1171,  1458,  1459. 
Equitably  applied  as  satisfaction  of  general  legacies,  1171. 

By  parent  to  child,  iiJljo 511,  ?;:>  , 

Reference  to  testator's  books  of  account,  559,  1171,  1459. 

Effect  of  entiy  of  stopk. therein  overvalued,  1171. 

Not  per  se  evidence,  1172,  1459.',  i,    ;., 
"By  way  of  portion"  for  child,  1171,  1460.  - ,);     "  , 

Not  to  engage  in  business,  1171.  ,  J,  f    ,    i;:,,      j. 

As  to  "marriage  portion,"  1171.  ,, 

Even  if  procured  from  another,  1171. 
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Advancements — continued. 

Case  of  conveyance  to  son's  wife,  1171. 

Interest  on,  depends  on  will,  1171. 

When  intent  of  testator  provable  by  parol,  1171,  1459. 

Burden  on  executor,  1172. 

Effect  of  agreement  by  child,  1172. 

Out  of  realty,  §  97,  Dec.  Est.  Law,  1458. 

Effect  of  conditional  advancement,  while  legacy  is  absolute,  1173. 

Adjustment  of.    (See  Accounting,  sub  Distribution  under  Decree.) 

Proof  of  discharge,  repajTnent,  &c.,  1459. 

"lUustrative"  cases,  1459-1461. 

Advances  on  Account  of  Legacy: 

Distinguished  from  advancement,  1172. 

Adverse  Interest:  See  General  Guardian,  and  p.  132. 

Advertising:  See  Ascertaining  the  Debts;  Citation;  Service. 

AfSdavit:  See  Titles  of  Sundry  Proceedings;  and  Contempt;  Service;  Ac- 
countings; Verification;  Guardian  ad  litem,  and  Index  of  Precedents. 

AfiSrmation:  See  Oath. 

After-bom  Child: 

May  be  a  "necessary"  party,  139. 

Sometimes  called  "post  testamentary,"  139. 

Statutory  right  to  share,  if  unprovided  for  in  will,  357,  1492. 

This  does  not  include  illegitimate,  359. 
No  status  to  contest  probate,- 430. 

Rights  not  affected  thereby,  430. 

Remedy  is  under  Dec.  Est.  Law,  §  28,  430. 

But  if  only  child,  may  contest,  430. 

Or  if  "provided"  for  m  will,  431. 

For  in  such  cases  its  statutory  right  falls,  431. 
Action  vs.  legatees  to  recover  share,  1191. 

As  distributee,  1492. 

\ 

Age: 

Limit,  of  Surrogate,  31. 

As  affecting  testamentary  capacity.    (See  that  heading,  svh  Probate.) 

Mimmum,  for  testator,  433,  436. 

Of  child,  in  adoption,  843,  848,  848n.,  849. 

Aged,  Sick  or  Infirm  Witness:  See  Witness;  Probate. 

Agents: 

Employed  by  representative,  expense  of.    (See  Accounting.) 

Agreed  Statement:  See  Appeal. 

Agreement:  See  Adoption;  Ante-Nuptial  Agreement. 

Surrogate's  power  to  pass  on,  93. 

Cannot  enforce  one  to  make  irrevocable  will,  361-362. 

Mutual  wills,  if  one  revoked,  349,  362. 

Remedy  is  in  equity,  349,  362. 
To  make  a  will,  or  a  particular  will,  valid,  363. 

May  bind  the  estate,  364. 

So  that  it  is  a  trustee  sub  contractu,  364. 
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Agreement — cordinued. 

Enforceability  vs.  devisees,  364. 
Attaches  as  an  equitable  lien,  364. 
Evidence  of,  clear  and  convincing,  364,  365. 
Enforcement  of,  364. 

Consideration,  sufficiency  of,  364. 
Adequacy  for  parties  to  determine,  364. 
By  compelling  a  conveyance  from  heirs,  365. 
Or  from  purchasers  vMh  notice,  365. 
From  decedent  while  living,  365. 
Stay  of  judicial  settlement  -pendente  lite,  365. 
To  adopt,  enforceable  by  action,  431,  840,  853. 

Alien: 

Citing  non-resident  through  attorney  general,  106. 

Consul  may  appear  for,  113. 

Alienism  of  ancestor,  effect  on  descendant's  right  to  inherit,  139,  1472,  1494. 

When  may  receive  letters,  688,  691. 

Alienist:  See  Expert. 

Allowance:  See  Costs. 

Alteration:  See  Construction  of  Will. 

Ambiguities:  See  Construction  of  Will. 

Amendment:  See  Citation;  Petition,  etc. 

Surrogate's  power  to  cure  defects  by,  96,  105. 
To  case  on  appeal,  ten  days  for,  268. 

American  Citizens  Djdng  Abroad : 

Letters  re  their  estates  here,  611. 

When  dying  within  consular  jurisdictions,  611. 

Provisions  of  U.  S.  Rev.  Stat.,  611. 

As  to  safeguarding  assets  abroad,  611,  612. 

And  remitting  to  U.  S.  Treasury  "in  trust,"  611-612. 

No  consul  thereby  given  rights  of  administration,  612. 
But  treaty  provisions  supreme,  612. 
Consular  Courts,  and  power  to  issue  letters,  612. 
To  which  full  faith  and  credit  should  be  given  here,  613. 
Duplicate  wiUs  may  properly  be  made,  613. 

Amortization:  See  Sinking  Fund. 
Definition,  1271. 

Of  premium  paid  for  trust  securities,  941,  1153,  1271. 
Of  transfer  tax  on  annuities,  life  estates,  &c.,  1136. 

Amount:  See  Accountings;  Ascertaining  the  Debts;  Ascertaining  the  Estate; 
Commissions;  Costs. 

Ancient  Will:  See  §  2623,  C.  C.  P. 

Ancillary  Administration:  See  Letters  of  Ancillary  Administration. 

Ancillary  Guardian:  See  Guardian,  General. 

Ancillary  Letters:  See  Letters  of  Ancillary  Administration. 

Annual  Inventory  and  Account:  See  Accounting;  Guardian. 
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Annual  Rest^: 

Effect  on  income  commissions,  1431-1432, 1444.     -i     ; 
Old  rule  now  modified,  1431. 

Right  may  be  lost  by  remissnesSj  1431.     

If  no  balance  available  in  judicial  settlement,  1432.     '  - 

Annuity:  See  Apportionment. 

Definition,  1148. 

And  unlawful  suspensions,  528. , 

Not  formerly  apportionable,  93(),  1149. 

But  now  so,  under  §  2674,  9i29,  1149! 

Transfer  tax  on,  how  paid,  1076, 114:9. 

Charged  on  fund,  how,  1076. 

Is  a  general  legacy,  1148. 

Direction  to  purchase  by  use  of  certain  .sum,  1149. 

Annuitant  may  elect  to  take  fund,  1149. 

For  annuity  is  not  a  trust,  1149.: 

Difference  explained,  1149. 

Annuitant  vs.  measuring  lives,  1149. 
Compounding  in  one  payment,  1149.  '  ''  ' 

Incomefiguredfromday  of  death,  1149,  1185,  1188,  11891.  ,;,;     .,     ; ,  ,,-;   - 
Arrearage  in  "lean"  year  made  good  in  "fat."  1149. 

Unless  charged  on  specific  fund,  1149.  "  f''-^'''    '     ■   ' 

Not  swelled  by  "extra"  dividends,  1272.     ,  , 

Annulment:  See  Marriage;  Divorce;  Wife;  yfidpvf. 

Validity  of,  when  Surrogate  may  determine,  1^40., 
Effect  on  child's  right  on  distribution,  1492. 
Of  either  parent's  estate,  1492. 

Ansvrer:  See   Objections;   Sundry  Proceedings;   Index  to  Preceden{t3  and 
Forms. 

Must  be  written,  101.         '  ' 

Requisite  contents,  101. 

e.  g.,  answer  in  probate,  424. 

Ante-Nuptial  Agreement: 

Surrogate  can  pass  on  validity,  when,  91. 

Enforce  it,  when,  91.  ,       ,,  .      , 

Not  by  denying  probate  to  a,  will  made  i^  breach  thereof,  91,., 
Cannot  make  wills  irrevocable  quo  ad  Surrogate's  Court,  362.' 
But  is  valid,  and  enforceable  in  equity,  362,  SS9.-  ^  '.l-ir'.r'tr'   >        ■  -  .r,;,    '     ■■:-■_ 
PF/iera  orai  only, /jeW  marriage  not  "part  performance,"  363.  '  '' 

Under  Statute  of  Frauds,  363.  ' 

// MjriWew,  marriage  is  valid  consideration,  363.  '■ 

.. ,  .When  in  lieu  of  dower,  363. 

Husband's  right  and  title  under,  581.  ' 

As  against  wife's  executor,  581. 
Effect  of,  on  right  of  state  to  tax,  1072. 

If  made,  in, another  state,  1072. 

On  death  of  husband  here,  1072. 

On  property,  after  acquired,  ;in  this  state,  1073. 

If  contract  is  to  make  a  will,  1073. 

On  interest  payable  oh  legacy,  1186.         ' 

Apoplexy:  See  Probata  sub  Testainentaty  Capacity. 
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Appeal:  Part  11,  Chap.  V,  256  et  seq.    See  also  Appellate  Division;  Court  of 
Appeals. 

Continuing  power  of  guardian  ad  litem  to  act  for  infant,  135-136. 
Intervention  of  new  party,  152. 

Whose  right  accrued  since  order  or  decree  made,  152. 

His  right  to  appeal,  152.    i; 

If  "aggrieved,"  152. 
Decree,  regarded  aa  a  judgment,  192-194. 

Exception  filed,  prerequisite  to  review,  194. 
Practice  assimilated  to  that  in  Suprtme  Court,  194. 

If  from  decree  after  trial  by  Surrogate  alone,  194. 

Not  otherwise,  194. 

For  in  such  other  case  §  998  controls,  194.  i 

And  appeal  heard  without  a  case,  194. 
Exceptions  to  be  definite  and  specific,  195,  266,  268. 

Not  to  "decree  and  each  and  every  part  thereof,"  195. 
Rule  as  to,  on  facts  or  on  law,  stated  by  Court  of  Appeals,  196.  ,•,, 

Finality  of  order  or  decree,  important  as  conditioning  rights,  211,. 
Discretionary  acts  of  Surrogate  not  to  be  disturbed  aa  a  rule,  234,  284. 

Unless  discretion  abused,  234,  253,  260,  284.  ,  ; 

Court  of  Appeals  cannot  review,  253,  284. 

Order  appointing  referee  not  reviewable,  260. 
Issuing  commission,  260. 
Effect  of  appeal  from,  latter,  272. 
Only  remedy  for  error  of  substance  or  of  law,  245. 

i.  e.,  for  judicial  as  against  clerical  error,  245. 
Latter  remediable  by  opening,  &c.,  245. 
Order,  or  decree,  when  opened  may  be  amended,  249. 
And  then  appeal  may  be  had  therefrom,  249. 
Effect  of,  on  enforceability  of  decree  appealed  from,  256. 
Code  provisions,  256.  •     ,    .  ,  .      - 

(1)  Class  of  decrees  where  no  stay  effected  except  by  undertaking  under  §  2761, 
256.  ,-^ 

(2)  Class  of  decrees,  granting  letters  or  admitting  will,  256. 
tJnstayable,  if  Surrogate  hy  order  so  provide,  256. 

(3)  Class  of  decrees,  operable  in  spite  of  appeals,  256. 
Right  to  Appeal,  257  el  seq. 

To  appellate  division,  257,  262. 
By  a  "party  aggrieved,"  257,  258,  259. 
Definition,  259. 
Not  in  default,  257,  258. 
By  one  not  a  party,  258,  260. 
If  interest  ends,  right  ends,  258. 

Review  limited  to  res  in  which  appellant  interested,  258. ,    , 
Executor,  when  not  entitled,  unless  beneficiaries  insist,  259, 

When  not  aggrieved  anyhow,  259. 
One  in  whose  favor  decree  made,  not  "aggrieved,"  260.    ;         ; 
From  final  determinations,  257. 

And  orders  affecting  substantial  rights,  257. 

Examples  of  such  orders,  260. 
None  from  ex  parte  orders,  260. 

Remedy  as  to  such  orders,  260. 
None  from  merely  procedural  orders,  260. 
From  intermediate  orders,  265. 
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Appeal — amtihued.      > '    v 

§  1301  now  applicable,  265. 
Valuie  of  direct  appeal,  265  e«  seg.      •  r 

In  contrast  to  review  on  final  appeal,  265. 
Practice  Upon:  '  .i  . 

General  code  provisions  made  applicable,  257.    >    v     ,,  _ 

i.  e.,  as  to  formalities,  257. 
Analysis  of  these  provisions,  257.         ' 
Effect  of  death  of  parties,  257. 
Forties  to,  261-262.  '  :<      - 

Code  provision,  261.  •  ■  . 

Each  party  who  has  appeared,  261. 
Appellate  Court  may  bring  in  others,  261. 

Surrogate  may  not,  261. 
Special  guardito  below,  135,  262. 
Illustrations,  262. 
How  taken,  262. 

By  notice  of  appeal,  262. 
Code  provision,  263. 
How  served,  263,  264. 
Form  of,  263. 

Need  not  state  grounds  of  appeal,  267. 
Appeal  for  hew  hearing  in  Appellate  Division,  264. 
The  Gilman  case,  264. 

Except  in  transfer  tax  cases,,267.    (See  Transfer  Tax.) 
But  should  state  if  on  facts  or  law,  268.       ' 
Or  both,  268. 
When  tahenr  ■     ■  '   ' 

Withm  30  days,  263. 

Of  service  of  decree  or  order,  263. 

With  notice  of  entry  thereof,  263. 
By  ony  party,  263.  • 

Egect  of: 

As  stay.    (See  below,  Security  to  Perfect  Appeal.) 
What  appeals  do  not  stay  execution,  275  et  seq.,  687. 
Summary  statement,  276. 
After  jury  trial,  discussion,  280-282. 
On  power  of  recipient  of  letters,  685. 
The  Appellate  Court,  282.    (See  Appellate  Division.) 
Practice  after  it  has  acted,  288. 

Code  provision,  288. 
(See  Court  op  Appeals.) 
On  Facts  or  on  Law,  266. 

Appeal  can  be  taken  on  either,  266. 
Or  on  both,  266. 

Distinction  between  the  two,  267. 
If  on  law,' exceptions  prerequisite,  192,  266. 
Or  no  question  presented  for  review,  266. 
But  must  be  specific,  266,  268. 
And  point  out  specific  error,  266. 
This  in  order  to  go  to  Coiurt  of  Appeals,  267. 
For  Appellate  Division  can  review  anyhow,  267: 
Difference,  however,  between  exceptioiis  to  rulings,  267, 
Essential  to  appeal  in  either  court,  267. 
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Appeal — contimied. 

And  exceptions  to  findings,  or  refusals  to  find,  267. 
Case  on  Afbeal. 
i '         §§  992-1007  made  applicable,  267,  268. 
Made,  and  settled  by  Surrogate,  268. 
As  if  an  appeal  in;  an  action,  268. 
Rule  32,  Gen.  Rules,  applicable,  268. 
!»'•  Necessity  of,  269,  284. 

No  case  required,  where  no  issue  of  fact,  268. 
Settlemeni  of: 

Time  within  which,  268. 

When  appeal  by  party,  268. 
Proposing  amendments,  268. 
Thereupon  notice  of  settlement,  268. 
Extension  of  time  by  Surrogate,  268,  269. 
By  specific  order,  268. 
May  be  after  time  has  expired,  269. 
But,  time  to  appeal  cannot  be  extended,  269. 
Conditions  of  order  extending  time  for  formal  steps,  269. 
Contents  of: 

Determined  by  recitals  in  order  or  decree,  269. 
Of  papers,  etc.,  on  which  it  was  based,  269. 
Amendment  "to  conform  to  facts,"  269. 
May  be  directed  even  by  appellate  court,  269. 

Which  will  remit  the  matter  to  the  Surrogate,  269. 
Who  can  resettle  the  case,  269. 
-What  record  of  evidence  inolusible,  269.- 
Of  evidence  rejected,  269. 
Of  evidence  received  over  objection,  269. 
"All  the  evidence,"  and  certificate  thereof,  270. 
Certificate  or  stipulation  of  correctness  of  record,  270. 
Security  to  perfect  appeal;  270.  i 

Code  provisions,  270. 
Difference  between  "staying 'execution''  and  rendering  appeal  "effectual," 

270. 
Each  calls  for  an  undertaking,  270,  273. 

Two  undertakings  may  be  necessary,  270.  '  '"'     ■    ^'' 

What  kind  of  decrees  not  stayed,  270. 
Code  provision,  270. 

Unless  undertaking  to  obey  the  decree,  as  well  as  for  costs,  be  given, 
270. 
Formalities  and  form  of  the  undertakings,  270  et  seq.,  276-278. 

(See  below.  Undertaking.) 
Two  sureties,  or  one  surety  company,  270,  27l7i. 
Who  must  acknowledge  undertaking;  ^71. 
And  make  affidavit  "of  sufficiency,"  271. 
And  justify,  if  required,  278-279. 
Local  N.  Y.  Co.  rules,  279. 
Code  sections  relating  thereto,  278. 
Character  of  security  fixed  by  §  2759,  272. 
Stay,  under  perfected  appeal;  by  §  2557,  272,  277., 
Limited  scope  thereof,  272. 
e.  g.,  appeal  from  order  for  commission: 
*    Stays  commission,  272. 
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But  not  the  proceeding  generally,-  272.    ^ ;    .  i  ^  .  • 
As  to  one  party,  not  necessarily  effectual  as  to  another,  275^ 
Summary  of  what  decrees  stayed  by  appeal)  and  what  not  stayed, 
276,  277,  278. 
No  stay  of  decree  revokiiig  letters?  771. 
When  second  undertaking  requisitej  272. 

i.  e.,  when  decree  appealed  from  directs  representative,  etc.,  to  do  an 
act  or  pay  money,  273! 
Risk  of  failing  to  give  both,  273. 
Different  undertaking  in  contempt  cases,  273. 
Code  provision,  273. 

Undertakes  to  "surrender  .  .  .  in  obedience,"  278. 
Form  of  requisite  clause,  274. 
Usual  undertaking j  to  Court  of  Appeals,  274. 
The  undertakings:  ,        > 

FormaUties  and  forms  Of,  270  et  seq.,  276  et  seq.  . 
Amount,  how  fixed,  276,  277. 
Runs  to  the  people,  277,  278.      ■'   ■'  ' 
Name  and  residence  of  each  surety,  277,  278. 
Must  be  acknowledged  by  each  surety,  271,  277.  ■■. 

Each  of  whom  makes  affidavit  of  sufficiency,  271,  277j 
Apprdved  by  Surrogate,  277,  278. 
Or  appellate  judge.i  277,  278. 
•Filed  in  Surrogate's  office,  277j  278. 

Prosecution  of,  by  action,  by  Surrogate's  permission,  277,  278. 
From  order  permitting  execution  to  issue,  1025.  >  i''ii\ 

Amount,  how  fixed,  1025. 
Justification,  278. 

Loc'£i,i  rules  quoted,  279. 
§l308'and  Rule  6  applicable,  278. 
Insolvency  of  sureties,  effect  of,  279. 
Remedy  in  such  event,  280.    • 
Motion  in  Appellate  Court,  280. 

For  a  new,  or  additional,  bond,  280. 

Appearance,  111  et  seq. 

Gives  jurisdiction  of  person,  90,  112,      ^ 

If  party  is  competent  adult,  90k 

Cqde  provision,  90,  111.      

How  made,  112. 
Effect  of;.  112,  113,, 
What  not  waived  by,  113. 
By  consul,  113.  -<    , 

General,  cures  void  service,  113. 

But  not  if  jurisdiction  lost,  113. 
For  non-resident,  proof  of  retainer,  113. 
Special — effect  of,  114. 

How  vitiated,  114.  .   ' 

By  plea  to  merits,  114, 

Appellate  Division:  See  Appeal;  Jury  Trial.^ 

First  appellate  tribunal,  257,  262. 
Powers  of,  on  appeal  frorrtSurtogaie:    • 
To  bring  in  new  party,  261. 
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Under  §  2755,  261. 
To  reexamine  issues  under  §  2763,  264,  282. 

And  take  further  testimony,  264,  283. 

Code  provision,  282. 

Extraordinary  power  of  review,  282. 

In  cases  also  under  §  2490,  subd.  6,  282. 

This  power  to  be  invoked  in  notice  of  appeal,  264,  282. 

When  will  not  be  used,  283. 

When  referee  will  be  appointed,  264,  283. 

Materiality  of  new  testimony  must  be  shown,  283. 

Newly  discovered  evidence,  284. 
To  review  intermediate  orders,  265. 

If  not  already  independently  appealed  from,  265,  266. 
To  review  facts  and  law,  266. 

Regardless  of  exceptions,  267. 
To  remit  cause  for  resettlement  of  case  on  appeal,  269. 
To  approve  undertaiking  on  appeal,  277.     '• 
Reoersal,  285  et  seq. 

For  prejudicial  error  only,  284,  285,  420. 

On  conflicting  evidence,  285,  420. 

Of  discretionary  orders,  only  if  abuse  shown,  234,  253,  260,  284,  285. 

Admitting  or  rejecting  evidence,  285,  286.       '  /■ 

Whether  improperly  done  by  Surrogate,  286. 
And  if  so,  whether  prejudicial,  285,  286. 
To  reverse,  affirm  or  modify,  §  2763,  287. 

Or  grant  new  trial,  or  rehearing,  287. 

How  affirmed  or  modified  judgments  enforced,  287. 
Same  as  to  orders,  288. 

Partial  reversal,  288. 

Rule,  where  interests  of  parties  several  and  distinct,  288. 
To  make  new  findings  under  §1317,  288. 

Case  governing  practice-  cited,  288. 
Practice  after  it  has  acted,  288. 

Code  provision,  288.      ,.     .< 

Appointment:  See  Power  of  Appointment. 

Apportionment : 

Of  rents,  annuities  and  dividends,  929. 
On  death  of  recipient,  930.  '     '.,.<■ 

So  that  his  estate  gets  aliquot  share,  930. 
Due  him  at  his  death,  930. 
All  undef§  26*74,  929-930. '.'1   ,  :.  •■:<  .^ 

Which  is  inapplicable  to  insurance  policies,  930. 
Annuities  not  formerly  apportionable,  930. 
Rule  as  to  dividends,  930. 

Declared  date,  not  earned  date,  931. 

Appraisal:  See  Ascertaining  thei  Estate;  Transfer  Tax;  Accounting,  sub  Decree. 

Appraiser:  See  Ascertaining  the  Estate;  Transfer  Tax. 

Apprentice : 

Indenture  of  child  as,  859.  ,  - 

Arbitration:  See  Compromise  of  Claims,  999. 
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Arrest:  See  Decrees  and  Orders,  sub  Enforcement  of. 

Penalty  for  refusing  to  file  inventory,  916. 

After  order  duly  made  and  served,  916. 
How  discharged,  916. 

Ascertaining  the  Debts:  Part  VI,  Chap.  II,  §§  776-792.    See  Payment  of  Debts. 

Duty  of  the  representative,  to  compute  net  estate,  961. 

Right  of  beneficiaries,  who  share  net  estate,  961. 
Necessary  also,  in  order  to  deduct  in  transfer  tax,  961. 
(See  Accounting  for  discussion  of  disputed  claims.) 
Liquidation  of  debts  before  Revised  Statutes,  961-963. 

Under  Revised  Statutes,  963. 
Present  rule — equality  among  creditors,  964. 
Representative,  in  trust  for  all  creditors,  964. 

Must  thus  exact  of  each  due  proof  of  his  claim,  970. 
No  longer  any  advantage  in  judgment  vs.  representatives,  964. 
Preferences,  few  and  statutory,  964,  986  et  seq. 
Duty  to  ascertain  assets  available  for  all  purpose,  964. 

Before  paying  any  particular  claim,  964. 

Or  he  may  be  held  hable  to  unpaid  creditor,  964. 

So  he  is  authorized  to  advertise  for  claims,  964. 
In  view  of  this  duty,  restraint  meanwhile  on  creditors,  964. 

No  execution,  save  by  leave  of  Surrogate,  964. 
And  for  pro  rata  of  assets,  964. 

No  costs  save  where  claim  unreasonably  resisted,  964r-965. 
Notice  to  Cbeditobs,  965. 

At  any  time  after  letters,  965. 

Published  for  six  months,  965. 

In  paper  designated  by  Surrogate,  965. 

To  present  claims,  place  and  last  date  specified,  965. 

With  affidavit  of  claimant,  965. 

Effect  of  failure  to  present  claims  accordingly,  965.    (See  below.) 
Importance  of  notice,  965. 

From  representative's  standpoint,  965. 

Not  a  legal  duty,  but  a  safeguard,  966. 

Effect  of  independent  knowledge  of  claim,  966. 

Statute  of  limitation  set  running,  966. 

a.  If  notice  published. 

b.  If  claim  presented. 

c.  If  claim  rejected  by  written  notice,  duly  served,  966,  984. 
Application  for  order,  967. 

Form  of  notice,  968. 

Order  designating  papers,  967. 

Place  to  present  specified,  968. 
Right  to  requirp  voucher,  or  afiidavit,  968. 
Proof  of  claim,  rules  as  to  form  and  contents,  968. 
Form  of  claim  suggested,  969,  983. 
Failure  to  Present,  969. 

Dangerous  if  jiot  fatal,  970. 

Destroys  creditor's  right  to  costs,  969. 

Prevents  his  claim  getting  liquidated,  969. 
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i.  e.,  by  representative's  acceptance  of  it,  969. 
May  lose  right  to  collect  out  of  estate,  971. 
Presenting  the  Claim,  969. 

At  place,  and  within  time,  specified,  969. 
To  one  of  representatives,  969. 
All  of  claim  is  presumed  to  be  included,  969. 
e.  g.,  including  interest  demandable,  969. 
If  allowed,  new  statute  set  running,  969. 
Interest  runs  from  date  of  presenting,  970. 
t        Creditor  should  not  rely  on  representative's  knowledge  of  claim,  970. 
Distribution  might  be  had,  970. 

And  estate  freed  of  liability,  970. 
"Exhibiting"  claim  a  written,  not  oral,  transaction,  970,  983. 
How  exhibited  and  how  rejected,  984^985. 
Action  on  Claim,  971  et  seq. 

Reference  of  disputed  claims  abolished,  971. 

But  referable  generally,  164. 
If  rejected,  creditor  can  be  heard  on  accounting,  164,  971,  974,  983. 
Or  may  sue  within  three  months,  971,  974. 
If  he  be  judgment  creditor  need  not  sue,  983. 
Representative  must  act,  one  way  or  the  other,  971. 
Cases  as  to  what  constitutes  rejection,  984-985'. 
Effect  of  admitting  claim,  under  §  2680,  973. 
Surrogate  may  determine  if  it  was  admitted,  985. 
Admission  resultingAom  not  disputing,  972. 
Statute  of  Hmitations  not  to  be  waived,  972. 
Cannot  be,  by  mere  silence,  972,  973. 
Effect,  if  it  be  admitted,  164,  973. 
If  no  action  be  taken,  973. 
K  it  be  rejected,  974. 
Difficult  situation  of  representative,  974. 
Dangerous  to  pay  before  accounting,  974. 
Where  representative  himself  the  creditor,  975. 
§  2679  governs,  975. 
Issue  tried  on  accounting,  975. 
He  must  not  pay  himself  sooner,  975. 
Formerly  no  other  proceeding  possible,  976. 
Overpayments  to  legatees  or  creditors  can  be  recovered^  976. 
But  not  from  estate,  976. 
Being  made  at  his  peril,  976. 

But  advances  to  pay  debts  of  a  solvent  estate  recoverable,-  976. 
His  claims  vs.  decedent  to  be  scrutinized,  977. 
"Very  satisfactory  evidence,"  977. 
No  written  basis,  viewed  with  suspicion,  977. 
If  in  writing,  entitled  to  benefit  of  usual  presumptions,  977. 
e.  g.,  promissory  note: 

Need  not  prove  non-payment,  977. 
But  must  prove  deUvery,  977. 

Because  he  is  in  possession  of  decedent's  papers,,  977. 
Ergo,  note  never  delivered,  or  paid  and  given  back,  977. 
May  assign  his  claim,  and  assignee  may  sue,  977,  978. 
And  is  not  bound  to  await  accounting,  977,  978. 
Where  Claim  Based  on  Decedent's  Oral  CoNSTBACfr,  979.   ■• 
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Cases  holding  severe  scrutiny  required,  979.  ; 
Passing  jtuHciaUy  on  claims  in  iss,Vie,  979. 
Rule  on  references,  979. 

Claims  withheld  during  debtor's  life,  979.        ,;     ;,  , 
Verified  claim,  effect,  979.  -  vi  i     ;  ; 

Representative's  verification  incompetent,  97Si,, ,,, . 
Costs.    (See  that  head.) 

Ascertaining  the  Estate:  Part  VI,  Chap.  I,  861  et  seq.    See  Assets. 

Duty  of  representative,  861. 

To  administer,  means  first  to  reduce  to  poasessipn,  861. 

AUpersonalty,  861. 

Title  to  which  Vests  in  him,  568,  575,  861. 

Unless  expressly  excepted,  861. 

If  he  knows  of  assets  must  get  after  them,  861. 

Wherever  they  may  be,  862.         i  ,  . 
Three  proceedings  of  ascertainment  provided,  861.  • 

Not  liable  for  inaction  if  action  useless,  862. 
But  burden  on  him,  in  such  case,  862. 
May  be  held,  as  for  devastavit,  862. 
I.  Discovert,  862  el  seq. 

Of  property  withheld,  862. 

A  summary  proceeding,  863. 

Under  the  new  act  dehvery  also  securable,  863. 

The  code  provisions,  863,  864. 

Requirements  as  to  petition,  863,  865. 

Intent  to  discover  and  reach  assets,  864,. 

To  secure  information  and  deUvery,  864.  .  ,  ,  c 

Not  to  enforce  collection  of  debts,-864.  ,,   ;  ; 

Nor,  under  old  act,  to  determine  title,  864,  866«,.,  868. 

Limit  on  this,  however,  868.    :    ,  l . , 

By  new  act,  868.        ■  " 

Can  jury  trial  thereof  be  had,  868. 
Form  of  petition,  866  and  866n. 
Order,  not  citation,  based  thereon,  863. 

Issues  if  Surrogate  satisfied  of  treasonable  ground^,  863,  865,  870. 

A  judicial  step,  clerk  cannot  act,  865. , 

Denied,  if  representative  already  has  knowledge,  867,.    ,  . 

e.  g.,  has  inventoried  the  asset,  867. 
Object  of  proceeding  analyzed,  867.    • , 
Foriii  of,  870.       .  .      . 

Service  of,  870-871.  i ., 

Trial  and  decree,  863. 

Can  jury  trial  be  had,  869. 

Of  question  of  title,  869. 
Equitable  nature  of  remedy,  869. 
Former  limits  of  procfiBding,i  864,,  871. , 
Ordinary  rules  of  evidence  govern,  87.1. ,  ,    ,  1 

Also  statutory,  e.  g.,  tax  law  requiring  stamp,  874. 

Issues  raised  by  ainsvirer,  ,872.     ■ 

Sufficiency  of  answer,  872.  ,         ' 

Formerly  might  oust  jurisdiction,  872.  . 
Now  may  secure  discretionary  dismissal,  873.. 
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Form  of  answer,  &73.      ;, 
■'   •   Plead  facts,  not  cioneluaions,  873n. 
Form  of  decree,  875. 

Recitals,  875  and  rt.     ' 

Directions  to  be  explicit  and  specific,  875,  876. 
^'Ili  Inventory  and  Appraisal,  876  el  seqt    (See  Assets.) 
Inventory  by  the  representative,  876. 

Within  three  months,  876. 
Appraisal  by  two  appointees  of  Surrogate,  876. 
Disinterested,  and  under  oath,  876. 
In  presence  of  those  who  attend,  876,  911. 
Notice  requisite,  876,  911. 
How  served,  877,  911. 
Form  of  application  for  appointment,  876. 
Of  order  appointing  appraisers,  877. 
Of  notice  to  next  of  kin  alnd  legatees,  877. , 
Appraisal  in  different  places,  877,  913. 

Or  of  newly  discovered  assetsy  877. 
Proceeding  statutory,  878. 

Substantial  compliance,  878.      : 

Inventory  if  regular  how  conclusive.    See  Accotjnting. 

If  irregular,  representative  surcharged  expense  thereof,  878.- 
Not  directly  attachable,  878.     -;.,  '      ,  , 

Impugned  on  accounting,  878.       i 
Conclusiveness.    See  Accounting.   , 
Contents  prescribed  by  Code,  879. 
Form  illustrating  requirements,  879-881. 
Each  appraiser  to  take  bathj  879. 
To  include  all  assets  not  exempt,  881.    (See  Assists.) 
Appraisersi  duty  and  power,  911. 
Is  set  out  in  their  oath,  876-911. 
Executor  notifies  next  of  kin  and  legatees,  911. 
And  proffers  the  inventory,  911. 
Suggests  no  valuations,  911. 
Then  appraisers  make  evaluation,  911. 
Rule  under.  Dec.  Est.  Law,  §  122,  911.  ,  i 

Surrogate  not  to  advise  them,  911. 

No  power  over  surviving  partner,  911-  ^(See  Partnership.) 
To  appraise  existing  assets,  912. 
If  none,  how  to  proceed,  912..    ■,,  .  ,:, 

No  need  of  appraisers,  912.. .        i    ,' ,  .,,,. 

Assets  need  not  be  actually  produced,,  912.,,  ... 

But  "exhibited"  on  inventory,  912.  . 
No  power  to  administer  oaths,  913. 

Surrogate!  to  ascertain-  essential  facts,,  913. 
e.  g.,  widow's  age,  re  dower,  913. 
Duplicates  of  inventory  to  be  signed,  913>     : 
One  given  to  representative,  .9,13.    ,  , 
One  filed  in  Surrogate's  office,  913.       ^, 
Must  be  verified  also  by  exeeutor,,913-  .,  c  ;; 

Must  include  debts  of  represeAtative  .tQ  decedent,  914,",]L164-  ,. 
Being  named  as  executor  not  a  disciiarge,  91^,^1,1^4,  ^  ,  ' 
§  2673  covers  the  case,  915,  1164.  ,,.,!,    .  i  . .; 
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And  amount  is  "Money  in  his  hands,"  915. 
As  against  creditorsy  bequest  of  the  debt  is  not  valid,  915. 
Effect  of  reciting  it  in  inventory,  915,  1421. 

Any  set-off  or  defense  should  be  also  recited,  915. 
Or  he  may  estop  himself,  915. 

May  be  "acknowledgment"  under  Statute  of  Linutations,  915. 
Must  be  set  forth,  though  debtor  insolvent,  915. 
Insolvency  a  defense  later,  915. 
Under  decree  directing  pasonent,  ^15. 
If  insolvency  continuous,  916,  916. 
Return  of  inventory,  913  et  seq. 
Under  §  2668,  913. 

Any  one,  or  all,  representatives  may  return  it,  913. 
If  any  one  neglect  to  do  so,  ousted  from  administration,  913,, 914,  916. 

Until  he  verify  and  return  the  inventory,  913.  •  ■ 

Importance  of  the  inventory  in  subsequent  administration,  914,  917. 
Its  presumptive  value,  914,  922.    (See  Inventobt.)         . . , 
Though  not  binding  on  successor,  914. 
Will  not  to  dispense  with,  914. 
Amendment  of  inventory,  914. 
Compelling  Return. 
Under  §  2668,  916.     ' 
Order  to  return  or  show  cause,  916. 

Penalty  removal,  or  punishment,  916. 
Arrest  and  discharge,  916,  924. 
By  whom,  917. 

Prima  fade  status  enough,  917,  919,  923. 
Only  statutory  inventory  compellable,  917,  92Q. 

Not  some  testamentary  idea,  917. 
What  need  be  alleged  and  shown,  918. 
Effect  of  laches,  920. 
Procedure: 

Petition,  918. 

Demand,  prerequisite,  918ra. 
How  to  allege  omitted  asset,  919«. 
Surrogate's  discretionary  power,  919.: 
If  answer  interposed,  919,  920. 
Form  of  such  answer,  921. 
The  order,  919. 

Clause  in  case  of  default  in  compliance,  920. 
Must  be  personally  served,  920,  924. 
In  order  "to  punishment,  924. 
Surrogate's  limited  power,  922. 
Nor  to  try  title,  920,  921,  922. 
III.  Exemption  roB  Widow,  &c,  904.    (See  Exempt  Pkopertt.) 
Realizing  on  Assets.    (See  Compbomise  of  Claims.) 
By  settling  with  debtors;  924. 
By  compromise  or  composition  or  sale,  925. 

Under  §  2683,  925.  - 

This  includes  claims  against  estate  also,  926. 
Settlements' must  be  honest  and  prudent,  924. 
Forms  cJA  ai)plication  to  Surrogate,  928-929. 
Rents,  apportionment  of.    (See  Apportionment.)  > 
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Dividends,  apportionment  of.  (See  Apportionment.) 
Annuities,  apportionment  of.  (See  Apportionment.') 
Liability  as  to  investments,  etc.    (See  Testamentabt  Trustee*) 

For  profits,  or  for  losses,  948-950. 

For  losses,  when  unavoidable,  950-951. 
Loss  of  debts  due  estate,  951  et  seq. 

No  liability  if  "without  fault"  of  representative,  950. 

Solvent  debtor,  951. 
-  Though  noh-r6sident,  961. 

Bound  to  collect,  951. 

Incompetence  of  attorney  no  defense,  951. 

Taking  land  in  payment,  title  unmarketable,  951. 

Letting  statute  of  limitations  run,  951; 

Failure  to  sue  must  be  fully  excused,  951. 
Bona  fide  advice  of  counsel,  951. 

Reasonable  hope  of  recovery  and  of  collection,  952.  ; 

Entering  deiieiency  judgments,  952. 

Debt  of  represfehtative  to  estate,  952. 

Surrogate  alone  to  determine  liability,  952. 
Decedent's  bvMness.    (See  that  head.) 

Assent: 

Of  executor,  to  specific  legacy,  1143. 
Vests  title  in  legatee,  1143i 
May  be  express,  or  implied,  1143. 
Once- given,  irrevocable,  1143. 
When  not  to  be  given,  1143. 

Assessments :  See  Taxes  and  Assessments. 

Assets:  See  Ascertaining  the  Estate.    ' 
Definition,  29. 
Existence  of  as  conditioning  probate  jurisdiction,  74. 

Immaterial  when  decedent  a  resident,  75. 

Vital  when  a  non-resident,  79,  80,  81. 

Broader  meaning  in  this  connection,  80. 

"Brought  into  State,"  79,  80. 

If  collusively  brought,  confers  no  jurisdiction,  80. 

Nor  if  on  mere  bailment,  82.  , 

As  conditioning  letters  c.  t.  a.,  712. 
Bible,  80. 

Insurance  policy,  80,  81. 
Earrings,  80. 
Folding  chair,  80. 
Debt  when  an  asset,  82. 

Proceeds  of  decedent's  check  paid  after  his  death,  861. 
What  shall  be  deemed  assets,  881  et  seq. 
Code  requirements,  881. 

Leases  and  interests  in  land,  881. 

Certain  fixtures,  881. 
■  Crops  growing  at  time  of  death,  881,  884,  1390. 

Produce,  not  grass  or  fruit,  881,  883,  889. 

Rents  accrued  at  tune  of  death,  881,  883,  884,  889. 

Debts,  882. 
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Assets — continued. 

Accounts,  882. 

Money,  etc.,  882. 

Things  in  action,  882,  899. 

Stock,  corporate,  882. 

Goods,  wares,  merchandise,  etc.,  882. 

Utensils  and  furniture,  882. 

Personalty  not  specifically  exempted,  882. 

Moneys  due  on  contracts,  882. 
Insurance  policies.    (See  Bbitofits;  Insueabtoe,  882-883.) 

Assets  where  debtor  resides,  882. 

Effect  of  physical  location  of  policy,,  882. 
Of  death  of  beneficiaries  named,  883. 

Fire  policies,  loss — to  whom  paid,  833. 
Partnership  interests,  883.    i 
Stock  exchange  seat,  883. 
Checks  unpaid  at.death,  862,  883. 
Pension  moneys,  exemption,  898. 
Damages  in  condemnation  proceedings,  884,,  887, 1390. 
Good  will,  etc.,  884,  895.    _ 
Business  name,  896. 
Literary  property,  copyrights,  896. 
Patents,  896. 

Miscellaneous  cases  as  to  what  not  assets,  884^886. 
Realty  of  decedent.     (See  Executors  and  Administratohs;  Real  Property; 

Rents;  Repairs.)  '  •  '  ■ 

Proceeds  of  action  for  negUgent  kUling,  in  a  limited  way,  882,  898.    (See  Neolioent 

Killing.)  ' 

Property  in  action,  899.    (See  Ghosh;  in  Actton,) 
Pew  rented  for  term  of  years,  1009. 
Unexpired  term  of  decedent,  tenant  pur  atdr^  vie,  1390., 
Extra  dividends  due  decedent  at  death,  1390. 

Assignee: 

Of  a  devisee  or  legatee,  rights  of,  146. 

Is  a  "person  interested,"  144,  14?. 

How  right  to  be  evidenced,  147. 

But  is  not  a  "person  entitled,"  1259. 
When  a  party,  146. 

If  entitled  to  share  on  distribution,  146,  147. 
Receiver  deemed  to  be,  147. 
Death  of,  effect,  147. 

Assigrmnent: 

Validity  of — Surrogate's  power  to  pass  on  denied,  93,  144. 

Power  asserted,  140,  147,  1261. 

Reasons  detailed,  147.  •    •        ■  ,,■; 

e.  g.,  declared  void  for  usury,  147. 
Whether  made,  Surrogate  can  determine,  140. 
Surrogate  must  record,  147. 
Where  else  to  be  recorded,  147. 
Must  be  in  writing  and  duly  acknowledged,  147. 
For  benefit  of  creditors: 

Estate  not  assets  df- deceased  assignee,  886. 
Of  beneficiary's  interest  in  trust,  invalidity,  1261. 
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Assistant: 

To  Surrogate — testimony  in  probate,  50,  51. 
Deposition  taken  by,  411.     '     i 

Association:  See  Corporation. 

Attachment:  See  Contempt;  Commitment. 
Development  of  remedy,  224,  225,  226. 

Attestation  Clause:  See  Wills,  sub  Due  Execution. 

Attorney:  See  Counsel  Fees. 

When  Surrogate  shall  not  act  as,  43,  44,  156. 

Effect  on  his  acts,  44. 

Appearance  by,  90,  112,  113. 

Who  shall  not  practice  before  Surrogate,  112t-113.  , 

For  foreign  cUent,  must  file  proof  of  retainer,  ll3. 

Consul,  as,  113.    (See  Consul.) 

Duty  under  Rule  50  to  serve  as  special  guardian,  128. 

An  officer  of  the  court,  156. 

Amenable  to  its  control,  156. 
AppKcant  for  its  protection,  .156,  158, 
If  clerk  of  court  not  to  practice  before  Surrogate,  156. 
Cottrt's  Power  Over,  156. 

e.  g.,  to  direct  substitution,  156. 

And  the  terms  and  conditions  thereof,  156. 

If  some  proceeding  actually  pending,  158. 
Power  originally  doubted,  156. 
But  clear,  under  the  Code,  157. 
And  General  Rules  of  Practice,  156. 
To  determine  lien  of,  157,  158. 
Exercisable  upon  judicial  settlement,  159. 
Compensation  of. 

Surrogate  may  fix,  on  subptjtution,  157. 
Governed  by  agreement,  "express  or  impUed,"  157. 
Champertous,  159. 
Unconscionable,  159. 
Rules  as  to  payment,  and  amount,  1338  etseq. 
Lien. 

How  enforced,  157  et  seq.  ,    ; 

To  what  attaches,  157,  158. 

Code  provision;  15'7.   "  ;.:;'.■;■(•   j-it   . 

To  interest  in  trust  fund,  159.  n,    ,:-^  •,'< 

Surrogate  may  determine,  157.  .  ■  ^    i    ,  ,, 

The  matter  is  referable,  157, 

Or  may  be  disposed  of  by  referee  on  judicial  settlement,  159. 
When  enforced  against  estate,  157.  ?'T,:,orrji>',iA     ■-■■■'' 

There  must  be  a  pending  proceeding,  158.  i        i. , 

Or  lien  cannot  attach,  158.  -   .     , 

Notice  of  lien  requisite,  158. 

Safeguarding  the  fund,  pending  the  inquiry,  158,  159.   ■' 
Vacating  satisfaction  of  decree,  to  protect  attorney,  ,158._: 

Collusive  settlement,  in  fraud  of  agreement  for  fees,  159. 
None  if  iprobeeding  prosecuted  in /ormo  paupens,  159. 
Employment  by  Representative: 
Of  one  named  by  testator,  157. 
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Attorney — continued. 

A  mere  precation,  157.  .i.n  <  , 

By  agreement,  may  make  personally  liable,  158.    ' 

Enforceable,  if  no  fraud,  160. 
As  draftsman  or  witness  of  will.    See  Draftsman. 

Competency  to  testify,  405  et  seg,,  416.         '  • 

(See  also  Undue  Inplttencb.)  '^         ■' 

Privileged  communications^  sgal  of  §|  835^  8^6,  40^.  ,j, 

Waiver,  if  asked  to  witness  will,  40S. " 
Op  A  Party.  r  ,■!        r       ■ 

Of  a  creditor,  cannot  petition  in  his  stea4>  '91'7. 

Unless  attorney  in  fact,  379,  917. 

Attorney  General: 

Citing  non-resident  aliens  through,  106. 
Where  parties  unknown,  notice  to,  621,  1463. 
Cited  on  voluntary  accountings,  1375. 

And  on  others,  if  they  proceed  to  judicial  settlement,  1357. 
When  may  compel  accounting,  1367. 
On  application  for  share  of  unknown  person,  1462. 

Entitled  to  notice  ,of  claim,  of  trial,  1462. 
His  quasi  trustee  status,  1463. 

Authentication: 

Under  §  45,  Decedent  Estate  Law,  594,  595. 
Highly  technical,  594,  595. 
In  re  ancillary  letters,  q.  v. 

Authority : 

Of  "acting"  Surrogate,  how  proved,  35. 
How  superseded,  35. 

Award:  See  Arbitration.        ' 

Bank:  See  Deposit;  Savings  Bank;  Transfer  Tax. 

Failure  of,  liability  of  representative  depositor,  933. 

Bankruptcy: 

Effect  of,  on  administration,  1506;      '         .   .     i    , 
Of  partnership,  remedies  of  creditors,  1013-1014. 
Effect  of  discharge — Surrogate's  power  to  pass  on,  1475. 

Beneficiary:  See  Accounting;  Testamentary  Trustee, 

Benefits:  See  also  Insurance. 

Belong  to  named  beneficiaries,  884,  896. 

But  may  go  to  estate  of  member,  when,  884,  896. 

':■' '    \i,--'i!  >'  ■  ',''■•  !-■".>. I  ,  ,.    -,;  ;■.-,,  ,  ■ 

Benevolent  Associations : 

(See  Transfer  Tax  sub  Exemptions,  10,60  e<  seq.) 

Bequest:  See  Legacy. 

Bible  Society:  See  Transfer  Tax. 

Bill  of  Costs:  See  Costs. 

Bills  and  Notes:  See  Ascertaining  the  Debts;  Ascertaining  the  Estate;  Limi- 
tations. 
As  condition  of  jurisdiction,  83. 
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Boarding  House :  See  Public  Administrator. 

Keeper,  to  report  deaths  to  public  administrator,  645i 

Bond:  See  also  Appeal,  sub  Undertaking;  Official  Bond;  Surety;  Refunding 
Bond. 

Where  an  asset,  83. 

Action  upon — as  a  remedy  for  disobedience  to  decree,  226; 

History  of  remedy,  226-227. 
In  special  proceedings,  810. 

Special  code  requirements,  810  et  seq.  , 

Bond  in  form  to  people,  yet  accrues  to  person  aggrieved,  747,  823,  831. 
Discharge  of,  -when  functus,  836. 

Under  §  2586,  836. 
Prosecution  op  Bonds.    (Official  and  otherwise.)    (See  SuftET*.) 
§  814  applies,  where  special  provision  is  not  made,  813. 
§  2583  apply  in  re  official  bonds,  821. 
On  return  of  execution  agaiust  the  fiduciary,  821,  823. 
Action  by  person  in  whose  favor  decree  was  made,  821 .     (See  below.) 

In  his  own  name,  821. 
Death  of  delinquent,  821. 
Snccessor  may  enforce  bond,  822,  823.    (See  below.) 

Under  §  2584,  822. 

How  recovery  to  be  dealt  with,  822. 

Execution  vs.  deceased  delinquent  unnecessary,  821,  822. 
If  no  successor  to  removed  fiduciary: 

Then  any  person  aggrieved  may  sue,  822,  823,  829. 

By  leave  of  Surrogate,  822,  823,  829. 

For  himself  and  all  others  interested,  822,  829. 

How  recovery  to  be  dealt  with,  822. 
Summary  review  of  the  remedy,  823. 

Former  practice  discussed,  823-824. 
,  Rights  of  person  in  whose  favor  decree  was  made,  821,  824. 

Creditor,  beneficiary,  guardian,  etc.,  824. 

An  assignable  right,  825. 

Infant's  status  as  plaintiff,  825. 

Conclusiveness  of  the  decree  on  the  surety,  825. 

Effect  of'his  being  cited  discussed,  825. 

Service,  by  substitution,  on  absconding  principal,  825. 

What  to  be  shown,  in  order  to  recovery,  826. 

Default  to  be  established,  826. 

Exceptional  cases,  826. 

When  appeal  to  equity  requisite,  826. 

Death  or  absconding  of  principal,  826. 

Sufficient  allegations,  826. 
Rights  of  successor: 

No  assignment  of  bond  required,  827. 

No  leave  of  court  requisite,  823,  827. 

Not  only  a  right,  but  a  duty,  827. 

Sureties  bound  by  the  decree'  ex  suo  contractu,  828. 

Surviving  representative  deemed  a  "successor,"  828. 

Books:  See  Accountings;  Advancements;  Copyright. 
To  be  kept  by  all  Surrogates  prescribed,  45. 
Must  be  indexed,  45. 
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Books — continued. 

Trust  fund  register — nature  of,  50. 

Record  of  assignments,  etc.,  of  interest  in  estate,  147. 

" :  '  ■  :!■/    c  ;  '.'.'lo!!  '"  '-jI'v,'  ■       ':  '     ■  ■  .      -  .    : 

Boundaries: 

Of  county — effect  of  change  in  on  pending  proceedings,  94-95. 
Breaking  Will:  See  Legacy,  sub  Conditional;  Probate,  sub  Contested. 
Bright's  Disease:  See  Probate,  sub  Testamentary  Capacity. 

Brothers  and  Sisters:  See  Distribution. 

Table  showing  distributive  interests,  1485  et  aeq. 
Diagrams  and  discussion,  1491  et  seq. 

Burden  of  Proof:  See  sub  Specific  Proceedings  also. 

On  particular  issues: 

Survivorship,  141,  1466. 
Probate,  184,  185,  299. 
.    Of  lost  or  destroyed  willj  415. 
Contested  probate,  419  et  seq. 

Proponent  has  affinnative,  419.  <    ;   ,  ,~,^ 

And  has  burden  to; "satisfy''  the  SuTrpg3.te,  419,  429, ,, 
Throughout  the  proceeding,  420,  429. . 
Must  resolve  reasonable  dou^s,  420. 
But  if  contestant  set  up  another  will,  he  has  burjien  to  establish  it,  420. 
Proponent  retains  bui^den  on  new  trial,  420; 
Of  capacity  to  make  will,  428. 
Burden  does  not  shift,  428. 
How  met,  and  how  carried,  428. , 

Contestant,  re  undue  influence,  4^5.  , ,   ,^ 

How  met,  465. 

Qui  se  scripslt  hoereilem,,  471,  479. . 
Genuineness;  of  sigi;ature  to  will,  311. 
Action  to  establish  will,  on  pla,intiff,  511. 

To  meet  presumption  of  revocation,  511. 
Gifts,  re  transfer  tax,  on  State  Comptrplle^j  107l.  , 

Ademption  of  legaojg,  on  executor,  1169.         i 
As  to  advancements,  on  executor,  1172, 
Be  judgmentjplaims  in  "disposition"  of  realty,  1222. 
Re  any  claim  then  objected  to,,  1223.    , 

On  accounting.    (See  that  head,  e.  g.,  sub  Reference,  disputed  claims.) 
As  to  illegitimacy  of  distributee,  1493.  . 

Burial:  See  Funeral  Expenses;  Payment  of  Debts. 

Business  of  Decedent: 

Continuing: 

Temporary  administrator  may,  by  leave  of  Surrogate,  656,  953. 

Extra  compensation  therefor^  664^  1438. 
Four  situations  assumed,  952. 

(1)  Decedent,  in  business,  dies  testate,  952. 

(2)  Decedent,  in  biisiness,  dies  intestate,  952. 

(3)  Decedent,  in  partnership,  dies  testate,  962. 

(4)  Decedent,  in  partnersblp,'  diis  intestate,  952r  -, 
General  rule  as  to  authority  of  representative,  952-953. 

If  he  continue  without  authority,  losses  fall  on  him,  953.  '    " 
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Business  of  Decedent — continued. 

Will  may  direct  continuance,  953.  .     , 

Even  then,  creditor's  rights  unaffected,  953,  954. " 

Expenses  incurred  in  keeping  it  "going,"  953. 

In  order  to  realize  better  price,  953.  I  > 

Unauthorized  continuance  may  warrant  removal,  764,  953. 
Authorized  continuance,  incurring  liabilities,  954.  i 

But  not  to  jeopard  general  assets,'  954. 
Two  exceptions  to  general  rule,  954. 
Contracting  on  faith  of  general  assets,  954. 
Creditors  of  decedent  vs.  creditors  of  business,  955. 
Bad  debts  and  losses,  955. 
Risk  run  by  representative,  955. 
Partnership  Business.    (See  Partnership.) 
As  a  basis  for  commissions,  1436-1437. 
Good  will  of,  an  asset,  884,  895. 

Representative  must  account  for  value,  895,  955.  ' 
Intangible,  of  value  only  with  the  business,  895.- 

e.  g.,  insurance  agency,  personal  element  ends  with  agent's  death,  895. 
The- one  year's  profit  rule,  895.         '      .    rJ      i  :;iL; 
Of  partnership  is  survivor's,  895. 

If  estate  interested  by  articles,  how  computed,  895. 
Right  to  use  name,  893. 

Not  firm  name,  896.  , 

Caducary  Succession:  See  Distribution  and  Descent. 

Cancelli: 

Meaning  of,  352.  ' 

Cross  marks  over  signature  in  will;  351.  '  '"      '" 

Expert  evidence  refused,  351.  .  ■      ■    r  ; 

SuflBciency  of,  to  revoke.    (See  Revocation  op  Will,  b  and  B.)  ; 

Canon  Law:  J    ■  -^ 

Rule  for  detenmining  consanguinity,  143^,  J480,,,  -,,■,, 

Canons  of  Interpretation:  See  Construction  .of  Will.  ^ 

Capacity:  See  Testamentary  Capacity. 
Carlisle  Table  of  Mortality,  1243.    See  Dower. 

Case  on  Appeal:  See  Appeal. 

From  decree  after  trial  by  Surrogate  alpne,  194. 
Otherwise  §  998  controls,  194.  '     ' 

Causa  Mortis:  See  Gifts;  Transfer  Tax. 

Cemetery  Lots:  See  Transfer  Tax,  sub  Exemptions. 

Cemetery  Purposes: 

Gifts  for — ^income  directions,  532,  535,  536. 
Validit3(.of,  532. 

Certificate : 

Of  disqualification.    (See  Surroqatb,  sub' Acting.) 

Certify: 

Surrogate's  power,  66,  67. 
Clerk's  powei-,  48,  49. 
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Chamberlain:  See  Payment  into  Court. 

Champerty:  See  Attorney. 

Chancery  Court: 

Of  England: 

An  ecclesiasfical  Gourtr  2. 
Of  New  York: 

Jurisdiction  over  accountings — origin,  8. 

Effectiveness  of,  9.  < 

Succeeded,  1823,  to  powers  of  Court  of  Probates,  12. 
Some  of  its  powers  conferred  on  Surrogates,  20  et  seq^,  61.. 
Creation  of  in  1683,  1278. 

Under  constitution  1777,  1278.  

Power  over  guardians,  1278. 

Charge: 

Of  debts,  etc.,  on  land,  1204. 

How  accomplished,  1204. 

-iQf,  legacy  on  land.    (See  Legacy.) 

Charitable  Institution :  See  Transfer  Tax,  sub  Exemptions. 

Charitable  Trusts: 

Old  law  restored  by  Act  of  1909,  535. 

Chattels:  See  Assets. 

Check: 

Not  equivalent  to  money,  when,  670. 
By  decedent,  cashed  after  his  death,  862. 

Executor's  duty  to  get  money  backi,,86aj  883, 
By  executor,  to  pay  own  debt,  notice  to  payee,  re(sovei|able,  938. 

Chemical  Tests:        ' 

Of  propounded  will,  practice  upon,  377.  ,^  ^  .  ,  ■ ; 

Child:  See  Adoption;  After-bom  Child;  Heirs,  Illegitimate;  Infant^;  L^t^ers, 
etc.;  Parties;  Guardian  ad  litem.  in 

A  lineal  heir,  138. 

Inherits  though  but  adopted,  138,  838  el  'seq.,  1491. 
Illegitimate— rights  of,  139,  1493.  ..  • 

After-bom,  or  post  testamentary,  139, 1492. 
As  applicant  for  letters,  723. 

Question  of  status  determinable,  723.^ 

Illegitimates  not  entitled,  723. 

Reference  may  be  ordered,  724. 
Generally,  the  term  includes  adopted  child,  839,,  1491. 

Rights  of  adopted  cMd,  853.     (See  Adoption.) 
En  venire  sa  mkre  is  a  "life  in  being,"  527. 

Cholera: 

Testator  dying  of,  rule  as  to  "  in  presence  of  "  stretched,  re  {actum,  328. 

Chose  in  Action:  See  Negligent  Killing. 

Temporary  administrator  may  collect,  653,  657. 

Meaning  of,  657.  ' 

Fire  policy,  after  loss,  657. 

As  basis  for  letters.    (See  Lettebs.) 
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Chose  in  Action — continued. 

Modified  eecurity,  802. 
As  an  "asset,"  882,  899. 

Representative  may  prosiBcute,  899.  ' 

No  one  else  may,  899. 

Of  course  representative  must  have  duly  qualified,  899. 

If  not,  may  be  set  up  in  bar,  899. 

Case  of  husband,  succeeding  to  wife's  property,  899. 
Ex  contractu  decedentis: 

Sunrival  of,  899. 

Regardless  of  time  of  breach,  899. 

Purchase  money  recoverable,  899. 

Breach  of  covenant  of  seizin,  900. 

Mortgage  interest,  900. 

What  rights  do  not  survive,  900. 
As  to  realty,  generally  pass  to  heir,  900.    (See  Executor,  sub  Relation  to  Realty.) 
For  damages  to  decedent's  property,  900,  901. 

Attorney's  neglect  in  searching  title,  901. 

Breach  of  promise  of  marriage,  901? 

Trespass,  901. 
For  personal  injuries  to  decedent,  901. 
For  fraud  on  or  by  decedent,  902. 

Disaffirming  decedent's  acts,  902. 

Recovery  of  property  fraudulently  taken,  902. 

Setting  aside  transfer  or  assignment,  902. 

Church  Pew: 

As  assets,  1009. 

Citation:  See  Probate  and  other  specific  topics,  e.  g.,  Waiver. 

Surrogate's  power,  66. 

Waiver  of,  effect,  90. 

Is  the  act  of  the  court,  98,  1217. 

So  differs  from  summons,  98. 

Does  not  "commence"  a  proceeding,  100. 

Its  non-service  in  time  may  divest  jurisdiction,  100,  101. 

But  if  petition  filed  in  time,  may  be  extended  by  court,  1218. 
Is  prayed  for  in  petition,  105. 
Defined  as  "process"  in  Code,  105. 
Citation  "to  show  cause,"  105. 

No  longer  "to  attend,"  105. 
Should  specify  rehef  asked  in  petition,  105. 
Variance,  how  cured,  104. 
Code  provision  as  to  contents,  lOS-106. 

Whom  to  name,  105. 

Time  to  be  specified,  105. 

Object  of  proceediog,  106. 

Must  be  dated  and  attested,  106-107. 

When  citees  belong  to  a  clas^,:10&.     ^ 
Or  are  unknown,  106. 
Order  for  no  longer  generally  requisite,  106. 

(See  Order  to  Show  Cause,  106.) 
General  form  and  contents,  107. 
How  signed,  107.  .  0  ,:.     ; 

Returning  to  clerk,  when,  108.  - 
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Citation — continued. 
Proof  of  service,  108. 

Service,  rules  as  to,  108  el  seq.  (See  Service.) 
When  issuance  dispensed  with,  119,  398:':  (See  Waiver.) 
Return  Day,  how  fixed,  121. 

In  probate  cases,  additional  disGussion,  400. 
Of  omitted  parties,  1217.  : 

A  judicial  act,  not  a  clerical,  1217. 

Civil  Death:  See  Death;  Letters  of  Administration. 

Not  a  basis  for  probate  or  administration,  366. 

Civil  Law : 

Rule  for  determining  consanguinity,  143,  1480; 

Claims  against  Estate:  See  Ascertaining  the  Debts;  Costs;  Creditors, 

,  ^Settling  by,  prudent  compromise,  925  et  seq. 
By  leave  of  Surrogate,  927-928.     , 
Determining,  on  disposition  of  depedent's  realty,  1222-1225. 

Class:  See  Legacy. 

Citing  persons  belonging  to,  106. 
Construing  gift  to,  548. 

Clergyman : 

Bequest  to.    (See  Transfer  Tax.) 

Clerical  Errors: 

In  will — power  to  correct,  525. 

What  evidence  resorted  to,  526. 

Clerk  Hire:  See-Ac^piuitings,  sub  Expenditures  Allowable. 

Clerks:  Part  I,  Chap.  III. 

Court  and  office  clerks,  appointment,  47  et  seq. 
"Court"  and  "office"  differentiated,  47. 
Clerk,  deputy  clerk,  "other  clerks,"  47  et  seq. 
Bonds  and  compensation,  47  et  seq. 
Must  not  practice  before  Surrogate,  156. 
Surrogate's  liability  for  acts  of,  48. 

Statutory  powers  of  the  clerk  and  of  his  deputy,  48  jet  seq. 
To  certify  and  seal  papers,  48.        •     ' 
Issue  citation  subpcBna  or  other  mandate,  48, 49. 
But  may  not  sign  decree,  49. 
Make  searches  of  his  records,  49. 
Grant  adjournments  of  not  over  thirty  days,  49. 
Administer  oaths  and  take  ackfl0wledgments,49. 
Take  testimony  in  uncontested  probate,  403. 
Endue  deputies  with  certain  powers,  49; 
Disabilities  of  clerks,  deputies  and  other  "persons,"  50. 

How  obviated,  50. 
Officers  and  attendants — Code  provision,  S5. 
Power  to  appoint  and  remove,  55. 
Compensation,  55. 
Interpreters:  ' 

In  Kings  County,  55.  ^' 

Effect  of  §  388,  Jud.  Law,  m  other  counties,  56. 
Power  in  N,  y>  County,  56  '       ■  "-:. 
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Code:  N.  B.  To  find  discussion  of  any  section,  use  Table  of  Code  Sections. 

Effect  of  adoption  of,  96.  J 

§  3347  makes  certain  sections  operative  in  Surrogates'  courts,  97. 

Codicil:  See  Probate;  Wills,  sub  Due  Execution. 
Definition,  29. 

Effect  on  prior,  defectively  executed,  will,  323,  324. 
Effect  of  revoking  the  revivifying  testament,  324. 
Reference  to  or  incorporation  of  will  equivalent,  324. 
May  revivify  a  a-evoked  will,  325,  326. 

e.  g.,  revoked  by  marriage  of  the  testatrix,  325,  355. 
•;;.;:    And  operate  to  revoke  an  ihtermediate  testament,  325. 
Is  deemed  a  part  of  wiU,  340. 

Definition  of,  340. 
May  be  operative  in  given  contingency  only,  340. 

Which  may  not  occur,  340. 
To  revoked  will,  falls  with  it,  341. 
To  earUer  wiU,  345. 

Two  wills  executed,  codidl  to  pehultimate,  345. 

Question  is  whether  will  was  destroyed  or  revoked,  345. 
Revives  earUer,  when,  345,  346. 
Effect  on  intermediate  will,  346. 

May  be  ineffectual  to  revive  first,  346. 
And' yet  revoke  second,  346. 
Due  execution  of  reviving  codicils  cures  defective  will,  346. 

Cohabitation:  See  Illicit. 

Presumptions  from,  if  decent,  358,  722. 

Collateral:  See  Speculation. 

Collateral  Attack:  See  Decrees,  sub  Conclusiveness. 

On  letters,  686. 

Collateral  Inheritance  Tax:  See  Transfer  Tax. 

Collateral  Relatives:  See  Next  of  Kin;  Parties;  Distribution. 

Collector:  See  Temporary  Administration. 

Colleges:  See  Transfer  Tax,  sub  Exemptions. 

Collusion:  See  Fraud. 

Commission  to  take  Testimony:  See  Evidence. 
Surrogate  may  order,  91.     . 
Order  not  appealable,  261. 

Unless  discretion  abused,  261. 

Effect  of  appeal  from,  272. 

Commissions:  See  that  head  sub  Accountings. 
Committee:  See  Lunatic. 

Commitment:  See  .Contempt.  ,.  I 

To  close  custody.   See  rgyiew  of  development  of  remedies,  224-228. 

Common  Law: 

Operative  in  province  of  N.  Y.  under  Duke's  Laws,  4, 
Byle  for  determining  consanguinity,  143,  1480,         •  '  .' 
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Common  Law — continued,  ri  ,.  ■;■  :  ; : 
As  to  abatement  of  proceeding,  153. 
As  to  survivorship,  1465-1466. 

Common-Law  Marriage:  See  Marriage. 

Fbdng  date  of,  355. 

Community  Law:  See  Husband. 

Compelling  Payment  of  Debt:  See  Payment  of  Debts. 

Compelling  Payment  of  Legacy  or  Share:  See  Payment  of  Legacy. 

Compensation:  See  Attorney;  Clerk;  Counsel  Fee;  Surrogate;  Accountings. 

Competency: 

Rules  of,  as  to  witness,  162. 
Of  admissions  by  a  party,  162. 

Completing  Purchase :  See  Executors,  sub  Relation  to  Realty  and  context. 

Compounding  Debt:  See  Compromise  of  Claims. 

Surrogate's  power  to  allow,  69,  927. 

Compounding  Transfer  Tax:  See  Transfer  Tax,  1124. 

Compromise  of  Claims:  See  Bankruptcy. 

Representative's  power  to  make  prudent  settlement,  924,  998. 

Of  claims  of,  or  against,  estate,  924,  927,  998. 

Leave  of  Surrogate  requisite,  925. 

Under  §  2683,  925,  998.  - 

Attackable  on  accounting,  925. 

If  fraudulently  done,  925. 

Thus,  settling  with  decedent's  partners  proper,  925.    (See  Partnership.) 

"Purchase  of  peace,"  927. 

Allegations  on  which  Surrogate  may  act,  927. 

With  or  without  notice,  925. 

May  exact  consents,  928. 

Action  for  damages,  928. 
Petition,  form  for,  928. 

May  ask  leave  to  sell  claim,  929re. 
Order,  form  for,  928. 
Arbitration  resorted  to,  999. 

Bound  by  award,  999. 

Comptroller:  See  Transfer  Tax.  , 

Citable  in  proceedings  for  ancillary  letters,  732,  735, 
Right  to  compel  "payment  into  court,"  1464. 

Of  share  of  "unknown,"  1463. 
Special  account  for  gifts  to  State,  532. 

Concealment:  See  Ascertaining  the  Estate,  sub  Discovery;  Public  Adminis- 
tration. ' 

Conclusions  of  Law:  See  Findings  of  Fact,  and  Reference. 

Conclusiveness:  See  Decrees  and  Orders,  subhead. 

Of  jurisdiction,  how  estatolished,  77. 

Concurrent:  See  Jurisdiction.     ^ 
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Condemnatioii: 

Damages  appraised  before  decedent's  death,  884,  887,  1390. 

Though  paid  after  death,  887. 
Of  land  devised,  revokes  devise,  1170. 

Conditions: 

Against  probate.     (See  Legacy.) 
Of  legacy.    (See  Legacy.) 

Confidential  Relations:  See  Probate;  Undue  Influence. 

Consanguinity: 
Defined,  142. 
How  reckoned,  142  el  seq. 
Rules  summarized,  1480. 

Consent:  See  Waiver. 

Mere,  cannot  divest  jurisdiction,  425. 
Nor  confer  it,  212. 
Except  of  the  person.    (See  JtiRiSDicrioN.) 

Consolidation:  See  Accountings. 
General  power,  163. 

In  probate,  if  contestant  set  up  a  later  will,  425ra. 
In  accounting  if  order  to  account  met  by  offer  to  account,  1355,  1406. 

§§  2535  and  2722  govern,  q.  v. 

Value  of,  1356,  1377. 

Available  in  all  kinds  of  accountings  now,  1377. 

Conspiracy : 

To  destroy,  retain  or  conceal  will,  375. 
Surrogate's  power  in  such  event,  375. 

Constitution: 

Reorganizes  judicial  system  in  184fr-7,  13. 

Limits  legislature,  15. 

Took  up  Surrogates'  courts,  15. 

But  without  defining  powers,  15. 
Fowler's  paper,  15. 

Construction  of  Will:  Part  III,  Chap.  VIII,  618  et  seq. 

As  involving  title  to  realty,  61,  62. 

No  power  greater  than  Supreme  Court  could  exercise,  62. 

Concurrent  jurisdiction,  87. 

Code  provision  as  to  Surrogate's  power,  87. 

Code  provision  as  to  power  of  Supreme  Court,  516. 

Supreme  Court  action: — 

Code  provisions  as  to  injunctive  relief,  516. 

Will  must  involve  a  trust,  517,  518,  521. 

Must  relate  to  realty,  516,  517, -518. 
Within  this  State,  518. 
Though  under  foreign  will,  518. 

Procedure  as  in  determining  validity  of  a  deed,  516. 

Who  may  bring  action,  -517. 
Subkogate's  Power: 

Its  nature  and  .scmrce,  518. 

Equitable,  518. 

ExerdsabU  in  direct  proceeding,  518. 
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Construction  of  Will — continued.  :('.';.r'rs 

Or  in  any  proceeding  if  necessary,  518.'    '  ■  . 

Or  in  probate,  it  demanded,  518,  620,  52^.  '  .,•"!'. 

Or  on  judicial  settlements  (§  2711),  519,4475  et'seq.        -•        '-■' '  > 
Always  exercised,  when  necessarily  incidental,  519.  ..^  ■• 

But  exercised  in  like  manner  as  in  Supreme  Court,  520-521. 
Hence  no  "academic  questions"  resolved,  521.     ,    , 
No  action  at  instance  of  one  not  "interested  thereunder,"  521. 
Though  class  of  persons  who  can  invoke  power,  larger  even  than  in  equity, 
521. 
Scope  of  inquiry,  520. 

Extrinsic  evidence,  formerly  excluded,  520.    (See  Evidence.) 
Reason  for  this,  520.  .    t      '     ' 

Reasons  now  obviated,  520. 

But  still  avail  in  probate,  520. 
Rule  as  to  its  use  discussed,  551^552. 
Distinctions  formerly  important: 

Is  power  invoked  express  or  implied?  521. 

Is  realty  or  personalty  implicated?  521.  ;        _     ,         ,    ■       ,     j 

Is  it  a  domestic  will  of  personalty?'  521.  ,   ,  v 

Now  "any  disposition  pf  property"  construable,  521. 

"In  any  will  proved  in  his  court,"  521.  , 

Or  "any  will  in  a  proceeding  pending,"  521.    , ,   ,  , 

Canons,  or  principles  governing  construction^  622'etseq,     (See  specific  16 
canons  below.)     ,     ,  ^      , 

Testator's  Intention,  the  primary  guide,  522. 

To  be  collected  from  words  of  whole:  wiE,  522.    ^ 
If  ascertained  prevails  over  minor  canons, '522, 

624.     :■-  :■-      •■         .;  -' 

But  not  over  rules  of  law,  622.        ,  „  _  ■ .  _ .-, 

Dispovery  of,  by  collateral  or  extrinsic  evid^iide,' 

522,  •551-553.'^       ''■'  \  ,       ,'  ,      "'  ' 

When  discovered,  explainable  by  saiiiekind,,522. 
Inquiry  is  what  do  his  words  mean,  522. 
When  discovered  then  is  the  intention  >  lawful 
one?  522. 
■'   1  e.,  aidcording  to  law,  £is  it'isiwlffin  teatatoridiedy 
523. 
But  as  to  meaning,  may;beiof  time  of  execution, 
523. 
Ojf  sometimes  as  of  time  of  ideath,  (523. 
'  ,  'Rejecting,  transposiogand  supplyingiWords,'523, 

525.  ....'..     ,,.■'■    ;^" 

.i  1  In 'Words  free  of  ambiguityj  523. 
Partly  valid  only,  624.    r , 
Cutting  out  invalid  provisions,,  524. 
And  giving  eSect  to  amputated  will,  524. 
But  ndtifnew  will  be  thus  raade,  624. 
-         RecqncUiation  of  inconsistent  provisions,  524, 
Clerical  errors,  punctuation,  etc.,  625,   , 
Testator's  proirtsions  to  be  construed,  if  possible:        ;  .  •  •  -.    .; 

a.  To  give  effect  to  all,  524.  .' ' '  ' : 

b.  To  avoid  intestacy,  525.  .   ■  ,>- 

c.  To  avoid  disinheritance,  525.'  ■•  i       ■'■    -'  >      . 
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Construction  of  Will — continued. 

Statutory  restrictions  to  be  obeyed,  525. 

a.  As  to  creation  of  trusts,  525. 

b.  of  future  estates,  or  contingent  interests,  525. 

c.  Unlawful  accumulations,  525,  529. 

d.  Charitable  gifts,-  525. 

e.  Dec.  Est.  Law  rule,  §  47,  588. 
PEBPEixriTiKs:  Unlawful  suspension,  525-529. 

As  to  personalty  and  realty  contrasted,  525,  526,  528. 
"Absolute  ownership,"  525-526. 
Measuring  lives  must  be  '"existing,"  527. 

Child,  en  ventre  sa  m^re,  527. 

At  testator's  death,  527,  528. 

Definite,  particularized  lives  must  be  prescribed,  527. 
Validity  determined  not  by  event,  but  by  possibility,  527. 
Effect  of  power  of  sale,  delayed  in  execution,  527. 

Suspension  by  instrument  executing  a  power,  527. 
Indefinite  period  invalid,  528. 
To  a  date  specified  also,  528. 

But  postponement  of  time  of  payment  O.  K.,  528.  i 

Suspension  invalid  if  no  one  in  being  by  whom  absolute  estate  in  possession  can 

be  conveyed,  528. 
Power  of  sale,  not  coupled  with  power  to  divide,  does  not  cure,  528. 
Trusts  for  income  ^s.' trusts  to  provide  annuities,- 528. 
Unlawful  Accumulations,  529. 

As  to  personalty  (income)  and  realty  (rents  and  profits),  529. 
When  accumulations  allowed,  529. 

a.  When  begins  at  date  of  instrument,  or  at  death,  then  for  benefit  of  one 

or  more  minors,  529.  ' 

In  being  at  that  date,  529. 
Not  for  discharge  of  incumbrances,  529. 
Nor  to  invest  in  bond  and  mortgage,  529. 
If  for  ttiinors,  must  iend  at  majority  of  each,  529. 

b.  When  begins  any  later  than  o. 

Then  must  begin  within  period  of  lawful  suspension,  530. 
And  yet  terminate  at  majority  of  minors,  530. 
If  not  excess  accumulation  only  is  void,  530. 
Next  Eventual  Estate. 

c.  Peteon -entitled  to,  gets  benefit  of  unlawful  suspensions  or  accumulations, 
530. 
AppUcable  to  personalty  alSo,  531. 
If  not  ascertainable  then  fund  goes  as  in  intestacy,  531. 
Illustrative  cases,  531. 
Elements  of.  a  Trust. 

Except  for  statutory  trusts  (see  below,  a,  b,  c,)  purposes  not  defined,  533. 
But  purposes  must  be  definite,  533. 
Trustee  must  be  designated,  533. 
Beneficiary  must  be  ascertainable,  533,  534. 
-  -Entitled  to  enforce  the  trust,  533. 
When  to  be  ascertainable,  533. 
Instances  of  vague  and  inoperative  gifts,  533,  534. 
Modes  of  legal  and  illegal  bequests  for  masses,  534,  537.    ' 
Teust  Gifts.  .  -i  .  -    .         . 

&.  'to  iiterary  and  collegiMepwrpoaw,  531, 
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Construction  of  Will— continued.  -  ■  _ 

b.  To  cUy  or  village  corporations,  531. 

Or  subordinate  boards  or  officials,  S312. 
To  State,  ia  form  of  other  State  bonds,  532. 

c.  For  cemetery  purposes,  532,  533,  536. 

d.  Generallly  for  charitable  purposes,  534  et  seq. 
The  cy  pres  doctrine  restored,  534,  535,  541. 

Unincorporated  society  does  not  thereby  acquire  any  capacity  to  take,  535. 

Cases  illustrating  operation  of  statute,  535. 

Too  indefinite  as  a  gift,  may  be  sustained  as  a  trust,  536. 

Statute  does  not  validate  private  gifts,  536. 

How  and  when  power  to  construe  evoked,  536.    , 

Limitation  on  amount  of — one-half  only. 

By  will  of  one  leaving  husband,  wife,  child  or  parent,  537. 

Not  appUcable  to  will  executing  a  power,  537. 

Cannot  give  more  than  one-half  net  estate,  537. 

Vahd  to  that  extent,  537. 

As  to  invahd  excess,  intestacy,  537. 
Unless  duly  disposed  of,  537. 

Bequest  for  masses  not  obnoxious  to  this  act,  537- 

Nor  gift  to  pubMc  corporation,  537. 

Nor  gift  to  individual  in  trust  for  charity,  537. 

Nor  gift  to  educational  institutions,  537. 

Foreign  corporations  have  no  immunity,  537.    (See  54?.) 

Is  on  testator,  rather  than  on  beneficiary,  537. 

Effect  of  statute  vs.  perpetuities  on  this  statute,  537. 

How  to  compute,  to  ascertain  whether  statute  applies,  >538,  7.. 
Ketcham's  rule,  538.  . , 

The  net  estate,  before  figuring  one-haJf,  538. 
/  Who  may  set  up,  and  insist  on  the  statute,  539. 

Objection  can  be  waived,  539. 

e.  The  "2  months  before  death"  act,  539. 

AppUes  not  to  trusts  but  to  direct  bequests,  539. 
To  what  corporations  apphoable,  539. 

Not  to  membership  corporations,  540. 
Not  to  special  act  corporations,  540. 
Not  public  corporations,  540. 
Not  foreign  corporations,  capable  of  taking,  540. 
,         If  to  3,  and  2  cannot  take,  intiestacy  as  to  shares  of  2,  5i0. 
,       Capacity  of  corporations  to  take,  540  et  seq. 

Based  on  charter,  or  on  general  statute,  540. 
If  has  no  capaeity,  legacy  to  it  void,  540. 
English  law  of  charitable  uses  not  operative,  541. 
Governmental  incapacity,  as  a  rule,  540,  541. 
,_  1.  e.j  to  administer  a  charitable  trust,  540,  541. 

Foreign  corporations,  537,  542. 
Incapacity  of  unincorporated  society  to  take  immediate  gift,  541. 
Though  later  incorporated,  541. 

Unless  incorporate  before  time  of  vesting,  ,542. 
Or  on  contingency,  future,  if  capable  then,  542, 
Can  take  by  gift  to  trustees,  541. 
So  to  a  corporation  in  trust  for  it,  541. 
May  take,  semble,  gift  for  a  pious  use,  542. 
Executory  gift  to  use  of  a  corpor^^tion,  to  he  formed  valid,  642. 
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Construction  of  Will — continued. 

If  td  be  formed  within  lawful  period,  542. 
Specific  canons,  542  et  seq. 
Sixteen  formulated,  542-550. 

(1)  Every  part  to  be  given  effect  if  possible,  542. 
Of  irreconcilable  parts,  posterior  to  prevail,  543. 
If  clear  and  explicit,  543. 

(2)  Several  testamentary  scripts  to  be  construed  as  one,  543. 

(3)  Esiplicit  provision  not  defeated  by  reasons  assigned,  543. 

Nor  by  inference  from  other  provision,  543. 
Nor  by  inaccurate  references  to  it,  543. 
Even  if  result  be  to  invalidate  will,  544. 

(4)  But  ambiguous  provision  may  be  aided  by  inference  or  reference  or 

recital  elsewhere,  544. 

(5)  Ordinary,  grammatical  meaning  to  be  given,  544. 

Unless  obvious  intent  to  use  in  technical  sense,  544. 

(6)  But  that  meaning  to  be  assigned  which  will  make  all  operative  rather 

than  part  inoperative,  544. 

(7)  So  testacy  to  prevail  over  intestacy,  total  or  partial,  544. 

(8)  In  doubtful  case,  kin  preferred  to  strangers,  544. 

(9)  Technical  words  to  be  given  technical  meaning,  544. 

(10)  Will  to  be  construed  as  dispositive  of  totality  of  estate,  545. 
Residue  abhorred  unless  erected,  545. 

(11)  Gifts  to  "heirs,"  "issue,"  "legal  representatives,"  etc.,  to  be  used  as 

words  of  donation,  545. 
Cases  collated  as  to: 

Next  of  kin,  heirs,  issue,  545,  546,  547. 

Representatives,  546. 

Descendants,  546,  547. 

Widow,  546. 

Natural  heirs,  546. 

Legal  heirs,  546. 

Relations,  546. 

Lawful  issue,  546. 

Designation  of  beneficiary,  generally,  554-557. 

(12)  Words  relating  to  death  or  survivorship,  547. 
Cases  as  to  "death,"  547. 

"survivorship,"  547.     (See  also  StjBVivoRSHip.) 
effect  of  life  estate,  547. 
Date  of  will;  use  of  "now"  vs.  date  of  death,  548. 

(13)  Gift  to  a  class,  who  included,  548. 
Per  capita  rule,  549. 

Per  stirpes  construction  when  apphed,  549. 
Illegitimates  excluded,  549. 
Hal^-blood, included,  549. 

(14)  Equitable  conversion,  550. 

(15)  Child  conceived,  date  of  birth,  relation  to  gift,  550. 

(16)  Rectification  of  obvious  error,  550. 

These  summarized  in  a  general,  threefold  canon,  550-551. 
Wigram's  seven  rules  for  exposition  of  wills,  552,  553. 
Adverse  claimants  to  same  gift,  556. 
Misdescription  ofe  property  given,  557. 
Extraneous  papers,  etc.,  incorporation  by  reference,  557  et  seq. 
"End  of  the  will"  cases,  557. 


1686  ANALYTICAL   INDEX 

References  are  to  pages 

Construction  of  Will — continued. 

Reference  to  memorandum  "to  be  found,"  557..   ; 

Reference  in  codicil  to  will,  658. 

General  rule:  .,  ,  , 

Explicit  reference. to  book,  paper,  instrument,  658; 

Unmistakably  identified,  658.  ' 

And  in  existence  when  will  ma4e,  558. 
Erroneous  rule  exposed,  558.  .    i       , .  . ' 

"Incorporation"  and  "distribution"  qi  thing  properly  |referred  to,  559. 
Advancements  carried  on  testator's  book,  559,  1171. 

Consixlar  Courts: 

Americans  dying  abroad,  611-613. 

Powers  of  these'tribunals,  611-612.  • 

Under  treaties,  612. 

Issuing  letter's,  6l2.     ^ 

jFufl  faith  and  credit  here,  613. 

Consuls,  Foreign: 

Appearance  by,  113. 

Under  treaty  provisions,  113,  392,  1473. 

But  infant  foreigner, must  be  duly  served  first,  114,  126,,  392. 

Obviates  appointment  of  guardian  ad,  litem,  126- 
Rights  of,  representatively,  114,  392,  757-75?. 
r  .,,Must  give  bond  if  a,ppointed,  802. 
Meaning  of  "intervene,"  114. 
Right  to  protect  mariner's  assets,  625.  ^  . 

As  against  public  administrator,  625.   . 
Entitled  to  notice  in  N.  Y.  City,  from  pubhc  administrator,  638. 
Rights  and  duties  thereupon,  638. 
To  distributive  share  of  foreigner,  1473. 

Contemporaneity : 

Of  all  acts  essential  to  factum  of  wiU,  321,  329.    (See  Wills,  sub  Due  Execution.) 

Contempt:  See  Decrees  and  Orders,  sub  Enforcement  of. 

Before  the  Cpjle,  224,  225. 

Code  authority  to  punish  for,  66.  f      ; , 

By  witness,  163,  404.  ,      ' 

Failure  of  representative  to  pay  his  debt  to  estate,  not  contempt,  225.    • 
But  refusal  to  pay  over  estate  moneys,  when  directed,  is,  226. 

Contested  Claim:  See  Disputed  Claims.  > 

Contested  Probate:  See  Probate;  Jury  Trial. 

Fowler's  rule  for,  when  jury  impanelled,  184  et  seq. 

Contingent:  See  Legacy. 

Contracts  of  Decedent:  See  Chose  in  Action;   Executor,,  sub  Relation  to 
Realty;  Heir.  ' 

What  do  not  survive,  900. 
Sale  of,  1240:,        .,....■. 
To  buy  land,  how  enforced,  1241. 

Who  to  pay  and  take  thereunder,  886,  899,  1241. 

Contracts  of  Representative:  See  Business  of  Decedent: 

May  bind  estate,  whfeh,  953. 

If  made  in  performance  of  duty,  953. 
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Contracts  of  Representative — continued. 
Expressly  laid  by  will,  953. 
Or  if  refiresfentative  insolvent,  954. 
And  contract  made  on  faith  of  general  assets,  954. 

Contribution: 

By  defendants  in  action  by  after-born  child,  1492. 
Statutory  provisions  quoted,  357. 

Control: 

Of  representatives  by  Surrogate.    (See  Powers  op  Surbogatk.) 

Conversion:  See  Equitable  Conversion. 

Of  exempt  property,  by  representative,  906. 

Of  estate  by  representative.    (See  Accounting;  Revocation.) 

Conveyance:  See  Deed;  Real  Property. 

Of  property  already  given  by  will,  see  342  and  360  ,et  seq. 
Of  land  pursuant  to  decedent's  contract,  903,  904,  1248. 
Under  §  2697,  1249. 

Conviction : 

Of  felony;  basis  objection  to  grant  of  letters,, 691. 

Copartnership:  See  Partnership. 

Copyright : 

An  asset,  896.   :      i      ■    .        ,  i    ^ 

Representatives  may  publish  and  vend,  under,  896. 

Coroner:  '         • 

To  report  inquests  to  public  administrator,  645. 

Corporation:  See  Construction  of  Will. 

Tabulation  of  those  exempt  from  transfer  tax,  10^0  et  seq. 
No  longer  limited  to  domestic  only,  1051,  1061. 
Bequests  to,  540  et  seq.  .    , 

Statutory  restrictions  regarding  gifts,  531-541. 

Costs  and  Allowances:  Part  VIII,  Chap.  1,  1320  et  seq.    See  Disbursements. 

Before  the  Code,  1320. 

Revised  statutes,  1320. 
Contested  cases,  1320. 
Uncontested  cases,  1321.      -  ■    ' 

In  N.  Y.  County,  act  of  1870,  1322. 
Effect  of  act  of  1914,  61,  1322. 
General  code  provisions  inapplicable,  1322. 
Decrees  directing  payment  of,  how  eirforceatble,  231,  233;  1324. 
For  unreasonably  resisting  claim,  980  et  seq. 
Rule  under  §  1836,  980. 
Representative  must  be  fehown: 

To  have  put  creditor 'to  trouble  of  suing,  980. 
Without  justification,  980. 
This  subjects  him,  in  the  suit,  to  costs,  ^80. 
De  bonis  ■propriis,  980,  981.'  - 
Or  de  bonis  testatoris,  980,  981. 
As  the  facts  on  the  tri^l  require,  980. 
This  unreasonableness  must  be  certified,  980. 
As  a  fact,  by  the  trial  judge,  98(i:'  ' 
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Costs  and  Allowances — Continued. 

If  representative  wins  the  action,  of  course  section  inapplicable,  980. 
So  also  if  he  materially  reduce  or  defeat  the  creditor's  claim,  980. 
Or  secure  abandonment  of  an  improper  item  therein,  981." 
Or  is  sued  before  he  is  by  law  bound  to  pay,  981. 
Executor  entitled  to  "one  lawful  trial,"  981. 
Creditor  must  recover  more  than  $50,  982. 
Disbursements  also  included,  '982-983. 
Security  for  costs,  1322-1323. 

New  rule  under  §  2750,  1344. 
Recovery  of  costs  governed  by  act  in  force  when  taxed,  1323,  1324., 
Surrogates  act  under  Chap.  XVIII,  1322,  1323. 
Specific  sections  quoted,  1323-1324. 

§  2743,  costs  in  special  proceedings,  1323. 
§  2744,  costs  how  made  payable,  1323. 
§  2745,  costs  on  order,  1323-1324. 
Award  of  costs: 

By  order  or  decree,  1324. 

If  by  order,  rules  same  as  in  Supreme  Court,  1324. 
Statutory  power,  strictly  construed,  1324. 
Contrasted  with  counsel  fges,  1340. 

Indemnity  vs.  compensation,  1340. 
Collecting  costs,  231,  233,  1324. 
How  Made  Payable: 

Out  of  estate,  or  individual  share,  or  by  party,  1323,  1325. 
New  practice  how  differs  from  old,  1325. 
Discretion  in  Surrogate,  1325,  1328,  1332. 
How  limited,  1332. 
Reviewable,  1325,  1334. 
Charged  personally,  1326. 
For  what  reasons,  1326. 
Even  on  attorney,  1326. 
Not  on  merely  formal  party,  1326. 
Not  for  mere  lack  of  success,  1326. 
Charged  on  representative,  guardian  or  trustee,  1327. 

For  what  reasons,  1327. 
Costs,  amount  of,  how  fixed,  1328,  1333. 
Under  §  2746,  1328. 
All  costs  now  discretionary,  1328-1329. 
Appellate  costs,  1329. 

Award  by  Appellate  Courts,  1329. 
How  paid,  to  be  directed  by  them,  1329. 
If  not  so  directed  then  Surrogate  may,  1329,  1331. 
"Disbursements"  on  appeal,  1329. 
§  2751  governs,  1329. 

Effect  of  Appellate  Court's  directions  or  silence,  1330. 
Remittitur  binding  on  Surrogate,  1330. 
Fixing  Costs: 

Surrogate  limitsd  by  Code,  1328. 

Or  by  Appellate  Court,  1329. 
Acts  on  affidavits,  1332. 
Includes  disbursements  in  taxation,  1332. 
•      Under  §  2743,  1323,  1332. 
Awards  them  to  party  only,  1332. 
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Costs  and  Allowances — continued. 

Not  to  counsel,  however  numerous,  1332. 
Is  the  taxing  officer,  1333. 
Rule  20,  N.  Y.  County,  1333. 
Notice  of  taxation,  1333. 
Disbursements  how  substantiated,  1333. 
Referee's  and  stenographer's  fees,  1333. 
Application  for  additional  allowance,  1333. 
Analysis  of  §  2746,  1333. 

To  whom  costs  grantable,  1333. 
Amount  of,  if  granted,  1333. 
Special  provision,  re  new  trials,  1334. 

re  will  contests,  1334. 
Allowances: 

(a)  On  judicial  settlement,  §  2747,  1337. 

(b)  On  sale  of  decedent's  realty,  §  2749,  1337. 
Under  (a)  to  the  one  accounting  only,  1337. 

Not  to  counsel,  1337. 

Counsel  fees  are  inserted  in  account,  1338.    (See  Counsel  Fees.) 

Subject  to  objection,  and  settlement,  1338. 
(a)  Contemplates  merely  per  diem  to  accountant,  1338. 
Precedent  for  bill  of  costs,  1345. 
Affidavit  to  bill,  1346. 

Counsel  Fees:  See  Costs;  Attorneys;  Accounting. 

Surrogate's  power,  91. 

Rollins'  rule,  1339. 

Ransom's  resum^,  1339. 
Are  not  included  in  "allowances,"  1338,  1339,  1448. 
Which  are  taxed,  1338. 
While  counsel  fees  are  paid  and  allowed,  1338. 

After  opportunity  for  objection,  on  accounting,  1338,  1339. 
(See  Accounting.) 
Code  does  not  control,  1339. 
Reasonableness  the  test,  1339,  1343,  1447. 
Considerations  that  determine: 

Value  of  service,  1339. 

Character  of  Utigation,  1339. 

Size  of  estate,  1339. 

Amount  involved,  1339. 

Not  a  mere  per  diem,  1339. 

Nature  of  services  requiring,  1447. 
Illustrative  instances  collated,  1343. 

When  accountant  to  bear  his  own  legal  expenses,  1340-1341. 
Not  allowed,  if  necessitated  by  accountant's  neglect  or  wrong,  1448. 
Illustrative  cases,  1448-1449. 

Counterclaim:  See  Offset. 

Counties : 

In  which  Surrogates  are  elected,  32. 

Special  Surrogates  are  found,  32. 
New,  change  in  jurisdictional  boundaries,  94r-95. 

County  Clerk: 

Duty  to  docket  Surrogate's  decrees,  222. 
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County  Clerk — continited. 
Deposit  of  wills,  with,  373. 
To  whom  deliverable,  374. 

County  Judge  and  County  Court: 

When  Surrogate,  31,  32.   /,  ■,.:■:■ 

Power  to  appoiat  guardian  ad  litem,  129.  :•. 

County  Treasurer:  See  l^ayment  into  Court.      ^       ,  , 
Used  to  be  pubUc  admuiistrator  OTrtMte  .o^cii,  ,^14.  615. 
Now  appointable  ia  his  order  of  priority,  615. ,    , 
Is  a  general  administrator,  615.     ,    . 
Right  to  usual  fees,  to  retain  counsel,  etc.,  615,,  748. 
Gives  bond  also,  615,  748. 
May  be  temporary  administrator,  615.     ^     ,    . 
Effect  of  expiration  of  his  term  as  treasurer,  618^.  6l9. 
Cannot  give  renunciation,  730. 

Only  relieved  by  motion  and  order,  731). 
Deposit  of.  trust  securities  with,  792. 

To  reduce  penalty  of  bond,  792^793, , 
Intervention  on  accounting,  re  transfer  tax,  1476. 

Coupons: 

Collection  of,  by  depositary  under  §  2576,  676. 

Court  of  Appeals :  See  Appeal.' 

Appeal  to,  from  App.  Div.  direct,  290,  291. 

$500  undertaking  on  appeal  to,  274. 

Its  modification  of  a  decree  b^"?ing  on  Surrogate,  288,  291. 

Reviews  only  decrees  and  "final"  orders,  289. 

Discussion  pf  "final,"  289.  , 

Practice  on  appeal  to,  .289..     ,     , 

Not  in  Chapter  XVIII  at  all,'  289.  ' 

§  190  et  seq.  govern,  289. 

After  reversal  by  App.  Div.,  289.  ,  ,  , 

Effect  of  rehearing  order,  289,'  290.'  ' 
Appeal  heard  on  "order  calendar,"  290. 
Clerical  practice,  290.  , 

Remittitur,  290.  ',; '^V  ' 

Return,  290.  _  .      \      :   '    .' 

Notice  of  appeal  served  on  clerk  of  Surroga);e's  Gourt,  2§6. 
Not  on  App.  Div.  clerk,  290.        ,' 
Who  has  no  relation  to  the  appeal,  290. 

Except  where  "questipng"  are  "certified,"  290; 
Rules  of  court's  acting  same  ag  in  all  pther  cas^,.  2S0.  '     , ' 

Illustrative  instances,  290.  ,  ,  , 

e.  g.,  no  jurisdiction  if  App.  Div.  reverses  on  both  law  and  facts,  291. 

Not  to  review  facts,  290.  .  ^--f'       ■  i'/   :  o 

Effect  of  findings,  or  no  findings,  291. 
WiU  not  review  discretionary  orders,  754. 
Remittitur  from. 

Sent  to  Surrogate  to  be  fil^,  290,  291. 
Whereupon  usual  order  made,  291. 

On  notice,  291.  ; 

Must  be  strictly  complied  with,  291. 
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Courts: 

luiEngland:  ,     7      ,     ,     .     , 
Ecclesiastical,  1,  2,  1277. 

Exemplais  of  Surrogate's-jurisdiction,  16. 
Prerogative,  2. 
Probate  aad  divorce,  2. 
Of  arches,  2. 
Archiepiscopal,  2. 
Peculiars,  2. 
Diocesan,  2. 
Consistory,  2. 
Chancery  (England),  2. 
Faculty,  2. 
Courts  of  Probate: 

In  England,  in  1857,  2. 
Its  junsdiqtion,  3. 

Probate  in  common  form,  3. 

in  solemn  fonn,  3. 
How  it  may  try  issues,  3.  ' 

In  N.  Y.  estabUshed  in  1788,  10. 

Records  of  transferred  in  1799  to  Surrogate,  9. 

Jurisdiction  of,  10. 

Equivalent  of  old  prerogative  court,  10. 

In  1787  many  functions  transferred  to  Surrogate,  11, 

Retained  an  appellate  jurisdiction,  11.  ; 

And  power  to  compel,  distribution,  11. 
And  accountings,  H.    , 
To  order  sale  of  realty,  12.  . 
In  1823  abolished,  12. 

Tranrfer  of  appellate  powers  to  Court  of  Chance^j  12. 
Colonial:  ,  :  ,  , 

Redfield's  description  of,.  3.   ,- 
Law  governing  in  Dutch  colonies, 1 3. 

After  English  occupation,  3. 
Daly's  review  in  re  Brick's  estate,  3. 
Mayor's  court,  3,  5,i  ,■'. 
Court  of  orphan  masters,  2.         i 
In  Province  of  N.  Y.  under  Duke's  Laws,  4„ 
Court  of  sessions,  4,  5. 
Prerogative,  5,  6,  7,  jl6.  ,   , 

Its  powers  shown  and- transferred,  10. 
Chancery,  1278. 

Covenants: 

Running  with  land,  go  to  heir  or  devisee,  900. 

Breached  during  Ufe,  may  enure  to  representative,  900.  » 

Credit:  * 

On  estate  sales,  not  over  one  year,  1505.    •    , 
Unwise  credit  extended,  fiduciary  surcharged  loss,  1451. 

Creditor:  See  Ascertaining  the  Debts;  Disputed  Claim;  Paymfent  ^'f  DfeBts. 

Definition,  29,145. -■      •, ,  r:.  ,  ,-i  >  •.  ~      >  s   , 

Does  not  mean  agent  or  attorney  of,  917. 

i.  e.,  as  petitioner,  917. 
Now  includes  creditor  of  decedent,  145,  711.    >  i 
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Creditor — continued. 

Claimant  vs.  representative  for  expenses  of  administration,!  145,  719. 
For  funeral  expenses,  145.  ''        '    '    '■  ■■'  ■ 

May  include  receiver  of  an  executor,  758.        "        '  !       .'   ,i 
Are  excluded  from  "persons  interested,"  145. 
But  interest  proved  similarly,  145. 

By  verified  allegation  thereof,  145. 
If  disputed,  how  to  proceed,  145. 
Does  not  mean  creditor  of  a  creditor,  146. 

Nor  creditor  of  an  asset  of  the  estate,  756-757. 

Of  corporation  in  which  decedent  held  stock,  917. 
As  parties,  important  on  accountings,  146. 
Payments  to,  attackable  then,  146. 
For  fraud  or  negUgence,  146. 
Disputed  claim  of.    See  that  heading. 
Uncited,  may  appear  later,  and  move  to  reopen  decree,  246. 
May  hold  representative  Uable,  246. 

Though  distribution  has  occurred,  246. 
Rights  op: 

To  propound  debtor's  will,  378. 
To  petition  that  certain  letters  issue: 
e.  g.,  c.  t.  a.,  711. 

But  status  determinable,  719.  '     I 

Claimant  vs.  representative,  no  right,  719.  1  ^'  5 

To  apply  for  letters  under  subd.  C,  b,  of  §  2588;  720,  729. 
Under  catfegoiy  of  "petitioner,"  729. 
And  for  revocation  of  letters,  755  et  seq. 
To  hold  representative  for  his  debt  to  decedent,  914,  915. 
Though  it  was  bequeathed  to  him,  915!  1    I  nl 

It  is  "money  in  his  hands,"  915.         '  ■' 

And  must  be  set  out  in  inventory,  915. 
To  compel  refund  of  legacy  overpaid.    (See  Refonding,  1191  et  seq.) 
To  sue  legatee  under  §.  1837  et  seq.,  1191. 
To  extent  of  assets,  overpaid,  1191. 
§§  1837-1849  discussed,  1218-1219. 
To  ask  disposition  of  real  property.    (See  that  head.) 
Various  remedies  vs.  debtor's  estate,  1229. 
Against  estate  personalty,  1229. 
Estate  realty,  1229. 

Surviving  husband,  wife,  next  of  kin,  1229. 
Legatee,  who  has  been  paid,  1229. 
Heirs,  1229. 
Devisees,  1229. 
These  remedies  successivej  1229. 
*  Purchaser  from  heir  or  devisee,  1229. 

Right  to  bid  at  sale,  1234. 

His  claim  credited  on  price,  1234. 
Relieved  by  Surrogate,  91,  1232. 

Crime:  See  Infamous  Crime. 

Criminal  Contempt:  See  Decrees  and  Orders,  sub  Enforcement.  '■ 

Crops:  See  Assets. 

Are  assets;  to  be  accounted  for,  881,  884, 1390.    •    ■ 
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Curtesy:  See  Husband. 

Right  now  subjected  to  transfer  tax,  1066. 

Custody: 

■'"^'^^•^fiiifan't;*  1305;  1311. 

Cy  Pres  Doctrine:  See  Construction  of  Will. 

The  act  of  1893  restoring  it,  541. 
The  act  of  1909,  535. 
The  act  of  1901,  535. 

Damages :  See  Condemnation. 

To  decedent's  property,  900.    (See  Chose  in  Action-.) 
In  action  for  negligent  killing.    (See  Negligent  Killing.) 

Date:  See  Death;  Statute  of  Limitations. 

Deaf  or  Dumb  Testator: 

Efficacy  of  publication  of  will  by,  320. 
Request  to  witnesses  by,  333. 

Death:  See  Abatement;  Executors,  etc:,  of  Deceased  Executors,  etc.;  Parties; 
Presumption'. 

Of  Surrogate,  unfinished  business,  97. 
Of  party,  153  et  seq.    (See  Parties.) 

Before  verdict,  report,  or  decision,  155. 
Pending  appeal,  257. 
Of  representative  charged  with  a  duty,  156. 
Of  owner  of  property;  ownership  at  once  transferred,  293. 
Of  testator,  in  act  of  executing  will,  329. 
Of  testator,  proof  of,  preliminary  to  probate  or  letters,  366. 
Is  a  jurisdictional  fact,  to  be  averred,  and  proved,  366. 

To  satisfaction  of  Surrogate,  366. 
Certificate  of  Bureau  of  Vital  Statistics,  366. 
Civil  death  not  equivalent,  366. 
Rule  as  to  presumption  of.    (See  Presumption,  366-369.) 

Cases  collated  on  long  absence,  366. 
Proof  of,  kind  of  search  to  be  made,  etc.,  368. 
Issue  is  referable,  368. 

"To  hear  and  report,"  368. 
Illustrative  cases,  366,  369. 
Hearsay  evidence  as  to  fact  of  death,  369. 
But  not  as  to  place,  369. 
Nor  date,  373. 
^  , ;   : , ,^  ,  ^fqtjof  sea  voyage,  stonns,  wrecks,  370. 

Extra  hazard  at  time  of  disappearance  may  shorten  period  in  which  pre- 
sumption established,  368,  371. 
Date  of,  after  7  year  period,  372,  373. 

When  date  important,  must  be  proved  as  a  fact  and  not  rest  on  presumption, 
373. 
e.  g.,  in  transfer  tax  cases,  373. 
Of  proponent,  effect  of,  378. 
Of  executor: 

One  of  several,  no  effect  on  estate  of  survivors,  570,  571. 
Unless  will  inconsistent  with  a  joint  tenancy,  571. 
Of  accountant,  effect  on  commissions,  1435. 
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Death — continued.  -     /      ,     . 

Of  persons  in  common  disaster,  141,  1466.  -  ;      ■    . 

Of  trust  company,  1256. 

Debt:  See  Ascertaining  the  Debts;  Payment  of  Debts;  Disputed  Claims;  Costs. 

Definition,  29,  145. 

As  affecting  jurisdiction,  82,  83.         V  ,.  .    Ai' 

Surrogate  may  allow  preference,  68. 

or  compromise,  69. 
Assignable,  and  assignee  can  prosecute  it,  147. 

Debtor:  See  Ascertaining  the  Debts;  Ascertaining  the  Estatfe.""       ' 

Not  a  "person, interested,"  144,  757. 
Named  or  appointed  representative,  798,  799. 
Legacy  to  him  as  such,  1159,  1160.  ^ 

Deceased  Representative:  644  et  seq.    See  Accounting.  ,       ,        . 

Liability  of  his  estate  to  his  successor  in  trust,.  576. 
agent  to  his  successor  in  trust,  577. 
His  representative  not  his  successor  in  the  trusfe,  57^,  £179. 
; .  J!  "Ua  s  , ..;     ,-.    I  ■.       but  merely  custodian  of  the  fund, ,579. 

Has  double  status,  664.  ,_^   . 

One  to  estate  his  decedent  held  in  trust,  664> 

But  is  not  to  continue  his  administration,  664,  665,  669. 

Nor  to  continue  actions  or  proceedings  rela,ting  thereto,  666. 

Is  merely  custodian,  665.  , 

Pending  appointment  of  "successor,"  665,  . 

Unless  "surviving"  rgpjressntative  jm  office,  665, 

If  so,  he  continues  and  clos^  adminigtrajtion,  665. 
Has  no  power  to  reduce  trust  assets  to  his  possession,  666. 
May  incur  Habijity,  if,  he  assume  to  control  them,  666. 
Must  account  to  "successor,"  665,  666,  1357  et  seq. 

For  all  in  his  possession  or  control,  666,  667,  668,  , 

Cannot  be  made  to  turn  over  what  hss.never  had,  668.    '.    , 

Degree  of  distribvL,tion  permitted,,  669. 
What  to  pay  over,  670.  ,  ^ 

Money  not  check,;  670. ,    ,  , 

When  need  not  account,  671. 
Right  to  compel  may  be  lost,  671. 
Estate  hable  for  his  waste  or  conversion,  672. 

Under  Dec.  Est.  Law^  §114,  672. . 
Other  statutory  rights  and  liabilities,  672. 
Accounting  by,  1357  el  seq. 

Dpcedent's  Estate:  See  Surrogates  9nd  Their  Courts,  and  Sufidiy' headings. 
Decision:  See  Findings  of  Fact. 

Declarations:  See  Evidence. 

As  to  pedigree,  140. 

Decrees  and  Orders:  Part  II,  Chap.  IV,'  210  et  seq. 

When  regarded  as  a  judgment,  192.  , 

Requiring  an  exception  to  be  filed,  192.  , 

Effect  of  a  general  verdict,  194.    --i.  ■-,:..  • 

Definitions  of  both,  210.  ., o, 

How  differentiated,  211.  >    ;i  ,  ,, 
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Decrees  and  Orders — continued. 
As  to  finality,  211. 

And  as  to  being  a  determinationof  a  proceeding,  211. 
Finality  important  in  relation  to  appealability,  211. 

'i.e.,  to  Court  of  Appeals,  211. 
So  is  discretionary  character,  234,  241,  253. 

Reviewable  in  Appellate  Division  only,  253. 
Appeals  to  discretion  of- Surrogate,  245,  253. 

One  not  a  party;  who  might  have  intervened  may  be  deiied  relief,  245. 
One  in  excusable  default,  246. 
But  his  power  is  very  broad  and  general,  245. 
Opening,  vacating,  modifying,  setting  aside: 
Code  provision,  66,  245  et  seq. 
Surrogate's  power,  90. 

Absolutely  essential,  250. 

Even  over  predecessor's  decrees  or  ordera,  252. 

Independent  of  statute,  90,  246,  249. 

May  obviate  action  by  Supreme  Court,  91. 

May  vacate  satisfaction  of  decree,  158. 

To  protect  attorney's  lien,  158. 
Not  exercisable  upon  order  or  decree  made  final  on  appeal,  245. 
Mannet  of — similar  toother  courts  of  record,  161,  246,  247. 
Decree  opened  by  an  order,  210. 

Party  securing  decree  may  nlove  to  resettle  or  open,  211. 
Even  one  not  a  party,  212,  213,  245,  246. 
No  estoppel  rule  against,  216. 
Not  a  substitute  for  appeal,  245,  251.    '     ' 

i.  e.,  to  review  errors  of  law  or  of  substance,  245. 
Is  remedy  for  clerical  error,  245,  246. 

Not  for  judicial  error,' 245,  246,  250. 
Cases  re  transfer  tax  analyzed,  1112-1114. 
Practice  analyzed,  246.  ' 

Initiated -by  order  to  show  cause,  248. 
Proof,  notice  and  hearing,  246. 
Time  in  which  to  iipply,  246:  " 
Rule  at  first  applied,  247. 
Changed  hy  Henderson  case,  247. 
Assimilation  of  practice  ndt -complete,  247. 
Grounds  for:  •■--■■      '  ■   >    >  . 

(1-)  Newly  discovered'  evidence,  249,  250. 
Four  determining  conditions,  249. 

(2)  Material  erroi-,  or  inadyertent  mistake,  249. 
When  opened  may  be  amended,  249.'    ' 
Failure- to  cite  necbssary  party,  716. 

(3)  Fraud — a  cause  for  vacating,  250.    (See  FrauD;) 

(4)  "Other  sufficient  cause;''  250,  258. 

Discussion  of  phrase,  250-251. 
Illustrations:  '  ''  " 

Exercise  of  power  upheld,  251^253.' 
denied,  253  et  seg. 
Laches  may  defeat  right,  253,  254.    '  ' 
Decree  is  a  determination  of  rights,  210. 
Thiis  presupposes  a  proceeding,  211. 
Contains  the  adjudication,  211. 
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Decrees  and  Orders — continued. 
Conditioned,  as  to  validity: 

By  power  of  Surrogate  to  make  it,. 211. 
By  its  formal  regularity,  211. 

Hence  one  claiming  under  it  must  show  affirmatively  Surrogate's  authority 
to  act,  211. 
FormaMties: 

Must  be  signed  by  Surrogate,  211. 
Unsigned,  though  filed,  it  is  nugatory,  211. 
And  may  be  disregarded,  211. 
Should  recite  jurisdictional  facts,  217. 
In  order  to  conclusiveness,  217,  219. 
See  §  2513  quoted  in  §  92. 
Effect  op;  Conclusiveness; 
Code  provision,  211,  221. 
Party  securing  it,  may  not  attack  it,  211. 

But  may  move  to  resettle  or  open,  211. 
Dependent  on  regularity  of  the  proceeding,  211. 

citation  of  necessary  parties,  212,  216. 
jurisdictional  validity,  212,  216. 
On  whom  conclusive,  212. 

Every  person  of  whom  jurisdiction  was  obtained-,  212,  217. 
Mere  consent  ineffectual  to  confer  jurisdiction,  212. 
Who  may  move  to  reopen,  211,  212. 
On  infant,  213. 

If  duly  cited  and  represented,  213. 
On  future  remaindermen,  214. 
As  to  what  conclusive,  212.  „ 

The  res  adjudicated  upon,  212. 
Even  though  erroneously,  212,  217. 
"As  to  all  matters  embraced  therein,"  213. 
i.  e.,  validly  so  covered,  213,  220. 
Instances  of  conclusive  decrees  in  rem^  215,  216. 
On  accounting,  213,  219.  ^ 

In  capacity  only  in  which  account  renderedj  213. 
Not  on  property  not  involved  in  the  proceeding,  214. 
On  status  of  a  party,  214,  219.    See  Status. 
Cases  illustrating,  cited,  218,  220. 
General  rule  stated  by  Court  of  Appeals,  218. 
No  jurisdiction,  no  conclusiveness,  219. 
Cases  illustrating,  cited,  218,  220. 
General  rule  stated  by  Court  of  Appeals,  218. 
No  jurisdiction,  no  conclusiveness,  219. 

Due  jurisdiction,  no  collateral  attack,  218,  219. 
Special  conclusiveness:  214  et  seq.,  220. 
Of  specific  decrees,  214,  216,  221. 

(1)  Decree  for  payment  of  money,  214. 

(2)  Order  permitting  execution  to  issue,  214. 
Both  conclusive  evidence  of  assets,  214. 

(3)  Of  decree  revoking  letters,  214.  » 
Code  provision,  214. 

Qualification  of  rule,  215. 

(4)  Of  letters,  when  issued,  as  to  authority  of  recipient,,  215. 
»(5)  Probate  decrees,  215. 
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Former  §  2625  repealed,  214. 
Collateral  attack: 

§  2513  assumes  possibility  of,  215. 

It  is  quoted  ia  §  92. 
In  such  event,  how  jurisdiction  presumptively  established,  215. 
And  conclusively,  if  no  fraud  or  collusion,  215. 
Jurisdiction  of  person  how  estabUshed,  215. 
On  ground  of  non-service  of  citation: 
Irregular  service  not  a  basis,,  215. 
Total  failure  to  get  jurisdiction  may  be,  215. 
That  Surrogate  did  not  act  judicially,  222. 
His  seal  was  forged,i  222. 
He  never  saw  the  petition,  222. 

Clerk  acted  without  his  knowledge  of  any  proceeding,  222. 
That  no  "proof"  was  ever  presented  to  Surrogate,  222. 
Right  to  attack  waivable,  217. 

As  by  acquiescence  therein,  217.     ..    , 
To  what  attack  limited,  217. 

Effect  of  change  in  Code  subsequent  to  making  of  decree,  218. 
Collateral  conclusiveness:  216. 

Burden  on  party  claiming  under,  216. 
Decree  made  ultra  vires  fori,  any  one  may  attack,  216. 
Jurisdictional  facts  determinative  (see  §  92),  216. 
If  any  essential  one  overlooked,  then  decree  void,  216. 
In  cases  of  fraud  or  collusion,  219. 
General  rule;  no  jurisdiction,  no  conclusiveness,  219. 
Dookbting:  222  et  seq. 

Code  provision  for  docketing,  assigning  and  discharging,  222. 
Effect  of,  222,  1036. 

Not  merged;  223. 
Lieu  of  decree,  when  docketed,  222,  223,  231. 

If  levy  made,  222. 
Enlarges  remecUes  of  party,  223. 
Still  may  act  in  Surrogate's  court,  223. 
Or  may  proceed  by  execution,  223. 
Against  several  persons,  223. 
Record  of,  see  45,  50,  147,  223. 
Enforcing:  '' 

In  order  to  enforcement,  decrees  are  under  3  heads. 
Decrees  directing  (1)  payment  of  money,  229. 

(2)  performance  of  speci&c  act,  229. 

(3)  both,  229. 

o-  How  class  (1)' enforced;  229.  >' 

Class  (2)  enforced,  229. 
Distinction  between  (1)  and  (2)  discussed,  229. 

Under  (1)  section  1825  Code  inapplicable,  230.         ,    : 

For  it  relates  to  execution  issued  under  judgment  of  another 

court,  by  leave  of  Surrogate,  230. 
Whereas  this  execution  issues  of  course,  230. 
And  no  notice  to  representative,  230.  .  . 

•    Though  it  has  befen  held  to  be  requisite,  230. 
And  5  year  period  under  §§  1377-1378  also,  230, 
Runs  from  entry  of  dedree,  230. 
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Not  from  date  of- docketing,  231.  ; 
When  (1)  does  not  include  decree  for  costs  only,  231,  233.       .    i 
When  it  does,  233.  j   ;       ,       . 

Effect  of  §15,  Code,  233. 
Btfb»e  the  Code,  discussion,  224. 
Under  the  Code,  discussion,  228  et  seq. 
(l)  By  contempt  proceedings,  66,  231  et  seq.   , 
Code  provision,  66,  210-228. 
Extraordinary  powers,  231. , 

But  executionl,  usually,  first  resorted  to,  232. ',  i 

As  any  Supreme  Court  order,  210.  i 

But  order  must  be  specific  as  to  thing  required  thereby,  210. 
e.  g.,  order  for  examination: 
-'  -     •     ■  '  i    :QuestioiK  must  be  pertinent  arid  material,  210. 
'  -  Or  refusal  to  answer  not  punishable,i  210. ' 

Order  to  account,  240.  . 

Bona  fide  account  must  be  filed,  210,  245. 
Order  to  file  inventory,  916.  ! 

Even  after  "inquiry"  to  ascertain  if  execution  should  issue  under 
judgment  of  another  court,  232. 
If  unsigned,  unenforceable,  211., 
If  ultra'  vireSj  also,  232;: 
If  fatally  defective,  unenforceable,  231. 
Resisting  decree  directing  payment  of  money,  214. 
Prerequisites  to  exercise  of  power,  233. 
Notice  to  the  one  in  contempt  not  requisite,  233. 
But  is  usually  given,  233.  .    , 

When  must  be,  235.         :, - 
Refusal  to  obey  TOiis<  be  clearly  shown,  233.:  .; 

So  demand  must  be  strictly  in  conformity  to  the  order,  233. 
Practice  discussed,.234,  235. 
Affidavit  required,  and  form  thereof,  236. 
When  order  to  show  cause  used,  234,  235,  237. 
Provisions  of  Judiciary  Law  applicable,  235. 
Order  of  commitment,  to  be  definite,  235. 

Form  of,  238. 
Warrant,  239. 

Copies  of  warrant  and  affidavit  to  be  served,  239.  .,  .  ,j 

Bail  undertaking  allowed  by  endorsement,  239. 
Bond,  not  mere  money  deposit,  is  meant,  240. 
Attachmirit,  whpn  resorted  to,  240. 
Form  for,  240. 
Opportunity  first  afforded  for  purgation  by  propounding  interrogar 

tories,  241. 
Order  therefojir  241. 
Form  of  such  interrogatories/  241. 
Scheme  of  answers  thereto,  242. 

Excuse  given  appeals^  to  Surrogate's  discretion,  242,  244. 
If  not  stkstained,  then  order  for  commitment  mad6,  243. 
Form  thereof ,  243.  '     ; 

RUle  as  to  "jail  liberties,"  244.  i    . 

Relief  from  undiie  jmnishnterit,  243. 
Judiciary  Law  governs,  .243. 
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Supreme  Court  will  not  interfere,  244. 

As  by  *haheas  carpus,  244.  '       ' 

Surrogate  requires  dlear  proof  of  inability  to  endure  incarceration,  244. 
Enforcement  of  orders:  ,      i 

Slight  differentiation,  244. 

Disobedience  to  be  clearly  proved,  244. 
Effect  of  appeals,  generally,  256.  i ,       . . ,   , , 

Special  undertaking  requisite,  273  et  seq. 
(2)  By  docketing  in  county  clerjc's  pffice,  222  et  seq. 

Whereupon  additionai'  reiffedy  available,  223.  ^ ' 

By  execution  as  under  a  judgment,  223.,  .  ,j,, , ,       .  , 
Still,  however,  retaining  remedy  by  contempt,  223. 
Supreme  Court  then  has  power  to  suspend  or  discharge  him,  224. 
Which  Surrogate  cannot  do,  224.      ■  : 

Though  he  alone  pan  stiU  enfoype  the  decree,  224. 
And  execution  thereunder  tested  by  3!  S.  G.  invalid,  ^30.- 
(2a)  Execution: 

Code  provision,  228. 
Practice  discussed,  229  et  seq. 
V  Surrogate's  control  over,  not  divested  by  docketing,  230. 

It  should  be  the  first  remedy  resorted  tD,r232. 
Even  if  only  partial  satisfaction  securable,  232. 
Whereupon,  contempt  proceeding  is  available,  232. 
Disobedience: 

Decree  may  be  erroneous  but  enforceable,  231. 
Remedy  by  appeal  only,  231. 

Hence  disobedience  thereto  risky,  231.  .'l 

If  fatally  defective  may  be  disregarded,  231.  .  .,  ■     ■ . 

e.  g.,  by  sheriff;  231;       "     ■   ■.  ,  r,  .■.;!<>. 

Distinction  between  direction  to  representative  to  pay  his  debt,  and  to 

pay  over  estate  moneys,  234.  ,  .       y  ., 

For  representative  may  show  he  is  insblvent,  234,  915., 
Whereas,  as  to  estate  moneys  want  of  assets  is  not  a  defense,  234. 
Except  as  to  awards  of  costs,  234. 

Deed:  See  Conveyance. 

To  heirs,  under  §  2711,  1233.    (See  Heii?s.) 
To  creditor,  purchasing  at  sale,  1234. 
To  purchaser,  at  sale  ordered  by  Surrogate,  1234. 
Mortgage  for  part  of  consideration,  1234. 

Default: 

Surrogate  may  open,  91. 

Defect:  See  Mistake. 

Defenses:  See  separate  headings  of  various  proceedings. 

Surrogate  may  determine  an  equitable  defense,  21. 

Deficiency: 

Of  assets.    (See  Abatement,  Legacy.) 

Definitions:  See  separate  headings. 

Degree:  See  Consanguinity;  Dil^bfition  arid  Descent; 
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Delegate: 

Of  Governor  of  province:  , 

Probate  before  him,  6,  7. 
;  '   .  Approximation  to  English  ecclesiastical  courts,  7. 

Functions  and  powers  of,  8. 

Records  of,  9. 

Delegation: 

Of  power  to  take  testimony,  200. 
§  2544  governs,  200-201. 

Delivery  of  Assets:  See  Ascertaining  the  Estate. 

Delusion:  See  Probate,  sub  Testamentary  Capacity. 

DeinBnd:..'ri  .    , 

Prerequisite  to  action  for  legacy,  1173. 

Demonstrative:  See  Legacy;  Payment  of  Legacy. 

Demurrer: 

None  in  Surrogate's  Court. 

Deposit: 

Will  for  safe-keeping,  373. 

Securities  of  estate^— to  reduce  penalty  of  bond,;  676. 
With  whom,  676. 
How  withdrawn,  676. 
Under  additional  bond,  676. 
Of  trust  funds: 

In  separate  account,  788,  933. 
In  trust  capacity,  788,  933. 
Not  mingled  with  personal  funds,  788,  933,  934, 
Rules  as  to  liability  analysed,  933  et  seq. 
Subsequent  insolvency  of  bank,  933. 
In  case  of  a  "run,"  shall  he  join,  933. 
Where  representative  had  interest  in  the  baAk,  933. 

Or  was  cashier,  933. 
Amount  deposited  and  so  left  uninvested,  934. 

May  affect  surcharge  of  interest,  655,  656j  934.    ' 
If  trust  and  personal  account  mingled  removal  ordered,  934. 

It  is  also  a  misdemeanor,  788,  935. 
Temporary  funds  should  earn  interest,  93S. 
As  to  personal  use  of  funds,  937. 

A  conversion  or  devastavit,  937. 
Securities  improperly  bought  by  removed  fiduciary,  789.  '    '  ''" 

May  be  impounded  by  decree  removing  him,  789. 

Under  §  2700,  789.  .,:.■■■■.  z  <iu     1    jlaU 

And  may  be  realized  on,  if  he  fail  to  comply  with  decree  to  pay  over,  789. 

Depositaries: 

Of  trust  funds,  liability,  655,  793. 

Pro  hac  vice,  officers  of  the  court,  655,  793. 

Compensation  of,  793. 

Deposition:  See  Commission. 

Descent,  Statute  of:  See.  Distribu^on  and  P^scent. 
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Designation:  .  '  ' 

Of  person  to  be  served,  to  be  filed  by  representative,  732k'   ;. 
Under  §  2565,  688,  689,  732. 

Destroyed  Will:  See  Lost  6r  Destroyed  Will. 

Determining  Validity  of  Probate:  See  Action;  Construction  of  Will. 

Devastavit:  See  Surcharge;  Revocation  of  Letters;  Surety. 

Illustrative  case,  showing  elements  of,  929.. 
How  charge  met,  862. 

Devise:  See  generally  discussion  of  Legacy,  and  Construction  of  Will. 

Devisee  and  Legatee:  See  also  Legacy;  Parties. 

Meaning,  146.  ■     ■!     i.^^^.  , 

Cited  only  when  statute  requires,  146. 
May  initiate  proceedings,  146.' ■     - 

But  may  lose  right  by  assignment,  146. 

Rights  of  assignee,  146.    '   '  •     '  '   "''■'  'w    ; 

At  common 4aiW,,<devisa^_tpok, realty  free, of, (iebts,, 1019.^    .,   ,    -.;  ...... 

Now  suable,  under  §  1843,  to  respond  for  debt  of  decedent,  1019. 
Action  against  by  creditor,  1191.  •'   ■     i 

§§  1837-1849,  discussed,  1218.  ,    .         . 

by  after-bom  child,  1191. 
by  subscribing  witness,  1191. 
.vuaf^ -stay  of,  when,  1020,  1203,  1218.    ; 
Liability  to  refund  or  restore.    (See  Refunding.) 

Diligence:  See  Payment  of  Debts;  Payment ,0^  Legacies.. 

Disability :  See  Acting  Surrogate ;  Temporary  Surrogate ;  Revocation  of  Letters. 

Disafitonance:  ^.  - 

Of  wrongful  act  of  decedent.  902. 

Disagreement: 

Of  representatives — solved  by  Surrogate,  957. 
As  to  custody  of  funds,  957.      '   ' 
Petition  to  Surrogate,  957. 
Order  thereupon,  957. 

Disappearance: 

As  raising  presumption  of  death.     (See  Pkbsumption  and  366-369.) 

Disbursements: 
Taxable. 

Included  in  right  to  costs,  §  2743,'  1323. 
Referee's  fees  when  paid,  174.    • 
Other  official  fees,  1342. 
§  2752  governs  these,- 1345. 
Jury  expenses,  1345. 
Witness  fees,  1342. 
Postage;  1342. 
Service  of  papers,  1342. 

Stenographer's  miilutes  on  contest,  1 2746,  1328. 

Representative's  necessary  disbursements  and  expenses  on  probate  contest, 
1328. 
Whether  successful  or  not,  1328. 
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Disbursements — amtinued.  r; 

Under  §  27«i  1328;  ^  ■■.       - 
Counsel  fees  sometimes,  1342.  :' 

e.  g.,  as  "terms"  of  issuing,open  cpmmissipn,  1342. 
Stenographer's  fees  generally,  134!2. 
.'' Except. whea  stipulated,  1342.  '; 

Allowed  on  accounting.    .       ,  ,. , 

§  2692  gives  full" authority,  q.  v.,  ,'   '" 

Counsel  fees  adjusted  then.    (See  CduNSEL  Fees.) 

Expert  accountant,  1344. 

■QlgfkJiire,1344;,5rio,\  .'.'■;  .V'.!,,.-'  r    ,.^  ,.-  ,;■  :■ 
Agent  to  collect  rents,  1344. 

Discharge:  See  Accounting;  Revocation. 

Discontinuance: 

Of  probate  proceeding,  once  will  is  filed,  378,  401 . 

Discount:  See  Compromise  of  Claim;  Transfer  Ta^. 

Discovery  of  Assets:  See  that  head  under  Ascertaining  the  Estate. 

Discovery  of  will,  374,  378. 

Discretion:  See  Appeal. 

Dishonesty:  See  Letters;  Revocation  of  Letters. 

Disinheritance  of  Heir:  See  Probate,  sub  Testamentary  Capacity. 

Dismissal : 

Of  proceeding.    (See  Sunsby  PB0CEEt)iN(!(s:)' '  ' 

DisbbedienCe :  See  Contenipt;  Revocation  of  Letters. 

Dispensing:  See  Probate;  Witness. 

Disposition  of  Real  Property:  Part  XI,  Chap.  7,  1201  et  seq. 
[i.  e.,  by  mortgage,  sale,  or  lease.] 
Origins  of  Surrogate's  power,  12.  I' '.'     ■   j. 
TechnicaUties  of  the  former  proceeding,  1219-1220. 
Increased  scope  of  act  of  1914,  140-141,  1201. 
Statute  only  authority,  to  pay  debts  &c.,  1019,  1038,  1203,  1228., 
And  only  in  given  cases,  1019,  1203,  1231. 
The  rule  stated,  1019-1020. 
Now,  application  incidental  to  judicial  settlement,  1201,  1209. 

When  aU  parties  are  before  court,  1201. 

But  fimdamental  purpose  unchanged,  1201. 
Except  by  increased  scope,'  1201.;  ,■.  , 
A.  Dealing  with  rents,  pending  administratiohj  1201. 

Under  §  2701,  1201. 

Anticipatory  of  ultimate  "disposition,"  1201,  1202.   i  7 

Who  entitled  to  notice,  1202. 

Petition  grantable  on  terms,  1202. 

Rents  collected  "shall  be  held,"  1202. 

And  brought  into  court  on  judicial  settlement;  1202. 
"First"  judicial  stettlemeiit,' 1211..  , 

,/■■-. ;cif!  ■        Time  of  bringing,  1211.  •   ■      :; 

Then  disposed  of  under  §  2711,  1202. 

If  not  asked  for  then,  not  assertible,  1211. 
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Disposition  of  Real  Property — continued.  .,    ;  1  It-r," 

Heirs  and  devisees  not  to  haye  itihang  over  them,  ];211i.,i(, 
Hence  rents  are  impounded,  1202.  '  /  , .  ,: 

Collective  amount  may  be  enough  to  avoid  "disposition,^'  1202. 

May  be  basis  for  commissions,  1202. 
Leases  may  be  authorized  hereunder,  1203. 

B.  When  creditors,  etc.,  may  resort  to  realty,  1203. 

'  Various  remedies  outlined;  1229.  .  , 

Nature  of  clailm^to  sustain  application: 

Debt,  funeral  biU,  administration  expense,  1203,  1207. 
What  are  such  debts,  1207. 
Must  be  of  decedent,  1209. 
Mjty  be  equitable,  debts,  1209. 
Funeral  expenses, '  1207. 
Reasonable  expenses,  1208. 
Judgment  lien,  at  decedent's  death,  1203,  1207. 
Transfer  tax,  1203,  1207.  ,    , 

State  is  the  creditor,  1208.  ,     '     .      ,, 

Debt  or  legacy  charged  thereon,  1203, ,  1207:,  1208,:  , , 
Distributive  share  also  under-§  2703,  1203,,  1207. 
'  §2703  quoted,  1207.  ,  ',       ,:..: 

'  Note;  Exa6t  limitation  on  this  new  provision,  1208.   ,-. 

So  that  Surrogate  can  enahle;estate  ;tQ  give  good  title,  1209. 
Statute  strictly  construed  Still;  1019,  1038,  1203,  1209,  1228.   , , 
Every  jurisdictional  fact  to  be  established,  1228, 
How  presumptively  established,  77,  95,  215.     , 
Supreme  Court-wiU  not  entertain,  1203. 

And  will  stay  action  under  §  1845,  1020,  1203, 
■ '   If  Surrogate'  is^  acting,  1203. 

C.  WMat  initject  toiisiposUidn,  1203. 

§  2702  appUes,  1203. 

Realty  of  which  he  died  seized,  1203.     ,  ,  ;  , 

Interest  in  realty,  e.  g.,  by  contract  alive  at  his- death,  1203.; 

Exempt  property  excepted,  1203,  1230.     <  ,        .       , 

Exception  stated,  1204.  ,         . 

When  right  assertiblcj  1204.  . 

Also  realty  salable  under  valid it^tamentary  power,  1203,  12?0l,    ,  , 

What  is  such  valid  power,  1204^-1205.    (See  Power  op  Sa™.) 

Effectual  to  prevent  thisapplication,  1204^1205,  1206. 

Test  of  effectual  nature  of  power,  1206. 

May  be  "relinquished"  by  creditor;  1230.  i    i 

Unless  will  provide  remedy  as  effectual,  1205. 

And  as  expeditious,  1205,  1206,     ,  , 

D.  Averting  disposition  by  bond  under  §  2704,  1209. 

Except  under  subd.  6  of  §  2703,  1209. 

Condition  of  such  bond,  1209..  :      . 

Now  can  be  arrested  at  threshold,  1209. 

E.  Who  may  invoke  Surrogate's  power,  1210.         , 

Any  party  to  the  accounting,  1210,  ,    ,       ,.        .    i  i    , 
"May  allege  and  show  by  proof,"  1210,  1213. 

■  .."Allege"  iinplies  a  pleading,  1213.       ,  . 

"Inadequacy"  of  personalty,  1210. 
At  decedent's  death,  1228. 
Effect  of  devastavit  by  representatiye,  1228. 
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Disposition  of  Real  Property — conHniiiedv' 

Probative  leffeet  of  inventory,  '1229: 
Impeachable,  1229. 
"Necessiliy"  of  providing  funds,  1210. 
Petition  and  account  deemed  "sufficient  proof,"  1210. 

If  no  issue  raised,  1210,  1213. 
Facts  necessary  for  court  to  know,  1213-1215. 
Precedents  .for  various  averments,  1215-1217.' ■ 
Person  interested,  if  not  already  party,  to  be  cited,  1210. ' 
Person  paying  creditor;  subrogation,  1210,  1211'.'  ' 

Time  [18  months]  a  Umitatibn,  1211. 
Hence  right  must  be  asserted  on  first  accounting,  1211. 
This  a  Umitation  not  on  debt,  but  on  this  right,  1212. 

§  403  excludes  18  months  after  death,  1212. 

F.  Jurisdiction  dependent  on  Inadiifiidcy  and  Necessity,  1217. 

If  either  put  in  issue,'  Surrogate  may  refer,  1217. 
Defect  of  parties,  citation  must  issue,  1217. 

Creditors  being  the  important'factors,  1218. " 

If  not  joinfed,  title  may  be  rejected,  1218. 
Citation  a  judicikl;  not' Clerical)  act,  1217. 

Equivalent  to  determination  that  jurisdictional  facts  exist,  1217. 
If  debt,  fete.{  can  be  otherwise  paid,'  Surrogate  will  refuse  to  give  leave,  1217. 
'    Thus  may  construe  will,  1217j  1227. 

To  see-if  it  contain  vaBd  power,  1217.  :  t  u '  '-'■ 

Defects,  how  supfplied,  1219-1220.  . 

Of  infant  party,  1220.  -(See  Guardian  ad  Litem;  Iiwant.).'   ■ '. 

Order  nunc  pro  tunc,  129j  131,  1221,  1241..  r  , ,. ; 

Presumption  under  §  2716,  1242.      '  'm  ' 

Widow,  after  assignment  of  dower,'  not  entitled  to  notice,  1219. 
Marketable  title  assured  only  by  strict  bomplianoe  with  Code,  1220. 

G.  Hearing  and  determination: 

Any  party  may  raise  issues  by  objection,  1221. 

Under  §  2766,  1221-1222. 

If  his  interest  be  affected,  1221.    '     '•'  1 

Regardless  of  allowance  or  admission  by  representative,  1222.   ' 

Limit  to  issue  that  creditor  can  raise,  1224. 

Effect  of  judgment  on  the  claim,  1222^  1225. 

Burden  of  proof,  1222. 

Must  be  judgmient  on  the  merits,  1225. 

How  particularized  in' §2706,  1225. 
If  claim  put  in  issue,  deemied  rejected,  1222. 

Limitation  reopened,  1222. 

Action  may  be  brought,  1222,  1225. 

Or  jury  trial  before  Surrogate,  1222,  1225. 

Or  Surrogate  may  determiiiS  on  the  hearing,  1222,  1223: 

Sem6te,  §  829  inapplicable,  1223-1224.  ' 

Because  proceeding  in  rem,  1224: 

If  claim  be  that  of  representative,  1224. 
Quantum  of  all  debts  to  be  ascertained,  1223. 

In  order  to  show  "inadequacy,"  1223.  '■ 

Surrogate  has  full  power  to  deteimiine  all  claims  against  realty  to  be  disposed 

of,  1225  and  context.  '  :      i 

Proof  requisite  undei;  §  2707,  1226-1227. 
To  procure  order  for  dispbsition,  1227.  ' 
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Disposition  of  Real  Property — continued. 

Proof  of  heirship,  in  intestacy  cases,  1227. 
H.  Order  of  sale  now  interloculory,  1220,  1227. 
Though  final  as  to  creditors,  1227. 
Unless  made  in  order  to  distribution,,  1220. 
When  may  be  incorporated  in  decree,  1220. 

Provisions  of  §  2707  as  to  content  of  order,  1227. 
On  making  order,  judicial  settlement  adjourned,  1227. 
Order  in  which  parcels  sold,  1226-1227,  1230. 
Recitals  in,  1227. 
Executing  the  order,  1230. 

Sale,  mortgage  or  lease,  1230. 

Bond  first  to  be  filed,  1230-1231,  1232,  1233. 

How  obviated  by  deposit  of  proceeds,  1231,  1232. 
How  penalty  fixed  by  Surrogate,  1233. 
Length  of  lease  authorized,  1231. 
How  much  of  realty  to  be  disposed, of,  1231. 
Qvardum  sufficU,ViZ\. 

All  may  be  dealt  with,  if  advantageous  in  productive  result,  1231. 
Purchaser  cannot  object  on  that  ground,  1231. 
Only  heirs  or  devisees  affected,  1231. 
But  statutory  order  of  disposition  controlling,  1232. 
Death  of  representative,  effect  of,  1232; 
His  removal,  etc.,  effect  of,  1232. 
Successor  completes  execution  of  order,  1232. 
And  gives  bond  de  novo,  1233. 
The  sale  pursuant  to  the  order,  1234.    (See  Sale.) 
I.  On  terms  fixed  by  Surrogate,  1234. 
Allowance  to  creditor,  bidding,  1234. 
Purchase  money  mortgage,  1234. 
Relief  of  purchaser.    (See  Puhchasbe.) 
Surrogate  can  compel  executor  ta  convey,  1240. 

But  cannot  compel  purchaser  to  complete,  123&-1240. 
II.  Not  of  land,  but  of  interest  therein,  1240. 
Under  §  2715,  1240. 
Effect  of,  1240,  1241. 

Puts  purchaser  in  place  of  decedent  as  original  contractor,  1241. 
III.  Subject  to  or  free  of  dower,  curtesy,  future  interests,  etc.,  1242. 
Computing  same,  1243. 
Carlisle  Table  of  Mortality,  1243. 
Report,  after  executing  order,  1232. 
Under  §  2709,  1232. 
Thereupon  Surrogate  acts,  1232. 
May  confirm  or  reject,  1232-1238. 
Extend  order  to  other  parcels,  1232,  1238. 
On  increased  security,  1238. 
-   '  Or  order  r&*xecution  on  new  terms,  1232. 

May  relieve  purchaser,  1232. 
Supplemental  account,  as  to  proceeds,  then  required,  1233. 
Under  §  2711,  1233. 
I   .    ,  Whereupon  judicia.1  settlement 'resuEBed  and  completed,  1333. 

Including  disposition  pfifundsreajized,  1233, 
I.  Where  disposition  proves  unnecessary  or  disadvantageous,  1233. 
Ownership  of  realty  may  be  proved,  1233. 
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Disposition  of  Real  Property — continued.  n       .'     ■ 

And  established  in  the  decree,  1233.  '  •' 

And  conveyance  to  those  entitled  be  directed,  1233. 
J.  Disposition  of  proceeds,  1242. 

Claims  not  yet  due,  or  detennihed,  1242. 

Retention  of  enough  to  meet  them,  1242. 

Unless  present  payment  acceptable  to  creditor,  1242. 

Then  distribution  decreed,  1242. 
Debts,  plus  interest,  1242. 
Legacy,  plus  interest,  if  due,  1242. 
Dower,  curtesy,  expectant  estates,  1242. 
Protected  by  §  2717,  1242. 
K.  Effect  of  pending  foreclosure  on  same  realty,- 1244.    (See  also  Surplus.) 

Priority  of  mortgagee's  rights,  1244. 

Repeal  of  sections  protecting  such  riglits,  1244. 

Effect  thereof,.  1244-1245. 

Supreme  Court's  injuhctibn,  1245. 

Surrogate's  power  to  stay,  1245. 
L.  Restitution,  if  ass^  subsequently  develop,  12^8. 

Under  §2718,  1248. 

Disputed  Claims:  See  Ascertaining  the  Debts. 

Now  referable,  under  Act  of  1914,  164. 

Since  §  2536  safeguards  right  to  jury  trial,  164. 

Though  old  reference,  which,  became  an  action,  abolished,  971. 
Short  statute  of  limitations,  164. 

Effect  of  allowance  by  representative,  164,  973,  .  : 

In  proceeding  re  disposition  of  realty,  1222. 
§  2706  applies,  1222. 
Effect  of  rejection,  or  disallowance,  164,  971,  974. 
Effect  of  §  2706,  1222. 

Disqualification  of  Witness:  See  Witness. 

By  bequest  to — on  pirolbateyfrstatute  concerning,  202  et  seq. 

Disqualification  of  Surrogate : 

May  require  "acting"  Surrogate,  33,  34,  35. 

.  Or  remitting  proceeding  to  Supreme  Court,  34. 
.;_, -iOr  to  another  Surrogate,  34.  , 

Certificate  of,  38. 
Two  kinds  of  disqualification,  42. 
General,  qua  judicial  officer,  42.  .    _ , 

Special,  qua  Surrogate  of  the  county,  42. 
Statutory  provisions,  42. 

Interest,  consanguinity,  formerly  counsel,  etc.,  42,  43.  ,  i 

Can  be  waived  by  adult  party,' 43. 

Acts  by  disqualified  Surrogate  void  as  to  infants,  43.  ,,    ;,  . 

Acts  by  one  acting  for  Surrogate,  subject  to  rules  that  would  (sonitrQl  Surrogate,  192. 

Distributee:  See  next  heading.  , 

May  include  husband  or  wife,  148. 

Distribution  and  Descent:  Part  IX,  Chap.  6.    See  Disposition  of  Realty,  sub 
Disposition  of  Proceeds;  Surplus. 

Next  of  kin — ^who  are,  141  et  seq.  ' 

Consanguinity,  how  determined,  14S,  143. 
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If  Statute  silent — civil  law  rule  obtains,  143. 

In  intestacy  is  under  the  Statute,  1137,  1465. 

In  testacy  is  pursuant  to  the  probated  will,  1137,  1465. 

Cases  of  partial  intestacy,  1467,  1473. 

I 

.  Statute  op  Distribution,  1468  et  seq. 
§  98,  Dec.  Est.  Law,  1468-1470. 
Relates  to  personalty  only,  1479. 

II 

Statute  of  Descent,  1470  et  seq. 
§§  80-95,  Dec:  Est.  Law,'  1470-1472. 
Computing  Degree  op  Kinship,  1480. 

Ecclesiastical  or  canon  law  method,  1480. 
-  Common  law  method,  1480. 
Chart  illustrating,  1481. 
Civil  law  rule,  1481. 
Direct  vs.  collateral  relationships,  1481. 
Equal  vs.  unequal  degrees  of  kinship,  1482-4483. 
Ascendants  and  descendants  =  lineal,  1483. 
Others  are  collaterals,  1483. 
Scheme  of  statute  threefold,  1482-1483. 
"Representation,"  1482. 
Chart  showing  degrees  of  kinship,  1484. 
Tables  of  distributive  interests,  1485-1490. 

[83  supposable  situations.] 
The  Statute  Analyzed: 

By  subdivisions,  with  diagrams,  1491  et  seq. 
Subd.  1,  1491. 

Adopted  children,  1491-1492.    (See  Adoption.) 

After-born  child,  1492. 

Child  of  annulled  marriage,  1492. 

Illegitimates,  1469,  1471,  1493. 
Subd.  2-3,  1494. 
Subd.  4r-5,  1495. 

Rule  of  collateral  representation,  1495  et  seq. 
Subd.  6,  1497. 
Subd.  7-S,  1497. 

Distribution,  Statute  of:  See  above. 

Distributive  Share:  See  State  Treasurer;  Payment  of  Lega^cies. 

Title  to,  or  quantum  of,  determinable  by  Surrogate;  147. 
Effect  of  divorce  upon,  149.  ,i 

Tables  of,  in  83  supposable  cases,  1485-1490. 

District  Attorney:  > 

And  the  transfer  tax,  1126. 

Dividends:  See  Apportionment. 

On  stock  of  decedent— when  apportioned^  929,  930,  931. 
-"    !      Date  declared  determinative,  931. 

Until  then  belongs  to  company,  931. 
Of  cash,  extraordinary — go  to  income  account,  950.    • 
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Dividends — continued. 
Or  of  stock,  950. 

May  go  to  remaindermen  if  exceeds  income  charge,  950. 
Right  to  buy  new  stock  not  a  dividend,  950. 

Proceeds,  if  sold,  go  to  principal,  950. 
"Extra"  or  "stock"  when  goes  to  income  account,  1272. 
See  illustrative  table  and  text,  1274-1276. 

Divorce:  See  Anntilment. 

Effect  on  residence,  76,  79. 

on  status  as  "party,"  142-148,  149,  395. 

on  right  to  administer,  149,  722,  723. 

on  dower,  149. 
Surrogate's  power  to  pass  on  validity,  92,  140;  7l9,  7i21,  722,  773,  774. 
Separation  does  not  have  same  legal  results,  722. 
e.  g.,  on  right  to  administer,  722. 

Docketing:  See  Decrees. 

Domestic  Corporation:  See  Transfer  Tax. 

Domestic  Relations  Law:  See  Adoption. 

Domicile:  See  Residence. 

Contrasted  with  residence,  1047. 

And  see  Matter  of  Morgan,  N.  Y.  L.  J:,  May  19,  1916. 

Donatio  Causa  Mortis:  See  Transfer  Tax. 

Dower: 

Power  to  admeasiu'e,  given  in  1806,  12. 

.     No  longer  enjoyed,  69. 
How  computed,  1243.  ' 

Carlisle  Table,  1243. 
Disposition  of  realty  may  be  had  subject  to,  1243. 

Or  free  from  under  §  2717,  1243. 
Effect  of  divorce,  149. 

Antenuptial  agreement,  363. 
And  on  will  pursuant  thereto,  363. 

As  to  interest  on  payments  thereunder,  363. 
Age  of  widow,  how  ascertained,  913.  . 

Not  by  appraisers,  but- by  Surrogate,  913. 
Except  transfer  tax  appraisers,  913. 
L^acy  in  lieu  of,  1144.    (See  Interest  on  Legacy;  Legacy.) 

Charge  on  realty,  1148.  -'"-;;y         i  ■■:     i:   'J.;'■r- 

Widow '!put  to,heTelection,^1148,,U60.  ,,,,,,    .,,,:, 

Election  once  made,  conclusive,  1160. 

Is  a  personal  nght,  1160.  ^ 

When  may  take  botfi,  1J61,  ,1491. 

"Incompatibility  to  trust"  rule,  1161. 

Dower  not  defeated  by  mere  implication,  1161.,.  .  ^-    .,  ,   ,> 

Effect  if  legatee  not  actual  wife,  1162. , 
If  dower  forfeited,  legacy  also,  1162. 

Question  to  be  settled  in  accounting  decree,  1476i         ."  '  :    •  '!'i 
.Is'wifl  "closed,"  and  does  statute  govern,  1476.'    ,       i 
Upon  assignments  of,  widow  not  entitled  to  notice  of. application  for  dis- 
position of  realty,  1219.  1 
Admeasured,  not  basis  for  commissions,  1436.  > 
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Draftsman:  See  Contested  Probate,  sub  Undue  Influence,  471  etseq. 

Privilege  waived,  if  subscribing  witness,  405. 
Mr.  Wignose's  rule,  ,405.  .  >  .    . 

Drunkard  and  Drunkenness: 

As  objection  to  grant  of  letters,  693,  695. 

As  related  to  testamentary  capacity,  see  Probate. 

Due  Execution:  See  Probate. 

Duke's  Laws: 

In  province  of  N.  Y.,  4. 

Duplicate  Wills: 

Revocation,  of,  rule  stated,  349. 

Interlineation  in  one,  354. 

Filing  examples  of  on  probate,  377. 

If  not  producible,  presumed  revoked,  377,  384. 

Yet  one  alone  can  be  probated,  384. 

Dutch  Colony  of  N.  Y. :  See  Courts. 

Usages  and  customs  in  province  of  N.  Y.,  4. 

Eccentricity:  See  Probate. 

Ecclesiastical  Courts: 

Importance  in  England,  1,  2. 
Collision  with  law  courts,  2,  22. 
Enumeration  of,  2. 
-  s  -  ;     Provincial  or  archiepiscopal,  2. 

Court  of  arches,  2. 

Prerogative  or  testamentary,  2. 

Court  of  peculiars,  2. 

Chancery  court,  2. 

Diocesan  courts,  2. 

Consistory  courts,  2. 
Jurisdiction  of,  2,  5,  22. 

Diminished  by  establishment  of  courts  of  probate  in  1857,  2. 

How  transferred  to  province  of  N.  Y.,  5,  22. 

Exercised  by  preogiative  court,  7. 
Abuse  of  power  to  adininister  estates,  580. 
Original  power  over  infants  and  guardians,  1277. 

Terminated  by  Hardwicke,  1282. 
Effect:      ;,  , 

Of  adoption  of  Code,  96. 

Ecclesiastical  Law: 

Rule  for  ascertaining  "next  of  kin,"  142  et  seq.,  1480. 
Three  kinds  of  temporary  administration,  646. 

Educational  Institution: 

And  the  transfer  tax,  see  that  head. 

Election:  See  Dower. 

By  widow,  on  legacy  in  lieii  of  dower,  1160, 
Once  made,  conclusive,  1160. 
Insanity  of  widow,  1161. 
[See  Legacy  (14).] 
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Employment:      ."  ,  ; 

Of  clerk,  bookkeeper,  etc.    (See  Accounting.) 

Enforcing  Decrees  and  Orders:  See  Contempt;  Decrees  and  Orders;  Execu- 
tion. 

English  Wills: 

Letters  may  issue  here  under  Britisli'  probate,  when,  375 

Enjoin:  See  Injunction. 

Entry:  See  Decrees  and  Orders. 

En  Ventre  sa  Mere: 

Child,  is  a  "life  in  being,"  527. 

Equitable  Power  of  Surrogate:  See  Powers  of  Surrogate;  Jurisdiction. 

Equitable  Conversion. 

Of  realty,  where  debts  stiU  unpaid^  1011. 

In  respect  to  decree  to  pay  a  debt,  1037. 
When  proceeds  applicable  in  satisfaction  thereof,  1037. 
How  it  is  effected,  1037,  1,433. 
Rules  summarized,  1038. 
Will  not  operate  to  subject  realty  without  State  to  transfer  tax  here,  1065, 

1105. 
Effect  on  right  to  commissions,  1433. 

Equitable  Defenses: 

Surrogate  may  deal  with,  though  not  having  general  equity  jurisdiction,  21. 

Equity  Jurisdiction:  See  Jurisdiction;  Powers  of  Surrogate,  and  pp.  19-28; 
Supreme  Court. 

Equity  of  Redemption: 

Must  representative  protect,  on  foreclosure,  932. 

Errors:  See  Amendment;  Appeal;  Exceptions. 

Establishing  Will  by  Action:  See  Action,  subhead. 

Concurrent  jurisdiction  in  efEept,  86^87. 

Estoppel: 

By  former  judgment,  215.    (See  Decrees,  svb  Conclusiveness.) 
Rule  does  not  bar  application  to  open,  revoke,  or  modify,  216. 
Effect  in  preventing  coUateralattack,  216.        ' 
None  by  failure  to  contest  will  made  in  breach  of  agreement,  365. 
Effect  of  neglect  to  recite  set-off  to  representative's  debt  to  decedent,  in  the  inven- 
tory, 915. 

Evidence:  See  Experts;  Presumption;  Witness.  ■'> 

General  code  provisions  how  far  applicable,  162. 
Production,  competency,  etc.,  of' documentary,  162. 
Admissions,  against  other  parties,  competency,  162. 

Effect  of  uncontroverted  averments  in  verified  plea,dings,  1^7.  I 

ShaU  be  "due  proof,"  197. 

Except  in  cases  "as  otherwise  provided  by  law,"  197.  - 
Such  cases  enumerated  and  di8pvis$ed,.197  etseg. 

Being  cases  where  proof  additional  must  be  adduced,  197. 
To  "satisfy"  the  Surrogate,  197. 
General  code  provisions  usually  applicable,  197,  198. 
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Evidence — continued. 

Unless  "contrary  intent"  expressed,  198. 
Special  praViMoiis: 

(1)  Taking  testimony  dehors  the  court  room,  198. 

Old  rule  covered  only  ''aged,  sick  or  infirm"  witness,  199. 

In  principle  still  operative,  199.         

Application  to  Surrogate  to  show  necessity  of,  199. 

Affidavit,  form  for,  199. 

Physician's  certificate,  200. 

(2)  Taking  testimony  before  another  Surrogate,  200. 

Or  his  referee,  201. 
Code  provisions,  20O-201. 

(1)  This  done,  where  no  issite  pending,  200,  201. 

:  &"parte,  without  notice,  unless  Surrogate  direct  it,  201. 

(2)  To  examine  "subscribing  or  material"  witness,  201. 
Thus  available  in  any  proceeding,  201. 

(3)  Referee  may  act,  201. 

Appointable  by  either  Surrogate  under  §  2544,  202. 

(3)  Taking  testimony  by  Commission,  205  el  seq. 

i.  e.,  outside  the  State,  205. 
Original  power  of  Surrogate,  205,  207. 
Sketch  of  Code  development,  205. 
§  888  now  aipplicable,  205. 

Surrogate's  power  now  unquestioned,  205,  207,  407. 
Practice  as  in  Supreme  Court,  205. 
And  statutory,  205. 

"Due  diligence,''  and  "necessity"  showfl,  407. 
Formalities  of  the  Cdminission,  205  et  seq. 

Must  name  commissioner  and  witnesses,  205,  207. 
Witnesses  may  be  designated  as  a  "class,"  206. 

Or  as  called  to  prove  a  specific  fact,  206. 
If  not  designated  at  all,  order  irregular,  206. 
Must  be  under  seal,  407. 
Usually  issued  upon  interrogatories^  206. 
direct  and  cross,  206. 
proposed  by  parties,  206. 
must  be  pertinent,  209. 
on  notice,  206,  209. 
settled  by  court,  206,  407. 
remedy  for  its  errors,  206. 
Order  for  commission  necessary,  206. 
Precedent  for,  208. 

When  open  commission  allowed,  206,  407. 
Never  as  against  infant  or  incompetent,  206. 
Usually  on  terms,  206. 

e.  g.,  counsel  fee,  1342. 
Is  discretionary — and  may  be  appealable,  206,  207,.  261,  272. 
Examination  under-^whea  notice  required,  207. 
The  commissioner. 

Named  in  order,  205,  207. 
An  officer  of  thecourt,  207.  -,    i  , 

Acts  under  instructions  endorsed  therepn,  4Q7, 
Production  of  will  before  "him,  207.  ■       i  - 
Must  return  promptly,  207, 
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Evidence — continued. 

As  directedi  by  endorsement,  209.    '• 
Surrogate  need  not  wait  indefinitely  for,  207,  209.    ■ 
Application'  for,  precedent,  208.  i  •  > ,  i  •  i 

Stay  pending,  209,  407. 
Return — Code  requirements,  209. 
Ejrtrinsic  or  parol:    ' 

On  probate,  as  to  factum,  417. 

as  to  exposition,  or  construction,  417. 
On  construction,  to  what  extent,  520,  551,  552.  i 

To  aid  in  readilig,  testing,  applying  and  executing  will,  552^ 
Reading,  553. 

Translating,  553. 

Technical  or  trade  terms,  nicknames,  ciphers,  etc.,  553. 
Testing,  553.    . 

To  impeach  validity,  553-554. 
Applying,  554.  ' 

Proof  of  testator's  circumstances,  554. 
Family,  554. 
Legatee's  claims  on  testator,  554. 
Former  and  later  wills,  554. 
Executing:  , 

Diverse  claimants  to  same  gift,  556. 
Misdescription  of  property  given,  557. 
To  contradict  receipt,  or  release,  1368. 
In  what  respects  only,  1368. 
Of  hereditary  diseases,  how  limited,  441. 
Of  testamentary  capacity,  how  elicited,  445,  446,  447. 
Use  of  hospital  records,  447. 
By  experts.    (See  Expert,  and  p.  458.) 
By  lay  witnesses.    (See  Witness,  and  p.  458.) 
Of  undue  influence,  outlined,  466. 

Presumption  of,  how  arises,  466,  467,  475  et  seq. 
Of  testator's  condition  by  declarations.or  writings,  477. 

Intention,  two  caSes  when  available,  552. 
Of  agreement  to  adopt,  853. 

Or  make  child  sole  heir,  853. 
May  be  parol,  853. 
Of  testator's  intent  re  advancements,  1171. 
Excluding  evidence  by  statute; 

Tax  law,  failure  to  affix  stamp,  874. 
Of  death  as  a  jurisdictional  fact,  366. 

Certificate  of  bureau  of  Vital  statistics,  366. 
Burden  on  proponent'to!  prove,  366. 

Circumstances  to  raise  presumption  of,  366.     (See  PBEStrMPTiON,  366.) 
Bequest  to  witness,  effect  of  on  probate,  202  et  seq.    (See  Witness.) 
Of  possession  of  assets: 

Conclusiveness  of  dedree  directing  payment  of  money,  214. ' 
Or  of  order  permitting  execution  to  issue,  214. 
Improper  receiving  or  rejection  of — effect  on  appeal,  284-287. 
Rule  for  referees,  where  evidence  objected  to,  287. 
Take  it,  subject  to  motion  to  strike  out,  287. 
Rule  later  on  such  motion,  287. 
Record  then  available,  when  his  acts  reviewed,  287, 
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Examination: 

Of  witness.    (See  Probate;  Witness.) 
Examples:  See  Duplicate  Wills. 

Exceptions: 

To  referee's  report,  169,  170. 

Surrogate  not  precluded  by  failure  to  file,  170. 

His  action  upon,  effect  of,  171. 

To  rulings  during  trial  of  issues  of  fact,  266. 

Noted  on  record. 
To  findings,  or  refusals  to  find,  267. 

To  be  filed. 
To  decree: 

By  notice  filed,  267. 

Within  10  days  of  entry  thereof  and  service,  267. 
To  decision  without  findings,  267. 

Exceptions  must  be  filed,  267. 

Stay  by  App.  Div.  while  omission  supplied,  267. 

Exchange : 

Seat  on.    (See  Assets.) 
Execution: 

Surrogate's  power  to  authorize  issue,  69,  1023. 

History  of  development  of  right,  as  enforcing  a  decree,  224-228. 

Power  given  so  as  to  protect  decedent's  estate,  1023. 

Against  indiscriminate  priorities  of  creditors,  1023. 
Under  a  decree  docketed  under  §  2551,  222,  223. 

Against  the  one  thereby  directed  to  pay  money,  224. 
Not  issuable  in  action,  under  Umited  letters,  673. 

Till  further  order  of  Surrogate,  673. 
Application  to  Surrogate,  1023. 

Who  may  allow  it,  by  order,  1023. 

After  ascertaining  that  there  are  assets  applicable,  1023. 
Equitably  to  particular  creditor's  claim,  1023,  1362. 

And  who  specifies  amount  collectible  thereby,  1023. 
Thus  possession  of  sufficient  assets  by  respondents  a  vital  averment,  1024. 
This  procedure  under  §§  1825-26  is  exclusive,  1024. 
'        Bars  a  receiver  and  supplementary  proceedings,  1024,  1025. 
Executor  if  sued  as  such  not  to  plead  want  of  assets,  1024. 

Nor  is  judgment  evidence  that  he  has  them,  1024. 

But  on  application  to  Surrogate  facts  are  shown,  1024. 

And  Surrogate  decides  if  execution  shall  issue,  1024. 

Accounting  or  reference  can  be  had,  1024,  1362. 

But  a  judgment  claim  not  to  be  questioned,  1025. 

Unless  it  be  on  assigned  claim  already  barred,  1025. 

Appeal  by  representative  only  on  security,  1025. 

Execution  of  Will:  See  Jurisdiction;  Probate,  Contested,  subheading. 
Executors:   [Includes  Representatives,   generally].     See   also  Accountings; 
Foreign  Representative;  Surviving  Representative;  Letters,  sub  Tes- 
tamentary, of  Administration,  etc. 
Definition,  560,  561,  567. 
Includes  executrix,  561. 

Created  by  will,  recognized  by  letters,  382,  561,  562,  563, 
"By  the  tenor,"  564. 
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Executors — continued.  --, 

Not  named,  but  unmistakably  indicated,  in  will,  564,  S65,  507.   ' 
Substitutionary,  e.  g.,  if  A  die  or  renounce,  then. B,  565.,,.   c,.:  -,.■,, 

Under  power  of  appointment,  565  [see  that  head],  567. 
Common-law  rule,  567. 
Number  unlimited,  566. 
Appointable  to  act  in  different  places,  566. 
Corporation  may  so  act,  566. 
Foreign  trust  companies,  when,  561. 
Litigation  between  co-representatives,  572. 
Equity  has  jurisdiction,  572. 

Differences  re  administration  of  estate,  573,  762,  957,  958. 
Code  provision  as  to  Surrogate's  power  to  adjust,  957. 
Dissension  not  always  ground  for  removal,  762. 
Right  to  compel  co-representatives  to  file  inventory,  917. 

Penalty  ouster,  removal,  arrest,  914,  916,  917. 
Right  to  compel  safeguarding  of  fund,  958. 
And  joint  custody  thereof,  958. 
Reasons  for  Surrogate's  control  analyzed,  959-960. 
As  parties,  149,  150. 

Treated  as  one,  though  there  be  several,  149-150. 
If  they  have  received  letters,  150. 
i.  e.,  in  this  State,  150. 
Act  severally,  not  jointly,  1251. 
Contrasted  with  trustees,  1250-1251. 
Duties: 

To  qualify  promptly,  704,  708. 

Reasons  for  this,  704,  705,  708,  709. 
May  forfeit  office,  708,  709. 
To  propound  will  naming,  379. 

When  to  appeal,  if  probate  refused,  379. 
To  execute  testator's  purpose?,  expressed  in  his  will,  560,  561.  * 

To  file  proofs  of  loss  under  policies,  657,  704,  705. 
Sometimes  to  take  out  insurance,  932. 
To  pay  his  debt  owing  to  testator. 

For  his  nomination  not  a  discharge  thereof,  667. 
To  account  for  it,  as  assets  in  his  hand;  if,, he  cannot  pay,  not  a  contempt, 

however,  233,  234. 
Under  sundry  statutes,  printed  on  letters  in  N.  Y.  Co.,  680-683. 
Be  inventory  appraisal,  680,  681,  682,  876-920. 
What  to  be  deemed  assets,  680. 

What  is  "exempt"  property,  681,  682.    See  that  hea4-     . 
His  own  debt  to  estate,  682,  914,  915. 
Must  earmark  trust  deposits,  788,  933.  ,  (See  Deposits.)  . 
And  not  mingle  with  his  own,  788. 
Account  must  be  in  his  trust  capacity,  788. 
To  prosecute  official  bond  of  delinquent  co-fiduciary,  828. 
To  ascertain  estate,  861  et  seq.    See  that'hfead.         ''        ' 
To  inventory  assets  for  appraisal,  876  et  seg. 
(See  below.  Relation  to  REAi/fy.) 
Performance  of  decedent's  contracts,  903. 
To  ascertain  the  debts.    See  that  head. 
Estate  and  Title  : 

Unqualified  as  to  estate  generally,  1141. 
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Executors — cmitinued. 

Qualified  as  to  things  specifically  bequeathed,  1141. 
Derived  from  will  itself,  382,  561,  562,  563. 

Letters  only  the  authenticated  evidence  thereof,  382,  562. 
SuflScient  to  warrant  assessment  for  tax,  563,  664. 

From  date  of  death  of  testator,  563. 

Or  settlement  with  survivors  in  copartnership,  563. 
Vests,  on  testator'^  death,  568,  575,  861. 
Treated,  for  many  purposes,  as  absolute  owner,  668. 
But  is  "en  autre  dr&U,"  568. 
Not  liable  for  his  personal  debts,  568. 
Lien  of  judgments,  §  1823,  668. 
A  qualified,  trust,  estate,  568. 
Qualified  as  to  all  assets  bequeathed,  568. 
Who  are  his  beneficiaries,  568,  569,  570. 

Sufficient  to  enable  him  to  mortgage,  and  give  good  lien,  669,  570. 
May  merge  trust  and  personal  title,  670. 
Effect  of  so  doing,  570. 

Effect  of  paying  decedent's  debt  on  redeeming  pledged  property,  670. 
Joint  tenancy  of  two  or  more,  570,  571,  958,  959. 
Quality  of  estate  not  changed  by  death  of  either,  571. 
Survivor  has  exclusive  possession  and  title,  673,  635.    (See  Surviving  Repbe- 

SENTATIVB.) 

Need  not  exercise  power  to  designate  successor,  573. 
Joint  acts  and  control,  828,  916. 

May  act  separately,  or  in  conjunction,  828. 
Liability  joint  for  joint  acts,  828,  .829. 
And  each  for  his  own,  828,  829. 
Of  sureties,  828,  829. 
In  realty,  888. 

When  land  treated  as  personalty  and  conversely,  888. 
Through  devise  in  trust,  888,  889.    '■  • 
Through  power  of  sale,  889. 
Through  charge  of  annuity  upon,  889. 
As  against  heir,  886  et  seq. 
As  against  devisee,  888  et  seq. 
Rights: 

To  counsel  fees  and  disbursements  on  probate,  379. 

Before  probate,  dealing  with  assets  of  estate,  381,  561,  562,  563. 

Liabilities  may  arise  therefrom,  381,  562. 
■'-  '  Personal,  not  representative,  381. 

Segularization  of  acts  by  subsequent  receipt  of  letters,  381.  :  i 
Provided  they  would  have  been  Valid  anyhow^  381.  '  < 
Repudiation  of  inequitable  actSj  564. 
Right  to  possession,  how  Hmited,  382,  662. 

To  acts  in  preservation  of  assets,  382,  562,  563. 
Cannot  act  representatively  until  letters  issue,  562. 
To  the  office  itself:        •  ■  ' 
Statutory  rules,  560. 
May  override  testator's  wish,  561. 
Testator  proposes,  court  disposes,  561. 

To  letters,  see  Lbttehs  GenebalUy,  and  Letters  Testambntabt. 
When  contingent,  703.  .  ,    i 

Or  appointed  under  a  power,  703,- 
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ExecutoTS— continued. 

Lost  by  renouncing  appointments,  when,  705  et  seq. 

Lost  by  resignation;  see  that  head. 

When  legacy  to  is  a  conditional  one,  1159-1160. 
In  the  office: 

Status,  representative,  567,  568,  575. 

He  is  the  estate,  567. 

Has  every  power  and  remedy  the  decedent  had,  568,  575. 
As  to  debtors,  creditors,  persons  interested,  568. 

But  "in  trust  of"  the  fund  or  estate,  568,  569,  570,  575- 
Power:  i 

To  deal  with  estate,  569. 

To  pledge,  or  dispose  of,  and  give  good  title,  569. 
But  in  case  of  fraud,  equity  can  follow,  569. 
So  he  caimot  pledge  for  his  personal  debt,  569. 
Buying  in  mortgaged  property,  570. 
Of  one  to  bind  aU,  571. 

Unlike  trustees,  571. 
Auction  sale,  presence,  absence,  effect  of,  572. 
As  against  heir  or  devisee,  575. 
Be  unbequeathed  residue,  581. 

Be  winding  up  decedent's  partnership  interest,  91,i  563,  762,  763,  883,  893 
et  seq.,  926.      (See  Partnership.) 

Relation  to  realty  of  partnership,  894-895. 

Effect  on  its  character  of  express  agreement,  895.  ,  >. 

Relation  to  property  held  by  decedent  in  joint  tenancy,  892  et  seq.    (See  Joint 

Tenant.) 
To  sve  on  decedent's  contracts.    (See  Chose  in  Action.) 

To  disaffirm  wrongful  acts  of  decedent,  902.  '     ■ 

Statutory,  to  perform  decedent's  contracts,  903.  , 

Leave  to  execute  deed,  903. 

Procedure  thereupon,  903. 
To  sell  or  settle  debts,  924  et  seq. 

Under  §  2683,  925. 

Including  claims  against  estate,  926. 

Leave  of  Surrogate,  how  obtained,  927  et  seq. 
To  bind  estate  by  contracts,  953. 

Not  as  a  general  rule,  953,  1021-1023. 

Unless  in  performing  duty  laid  by  will,  953,  1023. 

(See  Business  op  Decedent.) 

Or  service  rendered  on  faith  of  fund,  and  beneficial  thereto,  1023. 
Liabilitt:  .    • 

Of  joint  representatives,  828. 
Of  representative  on  his  debt  to  decedent,  914,  915. 

Code  covers  this  by  §  2673,  915.      • 

Must  be  included  in  inventory,  915. 

Even  though  bequeathed  to  him,  915. 
For  mingling  funds  with  his  own.    (See  Deposit;  Interest;  Minouno,  and 
934:  et  seq.)  ,  -,■ 

Ipterest  when  fund  misused  or  converted,  655,  934-939;    - 
For  improper  investment.    (See  Testamentary  Trustee,  9387949.) 

(See  Investments,  764r-766.) 
For  funeral  expenses  [see  that  head].  'i 

As  by  implied  promise,  988-989. 


ANALYTICAL  INDEX  1717 

References  are  to  pages 

Executors — continued. 

For  transfer  tax,  1120. 

For  surrendering  corpus  to  life  tenant,  without  security,  1151. 
Relation  to  Realty  op  Decedent:  > 

General  discussion,  886  et  seq. 
Usually  heir  takes  and  controls,  886. 
But  if  devised  upon  express  trust  representative  may,  886. 

[And  see  §  2701  of  Code  also.] 
Also  if  needed  to  meet  decedent's  debts,  etc.,  886. 
Effect  of  power  of  sale  to  A,  proceeds  to  B,  886. 
Contract  by  decedent  to  purchase  land,  886,  899,  1241,  1389. 
Descends  to  heirs  of  purchaser,  886. 
Who  is  to  pay  and  take,  1241. 

Effect  of  collecting  rent  thereon  by  representative,  886. 
Performance  by  representative,  903  et  seq. 
Procedure  discussed,  904. 
Under  §  2697,  904. 
Delivery  of  deed,  904. 
Can  it  hf  compelled  by  Surrogate,  1241. 
CoTitract  to  sell;  purchase  money,  899,  1241. 
Award  in  condemnation  to  decedent,  884,  887. 

Paid  after  his  death,  887. 
Executor  and  administrator  contrasted,  887. 
Surplus  on  decedent's  mortgage,  when  foreclosed,  887. 
Goes  to  heirs,  887. 

On  foreclosure  of  mortgage  belonging  to  estate,  887. 
Proceeds  of  partition  sale,  887. 
Failure  to  sell  in  time,  is  loss  surchargeable,  1452. 
■     Land  bought  in  by  representatives  in  foreclosure,  887,  932. 
Risk  of  bidding  personally,  933. 
Pajrments  of  interest  to  aver*  foreclosure,  887-888,  932. 
Redeeming  from  tax  sale,  888. 
If  equitably  converted,  890. 
If  rents  bequeathed  to  A,  890. 
If  devised  subject  to  power  of  sale,  889,  890. 
Rents,  apportionment  of.    (See  Apportionment.) 
Leave  to  collect,  under  §  2701,  931.  ,, 

When  receivable  by  representative,  1201  et  seq. 
Under  §  2701,  1201. 
Payment  of  Taxes  and  Assessments.    See  that  head,  890  et  seq. 
Repairs  and  re-building,  what  fund  to  bear  cost,  891-892. 
'  '  Rights  of  action  concerning: 
Usually  pass  to  heir,  900. 

Or  devisee,  900. 
e.  g.,  for  waste,  900. 
.    ;:    u     Specific  performance,  900. 
Administration  by.    See  headings  like  Asgebtaining  the  Estate,  or  the  Debts, 
Payment  op  Debts,  or  Legacies;  Transpeb  Tax,  etc. 
May  be  ousted,  if  fails  to  verify  and  return  inventory,  913,  914,  916. 
Leave  to  collect  rents,  931  and  see  text,  §  967. 
Sundry  duties,  931. 

Investments,  etc.    (See  Testamentary  Trtisteb.) 
Decedent's  business.  -'(See' Business  op  Decedent.) 
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Exempt  Property:  See  Assets. 

What  is,  681,  682. 

Punishment  for  failure  to  set  apart,  69. 

Old  and  new  sections  contrasted,  904r-905,  907-909.i    , 

Modification  of  former  "money  equivalent"  rule,  905,  907,  908,  909. 

Title  of  widow  or  husband  to,  906.        ^ 

If  no  children,  906. 
Relation  of  representative  to,  906. 

Qualified,  temporary  custody,  906,  1398. 
Proceeding  to  compel  its  setting  off,  906,  1398. 

Under  §  2671,  906,  1398. 
AVhere  decedent's  property  held  jointly,  906. 
Setting  it  apart,  a  duty,  1898. 
And  to  be  accounted  for,  1398.  . 

Failure  to  do  so  does  not  divest  widow's  right,  1398. 

Not  bound  to  move  to  amend  inventory,  1398. 

May  await  accounting,  1398. 

If  herseH  executrix,  should  so  await,  1398. 

Rehef  securable  then,,  under  §  2735,  1398. 

If  requisite  executor  may  have  to  pay  equivalent,  1398. 

Protected  if  he  tendered  articles,  and  they  were  refused,  1399. 

Exemption : 

Under  transfer  tax.    (See  that  head  and  Federal  Tax.) 

Exoneration : 

Of  personalty  by  charging  debts  on  realty,  1018. 

How  effected,  1010,  1018,  1020. 
Of.  land  from  debts,  1018.  "  ] 

Expenses  of  Administration:  See  Accounting,  sub  that  fCnd  cognate  headings. 

Experts: 

Whether  witness  is,  is  a  question  of  fact,  459. 
On  values  of  securities,  1096-1097. 
On  value  of  attorney's  services,  160. 
On  genuineness  of  signature,  311,  410. 
Stratagem  of  "spurious"  signature 'to  entrap,  311. 
As  to  genuineness  of  signature  by  "inark,"  313,  314. 

No  "standard  of  comparison,"  336'.     -       '' 
As  to  canceZK  on  alleged  revoked  will,  351.       '  ' 

As  to  testamentary  capacity: 

Must  be  held  to  lawful  premises,  436. 

As  against  lay  witnesses,  440,  458,  461." 

Opinions,  from  proven  facts,  on  question* of  trade,  skifli,  or  s(rience,'445,  460. 
Depend  for  value,  on  facts  from  which  deduced;  4S8,  459. 

Where  lay  witness  may  state  facts,  as  symptijms  of  a  dfaeaSe,  459. 

While  expert  may  state  nature  and  effect  of  disease,  459. 

Hypothetical  questions  as  valid  as  the  f-acts  'they  ;postulate,  460,  461. 
■'•'     Experts  used  as  subscribing  witnesses,  460.        ■  ■  .,• 

Exposition  of  Will:  See  Construction  of  Will. 

Express  Trusts:  See  Construction  of  Will. 

Extension:See  Statute  of  Limitations. 

Extrinsic  Evidence:  See  Construction  of  Will;  Evidence. 
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Faculty  Court:  2.  ,  ,> 

Fair  Market  Value:  See  Transfer  Tax. 

False  Suggestion:  See  Letters;  Revocation;  Undue  Influence. 
Family  Tree :  See  Distribution. 

Father:  See  Distribution. 

Right  to  letters,  724. 

Federal  Courts: 

Concurrent  jurisdiction,  83-84. 

Federal  Estate  Tax:  §§  1234  to  1246. 

New  inheritance  act  of  1916,  1508  et  seq. 

Analysis  of  consecutive  treatment  with  section  references: 

§  1234,  reference  to  act  of  1898  printed  in  Jessup'slst  ed.  at  p.  1048. 

§  1235,  definitions  ini'l  200  of  the  act.         '     ' 

§  1236,  the  sliding  scale  rate  of  the  tax,  §  201  of  the  act. 

§  1237,  how  value  of  gross  estate  determined,  §  202  of  the  act. 

§  1238,  value  of  the  "net  estate,"  under  §  203. 
Table  showing-Opfefation  of  tax. 

§  1239,  time,  when  tax  payable,  under  §  204. 

§  1240,  the  representative's  duty,  under  §  205. 

§  1241,  penalty  for  no  return,  under  §  206. 

§  1242,  payment  of  the  tax,  under  §207.        '  " 

§  1243,  cgJlEctipn  by  court  proceedings,  under  |-208. 

§  1244,  lien  of'  the  tax,  under  f  20'9.         ■    '•  ■  ' '  ^  '' 

§  1245,  penal  provisions,  under  §  210. 

§  1246,  additional  provisions,  §§  211-212, 

Fees: 

Of  stenographers,  53  et  seq. 

Of  referees,  172  et  s^. :     v-i  ,    "  ^   .^-r--.!.  . 

Proper  payment  of,  taxable  as  costs,  174. 

Feigned  Issues: 

AboUshed,  189. 

Felon:  "'      '"'''■     ' "  '"'    ' '^^',"  ■''; 

Incapable  of  taking  letters,  688,  691. 
Effect  of  pardon,  691. 

Fictitious  Name: 

Person  cited  by,  106. 

Final:  See  Accountings;  Decrees  and  Orders. 

Final  Order:  See  Decrees  and  Orders;  Court  of  Appeals. 

Findings  of  Fact: 

Need  not  be  in  Surrogate's  ''decision,"  191. 

Though  mustl)e  in  referee's,  168-169. 
May  still  be  requested  "upon  the  trial,"  192. 
Formerly  could  be,  on  "settlement  of  a  case,"  193,  268. 

Former  discussion  reproduced,  193. 
Now,  after  the  close  of  the  trial,  cannot  be  requested,  193. 
If  timely  requested,  ruhngs  thereon , to  befexcepted  to,  195. 

In  order  to  review  thereof,  195-196. 
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Fines:  See  Contempt,  sub  Decrees  and  Orders. 

Fire  Insurance : 

Proceeds  of  policy,  on  decedent's  realty,  goes  to  heirs,  1351. 

Administrator  may  sue  and  recover,  1351. 

But  cannot  account  therefor  to  Surrogate,  1351. 

Fixtures:  See  Assets. 

Forcible  Detainer. 

Of  party,  effect  of,  251. 

Decree  may  be  opened,  251. 

So  he  can  appear  and  have  a  hearing,  251. 

Foreclosure : 

Of  mortgage  given  by  decedent,  887. 

Taken  by  decedent,  887. 
Averting,  by  payment,  by  representative,  887-888,  932. 
Buying  in  at  sale,  932. 

Cost  of  carrying,  charged  to  principal,  when,  932. 
Risk  of  representative  bidding  personally,  933. 
Effect  of,  on  Surrogate's  disposition  of  realty,  1244r-1245. 

Restraining  the  representative,  1245. 
Proceeds  of,  payment  in  to  Surrogate,  1245. 

Under  §  2707  may  be  included  iu  accountiag,  1245. 
And  judicial  settlement,  1245. 

Foreign  Administrator  or  Executor:  See  Letters,  sub  Ancillary. 

Recognition  of,  comity  rule,  587. 

Status  here  formerly,  586.  ,  - 

Rights  in  our  courts  under  §  1836a,  587. 

Foreign  Consul:  See  Consul. 

Foreign  Corporations:  See  Parties;  Service;  Transfer  Tax. 

Foreign  Court:  See  Ancillary,  sub  Letters. 

Foreign  Guardian: 

May  ask  that  guardian  ad  litem  be  appointed  for  his  ward  here,  127. 
(See  General  Guardian,  subhead  Ancillary.) 

Foreign  Probate : 

Ancillary  letters  upon,  591  et  seq. 

Foreign  Representative :  606  et  seq. 

Means  origin  of  letters  foreign,  590,  610. 

Not  mere  non-residence,  590,  610. 
Not  necessary  parties  to  N.  Y.  proceedings,  150. 
Rights  and  status  of,  150. 

e.  g.,  foreign  guardian,  150. 

No  right  to  intervene  here  as  such,  150,  606. 
Exception,  150. 
But  can  by  assignment  give  right,  150. 
Capacity  acquirable  under  §  1836a,  150,  606,  610,  1257. 

Enacted  in  1911,  587. 
Had  no  status  here  ad  litem  before,  590,  606,  1257. 
Except  on  his  own  contract,  590,  606. 
Not  on  his  testator's,  590,  606. 
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Foreign  Representative — continued. 

Had  to  seek  ancillary  authority,  see  586  et  seq.,  V2iS7. 
Priority  of  claim  to  ancillary  appointment,  600. 
Could  be  sued  here,  individually,  607. 

Risk  of  so  proceeding,  607-608. 

Reason  for  so  proceeding,  607-609. 
Attachment  against,  when  refused,  608. 
Could  always  sue  here  per  assignee,  608,  609,  610. 

If  assignment  valid  where  made,  608. 

Even  by  guardian,  608. 

Demand  assets,  or  payment  of  account,  609. 

Assign  claim,  or  mortgage  here,  609. 
.     Payment  to,  when  protected,  609,  610. 

Foreign  Trust  Company: 

When  may  act  as  executor,  561,  765. 

Foreign  Trustee : 

Has  status  here,  by  virtue  of  nature  of  his  title,  150. 

Foreign  Will:  See  Letters  of  Ancillary  Administration. 

Probate  by  Surrogate,  91.    (See  Pkobatb.) 

Foreigner:  See  Alien. 

Forfeiture:  See  Official  Bond,  sub  Prosecution  of. 

Forgery: 

Of  signature  to  will,  burden  of  proof,  311. 

Need  not  be  established  to  exclusion  of  every  other  reasonable  hypothesis,  311 

Value  of  expert  evidence,  311. 

Comparison  with  genuine  signatures,  311,  336. 

No  presumption  of,  from  misspelling  of  signature,  315. 

Forgetfulness: 

Of  subscribing  witness,  334. 
May  be  pecuniarily  induced,  334. 
Attestation  clause  may  remedy,  335,  337. 
Or  holographic  nature  of  will,  335. 

Forma  Pauperis: 

Proceeding  prosecuted  thus,  no  attorney's  lien,  159. 

Forms:  See  Index  of  Precedents  and  Forms. 

Foster  Parent:  See  Adoption. 

Framing  Issues:  See  Jury  Trial. 

Fraud: 

Surrogate's  power  to  set  aside  release  for,  formerly  demed,  93,  758,  1451. 
Id.  as  to  decedent's  transfer  of  his  property,  93,  1451. 
Power,  incidentally  to  determine  issue  of,  140,  1451. 
On  accouiitihg,  payment  of  claims  attacked  for,  146,  1451. 

Release  impugned  as  void  for,  1370,  1408,  1409. 
On.  attorney,  by  collusive  settlement,  lien  protectible,  159. 
'  A^  ground  for  attack  on  decree,  219. 
Application  to  open  decree,  250. 
e.  g.,  where  representative  perpetrated,  251. 
So  as  to  mislead  or  prejudice  party,  251. 
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Fraud — continued.  ,,   ,  ,.,,  .       ■ 

But  must  be  clearly  established,  254. 
In  preventing  revocation  of  will,  effect,  3,47,  350. 
By  executor,  etc.,  in  disposing  of  trugt  assets;  equity,  can  follow,  and  may 

retrieve,  569. 
As  ground  for  action  of  disaffirmance  by  representative,  902. 

Assailing  assignment  in  fraud  of  creditors,  902. 
In  receipt  of  decedent's  real  or  personal  property,  903. 
Frivolous: 

Or  dilatory  objections,  remedy  for,  167. 

Fruit:  See  Assets. 

Funeral  Expenses:  See  Payment  of  Debts;  Disposition  pf  Re^  Property.. 

Priority  in  pajmaent  under  the  Code,  987. 

"Out  of  the  first  moneys  received,"  987.  '  ■ 

Preferred  to  all  debts  and  claims,  987,  990. 

Except  exempt  articles,  990.  . 

To  be  paid  within  60  days  of  letters,  987- 
Or  proceeding  to  compel  under  §  2686,  987. 

Begins  by  petition,  987.  '  '  ""  -       '         ''  -  ■     "  - 

Must  show  that  representative  has  moneys  and  that  bill  is  reasoTidbU,  987,  989. 
Tests  of  reasonableness,  1207,  1208.  ,;-        ..  ....;,. 

Order  on  return  of  citation,.  987.  ,  . 

Unless  answer  disputes  reasonableness  or  validity,  987.  '  ' 

When  deferred  to  accounting,  987. 

Lack  of  money  a  defense,  987. 

Requires  dismissal  without  prejudice,  987. 

New  petition  if  facts  warrant,  987. 

Administration  expenses  preferred,  987^  , 

Lien  on  proceeds  of  action  for  negligent  killing,  995,  996. 

But  not  if  there  be  other  general  assets,  996. 
As  basis  for  disposition  of  realty,  1207. 
Right  and  Duty  to  Bury,  987. 

To  possess  the  body,  belongs  to  widow  or  widower,' 987. 
Or  to  next  of  kin,  987.  ' 

Unless  restricted  by  the  will,  987.  '  .  '  .'        . 

Husband  may  recoup,  out  of  wife's  estate,  the  expense,  988, .. ;       .  ,      , 

Though  it  be  his  duty  to  bury  her,  988. 
Cases  of  charging  to  corpus  or  to  income,  988. 
Summary  of  law  in  a  "hospital"  case,  988.  '  ' 

For  duty  to  bury  may  devolve  on  a,  stranger,  988,  991. 
Statute  founded  on  pubUc  policy,  988. 
Burial  of  destitute  persons,  988. 

Under  Poor  Law,  988. 
The  executor's  duty,  988. 

Even  before  probate,  988,  989,  994.  ., 

On  this  duty  predicated  implied  promise  to  repay,  9|88. 
Another  who,  Tiot  o.^aoi<«Jj/,  discharges  tjje  duty,  988,  989,  990., 
But  only  to  extent  of  assets  in  his  handsj  989,  990. 
Having  assets,  and  refusing,  may  be  held  personally,  989. 
But  if  third  party  is  credited  by  up:dertaker,liB  cannot  hold  estate,  989,  990, 

994.  ,,-,,',  ;    ,' 

Though  third  party  usually  can,  989.  , 
His  status  that  of  creditor,  994,  995. 
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Funeral  Expenses — continued.  ^ 

Reasonableness,  how  determined,  992. 
Parade  by  commandery,  991. 
CoflSn,  not  too  many  frills,  992i 
Flowers,  992,  995. 
Cigars,  992. 

Apparent  statioir in  life  of  deoeasedj  992. 
Monument  or  headstone,  993,  995,  996. 
Burial  plot,  993,  995.        i ;     ;  ,, 

Clergyman's  fees,  993. 
Music,  993,  995. 

As  against  family,  one  test,  as  against  creditors,  another,  993. 
Doctor's  bills,  last  iUness,  995,  998. 
Carriages,  995.  •':,.; 

Mourning  for  family,  996,997. 
Wakes,  996. 

Catafalque,  orisons  funSbres,  997. 
Verdict  coroner's  jury,  997. 

Future  Estates:  See  Transfer  Tax. 

Gambling:  See  Letters  Generally. 

As  an  objection  to  grant  of  letters,  692,  695. 
Judicial  lucubrations  on  its  moral  results,  695. 

General  Guardian:  Part  VII,  Chap.  2,  1277  et  seq.  See  Accounting;  Guardian 
by  Will  or  Deed;  Guardian  ad  Litem;  Guardian  in  Socage;  Juris- 
diction. 

Definition,  30,  1277. 

Excludes  ancillary,  1366.  ^ 

Kinds  of  guardians,  1277. 
How  appointed,  1281. 
When  can  begin  to  act,  1281. 
Effect  of  appearance  by,  110,  111,  1305. 
Right  to  appear,  126-127,  130-131. 

Effect  of  appc&itment  of  special,  guardian  before  he  qualifies,  127. 
Must  show  he  has  "no  adverse  interest,"  127. 
e.  g.,  as  distributee  in  same  fund,  127. 
What  is  adverse  interest,  132. 
Letters  of,  formal  requisites,  679. 
Special  enabling  clause,  684. 
Restraining  clause  in  limited  letters,  749. 
Revocation,  see  that  heading,  759. 
Accounting,  see  that  head. 
Right  to  letters  for  his  ward,  690,  720,  727. ,      ,    ' ,     ■    i    , 

Requires  totality  of  interest  in  ward,  727.  ,  , 

Bond,  three  cases,  748.    (See  Official  Bond.) 

I.  If  estate  not  over  82,000.   -Surrogate  may  dispense  wth,  749,  1292,  1293. 

If  he  designate  co-custodian,  749. 
Securities  to  be  deposited,  749. 
Deposit  box  reiit  a  i county- charge,  749. 
This  practice  disapproved,  1293.       ■ 

II.  Otherwise  how  penalty  computed,  749. 

Not  only  on  personalty  but  on  rents  receivable,  749. 
And  on  annual  income  of  fund,  749.     ; 
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General  Guardian — continued. 

Three-year  rule,  749. 
Conditioned  on  fidelity  and  obedience,  749. 
III.  Under  limited  and  restrictive  letters,  749. 

Under  §  2651,  749. 

With  restraining  clause  in  letters,  749. 
Paying  infant's  legacy,  or  share,  to,  1196-1198,  1294-1295. 
Infant's  right  at  majority,  1197. 
Paying  proceeds  of  sale  of  infant's  realty  to,  1294. 
Further  security,  1294. 
Op  the  Person: 

Official  oath,  750. 

What  bond  required,  750. 

Parent  committing  child  to  institution,  1282. 

Parent's  right  to  appoint,  how  limited,  1284.  ' 

Accounting  by,  1369. 
Distributive  share  paid  to,  750,  1305. 
Security  to  be  then  given,  750. 
§  2650  not  applicable,  750. 

Though  fund  be  less  than  $2,000,  750. 
General  qiuiUfications  and  limitations: 

Should  be  a  resident,  777. 

If  removes,  may  have  letters  revoked,  777.  " 

Diversity  of  religious  belief,  777. 

Welfare  vs.  religion,  778. 

Remarriage  of  a  female  guardian,  778. 

Fixed  habits  of  intemperance,  778. 

Term  limited  by  infancy,  1290. 
Rights,  duties,  and  powers,  1303  et  seg.     (See  Supervision,  etc.,  below.) 

Cannot  enter  into  consents  or  waive  rights,  800. 
Limited  like  a  special  guardian,  53,  137. 

Trustee  obligation,  whether  appointed,  or  in  socage,  1303. 

Must  earmark  trust  funds,  1303. 

"Safely  to  keep"  property,  1303,  1311,  1312. 

Not  "make  or  suffer  any  waste  or  loss,"  1303,  1312. 
Or  sale  of  any  inheritable  thing,  1303. 

Maintain  the  property,  1303. 
By  use  of  income  of  it,  1303. 

Full  accounting  at  majority,  1303. 

Dealing  with  property,  1304. 

Not  to  change  its  descendible  nature,  1304,  1312. 

Unless  to  ward's  advantage,  1312. 

Suits,  compromises,  1304-1305. 

Dealing  with  ward,  1305,  1313. 

Sundry  details,  1305. 

AppUcation  of  .property,  1305-1307. 

Maintenance  of  ward,  primary  duty,  1309. 
"Past  maintenance,"  1307-1309. 
Realized  from  property,  1309. 
a,  from  income;  b,  if  necessary,  from  principal,  1309. 

Investments,  1313.    (See  Testamentary  Trustees.) 

Ward: 

Relation  to  guardian,  1314.  ' 

May  petition  for  revocation  of  letters,  758. 
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Religious  inheritance  protectible,  777-778. 

Access  of  parents,  1283,  1291. 

Personal  dealings  with  guardian,  1305. 

Residence,  custody,  support^  1305,  1311. 

Right  to  elect,  as  to  property  changed,  1312,  1313. 
Parents^  rights  after  guardian  appointed,  1283,  1291. 
Of  access  and  influence,  1283,  1291. 
Conduct,  education,  residence  of  child,  1283. 
Also  its  occupations  and  associates,  1283. 
Effect  of  unfitness,  1283. 
Supreme  Court's  power  over,  1277. 
History  reviewed,  1277-1280. 
Power  under  §  2653,  1283. 

Copy  of  appointing  order  must  be  filed  in  Surrogate's  Court,  1283. 
Control  over  Surrogate's  guardians,  1283. 
General  Rules  of  Practice,  1283,  1285. 
Surrogate's  jurisdiction,  1281. 
Under  §§  2643-2644,  1282. 
Succeeds  chancellor  in  powers,  1282. 

Residence  of  infant,  or  situs  of  property  in  county,  the  basis,  1282^ 
Originally  a  power  to  select,  rather  than  control,  1282. 
Testamentary  appointments  respected  by  court,  1282. 
Practice  on  Surrogate's  Appointment,  1284  et  seq. 
Infant,  over  14,  1284. 
May  petition,  1284. 

Or  if  refuses,  or  of  unsound  mind  then  "any  person,"  1284. 
Precedent  for  petition,  1286. 

Affidavit  as  to  property,  1287. 

Consent  of  proposed  guardian,  1287. 
Citation  discussed,  1288. 

Under  §  2647^  1288. 
Infant  under  14,  1284. 
Any  person  may  petition,  1285. 
Practice  nearly  the  same,  1292. 

Infant  is  not  petitioner,  1292. 

But  must  be  duly  cited,  1292. 

Inquiry  of  same  nature,  1292. 
Contents  of  petition  prescribed,  1285. 

Under  §  2646,  1285.   ' 
To  what  Surrogate  presented,  1285. 
The  inquiry,  to  "satisfy"  the  Surrogate,  1288. 
To  what  points' addressed,  1288-1289. 
The  primary  object  in  view,  1288. 
Scope  unbounded,  1289. 
Material  facts,  residence;  1289. 

If  non-resident,  situs  of  property  important,  1286. 
Under  §  2644,  1282. 
Age  also  vital,  Rule  53,  1285. 
Property:  amount,  nature,  location,  1289. 
ReMives;  1290.  ,  ,      <      , 

Qualifications  of  nominee,  1290. 
Guardiandjip  may  be  granted  of  person,  1290. 
Or  of  property,  1290. 
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General  Guardian — eontimied. 
Or  of  both,  1290. 

To  same  person,  1290. 

To  different  persons,  1290. 

To  others  than  parents,  1290,  1291. 

To  other  than  nominee,  1290. 
How  Surrogate's  discretion  influenced,  1290. 

Foreigner  not  favored,  1290-1291. 

Parent  of  disreputable  life,  1290. 
Divorced  for  cruelty,  1290. 
Who  abandoned  child,  1291. 
Decree  o/ appointment,  1292.  -'  < 

Precedent,  1292. 

Of  clause  limiting  letters,  1292. 
Supervision  and  Control:  ' 

General  power  under  §  2510,  subd.  6j  1301. 
Special  powers  under  §§  2660-2664,  1301. 
Annval  inventory  and  account,  §  2660,  1301,  1363. 

Failure,  enforcement,  1301,  1302,  1363. 
Affidavit  annexed  thereto,  1302. 
These  accounts  examined  annually,  1302. 

By  clerk,  or  other  appointee,  1302,  1363. 
Proceedings,  if  account  defective,  1303,  1363; 

Possible  removal,  details  of,  1303. 

Expenses,  how  charged,  1303. 
Directing  as  to  support  of  infant,  1307. 

Under  §2664,  1307. 

§  2510,  subd.  6-7,  1307. 

Reimbursement  of  guardian,  when,  1307. 

"Past  maintenance,"  1308. 

Equitable  powers,  1308. 

Disbursements  before  appointment,  1308-1309,  1310.  ■ 

No  omnibus  orders,  1310.  -'  ' 

Proper  to  apply  income,  1310. 

Through  parent,  1310. 

Though  guardian  remains  Mable  for  proper  use,  1310; 

Contract  for  support,  1310. 

Using  principal,  1198,  1310-1311. 
Ancillary  Appointment,  1295. 

As  to  infant's  property  interests  in  this  State,  1295i 

Petition  by  the  domiciUary  guardian,  1295. 

If  he  has  given  security  when  appointed,  1295. 

Averring  as  prescribed  in  §  2654,  1295. 

And  accompanied  by  authenticated  record,  1295. 

two  cases  differentiated,  1295. 

o.  Non-resident  infant,  in  U.  S.  A.,  1295. 

6.  ";  .        in  foreign  country,  1295. 

As  to  a,  any  property  here,  1295. 
As  to  b,  any  personal  property  here,  1295,  1298n; 
As  to  both,  chose  in  action' as  to  such  property,  1295. 
As  to  6,  greater  detail  as  to  authentication  of  record,  1295-1296. 
To  what  Surrogate  to  apply,  1297.   '      ' 

Non-resident  minor  mii^-Ask  for  resident  general  guardian,  1297; 
Procedure  discussed,  1297. 
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§  2655  governs,  1297. 
Citation  not  prerequisite,  1297. 
But  local  debts'must  be  secured  or  paid,  1297,  1299. 
"Security,"  1297. 
Not  the  usual  official  bond,  750,  1297. 

Only  to  cover  the  local  creditors,  1299. 
Precedient  for  petition;  1298 . 
Effect  of  ancillary  letters  under  §  2656,  1298-1299. 
Powers  of  recipient  prescribed,  1299. 
l\!lay  receive  infant's  legacy  or  share,  1197,  1299 
Without  giving  further  bond,' 1299. 
Though  general  guardian  cannot,  1299. 
Revocation  of  Letters.    (See  that  head,  777  et  seq.) 
Resignation.    (See  that  head.)  '  ' 

Rule  similar  to  that  in  case  of  trustees,  1299-1300. 
Sufficiency  of  reasons,  1300. 
Successor: 

Appointed  under  §  26^9,  1300. 
To  guardian  by  will  or  deed,  1300. 
Discussion,  1300-1301.       '  ■'    ' 

General  Legacy:  See  Legacy. " 

General  Rules  of  Practice : 

Apply  how  far  in  Surrogates' Courts,  96,  161. 
Re  guardians  ad  litem,  128. 
substitution  of  attorneys,  157. 
payment  into  court,  1247. 
general  guardians,  1283. 

Gifts  Causa  Mortis,  1066  et  seq. :  See  Transfer  Tax. 

Essential  elements  of,  1066- 
Of  savings  bank  accounts,  lO'TO. 
Illustrative  cases  collated,  1071. 

Gifts  Inter  Vivos :  See  Transfer  Tax  and  Savings  Bank  Deposits. 

By  "in  trust"  deposits,  897. 

How  effectually  made,  897,  1070,  1394. 
Tentative  trusts,  897,  1394,  1395. 
Revocable  trusts,  1070. 
DeUvery  the  fundamental  fact,  1395. 

Goodwill  of  Decedent's  Business: 

Is  an  asset,'^84,  896. 

May  include  trade-mark,  or  secret  formula,  884. 

None  where  business  one  of  personal  skill,  etc.,  895. 

Of  partnership,  goes  to  survivor,  895. 

How  value  computed,  895,  1098. 

Name,  rule  as  to  use,  896. 

Grass:  See  Assets. 

Guardian  ad  Litem:  See  General  Guardian;  Revocation  of  Letters. 

Cannot  waive  disquaUfication  of  Surrogate,  43.' 

Should  not  join  in  st^ulation-  sis  to  stfeliographer's  fees,  53,  137. 

But  may  acquiesce  therein,  53.  >  :  j 

Cannot  waive  right  to  jury  trial,  61. 
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Costs  allowable  to  under  new  act,  61,  1335. 

Doubts  as  to  new  power,  62,  1338.  _ 
Appointing  the  person,  designated  under  §  2530,  110,  128,  402. 
Must  always  be  appointed  to  represent  infant,  126,  402. 
Or  incompetent,  126. 
Code  provision,  126. 

Unless  general  guardian  appears,  and  can  act,  126-127,  402. 
Or  foreign  infant,  duly  served,  appears  by  consul;  126. 
Query,  as  to  infant's  prosecution  of  official  bond,  825. 
Foreign  guardian  may  ask.  that  special  guardian  be  appointed,  127. 
Not  superseded  by  later  appointment  of  general  guardian,  127. 
In  transfer  tax  proceeding,  127,  1086. 
In  proceeding  to  abrogate  adoption,  859. 
In  re  disposition  of  decedent's  realty,  1220-1221,  1241. 
Presumption  under  §  2716,  1242. 

To  examine  annual  Laventory  and  account  of  general  guardian  in  certain 
cases,  1303. 
Who  Applies  fob,  127  et  seq. 
Infant,  if  over  14,  127. 
But  Surrogate  may  act  independently,  128. 

For  consent  of  infant  is  immaterial,  129. 
Who  may  not,  127. 

Burden  on  general  guardian,  or  committee,  127,  402. 
To  show  "no  adverse  interest,"  127,  402. 
What  is  adverse  interest,  132. 
General  Rules  of  Practice  apply,  128. 
So  do  local  rules,  127-128. 
Must  be  an  attorney,  128-135. 
No  appointment  before  return  day,  129.  ^ 
Effect  of  failure  to  appoint,  126,  129,  254,  1220.     "' 
When  correctible  nunc  pro  tunc,  129-131,  1220.  ,' 
When  not,  131,  1220. 
When  to  Apply: 

Not  before  return  day,  129. 

Even  if  infant  is  petitioner,  129. 
Nor  before  infant  duly  served,- 129. 
Formalities,  131. 
Precedent  of  petition,  131. 
Qualification  by  person  appointed,  132. 
Consent,  133. 

To  be  acknowledged,  132. 
Affidavit  of  competency,  133. 
of  parent,  etc.,  133. 
Form  for,  134. 
Order  of  appointment,  precedent,  134.  ^ 
Qualifications  of,  135  et  seq. 
How  long  he  may  act,  135. 

On  appeal,  1336. 
His  report  and  precedent,  136. 
Its  nature  and  scope,  136. 

In  view  of  his  being  both  attorney  and  a  trustee,  136. 
His  quasi  judicial  position,  1400. 
His  right  or  duty  to  raise'  issues,  136, 1400, 
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If  his  ward's  interest  is  imperilled,  136,  1363. 

Not  to  be  a  Stalking  horse,  137,  1400. 

Safely  may  contest  wiUs,  137. 

Although  containing  clause  against  contest,  137. 
Costs  to,  1331,  1335. 

Under  §  2748,  1335. 

From  estate,  or  infant's  share,  1335. 

Conflicting  decisions,  1335-1336. 

Suggestion  of  via  media,  1336. 
Appointment  vitiated  if  service  is  defective,  130,  1221. 
Bond  not  exacted,  807. 

Afi  in  Supreme  Court,  808. 

Guardian  by  Will  or  Deed:  See  Accounting;  General  Guardian;  Infant. 

Note:  General  Guardian  applies  to  tliis  in  many  respects,  q.  v. 

Definition  in  §  2642,  1280. 

Now  included  in  term  "guardian,"  759. 

Differentiated  from  "trustee,"  759. 

Be  personal  relations,  759. 
Will  ordered  to  be  proved,  recorded,  etc.,  1314. 
Under  §  2657,  1314. 
And  letters  duly  issued,  1314. 

If  not  done  in  3  months,  renunciation  is  presumed,  1314,  1316. 
If  duly  done,  Surrogate  will  not  act  in 'contravention,  1316. 
Fowler's  historical  resume,  1314. 
Powers  resulting  from  due  appointment,  1314. 
Instructions  annexed  to  or  printed  on  his  letters,  679. 

I.  e.,  re  duties,  etc.,  679. 
May  renounce,  how,  810. 
Letters,  formal  requisites,  679,  1314. 
Special  requisities,  684. 
In  estate  not  over  •«2,000,  684. 
!     In,  other  ardinaiy  ca^es,  684  and  685. 

Joint  collector,  and  deposit  under  §  2650,  684. 
Revocation.    (See  that  heading.) 
Bond.    (See  General  GrARDiAN;  Official  Bond,  810  et  seq.) 

On  paying,  as  executor,  to  himself  as  guardian,  810. 
Parent's  right  to  appoint;  how  limited;  1284,  1315. 
Survivor's  right,  1284. 

If  ignored.  Surrogate  may  appoint,  1284. '  ' 

Power  statutory,  1315. 

Appointment  may  be  invalid  as  guardianship,  1316. 
But  valid  as  a  trust  of  property,  1315. 
If  other  parent  survive  letters  cannot  issue,  1315. 
Divorced  parent,  1315. 
Insane  parent,  1315. 

Parent  does  not  mean  grandparent,  ,1316. 
Successor  to,  1300-1301.  ^ 

Term  of;  limited  by  minority,  1316. 
'' Qualifying;  "(See  Official iBoND  also.) 
§  2658  governs,,  750,  810,  1317. 
Objections,  1317.  i.. 

Surrogate's  control,  1317.    (See  General  Guardian.) 
Removal,  1317.    (See  Revocation  of  Letters.) 
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Identical  with  Trustees,  q.  v. 

Except  as  to  considerations  of  the  personal  relation,  1318. 
Resignation,  1318,  and  see  that  heading  also. 
Accounting  by.    (See  that  head.) 
Expenses  and  compensation,  1318-1319. 

Same  as  representatives,  1318.    (See  Accountings.) 

See  §  2692  for  authority,  1319. 

Personal,  extra,  services,  1318,  1319. 

Guardian  in  Socage : 

Real  property  the  basis  of  the  relation,  1277,  1281. 

Right  to  receive  legacy  or  share  of  infant,  1196,  1281. 

Amount  thereof  determinative,  1196. 

RigMs  under  Dom.  Rel.  Law,  1277. 

Superseded  by  testamentary  or  general  guardian,  1277,  1281. 

The  parent's  right  discussed,  1280,  1284,  1315. 

Duties,  1280. 

Liabilities,  1280. 
Recognized  in  the  courts,  1281. 

Account  may  be  settled,  1281,  1357. 

May  make  leases,  1281. 

For  his  term  only,  1281. 

May  sue  in  ejectment  for  ward's  realty,  1281. 

Cannot  alien  the  lands,  1281.  ~ 

Right,  if  without  means,  to  use  income  for  ward's  support,  1281. 

No  right  to  recoup  advances,  1281,  1368. 
Scope  of  powers  and  duties,  1304. 
To  pay  off  a  mortgage,  1304. 
See  as  to  property  generally,  1304,  1312. 
Investments,  1313. 

Habeas  Corpus: 

To  produce  prisoner  to  serve  as  witness,  163. 

Not  available  to  interfere  with  Surrogate's  punishment  for  contempt,  244. 

For  child,  invalidly  adopted,  851. 

Conclusiveness  of  order  of  adoption,  851. 

Habitual:  See  Drunkard. 

Halfblood:  See  Distribution. 

Handwriting:  See  Expert;  Forgery. 

Of  subscribing  witnesses,  if  absent,  dead,  etc.,  404,  408,  410. 
Of  testator,  how  genuineness  shown,  410. 

Three  requirements,  410. 

Saw  him  write,  410. 

Familiar  with  authenticated  examples,  410. 

Or  by  comparison,  i.  e.,  case  of  expert,  410. 

Headstones:  See  Funeral  Expenses. 

Health  OflScer:  See  Public  Administrator. 

Hearings  and  Trials:  Part  II,  Chap.  Ill,  161  et  seq.    See  Evidence;  Jury  Trial; 
Reference;  Witness. 
Practice  similar  to  that  jn  all  courts  of  record,  161. 
Code  provision,  161. 
Effect  of  §  3347,  161. 
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Use  of  order  to  show  cause,  161. 
Possess  ordinary  common-law  powers,  162. 
Apply  usual  rules  of  evidence,  162. 

as  to  conduct  of  trials,  162. 
Effect  of  amendments  of  practice  acts,  163. 
References.    (See  that  heading.) 
Of  disputed  claims,  164. 
Jury  Trials.    (See  that  heading,  176  et  seq.) 
By  Surrogate  alone,  191  et  seq. 
Code  provision,  191. 

A.  Decision  in  writing,  191. 

Directs  the  scope  of  decree  required,  191. 
Need  not  contain  findings  and  conclusions,  191. 

Though  formerly  essential,  193. 
For  appeal  purposes  has  effect  of  a  general  verdict,  192. 
Decision  prerequisite,  192. 
Definition  of  decisipn,  J.92, 

B.  Exceptions  to  decision  and  to  rulings  on  trial,  192  et  seq,  266. 
Code  provisions,  192. 

Supreme  Court  provisions  made  applicable,  192,  193,  267.  : 

If  findings  are  requested  "upon  the  trial"  the  Surrogate's  action  thereon 

may  be  excepted  to,  193,  267. 
Decree  regarded  as  a  judgment,  192,  267. 

So  must  be  excepted  to,  192,  267. 

In  writing,  and  filed,  193,  267. 
Exceptions  to  referee's  report;  action  thereon  by  Surrogate,,  195  and  see 

Reference,  169  et  seq. 
Exceptions  not  necessary  to  review  mere  award  of  costs,  195. 

Must  be  definite  and  specific,  195. 

Heirs:  See  Parties;  Devisees  and  Legatees;  Distribution. 
Meaning  of  term,  138. 
How  he  takes,  138. 
Who  are,  by  statute,  138. 
Lineal;  collateral,  138. 
Children,  138-139. 

Adopted;  rights  of  inheritance,  138.    (See  Adoption.) 

Illegitimate;  same,  139.    (See  Illegitimate.) 

After-bom;  same.    (See  After-born  Child.) 
When  may  mean  next  of  kin,  140. 

But  next  of  kin,  never  means  heirs,  141. 
Rights  of;  limits  of  Surrogate's  power  to  pass  upon,  140. 
As  parties,  includes  alien  heirs,  393. 
Rights  of,  in  realty,  as  against  executor,  etc.,  886  et  seq.,  900. 

as  against  creditors,  etc,,  1020. 
At  common  law,  took  realty  free  of  debts,  1019.  _^ 

Now  suable,  under  §  1843,  to  respond  for  debt  of  decedent,  1019. 
Action  against,  effect  of  pendency  of  application  in  Surrogate's  Court,  1202,  1203. 

Effect  of  §  1844,  1020,  1211. 

§§  1837-1849  discussed,  1218.  // 

Conveyance  to,  of  decedents'  realty,  1233. 

Under  §  2711,  1233.  n'-        ,    rf 

If  it  prove  disadvantageous  and  unnecessary  to  have  disposition  tieta  of  ,1230. 
'    Decree  to  establish  their  ownership  and  direct  the  conveyance,  1233. 
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Heredity:  See  Probate,  sub  Testamentary  Capacity. 
Historical  Society:  See  Transfer  Ta^;, 

Holographic  Will: 

Presumptions  arising  from  fact,  311,  319,  335,  339,  353.i  , 

Not  always  conclusive,  319. 
Favored  in  probate  law,  319. 
Civil  law  gave  conclusiveness  to,  319.  l 

Regardless  of  witnesses,  319.    ■  ..  ; 

Our  statute,  however,  still  requires  proof  of  factum,  300,  319,  327,    : 

So  if  any  essential  lacking  in  proof,  probate  denied,,  319,  327. 

Substantial  compliance  sufficient,  319.  -     .     .^ 

"Rules  relaxed"  held  in  some  cases,  319,  321. 
Value  of  attestation)  clause,  338. 
Character  and  degree  of  evidence  requisite,  409. 
"Lost  or  destroyed"  see  that  head  and  see.416. 

Hospital: 

Records,  reference  to,  to  refresh  doctor's  memoiy,  447. 
And  the  transfer  tax.    (See  that  head.) 

Hotchpot:  See  also  Advancement. 

.)     Defined,  1461. . 
Purpose,  1461. 

How  it  operates,  1461.  >  < 

English  rule  inapplicable,  1461.  .       ; 

Charging  interest,  1461. 
Will  inside  after  advances  that  distributee  equally,  destroys  hotohpot,;1461. 

Hotels,  or  Boarding  Houses:  ' 

Keeper,  to  report  deaths  to  Public  Administrator,  645.   '  .•■.-. 

Husband:  See  Curtesy;  Marriage;  Wife;  Widow.  ^ 

Separation  or  divorce!     '  ^  ./>„ 

Effect  on  residence  of  wife,  76,  79.  - . '  ■ 

On  right  as  "party"  to  be  cited,  142,  148,  149. 
On  right  to  administer,  723.  ■>■.', 

Included  in  England,  in  "next  of  kin,"  141. 

But  not  here,  148.  .         ' 

Though  court  may  construe  will  to  mean  to  include,  148. 
As  a  party,  141  et  seq.,  148. 
Peculiar  right  of  administration^  722.' 
Development,  of  the  law,  722. 

Effect  of  failure  to  take  letters  on  wife's  estate,  721,  722,  1480. 
If  he  take  letters,  how'fai:  liable,  72l,  723,  1480. 
Effect  of  his  deatlj,  before  administering  her  estate,  721,  723. 
Taking  jure  mariti,  1064,  1480. 

Does  transfer  tax  operate,  1065. 

iSernbtej  if  will  is  proved,  1065. 
,     , ,  Now  reached  under  act,  in  all  cases,  1066. 

'As  is  light  by  curtesy,'  1066. 
Distributive  right,  1479. 

§  100,  Dec.  Est.  Law,  1479. 

Hypothetical  Question:  See  Experts. 

'(.- ':;  Value  depends:on  verity  of  its  postulated  factsy  (460.  , 
Framing,  how  conditioned,  461.  .■:,■ 
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Identity: 

Of  applicant  for  letters,  689. 
Of  one  renouncing  right,  706. 

Idiot,  Imbecile,  Incompetent:  See  Lunatic. 

Illegitimate:  See  Distribution. 

Meaning,  139. 

Rights  of,  13fe:'    f    ii  '  ■    '  ■' 

No  rights  to  letters,  723-724.^ 
Legitimatization  of,  139. 

St5,tutes  regulating,  139. 

Retroactive  operation,  139. 

Vested  rightp,not  ^ffectefij  139. 
Adoption  of,  consents,  842. 
Rights  on  distribution,  1493;'- ■'     :••'!■    • 
Is  a  terminus  a  quo,  1493.      ^ 
Mother's  right  on  distribution,  1493. 
Burden  of  proving,  1493. 

Illicit  Cohabitation:  See  Marriage,  sub  Common  Law. 

When  can  amount  to  marriage,  355,  358. 

e.  g.,  so  as  to  work  revocation  of  will,  358. 
Does  not  create  presumption  of  marriage,  358. 

Illiterate:  See  Letters. 

Imbecile : 

Neither  an  idiot  nor  a  lunatic,  449. 

Impeach:  See  Witness: 

Implied  Revocation:  '  ^-"•t  ;,     ■    -, 

Doctrine  supplanted  by  Statute,  341,  359.     (See  Revocation.)  : 

Imprisonment:  See  Conteimpt;  Jail  Liberties.      '■  i    .^  t     . 

Improper:  See  Investment. 

Improvements : 

Expense  of,  chargeable  to  income  or  principal,'  1275. 

Improvidence:  See  Letters,  sub  Competency;  Revocation  of  Le<iters. 
Incidental  Powers:  See  Jurisdiction;  Powers  of  Surrogate. 

Income :  See  Life  Tenant. 

Of  trust  fund;  exempt  when,  159i  .  ■  .      ,: 

Impressed  with  lien  of  attorney,  159i,.!  i  .    '    i 

Of  trust  securities,  deposited  !tQ  reduce,  penalty  of  bond;  793i 

By  whom  collectibH  793.  ,  ,     iv   i:-        '■    ,   . 

Cases  holding  moneys  income,  928.  -^  '  ^  ., 

not  income,  928.  •  ,  ,      -- 

Rights  to  subscribe,  are  not,  ,1152,  :  ,  ,  .     ,  .  ,  , 

Profits  of  copartnership  from  death  to, distribution,  1152,  1153.    ,       ,    • 
Accumulation  directed:  ,-,,.   .-;,  ,.,,.,  <     ,  , 

If  infant  destitute,  nlTist  beiused,  1197.'  ,  - 

So  much  as  is  needed,  1197.'  .  '"      ,,  .,;; 

If  unlawfully,-  accounting  decree  must  direct  dispopitiqn,  1468,1  il476. 

What  are  void,  529.  i:_   ,, ,    ,i,  ,  .,, 
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Income — continued. 

What  are  valid,  529. 

Minors  in  being,  529. 
Child  conceived  not  bom,  527. 
When  to  commence,  530. 
Implied  invalid  equally  prohibited,  530. 
Controlled  by  statute,  525. 
Amortization  from,  to  sinking  fund,  1271.    (See  that  head,  also;) 
Extra  or  stock  dividends,  when  belong  to,  1272. 
What  increment  credited  to,  1274-1276. 
What  payments  charged  to,  1275. 

Incompetent:  See  Lunatic;  Parties. 

Averments  concerning,  in  petition.    See  386  and  §  2521,  Code. 

Inconsistent  Clauses:  See  Construction  of  Will. 

Incorporated:  See  Corporation. 

Legatee;  may  take  letters,  710. 

Incumbrances:  See  Executors,  sub  Relation  to  Realty. 

Indefiniteness :  See  Construction  of  Will. 

Indeinnity:  See  Surety. 

Indians: 

Jurisdiction  over,  79. 

Conditioned  by  amplitude  of  tribal  customs,  79. 

Reference  to  opinion  reviewing  laws  and  customs,  79. 

Infamous  Crime:  See  Felon. 

The  word  "felon"  now  substituted,  691. 
Incapacity  of  one  convicted,  688,  691. 
Effect  of  pardon,  691. 

Infant:  See  Guardian  ad  Litem;  General  Guardian. 

Not  affected  by  acts  of  disqualified  Surrogate,  43. 

Nor  by  waivers  by  special  guardian,  53,  61,  111. 

May  not  be  administrator,  77. 

Appointment  void  and  can  be  collaterally  attacked,  78. 

Residg?i!^e,gf  j  78!.        , 

How  served,  109. 

Designation  of  additional  person,  109.    (See  Service.) 

Cannot  waive  service,  110. 

Considered  as  Party. 

Two  classes,  under  or  over  14  years,  126. 

Always  represented  by  guardiad  ad  litem,  126. 

Effect  of  failufe  td  appoint;  126,  129,  254,  1220. 

Not  really  a  party  before  appointment  made,  129. 

Proceeding  voidable,  not  void,  126,  1220. 

May  be  petitioner,  126-129. 

When  represented  by  general  guardian,  126. 

Foreigner  represented  by  consul,  126. 

Averments  respecting  in  petition,  386,  notes. 
Appointment  nuru:  pro  tunc,  129,  131,  1221. 
Presumption  under  §  2716,  1242. 
No  default  against,  137. 
Conclusiveness  of  decree  upon,  213. 
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Infant — continued. 

Legacy  or  share  of.     (See  Accounting  sub  Distribution  under  Decree.) 
Payment  and  investment  of,  1196. 
Common-law  rule,  1196. 
Guardian  in  socage's  rights,  1196,  1197,  1295. 
General  guardian's  rights,  1196-1198,  1294. 
Support  and  maintenance  of  infant,  1197. 
Vested  expectant  estate,  1197. 
Possession  deferred  till  majority,  1197. 
Infant  nevertheless  may  need  income,  1197. 
Though  directed  to  be  accumulated,  1197. 
Fund  may  be  in  County  Treasurer's  hands,  1197. 
But,  on  fiUng  bond,  guardiaxi  may  taike,  1197,  1299. 

Though  ancillary  guardian  need  Hot  file  bond,  1197,  1299. 
Testamentary  trustees  may  pay  to  guardian,  1197,  1310. 

Income  of  fund,  without  seeing  to  application,  1197,  1310. 
Compelling  payment  of,  1197. 

Discretion  of  one  administering  trust,  1197. 
Infant's  right  at  majority,  1197. 
Where  no  guardian,  payment  into  court,  1198. 

i.  e.,  by  paying  to  county  treasurer,  1198. 

What  provisions  then  apply,  1198. 
Character  of  infant's  property  not  to  be  changed,  1198. 

So  as  to  affect  descent  thereof,  1198. 
Use  of  principal  of  fund,  1311. 

Discretion  of  trustee,  1198. 

Alleged  abuse  thereof,  issue  referable,  1198. 

Guardian,  borrowing  on  policy,  to  expend,  1311. 
Sale  of  realty,  to  provide  maintenance,  1309,  1310. 
Maintenance.    (See  General  Guardian,  subhead  Directing  as  to  Support  of 

Infant.) 

Infant  Baptism:  See  Probate,  sub  Testamentary  Capacity. 
Infirmity:  See  Probate,  sub  Testamentary  Capacity. 

Inhabitancy : 

A  jurisdictional  fact.     (See  Jurisdiction,  Residence.) 

Inheritance:  See  Distribution  and  Descent. 
Definition,  30. 
By  murderer — ^none,  138. 

Adopted  child,  139. 

Illegitimate  child,  139. 
Effect  on,  of  alienism  of  ancestor,  139. 

Injunctive  Relief: 

Code  provision,  66. 

Includes  mandatory  orders,  66. 
By  Supreme  Court,  against  premature  distribution,  1372. 
General  power  of  Surrogate,  66. 

Injustice  of  Will:  See  Probate,  sub  Testamentary  Capacity;  Undue  Influence. 

Innkeeper:  See  Public  Administrator,  646. 

Insane:  See.  Lunatic;  Probate,  sub  Testamentary  Capacity. 
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Insolvency:  See  Bankruptcy. 

Of  sureties  on  undert^rking,  279.  , 

Inspection: 

Of  books,  papers,  etc.,  under  §§  803,  809,  743.       " 
e.  g.,  during  temporary  admmistratibn,  743. 

Insurance,  Fire:  .n 

Policy,  after  loss,  a  chose  in  action,  657,  883.; 

If  necessary,  get  temporary  administrator,  657,  705. 

To  avoid  forfeiture,  if  contest  prolonged,  657. . 

Company  not  bound  to  forego  time  etipulatipns,  657,  704,  705. 

As  to  filing  proofs  of  loss,  657.        ,     .,  i    ■,  ,. 
Transfer  to  "estate"  after  letters  issue,  883., 
Administrator  may  sue,  on  and  recover,  1,351.  ., 
But  proceeds  go; to  heirs,  1351>     ,  ,  , 

Cannot  account  therefor  to  Surrogate,  1351.  , 

Insurance,  Life:  ' 

When  assets.     (See  Assets,  and  896.)        ,  ,  . 

Rule  as  to  insurance  piu:chased  with  prem'iiuns  over  $500,  93,  882. 

rights  of  wife,  estate  and  creditors,  882. 

Determinable  by  Surrogate,  882.  ' 
Payable  to  legal  representatives,  883. 

Effect  of  "and  assigns,*' 883,  '  ,  ,     ' 

Effect  of  death  of  beneficiaries  named,  883.  ,  ,         , 

Intemperance:  See  Drunkard;  Probate,  sub  Testamentary  Capacity. 
Intention:  See  Construction  of  Wills;  Evidence.  ■ , 

Interest: 

Surcharged,  where  representative  fails  to  deposit  trust  money,  655,  934. 

At  what  rate,  655,  656,  936,  937. 
Representative  should  earn,- on  estate  funds,  935.. .,.,     ,'       ..-:  ;  ,, 

Compound,  when  surcharged,  937,  939. 

On  estate  money  borrowed  by  representative,  938.  r  >    ' 

On  commissions  prematurely  withheld,  938. 
On  premature  legacy  payments,  938. 

On  personalty  used  by  representative  before  sale  thereof,  938. 
Rule  as  to  trustee,  939.  .,  ,    .;  :     ,        r 

Rate  of,  on  legacies,  1190.    See  next  heading. 
.     On  offset,  1194. 

Interest  on  Legacy:  1184  et  seq. 

Time  when  payable  determinative,  1184, 
Testator  may  accelerate  or  postpone,  1184,  1185. 
Intention  to  be  asertained,  1189. 

"As  soon  as  possible,"  1189. 

By  giving  rents  of  specific  property,  1190.      ,;  ,, 
Productiveness  of  assets  immaterial,  118^,  li$6,, 
In  ancillary  cases,  domiciliary  law  governs,  1185.  ,, 
General  rule,  1185. 
One  year  after  letters  issue,  1185,  1186. 
One  year  from  death,  1185,  1187. 
Annuities  or  income,  1149,  1185,  1188,  1189.  ' 
Interest  or  income  from  trust  fund,-,  1185.> 
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Interest  on  Legacy — continued. 

Specific  direction  in  will,  1185,  1186. 

"Six  years  after  my  decease,''  1186. 
Legacy  payable  out  of  rents,  1186. 
Effect  of  probate  of  later  will,  1186,  1190. 
Where  partial  pajonents  are  made,  1186. 
Legacy  for  support,  1186,  1187. 
Legacy  to  a  creditor,  1186. 
Antenuptial  agreement,  1186. 
Where  estate  insolvent,  1186. 
Specific  legacies  carry  increment  from  death,  1187. 
On  legacy  charged  on  real  estate,  1190. 
Legacy  in  heu  of  dower;  1187  et  seq. 
Rule  as  to  testator's  intent,  1187. 

If  none  expressed,  one  year-after  letters,  1187. 

.Two  kinds  of  legacies  of  this  class,  1187. 

a.  To  produce  an  income  =  dower,  1187. 
Interest  runs  from  death,  1187. 
Unless  contrary  intent  in  will,  1187. 

b.  Gross  sum  in  lieu  of,  1188. 
Widow  must  elect  and  accept,  1188. 

And  interest  runs  from  year  after  letters,  1188. 

Unless  will  provides  otherwwe,'  1188. 
Laches  in  demanding,  1190.  ■ '  ;         ' 

Rate  of  interest,  1190. 

Interference : 

With  assets  before  probate,  or  letters,  381. 

Interlineation:  ' 

In  will,  effect  of,  353,  354._,, 
In  pencil,  354. 

Intermediate  Account:  See  Accountings. 
'  Definition,  29. 

Intermediate  Order:  See  Decrees  and  Orders. 

Interpreters:  See  Clerks. 

Interrogatory:  See  Commission;  Contempt;  Evidence. 

Intervention:  161  et  seq.    See  Parties. 

Intestate:  See  Letters  of  Administration;  Distribution. 

Definitions,  29,  580. 
Illustrative  instances,  580. 

Intestacy: 

A  fact,  to  be  proved,  373,  581. 
But  if  death  presumed,  then  so  may  intestacy,  373. 
Of  person  vs.  of  property,  580. 
How  shown,  ordinarily,  581. 
Proper  search  for  will,  581. 

e.  g.,  may  be  was  deposfted'for  safe-keeping  in  safe  deposit  box,  581. 
In  attorney's  ofiice,  581. 
With  Surrogate  under  the  Statute,  373,  581. 
Stay  pending  search,  for  reasonable  time,  581. 
Examination  of  persons  who  might  have  it,  581. 
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Inventory  and  Appraisal:  See  Ascertaining  the  Estate. 

"Exhibiting"  before  Surrogate,  in  early  dayfs,  11. 
Conclusiveness  of,  914,  917,,  922. 

Only  'prima  fa&ie,  922. 
When  impeachable,  921. 

In  action  against  representative,  921. 
Under  §  1832,  921. 

Or  a  special  proceeding,  921. 

Involving  his  administration,  921. 

On  accounting,  922. 

Burden  on  one  attacking  it,  922. 

Investments:  See  Testamentary  Trustee, 

Improper,  constitute  waste,  764. 
Ground  for  revocation  of  letters,  764r-766. 
,    Continuing  decedent's  business,  764,  962-953. 
By  lending  to  himself,  764. 

To  one  another,  by  co-trustees,  765. 
Second  mortgage  loans,  765. 
Effect  of  discretion,  given  by  will,  765. 
"Personal  securities"  generally,  766. 
Taking  bonus  or  commission  on,  769,  770. 
Guardians  limited  as  trustees  are,  1312-1313. 

Irregularity:  See  Powers  of  Surrogate. 

Irrevocable  Wills:  361  et  seq. 

Since  all  wills  are  ambulatory,  361. 

There  Can  be,  as  to  Surrogate,  none  irrevocable,  361-364. 

Agreement  to  make  not  enforceable  by  Surrogate,  361,  362,  363. 

He  cannot  exclude  later  will,  362-364. 

Remedy  is  in  equity,  to  enforce  agreement,  362. 

Case  of  three  mutual  wills,  362. 

Not  even  antenuptial  agreement,  362. 

Distinction  between  the  will  and  the  agreement,  364. 

Issue:  See  Construction  of  Wills;  Distribution. 

Issues : 

No  award  of  feigned,  176. 

Abolished  by  §  823,  189. 

Framing  for  jury.    (See  Jury  Trial.) 

Jail  Liberties : 

Before  the  Code,  224,  225,  244. 

Joinder:  See  Parties. 

Joint  Custody:  See  Executors. 

Joint  Ownership: 

By  decedent;  rights  of  his  estate,  892  et  seq. 
Surviving  tenant's  control,  892. 
Exception  as  to  partnership,  893. 
WJiere  4se©}ent's  interest  goes  to  Ms  estate,  893. 
Rule  of  law  merchant,  893. 
Intent  of  parties,  893. 
Liability,  how  met,  893. 
Effect  on  "exempt  property,"  909. 
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Joint  Ownership — continued. 

Transfer  tax,  on  death  of  either  owner,  1066. 

Of  mortgages,  by  assignment  to  A  and  B,  or  survivor,  1071. 

Joint  Representatives:  See  Executors. 

Joint  Tenancy: 

Estate  of  several  executors  is,  570,  571. 
Acts  of  any  bind  all,  571. 
Unless  will  limits  power,  571. 

Judgment  vs.  Representative: 

Not  entitled  to  priority  under  §  2682,  1004. 

On  decedent's  debt,  validity,  in  proceeding  for  disposition,  1225  and  context. 

Contrast  to  old  rule,  1226. 

Costs  included,  1226. 

Judgment  vs.  Decedent:  See  Creditor;  Docket. 

Priority  under  §  2682,  1004.    (See  Payment  of  Debts.) 
Decedent's  death  before  actual  entry,  1005. 

Lien  denied  thereto,  1005. 
Priority  according  to  date  of  docketing,  1004. 
Effect  of,  on  land  subsequently  acquired,  1005.  '  ^ 

Judicial  Settlement:  See  Accountings. 
Definition,  29. 

Jure  Mariti:  See  Husband. 

Jurisdiction:  Part  I,  Chap.  I,  II,  IV.    See  Powers. 
Defined,  19. 
Origin  of,  1. 

Partly  historical,  1. 
Fowler's  analysis,  63  et  seq. 
Redfield's  summary,  1  et  seq. 
Of  ecclesiastical  courts,  2. 
Testamentary,  2. 
Matrimonial,  2. 
Criminal,  2. 
Beneficial,  2. 
Surrogate  Bradford's  review,  1. 
The  Duke's  Laws,  4. 
Statutory,  16,  17. 
How  exercised,  17. 
Original  jurisdiction  not  divested  by  Constitution,  18,  64. 

Provision  of  present  Constitution,  67. 
No  general  equity  jurisdiction,  18,  19,  26.  ^' 

But  many  specific  equitable  powers,  19,  20  et  seq.,  61,  1308. 
Cases  instanced  and  discussed,  20-28. 

In  discovery  cases,  869. 
Concurrent  power  in  Surrogate  does  not  defeat  or  impair  that  of  Supreme  Court, 

19,  20,  21,  28,  57. 
Illustrated  by  review  of  "administration  suits"  in  chancery,  24,  25. 
Equitable  powers  even  larger  than  in  chancery,  19,  20,  25. 
Limited  where  Code  prescribes  "in  the  cases  and  manner"  of  statute,  58. 
General. 

Differentiated  from  special,  and  from  powers,  57,  59. 
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Jurisdiction — continued. 

Always  limited,  57.  ..!(•*■!  :i  .•  '',; 

Code  provifeibli,  57^58.  .    i.    ;    ;.■     /  mm 

Subjects  of,  enumerated,  58. 

"To  try  and  determine  all  questions  legal  or  equitable,"  59. 

How  qualified,  59-60. 
Judicial  interpretation  of  the  act  of  1914,  60  et  seq. 

Not  intended  to  confer  power  to  try  title  to  land,  61.    nj.!  ,  -,;;  !y  .  •■, 
Nor  to  partition,  62.  ,,    ...<  rinii  ili,,- ,     'n\-i 

Historical  and  statutory  origins  contrasted,  63  et  seq. 

Statutory  power  exercisable  in  light  of  historical  developiJienf,' ^82^^6411 
Enumeration  of  various  subjects  of  jurisdiction,  90-94.  ' 

Incidental.    (See  Powers.)  ■       u  h         ! 

Nature  of — I.  Exclusive,  69  ei  seg.,  505.  *"  "     '' 

How  limited,  70. 

a.  By  mode  of  execution  of  will,  70  et  seq. 
Dec.  Est.  Law  provisions,  71. 
Code  provisions  as  to  non-residents,  72. 

b.  By  place  where  will  executed,  73  el  seq. 

c.  By  residence  of  testator,  72,  74,  391 . 
•■          d.  By  locus  of  property  willed,  74.        .    ,^ 

Extends  to  all  questions  of  fraud,  mistake,  etc.,  relating  to  factum 

of  will,  74.  .:,-iui)rL'    t  lA  ^':S.   .Ji,;m9hs'tZ  '.H.-li/u'l 

Over  transfer  tax,  68,  74.  n'-  ji.'  «  :;i^.(-i 

I  A.  Exclusive  against  other  Surrogates,  74  et  seq.,  389  et  seq. 
How  defined  by  Code,  75. 

How  acquired,  75.         VJ  ,il  ,1   .v.ti'O  J  rm<i  ;ri<>i)jiL.~,huJ_ 
Independent  of  assets,  75.  ri    i'Kiit,!! 

Effect  of  residence  and  non-residence,  75  et  seq.     t,.  ,.■  ,r-,'  i 
County  not  State  residence  determines  particular  Sujrogate's 

jurisdiction,  76.  ,,  .      ,.,j  ,,     ,  -ly.'fi 

Residence  determinable  as  a  fact,  75,  77.  ,-■     : ,,  iid  ,;i 
For  it  is  jurisdictional,  77.  ,,      ■,.      ,-  l-iiKi 

Conclusiveness  of  determination, ,,76, ,77.  !>■;  f 
How  established,  77  et  seq.  iojaoi.ii  1I1.M 
Over  Indians,  79.  .    'ri.iii'jH't 

Non-residence,  effect  on  jurisdiction,  79  el  seq. 

Assets  in  particular  county  determinative,  79  #  spq. 
May  be  brought  in  after  decedent's  death,  79,  82. 
But  not  collusively,  80.  .  to.iitj;!'-i 

Nor  will  mere  bailment  here  give  jurisdiction,  82. 
.1.  Realty  in  county  to  which  the  will  relates,  gl.i  1 

Effect  of  words  ''and  remains  uuatlminjstered,"  81,  82. 
Effect  of  debts  on,  83  el  seq.  nin  !■■  i  •?.'  ,::<  7I  Ufi  ijirij.'i>>j    .,■ 
.V.'.-    t...  Code  provision,  83.     ,!:ij:iui., .  ■ili  .'mk  /.u;,,;  h/JJ 
II.  Concuhbbnt:  ■  ■;  >iv  ,,  j,~^-.^\\)  i!ii;,,l,>i^.ij:J--ri[  t".-j;  > 

a.  With  Federal  Courts,  83.        ■■■iH   -m-,!' vnv.ii;ib  ]il 
,h)ii>' :vnj.-.j.|ii^     b.  With  other  State  Courts,  84  e<  seg.  ■      ..,,,.  !i<  siuui,/) 
Establishing  a  will,  84,  505,  506.  .7,-.  )-j^   ;■_    ,t  ui 
"     ■:      r\      j;  Proof  of  lost  or  destroyed  wilJ^SS^.,  .3,  V, I  b'.;j.-iti;!!I 
r;.  '■  Administration,,  85.  i;!  /mv/ r,.  ).v,«t  •jidj;i!i;pLI 

.Si!  ,)1ii)i;ic  )-.      i..!.,  Accountings,  86,  667,  1349.  ..,1..  y!)o  '■  yi  •  U/  \'A\tv  1 

Construing  wills,  87.  .i/;i  juj  ) 

c.  With  other  Surrogates,  89.       h:;    a.:  m...!!  h  i- -  (i>T)|iiO 
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Jurisdiction — cordinued.  •      '"   ■'■,•; 

First  to  act  acquires  exclusive  right,  75,  89. 

III.  CONFLICTINO: 

Between  two  Surrogates,  390. 

With  that  of  foreign  court,  390.  *  > 

IV.  Over  Persons: 

Code  provisions,  89. 
Who  included,  89. 
Petitioner,  89. 
Parties  cited,  89. 
Competent  adults.    (See  Infants.) 

Who  duly  waive,  90,  110,  111,  112. 
Who  duly  appear,  90,  112. 

For  whom  duly  authorized  attorney  appears,  90,  112. 
Acquired  by  any  lawful  mode  of  service  of  "process,"  115. 
Of  infant  vitally  dependent  on  dim  service,  130. 
Effect  of  consent,  212. 
How  presumptively  estabUshed,  77,  95,  215. 
Not  lost  by  defect  of  record,  95. 
Continuity  of,  when  once  acquired,  96. 

Is  of  the  court,  97.  - r :  ~. 

Hence  if  Surrogate  die,  his  unfinished  business  may  be  completed,  97. 
Effect  of  waivers,  or  appearance,  110,  111.   ■ 
Cannot  restore  a  lost  jurisdiction,  113. 
Effect  of  consent  to  give,  212. 
Never  conferred  by  mere  consent,  92.  ;    r   r  r."   ^-^ '^   •■-.'■'r-- 

Of  parties,  nor  of  attorneys,  92.  ..,■..- 

Unless  it  be  "of  the  person"  of  competent  adults,  93. 

Jury: 

How  obtained;  code  provisions,  186. 

Surrogate's  powers  =  those  of  Supreme  Court  justice,  186.    |„..  .,,..      ^., 

Drawing;  minutes  of;  filing,  186. 

Order  for  extra  panel,  186.  .  ■=-■;.;■  " 

Notice  to  jurors,  187.  i—    i  .•'!•■ 

Jury  slips,  187.  '  ,.':...  -;•..     ■    ;: 

Jury  list,  187.  :  -•» 

Form  of  sealed  verdict,' 187.  '        ■    i  '      -  -.'I 

Juror's  voucher  for  services,  188.  '    .i 

Certificate  and  return  to  commissionier  of  jurors,  188,  189.  :  v  ' 

Jury  Trial:  176  et  seq. 

Effect  of  Act  of  1914,  60,  176,  179.  ....    ' '  '^^ 

Former  limitation  as  to  issues  thus  triable,  176. 

§§  2653a,  and  2472(i  now  repealed,  176,  177. 
Right  safeguarded  as  to  disputed  claims,  164,  165. 
Right  must  be  seasonably  demanded,  165,  178,  1222. 

Or  it  is  deemed  waived,  165,  217,  1222. 
§  2538  now  regulates  the  right,  177. 

When  Surrogate  must  direct,  177. 

When  Surrogate  may  direct,  177.  '  :?      "'- ; 

Four  modes  of  waiving  right,  177-178.  , 

In  addition  to  the  one  specified  above,  165,  178. 
"   "^    How' trial  coriduciteiS^^  Surrogate,  17^.  "    ''''     -     :    .  ,  i^-',. 

^OT^^Je^'s  regulation  in  a  probate  trial,  179  et  seq.,  184.  :  -. 
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Jury  Trial — continued. 

The  Vetter  case  opinion,  184. 
May  be  also  in  Supreme  or  County  Courts,  179. 
issues  to  be  framed,  179,  181,  190,  281,  422. 

Action  thereon  by  jury  considered,  180,  185. 
Moving  for  judgment,  after  verdict,  180. 

At  a  deferred  day,  180. 
Cross-motion  for  new  trial,  180. 
Supreme  Court  Trial: 

Surrogate  may  order,  stating  distinctly  and  plainly  each  issue,  189. 
This  transfers  proceeding  to  that  court,  190.  » 

Practice  thereupon  indicated,  191re. 
That  court  may  set  aside  the  verdict,  190. 

If  not,  it  is  conclusive  on  Surrogate,  182,  185,  190,  280. 
If  he  do,  then  appeal  from  order  can  be  taken,  190,  281. 
Precedents: 

Order  directing  jury  trial,  and  specifying  issues,  190. 
Sending  case  to  Supreme  Court  for  jury  trial,  191. 
Can  such  trial  be  had  in  discovery  cases,  869. 

Of  creditor's  claim,  put  in  issue  under  §  2706,  1222.  - 
Justification:  See  Official  Bond;  Surety. 
In  bcmd  over  $5,000,  812. 
Three  cases  shown,  813,  814. 

Kings  County:  Se&  Acting  Surrogate;  Public  Administrator. 

Kinship:  See  Consanguinity;  Distribution. 

Laches: 

Defeating  right  to  reopen  decree,  253,  254. 

to  compel  inventory,  913,  920. 
to  interest  on  legacy,  1190. 

Land:  See  Contract;  Legacy,  sub  charged  on;  Real  Property. 

Lapse: 

Of  legacy,  definition,  1199. 

By  death  of  legatee,  before  bequest  vests,  1199. 

Under  power  of  appointment,  1200. 

Descendant  legatees  excepted  by  §  29,  Dec.  Est.  Law,  1199. 

Also  testator's  brothers  and  sisters,  1199. 

If  legatee,  though  predeceaeiing,  leave  issue,  1199., 

Reason  for  this  law,  1199. 
Upon  lapse,  falls  into  residue,  1199,  1200. 

If  none,  passes  as  in  intestacy,'  1200. 

Of  residuary  bequest,  effect,  1200. 

Of  residue  of  residue,  1200. 
Of  legacy  to  one  of  class,  1199. 

Section  29,  supra,  inapplicable,  1199. 
None  of  legacy  on  consideration,  1199. 
Where  legatees  take  jointly,  or  severally,  1200. 

Latent  Ambiguity:  See  Construction  ofWill. 

Law  of  Place:  See  Jurisdiction. 

Lease:  See  Assets;  Disposition  of  Real  Property;  Executors,  sub  Relation  to 
Realty. 
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Legacy:  See  also  Abatement;  Ademption;  Interest  on  Legacy;  Lapse;  Legatee; 
Payment  of  Legacies. 
Definition,  1138. 

Precatory  words,  1138. 
Bequest  of  what  one  owes,  1138. 

Or  of  what  he  has  a  right  to  give,  1138. 
May  be  gratuitous  or  on  consideration,  1138. 
When  payable.    (See  Interest  on.  Legacy.) 
To  persons  named  executors. 
Kinds  op. 

(1)  General. 

"  Definition,  1139,  1148. 

Rule  as  to  abatement,  1167. 

First  to  abate,  if  assets  inadequate,  1138. 

Of  quantity,  not  specific,  1138. 

Contrasted  to  specific,  1139  et  seq. 

Includes  residuary  legacies,  1148.     (See  below.) 

(2)  Specific. 

Rule  as  to  abatement,  1167. 
Rule  as  to  ademption,  1168. 
Preferred  over  general,  1 138. 

But  may  be  extinguished,  1142,  1168. 
By  testator  only,  1142,  1169. 
Originally  of  two  kinds,  1138-1139. 
Definition,  1139; 

Contrasted  to  general,  1139  et  seq. 
Executor's  qualified  title  to,  1141. 

Assent  to,  1143. 
Not  to  be  resorted  to  for  debts  of  decedent,  1141. 

Unless  other  assets  inadequate,  1141. 
Contrasted  with  demonstrative,  1141-1143. 
Mere  statement  of  purpose  does  not  make  legacy  specific,  1144. 
To  creditor  not  an  extinguishment,  1163. 

(3)  Demonstrative. 

Definition,  1141. 

Contrasted  with  specific,  1141-1143. 

Illustrative  cases,  1141,  1142. 

First  lien  on  fund  on  which  it  is  charged,  1142. 

If  fund  extinguished,  becomes  a,  general  legacy,  1142. 

Rule  as  to  abatement,  1168. 

(4)  On  consideration. 

Preference  over  gratuitous  or  "mere  bounty  "  legacies,  1144. 
E.  g.,  to  creditor,  in  payment  of  debt,  1144  (see  16,  below.) 
To  widow,  in  lieu  of  dower,  1144.    (See  below,  1161.) 
Ratio  of  value  immaterial,  1144. 

(5)  By  implication. 

Necessary  and  certain,  1144. 

So  that  contrary  cannot  be  supposed,'  1144. 

Lff6  estate  by,  1151-1152. 

(6)  To  a  doAs,  1144. 

Uncertainty  in  number  to  share,  1144. 
Effect  of  decease  leaving  issue,  1145. 

The  act  of  1912,  1145. 
Who  belongs  to  class  determined  at  tiipe  pf  distribution,  1145; 
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Legacy-r— comt«<«i. "  •«  rri- i;    '.       ,.,,    l..,  . 

(7)  Charged  on  realty. 

Illustrative  cases,  1145-1148. 

Intent  in  will  controlling,  1145.         ■,<  i  ! 

How  such  intent  shown,  1145. 

Not  from  mere  power  of  I  sale,,  1145. 

Personalty  must  be  exonerated,  U45..  ,,  .    ; 

It  being  the  primary  fund,  1145.  i,         , 

Importance  of  rule,  if  personalty  inadequate,  1145-1146, 

For  if  not  charged,  legacies  may  have  to  abate,  1146.     ■ 
Burden  on  one  claiming  legacy  is  charged,  1146'. 
If  charged,  then  only  on  realty  owned  at  deaths,  1148. 

Not  on  that  owned  when  Tvjll  made,  1148. 
Rule  as  to, distribution,.  1479.  .    ; 

(8)  Residuary  legacies.  :  ■ 

All  left  after  valid  bequests  met,  and  debts  paid;  1148. 
Includes  thus  any  void  or, lapsed  legacy,  1148,       ' 

Exception  tq  this  rule,  1148. 
How  residue  ascertained,  1148. 
Rights  vs.  trustee,  1153. 

(9)  Annuities — See  that  heading.     , 

In  nature  ofjgeneral  legacy,  1148. 

Definition,  1148. 

Mere  gift  of  interest  14- definite  sum,  is  not,  1149. 

Not  a  trust,  1149. 

If  fund  fails,  chargeable  on  general  assets,  1149. 

When  annuitant  may  take  the  fund,  1149. 

Status  and  rights  of  annuitants;.  1149. , 

(10)  Life  esiai?,  1149,  et  seq.    (See  Life  Tenant.) 

Two  ways  of  dealing  with,  1149. 

(a)  Turn  property  over  to  life  tenant,  1149. 

•  ■  •  Exa,cting  gqcjirity  for  delivery,  to  remainderman,- 1150. 

(b)  Investing  fund,..3n(|  paying  income,  1150. 
Depends  on  will,  which  course  to  follow,  1151  et  seq. 
Rights  in  re  dividends,  1152.         ; ,  ■      ,  , , 

"Rights,"  1152.     ■  , 

Proceeds  of  corpus  sold,  1152. 

Partjiership  profits, :  1152. 
■  1    :     As  against  trustee,.  1153.  h 

Amortization  of  premium;  on  securities,  1153. 
When  life  tenant  becomes  trustee,  1153. 

(11)  Vested  and  contingent,  1154.         - 

Definition  of  vested,  1154.  ;    , 

Of  contingent,  1154.  ,: 

Importance  of  difference,;  as,  to  lapsing,  ill54,  1156. 

As  to  interest  upon,  1154,  1156.  '       ; 

How  difference  determined,  1154.         ,, 

Is  gift  immediate?  1154. 

And  time  of  payment  or  enjoyment  only  postponed?  1154. 

Effect  of  "on,"  "when,"  "after,"  etc,,, 1154.  ,      ,) 

Law  favors  vesting,  1165,  1156.  1 

Futurity,  uncertain  e,vent,  1155.     , 
Is  it  annexed  to  substance  of  gift?  1155., 
Intention  of  testator  the  guide,  1155.     ;  :,  ' 
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i.  e.,  what  the  court  thinks  he  means,  1155. 
Cases  illustrating  subject,  1155. 
What  contingency  renders  legacy  inalienable,  1156. 
Vested  right  to  a  contingent  estate,  1156. 
Contingency  as  to  person,  1156. 
As  to  the  event,  1156. 

(12)  Conditional,  1159  et  seg. 

As  contrasted  with  absolute,  1157. 

Definition,  1157. 

Conditions: 

Reformation  from  evil  habits,  1157. 

Indefinite  standard,  1157. 
Solvency)  1157. 
Precedent  or  subsequent,  1157. 

Definition,  1158. 
Caring  for  A  during  life,  1157. 
Suggestion  or  precation  not  a  condition. 
"Enabhng,"  as  "if  he  attain  majority,"  1158. 
Against  contest  of  will,  1158. 
Propounding  wiU  not  in  violation,  1179. 
Because  it  is  a  legal  duty,  1179. 
Effect  of  failure  to  comply  with,  1159. 
Executor  may  set  up,  1159. 
Illustrative  cases,  1159. 
Void  as  against  public  poUcy,  1159. 
Opportunity  to  weigh  effect  of  acceptance,  1159. 
Executor's  relation  to  legacy  refused,  1159. 
To  "executor,"  1159. 

If  ex  virtvie  officii,  1159. 

If  he  renounces,  will  fail,  1159. 

If  a  debtor  of  decedent,  1160. 

Of  the  amount  of  his  debt,  1160. 

(13)  Cumulative,  1160. 

whether  repetitive  or  cumulative?  1160. 

presumption  of  repetition,  1160. 

two  instruments,  1160. 

to  A  by  name  and  as  one  of  a  class,  1160. 

repugnancy,  1160. 

(14)  In  lieu  of  dower,  1160. 

Is  a  legacy  on  consideration,  1144. 
Election  to  accept  or  refuse,  1160. 
Once  made,  conclusive,  1160. 
Right  personal  to  widow,  1160. 
Or  her  representative,  1160. 
-         -  -        Insanity  of  widow,  1161. 

If  accepted,  legacy  becomes  a  debt,  1161. 
Preferred  to  general  legacies,  1144,  1161. 
Though  amount  exceeds,  value  of  ^rights,  1161. 
When  may  take  dower  and  legacy,  1161. 
Rule  of  incompatibility,  1161. 

Between  assigning  dower,  and  the  devise  ia  trust,,  1161, 
;  .    If  dower  forfeited,  legacy  also,  1162. 
Effect  if  legatee  not  actual  wife,  1162. 
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If  wife  also  a  creditor,  1164. 
Rule  as  to  abatement,  1167. 
(16)  In  lieu  of  commissions,  1162. 

Is  in  full,  unless  renounced,  1162. 

Time  in  which  to  decide  which  better,  1162. 

(16)  To  creditor,  1162. 

A  legacy  on  consideration?  1144. 

Is  it  in  payment  of  the  decedent's  debt?  1162. 

Presumption,  many  exceptions,  1162. 

If  debt  postdates  will,  1163. 

Terms  of  will  may  determine,  1163,  1164. 

Executor's  right  of  retainer  abolished,  1163. 

Expressed  motive  may  make  it  additional,  1163. 

If  contingent  or  conditiohal,  1163. 

If  legacy  less  than  debt,  1163. 

If  debt  is  a  note,  current  account  or  unliquidated,  1163. 

If  debt  and  legacy  not  ejusdem  generis,  1163. 

Not  if  legacy  specific,  1163. 

(17)  To  debtor,  1164.    (See  Offset.) 

Informally  created,  1195. 

Reference  to  testator's  books,  1195. 

How  intent  to  forgive  shown,  1196.. 

Is  a  specific  legacy,  1139. 

Of  amount  of  debt,  1138,  1164. 

To  wife  of  debtor,  1164. 

To  daughter,  if  mortgage  on  which  her  husband  gave  bond,  1164. 

When  equivalent  to  offer  of  settlement,  1164. 

If  debtor  is  executor,  914,  915,  1164. 

Must  inventory  and  account  for  debt,  1164,  1195. 

Is  a  mere  specific  bequest,  1164. 

Not  valid  against  creditors,  1164. 

§  2673  quoted,  1196. 

Common-law  rule,  1164.  1 

The  presumption  in  such  case,  1165. 
Offset  of  debt  not  barred  by  statute,  1165. 

Cases  of  offset,  1165. 

(18)  To  siibscribiiig  witness. 

fiffect  on  probate  202  et  seg,  1165. 
Indispensability  of  testimony  the  test,  1165. 
Witness  can  take,  204. 

If  will  provable  without  him,  204,  1165.        ;. ; 
May  recover  against  devisees  or  legatees,  1165. 
Lapsed  and  void.     (See  Lapse.)  -,  ;,  •: 

Fall  into  residue,  when,  1198,  1200. 

Legatee:  See  Devisees  and  Legatees;  Legacy;  Payment  of  Legacies. 

Definition,  1138. 

Incorporated;  may  take  letters,  710. 

"Person  entitled  to"  legacy,  1138. 

Identity  of ^1138. 

Misnomer,  1138. 

Of  specific  legacy,  remedies,  1140. 

Not  accounting,  for  he  has  no  general'  interest  in  estate,  1140. 

But  replevin,  for  the  very  thing  bequeathed,  1140. 
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Legitimacy: 

Surrogate  may  pass  on,  90,  1425. 

Legitimatization : 

Statutes  permitting,  139. 

Straining  after,  in  passing  on  validity  of  marriage,  149. 

'  Letter  Box:  See  Post  Office. 

Letters: 

Correspondence,  etc,  not  salable  as  an  asset,  896. 

Letters  Generally:  Part  IV,  pp.  660  et  seq.    See  subheads  below;  also  see 
heading  of  each  office.    See  Revocation. 

Discussion  generalized  under  Act  of  1914,  560. 

a.  Office  and  estate  of  various  functionaries,  560. 

b.  Procedure  in  re  obtaining  letters,  etc.,  560. 

c.  Administration  treated  under  specific  heads  separately  later,  560. 

A.  See  headings,  e.  g.,  Executors;  Administrators  and  so  on. 

B.  See  679  et  seq. 

Requisites:  identical  in  all  letters,  679. 
In  name  of  people,  679. 

of  Surrogate  granting  them,  679. 
Signed  and  sealed,  679.     (See  Limited  Letters  below.) 
Form  and  fwmalilies: 

Usually  officially  prepared,  679. 
Recitals  depend  on  nature  of  administration,  679. 

Precedents;  with  differentiating  clauses,  679  et  seq.    See  specific  heads  below,  for 
specific  references. 
Evidentiary  value  of,  685. 
§  2560  governs,  685. 

Conclusive  re  authority  of  recipient,  685. 
Subject  to  right  and  course  of  appeal,  685. 
Priority,  where  different  letters  issue,  685-687. 
§  2561  governs,  685. 

Effect  of  acts  done  bona  fide  by  other  recipient,  685,  686,  687. 
,  Of  claim  to  letters  c.  t.  a.,  709,  715  et  seq. 

(See  under  specific  heads  as  to  priority.) 
Collateral  attack  on  letters,  686. 

If  jurisdictionally  invalid,  686. 
Disability  of  recipient,  when  obviated,  687. 

Supplementary  letters;  687. 
Competency  or  Capacity  op  Recipient,  688. 

Disqualifications  both  statutory  and  discretionary  specified,  688. 
Applicable  to  all  types  of  trust  officers,  688. 
Under  §  2564,  688. 

Absolute  inoomffetency,  688,  696,  700. 
Relative  incompetency,  688. 
,,  •  M, .      rRemovable  bygiving^bond,  688,  696. 

Discretionary  refusal  by  Surrogate,  688. 
For  reasons  in  §  2565,  658. 
Grounds  for  Rejecting  apphcant,  discussed:  (See  similar  discussion  sub  Revoca- 
tion OF  Letters,  pp.  761  et  seq.) 

And  passing  to  one  of  inferior  priority,^  688. 
1.  Illiteracy,  689,  764. 

How  test  appliedj  689. 
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2.  Ideniily,  689. 

3.  Minority,  689. 

When  guardian  may  receive,  690. 

4.  Incompetency,  i.  e.,  Junacy,  etci,  690<  ^ 

5.  Death,  right  of  representative  to  take,  690. 

Development  of  this  rule,  690. 

6.  Alienage,  691. 

Plus  non-residence,  691. 

7.  Felony,  691. 

"^  Effect  of  pardon,  691,  716. 

Proof  of  conviction,  692. 

Charge  of  murdering  testator,  693,  694. 
Procedure  on  apphcation  for  letters^  Part  IV,  Chap.  Ill,  703  etseg.  • 
See  also  under  each  kind  of  letters.  -i.    .i; 

8.  Incompetent  by  reason  of  drunkenness,  dishonesty,  impiQvidence  or  want 

of  understanding,  688,  692  el  seq.,  768,  769. 
a^  Drunkenness,  693,  695,  696,  769. 

b.  Dishonesty:     ^  ; 

Gambling^  692,  701. 

Murder,  694. 

Personal  profiting  by  trust,  769.    , 

c.  Improvidence: 

What  term  means,  692,  696,  701. 
Bankruptcy,  696. 
'        Meaning  of  adequate  security,  702. 

d.  Want  of  understanding,  689-716. 
Objections  on  these  Gbounds;  and  how  obviated,, 696  et  seqi 

Verified  and  specific,  101,  102,  696. 

Verified  under  §  2519,  101,  697. 

Specific  under  §  2566,  696,  697. 

When  obviated  by  proffering  official  bond,  696. 

Two  cases  prescribed,  696. 
Who  may  file  the  objection,  697. 
Effect  as  a  stay,  697. 
Status  of  objectant  to  be  passed' on,  697. 
Precedent  for  objections,  697. 

for  answer  thereto,  697. 
for  order  for  inquiryj  with  Stay,  698. 
for  order  disposing  of  objections,  698. 
How  the  issue  is  to  be  tried  and  disposed,  of,  699. 

No  physical  examination  under  §  873,  699. 
General  rule  as  to  enforcing  these  disabilities,  700. 
Legislative  intent,  700,  701. 
Effect  of  will,  directing  no  bond  be  requiredj  701. 
Effect  of  having  once  renounced,  705.-  t 
Letters  of  Admiiiistration  c.  t.  a:  Part  IV.   See  Letters  Oetierally;  Receiver 
also. 
Practice: 

Appointed  if  executor  never  qualifies,  576. 
Or  will  names  npne,  576. 
Or  power  to  appoint  fails,  576. 
Rather  than  de  bonis  non,  582-584. 
Is  similar  to  that  for  general  letters,  709,  712,  ' 
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But  differs  as  to  bond  required,  713. 
Letters;  formalities  generally;  679. 
Specific  enabling  clause,  683. 

Capacity  to  receive.    (See  Letters  Generally  «m6  Objections,  etc.) 
Priority  of  right  ubder  §  2603,  709,  715  et  seq. 
To  be  read  with  §  2588,  716. 
Persons  in"^same  class,  717. 
Renunciation  of  priority,  709-710. 
Six  cases  when  appointment  proper,  710-711. 
Intestacy  of  person  vs.  intestacy  of  property,  711. 
Who  may  apply,  711. 

This  does  not  mean  who  may  receive,  711. 
What  confers  jurisdiction,  711,  712. 

There  must  be  assets  still  requiring  administration,  712. 
When  proper  as  against  an  ancillary  proceeding,  712. 
Petition  now  essential,  713. 

What  notice  required,  709,  713,  715. 
Form  of  petition,  714. 
Oath  similar  to  administrator's,  715. 
Petitioner  may  take,  or  have  to  take,  letters,  715. 
Letters  vacated  if  erroneously  issued,  716,  719,  720. 
Representative  of  one  entitled,  717.  '  ■ 
Miscellaneous  cases  as  to  right  to  letters,  717. 

Joining  third  party  in  administration,  720.  v 

The  OrpicE,  its  nature  and  scope,  575  et  seq. 

Resembles  executor's,  rather  than  administrator's,  576,  577. 
Will  controls  him  in  administering,  576. 
Contrasted  with  administrator  de  bonis  nan,  581,  582. 
When  c.  t.  a.  proper,  582-584: 
The  Officer — ^his  duty  and  powers: 
Duties:  ' '  ' 

To  give  bond,  576. 

To  complete  predecessor's  doings,  576. 
To  compel  his  estate  to  surrender  trust  assets,.  576;  579. 

Limits  re  rents  foreign  Jeal  estate,  576,  577. 
To  account  himself,  577. 
To  perform  the  will,  577  et  seq. 
Powers:  - 

To  execute  discretionary  powers  given  predecessor,  574,  575,  576,  711. 
t;\3')3.I   ■_'=•  8 In  proQeediJig.!'*,;  absconding  predecessor,  ,577,, ,:..  ,  ;, 

vs.  estate  of  deceased  predecessor,  577,  579 
In  prosecuting  actions  begun  by  predecessor,  577. 
Under  §  2695  sam^  as  if  named  in  the  will,  577. 
Unless  will  expressly  otherwise  provides,  577. 
Various  illustrative  cases,  578-579. 
Hej^,nqt,li3,blefof,rftiscoind,\ict  of  predecessor,  578. 
But  it  gives  him  no  license  to  do  likewise,  578, 
Effect  of  appeal  from -decree  .apppinting,  685. 

Letters  of  Administration:  See  Administrator;  Letters  Generally. 

In  province  of  N.  Y.,  5,  6,  7.    (See  Prerogative  Courts.) 
Term  in  Code  includes  temporary  letters;  29.  .      ' 

How  grew  up,  579-580.  -J' 
Intestacy  a  prerequisite,  how  shown.    (See  Intestacy.) 
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Of  person  vs.  of  property,  580. 

Executor's  power  re  unbequeathed  residue,  581. 
Who  may  apply: 

Cannot  do  so  per  attorney  in  fact,  598,  615,  616. 

Right  is  personal,  without  power  of  substitution,  616. 

Widow — on  denial  of  probate,  her  right,  649. 

Capacity  to  receive,  687-697. 
Priority  of  right  "to;  statutory,  720-721. 

Under  §  2588,  720-721. 

Controlling  Surrogate,  72L 

If  applicant  show  his  right,  721. 

And  disabilities  do  not  present  themselves,  721. 

Cases  analyzed  under  various  classes  of  priority,  721-729. 

Wife  or  widow,  721-722. 

Husband,  722-723. 

ChQdren,  723-724. 

Father  and  mother,  724. 

Public  administrator,  724,  725,  726,  727. 

Next  of  kin  entitled  to  share,  724-727. 

Representative  of  sole  legatee^  726. 

Effect  of  minority,  727. 

of  consents  or  waivers,  721,  727. 

Among  persons  of  same  class,  727-729. 

Creditors,  729. 

Men  over  women,  721,  727. 

Whole  blood  over  half  blood,  721,  727,  728. 

Unmarried  over  married  women,  721,  727,  728. 
Pbocedure  in  Applying  fob:  729  et  seq. 

Petition  always  governed  by  §  2521,  729. 

By  whom  it  may  be  presented,  729.  .   , 

Intestacy  must  be  shown,  729.    (See  Intestate,  580.) 

When  citation  necessary,  729,  730. 

If  issued,  what  done  on  return  thereof,  730. 
Optional  to  cite  non-residents,  730.. 
Renunciations  of  prior  right,  730. 

Precedent  for  petition,  730-731. 

Oath,  732. 

Designation  of  clerk,  for  service  of  process,  732. 
Under  §  2565,  732. 
Letters  of  Administration  de  Bonis  Non:   Part  IV,  Chap.  II:   See  Letters 
Generally. 
Definition  and  illustration,  681. 
Contrasted  with  administrator  c.  t.  a.,  581,  582,  583. 
Not  to  be  used  re  successor  to  executor,  581. 
Code  provision,  582. 
Where  several  original  administrators,  death  of  one  no  occasion  for,  582. 

Only  if  all  die,  or  are  removed,  etc.,  582. 

Successor  only  under  §  2563,  if  will  so  require,'  582. 
Theory  of,  based  on  an  unadministered  estate,  582. 
Originally  named  by  the  ordinary,  582,  583. 
Now  the  right  to  appointment  fixed  by  statute^  583. 

Same  as  priority  of  right  to  administration,  584. 
What  Surrogate  to  act,  584. 
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Powers  and  duties:  584-586. 

Similar tohis predecessor's,  584. 
Whose  administration  lie  continues,  584. 
And  his  appointment  does  not  enlarge  time  limitations,  584.  ' 
Effect  of  predecessor's  laches,  584,  585. 
But  he  has  individual  discretion,  585. 
May  reconsider  certain  acts  done,  585. 
He  may  compel  accounting  re  trust  estate,  585. 
His  powers  extend  to  settling  up  the  trust,  585. 
Procedure  in  applying  for  letters: 

Practice  same  as  in  intestacy,  744. 

Except  penalty  of  bond  required,  582,  583,  744. 

Precedent  for  petition,  745. 

Decree,  recitals  therein,  745. 

Security;  qualifying. 

Code  provision,  582.    (See  Official  Bond.) 
Letters  of  Ancillary  Administration:  Part  IV,  686  et  seq.:  See  American  Citi- 
zens; Foreign  Representative. 
Act  provides  for  giving  proper  effect  here  to  foreign  letters,  586. 
Whole  matter  statutory,  586. 
But  practice  is  ancient,  586. 
Status  of  foreign  representatives'  before  1911,  587. 
When  §  1836a  enacted,  587.  / 

Enabling  them  to  sue  and  be  stied,  587,  591.  i    ' 

Code  prerequisites,  687. 
But  ancillary  letters  are  a  step  further,  586. 
Definition  of,  586. 
Purposes  of,  587. 

State  law  governs  control  and  management  of  estate,  589. 
What  law  governs  disposition,  after  paying  creditors  here,  588,  589. 
If  realty,  N.  Y.  Law,  588. 

If  personalty,  law  of  decedent's  residence,  588,  589. 
Principal  and  ancillary  administration  contrasted,  589. 
Ancillary  is  auxiliary,  secondary,  subordinate,  586,  589. 
\        What  can  be  done  before  remitting,  590. 
Deals  only  with  local  assets,'  590. 
How  to  acquire  local  representative  Status,  591,  592. 
By  compliance  with  §  2695,  591. 
Rights,  duties,  powers,  591,  592. 

Similar  to  those  of  local  representative  under  §  2636,  592. 
Except  in  particulars  therein  noted,  592. 
■     I.  Ancillary  to  Foreign  Probate,  592. 

Facts  re  which  to  "satisfy"  Surrogate,  592. 
That  such  probate  was  in  fact  had,  592. 
Of  a  will  of  personalty,  592. 

In  the  proper  domiciliary  court  of  testator's  residence,  592,  595. 
Such  non-residence  a  jurisdictional  fact,  597,  734. 
Referable,  if  put  in  issue,  597. 
Will  need  not  correspond  to  our  statute,  592. 
Probate  need  not  conform  to  our  rules,  592. 
Petition,  formaUties,  '592,  733-734. 
Jurisdiction  depends  on  property  here,  593. 
And  on  there  beitig  local  creditors,  593. 
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Primary  purpose  to  protect  such  creditors,  593. 
So  it  petition  fails  to  allege  indebtedness,  defective,  593,  594. 
But  not  to  be  collaterally  attacked,  693,  594. 
Proof  of  the  foreign  probate. 
Authentication  of  the  record,  highly  technical,  594. 

Under  §  45,  Dec.  Est.  Law,  594,  595.  > 

Minuteness  of  "exemplification,"  595,  596. 

But  genuineness  and  validity  of  will  not  to  be  determined  here,  595. 
Case  where  not  yet  actually  issued,  735. 
Cases  where  administration  need  not  be  ancillary,  596,  597. 
Where  will  probatable  here,  under  §§  23-25,  Dec.  Est.  Law,  596. 
Possibility  thus  of  two  original  or  independent  administrations,  597. 
II.  Ancillary  to  Foreign  Administration,  597. 
Code  provisions  §  2630,  597. 

Two  exceptions  prescribed,  597,  598. 
Applicant's  attorney  in  fact  may  receive,  598,  734. 
Provided  the  power  is  specific  and  adequate,  599. 

III.  Who  may  receive  letters,  600. 

Code  provisions,  600. 
Priority  of  right  discussed,  600. 
To  attorney  in  fact,  598,  734. 

IV.  Relation  to  domiciliary  representative,  601.     ; 

Duty  to  transmit  assets,  601. 
Subject  to  Surrogate's  control,  601. 
How  control  manifested,  601. 
Directions  to  pay  creditors  here,  601. 
Or  even  legatees  or  next  of  kin,  601. 
Code  provisions,  601. 

As  to  creditors,  rule  is  to  work  equality,  602. 
Surrogate's  control  discretionary,  602^ 
If  not  exercised,  assets  must  be  transmitted,  601,  602,  603. 
V.  Accountability,  603. 

To  N.  Y.  Surrogate,  603. 
At  any  time,  603. 
But  only  for  assets  here,  603,  604. 
And  only  so  far  as  protects  local  rights,  603. 
Transmitted  assets  to  be  credited  him,  603. 
Validity  of  legacy  tested  by  domiciliary  law,  603. 
VI.  Rights  and  duties: 

To  collect  and  receive  debts,  736. 

To  reduce  assets  to  possession,  736. 

No  trust  powers  possessed,  604. 

Duty  to  transmit,  obligatory  even  on  Surrogate,  604. 

Under  letters  here,  determine  with  original  letters,  604. 

If  they  end,  ancillary  powers  at  once  cease,  604,  605. 

Without  formal  revocation,  604. 

Unless  merely  to  disencumber  records,  605. 
Nature  of  control  by  domiciliary  court,  605. 

In  comity  cooperating  with  N.  Y.  court,  605. 
To  produce  equality,  605. 
Illustration  of  exceptional  case,  605-606. 
No  right  to  pledge  assets,  606. 
The  N:  Y.  transfer  tax,  611. 
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Notice  of  appointment  desired  given  to  county  treasurer  or  comptroller, 

611,735. 
VII.  Letters;  general  requisities,  679. 
Specific  recitals,  683. 
Procedure  on  application,  732  et  seq. 
Petition: 

[Always  refer  to  §  2521.] 

Provisions  of  §  2632,  732. 

Precedent,  733--734. 

Particular  contents  under  transfer  tax  law,  1077. 
Whom  to  cite,  732. 

Effect  of  §  2510,  subd.  3,  a.  b.  c,  733. 

State  comptroller  (re  transfer  tax),  735,  1077. 
Hearing,  733. 

Proving  amount  of  debts,  735. 

Issues  determinable,  736. 
Security  requisite,  733.    (See  Official  Bond.) 

Based  on  amount  of  debts,  733. 

If  not  known  on  amount  of  assets,  735. 

History  of  rule  reviewed,  736  et  seq. 
The  decree,  738  et  seq.  "        ,  > 

Special  recitals,  738. 

Provisions  as  to  transmitting  assets,  739. 

Or  restraining  same,  739. 

As  to  pro  rata  distribution,  739. 

Letters  of  Guardianship:  See  Guardian. 

Letters  of  Temporary  Administration:  Part  IV,  Chap.  Hj  646  et  seq.:  See 
Letters  Generally. 

The  Office;  its  object  and  scope,  646. 
Definition,  646. 
In  one  sense,  a  receiver,  646. 
But  with  a  difference,  646. 
English  law  recognizes  three  kinds,  646. 
We  have  two — pendente  lite,  and  durante  absentia,  646. 
Prior  to  Code 'called  special  administrators,  and  collectors,  646.      ; ,' 
Powers  regulated  by  Rev.  Stat.,  646. 

Limits  of  such  powers,  654. 
§  2596  now  provides  the  two  cases,  647. 
Delay,  disappearance,  647. 
Letters — ^requisites  generally^  679.     , 

Recitals  and  enabling  clause,  683-684. 
Sukhogate's  Power:  v 

Discretidiiary,  647.  ;  : 

Conditions  evoking  its  exercise,  647. 
Supreme  Court  not  to  interfere,  647. 
As  by  writ  of  prohibition,  647. 
May  review  in  due  course  of  appeal,  647. 
Choice  of  appointee: 
Proper 'to'  appoint  an  executor  if  competent,  648. 

And  not  involved  vitally  in  the  pending  litigation,  648. 
As  one  accused  of  undue  influence,  648,  649. 
Though  such  objection  not  conclusive,  649. 
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Discretion  to  refuse  to  appoint  chief  beneficiary  iin  contested  will,  648. 

May  select  any  person  competent  to  act  as  executor,  648. 

Economy  effected  in  selecting  the  executor,  648,  649.    .  ! '  / 

When  permanent  administrator  instead,  649. 

When  probate  denied,  and  appeal,  649,  650. 

As  against  probate  granted  and  appeal,  649.  ^ 

Not  divested  by  transfer  of  trial  of  probate  issues,  650.   ' 
Delay:  Not  every  delay  a  warrant,  650,  741,  747. 

May  not  cause  harm  or  inconvenien6e,'650. 

Or  Surrogate  may  have  no  power,  650-651. 

Probable  loss,  induces  exercise  of  power,  651. 

Independent  proceeding  therefor,  when,"  651. 

"For  any  cause,"  cases  interpretingi  652. 

Effect  of  appeal  as,  652. 
Supposed  Death,  etc.,  652. 

Presumption  built  upon  weaker  premise,  652. 

Since  object,  preservation  of  assets,  652l 
Effect  on  letters  of  proof  that  absentee  was  alive,  653. 

Not  void,  acts  done  protectedj  653y  655.  < 

Fact  of  death  not  to  be  found,  653'.  " 
"Reasonable  ground  to  suppose,"  etc.,  653. 
Powers  and  Duties,  653. 
Statutory,  §  2597,  653-654. 
TReduce  assets  to  possession,  653. 
Secure  and  preserve  them,  653.  ' 

Collect  choses  in  action,  653,  657. 
Sue  and  be  sued,  653,  658. 
Xatter,  by  leave  of  Surrogate,  653,  658. 
Former  for  three  purposes  above,  654,  657. 
Selling,  by  leave  of  Surrogate,  654. 
Pajfments  he  may  make,  by  like  leave,  654. 

Funeral  expenses,  654. 

Administrative  expenses,  654.  f 

Referee's  and  stenographer's  fees  on  contest,  654,  657.  ' 

Legacy  or  share,  partial,  etc.,  654. 
All  subject  to  fuildamental  idea,  of  preserving,  not  administering,  the  estate, 

654. 
Contrast  to  limited  powers  of  "collectors,!'  654. 
May  now  pay  debts  of  decedents,  654,  658,  659. 

May  pubUsh  notice  to  creditors,  658.     ■ 

And  when  complete,  get  leave  of  Surrogate  to  pay,  659. 
In  whole,  or  in  part,  659. 
If  assets  exceed  the  debts,  658,  659/ 

Issues  on  claims  to  be  reserved  until  the  accounting,  .659.        :  i ! 
Deposit  of  moneys,  655.  :  i/ i  . 

Accountability  of  depositaries,  655.   V 
Must  account,  and  for  what,  655.    (See  Accounting.) 

Trust  company  interest;  655.  ..^  ■ 

Rate  surcharged  on  undeposited  moneys,  655,  656. 

Can  retain,  undeposited,  moneys  for  current  expense,  656. 
May,  by  leave;  continue  the  business,  656i 

Extra  compensation  therefor,  664. 
May  retain,  and  pay,  counsel,' 657. 
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But  not  foi"  every  purpose,  658. 
Pay  the  transfer  tax  to  save  penalties,  659,  66Q. 

Doubt  as  to  "absence"  cases,  660. 

Since  tax  conditioned  by  "fact  of  death,"  660. 
.    Relation  to  realty: 

Surrogate  may  confer  power,  660. 

Under  §  2600,  660,  661. 

Rents  paid  into  court,  660. 
Provision  for  family -of  absentee,  660,  661. 

Proof  prerequisite  under  Code,  661. 
How  long  to  act,  662,  779. 

Two  situations,  662,  663. 

Once  office  ended,  not  revived,  753. 
Procedure  in  Applying  for,  739  et  seq. 

Assimilated  to  general  administration,  739. 
But  some  distinctive  features,  739. 
Thus  notices  specially  covered  by  §  2602,  739. 
The  two  cases  discussed: 

A.  Ca^es  of  delay,  740. 

Application  in  the  pending  proceeding,  if  any,  740. 
If  not,  then  by  petition  and  citation,  740. 
Importance  of  showing  delay,  740. 

And  prejudicial  delay,  740,  753. 
Situation  under  §  2591  not  "delay,"  741,  747. 

i.  e.,  delay  incident  to  ascertain  number  of  creditors,  741. 
Precedent  for  notice  of  motion,  741. 

of  affidavit  underlying  same,  741. 
of  order,  742-743. 
Note  clauses,  directory,  etc.,  743. 

Application  to  inspect  papers,  etc.,  743. 

B.  CaSes  of  disappearance,  740. 

Application  by  petition,  etc.,  740. 

Precedent  for  petition,  743. 

On  return  day,  proof  of  disappearance,  744. 

And  of  competency  of  person  to  be  appointed,  744. 

Order  for  letters,  744. 
Who  may  apply: 

§  2596  governs,  647. 
Creditor,  647. 
Person  interested,  647. 
County  treasurer,  741,  744i 

Letters  Rogatory :  See  Commission.  ' 

Power  to  issue,  91,  205  et  seq. 

Letters  Testamentary:  Part  IV,  Chap.  II.:  See  also  Executors  and  Adminis- 
trators; Letters  Generally. 
Under  wills  proved  in  British  courts,  375. 

Code  provisions,  375: 
Definition  of,  560,  561. 

Are  authenticated  evidence  of  executor's  title,!  382,  562. 
Court's  power  to  withhold,  561. 
Depend  on  probate,  561. 
And  survival  or  willingness  to  serve,  of  person  named,  561. 
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Letters  Testamentary — continued.  ■      ,    ■  Kni-.-I 

If  he  die  or  renounce,  then  administration  c.  t.  a.,  661.    , 
Will,  not  letters,  source  of  authority,  561. 
Give  executor  his  status,  562. 
To  one  named  "by  the  tenor,"  564. 

Or  under  power  to  appoint,  565.  ,; 

Precedent  or  form  for,  679. 

References  to  statutes  affecting  the  recipient  in  his  trusts,  680-683. 
Capacity  to  receive,  687  et  seq.    (See  Letters  Generally.) 
Objections,  nature,  and  how  to  urge.     (See  Letters  Generally.) 

Obviated  by  giving  bond.     (See  Letters  Generally.)  , 
Testator  may  direct  that  no  bond  be  required,  701. 

Effect  of  such  direction,  701. 
What  is  meant  by  adequate  security,  702. 
Proceeding  for,  not  independent,  703. 
But  incidental  to  probate,  703. 
Notice,  entitled  in  probate,  of  the  situation,  703. 
Thus  giving  opportunity  to  object,  703. 
When  these  letters  may  issue,  703. 
To  person  entitled,  703. 
If  competent,  703. 
And  who  qualifies,  703,  704,  708. 
Case  of  contingent  appointment,  703. 
Of  appointment  under  power,  703. 
Renunciation  of,  705. 

Code  provisions,  705. 
Retracting  same,  705. 

Precedent  for,  706. 
Should  be  written,  705. 

Effect  of  oral,  in  open  court,  705. 
Permitting  retraction  discretionary,  705,  706. 
Precedent  for,  706. 

Affidavit  of  identity,  706. 
Contrasted  with  resignation,  707. 
Qualifying,  a  prerequisite,  708,  746. 

To  be  promptly  done,  704,  705,  708. 
May  lose  office  by  failure,  708. 
Be  "deemed  to  have  renounced,"  709. 
Code  provisions,  708,  709. 

Lien:  See  Transfer  Tax. 

Of  attorney,  157  et  seq.    (See  Attorney.) 
Of  decree,  when  docketed  under  §  2551,  222. 
Same  as  of  judgment,  222. 
Necessity  of  levy,  223. 
Against  what  property,  222. 
Not  of  the  decedent,  223,  231. 
But  of  persons  against  whom  docketed,  223,  231.      ■> 

So  may  run  individually,  and  not  representatively,  231. 
How  suspended  or  discharged,  222. 
As  if  it  were  of  a  judgment,  222. 
By  Supreme  Court,  224. 

Life  Insurance :  See  Insurance. 
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Life  Tenant:  See  Legacy,  sub  Life  Estate. 

' " ' '  WHeiii'  entitled  -to  possession  'of  Corpus,  1 149-1 150. 
On  security,  1150. 

Rights  »s:rem8tinderman,  1180,  1152,  1153,  1154. 
Right'to  use  br«onsUme,  1150,  1154. 
A  power  rather  than  an  ownership,  1150. 
Gifts  over,  repugnancy,  1130.  '    ' 
By  implication,  1151-1152. 
Right  to  what  dividends,  1152. 
Rights  against  trustee,  1153. 

To  disclosure  of  nature  of  trust  fund,  1153. 

Its  value  and  productiveness,  1153. 
May  become  trustee,  when,  1153. 
Transfer  tax,  1136. 

Amortized  and  repaid  to  ptrincipal,  1136. 

Limitations  of  Time:  See  Statute  of  Limitation;  Time. 

Running  of  statute  an  issuable  fact,  166. 

And  so  referable  to  "take  and  report,"  166. 
Short  statute  on  disputed  claims,  164. 
Effect  of  on  adm'r  de  bonis  non,  585,  586. 

Who  merely  continues  predecessor's  administration,  584,  585. 
How  computed,  where  successive  letters  issue,  687. 

Exceptions  to  rule  in  §  2562,  687. 

Limited  Letters :  See  NegKgent  Killing. 

Being  letters  ad  rem,  or  ad  litem,  672. 
^Formerly  restricted  to  actions  for  negligent  killing,  672. 
■"  '     Now  to  an  executor  "when'  a  right  of  action  exists,  672. 
To  an  administrator  in  like  case,  672. 
To  a  general  guardian  under  §§  2650  and  2559,  672. 
§  2592  as  to  representatives,  672. 
Bond  limited  or  deferred,  673. 
Letters  limited  to  suing,  673. 

Forbidding  compromise  or  collection,  673. 
Until  order  of  court,  and  further  security,  673,  675. 
Action  to  be  prosecuted  may  have  been  one  in  decedent's  favor,  673. 
Or  pending  at  his  death,  673. 
Limitations  discretionary,  673. 
E^dr' Siirfbga.^^  has  power'to  control  representatives,  58,  673. 

■'  'And  may  do  so  in  limine,  673. 
Letters  to  sue,  no  power  to  issue  execution,  673. 
Settlement,  when  letters'so  limited,  does  not  protect,  674. 

Letters  may  issue  to  an  administrator  ad  litem,  though  there  be  an  executor  in  office, 
674,  676,  678. 
If  latter  decline  to  bring  the  action,  674,  676. 
Under  §  1902,  674,  676. 
Probable  amount  of  recovery  may  be  only  asset,  674.  ^ 

On  which  to  base  jurisdiction,  674. 
Effect  of  lex  loci  mortis,  674.  ^  ' ' 
If  no  other  asset  exist,  674. 
On  Right  of  Action: 

"By  special  provision  of  law,"  674. 

Where  penalty  of  bond  not  presently  fixable,  674. 
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Limited  Letters— contoued.  ,.,  ; 

Limitation  letters = consideration  for  no  bond  or  for  deferring  lit?  requjl'^iaent, 
674. 
Until  recovery  or  likelihood  of  settliem^nt,  675. 
Restriction  re  cause  of  action  does  not  affect  balance  pf  adiui^istration,  €75. 

i.  e.,  of  other  assets,  675. 
Application  later  to  enforce  the  judgment,  675. 
Petition,  etc.,  675. 
Revocation-  of  restriction,  675. 
Prescribing  penalty  of  bond,  675. 
Rigidity  of  limitations  in  such  letters,  676. 
Code  sections  applicable  to  these  letters,  675. 
In  common  with  aU  letters,  675. 
On  Degree  of  Control,  676. 

As  by  deposit  of  securities  to  reduce  bond,  676. 
Provisions  of  §  2595,  676. 
Op  Guardianship.    (See  General  Guardian,  749.)^ 

Lineal  Relatives:  See  Distribution  and  Descent. 

Liquidation:  See  Partnership. 

Literary  Institutions:  See  Transfer  Tax. 

Loan :  See  Testamentary  Trustee,  sub  Investments. 

On  personal  security,  943. 

Lodging  House  Keeper:  See  Public  Administratpr. 
Loss :  See  Accounting,  sub  Surcharge. 

Lost  or  Destroyed  Will:  See  (as  to  Supreme  Court)  Action,  sub  to  Establish 
Will. 

Power  formerly  exclusively  in  Chancery,  21. 

In  1870  conferred  on  Surrogates,  71. 

Where  such  will  itself  revoked  another;  effect;  evidence,  343. 

Proo/ o/,  before  Surrogate.    (See  also,  505,  506.) 

Code  provision,  412. 

Power  wholly  statutory,  412. 

So  is  procedure,  proof,  etc.,  412. 
§§  1861  and  1865  govern,  412. 

Rules  summarized,  four  in  number,  412. 

WiU  must  have  been  in  existence  at  testator's  death,  413,  414,  415,  5Q9., 
Or  have  been  fratidulenlly  destroyed  in  his  lifetime,  413,  415,  509. 

Its  provisions  clearly  established,  413,  509. 

By  at  least  two  credible  witnesses,  413,  509,  511. 
Ordinary -probate  rules  not  to  be  relaxed,  413,  508. 
Contents  to  be  substantially  shown,  413,  414. 

Not  in  ipsis  verbis,  413. 

But  all  by  both  witnesses,  414,  611. 

Not  some  by  one,  and  rest  by  other,  414,  511. 

Not  by  declarations  of  decedent,  414. 
When  presumed  to  have  been  revoked,  413,  513. 

How  presumption  overcome,  413,  414. 
Burden  of  proof  on  proponent,  415. 
Due  execution  to  be  clearly  shown,  415. 
Issues;  six  points  to  cover,  415. 
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Lost  or  Destroyed  Will — continued. 
Holographs,  416. 
Codicil  to,  or  revocation  oLprovable  by  "any  legal  evidence,''  416,  509, 512. 

Lunatic :  Including  Insane  and  Incompetent  Persons : 
Always  to  be  protected  by  guardian  ad  litem,  126. 

Unless  committee  appears  and  proves  "no  adverse  interest,"  127. 
Service  on.    (See  Service.); 
Not  an  imbecile,  nor  an  idiot,  449. 
Imbecile  may  be  competent  enough  to  will,  449. 

Mail:  See  Post  Office:  Service. 

Maintenance:  See  General  Guardian,  etc. 
Of  infant;  power  equitable,  20. 

Man: 

Preferred  to  woman  in  administration,  721,  727. 
If  in  same  class  of  priority,  721,  727. 

Mandamus: 

Where  Surrogate  declines  to  decree  distribution,  261. 

Manslaughter: 

Of  decedent  by  beneficiary,  61,  1480. 

Margins:  See  Speculation. 

.Mariner:     See  Nimcupative. 

Wages  and  effects  of  foreign  seamen,  625. 
Consul  vs.  public  administrator,  625. 

Mark:  See  Probate,  sub  Contested;  Wills,  sub  Due  Execution. 

Testator  may  sign  by,  313  et  seq. 

^0  may  subscribing  witness,  329  et  seq.  ' 

Primarily  iFor  illiterate,  330. 

But  also  for  those  incapacitated,  330. 
e.  g.,  felon  on  finger,  330. 
Expert  cannot  test  by  comparison  with  a  standa,rd,  336.    (See  313,  334.) 

Marked  for  Decree:  See  Accounting. 

Marketable  Title:  See  Title. 

Marriage:  See  Divorce;  Widow;  Wife;  Guardian  in  Socage;  Woman. 

Surrogate  may  determine  validity,  90,  140,  719,  721,  722,  773. 

Effect  of  divorce  on  right  to  remarry,  149,  773. 

Effect  of  marriage  on  will..  tSee  Revocation,  sub  c  and  d.) 

Non-ceremonial  marriage,  355, 

Difficulty  of  fixing  its  date,  355,  358. 

As  part  performance  of  oral  antenuptial  agreement,  363. 

As  valid  consideration  of  written  antenuptial  agreement,  363. 

And  presumption  of  innocence,  372. 

Of  foster  parent,  852. 
Common  Law, 

Or  non-ceremonial,  355. 

Originating  in  illicit  relations,  355. 

Hard  to  ascertain  date  of  change,  355. 

e.  g.,  as  to  effect  in  revoking  will,  355. 

If  valid  in  State  of  donbicil,  may  give  status  h^e,  722. 

Presumptions  from  cohabitation,  358,  722. 
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Married  Women:  See  Widow;  Wife;  Woman. 

Rig&ts  of  guardianship,  1280. 

Estates  of,  distributable  how,  1479.  ' 

Husband's  rights  in,  1479. 

Marshalling  Assets:  See  Payment  of  Debts,  and  of  Legacy. 
Masses: 

Valid  and  invalid  modes  of  bequests  for,  534,  537. 
Mayor's  Court:  See  Courts. 

Medical  Attendant:  See  Expert;  Probate,  sub  Undue  Influence. 
Merger: 

Of  trust  companies,  is  either  dead,  as  trustee,  1256. 
Merits: 

Pleading  to,  vitiates  special  appearance,  114. 
Mingling  Estate  Funds: 

With  personal,  a  misdemeanor,  788,  935. 

Removal  the  penalty,  935. 

Surcharge  of  interest,  934,  935,  937. 

A  devastavit,  937. 

Minutes : 

When  witnesses  before  referee  to  sign,  166. 
Misconduct:  See  Revocation  of  Letters. 

Misdemeanor : 

Not  incapacity,  sub  §  2654,  688,  691. 

As  not  being  felony,  691. 

Failure  to  earmark  trust  deposits,  788,  935,  1303.  '  ' '  < 

Mistake :  See  Amei;dment. 

Surrogate's  power  to  cure  defects,  mistakes,  omissions,  irregularities,  96,  1()5. 

Mode:  See  Service. 

Modified  Security :  See  OfScial  Bond,  sub  of  Administrator. 

Monument:  See  Funeral  Expenses. 

Lien  upon,  for  its  cost,  995. 
Morphia:  See  Opium. 

Mortality  Tables:  See  Dower. 

CarUsle  Table,  1243. 
Mortgage :  See  Disposition  of  Decedent's  Realty.  \ 

No  subrogation  to  right  of  mortgagee  enforceable,  59. 

Of  interest  in  estate,  record  of  by  Surrogate,  147. 
Mother:  See  Guardian  in  Socage;  Distribution. 

Right  to  administer,  720,  724. 

Of  iUegitLmate,  724. 

Right  on  distribution,  1493. 

Right  as  guardian  in  socage,  1280. 
Mourning:  See  Funeral  Expenses. 

Murderer: 

Cannot  inherit  from  victim,  138. 

Right  to  receive  letters,  693-695. 

Surrogate's  power  to  determine  if  applicant  is,  694,  695. 

Semble  manslaughter  does  not  disentitle,  1480. 
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Mutual  Account: 

As  a  defense  to  Statute  of  Limitations,  978. 

What  is,  defined  by  §  386,  Code,  978. 

May  be  kept  by  either,  978. 

Need  not  be  entered  in  books,  978. 

Each  must  have  general  cognizance  of  both  accounts,  979. 

Mutual  Wills: 

Revocation  of,  rule  stated,  349,  365. 
Contract  to  make,  enforceable,  349:  ,    , . 

But  not  by  Surrogate,  349. 

Who  must  probate  a  revoking  will,  349. 

Remedy  of  other  testator  is  in;  'equity,  349.       ,     , 

Case  of  three  wills,  stated  to  be  irrevocable,  362. 

Distinction  between  the  contract  and  the  wUl,;  363-364. 

Evidence  of,  clear  and  convincing,  365. 
Presumption  of  no  undue  influence,  466. 

Mutually  Acknowledged  Relation  of  Parent : 

Entitles  child  to  certain  transfer  tax  exemption,  1051. 
Cases  discussed  as  to  how  relationship  arises,  1057. 
Name:  See  Unknown. 

Naturalization: 

Concurrent  jurisdiction,  83,  91. 
Neglect:  See  Exempt  Property. 
Negligence : 

Issue  of,  triable  on  accountings  when,  146. 
Negligence  in  Duty:  See  generally,  Accounting;  Revocation. 
Negligent  Killing:  See  Limited  Letters. 
Code  provisions,  674. 
Limitation  of  two  years,  674. 
Origin  in  Lord  Campbell's  Act,  674. 
Alienage  of  decedent  no  bar,  898.  "     ' 
Who  may  sue: 

Public  administrator,  620. 

Representative  of  estate,  674,  898. 

Or  extra  administrator  ad  litem,  674.   ) 
Amount  of  recovery,  677. 

Interest  added,  of  course,  677. 
Distribution  of  recovery,  677,  1498. 
§  1903  governs,  677,  1353. 
To  whom,  677. 

Subject  to  certain  deductions,  677,  898,  899. 
"Next  of  kin"  defined,  677,  1498. 

If  two  letters  outstanding,  how  deductions  adjusted,  678. 
Are  not  assets,  except  for  limited  purpose,  898. 
Surrogate  may  judicially  settle  the  accounts,  1353. 

Under,  §'2720„.1353.    , 

And  proceed  to  decree  thereupon,  1353. 
Case  cited  re  history  of , -the  statute,  1499. 

New  Trial:  See  Verdict. 

Motion  for: 

Code  provision,  178. 
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New  Tiial— continued. 

Fowler's  rule,  in  probate,  181,  185,:,    ■ 
Ketcham's  rule  in  probate,  183. 
Appellate  Division  may  grant,  287. 

New  York  City:  See  Public  Administrator. 

Newly  Discovered  Evidence:  See  Decrees  and  Orders  (opening)  New  Trial. 
When  receivable  by  Appellate  Division,  284. 

Newspaper:  See  Service,  sub  By  Publication. 

Next  Eventual  Estate :  See  Income. 

Next  of  Kin:  See  Distribution;  Letters;  Parties. 
Definition,  30,  141. 
Never  means  "heirs,"  141. 

Though  "heirs"  may  be  construed -to  mean  "next  of  kin,"  140. 

Judicial  interpretation,  143. 
Statute  of  Distribution  governs  each  case,  141. 

For  "party  purposes,"  141. 
Husband  included,  under  English  rule,  141. 

American  rule,  stated  by  Kent,  141. 
"Nearest  of  kin,"  141. 
Surviving  husband  or  wife,  142. 
How  ascertained,  142. 

Ecclesiastical  law  rule,  142. 

Common-law  nile,  142. 

Table  of  "degrees"  of  kinship,  143. 
Right  to  administer  discussed,  724-727. 

Under  §  2588,  720.    ■" 

Limited  by  words  "entitled  to  share,';  720,  724,; 
Creditor's  action  against.    (See  Creditor.) 

Non-ceremonial  Marriage:  See  Marriage. 

Non-Resident:  See  Alien;  Residence;  Transfer  Tax. 

Will  of,  when  provable,  72. 
Appearance  of,  effect,  113. 

Filing  proof  of  retainer,  113. 
As  appUcant  for  letters,  728. 
.    May  be  passed  over,  728. 
And  not  cited,  729. 
As  foster  parent,  855-856. 

Note,  Promissory: 

Where  an  asset,  83. 

Notice:  See  Index  of  Precedents. 

Of  Appeal.    {See  Apveai,,  sub  How  Taken.) 

Nunc  Pro  Tunc: 

Surrogate  may  enter  order,  66,  91,  250,  254. 

If  he  could  have  made  it  at  the  time  to  which  it  relates  back,  250. 

And  if  party  was  then  erdilled  to  it,  255. 

And  if  failure  duly  accounted  for  aild  excused,  255. 

When  may  appoint  guardian  a<2  2t<em,  129.  ^      ,, 

Effect  on  infant's  rights,  129. 
When  may  not,  131,  255.  ; 
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Nunc  Pro  Tunc — continued. 

Rule  succinctly  statedj  254r-255. 
Limitations  of,  discussed,  255. 
Acknowledgment,  133. 
Nuncupative  Will:  294  et  seq. 
An  unwritten  testament,  294. 
History  reviewed  in  decision  by  Kent,  294,  295. 
Definitions  of,  295. 

Derivation  a  nuncupando,  295. 

i.  e.,  naming  an  executor  orally,  295. 
Compared  to  donatio  causa  mortis,  295,  296. 
Essential  that  it  be  made  in  extremis,  295,  296. 

Not  originally  so,  295. 
Cases  now  limited  by  Statute,  295. 

(a)  Soldier,  on  actual  service,  295. 

Survival  of  old  Roman  privilege,  296. 
Inquiry  must  be,  was  testator  such,  296. 
Within  intent  of  statute,  297. 
Whole  military  service,  297. 

(b)  Mariner,  at  sea,  295. 

Inquiry  must  be  was  he  such,  296. 
Case  of  cook  on  steamship,  was  he  mariner,  296. 
.  Whole  naval  and  merchant  service,  297. 
"At  sea,"  where  tide  ebbs  and  flows,  297. 
In  port,  297. 
If  on  a  sea  voyage,  297. 
Evidence  sufficient  to  probate,  296. 
Of  "capacity,"  etc.,  296. 
The  witnesses  "to  the  tenor,"  402. 

Two,  and  no  less,  403. 
Opportunity  for  fraud  and  perjury,  297. 
Every  necessary  jurisdictional  fact,  297. 
Petition — nature  and  contents,  297. 

Need  not  aver  particular  language  of  will,  298. 
Citation: 

Must  give  notice  of  nature  of  will,  393. 
Oath: 

Surrogate  may  administer,  67,  68.  ' 

Also  clerk,  49. 

Oath  of  Office: 

By  temporary  Surrogate,  36,  37. 

By  executor,  administrator,  guardian,  testamentary  trustee,  704,  747, 

Code  provision,  704. 

Form  of;  704,  746. 

Before  whom  verified,  746, 
By  appraisers;  each  must  take,  879  and  n. 
Objections: 

Must  be  written,  101,  1409. 

Must  be  verified,  101,  1409. 

Should  be  specific,  697. 

Requisite  contents,  101,  102. , 

To  grant  of  letters,  696  et  seq.    (See  Letters  Generally.) 

When  obviated  by  bond,  791.    (See  Letters  Geneballx.) 
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Officers  and  Attendants:  See  Clerks.  ;     ■•'{ '>r.^j.\ 

Official  Bond:  Part  IV,  Chap.  V,  790  et  seq.:  See  also  Bond;  Limited  Letters. 

Early  development  of  remedy  by  action  Upon,  226,  228." 

As  a  means  of  obviating  objection  to  grant  of  letters,  688,' 696  et  seq. 

General  applicability  of  Art.  IV,  Title  2,  by  §  2587,  790.  ,        ,      ,  v; 

Op  Execotobs,  790  et  seq. 

Originally  not  exactible,  790. 

Now  requisite,  791. 

Testator  may  relieve  from  giving,  746. 

But,  in  certain  cases,  Surrogate!  may  exact,  746,  791. 

If  will  silent,  bond  must  be  given,  746,  791. 

On  sale  of  realty  to  pay  debts,  etc.,  746. 

Must  be  given  before  letters  issue,  792. 

General  requisites  same  as  in  intestacy,  q.  v.,  792. 
Except  as  to  pen'alty,  792. 
Which  takes  realty,  or  proceeds  into  account,  792. 

Compelling  giving  of  bond;  for  adequate  security,  799  et  seq. 

Right  to  indemnify  sureties,  801. 

But  not  by  pledge  of  assets,  801. 

Nor  divesting  title  to  same,  801.  ,- 

Effect,  if  nevertheless  this  be  done,  801. 

Proper  to  agree  for  deposit  and  joint  access  to  securities  or  money,  801. 

Countersignature  on  checks,  801. 
Of  Trustees: 

Status  now  like  executor,  746,  806. 

Will  may  dispense  with,  746,  806. 

If  not,  bond  required,  746. 

Trust  company,  exempt,  747. 

Each  trustee  stands  on  his  own  solvency,  807. 

Reduced  penalty  if  securities  deposited,  807. 
Op  Public  Administrators: 

A  general  bond,  not  one  in  eaeh  estate,  748. 
Op  Guardians: 

Before  letters  issue,  808.' 

Under  §  2650,  808. 

Exception,  now,  as  to  rule  requiring  all  to  give  bond,  748. 

$2000  (or  less)  involved.  Surrogate  may  dispense  with,  748. 
Under  a  joint  custody,  with  person  designated,  748. 
Formality  of  order,  768. 

Code  provisions,  749. 

§  2650  does  not  apply  to  cases  under  §  2739,  750. 

When,  guardian  of  the  person  must  give,  749-Y50,  8d8. 

Ancillary  guardians,  750,  129'^. 

By  wiU  or  deed,'  750,  810,  1317. 
Effect  of  will,  750,  810. 

When  receiving  distributive  share,  750,  809. 

Penalty,  on  what  based,  808. 

May  have  to  file  in  several  counties,  808. 

Liability  of  sureties,  809. 

Special  bond  for  proceeds  of  realty,  809. 

Under  §  2361  and  Rule  59,  809. 

Special  rule  as  to  guardian  of  person,  809-810, 
Surrogate's'  disciretidii,  810. '    i  ' 
Uiidef§  2652,  810. 


ANALYTICAL  INDEX  1765 

References- are  to  pages 

Official  Bond — continued. 
Op  Administrator  c.  t.  a.: 

Same  as  in  intestacy,  748,  803. 

Under  §  2605,  748. 
Reduced  penalty,  748,  804. 
Modified  security  under  §  2591,  803,  804. 
Op  Ancillary  Represent ativh: 

Amount  how  conditioned,  733,  735,  748,  805. 
On  amount  of  debts  hei-e,  733,  735,  748,  805. 
If  not  ascertained,  then  on  assets  here,  735,  805. 
History  of  rule,  736  et  seq. 

Otherwise  as  in  intestacy,  q.  v.  ■ 

Op  Administrator  de  bonis  non,  582,  744,  745. 

Based  on  amount  unadministered;  582,  583,  80S. 
Otherwise  as'in  intestacy,  q.  v.,  748. 
When  also  c.  t.  a.  realty  and  income  considered,  804. 
Op  Administrator  in  Intestacy: 
Must  always  give  bond,  747,  802. 
UnKss  sole  beneficiary,  747. 

Redilced  by  consent,  to  protect  creditors  merely,  747; 
See  below.  General  requiremenls  as  to  bond:  :    : ' 

General  application  to  all  fiduciaries  of  all  general  rules;  801-^02. 
Foreign  consuls  have  to  file  bond,  802. 

If  distributees  here,  802. 
Modified  security,  802  et  seq.     . 
As  when  asset  is  a  cause  of  action,  802. 
Or  upon  consents  under  §  2591,  803. 
Written,  acknowledged  and  filed,  803. 
Whereupon  notice  to  creditors  published,  803. 
Claims  when  presented  form  basis  for  penalty  of  bond,  803. 
Op  Temporary  Administrator: 
Same  as  in  intestacy,  748,  803. 
Under  §  2596,  740. 
Recital,  803. 
LiabiUty  of  sureties,  803. 
Op  Limited  Letters  holder,  747-748.  > 

Of  County  Treasurer: 

Under  §  2593,  615,  748  '' 

Compelling  a  bond,  as  condition  of  continimnce  in  office.      (See  Revocation  of 
Letters.)  .; 

By  executor,  799,  800.  ■ 

On  application  of  person  interested,  800.  ' ''; 

Having  a  real  interest,  800. 

And  showing' actual  risk,  if  bond  be  not  given,  800. 
Rule  as  to  where  trust  is  realty  in  form,  800. 
'    Penalty  based  on  rentals,  800. 
Discharge  op.    (See  811  et  seq.  also.) 
Two  classes  of  cases,  835. 
On  request  of  surety,  835. 

Practice  under  §  812,  835. 
Ending  in  final  judgment,  836. 
When  bond  is  functus,  836.    (See  Bond.) 

Practice  under  §  2586,  836.  - 

Where  time  limit  fixed  in  bond,'  836.  '    ' 
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GiiNERAii  Requirements  as  to  Bond: 

Set  forth  in  §  2591,  as  to  administratOp,'  747. 
Runs  to  the  People,  747,  831. 
Is  filed  with  Surrogate,  747. 

His  duty  concerning  it,  814. 
Joint  and  several,  by  two  or  more  sureties,  747,  802.  :  -■ 

Plus  the  principal,  747. 
Surety  company  =  two  sureties,  808-809." 
Under  §  811,  811. 
Conditioned  for  fidelity  and  obedience,  747,  797,  802.    (See  Effect  of,  below.) 
Penalty  fixed  by  Surrogate,  747,  802. 

How  ascertained,  by  examinaition,  etc.,  747,  802. 

Not  less  than  value  of  decedent's  personalty,  747. 

Plus  probable  amount  recovery  Under  right  of  action,  747,  802. 

Modifi«i  security  in  such  case,  802. 
K  principal  entitled  to  whole  estate,  two  courses,  747. 
Dispense  with  bond,  747,  802. 
Or  fix  penalty  merely  to  protect  creditors,  747,  802. 
May  be  reduced  by  consent  when,  747.  ' 

Reducing  penalty  by  leave  of  Surrogate,  792. 
By  deposit  of  trust  securities,  792-t93. 
With  certain  officials  or  depositaries,  793. 
Security  how  withdrawn,  later,  793. 
Income,  meanwhile,  how  collected,  793,  795re. 
LiabUity  and  compensation  of  depositary,  655,  793. 
Procedure: 

Petition,  nature  and  contentSj:  793-794. 
When  may  be  merged  in  original  petition,  794re. 
■     As  when  application  is  before  letters,  794?i. 
Order  directing  deposit,  794. 
Restraining  clause,  795. 
Service  on  depositary,  795. 
Receipt  from  depositary,  795. 
Applies  to  all  fiduciaries,  804. 
Genbeal  Fobm  of  Bond,  795-796,  802. . 
Certificate  of  identity,  796. 
Affidavit  of  sufficiency,  796. 
,,     Except  by  surety  company,  796ri. 
Must  be  approved,  filed,  recorded,  796,  814. 
Approval  by  designated  clerk,  797,  814. 
Efect  of  bond: 

Sureties'  liability  under  §  2582,  797.     , 
For  trust  assets  in  whatever  capacity  received,  797. 
Actions  on  either  bond,  797. 

But  does  not  refer  to  case  of  an  executor  who  is  also  trustee,  797. 
Unless  bond  given  in  both  capacities,  797.  , 

Not  affected  by  death  of  surety,  797. 
Which  is  not  equivalent  to  "removal  from  State,"  798. 
Liability  of  estate  continues,  798. 
No  new  surety  need  be  required,  798. 
Continuity  of  obligation,  813,  815. 
Even  if  surety  die,  815. 
Or  if  one  is  discharged,  815-816i 
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Official  Bond — continued. 

Exacting  New,  or  Further  bond,  814. 
Surety's  rights  to  be  relieved,  811. 

As  to  future  liability,  811. 
Person  interested  may  apply  also,  814. 

If  surety  removes,  or  becomes  "insufficient,"  814. 
As  to  guardian,  relative  of  infant,  may  apply,  814. 
Creditors  can  apply,  815. 
If  Surrogate  entertains,  citation  shall  issue,  815. 

To  principal,  815. 

Served  anywhere,  815. 
Hearing  to  be  had,  815. 
Order,  with  alternative  of -removal,  815,, 

Effect  of  default  by  principal,  817n. 
Death  of  a  surety  no  occasion  for,  815. 
Objection  to  one  surety,  no  effect  on  other,  815. 
Form  of  petition,  816-817. 

Order  thereon,  817. 
Sureties  may  apply  for,  818. 

Under  general  provisions  of  Code,  811. 

Under  §  2579,  818. 

This  a  distinct  and  separate  proceeding,  818. 
Also  a  matter  of  right,  811,  818. 
Motives  immaterial,  818. 

Extends  to  relief  from  future  liability  only,  811,  819. 

Release  of  liability,  how  effected,  819. 

Account  of  principal,  how  settled,  819. 

Non-conclusive  on  beneficiaries,  819. 

Petition,  form  of,  819. 

Order  of  release,  820.      ' 
Principal  may  apply  for,  820. 

After  accounting,  and  under  §  2581,  820. 

For  he  may  have  partially  distributed,  821. 
Prosecuting.     (See  Bond.) 

Offset:;,,  f:         ,■ 

Of  debt  against  legacy,  cases  given,  1165. 
Not  barred  by  statute,  1165,  1194. 
Called  right  of  retainer,  1194. 
Interest  on  debt  offset,  how  computed,  1194. 
When  executor  is  debtor,  1195. 
When  legacy  is  income  of  trust  fund,  1195. 
Adjusted  in  accounting  decree,  1473. 

Omission:  See  Mistake. 

Opening:  See  Decrees  and  Orders. 

Code  provision,  66,  245. 

Opinion:  See  Witness:  Expert. 

Opium:  See  Probate,  sub  Testamentary  Capacity. 

Opportunity:  See  Probate,  sub  Undue  Influence. 

Option  to  Subscribe: 

To  new  stock,  is  it  principal  or  income,  1152,  1274. 
Ti*Ustee's  duty,  "943. 
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Order  for  Publication :  See  Service. 
Order  to  Show  Cause: 

May  initiate  jurisdiction,  99. 

Not  of  the  person,  99. 
Method  of  reopening  a  proceeding,  99,  161. 

Of  shortening  notice,  100: '  ' 
Included  in  definition  of  ^"prOcesS,"  100;  > 

Issued  when,  100. 

Details  of,  106.  '    '    '  > 

Service  of,  106. 
Used  to  shorten  notice,  161.  '  - 

To  begin  proceeding  to  op«i  or  vacate,  246. 

Orders:  See  Decrees  and  Orders;  Index  of  Precedeilts  and  Forms. 

Orphan  Masters:  See  Courts. 

Ouster: 

Of  representative  from  administration,  913,  914,  916. 
If  he  neglect  to  verify  and  return  inventory,  913. 

Overpayment: 

In  insolvent  estate,  to  a  creditor,  862. 
Representative's  remedy,  862. 

Palsy:  See  Probate,  sub  Testamentary  Capacity. 

Panic: 

Depreciation  of  trust  securities,  liabiUty,  950. 
Papers: 

Designation  of,  for  publication  of  citation.    (See  Service.) 
Service  of,  as  compared  with  "process,"  119. 

Paralysis:  See  Probate,  sub  Testamentary  Capaci^. 

Paramour: 

Will  in  favor  of,  470. 
Pardon:  .  :  i  • 

Of  felon,  effect  on  incompetency  to  receive  letters,  691. 
Parents:  See  Distribution;  General  Guardian;  Guardian  by  Will  or  Deed; 
Guardian  in  Socage. 

Affidavit  of,  re  appointing  special  guardian,  133.  _ 

Consents,  necessity  of,  on  adoption,  in  what  cases,  842. 

Right  to  appoint  guardian  of  child,  12i84,  I3l5.    '  {See'GuAKBiAN  in  Socage.)' 

Survivor's  right,  1284,  1315. 

If  one  insane,  1315. 

If  one  divorced,  1315. 

Appointment  may  be  invalid  as  guardianship,  1315.    .'-j'As\-:'-  ' 

But  valid  as  a  trust  of  property,  1315. 

Paresis :  See  Probate,  sub  Testamentary  Capacitjr. 

Partial  Intestacy:  See  Accounting,  sub  Decree;  Distribution  and  Descent. 

Participation  Certificates:  ,  _ 

By  trustee,  where  several  trusfs  and  One  fund,  1271. 

Parties:   Part  II,  Chap.  II.    Sfee  heads  below  referred  to. 

In  general,  meaning  of,  125.  •!.;-- 

Adult  or  infant,  126.  ,j;_!  .  >.  ,  i.  i  i.i  1,1  ,<•  •  ,..<    ■■ 

Infant  always  represented  by  guardian  ad  litem,  or  gen^y^  guar4ian,,  126. 
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Parties — continued. 

Whether  can  be  petitioner  or  respondent  depends  on  statute,  145. 
e.  g.,  creditor  can  be  proponent,  145. 
But  not  respondent  on  probate,  145. 
Death  of,  153  et  seq^ 

Rule  at  common  law,  153. 
Right  to  revive  dependent  on  statute,  153. 
Code  development,  153. 

Some  proceedings  abate — some  not,  153.  , 

;  I    A.;  Proceedings.in  rem,  153, ,  ,  ,,    . 

Do  not  abate,  once  jurisdictioff  obtained,  154. 
Representative  of  deceased  party,  may  intervene,  154. 
Not  ex  parte,  but  on  notice,  154. 
Proceedings  in  personam,  154  ^t  seq.  , 
Compulsory  accounting  b^fpre  act  of  1914,  154. 

Now  continues  to  decree,  though  accountant  die,  154, 
Right  to  revive  a  substantial  right,  155, 
Before  report  or  decision,  effect  thereon,  155. 
Pending  appeal,  §§  1297-1299,  257. 
Attorney  for.    (See  Attorney.) 
Petitioner  defined,  125. 
Proponent,  125. 
Promovent,  125.        »■ 
May  be  an  infant,  126,  129. 

Special  guardian  is  appointed  on  return  day,  129. 
A  creditor,,  145. 
Respondent.    N.  B.  many  of  these  may  be  petitioner  aa  well: 
Defined,  30,  125. 
Various  classes,  125. 
■  Adults,  137  et  seq. 

Husbaiid,  141  e<  se?.,  148.  ' 

Wife  or  widow,  140  et  seq.,  148. 

Infants  and  special  guardians  or  guardians  ad  litem,  126  et  seq. 
Heirs,  138  el  seq. 
Devisees,  J.46.  ' 

Legatees,  146.  ■ 

Next  of  kin,  30,  138,  141  et  seq. 
Creditors,  145  et  seq. 

Except  when  claim  paid  or  assigned,  137. 
On  probate,  145. 
Executors,  149-151. 
Administrators,  149-151. 
Competents  or  incompetents.    (See  Committee.) 
Successors 
Trustees 
Guardians 
Children 
Unknown 
Issue 
Persons  interested,.  137,  ,144,  145,  756,  757. 

Definition,  30. 
Attorneys,  156  fit  seg.    !  .:r  .    i 

Assignee  of  person  interested,  144,  146,  147,  , 
May  be  called  objectant,  or  contestant,  or  exceptant,  1,  125. 


,  ?■  6-. 
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See  separate  headings. 
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To  appeals,  261  et  seq. 

Special  guardian's  continuing  status,  135,  262. 
Appellant  must  be  "party  aggrieved,"  257. 
And  not  in  default,  257. 
To  probate,  393  et  seq. 
Necessary  and  Pbopeb — contrasted,  137. 
Illustrative  differentiation,  137. 
Classes  of,  137. 

Assignment  of  interest  may  not  obviate  necessity  of  citing,  137,  146. 
e.  g.,  next  of  kin,  137. 

As  against  creditors,  137. 
Heirs;  chUd.  (See  those  headings.) 
Illegitimate.    (See  that  heading.) 

Not  to  be  cited  if  there  be  laVful  issue,  139. 
After-bom — sometimes  a  necessary  party,  139. 
Defect  of  necessary,  how  cured,  1217. 

how  ascertained,  1217. 
Status  op,  140.   ' 

Surrogate's  power  to  determine.    (See  Status.) 
Survivorship;  right  based  on,  141-148. 
Husband  or  wife,  141  et  seq.  - 

If  divorced;  rule  stated,  142,  148.  "* 

Persons  interested  or  creditors: 

Verified  allegation  of  interest  suffices,  144,  146. 

Unless  disputed,  ,144,  146. 
Right  to  appear  though  not  cited,  146. 
Receiver  or  other  assignee,  147. 

As  a  person  deriving  title  from  person  interested,  146,  147. 
Individuals  not  of  a  class,  but  sustaining  relations  to  decedent,  or  to  a  party,  148. 
Effect  of  divorce,  142,  148,  149. 
Executors  or  administrators: 

Several  treated  as  one,  149-150. 
Not  parties,  unless  they  receive  letters,  150. 
If  necessary,  all  must  be  joined,  150. 
Foreign  representatives,  150. 
Intekvbntion: 

Favored,  in  order  to  conclusiveness,  151,  397. 
Practice  now  simplified,  152,  397. 
Appearance  under  §  2511  sufficient,  152. 

Status  determinable  by  Surrogate,  152,  397. 
One  who  is  a  proper,  though  not  necessary  party,  152.  , 

Or  representative  of  a  deceased  party,  154. 
On  appeal,  how  effected,  152. 
No  order  requisite,  152. 

Though  citation,  and  service  thereof ,  may  be,  153. 
As  where  infant  is  seeking  to  intervene,  153. 

Since  guardians'  status  is  representative,  153. 
And  "appearance"  must  be  by  competent  adult,  153. 
Surrogate  may  bring  in,  of  his  own  motion,  153. 

If  he  discover  necessary  party  not  cited,  153,  394. 
Or  proponent  may,  394. '  i    . 

Practice  siiggested,  394-395.  1     .,,  , 
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Partition: 

Proceeds  of,  of  decedent's  land,  to  whom  paid,  887. 

Partnership: 

Decedent's  representative's  settlement  with  survivors  of,  91,  893,  926,  956. 

Even  before  probate  and  letters,  563.  s 

Net  interest  is  assets,  883. 

Not  the  property  itself,  886,  893. 
Surviving  partner's  right  and  control,  893. 
he  has  legal  title,  894. 
and  Uquidates,  894,  956. 
entitled  to  the  books,  etc.,  894. 
option  to  purchase  from  estate,  894. 

until  exercised,  profits  enure  to  whom,  894. 
assignment  by  to  creditors,  894. 
rights  usually  adjusted  by  an  accounting,  911. 
situation  if  he  be.  also  executor,  893,  966. 
effect  of  his  buying  out  estate,  893-894. 
Duty  of  inventory  appraisers,  911. 
Right  of  representative  to  continue,  956  et  seq. 
Business — dealt  with  as  a  trust  fund,  957. 

profits  of  dealt  with  as  income,  957. 
.  Books  of,  in  evidence,  893. 
Interest  of  special  partner,  not  a  debt,  1107. 
Real  property  of — as  against  estate  of  deceased  partner,  894. 
Good  will-^belongs  to  survivor,  895. 

Incorporation  of  business  by  representatives  and  surviving  partners,  957. 
If  bankrupt,  remedies  of  creditors,  1013-1014. 

e.  g.,  against  estate  of  deceased  partner  also,  1014. 
Foreign  partnership,  assets  here,  transfer  tax,  1107. 

Patents: 

An  asset,  896. 

Payment  into  Court:  See  §  2699,  C.  C.  P.,  as  to  procedure  generally. 
Of  rents,  by  temporary  administrator,  660. 
Of  proceeds  of  action  by  person  aggrieved  on  official  bond,  822. 
Of  money  to  await  appointment  of  successor  to  principal,  delinquent,,  822. 
Of  surplus  on  foreclosure,  1245.    (See  Surplus.) 
Moneys  paid  i;i,  under  §  2699,  how  treated,  1247. 

General  Rules  of  Practice  apply,  1247. 

State  Finance  Law,  1247. 

Surrogate  controls,  1247. 

Can  order  distribution,  when,  1247. 
Under  §  1633,  1247. 
Moneys  paid  in  on  judicial  settlement.     (See  Accounting  also,  sub  DistrihuHon 
under  Decree.) 

under  §  2741, 1463. 

imknown  whereabouts  of  legatee  or  distributee,  1463. 

paid  in,  six  months  after  decree,  1463. 

how  paid  out  later,  1463. 

State  Comptroller's  right  to  compel,  1464. 
General  rule,  §  2699,  1464. 

what  court  controls,  1464.         ,1 

paid  to  County  Treasurer  or  City  Ghamberl^,  1464. 
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Payment  into  Court — continued.  ..,.,,. 

rule  68  and  §§  743-754  apply,  1464. 
how  held,  managed,  invested,  1464. 
Moneys  deposited  under  §  2700,  1464.  .;■",'! 

Payment  of  Debts:  Part  VI,  Chap.  III.     See  also  Ascertaining  the  Debts; 
Compromise  of  Claims;  Creditor;  Disposition  of  Real  Property. 

Surrogate  may  order  a  preference,  68. 

Or  a  compromise,  69. 
If  estate  inadequate  Code  provides  certain  preferences,  9861    (See  Pkiority,  below.) 

§  2682,  establishing  order  of  priority,  986. 

§  2686,  giving  priority  to  funeral  expenses,  987.    (See  Funeral  Expenses.) 
Compounding  or  compromising.    (See  Compromise  of  Claims.) 
Dihgent  payment  enjoined,  999. 

But  not  before  they  are  all  ascertained,  999. 

Or  he  acts  at  his  peril,  999. 

Must  not  waive  statute  of  limitations,  973,  984,  1000. 

That  is,  must  not  revive  barred  claim,  1000. 
Though  may  keep  alive  valid  one,  1000. 
Priority  of  debts: 

Representative  disobeys  statute  at  his  peril,  1001, 1006. 

a.  Debts  due  U.  S.  A.  and  State  of  N.  Y.,  1001. 
Such  debts  described,  1001. 

b.  Taxes,  assessed  on  property  of  decedent  before  his  death,  1001. 

i.  e.,  those  he  was  personally  liable  to  pay,  lOOl. 

As  against  those  for  which  property  must  respond,  1001.  ' 

Differentiated  from  personal  tax  on  estate  itself,  1001. 

Local  assessments,  1002. 

Taxes  due  at  his  death,  1003- 
On  property  of  which  decedent  was  tenant  for  hfe,  1003.  ' 

All  taxes  against  decedent  are  debts  of  his  estate,  1001-1003. .    ,         ^, 
But  are  not  all  entitled  to  preference,  1003. 

c.  Judgments,  docketed,  against  deceased,  1004. 

'  Not  one  against  executors,  1004,  1006,  1007,  1008.     _,.,;,.-;,.; 

Also  decrees  entered,  1004.  ... 

These  debts  payable  according  to  their  priority,  1004,  1005.     , , 
■   Effect  of  property  being  acquired  after^  docket  of  judgment,  1005,.lfl06. 
Judgments  in  other  States,  no  priority,  1007. 

"Docketing"  the  determining  fact,  1007.  ,    >  ,i 

Judgments  of  inferior  courts,  not  docketed,  no  priority,  1007. 
Assignment  of  judgment,  effect  of,  1007. 

d.  Recognizances,   bonds,   unsettled  instruments,   notes,   bills,    unliquidated 

claims,  1007. 
No  priority  inter  sese,  1007. 
•  Whether  due  or  not,  1007.  '  ,  ,; 

If  not  due,  interest  rebated,  1007. 

Rents  due  or  accruing  on  leases  held  by  decedent  may  have  priority  over 
above,  1007;  1008.  '  i   . 

If  Surrogate  so  direct  by  order,  1007.  i 

On  proof  of  benefit  to  estate,  1007, 1009. 

This  requires  a  special  proceeding,  1007,  1009. 

Does  not  include  pew  rent,  1009.  ,  ,.  : 

N.  B.  Whole  section  covers  debts  of  decedent,  1008. 

i.  e.,  at' his  death,  1008.        '  , 
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Payment  of  Debts — continued.  i.it  .,. 

So  mortgage  interest  thereafter  not  payable  by  representative,  1008. 
Unless  he  have  title  to  the  realty,  1008. 
Bonds,  hereunder,  must  be  primary,  for  value,  1008.- 

Not  gratuitous,  or  fraudulent,  1008. 
Valid  bonds,  not  for  value  preferred,  however,  over  legacies,  1008. 
Debts  paid  personally  by  representative. 
Recouping  himself,  t009. 
Collateral  loans,  1009. 
His  remedies  summarized,  1009. 
Marshalling  assets  to  pay  the  debts,  1009. 
Personalty  vs.  realty,  1009. 
When  the  doctrine  is  applied,  1009. 
If  applied,  then  the  rule  is,  1010. 
First  use  personalty.  •■ 
Then  lands  descended. 
Then  lands  devised. 
Where  resort  had  to  proceeds  of  exercise  of  a  power  of  appointment,  1021. 
Personalty  the  primary  fund,  1010,  1017,  1019. 

i.  e.,  such  as  is  not  specifically  bequeathed,  1010. 

Or  exempted,  1010.  ; ,         ;       >  •  ■  -, 

Testator  presumed  to  act  on  this  theory,  1010. 
And  if  he  intend  otherwise  to  so  provide,  1010. 

Illustrative  cases,  1010.  •  .  , 

Must  intend  not  only  to  charge  realty,  1010,  1020. 
But  also  to  exonerate  personalty,  1010,  1020. 
Interests  of  devisees  and  legatees  may  be  hostile,  1010,  1011.       , 
Where  personalty  inadequate,  1011. 

Then  realty  not  devised  first  resorted  to,  1011. 
Case  where  rents  first  used,  1011. 
'  ■  Another  where  proceeds  of  land  sold  under  power,  1011. 
Payment  of  mortgage  debts. 

Devisees  interested  in  securing,  1011.  ,  ,.,,,  , 

Common-law  rule,  1011.  .    ,    . 

Thus  relieving  realty,  1011.  •  .  ,      ,  ,      „    , 

At  burden  of  personal  estate,  1011.  ,  ,     , 

Under  Revised  Statutes  remedy  of  mortgagee  usually. confined  to  the  land,  1011. 
And  resort  to  personalty  only  auxiliary,  1012.i        ,    .       , 
'-  Unless  subjected  to  the  charge  by  will,  1Q12.        ■.  . 
Heir  or  devisee  takes  the  land  cum  onere,  1012. 
What  amounts  to  such  charge  in  a  will,  .1012. 

Not  a  mere  direction  toipay  debts,  1012. 
But  in  case  of  deficiency  on  foreclosure,  1012-.  ^ 

General  assets  resorted  to,  1012.  ,.  -  -,  - 

Rule:  exhaust  remedy  vs.  primary  fund,  1013. 
Be  it  land  or  personalty,  1013. 
Then  use  a/iixiliary  remedy,  1013.  ■■,--■[,{.■■ 

Vendor's  lien,  for  purchase  money  not  a  mortgage,  1013.,- 

'J-'l      :■  ■  So  may  be  satisfied  out  of  personalty,  1013. 

Legal  assets  ws..  equitable  assets,  1013.  .-./tf-i  ■. 

Payment  of  copartnership  debts,  1013i    .  -  ,v 

Where  survivor  insolvent,- 1013; 

Creditor  of  firm  may  share  in  assets  of  deceased  partner,  1014. 
Separate  creditors  to  be  first  paid,  1014. 
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Payment  of  Debts — continued.  ,   ,        ■: 

i.  e.,  partnership  creditors  from  joint  fund,  1014.     • 

Estate  creditors  from  estate  fund,  1014. 
If  surplus  in  either  fund,  distributable  pro  rata  to  creditors  of  other  fund,  1014. 
Sale  of  personalty  to  pay  debts,  1014. 
Same  practice  to  pay  legacies,  1014. 
Under  §  2684,  1014. 
May  be  public  or  private,  1014. 
On  credit  not  exceeding  one  year,  1014,  1015. 

With  approved  security,  1014,  1015. 

What  is  such  security?  1016. 
Order  in  which  articles  to  be  sold,  1014,  1017. 
Securing  instructions  of  court  as  to  sale,  1014-1015,  1016. 

On  notice,  1015,  1016. 

On  opinion  evidence  of  value,  1015,  1016,  1017. 

^    And  of  time  and  manner  of  sale,  1015. 

Order,  if  followed,  protects  representative,  1015. 
The  right  to  sell  an  ancient  one,  1015. 

To  pay  debts,  or  legacies,  or  for  distribution,  1015. 

It  is  now  recognized,  in  §  2684,  1014,  1015. 
Liability  for  loss  on  negUgent  sale,  1015,  1016. 

For  all  proceeds,  1016. 

And  not  to  profit  personally,  1016. 
Debts  contracted  by  one  administering  the  trust,  1021. 
Protected  by  §  113,  Dec.  Est.  Law,  1021. 

Are  they  to  be  paid  from  the  trust  or  by  the  representative,  1021. 
Usually  deemed  personal  engagements,  1021. 
But  may  bind  the  fund,  1022. 

If  beneficial  thereto,  1022. 

If  service  rendered  on  faith  thereof,  1023. 

Or  if  agreement  made  in  order  to  carry  out  a  duty  imposed  by  the  will, 
1023. 
Compelling  Payment  of  Debts:  Part  VI,  Chap.  IV,  1026  et  seq. 
(See  also  Disposition  of  Realty.) 
A  special  proceeding,  1036. 
WhoBy  statutory,  1026. 
And  must  be  strictly  followed,  1026. 
§  2687  governs,  1026. 

'  And  covers  also  payment  of  legacy  or  distributive  share,  1026. 
When  available,  1026. ' 

If  notice  to  creditors  not  yet  begun  to  be  pubUshed,  1026* 

And  if  3  months  have  elapsed  since  letters,  1026,  1027. 

Petition  may  be  presented,  1026. 

By  creditor  (or  assignee),  1026,  1027. 

Not  if  he  be  also  the  representative,  ■  1027. 

Praying  citation  of  representative,  1026,  1027. 

To  show  cause  why  he  shovdd  not  pay  claim,  1026,  1027. 

On  return  of  citation,  he  may  reject  claim,  1026. 

Or  show  "good  andsufficient  cause"  why  he  cannot  pay,  1026. 
Petition: 

Not  by  creditor  whose  claim  abeady  rejected,  1026,  1027. 
or  barred,  1027. 

AvermehtB  summarized,  1027, 

Form  suggested,  1028. 
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Payment  of  Debts — continued. 

"Bill  of  particulars,"  1030. 
Answer: 

If  claim  rejected  therein,  dismissal  probable,  1028,  1029. 
Verified,  1029. 

Good  and  sufficient  cause,  1029. 

Equality  among  creditors  to  be  safeguarded,:  1029,  1031. 
Illustrative  cases  discussed,  1029-1030-1031. 
Creditor,  with  claim  rejected,  heard  on  accounting,  1030. 
Denying  legality  of  petitioner's  incorporation,  1031. 
Continuance  of  decedent's  business  no  defense,  1033. 
Issues-^trial: 

Main  object  to  prove  a  valid  claim,  not  rejected,  1031. 

Burden  on  petitioner,  1031. 
Per  contra,  to  show  insufficiency  of  assets,  1031. 

Burden  on  respondent,  1031. 

Effect  of  the  inventory,  1031. 
What  Surrogate  to  ascertain,  1032. 
Effect  of  statutory  priorities,  1032. 
Effect  of  failure  to  answer,  1033. 
Decree  for  payment:  Form  of,  1034. 
Rule  as  to  costs,  1035n. 
Of  dismissal,  1035. 
Evidentiary  effect  of,  1035. 
.Under  §  2549,  1035. ' 
Conclusive  evidence  of  assets;  1035. 

Certain  exceptions  to  this,  1035. 
By  docketing  becomes  a  judgment,  1036. 
Surrogate's  power  to  make,  1036. 
May  direct  accounting,  1036. 
How  it  will  be  enforced,  1036-1037. 
How  to  be  complied  with,  1037. 

i.  e.,  order  of  application  of  asset^j  1037. 
Serving  on  several  executors,  1037. 

On  one  having  custody  of  assets,  1037. 
Effect  of  an  equitable  conversion,  1037. 
Satisfying  decree  out  of  the  assets,  1038. 

Even  if  power  of  sale  has  to  be  exercised,  1038. 

Or  insurance  moneys  applied,  1038. 

Payment  of  Legacies:  Part  VI,  Chap.  VI.    See  Interest  on  Legacies;  Legacy 
(for  Substantive  Data);  Abatement;  Ademption;  Offset. 

Within  a  year,  when  discretionary,  1189.     (See  Interest  on  Legacy.) 
Compelling  payment  same  as  of  debts,  1026,  1137,  1173. 
Under  same  §  2687,  1026,  1137,  1173. 
Legatee's  Remedies: 
Suit  to  recover,  1173. 

Alleging  demand  and  refusal,  1173. 

If  he  be  residuary,  must  join  all  interested,  1173. 

If  not,  may  sue  representative,  1173. 

If  specific  legatee,  sues  in  replevin,  1173. 

Concurrent  jurisdiction  of  Supreme  Court,  1173, 
,  Under  §  1819,  1173,  1174. 

One  year  after  letters  issue,  1173, 


1776  ANALYTICAL  INDEX 

References  are  to.  pages 

Payment  of  Legacies — continued.  '    '  ^ 

Action  if  brought  a  bar  to  proceeding  in  Surrogate's  Court,  1173. 
And  vice  versa,  1174. 
If  pleaded,  1174. 
Want  of  assets  no  defense,  1174. 

But  if  none,  may  be  set  up  when  Surrogate  is  asked  to  issue  execution,  1174. 
§  1827  quoted,  1174. 

As  to  plaintiff's  bond,  if  representative  ordered  to  pay,  1174. 
Conditions  of  payment,  under  statutes,  1 137. 
Under  §  2688,  1137. 
Time  Umitation,  1137. 

If  notice  to  creditors  published  must  await  completion,  1137. 

If  none  published,  then  one  year  from  granting  letters,  1137. 

Unless  will  fixes  earlier  date,  1137. 

But  specific  bequests  deliverable  any  time,  1137. 

In  last  two  cases  executor  may  exact  bond,  1137. 

Conditioned  for  refund  if  debts  appear,  etc.,  1137. 
Conditions  of  compelling  payment,  under  §  ^687,  1173. 

If  no  notice   to   creditors  published   then   3    months   after  letters  issued, 

1173. 
If  notice  published  awaits  completion,  1175. 
Legatee  appUes  by  petition,  1173. 
On  return  day  representative  "shows  cause,"  1173. 
Result: 

If  time  not  ripe,  dismissed,  1173. 
If  assets  adequate,  order  to  pay,  1173. 

In  whole,  or  partly,  or  on  giving  bond,  1173.     (See  below.  Legacy  fob 
Support.) 
Compelling  payment  under  §  S687. 
A  special  proceeding,  1175. 
On  petition  and  citation,  1175,  1177. 

Not  on  motion,  or  order  to  show  cause,  1175. 
(See  Conditions  of  Compelling  Payment,  supra.) 
Object  of  the  proceeding  stated,  1179. 
Surrogate  may  direct  immediate  payment,  1175. 
Specific  bequests,  deliverable  at  any  time,  1175. 

In  executor's  discretion,  1175. 
Accounting  may  be  preliminarily  ordered,  1175. 
If  respondent  a  testamentary  trustee  §§  2689-2690  apply,  1175,  1177. 
Where  applicant  in  need  of  support,  1176,  1177. 

Then  §  2691  applies,  1176. 
Petition  suggested,  1176. 
Who  may  fcpply,  1177. 

"Any  person  entitled,"  1177,  1178. 
Effect  of  transfer  of  interest,  1177,  1178. 

Of  attaching  creditor,  1178. 
Must  aver  available  assets,  1178. 

And  no  injury  to  other's  interests,  1178, 
Attorney  general,  1179. 
Against  temporary  administrator,  1181. 
Under  §  2597,  1181. 
If  applicant's  right  undisputed,  1181. 

Not  if  contesting  will,  and  legacy  conditioned  thereby,  1181,       , 
Payment  of  legacy  to  infant.    (See  Infant.) 
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Payment  of  Legacies — continued. 
Opposing  Payment: 
Grounds  of: 

Appeal  pending  from  probate  decree,  1180. 
Lapse  of  legacy.    (See  Lapse.) 
Offset  of  debts,  1165,  1178,  1194.    (See  Offset.) 
Pendency  of  action  in  Supreme  Court,  1174. 
Condition  not  complied  with,  1157-1160,  1179. 

Contesting  will,  1179. 
Abatement,  not  enough  assets,  1165. 
Payment,  1178. 
Denying  identity,  1178. 
Res  adjudimta,  1179. 
Answer,  1178. 

Former  effect  of  raising  any  issue,  1178. 
Surrogate's  present  power,  1178. 
Duty,  1178. 

To  safeguard  due  administration,  1178. 
Prevent  undue  preferences,  1178. 
Grant  unquestioned  rights,  1178. 
May  dismiss  or  direct  payment,  1178. 
.:      ,1   ,  ;-         ,,  If  accounting  is  pending,,  1179. 
Must  show  situation,  1178. 

So  Surrogate  may  act  wisely,  1178. 
Decree: 

Of  dismissal,  1179. 

Directing  payment,  when  and  how,  1180. 
Legacy  for  Sitpport,  1181  et  seq. 
Averment  of  need,  1182.' 
Averment  of  excess  of  assets,  1182. 
"Support  or  education"  words  of  limitation,  1182. 
Matter  referable,  1182. 
Precedent  for  petition,  1183. 
Bond  requisite,  1183. 

"Condition"  suggested,  1184. 
Sale  of  personalty  to  pay  legacies,  1014. 

Same  as  in  payment  of  debts,  1014. 
Under  §  2684,  1014. 

Peculiars,  Court  of,  2. 

Pedigree: 

Declarations  as  to,  140. 

Penalty: 

In  transfer  tax  cases,  1121. 

Remission  thereof,  practice,  1121-1123.    (See  Federal  Estate  Tax.) 

Pension  Moneys: 

Exempted  from  "assets''  by  Federal  law,  898. 

Like  "Alabama  claim"  awards,  898. 
But  not  when  invested  by  decedent  in  lifetime,  898. 

Performance: 

Of  .decedent's  contracts.    (Sea  ExEcnTOR,  svb  Bdatvon  to  Realty.) 
Of  sale  by  representative,  1239-1240. 
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Perishable  Property :  See  Public  Administrator. 

Precedents  suggested  on  application  for  leave  to  sue,  632. 

Perpettiity:  See  Construction  of  Will. 

Person  Interested,  144  et  seq. 
Definition,  30. 

Illustrative  decisions,  144,  145,  756,  757. 
Who  may  be: 

Legatee  of  deceased  legatee,  144. 
Residuary  legatee  of  nephew  of  intestate,  144. 
Assignee  of  trust  legacy,  144,  147. 
Excludes  creditor,  145. 
Debtor  is  not,  144,  757. 
Vice  consul  may  be,  757. 
Status  established,  how,  144,  378,  756. 
Prima  facie,  144. 
n  disputed,  144,  756. 
Rights  of: 

To  propound  will,  378,  379. 

Transferable  by  power  of  attorney,  379. 
To  seek  revocation  of  letters,  755  et  seq. 

Personal  Property:  See  Assets;  Distribution;  Jtirisdiction;  Transfer  Tax. 

Definition,  30. 

Petition:  See  Index  of  Precedents  and  Forms. 

FiUng  gives  jurisdiction  of  petitioner,  89. 
And  of  subject-matter,  99. 
Sometimes  divestible,  99. 
As  by  non-service  of  citation  in  time,  100,  101. 
Written,  no  longer  oral,  101,  389. 
Code  provision,  101,  102,  389. 
Verification,  102,  389. 
Contents  of  and  form,  102,  103. 

Allegations  on  information  and  behef,  389.    ' 
Code  provisions,  103. 
Are  very  specific  and  explicit,  103. 
Amendment  of,  104. 
Surrogate's  power  ample,  104. 
Allegations  must  be  consistent,  104. 
Variance,  and  how  curable,  104. 

Amendment  may  be  of  citation  or  petition,  104. 
Failure  to  subscribe  petition,  104. 
Petition  precedes  citation,  104.  '  ' 

Probate  petition  annotated,  illustrating  formalities,  384-389. 

Petitioner:  See  Peities. 

Pew  Rent: 

A  debt  of  decedent,  1009. 

No  preference,  unless  on  lease  for  years,  1009. 

Photographic  Test:  ' 

Of  propounded  will,  practice  upon,  377. 

Physical  Examination: 

Under  §  873,  is  it  available,je99. 

e.  g.,  re  competency  to  receive  letters,  699r 
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Pleading:  See  Petition,  Answer,  Objections. 

No  oral  permitted,  101. 

No  demurrer  in  Surrogate's  Court,  101. 

Rule  as  to  verification,  102. 

Must  be  verified,  1029. 

But  timely  objection  must  be  made,  1029. 

Or  defect  is  waived,  1029. 

Pledge: 

Of  trust  estate  to  secure  trustee's  own  debt,  569. 

Equity  can  follow  and  may  retrieve,  569. 
Of  non-resident's  assets  here,  as  collateral,  effect  on  transfer  tax,  1106. 

Poor  Law: 

Care  of  children,  855. 

Posthumous  Child: 

Birth,  opening  decree  thereupon,  255. 

Defeating  right  of  former  party,  258. 
Birth  of  defeats  rights  of  next  of  kin,  1404. 

Post  Office: 

Definition,  30. 

Service  of  papers  and  process  via,  119. 

When  includes  post  box,  or  sub  station,  119,  123.    • 

Post  Testamentary :  See  After-born  Child. 

Power  of  Appointment,  or  to  Name  Executor : 

Instrument  in  execution  of,  suspension,  how  period  computed,  527. 
To  name  executor,  how  soon  to  be  executed,  565. 
If  vested  in  surviving  executors,  not  imperative,  573. 
And  the  transfer  tax,  1073,  et  seq. 

Relating  back  to  original  will,  1074. 

Law  in  force  at  execution  of  power  controls,  1074. 

Relationship  to  appointee  controls,  1075. 

Power  of  Attorney: 

To  propound  a  will,  379. 

Power  to  Name  Executor:  See  Power  of  Appointment. 

Power  of  Sale : 

Devolved  on  several  executors,  one  non-acting,  571,  572,  1206. 

Not  defeasible  by  failure  to  qualify,  1206. 

§  2694  quoted,  1207. 

Valid  if  executed  by  such  as  do  qualify,  1207. 
When  passes  to  administrator  c.  t.  a.,  574. 

Depends  on  will,  under  §  2695,  575. 
Mandatory,  failure  to  execute,  763. 

May  be  reason  for  removal,  763. 

When  implied,  889.  ^ 

Effect  of,  on  estate  in  land,  888  et  seq. 
What  is  valid  power,  1204  et  seq. 

Charging  debt  or  legacy  on  land,  1204. 

Red  Property  JLaw  definition,  1204. 
"Imperative  trust  power,"  1204. 
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Power  of  Sale — continued.  .    T    -■-  •  ;  " 

Judicial  definition,  1205.  ,.  -■ 

Discretion  as  to  time  of  exercise,  1205.  ' 

Any  other  discretion  destroys  imperativeness,  1205. 
Who  may  compel  exercise  of  power,  1205. 

Exercise  of  power  does  not  affect  order  of  appUcation  of  assets,  1205. 
When  power  effectual  to  prevent  disposition  proceeding,  1206. 
To  be  strictly  pursued,  1206.  , 

Powers  of  Surrogate:  Part  I,  Chap.  IV:  See  Decrees,  etc.,  sub  Enforcing; 
Fraud;  Surrogates  and  Their  Courts.  See  Courts,  sub  of  Probate; 
Juris(Uction;  Probate. 

Development  of,  as  delegate,  8  et  seq. 
as  Surrogate,  11. 
after  1801,  12,  57. 
special  and  limited,  13. 
finds  its  source  in  the  Crown,  15. 
to  which  Legislature  succeeds,  15. 
Over  specific  matters,  origins  of: 
Proof  of  wills,  10. 
Grant  of  letters,  11. 
As  to  non-residents,  12. 
Record  wills,  11. 
Exhibit  inventory,  11,  23. 
Cite  to  an  accounting,  11,  12,  23. 

Growth  of  equitable  power,  22. 
Decree  distribution,  12. 
Use  of  execution  in  aid  of  decrees,  12. 
Admeasure  dower  given  in  1806,  12. 

No  longer  possessed,  69. 
Dispose  of  decedent's  realty  by  sale,  12,  23.      1 1 

by  mortgage  or  lease,  12. 
Powers  summarized  in  Act  of  1813,  12. 
in  Act  of  1837,  13. 
in  Act  of  1847,  13. 
Effect  of  the  Code  as  Mr.  Redfield  found  it,  14. 

Effect  of  the  Act  of  1914,  14.  ■'  "  ■'^  '- 

Effect  of  Constitution  of  1846,  13,  16,  17. 
Appoint  general  guardians,  20. 
Enumeration  of,  before  Rev.  Stat.,  64r-65. 
Present  Code  enumeration,  66-67. 
Adoption,  68,  [see  that  heading]. 
Transfer  Tax  68,  [see  that  heading]. 
Emuneration  of,  when  new  Act  went  into  effect,  90-94. 
Questions  adjudicable  on  accountings,  1474. 

(And  see  Accotjntings.) 
Before  the  Code: 

To  enforce  decrees,  224. 
But  itself  limited  by  Constitution,  15. 
Origin,  1,  13,  16,  22. 

Statutory;  16,  17,  20. 

Necessarily  implied  powers,  16,  21.  - 

How  determined,  17,  20,  21. 

By  reference  to  usage  in  court  from  which*  it  is  derived,  16, 17. 
Code  provision,  17. 
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Constitutionally  preserved,  13,  16,  17. 

Subject  to  legislative  change,  18. 

Bunting  case,  18. 

Legislature  can  enlarge  as  well  as  lessen,  18,  19. 

Provision  of  present  Constitution,  67. 
Contrasted  with  jurisdiction,  19. 
Equitable  powers  instanced  and  discussed,  20-28. 

May  include  cognizance  of  equitable  defense,  21. 

May,  if  given,  be  broader  than  those  of  court  of  general  jurisdiction,  20. 

How  developed  as  to  accounting,  22  et  seq. 

Greater  than  those  of  England's  probate  courts,  25. 

May  be  necessarily  incidental,  26,  64. 

May  include  cognizance  of  equitable  defense,  21. 

May  be  hmited  by  words  conferring  special  jurisdiction,  68.  , 

To  enforce  obedience  to  subpoena  duces  tecum,  374. 

To  construe  wills,  518. 

To  dispose  of  decedent's  realty,  1228. 
Incidental,  16.    To  refer.    (See  Repekence.) 

For  a  time  denied,  19,  64. 

But  restored  as  absolutely  essential,  19,  64. 

General  discussion,  64  et  seq. 

Determine  issue  of  "fraud."    (See  Fraud.) 
As  against  the  parties,  where  proceeding  is  in  rem,  378. 

e.  g.,  probate,  378. 
To  probate  lost  or  destroyed  will,  412. 

Wholly  statutory,  412. ' 
To  enforce  decrees  and  orders.    (See  Decrees  and  Orders.) 
To  construe  testamentary  dispositions,  417. . 

Before  the  Code,  417. 

Present  power,  417. 
To  control  representatives;  etc.,  58,  673,  919. 

And  to  limit  their  powers  in  their  letters,  673.    (See  sundry  headings.) 

Where  they  disagree,  573,  762,  957-959. 

Cannot  compel  him  to  sue,  958. 

Nor  prevent  him  from  suing,  958. 

Restraint  on  petition  of  co-representative,  957,  958,  959. 
To  relieve  purchaser,  91,  1232,  1236,  1237. 

Practice:  See  Hearings  and  Trials;  Specific  Proceedings. 

Generally.    See  Part  II,  Chap.  Ill  et  seq. 
Effect  on,  pf  Amendments  to  Code,  163. 

Precation: 

Not  a  condition,  1158. 

Precedent: 

'■     "  Condition;  definition,  1158. 

Precedents:  See  Indezof  Precedents. 

Predecessor: 

Acts  of  completed,  under  §  2490,  66. 

Preference : 

Of  debts,  Surrogate's  power,  58.    [See  Payment  of  Debts.] 
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Premium: 

Paid  for  securities;  amortization  of,  1153. 

Paid  for  official  bond,  allowed  on  accounting,  813,  1450. 

Prerogative  Courts,  2. 

Their  jurisdiction  described,  2  and  Part  I,  Chap.  I,  generally. 

Part  appellate,  2. 

Office  and  court  established  in  province  of  N.  Y.,  5; 

The  act  of  1692,  6. 

Jurisdiction  summarized,  6. 

Development  of  powers,  7. 

Presentation  of  Claims:  See  Ascertaining  the  Debts. 

Effect  of  failure,  146. 

Presumption : 

Of  jurisdiction,  how  raised,  77. 
From  records  of  20  years'  standing,  96. 
,       From  recitals  of  jurisdictional  facts  in  decree,  95,  215. 
From  record  of  instruments  of  satisfaction  of  decree,  223. 
From  signature  of  will  at  end,  310,  311. 
From  holographic  nature  of  will,  311,  319. 
From  attestation  clause,  335  et  seq. 

Not  sufficient  aUme  to  probate,  337. 
Rebuttable,  337. 

By  showing  falsity  of  a  recital  thereof,  338. 
No  presumption  from  its  absence,  338. 
From  record  of  agreement  settling  an  estate,  1352. 
From  signing  a  will  or  other  instrument,  of  knowledge  of  contents,  482. 
From  making  of  mutual  wills,  466. 
From  marriage  and  birth  of  issue,  of  revocation  of  will,  342,  359. 

not  rebuttable,  342,  359. 
From  finding  will  with  signature  erased  or  canceled,  351. 
From  loss  of  will,  413. 
Of  marriage  from  decent  cohabitation,  358,  722. 

None  from  illicit  alone,  358. 
Of  Death,  from  long  absence,  cases  cited;  366. 
common-law  rule,  366. 
now  7  years'  absence  raises  presumption,  367. 

§  841,  Code,  653. 
reckoned  from  time  last  known  to  be  Jiving,  367.  ■ 

development  of  present  rule,  367. 
only  applicable  to  the  decedent  with  whose  estate  court  is  to  deaJ,  368. 

or  to  one  priorily  entitled  to  letters,  368. 
it  is  a  presumption  of  fact,  not  of  law,  368. 

hence  rebuttable,  368. 
special  "hazards"  proven  may  shorten  period,  368,  371.        . 
a  mixed  presumption,  to  be  built  up  till  counter  presumption  of  con- 
tinuity of  life  is  broken  down,  368. 
of  person  whose  life  conditions  an  estate  in  realty,  369.  .'  I 

suicide,  conflicting  presumptions,  371. 

e.  g.,  where  supposed  widow  marries  again,  372. 
Of  innocence;  its  prevailing  power,  372.  '. 

Of  intestacy,  when,  373,  653. 
Lost  will,  511,  512. 
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Of  lack  of  issue,  when,  373. ' 
Of  capacity,  but  not  testamentary  capacity,  428. 
Of  undue  influence,  466  et  seq. 
Rules  formulated,  481. 

Preventing  Probate: 

By  Supreme  Court,  89. 

By  writ  of  prohibition,  427. 
Surrogate  cannot,  inerely  becaiise  will  is  in  defiance  of  agreement,  91,  365. 
But  must  probate  it,  365. 
Remedy  is  in  equity,  349,  362-365. 
When  another  court  has  acted  already,  427-428. 

Principal:   See  Dividends;  Income;  Rights;   Testamentary  Trustee   (illus- 
trative Tables). 
Taxes  and  assessments;  burden  of,  890-892,  1275. 
Repairs  and  improvements;  burden  of,  890-892,  1275. 
Carrying  land  bid  in  on  foreclosure,  932. 

Printer: 

Duty  £is  to  proof  of  service  by  publicatiori,  123; 

Priority:  See  Payment  of  Debts. 

Prisoner:  See  Jail  Liberties. 

Production  as  witness,  by  habeas  corpits,  163. 

Probate  of  Heirship :  Part  III,  Chap.  VI,  500  et  seq. 
Code  provisions  condensed  and  simplified,  500. 
Purpose  of  the  proceeding,  500. 
Only  where  realty  involved,  §  2765,  500. 
Petition,  and  petitioner,  500,  501. 
What  Surrogate  to  act,. 501. 
Intestacy,  total  or  ad  hoe,  prerequisite,  501. 
Issues,  if  raised,  must -be:  determined,  502. 

So  decree  no  longer  nugatory,  502. 

And  has  conclusiveness,  502. 
Decree,  §  2766,  500. 

Form,  502. 

To  be  recorded  under  §  2767,  502. 

Adjudicates  the  rights  of  inheritance  of  the  heirs,  500,  503,  504. 
Cognatp  remedy  under  §  2711,  in  application  "for  disposition  of  realty,  504. 

Resulting  in  conveyance,  or  confirmation  of  title,  504. 

Probate  of  Will :  Part  III,  generally,  293  et  seq. :  See  also  Contested  Probate ; 
Lost  or  Destroyed  Will;  Revocation;  Wills,  sub  Due  Execution. 
In  province  of  N.  Y.,  4,  5,  6. 
By  Governor's  delegate,  6,  7.' 
Of  real  property  before  Rev.  Stat.,  71. 

Jurisdiction  to  deal  with.    (See  Jurisdiction,  sub  Exclusive,  69  et  seq.) 
Of  non-residents,  code  provision,  72. 
Preventing;  by  Supreme  Court,  89. 
Being  in  rem,  abates  not  on  death  of  party,;  153  et  seq. 
His  representative  may  intervene,  154. 
If  not,  decree  is  binding  on  all  surviving  parties,  154. 
Proponent,  dying,  having  had  no  beneficial  interest,  154. 
His  representative  not  bound  to  come  in,  154. 
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Not  discontinued  save  by  consent  of  court,  400. 
What  Wills  may  be  Probated,  Part  III,  Chap.  293  et  seq.,  SOS. 
As  to  factum.    (See  Wills,  sub  Due  Execution,) 

[Where  whole  matter  is  analyzed.] 
As  to  law  under  which  executed  as  conditioning  jurisdiction,  70-74,  SOS.        ,- 
If  of  real  and  personal  property /actem  must  comply  with  N.  If,  Statute, 

298-299.  \       ■        '     ■ 

If  of  personal  property,  executed  in  U.  S.  or  British  possessions  factum 

must  comply  with  lex  fori  facti,  298,  SOS. 
Or,  if  of  personal  property,  and  by  non-resident,  then  factum  must  follow 

lex  fori  domicilii,  298,  505. 
N.  Y.  law  in  force  at  time  of  death  governs,  299. 
As  to  domicil  of  testator: 

As  conditioning  jurisdiction,  70-74,  389,  505. 

Law  of  his  domicil,  if  complied  with,  makes  will  provable  here,  310. 

As  to  personalty,  310. 
Provisions  applicable,  summarized,  391. 
Code  provisions,  69  et  seq,  389,  390. 
As  to  nature  of  property  willed  as  conditioning  jurisdiction,  70-74.  , 

As  to  locus  of  property  willed,  489. 

As  conditioning  jurisdiction,  70-74.  ''•'  '■''         -  "   :      •       -'I 

Revoked  Wills  cannot  be  probated,  340  et  seq.  ;:    ;        ..        .   -     ,. 

But  revocation  statutory,  340.    (See  Revocation.) 
Proponent,  in  doubt,  should  offer,  341. 

And  let  court  determine,  341. 
Carry  codicils  thereto  with  them,  341. 
Op  a  Revived  Will,  345. 

When  revoked  wiU  not  revived,  statute,  343. 
Or  AN  Altered  Will,  353. 

Surrogate  must  decide  when  alterations  made,  353,  354. 

If  before  execution  will  probate  it,  353. 

If  after  execution,  then  if  material,  will  reject  it,  353. 

if  immaterial,  will  disregard  change,  353. 
Burden  of  proof,  353.  ' 

Holograph,  alterations  in  testator's  hand,  presumption,  353.' 
Duplicate,  interlineation  in  one  of  the  examples,  354. 
Statute  applicable,  substantial  compliance  with,  299. 
Meaning  of  "substantial,"  299. 

Does  not  mean  vague  or  insufficient  proof  of  statutory  requireiiiehts,  299. 
While  sufficient,  it  is  also  essential,  300. 
Due  Proof,  of  factum.    (See  Wills,  svh  Due  Execution,  298-340.    See  339  et  seq.) 
Value  of  attestation  clause.    (See  sub  Execution.) 
That  it  is  testator's  own  will,  319. 

By  showing  knowledge  of  contents,  319. 
Presumption  from  holograph,  319. 
Identified  by  subscribing  witnesses,  330. 
By  other  than  subscribing  witnesses,  335. 
When  witnesses  dead,  by  proof  of  handwriting,  338. 
And  of  "other  circumstances,"  338. 
Preliminary  Steps,  366  et  seq. 

See  Death,  as  to  its  being  proved,  as  a  prerequisite,  366-373. 
See  Intestacy  as  to  its  being  proved,  as  a  prereqvusite,  373.     , 
Inquiry  into  kinsmen,  380. 
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Proditction  of  mil: 
Search  for,  373. 
If  deposited  under  §  30,  Dec.  Est.  Law,  373. 

To  whom,  in  such  case,  dehverable,  374. 
Proponent's  duty  to  file  it,  374,  377. 

Or  secure  its  production  by  subpcma  duces  tecum,  374. 

Or  resort  to  §  2607,  by  petition  to  compel  production,  375. 

If  any  one  averred  to  have  destroyed,  retained  or  concealed  it, 

•    '    'i 375. 

or  conspired  with  others  so  to  do,  375. 
or  knows  of  either,  375. 
Order  to  be  served,  how,  and  witness  fees  paid  thereunder,  375. 
Same  rule  applies  to  codicils,  380. 
Non-producible  wills: 

(1)  Those  proved  in  British  courts,  375,  505. 
Code  provisions,  375. 

What  may  be  done  in  lieu  of  producing  original,  375. 

(2)  Those  held  by  some  other  foreign  court,  376,  505,  506. 

May  necessitate  action  under  §  1861,  376. 
Or  by  court  in  another  State,  376. 

(3)  Lost  or  destroyed,  377.    (See  Lost  or  Desthoyed  Will.) 
Inspection  and  testing  genuineness  of  will,  after  fUing,  377. 

Photographic  and  chemical  tests,  377. 
Practice  on  application  for  test,  377. 
Filing,  requisite;  importance  of,  377. 
'  '       DupUcate  wills,  377,  384. 

Object  of  fiUng  both  "examples",  377,  384. 
If  one  missing,  i.  e.,  the  one  in  testator's  custody,  presumed 
revocation,  377. 
Who  may  Pbopgtjnd,  378. 
Code  provision,  378. 

Anyone  designated  as  representative,  378. 
Or  invested  with  trust  duty,  378. 
Or  given  benefits  by  will,  378. 
Any  creditor  or  person  interested,  378. 

By  attorney,  379,  917, 
Party  to  any  action  to  which  decedent  if  Uving  would  be  proper  party,  378. 
Executor's  duty  and  rights  discussed,  379. 
'      Effect  of  his  refusal  to  actively  press  probate,  379.  . 
What  Surrogate  has  Jurisdiction.    (See  Jurisdiction,  sub  Exclusive,  69  el  seq., 
389  et  seq.) 
Code  provisions  requoted,  389. 
Conflicting,  <h6w  adjusted,  390. 
Uncontested  Probates,  383  et  seq. 
A.  First  step  the  petition,  383. 

Formalities,  of,  a,  under  §  2521,  b,  under  §  2609,  383. 
must  recite  all  jurisdictional  facts,  383. 

specify  all  citable  parties,  383. 
averments  outlined,  383-384. 
I'  ;'  '        translation  of  foreign  wills,  384. 

illustrated  by  N.  Y.  Co.  form,  annotated,  384-389. 
derk's  memorandum,  endorsed,  to  show  record  of  proceeding, 
388,  389. 
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must  be  filed,  399. 
with  will,  399. 
if  new  parties  discovered,  no  need  to  amend,  309. 

but  prepare  and  file  supplemental  petition,  399. 
when  can  be  withdrawn,  401. 

not  if  any  person  interested  wants  to  go  on  with  probate, 
401. 

B.  Second  step  the  Citation. 

Citation  and  waiver  thereof.    (See  Waivbb,  90,  110,  391.) 
When  dispensed  with,  392. 
When  estate  $2000  or  less,  392,  393. 
Who  must  be  cited,  393,  394,  400. 

Code  provisions,  393. 
Contents,  special,  prescribed  by  §2610,  393. 
AU  necessary  parties  nmst  be  cited,  395. 
Effect  of  divorce,  395.    (See  Divorce.) 
Precedent  for,  395-396. 
Form  of  affidavit  of  service,  396. 
Object' of  citation  and  service  is  twofold,  400. 

a.  To  give  notice,  400. 

b.  To  get  jurisdiction,  400. 

Citing  persons  interested  under  other  wills,  400. 

Proof  of  service  to  be  filed,  and  when^  402. 

Citation  only  need  be  served,  402. 

Return  day.    (See  Citation,  sub  return  day,  and  p.  400.) 

C.  Intervention  of,  or  bringing  in  proper  parties.     (See  Parties,  svh  Inter- 

vention, ISl  et  seq.,  397  et  seq.) 
Infants,  guardian  ad  litem.    (See  Gtjabdian  ad  Litem.) 

D.  Notice  to  legatees,  devisees  and  other  beneficiaries,  398,  418. 

Form  for,  398.  -  ,  ,  -  ' 

Until  proof  of  its  mailing  is  filed,  letters  wiU  not  issue,  418. 

E.  The  hearing,  401  et  seq. 

The  retittn  day  the  first  available,  401. 
Or  designated  then,  402. 
"■  ,  Adjournments  within  Surrogate's  control,  402. 

Examination  of  witnesses  who  subscribed  will,  402. 
Or  to  "the  tenor"  of  a  nuncupative  will,  402. 

Two,  and  no  less,  requisite,  403. 
Right  to  examine  orally  before  framing  and  filing  objections,  402. 
Code  provision,  402.  r 

Clerk  may  take  their  testimony,  where  no  contest,  403. 
"Surrogate's  witness"  eliminatted,  402-403,  429. 
Two  at  least  of  subscribing,  to  be  examined,.  403. 
If  within  State,  and  competent,  403. 
Proponent  to  produce,  403. 

Unless  unable  for  any  reason  specified  in  §  2612,  404. 
§2612  quoted,,  404. 

Incompetency,  etc.,  of  witness,  how  shown,  404. 
If  duly  shown,  will  provable  by  one  witness,  404. 
//  all  dead  or  absent,  etc.,  then  under  §  2612,  stiD  will  may  be 
'  proved,  404,  408  et  seq. 

By  proof  of  handwriting,  404,  408. 
Of  testator,  and  of  the  witnesses,  408. 
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And  of  "other  circumstances,"  408.    ' 
e.  g.,  declarations  of  testator,  409. 
No  order  of  Surrogate  necessary  to  production  of  subscribing 

witnesses,  404. 
If  subpoena  disobeyed,  punishable  for  contempt,  404. 
'   Additional  witnesses,  405. 
Meaning  of  "competent  ahd  able  to  testify,"  405. 
Attorney  who  drew  will,  405.  ' 

Bequest  to  witness,  202  et  seq.,  406.    (See  Witness.) 
Commission  may  issue,  407.     (See  Eviijence.) 
When  testitnony  cannot  be  dispensed  with,  407. 

Surrogate  may  examine  aged,  sick  or  infirm  witness  where  he  is, 
407. 
on  notice,  prescribed  by  him,  407. 
or  may   designate   Surrogate  of  another   county    to 

examine,  408. 
who  acts  by  virtue  of  the  order  to  that  end,  408. 
or  vice  any  named  in  §  2502,  408. 
Form  of  deposition,  411. 

F.  Proof  required  to  establish:  ■ 

Ca;se  of  holograph,  witnesses  dead,  409. 

Case  of  all  witnesses  absent,  etc.,  408-409. 

Two  points  on  which  to  "satisfy"  Surrogate,  410. 

1'.  Genuineness  of  will,  410. 

2.  Validity  of  its  execution,  410. 

He  maiy  also  require  further  proof,  410. 

How  genuineness  shown,  410. 

G.  Special  guardian's  report,  410. 

Precedent,  411. 
Contested  Probates,  Part  III,  Chap.  IV,  417  et  seq. 
Issues  twofold  in  scope,  417.    See  also  432. 

1.  As  to  factum,  i.  e.,  due  execution,  417. 

2.  As  to  expOsitiori,  i.  e.,  construction  and  effect,  417. 
Distinction  stated,  417.  • 
Limits  on  Surrogate's  power  before  the  Cod^,  417. 

Power  of  exposition,  i.  e.,  to  construe,  if  will  admitted,  418. 
Elements  of /oc^uTO  set  forth,  418.  • 

H^n6e  Surrogate  deals  with  error,  mistake,  variance,  418. 
As  well  as  fraud,  capacity,  418. 

Burden  of  proof,  419  et  seq,  428,  429.     (See  Burden  op  Pboop.) 

Steps  in: 

A.  Same  as  noted  under  uncontested  probate.  A,  B,  C,  D. 
Thktis  including  the  notice  to  persons  named  in  Will,  418. 

under  §  2616,  418. 

it'is  not  jurisdictional,  but  procedural,  419. 

precedent  for,  419. 

affidavit  of  service,  419. 

B.  Contest  begun  by  Objections,  421. 

Oral  examination  of  subscribing  witnesses  before  framing,  402. 

When  framed  must  file,  421. 

Are  a  "pleading"  and  must  be  written,  101,  102'.        ■  "i 

When  to  file,  421. 

If  jury  trial  desired,  must  be  demanded  therein,  421. 


1788  ANALYTICAL   INDEX 

References  are  to  pages 

Probate  of  Will — continued. 

Who  may  file  defined  in  §  2617,  421, 

;  i  Not  after-bom  child,  430.    (See  After-born.) 
i  Rights  unaffected  by  probate,  430- 

Unless  it  be  only  child,  430. 
in  such  case,  may  contest,  43p,     . 
or  unless  "provided", for  in  will,  ^431. 
Devisee  or  legatee  under  any  will,,  431s 
Public  adnjinistrator,  431. 
Attorney  general,  431. 
Mortgagee  of  beneficiary,  432.  '      , 

But  not  a  creditor  of  decedent,  432. 
Unincorporated  bpneficiary  under  other  will,  432. 
Importance  of  consulting  local  rules,  422. 

e.  g.,  as  to  serving  copy  of,  objections,  422. 
Or  note  of  issue,  and  notice  of  trial,  422. 
Or  order  for  notice  under  §  2618,  422. 
Or  order  framing  questions  for  jury  trial,  422. 
r     .     .  Precedent  for,  426. 
Notice  under  §  2618,  form  and  procedure,  422  et  seq. 
Precedent  for  answer  containing  objections,  424.      ,  ;     ; 
Setting  up,  in  bar,  prior  action  of  anothejr  covirt,  42'i;-428. 
Status  of  contestant  may  be  put  in  issue  at  outset,  429. 
Withdrawal  of;  absolute  right  to,  430. 
C.  Hearing.    (See  always  local  rules,  if  any,  425.    See  Jukt.) 
Before  Surrogate  alone:  ■  ..    , 

Then  §  977  as  to  note  of  issue  a.nd  notice  of  trial  applies, 

425.  ,;.!,,! 

Such  trial  had  unless  jury  trial  dii^y  and  seascnpably  de- 
manded, 425. 
Before  Surrogate  and  jiiry,  425. 

Practice  regulated,  426.    (See  Jury.) 
Before  jury  in  another  court,  425. 
Practice  in  the  offer  of  proofs,  pro  and  con,.  428,  433. 
•        Affirmative,  and  burden  of  proof  on  proponent  throughout,  419,  420, 
429.       , 
Surrogate  must  be  satisfied,  432,  433. 
Issues  as  to /acf iim  threefold:  •     ,  ,, 

I.  Ihte  execution,  discussed  and  indexed  undeir/V^i^s. 

(See  Part  III,  Chap.  I.)       ;    .  ,  ' 
II.  Testamentary  Capacity.    (See  below.)  ,       , 

III.  Undue  influence.    (See  below.) 
Testamentabt  Capacity,  433-463.  , 

Primary  presumption,  everyone  "comPQs  mmlis,"  428,  433,  450. 
But  proponent  must  make  prima  facie  case,  428,  433. 
"Sound  and  disposing  mind  and  memoiy,"  434,  437. 
Includes  comprehension  of  his  estate,  435,  437,  440. 

and  of  claims  upon  him  of  "near  and  dear"  relatives,  435,  437, 

440,443.  I      .  ,    .    s 

and  of  dispositive  terms  of  the  will,  435-438,  440. 
does  not  mean  necessarily  free  from  prejudice,  449. 
Extra  burden,  wherei  testator  very  old,  or  sick,  or  enfeebled,  434.    (See  below.) 
,  Scope  of  the  inquiry  stated  by  Fowler,  434.  ■    . 

Analysis  of  this  kind  of  capacity,  435,  437. . 
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Judicial  tests'<}f  it  vs.  the  expert's,  434r-436. 
No  general  norm  or  standard  to  conform  to,  436,  438. 
Facts  material  upon  this  specific  inquiry,  436. 
Rules  of  evidence  applicable,  439.    (See  Expert.) 
I.  Age,  436.  ' 

Miriimiim  fixed  by  Statute,  433,  436. 

But  no  maximum,  436. 

Therefore  no  presumption  of  non-capacity  from  mere  advanced  age, 

436,  438,  444. 
Inquiry  is  how  far  facilities  impaired  thereby,  438. 
'  Senility  alone  does  not  deny  capacity,  438. 
Every  case  determined  on  its  own  facts,  438. 
Quantum  suff.  rule  of  evidence,  438. 
II.  Illness  and  infirmity,  439. 
Chronic  or  acute,  439. 
Congenital  or  hereditary,  439,  441.        ' 

TransmissibiUty  of  taint,  how  shown,  441. 
Apoplexy  may  be  temporary,  439. 

and  so  incapacity  intermittent,  441. 
Must  be  proven  to  have  incapaditated,  ai  the  time  wiU  made,  439-442. 
For  acute  seizure  may  disable,  only  temporarily,  439,  442. 
Contrasted  with  insanity,  442. 
Which  once  shown,  presumed  to  continue,  442. 
Effect  of  morphia,  ete.,  at  such  crisis,  439,  440,  and  see  below. 
Impressions  of  witnesses  as  to  whether  acts  rational,  440. 
Bright's  disease  plus  intemperance,  441. 
Paresis,  441. 
General  debility,  441. 
Paralysis,  441. 
•  Effecting  change  in  disposition,  etc.,  444. 

Palsy,  441. 
"  Dementia,  442,  443. 

Total  breakdown,  443. 
I-IIa.  Effect  of  nature  of  mil  considered  in  connection  with  I  and  II,  443. 
•  -    '  '  Unfair  or'unjust  will  no  proof  of  incapacity,  443. 

Unnatural  disinherison  of  infant  raises  doubt,  443. 
But  testator  may  assign  reason  therefor,  443. 
And  thereby  show  his  power  to  discriminate  between  "near"  and 
"dear"  kin,  443. 
Effect  of  forgetfulness,  aphasia,  mistake,  443. 
Total  re.  partial,  443-444. 
III.  Eccentricities: 

Eccentricities,  when  symptomatic,  444,  447. 
Or  merely  idiosyncratic,  444,  447. 
How  to  test,  444. 

One  may  be  disgusting  but  competent,  445. 
Norm  of  comparison,'  445. 
Rule  as  to  witnesses,  445,  446. 
■  '  '  i'lay  or  expert,  445,  446. 

Capacity  for  business,  strongly  refutes,  447. 
rV.  Addiction  to  drugs,  etc.,  448  et  seq. 

Effect  of,  coexisting  with  old  age,  or  acute  illness,  439,  440. 
"Into3d<iation  a  condition  not  a  state,  442. 
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May  be  intermittent  in  its  operation,  442> 
Ultimate  suicide,  448. 
Drunkard  can  make  will,  448. 
Three  bottles  a  day,  448. 
Test:  was  reason  dethroned?  449. 
Spirituous  vs.  testamentary  capacity,  449. 
Inquiry  not  whether  drunk  habitually,  449. 
But  was  he  drunk  at  the  time?  449. 
Drugs:  same  rule  as  to  opium,  etc.,  449. 

Stupefaction  us.  stimulation,  449. 
Codicil  when  sober,  may  cure  will  when  drunk,  499. 
V.  Idiocy,  lunacy,  delusions,  449. 
Imbecile  may  be  competent,  449. 
Idiot  or  lunatic  is  not,  450. 
Insanity  must  be  at  time  of  execution,  450. 
For  it  may  occur,  cease,  and  recur,  450. 
Adjudication  of  not  retroactive,  450. 
But  once  shown,  continuity  presumed,  450. ' 
But  if  declared  sane  then  presumption  is  he  continues  so,  450. 
Value  of  lay  and  Expert  testimony,  451. 
Test  of  insanity,  451,  452. 

Existence  of  insane  delusions,  451. 

1.  Actually  shown  to  exist,  451. 

2.  And  to  have  operated  on  testator's  mind,i451. 
May  exist  and  not  have  afifected  will  at  all,, 451. 
Delusion  must  be  equivalent  to  a  habit  of  the  mind,  451. 

definition  of,  452. 

must  influence  conduct,  452,  457,  ,458. 
if  both,  then  insanity  predicated,  452. 
i.  e.,  a  conviction,  not  founded  in  fact,  influencing  testamentary 

conduct,  452.  \ 

The  norm  is  the  normal  testator,  not  the  "average  man," 

452. 
A.  Religious  aberration  or  peculiarity: 

Courts  will  not  ideal  with  speculations  of  belief,  452. 
unless  they  amount  to  religious  mania,  452. 
infideUty,  spiritualism,  etc.,  452,  453,  454. 
effect  on  the  will  itself,  453. 
Christian  Science  compatible  with  capacity,  453. 
belief  in  Philosopher's  Stone,  ghosts,  453. 
transmigration  of  souls,  454. 
witchcraft  or  Mohammedanism,  454. 
B. '  Delusion  contrasted  with  mistaken  belief,  454,  455. 
e.  g.,  that  child  is  illegitimate,  4651 
Resultant  disinherison,  455. 

Will  may  be  vehicle  of  prejudice,  spite  or  passion,  455. 
May  exhibit  whims,  vanity  or  animosity,  455. 
BeUef  in  supposed  facts,  455. 
Is  it  a  monomania,  the  inquiry,  455. 
Delusion  of  fear,  456,  457. 
Perverse  prejudice  not  alienation,  456.  ■ 
C.  Isolated  acts  not  sufficient,  458.  ; 

A  condition  must  be  shown,  458, 
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D.  Mr.  Redfield's  cited  cases  .on  subtopics  of  this  subject,  461 
' '  et  seq. 

Incapacity  generally,  461. 
Old  age,  but  unimpaired  faculties,  461. 
and  impaired  powers,  461. 
and  paralysis,  462. 
and  deafness,  462. 
and  blindness,  462. 
Loss  of  memory,  462. 
Illness  and  stupor,  462. 
Illness  and  undue  influence,  462. 
Weakness  and  imdue  influence,  462. 
Intemperance  and  undue  influence,  462. 
Sickness  and  habits  of  intemperance,  462. 
Intoxication  at  time  of  making  will,  462. 
Delirium  tremens  and  delusions,  463. 
Heart  disease  and  delusions,  463. 
Delusions,  monomania;  speculative  belief  in  witchcraft, 

mesmerism,  spiritualism,  absurd  ideas,  463. 
Eccentricity,  463. 
Paranoia,  463. 
General  insanity,  etc.,  463. 
Incipient  paresis,  463. 
Temporary  irrationality,  463. 
Lunacy,  463. 

Imbecility  and  idiocy,  463. 
Suicide,  463. 
Undue  Influence,  464  et  seq.  r 

Definitions,  464. 

Undue = improper,  wrongful,  fraudulent,  464. 
Influence  =  effectual,  constraining,  working  change  in  intent,  464. 
Feebleness  may  invite,  464. 

But  it  may  be  exerted  on  the  strong  and  vigorous,  465. 
Influence  must  be  operative;  and  its  result  clearly  shown,  465. 
Not  to  be  inferred,  as  from  mere  opportunity,  465,  475. 
Must  be  proved  as  a  fact,  465,  475. 

Burden  on  one  asserting  it  was  used,  465. 
How  presumption  of  may  arise,  466,  467. 
Not  often  susceptible  of  direct  proof,  467. 
Three  kinds  of  situation  from  which  influence  may  grow,  467. 
I.  Confidential  or  fiduaiary  rehiionship  a  factor,  467. 

There  are  legitimate  influences  exercisable,.  467. 
Decent  importunities  of  members  of  family,  467,  474. 
Influence  growing  out  of  gratitude,  esteem,  etc.,  467,  469. 
But  neither  allowed  if  exceeding  bounds,  474. 

i.  e.,  if  it  overpowers  or  covers  testator's  will^  467,  471< 
Right  by  fidelity  to  create  favorable  testamentary  intent,  468. 
Fraudulent  supplanting  of  another,  468,  470. 
Threats,  468. 
Meretricious,  469. 

Effect  of  great  age  or  feebleness,  469. 
Religious  advisers,  470-471,  472. 
Qui  se  scripsit  hceredem,  471,  479. 
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Draftsman,  agent  or  attorney,  471,  476. 

Importance  of  showing  vigor  or  feebleness  of  testator,  472,  474. 
Physician,  same  rules,  472,  479,  480. 
To  render  suspicious,  natural  objects  of  bounty  must  be  passed  over,  or 

supplanted,  473. 
Wife,  entreaity,  tears,  474. 
Connubial  control,  475. 

II.  Opportunity,  as  a  factor  in  deciding  issue,  475  et  seq. 

Alone,  and  no  proof  of  fraud  or  coercion,  raises  no  presumption,  465, 

475. 
With  motive  also,  insufficient,  475,  476. 
Exercise  of  influence  in  fact  must  be  shown,  476. 
Where  draftsman  is  beneficiary,  476. 

then  important  to  show  testator's  knowledge  of  contents, 

476. 
§  835  and  its  operation  in  such  case,  476,  477. 

III.  Weakness  of  testator,  as  a  factor,  477,  480,  481. 

Amounting  to  "peculiar  susceptibility"  to  control,  477. 
May  give  birth  to  presumption  otherwise  not  arising,  478. 
e.  g. ,  in  case  of  attorney,  478. 
variance  with  prior  wills,  478,  480,  481. 
medical  attendant  or  nurse  securing  legacy,  478,  479,  480. 
Suspicion  aroused  if  such  persons  procure  wills  in  their  favor,  471, 
479. 
Must  be  "put  to  rest"  by  a  satisfactory  evidence,  479. 
i.  e.,  that  testator  knew  what  he  was  about. 
(See  below,  Knowledge  op  Contents.) 
Presumption  of  exercise,  3  rules  formulated,  481.  -.ijifi    i 

How  met  in  each  case,  481. 
Change  of  testamentary  scheme,  a  factor,  478,  480,  481. 

Or  of  purpose  to  makelio  will  at  all,  480,  481,  482. 

IV.  Knowledge  of  contents;  a  factor,  482.  , 

Presumption  ordinarily  from  execution  of  will,  482,  483i 
When  does  not  arise,  however,  482. 
Illiteracy,  infirmity,  extreme  age,  482,  483. 
Proponent's  burden  in  such  cases,  482.  ,.    ,.' 

To  show  testator  knew  what  he  was  about,  482. 
How  proven,  483. 

by  showing  will  was  read  by,  or  to  testator,  483. 
by  testator's  declarations  coinciding  with  those  of  will,  483. 
by  a  codicil,  duly  executed,  thereto,  483. 
by  circumstantial  evidence^  483. 
In  securing  destruction  of  will,  484. 
Mistake  operating  on  a  will,  484,  488. 
When  may  defeat  probate,  484. 
When  works  partial  avoidance,  485. 

Mr.  Redfield's  cited  oases  on  subtopics  of  Undue  Influence;  485. 
General  principle,  485. 
By  wife,  486. 
husband,  486. 
child  and  legatee,  486. 
brother  or  sister  and  legatee,  486. 
physician,  486. 
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grandson,  legatee,  486. 

niece,  nephew,  legatee,  486. 

son-in-law,  legatee,  486. 

business  manager,  486. 

paramour,  486. 

housekeeper,  486. 

executor,  486. 

legal  adviser,  487. 

spiritual  adviser,  487. 

draftsman,  487. 

guardian,  487. 

parent,  487. 

clergyman  (bequest  to  church),  487. 

father  of  a  legatee,  487. 

legatee,  not  of  kin,  487. 

nurse,  487. 

inducing  gifts  to  charity,  487. 

coupled  with  incapacity,  487. 

old  age,  487. 
secrec}^,  etc.,  as  "badge  of  fraud,"  488. 
duress  and  threats,  488. 
mistake,  etc.,  488.  • 
The  Decree: 

Its  conclusiveness,  399  and  see  Decrees  and  Orders. 
UpoH  proof  of,  three  prerequisites  must  be  made,  489. 

If  Surrogate  "satisfied,"  489. 
Declares  will  valid  to  pass  property,  489. 

And  declares  what  kind  it  is  valid  to  pass,  489. 
This  does  not  mean  passing  on  validity  of  particular  dispositions,  489. 
Rules  as  to  being  "satisfied,"  490. 

Some,  if  factum  proven,  unless  lack  of  capacity  or  fraud,  etc.,  established  be- 
yond reasonable  doubt,  490. 
Others  insist,  contest  or  no  contest,  on  proponent's  sustaining  burden  ade- 
quately;   490.  ■       '  '      '  ,    • 
If  construction  demanded,  decree  must  cover,  491. 
Code  provision,  492. 
Unless  probate  denied,  492. 
Decree  of  probate  may  result  from  three  courses  of  proceeding,  491. 

a.  Normal  uncontested,  491. 

Form  of  decree,  492. 

b.  Same,  plus  appeal  for  construction,  491. 

Form  showing  recitals,  492. 

c.  Contest,  perhaps  jury  trial,  will  sustained,  491. 

Recitals  in  "lost"  will  case,  493. 
Precedent  of  a  decree,  493,  494. 
Probate  decree  of  one  will  may  require  revocation  of  letters  previoxisly  issued, 
492. 
Code  provision,  492. 
Formalities. 

Must  recite  whether  contested  or  not,,  489.  . 
content  of  a  nuncupative  will,  493. 

Or  of  a  lost  or  destroyed  will,  493. 
exscission  of  a  part  for  fraud,  mistake,  scurrility,  etc.,  493. 
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this  "editing"  of  a  will  rarely  done,  493. 
Prompt  entry,  necessity  of,  496. 
Entry  nunc  pro  tunc,  496. 


To  let  in  posthumous  chUd,  255. 

After  its  birth,  255.' 
Specially  only,  255. 

Former  parties  not  allowed  to  raise  anew  any  issue,  255. 
To  let  in  sick  party,  251. 
Uncited  party,  251,  399. 
Forcibly  detained  party,  252. 
For  fraud,  in  averring  death  or  intestacy,  252. 
On  proof  of  codicil,  established  on  appeal,  253. 
Not  on  application  of  creditor,  253. 
For  he  is  not  a  proper  party,  253. 
Examples,  where  right  denied,  254. 
The  Will  Admitted  to  Phobate       (See  also  Establishing  Will,  505  et  seq.) 
Certifioate  endorsed  on  original,  494. 

Or  equivalent  copy  or  statement,  494. 
Evidential  value  thereof,  494.  ' 

Recording  will,  code  provisions,  494,  495. 
Will  to  be  filed  and  remain  in  office,  495. 

Except,  under  §  2620,  when  needed  in  certain  other  courts,  494. 
Evidential  value  of  certain  recorded  wills,  495. 
Requirement  as  to  recording  in  every  county  where  realty  is,  495. 
Record  of  wills  proved  elsewhere  under  §  44,  Dec.  Est.  Law,  497. 
No  letters  issued  hereunder,  497-498. 
Sufficient  as  probate,  sd  executor  can  give  good  title,  498. 
Requirements,  additional:       ^ 

Where  will  is  of  a  non-resident,  certified  copy  to  be  sent  to  Seo'y  of  State, 

499. 
And  certified  copies  of  letters  to  him  and  also  to  State  Comptroller,  499. 

Proceedings  in  Surrogates'  Courts.    (See  specific  headings.)    Part  II,  Chaps. 
1,3. 

Abatement  on  death  of  party,  153  el  seq.    (See  Parties,  sub  Death.) 
Practice  in  how  regulated,  161  et  seq. 

Special  Code  provisions,  163  et  seq. 
Consolidation  of,  163. 

Upon  equitable  and  just  terms,  163. 

Without  prejudice  to  action  in  either  of  the  proceedings,  163. 
Contrasted  with  actions,  98,  248. 

Informal,  and  often  ex  parte,  248. 

This  accounts  for  Surrogatte's  unusual  power  to  open,  vacate,  etc.,  248. 
Transfer  of  to  Supreme  Court,  41. 

Proceeds  of  Sale:  See  Disposition  of  Realty;  Payment  into  Cotirt;  Infant,  sub 
Sale  of  Realty. 

Process:  See  Citation;  Order  to  Show  Cause. 

ft-qfits: 

Executor,  etfc.,  to  account  for.    (See  Accountino.) 
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Prohibition,  Writ  of: 

As  a  means  of  preventing  probate,  rules  governing,  89,  427.  , 

As  a  means  of  preventing  appointment  in  Surrogate's  discretion,  647. 

Proof:  See  Evidence;  Presumption. 

Of  autiiority  of  "acting"  Surrogate,  35. 
Precedents  for,  39,  40. 

Proper : 

Surrogates,  33. 
Province  of  New  York:  See  Courts,  sub  Colonial. 
Public  Administrator:  Part  IV,  Chap.  I,  subd.  F,  613  et  seq. 

Definition,  twofold  purpose  of  office,  613. 
Conservation,  by  a  public  official,  614. 
Now  appointable  in  five  counties,  614. 
In  New  York,  deemed  a  city  officer,  614;  see  624  et  seq. 

And  municipality  may  be  liable  for  acts  and  omissions,  614,  644. 
Statutory  provisions  collated,  614. 

County  treasurer's  status  now  distract,  614,  615.    (See  CotrNTY  Trbastjber.) 
Right  to  administer: 

Where  given  by  statute  not  to  be  avoided,  615,  730. 
Except  in  case  also  covered  by  statute,  615. 
Not  by  a  power  of  attorney  by  one  unable  to  qualify,  615. 
But  this  "technical"  right  not  to  be  overemphasized,  616. 

Since  after  all  statute  intended  to  protect  next  of  kin,  616. 
Procedure  of  appointment  to  be  strictly  complied  with,  616. 
Notice  required  must  be  given,  614,  634. 
Else  appointment  may  be  revoked,  616,  617,  634. 
On  application  of  one  deprived  of  right,  617,  634. 
This  right  independent  of  statute,  617. 
Form  of  notice,  634. 
Irregular  appointment;  remedies,  618. 
His  rights  in  the  courts,  619. 

Generally;  those  of  any  administrator,  619. 
Restrictions  on  his  remedies,  619. 
May  sue  for  negligent  killing,  620. 
The  special  functionaries: 

Kings  County,' 614,  620.^ 
Code  provision,  620-621. 
N.  Y.  City  act  rnade  applicable,  620. 
May  be  temporary  administrator,  620-621. 
Jurisdictional  basis,  621. 
Preference  over  next  of  kin,  621. 

Rule  criticised,  621,  622. 
Rights  and  duties,  640-642. 
Richmond  Cotjnty,  614,  622. 

Provisions  of  Act  of  1899,  622. 
May  also  be  temporary  administrator,  622. 
Priority  of  right  defined,  622. 
Rights  and  duties,  640-642. 
Bronx  County,  614,  623. 

Decision  construing  act  concerning,  623. 
N.  Y.  City  act  made  applicable,  623. 
Priority  given  him,  must  be  asserted,  623. 
Rights  and  duties,  640-642. 
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Public  Administrator — continued. 
Erie  County: 

'  All  acts  relating  to  public  administrator  made  to  apply,  623. 
May  also  be  temporary  administrator,  623. 
Rights  and  duties,  640-642. 
New  York  CotrNTr: 

Note:  Act  made  to  apply  to  others,  so  discussion  to  be  referred  to  svb 

preceding  subtopics  excepting  Richmond. 
The  ofiBce  and  appointment  thereto,  624. 
Compensation,  624;' 

Powers  re  "collecting  and  taking  charge  of,"  624,  625. 
Presumption  of  intestacy,  in  aid  of  this  right,  625. 
Limitations  on  right,  625. 
When  there  is  widow,  or  next  of  kin,  626. 
Form  of  petition  for  preliminary  order  to  "collect,"  626. 
Affidavit  underlying  same,  627. 
Order  thereon,  627. 
Inquiry  as  to  concealed  assets,  628. 

The  subpcena,  and  the  inquisition,  629. 
Application  for  inquiry,  precedent,  629. 
Order  directing,  630. 
Citation  to  attend,  630. 
Powers  of  Surrogate  thereupon,  630-631. 
Warrant  to  search  and  seize,  631. 
Bond  to  obviate,  631. 
Goods  at  quarantine,  health  officer's  duty,  631. 

3  months'  custody,  unless  destroyed  p.  b.  p.,  631. 
Sale  of  perishable  assets,  632. 
Affidavit  therefor,  632. 
Order  of  sale,  633. 
When  letters  to  issue: 

I.  Estate  over  $100,  633. 
Who  to  be  notified,  634. 

JSIotice,  634. 
Petition,  635. 

Confficting  rights  settled  on  return  day  of  notice,,  635. 
And  administration  becomes  permanent,  636. 
Whereupon  public  administrator  is  reimbursed,  636. 

But  no  commissions  to  that  time,  636. 
But  he  may  be  held  entitled  to  permanent  letters,  636. 
n.  Estate  not  over  $100,  637. 

Application  by  notice,  637. 

If  no  claim  then  asserted  pubUc  administrator  acts,  637. 

As  though  letters  had  issued  to  him,  637. 

On  fihng  affidavit,  637.  (,     ;! 

Meanwhile,  certain  restraints  imposed,  637-638. 
Recognition  of  consular  representatives,  638. 
Rights  of  consul  in  such  cases,  638. 
To  represent,  not  to  administer,  638. 
Effect  of  regular  representative  appearing,  639. 

Public  ftdministrator  must  surrender  assets,  639. 
Less  his  charges,  to  be  allowed  and  taxed,  639. 
Supersession  of  public  adnainistrator,  639. 
Three  cases  set  forth,  639. 
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Public  Administrator — continued. 

Bight  of  certain  person  to  come  in  and  supersede,  639. 

Time  limit  on  this  right,  639. 

Public    administrator    protected    as   to,  his    commissions   and 
expenses,  639. 

Effect  on  pending  litigation,  639. 
Rights  and  duties  of  public  administrator,  under  permanent  letters, 
640-642. 

Note:  This  section,  24,  is  made  to  apply,  by  reference,  to  Other 
functionaries.  ,,;;..i'' 

May  administer  de  bonis  non,  642. 
Depositaries  of  moneys  collected,  643. 
Advances  to  relatives,  643. 
Annual  report,  643. 

Penalty,  if  he  omit  to  render  or  publish,  644. 
City's  liabiUty,  644,  646. 
Monthly  reports,  644. 
Salary,  644. 

Relation  to  his  successor,  645. 
Hotels,  etc.,  to  report  deaths,  645. 
Also  coroners  and  undertakers,  645. 
Consolidation  act  of  1882  not  intended  to  be  repealed,  646. 

But  continued  by  present  act,  646.  • 

Priority  under  §  2588  to  general  letters,  720-729. 

Estate  of  illegitimate,  724. 

Over  next  of  kin  not  "entitled  to  share,"  725,  726. 

Publication: 

Of  will,  318  et  seq.    (See  Wills,  sub  Due  Execution.) 
Of  citation,  115  el  seq.     (See  Service.) 

Publication  of  Will:  See  Probate. 

Public  Policy: 

Settlement  of  estates  out  of  court,  1408. 

Punctuation:  See  Construction  of  Wills. 

Disregarded  to  accord  with  sense,  526. 
However,  a  hazardous  guide  to  "meaning,''  526. 

Purchaser : 

CompelUng  him  to  take,  91. 
Relieving,  91,  1232,  1236,  1237. 

Grounds  for  relieving,  1237-1238. 
Leave  to  pay  money  into  court,  92. 
On  disposition  of  realty  entitled  to  marketable  title,  1220,  1240. 

May  insist  on  strict  compliance  with  statute,  1220. 

What  objections  untenable,  1231. 

If  creditor,  his  claim  to  be  credited  on  bid,  1234. 
Deed  deferred  till  final  decree,  1234. 

Purchase  money  mortgage,  1234. 

Who  may  not  be  purchasers,  1235. 

Surrogate  cannot  compel  to  complete,  1239. 

Purchaser  from  Heir: 

How  protected,  and  time  limited,  496. 

Against  conveyance,  on  disposition  of  realty,  1240. 
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Purchase-money : 

On  decedent's  contract,  886-887. 
Mortgage  for,  on  Surrogate's  sale,  1234. 
-^  ■    Sale  of  by  rfepresentative,  1234. 

Qualification:  See  Oath;  Official  Bond. 

Meaning,  704. 

Should  be  promptly  done,  704,  705,  708. 

Effect  of  failure,  708.  ' 

Quarantine : 

Effect  of  death  there,  intestate,  625. 

Presumption  of  intestacy,  625. 

Health  officer's  duty  to  seize  effects  and  inventory  them,  631. 

Except  as  to  foreign  seamen,  625. 

Whose  consul  may  take,  625. 

Quarantine  Right:  See  Widow. 

Railroad  Fare :  See  Accounting. 

Real  Property:  See  Disposition  of  Real  Property;  Executors,  sub  Relation  to 
Realty;  Heirs;  I^urchaser;  Rents;  Replevin;  Surplus  Money. 
Definittbn,  30. 

Power  of  court  of  probates  to  order  sale  of,  12. 

Proceeds  of,  adntiiiistrator  generally  cannot  administer,  nor  account  for,  140. 
On  foreclosure  of  mortgage  made  by  decedent,  887. 
On  partition  sale,  887. 
Purchaser  of,  from  heir,  of  realty  devised,  496. 

How  protected,  and  limitation  of  time,  496. 
Unimproved  property,  taxes  on,  892. 

Charge  to  corpus,  892. 
Of  partnership,  894-895. 

Effect  of  the  articles,  895. 
May  be  deemed  personalty,  895. 
And  estate  of  decedent  take,  895. 
Debts  of  decedent  payable  from  only  under  statute,  1019.    (See  DiSPOsmoN  op 

Real  Property.) 
Rule  as  to  when  personalty  exonerated,  1020. 
Devised  in  will: 

Effect  of  condemnation  of,  1170. 
Decedent's  contract  to  sell,  1170. 
Encumbrance  thereof,  1170. 
Instrument  repugnant  to  devise,  1170. 
Rents  of,  when.administrable,  1201  et  seq. 
When  deemed  personalty,  888  et  seq. 
Effect  of  devise  in  trust,  888. 

Of  mere  power  of  sale,  888,  889. 

Reasonableness : 

Of  funeral  expenses,  987,  989,  1207. 
Of  administration  expenses,  1208. 

Receiver: 

Deemed  an  assignee,  147. 

For  "party"  purposes,  147. 
Directed  to  pay  referee's  fees,  175. 
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Receiver — continued. 

Of  unadministered  eatate,  when  Supreme  Court  may  appoint,  579. 

His  statutory  powers,  579. 
Of  executor,  a  "person  interested,"  when,  758. 

Recitals: 

Failure  of  in  decree,  effect,  95. 
Effect  of  in  decree,  77,  95,  216. 

Record  Books: 

To  be  kept  by  Surrogate,  45. 

Trust  fund  register,  50. 

Of  assignments,  charges,  mortgages  or  releases  of  interests  in  estates,  147. 

Of  decrees,  45,  223. 

Of  partial  satisfaction  of  decrees,  223, 

Record  of  Wills: 

In  province  of  N.  Y.,  5. 

After  probate,  under  §  2620,  494. 

Evidential  value  of  record,  495. 

Record  under  §  42,  Dec.  Est.  Law,  495.  ' 

In  every  county  where  decedent's  realty  located,  495. 
Record  under  §  44,  Dec.  Est.  Law,  of  wills  probated  elsewhere,  497, 506. 
This  a  technical  matter,  note  all  requirements,  487,  498. 
No  letters  issue  hereunder,  497-498. 
Practice  indicated,  498. 

Recorder: 

Of  New  York. 

Powers  continued,,  though  office  abolished,  628,  631. 

Referee:  See  Reference. 

Disqualifications  of,  166. 
Oath  requisite,  166. 

Effect  of  omission,  166. 
Under  §  2544,  to  examine  "subscribing  or  material "  witness,  200,  201. 

Reference :  164  et  seq.    See  Accountings. 

To  determine  attorney's  lien,  157. 
Power  to  Refer.    Code  authority,  164,  165. 
Subject  to  right  to  jury  trial,  164. 
In  any  proceeding  except  probate,  164,  165. 
To  take  and  report  evidence,  164,  165. 

To  hear  and  determine  issues,  upon  accountings,  164,  165.    (See  Accountings.) 
If  estate  exceeds  $1000  in  value,  164,  165,  1411. 
And  if  objections  involve  $200  at  least,  164,  165,  1411: 
In  N.  Y.  Co.  reference  to  take  and  report  evidence  in  probate  permissible, 
164,  165. 
Provided  all  parties,  appearing,  consent  in  writing,  164,  165. 
Disputed  claims  under  Act'  of  1914,  164. 

Since  §  2536  safeguards  right  to  jury  trial,  164. 
Specific  issues,  165. 

e.  g.,  residence,  165. 

Running  of  statute  of  limitations,  166. 
The  Order. 

Form  of  amendable,  165. 

To  correctly  state  scope  of  hearing,  165. 
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Reference — continued. 

Direction  requiring  "opinion"  of  referee;  165.  ,,      ■ 

Precision  requisite,  since  it  determines  scope  of  referee's  powers,  166. 
Not  reviewable,  260. 

FOEMALITIBS. 

Witnesses  to  subscribe  testimony,  when,  166. 

Not  on  reference  to  hear  and  determine,  166. 

Supreme  Court  practice  applicable  to  such,  166. 

Under  §  2536,  166. 
Examination  of  report  by  Surrogate's  assistant;  169. 
Of  fiUng  report,  169. 
How  to  put  up  the  record,  169. 
Serving  copy,  169. 
Exceptions,  169,  170. 
Power  of  Referee: 

Similar  to  Supreme  Court  referee,  164,  165. 

To  take  evidence,  objected  to,  how  best  exercised,  165. 

Is  alter  ego  of  Surrogate,  166. 

To  grant  and  refuse  adjournments,  166. 

amendments,  166,  167. 
To  permit  supplemental  accounts,  167. 
To  what  date?  167-168. 

Amendments  only  to  date  of  return  day,  167,  168. 
To  receive  and  consider  new  objections,  172. 
To  fix  first  hearing  date,  166. 

On  reasonable  notice,  166. 
To  require  prompt  proceeding  by  parties,  167,  175. 

How  enforced,  167,  175. 
Control  of  hearings,  167. 
His  acts  enforceable  by  Surrogate,  167. 
Record  of  evidence  objected  to,  how  best  made,  287. 
Fees  of  Referee,  172. 

Similar  to  Supreme  Court  referee,  164,  172. 

Effect  of  "termination  "  for  delay  in  report,  167,  174. 

Stipulation  concerning,  172-173. 

How  to  give  validity  to,  173. 
What  charge  may  reasonably  cover,  173. 
How  items  of  time  and  service  to  be  shown,  173. 
Statutory  rate  controls  in  absence  of  stipulation,  173. 
Cases  relating  to  stenographer's  fees  are  germane,  173,  see  p.  53. 
How  to  collect,  174. 

By  withholding  report,  174. 

At  risk  of  "termination,"  174. 

In  which  case  may  become  Uable  to  stenographer,  174. 

Surrogate's  powerlessness,  174. 
Except  on  final  decree,  174. 
When  he  may  direct  payment,  174. 
Out  of  estate,  or  by  party,  174. 

Out  of  fund,  175. 
When  to  be  refunded,  175^ 
When  referee  may  have  to  sue,  175. 
Report  op  Referee,  168. 

90  day  rule,  Code  provision,  164,  165. 
"With  all  convenient  speed,"  166. 
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Reference — continited. 

Effect  of  delay  under  §  1019,  166,  167. 
Findings  not  only  helpful  but  requisite,  16S-169. 
Ruling  on  requests,   168. 
Effect  given  to  findings,  168. 
Filing;  general  and  local  rules,  169. 
Confirming,  Modifying,  etc.,  of  Report,  169  et  seq. 

Prevailing  party  serves  copy  with  notice  of  filing,  169. 

Thus  starting  time  to  file  exceptions,  169. 
When  report  not  to  be  disturbed,  170,  172. 
Surrogate's  action  on  exceptions,  170. 

Or  independently  thereof,  170,  171. 
Time  limit  for  such  action,  171. 

InfeUcitous  decision  by  Court  of  Appeals,  171. 
Order  setting  aside  not  reviewable,  261. 
Termination  of: 

Rule  under  §  1019,  hoyv  far  applicable,  166,  174. 
Notice  of  election  to  avail  of  rule,  166. 
Waiving  advantage  of  rule,  167. 
Effect  of  on  referee's  right  to  fees,  167,  174. 

Refunding  Bond : 

On  delivery  of  corpus  to  life  tenant,  1149-1150,  1154. 
Liability  of  executor  if  he  fail  to  exact,  1150. 

Unless  will  explicitly  cover  case,  1150,  1154. 
On  compelling  payment  of  legacy,  1176,  1183,  1191.  ' 

Refunding  Legacy: 

Prematurely  or  improperly  paid,  1191. 
Liability  independent  of  bond,  1191. 
But  if  bond  given,  condition  controls,  1191. 
Two  code  actions  provided,  1191. 

One  by  creditor,  1191. 

One  by  after-born  child,  1191. 
Or  subscribing  witness,  1191. 
Liability  of  residuary  legatees,  1191,  1192. 
Rule  as  to  specific  legatee,  1191. 

Basis  of  right  to  refund  is  that  assets  were  inadequate  when  legacy  paid,  1192 
Subsequent  insolvency  of  executor  will  not  alone  create  liabiUty,  1192. 
"Voluntary"  overpayment,  1192. 
Procedure: 

Petition  suggested,  1193. 

Action  on  bond  in  Supreme  Court,  1194. 

Reimbursement : 

By  guardian  of  moneys  disbursed  before  appointment.    (See  General  GtrARDiAN.) 

Rejection  of  Claim:  See  Ascertaining  the  Debts;  Creditor;  Disputed  Claims. 

Must  now  be  explicit,  966,  984,  985. 

In  writing,  966,  984. 

And  served  on  creditor,  966. 

Or  on  attorneys  who  filed  the  claim,  984. 

By  executors,  or  by  their  attorney,  984. 
Surrogate  may  decide  whether  what  was  done  amounted  to  a  rejection,  985. 

Relative:  See  Probate,  sub  Undue  Influence;  Distribution  and  Descent. 
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Release : 

When  conclusive  on  Surrogate,  though  validity  put  in  issue,  144,  1368. 
Receipt,  how  contradicted,  1368. 

Relieving  Purchaser:  See  Disposition  of  Realty;  Purchaser;  Sale. 

Religion : 

Of  infant  safeguarded  on  appointment  of  guardian,  1289. 

Religious  Corporation:  See  Transfer  Tax. 

Remaindermen : 

■Rights  as  against  life  tenant,  1150-1153. 

Profits  on  sale  of  part  of  corpus,  1152,  1153,  1154. 

May  require  inventory  of  corpus  from  life  tenant,  1154. 

Remittitur:  See  Appeal;  Court  of  Appeals. 
Removal:  See  Revocation;  Non-residence. 

Rents :  See'  Apportionment ;  Accumulation. 

As  Assets.    (See  that  head.) 

Relation  of  representative  to,  889  et  seq.    (See  also  §  2701,  Code,  1201  et  seq.) 

Apportionment  of  under  §  2674.    (See  that  head.) 

Rights  of  heir  or  devisee,  890. 

Charge  of  annuity  upon,  889. 

Of  land  devised,  subject  to  power  of  sale,  890. 

Of  lane}  equitably  converted,  890. 

Legacy  of,  890. 

On  leases  held  by  decedent;  preference  of,  1007,  1008. 

On  proof  of  benefit  to  estate,  1007,  1009. 

By  order  of  Surrogate,  1007-1008,  1009. 

Does  not  include  pew  rent,  1009. 

Renunciation : 

Of  right  to  letters,  705  et  seq.,  730. 
Is  of  appointment,  not  of  office,  706. 
Contrasted  with  resignation,  707. 
Is  a  waiver,  707. 
Retractible  under  §  2628,  705. 
By  leave  of  Surrogate,  705,  707,  708. 
Contrasted  with  revocation,  708. 

with  failure  to  qualify,  708. 
Of  priority  to  letters  c.  t.  a.,  709-710. 
Must  be  filed,  713. 
Public  administrator  may  not  renounce,  615,  730. 

Nor  county  treasurer,  730. 
Reheved  only  on  motion  and  order,  730. 

Repairs: 

To  realty  of  estate;  what  fund  to  bear,  891. 
If  made  to  enhance  rental  value,  891. 
If  made  under  municipal  order,  891. 

Report:  See  Guardian  ad  Litem;  Reference. 

Representation:  See  Distribution  and  Descent. 
(See  p.  1495.) 
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Representative:  See  Executors  (Note:  Rights,  duties,  powers,  etc.,  are  iadexed 
mainly  under  that  heading);  Administrators,  etc.;  Foreign  Repre- 
sentative. 
Unity  of  several,  if  parties,  150. 
Status  of  a  guardian,  153. 

Republication:  See  Wills,  sub  Due  Execution. 
Of  Will: 

As  curing  defective  publication,  323-327. 

By  later  will  or  codicil,  323,  325. 

By  coincident  testament,  323. 

By  incorporation  of  prior  defective  testament,  324,  325.    \ 

Effect  of  revoking  the  revivifying  testament,  324.  , 

(See  Codicil.) 
To  original  witnesses,  343,  345. 
After  alteration  in  body  of  will,  354. 

Repudiation: 

Of  trust;  Statute  of  Limitation,  1374,  1502,  1507. 

Requests  to  Find:  See  Findings  of  Fact. 

Res  Adjudicata:  See  Decrees,  sub  Conclusiveness;  Estoppel-;  Status. 
Estoppel  by  former  judgment,  215. 

Not  as  against  new  parties  allowed  to  intervene  and  litigate  de  novo,  216. 
As  to  matters  necessarily  and  properly  enbraced  in  adjudication,  213,  220,  283. 
Doctrine,  applied  in  Surrogate's  Courts,  221. 

Residence: 

When  determinable  as  a  fact,  75,  77,  92. 

Rules  for  determining,  78. 
Effect  on  jurisdiction.    (See  Jurisdiction.) 
Removal  of  a  lunatic,  effect,  76,  77. 
Effect  of  separation  of  husband  and  wife,  76,  78,  79. 

Rule  of  marital  domicile  where  stated,  79. 
Presumption  of  continuance,  76,  78. 
How  new  domicile  acquired,  76. 

By  actual  residence  plus  animo  manendi,  76,  78. 
Effect  of  recital  in  will,  76,  78. 

Contradictory  recitals,  78. 
Effect  of  decree,  reciting,  76. 

adjudicating,  219. 
Effect  of  petition,  averring,  76. 
Effect  of  voting  and  paying  taxes,  .76. 

As  against  paying  board  elsewhere  part  of  year,  76. 
Tax  law  provision  to  prevent  evasion  of  transfer  tax,  1050. 
County  residence  determinative,  76,  77. 
Residence  must  be  equivalent  to  domicile,  78,  855. 

But  not  convertible  terms,  78. 
Of  child  is  that  of  father,  78. 

If  an  orphan,  78. 

How  changed,  78. 
Cases  illustrating  re  adoption,  855. 
Temporary  sojourn  vs.  permanent  domicile,  855. 
Temporary  but  not  transient  abode,  855-856. 

Until  object  of  sojourn  is  accomplished,  856. 
Residence  vs.  domicile,  re  transfer  tax,  1047. 
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Residents:  See  Non-Residents. 

As  qualifying  jurisdiction  to  probate  wUl,  75. 

Residuary:  , 

Legatee's  right  to  letters  c.  t.  a.,  710. 
Estate,  how  ascertained,  1148. 

Lapsed  and  void  legacies,  1199,  1200. 
Rights  vs.  trustees,  if  fund  lost,  1153. 
Liability  to  refund  legacy,  1191,  1192.    (See  RBruNDiNG.) 

Not  after  judicial  settlement,  1192. 

Resignation:  See   Executors    and   Administrators;    Revocation    of   Letters; 
General  (juardian;  Testamentary  Trustee. 

ContrastedVith  renunciation,  706-707. 

One  resigns  from  office,  706,  787. 

One  renounces  the  appointment  to  the  oflSce,  706,  707,  787. 

Formerly,  no  power  to  resign,  707. 

§  2572  now  covers  it,  707. 

Cannot  be  retracted,  707,  787. 

§  2572  quoted  and  discussed,  785  et  seq. 

Reasons  sufficient  to  allow  resignation,  786-787. 

Respondent:  See  Parties. 
Definition,  30. 

Restitution  of  Assets: 

Under  §  2763,  after  reversal  on  appeal,  287. 

Retainer: 

Definition,  1194. 

Executor's  right  of,  abolished,  1163. 

As  to  his  own  claim,  1163. 

Not  as  to  offsetting  debt  of  another  legatee,  1194. 

Principle  examined,  1195. 

Retraction:  See  Renunciation. 

Code  provision,  705. 

By  instrument,  705. 

Duly  executed,  acknowledged,  proved  or  certified  or  attested,  705. 

Refers  only  to  renunciation,  707. 

Not  to  resignation,  707. 

Retroactive : 

Rule  as  to  operation  of  statute,  1043. 

By  repeal,  1043. 

Procedural  vs.  substantial,  1044. 

Return  Day  of  Citation:  See  Citation;  Service. 
Definition,  29. 
How  fixed,  121. 
No  guardian  ad  litem  can  be  appointed  before,  129. 

Reversal:  See  Appeal. 

Court's  powers  upon,  287. 

Revised  Statutes:  See  Table  of  Statutes  and  Code  Sections. 

Revivor:  See  Parties,  sub  Death. 

Of  proceeding,  dependent  on  statute,  153. 
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Right  of,  a  "substantial  right,"  155. 

Of  mil,  defectively  executed,  or  one  revoked.    (See  Codicil;  Republication,  345.) 
Statute,  §  41,  Dec.  Est.  Law,  343. 
When  provable,  345. 

Republication  to  original  witnesses,  343,  345. 
Of  revoked  will,  by  codicil  thereto,  345,  346. 
Revocation  of  Letters:  Part  IV,  Chap.  IV,  751  et  seq. 
In  contrast  to  renunciation  and  resignation,  708. 
Discussion  includes  removal,  751. 
Source  of  power  to  revoke,  751. 

Operating  on  letters  directly,  751. 
Power  incidental  to  power  to  "direct  and  control,"  751. 
to  power  to  "open,  vacate,  etc.,"  751. 
Also  direct  power  of  removal,  751. 

Relates  to  all  persons  accountable  in  this  court,  751. 
Surrogate's  jurisdiction  exclusive,  753. 

Supreme  Court  has  none,  753. 
Revocation  of  letters  of  A,  does  not  affect  co-representative  B,  754. 
Appellate  Division  may  review  Surrogate,  754. 
Effect  of  affirmance  on  Court  of  Appeals,  754,  761. 
Power,  by  costs,  to  check  applications  due  merely  to  hostility,  763. 
I.  ^yhere  cmiivmmnce  is  no  longer  necessary,  751  et  seq. 
As  upon  proof  of  a  will,  752. 
§  2624  covers  two  cases,  752. 
Intestate  letters,  then  discovery  of  will,  752. 
Letters  testamentary,  then  later  will  proved,  752. 
There  is  a  third  possible  case,  752. 

Reversal  or  vacation  of  probate  decree,  752. 
§  2624  is  mandatory,  752,  753. 

Surrogate  to  act  of  his  own  motion,  753. 
Effect  of  temporary  letter?  pending  appeal,  752,  753. 
Interruption  must  be  by  judicial  act,  752. 
i.  e.,  entry  of  decree  of  probate,  752. 
Effect  of  revocation  in  these  cases: 

Formerly  ended  all  pending  suits,  752. 
But  now  final  representative  may  continue  them,  753. 
By  vutue  of  §  2653,  753. 
Effect  of  two  wills,  here  and  abroad,  753. 
II.  Direct  -proceedings:  eight  possible  oases,  754  et  seq. 
General  norm  is  safety  of  estate,  755,  762. 
§  2569  and  its  eight  subdivisions,  755. 
Prescribing,  first,  who  may  invoke  this  relief,  755. 

Status  determinable  by  Surrogate,  755.    (See  Status.) 
Creditors  and  persons  interested,  755-758. 
Wards  and  sureties,  758,  759. 
Reference  can  be  ordered  if  grounds  alleged  be  denied,  759. 
General  observations  as  to  guardians,  758-759. 
as  to  trustees,  759. 

who  may  be  also  executor,  759. 
The  eight  subdivisions,  761  el  seq. 
(1)  Incompetent  or  disqualified,  761. 
When  letters  issued  or  since,  761. 
Incompetent  for  any  reason,  761. 
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Revocation  of  Letters — continued. 

(2)  Waste,  improvidence,  unfitness,  etc.,  762. 

Dishonesty  or  prejudicial  neglect,  762. 
Removal  is  to  protect  estate,  762. 

Rather  than  merely  punish  one  removed,  762. 
Cases  illustrating  the  limits  of  this  rule,  762. 
Hostile  personal  relations,  763. 
"Unfitness"  is  the  crux  of  the  inquiry,  763. 

For  not  every  dereliction  or  violation  is  enough  to  warrant  removal,  763. 
The  five  grounds  on  which  unfitness  is  predicated,  764. 

(a)  Waste  and  improper  use  of  assets,  764. 

(b)  Improper  investments,  764-766. 

(c)  Improvident  management  resulting  in  damage,  766,  953. 

(d)  "Other  misconduct,"  766-768. 

(e)  Dishonesty,  drunkenness,  improvidence,  want  of  understanding,  768- 

770.    (See  Letters,  sub  Competency,  also.) 
Where  representative  asserts  personal  rights  inconsistent  with  his  trust, 
767. 

(3)  Disobedience:  770  et  seq. 

To  decree  or  order,  or  to  provision  of  law,  770. 

Independent  of  power  to  punish  for  contempt,  770. 

Decree  or  order  must  be  "lawful,"  770. 

Where  provision  of  law  disregarded,  usually  order  directing  compliance  is 

prerequisite,  77  L 
Operation  of  decree  or  order  may  be  suspended  by  appeal,  771. 
Though  appeal  does  not  stay  execution  of  decree  revoking  letters,  771. 
If  order  be  not  "lavrful"  remedy  is  by  motion  to  vacate,  772. 
To  order  requiring  new  bond,  817re,  818. 

(4)  Letters-  obtained  by  false  suggestion  of  material  fact,  772. 

This  power  preceded  the  Code,  772. 

Now  Code  excBisive  authority,  772. 

To  whom  such  suggestion  must  have  been  made,  772. 

How  sufficient,  if  made  to  a  party,  772,  773. 

e.  g.,  who  thereby  persuaded  not  to  oppose,  773. 

As  by  believing  applicant  in  fact  the  "widow,"  773. 
False = legal  falsity,  773. 

ImpUes  intent  to  deceive,  773. 
Suppressio  veri=suggestio  falsi,  773. 

If  destroys  jurisdictional  validity  of  act,  773. 
If  "fact"  is  not  a  material  one,  no  resort  to  this  remedy,  773. 

(5)  Upon  happening  of  contingency  specified  in  will,  775. 

Proof  required  that  it  has  in  fact  happened,  775. 
e.  g.,  until  an  anrimty  to  B  has  been  duly  paid,  775. 

(6)  Executor  without  bond,  circumstances  of  inadequate  security  or  apprehended 

or  actual  removal,  775. 
"Circumstances  are  such,"  775  et  seq. 
Not  mere  personal  poverty,  775. 
But  an  endangering  of  the  safety  of  the  trust,  775. 
Allegations  of  attack  must  be  specific,  776. 
Non-residence,  776. 

After  original  issuance  of  letters,  776. 

Not  merely  temporary,  777. 

(7)  Guardian,  removal  from  State,  or  to,  promotfe  infant's  interests,  777.  ' 

Importance  of  his  being  a  resident,  777. 
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Reasons  assignable  under  "promote  infant's  interests,"  777. 
Religious  diversity,  777-778. 
Fixed  habits  of  intemperance,  778. 
Remarriage  of  female  guardian,  778. 
Any  of  above  grounds,  1-6,  778. 
(8)  Temporary  administrator  (see  also  that  head). 
On  return  of  absentee,  779. 
Or  issuance  of  principal  letters,  779. 
Procedure  on  Applying  for,  779  eL  seq. 
Written  verified  petition,  779,  780. 
Code  provision,  §  2570,  779. 
Citation  required,  779,  781. 
Unless  proceeding  not  entertained,  779. 
Hence  petition  should  be  specific,  779. 
And  ask  restraining  order,  779. 
Form  of  petition,  781. 
Then  comes  hearing,  779,  780. 
Still  Surrogate  has  discretion  to  dismiss,  779,  780. 

IJpon  such  terms  as  justice  requires,  779. 
Decree,  782. 

Conditional  terms  stiU  allowable,  782. 
As  by  giving  security,  782. 
Form  of,  783. 

Where  respondent  is  executor  and  trustee,  779,  783. 
Decree  operates  on  him  in  one  capacity,  779,  783. 
Except  in  one  case,  §  2640,  779,  784. 
§  2640  quoted  and  analyzed,  784. 
May  properly  direct  an  accounting  also,  783,  785. 
Effect  of  the  decree  under  §  2555,  785. 

Paying  over  the  fund,  785. 
LiabiUty  of  recipients  of  money  from  the  one  removed,  785. 
Deposit  of  securities  improperly  bought  by  removed  fiduciary,  789. 
Under  new  §  2700,  789. 
Where  Representative,  etc..  Himself  applies: 
The  statutory  equivalent  of  resignation,  785. 
By  petition  to  account  and  resign,  785. 
Under  §  2572,  785. 

Same  persons  to  be  cited  as^upon  accounting,  785-786. 
Procedure  assimilated,  V86. 
Surrogate's  first  duty  to  decide  if  application  should  be  entertained,  786. 

Hence  petition  should  set  forth  adequate  reasons,  786. 
"Sufficient  reason"  discussed,  786-787. 

H  petition  granted,  discharge  may  follow  full  accounting,  786. 
Summary  Revocation,  without  process,  788. 

Seven  cases,  under  §  2574,  788. 
Revocation  operates  only  on  respondent,  789. 
Not  on  his  co-representatives,  789. 
No  successor  need  be  appointed,  '^9. 
Unless  win  requires  it,  789. 

Revocation  of  Probate : 

As  a  proceeding  it  is  repealed,  499. 

Power  of  Surrogate,  by  opening  probate  decree  on  discovery  of  later  will,  90, 
251-255,  499. 
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Revocation  of  Will:  Part  III,  Chap.  I.:  See  Codicil;  Irrevocable;  Revivor,  sub 
of  WiU.. 

Makes  probate  impossible,  340. 

Must  be  statutory  in  manner,  340. 

Compared  to  ademption  of  testamentary  disposition,  340,  341. 

At  common  law,  not  provable  by  parol,  as  to  a  devise,  341. 

Statute  supplanted  doctrine  of  "implied  revocation,"  341. 

Destruction  is  not  implied  revocation,  341. 

No  automatic  revocation,  by  contingency  specified  in  will  itself,  347. 

Statutory  Provisions:  see  summary,  p.  356. 

Dec.  Est.  Law,  §  34,  methods  of  prescribed,  341. 

a.  By  equally  formal  instrument  or  wUI,  341  (see  A  below), 

344,  347. 

b.  Or  by  burning,  tearing,  cancelling,  obliterating  or  de- 

stroying, 341. 
animo  revocandi: 
by  testator  himself. 

or,  in  his  presence,  per  alium,  thereto  authorized,  341. 
and  in  such  case  fact  to  be  proved  by  two  witnesses,  341. 
Same,  §  35,  342. 

c.  by  marriage  and  birth  of  issue,  357,  358,  359,  360. 

Unless   "provision"   or  mention  made_  in  will  of 
such  issue,  342,  356,  357. 
Subsequent  accretions  to  estate  not  such  "pro- 
vision," 360. 
not   a   rebuttable   presumption,    revocation    absohite, 

pro  tanto,  342,  359. 
derived  from  civil  law  rule  as  to  "presumed  oversight,'' 

342. 
no  revocation  from  adoption,  merely,  of  a  child,  342. 
nor  from  "  discovery  "  of  existence  of  child,  358. 
does  not  apply  to  women,  as  §  36  covers  them,  358,  359. 
Same,  §  36,  342,  355. 

d.  by  marriage  of  "  unmarried  "  women,  342,  355. 
even  though  it  provide  for  the  man  she  marries,  342. 
"immarried"  at  time  of  making  will,  342,  355. 

e.  g.,  a  widow,  342,  355. 

effect  of  codicil  after  marriage  to  will  made  prior  thereto, 

325,  355. 
effect  of  common-law  ibarriage,  355. 

A.  Effect  of  conveyance,  settlement,  deedy  etc.,  342,  360  et  seq. 

of  equal  solemnity,  341,  347,  348. 

rule  in  Parish  will  case,  348. 

expressed  as  intending  to  revoke  will,  342. 

altering  but  not  wholly  divesting  interest  of  legatee  or  devisee,  342, 

360. 
modifies,  or  revokes  pro  tanto,  343. 
but  if  wholly  inconsistent  with  will,  revokes  it,  343,  361. 

Unless  merely  conditional  or  contingent,  343,  361. 

In  which  case  may  not,  343. 

B.  Canceling  or  revoking  second  will  not  to  revive  first,  343. 

unless  so  provided,  or  will  republished,  343. 

republicatipji  to  original  witnesses,  343,  345. 

of  course  due  execution  d^  novg  is  equally  valid,  343, 
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case  of  lost  or  destroyed  revoking  will,  343,  345. 
Canceling  or  obliteration  must  be  total,  349,  350. 
If  not,  will  probatable,  in  spite  of  parts  being  missing,  350. 

Proof  taken  as  to  contents  of  part  cut  out,  354. 
Unless  independent  proof  of  destruction  animo  revocandi,  350. 
Canceling  must  be  actually  done,  350. 
Not  wrought  by  foerely  making  later  will,  343. 
Unless  inconsistent,  343,  344.   . 
For  it  may  be  treated  as  a  codicil,  344. 
Intent  to  revoke  not  enough,  statute  must  be  complied  with,  344. 
Of  codicil  that  "takes  up  and  incorporates  "  prior  will,  effect,  344,  347. 
Prevented  by  fraud,  etc.,  renders  one  guilty  thereof  "unworthy,"  347. 
Carries  with  it  all  codicils  thereto,  347. 
Proop  op. 
Mistake  in  revoking;  parol  declarations,  347. 

Dependent  relative  revocation,.  485. 
Effect  of  existence  of  Duplicate,  349. 

Revocation  of  one  "example"  thereof,  349. 
Effect  of  existence  of  a  Mutual,  or  reciprocal  will,  349. 
Effect  of  Irkevocablb  Will,  361.    (See  that  head.) 

Richmond  County:  See  Public  Administrator. 

Rights: 

To  buy  additional  stock,  trustee's  position,  943. 
Are  principal,  not  income,  1152,  1274. 
Robbery : 

Loss  of  assets,  rule  as  to  surcharge,  1452. 

Rules:  N.  B.  In  any  given  case  consult  local  rules  of  particular  Surrogate. 

General  practice,  applied  to  Surrogates'  Courts,  96. 
Local,  in  derogation  of  Code,  void,  124. 
As  to  guardians  ad  litem,  127,  128. 

Safe  Deposit  Co.:  See  Transfer  Tax. 

Examining  decedent's  securities  in,   1081. 
On  notice  to  State  Comptroller,  1081. 
Effect  of  joint  right  of  access,  1081. 
On  transfer  tax,  1130. 

'Sailor:  See  Nimcupative  WUl. 

Salary:  See  Clerks;  Surrogate,  etc. 

Sale :  See  Purchaser. 

Under  Surrogate's  order,  1234. 
For  disposition  of  decedent's  realty,  1234. 
May  direct  public  or  private  sale,  1234. 
Creditor  allowed  to  bid,  1234. 

And  his  claim  credited  on  price,  1234. 
Who  may  not  be  purchaser,  1235. 

Fiduciary's  status,  1235. 

Sale  to  himself,  void,  1235. 

If  made  directly  or  indirectly,  1235. 

Rule  as  to  guardian,  bujang  in  for  ward,  1236. 
Relieving  purchaser,  91,  1232,  1237,  1238. 

Grounds  for  so  doing,  1237. 
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Sale  of  Decedent's  Personalty:  See  Payment  of  Debts. 

Sale  of  Decedent's  Realty:  See  Condemnation;  Contracts;  Disposition  of  Real 

Property. 
Satisfaction : 

Of  mortgage,  Surrogate  cannot  direct,  59,  93. 
Of  decree,  presumed  after  twenty  years,  1601. 

Savings  Banks  Deposits: 

Surrogate  may  determine  whether  they  are  "assets,"  92. 

or  were  subject  of  a  gift,  92,  1394. 
Executor's  right,  861. 

Irrespective  of  pass  book,  861. 
Bank  is  debtor  of  estate,  864,  865. 

Not  amenable  to  discovery  proceedings,  865. 
"In  trust"  deposits,  title  to,  885,  897,  1070. 

Cases  upholding,  897,  1394. 

Subject  to  transfer  tax,  1070. 

If  death  of  depositor  is  a  final  condition  of  gift,  1071. 

Revocable  and  irrevocable  gifts,  1070-1071,  1394. 

Declarations  of  intent,  admissibility,  1071,  1395. 

"Tentative"  trust,  1394. 

Delivery  the  fundamental  fact,  1394. 
Joint  accounts,  title  to,  885. 

Cases  as  to,  897. 

Where  representative  is  survivor,  1394. 

Schedules:  See  Accountings;  Transfer  Tax. 
Scientific  Institutions:  See  Transfer  Tax. 

Seal: 

Surrogate's  Court  has,  44. 

If  proceeding  transferred  to  another  court  it  must  use  its  own.  seal,  41,  44. 

None  requisite  on  wills,  315. 

Seaman:  See  Mariner;  Nuncupative. 

Search  Warrant: 

Power,  upon  inquiry  for  assets,  by  public  administrator,  630-631. 
"Break  open  any  house  in  the  daytime,"  631. 
Bond  to  obviate  such  warrant,  631. 
Who  issues  warrant,  631. 

^Security:  See  Official  Bonds;  Testamentary  Trustee-,  Undertaking  on  Appeal. 

In  sales  upon  credit,  1014,  1015,  1016. 

Distinction  between  security  in  commercial  transaction  vs.  legal  proceeding,  1016. 

In  latter,  security  must  be  one  court  can  control,  1016. 

Securities: 

Deposit  of,  to  reduce  bond^  676. 
under  §  2700,  789. 
where  fiduciaries  disagree,  957,  1273. 

Separation: 

Effect  of  on  "exempt  property,"  907. 
on  quarantine  right,  910. 

Service:  See  Time;  Citation. 

Of  citation  may  condition  jurisdiction,  100,  101. 
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Affidavit  of,  108. 

Rules  as  to;  Within  the  State,  108,  109. 
on  infants,  109. 

additional,  on  designated  person,  109. 

foian  of  order  designating,  110. 
incompetents,  109. 
corporations,  109;  115. 
public  officers,  109. 
when.citee  cannot  be  found,  109. 

or  evades  service,  109. 
creditors,  50  or  more  in  number,  109. 
Waiver  of,  90,  110,  111.    (See  Waiver.) 

A.  Personal: 

Who  can  make,  114. 

How  and  when,  114. 
Effect  on  publication  once  begun,  122. 

B.  Substituted: 

Code  provisions,  115. 

C.  By  Publication,  115  et  seq. 

Or,  "without  the  State,"  116. 
When  ordered,  code  provision,  116. 
.  When  50  or  more  creditors  are  to  be  cited,  109,  116. 

Applying  for  the  order,  116. 
Code  provision,  116. 
The  order  is  discretionary,  117. 
Precedent  for  the  order,  117-118. 
Contents  of,  code  provision,  117. 
Papers  specified,  117,  119. 
,    i.  e.,  in  the  county,  120. 
Sometimes  outside,  120. 
Effect  of  actual  personal  service  pending  publication,  122. 
Service  thereunder,  117. 
Technicality,  119. 

Statute  to  be  carefully  observed,  119. 
How  long  to  continue,  121-122. 
Of  "Papers"  and  of  "Process"  contrasted,  119. 

Meaning  of  "Post  Office,"  119. 
Time  and  Manner  op: 

Code  provision,  120. 
Discussion,  121  et  seq. 
As  to  publication,  122-123. 
Fixing  return  day,  121. 

What  to  be  considered,  121. 
Petition  the  guide,  121. 
How  long  to  publish  cita,tion,  121-122. 
Oil  representatives,  trustees,  etc.,  per  alium,  688,  689. 
Under  §  2565,  688,  689. 

And  instrument  filed,  on  receipt  of  letters,  688. 
Form  of  "designation,"  732. 
Proof  of,  to  be  filed,  when,  115. 
By  publication,  also,  120. 
Code  provisions,  123. 
How  made,  108,  123,  396. 
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Set-Off :  See  Offset;  Payment  of  Xegacy. 

Settlement: 

With  holder  of  limited  letters,  risky,  674. 
With  debtors,  924  et  seq. 

Compromise  and  composition,  925. 

Of  claims  of  and  against  estate,  926. 
With  beneficiaries  out  of  court,  1408. 

Not  against  public  policy,  1408. 

Recordable  by  Surrogate,  147. 

Defense  to  proceeding  for  compulsory  account,  1405. 
Unless  secured  by  fraud,  1408. 

Sheriff:  See  Contempt;  Decrees,  sub  Execution;  Search  Warrant. 

Sick:  See  Acting  Surrogate;  Witness. 

Signature:  See  Probate,  sub  Due  Execution. 

Sinking  Fund: 

For  amortization  of  premium  paid  for  securitfes,  941,  1153,  1271. 

Premium  necessary  if  "trustee  securities"  bought,  1271. 

Hence  restoration  to  fund  impliedly  sanctioned,  1271. 

As  security  matures  price  approximates  par,  1271. 

Definition  of  amortization,  1271. 

Yet  testator's  intention  is  controlling,  1271. 

If  expressed  and  ascertainable,  1271. 
He  may  desire  to  have  income  beneficiary  get  full  income,  1272. 
Exception  as  to  holding  decedent's  securities,  1272. 
Extraordinary  or  panic  depreciation,  1272. 

Sister:  See  Distribution  and  Descent. 

"  Six  Weeks  "  Publication,  Meaning: 

See  discussion  of  service,  121  and  context. 

Socage :  See  Guardian  in. 

Sojourn: 

Without  State  by  resident  not  to  evade  transfer  tax,  1047. 
Even  if  also  voted  elsewhere,  1047. 

paid  taxes  elsewhere,  1047. 

Soldier:  See  Nuncupative  Will. 

Sound  Mind:  See  Probate,  sub  Testamentary  Capacity. 

Special  Appearance :  See  Appearance. 

Special  County  Judge: 

When  "acting  Surrogate,"  34,  35. 

Special  Guardian:  See  Guardian  ad  Litem. 
Special  Letters:  See  Limited  Letters. 

Special  Proceedings: 

Differentiated  from  actions,  98. 
Code  definition,  98. 
Begun  by  filing  petition,  100. 
Code  provision,  100. 
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Special  Surrogate: 
Who  are,  33. 
Counties  containing,  32. 
May  serve  as  "acting  Surrogate,"  34. 

Specific  Legacy:  See  Legacy. 

Specific  Petitions:  See  Index  of  Precedents. 

Speculation: 

With  trust  securities,  938,  941,  942. 

Protecting  decedent's  account,  by  executor  or  trustee,  944,  1436. 

In  land  of  the  trust,  949. 

Spiritualism:  See  Probate,  sub  Testamentary  Capacity. 

State  Comptroller:  See  Comptroller. 

State  Treasurer: 

Paying  of  share  of  "unknown"  to.    (See  Unknown.) 
How  claimant  can  ultimately  get  same,  1462. 

Status: 

Surrogate  always  has  power  to  determine,  140  et  Seq.,  152,  397,  923,  1407. 
'e.  g.,  of  "Widow,"  92,  140,  430. 

Member  of  any  "class  of  parties,"  92. 
Of  one  seeking  to  compel  inventory,  923. 
Of  applicants  for  letters,  721-729. 
Of  one  objecting  to  grant  of  letters,  697. 
Of  contestant  in  probate,  429. 
May  involve  exercise  of  incidental  power,  140. 

e.  g.,  to  pass  on  fraud  in  assignment  of  party's  interest,  140. 
Pedigree,  proof  of,  140. 
Survivorship,  an  issuable  fact,  141. 
Person  interested,  l44,  755. 
Conclusiveness  of  a  release  of  interest,  144. 
Creditors,  145,  756  et  seq. 

Of  husband  or  wife  as  affected  by  divorce,  142,  148,  149,  755. 
Of  intervenor,  152. 

Before  proceeding  to  pass  on  merits,  152. 
Conclusiveness  of  adjudication  regarding,  214,  219,  220. 

e.  g.,  residence  of  testator,  219. 
Should  be  determined  on  "threshold"  of  proceeding,  429. 

Statute  of  Descent:  See  Distribution  and  Descent. 

Statute  of  Distribution:  See  Distribution  and  Descent. 

Statute  of  Limitations :  See  also  Time. 

Bars  claim  against  estate,  972-973. 

Must  be  pleaded,  1372. 

Not  waived  by  mere  silence,  972,  973. 

For  representative  has  no  power  to  waive,  973,  984,  1000,  1224,  1407. 

Stops  running  when,  on  representative's  claim,  975. 

Defense  met  by  claiming  account  was  mutual,  978. 

Order  of  reference  date  of  action  for  purposes  of  statute,  980. 

How  runs,  on  decedent's  debts,  1000. 

How  averted,  1000. 
Does  not  bar  right  to  offset  debt  vs.  legacy,  1165,  1194. 

For  it  affects  remedy  not  debt,  1194 


1814  ANALYTICAL  INDEX 

References  are  to  pages 

Statute  of  Limitations — continued. 

18  months  after  death  excluded  by  §  403,  1212. 

This  provision  explained,  1212. 
Efifect  of  statutory  stay  on  running  of  statute,  1212. 
Effect  of  issue  raised,  on  disposition  of  realty,  1222. 
On  accounting  under  §  2725,  1358. 

Discussion  of  right,  how  barred,  1372  et  seq. 
how  extended,  1373. 
Cause  of  action  accruing  after  death,  but  before  letters,  1506,  1507. 
Disabilities  which  prevent  running,  1506. 

Infancy,  1503,  1504,  1505,  1506. 

Insanity,  1504. 

Imprisonment,  1504. 

Without  the  State,  1504,  1506,  1507. 
Effect  of  death  without  State,  1507.. 
within  State,  1507. 
before  limitation  runs,  1507. 
Miscellaneous  cases,  1507. 
No  Umitation  vs.  transfer  tax,  1507. 
Periods  of  Limitation:    ' 

Note:  Chap.  I  of  Part  X,  1501  et  seq.,  as  to  various  periods  given  probative  and 
other  effect  in  matters  cognizable  in  Surrogate's  Court. 

Note:  No  time  runs  vs.  fiduciary  until  he  accounts  for  or  repudiates  trust,  1374, 
1502. 
Defense  must  be  pleaded  by  him,  1507. 
Twenty  years: 

Action  for  dower,  1502. 

Action  under  §  1843,  1502. 
Ten  years: 

Compelling  representative  of  deceased  representative  to  account,  1373. 

For  proceeding  not  concurrent  with  any  right  of  action  at  law,  1373. 

If  instituted  by  successor,  1373. 

6  years  if  instituted  by  creditor,  legatee,  etc.,  1374. 

Representative,  not  accounting  for  assets,  1407. 

All  actions  not  otherwise  specifically  covered,  1502. 

Equitable  actions,  1502. 

To  charge  land  with  decedent's  debts,  1502. 
Six  years:  ' 

Right  to  compel  accounting,  1372,  1502. 

Ten-year  rule  criticised,  1373,  1502. 

Applies  to  successor  of  deceased  representative,  1373,  1502. 
'  Binds  surety  as  well  as  any  other  party,  1373. 

Right  to  exempt  articles,  being  a  personal  right,  1399. 

Legal  actions,  1502. 

To  sue  for  legacy  or  share,  1503. 

To  estabhsh  a  wiU,  1503. 
Five  years: 

After  removal  of  disabihty,  §  392,  1503. 

Destruction  of  vouchers  permitted,  1503. 
Four  years: 

Protecting  purchaser  from  heir  or  devisee,  1504. 
Three  years: 

Certain  actions  as.  representative,  1504. 

Effect  of  §  1380,  1504. 
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Statute  of  Limitations — continued. 
Two  years: 

Action  for  negligent  killing,  1504. 

Conveyance  of  decedent's  realty  vs.  purchaser,  1504. 
Eighteen  months: 

Excluded  from  running  of  statute,  §  391,  1504. 

Disposition  of  decedent's  realty,  1504. 

Accounting  to  that  end  begun,  1504. 

Penalty  on  transfer  tax  accrues,  1504. 
One  year: 

Compelling  payment  of  legacy  or  share,  1505. 

Action  under  §  101,  Dec.  Est.  Law,  1505. 

Limits  credit  on  estate  sales,  1505. 

Accountings,  1505. 

Leases  by  temporary  administrator,  1505. 

No  claim  presented,  1505. 
Six  months: 

Unknown  party's  share,  1505. 

Advertising  for  claims,  1505. 

If  transfer  tax  paid,  discount,  1505. 
Three  months: 

Short  statute  on  rejected  claim,  1505. 

Or  two  months  after  part  becomes  due,  1505. 

Confirmation  "of  course"  of  referee's  report,  1506. 

If  no  notice  to  creditors,  application  to  compel  payment  of  debt  or  legacy,  1506. 
60  days  to  8  days: 

Various  time  restrictions,  1506. 
Sundry  notes  as  to  effect  on  estate  of  certain  conditions,  1506-1507. 

Stay: 

How  effected  on  appeal.    See  Appeal. 
Of  interlocutory  order,  does  not  stay  main  proceeding,  272. 

e.  g.,  for  commission  to  issue,  272. 
What  decrees  not  stayed  by  appeal,  270,  275. 

§  2760  governs,  270. 

Decree  revoking  letters,  or  removing  trustee,  270,  276. 
In  contempt  cases,  273  et  seq. 
By  one  party,  inoperative  as  to  others,  275. 
Of  decrees  issuing  letters,  276. 

Stenographers: 

Code  provisions  for,  51  et  seq. 

Duty  of,  52. 

Charge  for  services,  52. 

extra  work,  52. 
Excessive,  punishable  as  a  contempt,  53. 
Treble  damages  under  public  officer's  law,  53. 
Protectible  by  order  for  payment,  53. 
Stipulations  covering,  53,  1342. 

May  bind  estate  when  and  how,  53. 
At  least  releases  representative  personally,  53. 
Made  by  attorney,  binds  the  client,  53. 
Special  guardian  not  to  join  in,  53,  137. 
But  may  acquiesce,  53. 
Code  regulation  of  fees,  54. 
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As  to  authentication  and  binding  of  minutes,  54. 
Fees,  taxable  as  costs,  1342. 

Stepchild:  See  Distribution  and  Descent. 

And  the  transfer  tax,  1059. 

Stipulation : 

As  to  stenographer's  fees,  53. 
Special  guardian  not  to  join  in,  53. 
Surrogate's  power  to  reUeve  from,  91. 

Stocks:  See  Speculation;  Transfer  Tax. 

Stock  Exchange  Seat: 

An  asset,  883. 

Subpoenas : 

Surrogate's  power,  66. 

If  disobeyed,  contempt,  and  pimishable,  404. 

Subrogation : 

Surrogate  cannot  apply  doctrine,  69.    (See  1210.) 

Surety  can  seek  indemjiification  from  principal,  834. 

Is  one  paying  creditor's  claim  entitled  to  ask  for  disposition  of  realty,  1210,  1211. 

Subscribing  WiU :  See  Probate,  sub  Due  Execution. 

Subscribing  Witness:  See  Witness;  Probate;  Will;  Payment  of  Legacy. 

Subsequent: 

Conditions,  1158. 

Sub-station:  See  Post  Office. 

Substituted  Service:  See  Service. 

Substituted  Trustee :  673  et  seq. :  See  Testamentary  Trustees. 

Successive  Letters:  See  Accounting,  sub  Commissions. 

Successor :  See  Revocation  of  Letters. 

Of  Surrogate  may  complete  unfinished  business,  66,  97. 
Of  representative: 

On  revoking  letters,  when  appointed,  582. 

Sufficiency: 

Affidavit  of,  by  sureties,  271. 

Suicide: 

Insanity  not  necessarily  inferable  from,  450. 

Summary  Removal:  See  Revocation. 

Summary  Statement: 

In  accounting  decree,  §  2742,  1499. 

Superintendent  of  Insurance: 

Computing  future  and  contingent  interests,  1098,  1110,  1136. 
At  5%  rate,  1136. 

Superseding: 

"Acting"  Surrogate,  35. 
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Supplemental  Citation:  See  Citation. 

Supplementary  Letters: 

To  one  at  first  under  disability,  687. 
Relate  back  to  date  of  original,  687. 
And  time  limitations  computed  accordingly,  687. 

Supreme  Court: 

Also  of  statutory  jurisdiction,  18. 

Succeeded  chancellor  of  State,  36. 

Has  therefore  power  to  appoint  temporary  judicial  officers,  36. 

Must,  under  §  2481,  establish  authority  of  " acting"  Surrogate,  34,  35,  39. 

under  §  2480,  act  in  N.  Y.  Co.  if  Surrogates  cannot,  34r-35. 
How  acts  while  Surrogate's  proceedings  are  before  it,  41. 
How  matter  retransferred  to  Surrogate's  Court,  41. 

Precedent,  41. 
Concurrent  jurisdiction,  subjects  of,  85-89. 

To  compel  payment  of  legacy,  1173. 

In  replevin  for  specific  legacy,  1173. 

Accountings,  86,  667,  1349  et  seq. 
Power  to  prevent  probate,  89. 
Will  not  act,  if  Surrogate  can  give  adequate  relief,  viz.,  by  vacating  his  previous 

order,  91. 
After  docketing  of  Surrogate's  decree,  and  execution,  has  jurisdiction,  224. 

But  not  to  exclusion  of  Surrogate,  224. 

Can  suspend  or  discharge  the  lien  thereof,  224. 
Unexecuted  express  trusts  vest  in,  574. 
Will  not  entertain  proceeding  to  sell  decedent's  realty,  1203. 

Will  stay  creditor's  action,  when,  1020,  1203,  1218. 
Power  of  injunction,  in  foreclosure,  against  disposition  of  realty,  1245. 
Power  over  guardians,  history  of,  reviewed,  1277-1280. 
Surcharging:  See  Accounting. 

(See  also  Interest.) 
Surety:  See  Official  Bond. 

On  undertakings  on  appeal.    (See  Appeal,  sub  Security  to  Perfect  Appeal.) 

Action  upon,  277,  813. 

Code  provisions,  277,  813. 
On  Official  Bond.    (See  also  that  head.) 

Effect  of  his  death,  797. 

Not  equivalent  to  "removal  from  State,"  798. 

Nor  does  it  reUeve  his  estate,  798. 

Nor  require  a  new  surety,  798. 


Failure  of  insolvent  representative  to  pay  his  debt  to  estate,  798. 
Provided  he  could  have,  but  did  not,  798. 
As  to  acts  priorily  done,  799. 

In  another  capacity,  809,  826,  827., 
As  to  future  acts,  799. 
In  spite  of  erroneous  recital  in  bond,  802. 
As  to  survivor  of  two,  on  death  of  one,  809. 
Fraud  by  principal,  even  on  surety,  832-833. 
Deposit  in  bank  that  fails,  933. 
Lddbility  denied: 

If  decree  is  vs.  executor,  not  binding  on  sureties  of  trustee,  830. 

And  vice  versa,  830. 
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Surety — continued.       _  ■     ^  '^    -:     t,,.   :    > 

If  non-payment  of  his  own  debt  by  principal  was  due  to.  his  insolvency,  834. 
If  payments  not  within  terms  of  bond,  834. 
hiahility  generally.    (See  Bond.) 

Twofold  condition  of  these  bonds,  829. 

Fidelity  and  obedience,  829. 
Thus  liability  based  on  either  devastavit  or  disobedience,  829. 
Case  of  devastavit,  829-830. 

Date  very  important,  832. 
Case  of  disobedience,  how  established,  830. 
jurisdictional  regularity  to  be  shown,  830. 
Because  only  "lawful"  decrees  to  be  obeyed,  829,  830, 831. 
Conclusiveness  of  decree,  825,  828,  831. 
The  bond  is  a  contract  to  pay,  828,.  831. 
Each  person  aggrieved  entitled  to  sue,  831. 
But  contract  strictly  adhered  to,  834. 
Not  extended  to  fines  or  costs,  834. 
If  costs  improperly  awarded,  834. 
How  to  meet  claim:  Defenses: 

By  defense,  affirmatively  set  u]»  and  proved,  798. 
Originally  decree  conclusive  oh  them,  798,  799. 
But  if  a  necessary  party,  but  not  cited,  valid  defense. 
In  case  of  disobedience,  830. 

Must  show  lack  of  jurisdiction,  830. 
Or  prove  actual  compliance,  832. 
Discharge  before  default,  a  good  defense,  832. 
Indemnity  to,  801,  814. 

Not  by  pledge  of  trust  assets,  801. 
Nor  transfer,  801,  814. 
'But  by  deposit  and  joint  access,  801,  814. 
Or  by  countersignature  on  checks,  801. 

But  refusal  to  coimtersign  does  not  relieve  principal  in  disobeying  order  to 
pay,  801.  .  ',■  >   .        ,  ..  .... 

'  Prosecution  of.    (See  Bond.)    (See  page  821.) 

Bights  of,  833  et  seg. 

To  contribution  from  co-surety,  834. 

Or  from  his  estate,  834^ 
To  indemnification  from  principal,  834. 
By  right  of  subrogation,  834. 
Or  from  co-executor  in  certain  cases,  834. 
To  compel  accounting,  1366,  1367,  1369. 
Bound  by  same  limitation  of  time,  1373. 
To  be  cited  on'  accounting,  1375,  1379. 
On  Undertakings  and  Bonds  Gbnbrallt,  810  et  seq. 
Surety  company  =  two  sureties,  811. 
Formalities  prescribed,  811. 
Approval  of,  811.  ' 

Applying  to  be  discharged  from  future  UabiUty,  811,  818  et  seq. 
A  matter  of  rightj  811. 
Notice  thereof  required,  811. 
Restraining  order  meanwhile,  811. 
Ordering  new  bond  to  be  filed,  811.  • 

Failure  to  comply  with  order,. 812. 
Settlement  of  account  by  principal,  812. 
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Surety — corUinued. 

Becomes  an  action,  812. 

Quo  ad  all  rights  and  liabilities,  812. 
And  their  enforcement,  812. 
Justification,  812,  813,  814.   ' 
Additional  secm-ity  in  certain  cases,  812-813. 
Prosecuting  the  bond,  277,  813.    (See  Bond.) 
In  name  of  person  interested,  813. 
On  leave  of  court,  813.  -  . 

On  notice,  813. 
Continuity  of  obUgation,  813. 
How  far  surety  concluded  by  decrees  and  orders,  825,  828. 
Effect  of  act  of  1914,  825,  833. 
Making  them  parties  to  certain  proceedings,  825. 
If  necessary  and  not  cited,  not  concluded,  825. 
But  if  not  necessary,  citation  immaterial,  825. 
On  jpint  bonds  of  co-representatives,  828. 
Liable  for  joint  acts  of  all,  828. 

for  individual  actsof  one,  828. 
Discharge  of,  835  et  seq. 

Surplus  income:  See  Income,  sub  Accumulations. 
Surplus  Money: 

Power  to  administer,  69. 

On  foreclosure  of  decedent's  mortgage,  887. 

On  foreclosure  of  mortgage,  an  asset  of  estate,  887. 

Paying  into  Surrogate's  Court,  1245. 

Included  in  judicial  settlement,  1245. 

ConstitutionaUty  of  Code,  1246. 

To  protect  general  creditors,  1247. 

When  proper  and  required,  1247. 

How  paid,  and  how  dealt  with,  1247. 

Under  §  2699,  1247. 

How  distributed  under  §  1633,  1247-1248. 

Surrogate:  See  next  heading  also.    See  Powers  of  Surrogate. 

Definition,  29. 

Formerly  called  "Delegates,"  q.  v.  First  called  Surrogates  in  1746,  8. 
Up  to  1797  in  N.  Y.  exercised  same  powers  as  before  Revolution,  11. 
In  1787,  given  powers  of  court  of  probates,  11,  16.  , 

Appointed  in  every  county,  11. 
Powers  conferred,  11. 
In  1801,  et  seq.,  additional  powers,  12. 

But  always  special  and  limited,  13. 
Common  law  powers,  16. 
Terms  of  office,  31. 
Age  limit,  31. 
Kinds  of  Surrogate,  32. 
I.  Proper,  32,  33. 

Two  in  N.  Y.  Co.,  33. 
Counties  where  found,  32. 
II.  County  judges  sitting  as  Surrogates,  33. 
In  30  counties,  32. 
How  desigpated,  33. 
Terms  of  court,  37. 


1820  ANALYTICAL   INDEX 

References  are  to  pages 

Surrogate — continued. 

•III.  Special,  33.     • 

Counties  where  found,  32. 
Code  provision,  33. 
rV.  Acting,  32,  33. 

How  designated,  33. 
Code  provision,  33-34. 
How  superseded,'  35. 
Ciynpensation,  37-38. 
V.  Temporary. 

Description,  36. 
Act  pending  a  disability,  36. 
Not  to  be  confused  with  "acting,"  36-37. 
Bond  required,  37. 
Who  appoints,  36,  37. 
Compensation,  37,  38. 
General  formalities,  when  alternate  for  Surrogate  is  appointed,.  38. 
Precedents,  38,  39,  40.    (See  Forms.) 
Surrogate's  certificate  of  disqualification,  38. 
Petition,  39-^0. 

Order  showing  authority  to  act,  40. 
Disqualification.    See  that  heading. 

Must  not  try,  as  judge,  matters  in  which  he  was  attorney,  156. 
His  control  of  attorneys,  156  ei  seq.    (See  Attorney.) 

of  witnesses,  163. 
Must  not  practice  law,  when,  43,  44,  156. 
Power  to  appoint  clerks,  deputies,  officers,  attendants,  47  et  seq. 
Liable  for  acts  of  clerks,  48. 

Hence  may  exact  security,  48. 
Expenses  when  going  elsewhere  than  to  his  own  court,  55. 
Death  of,  unfinished  business,  97. 
Complete  predecessor's  work,  66. 
Appointing  special  guardians,  129. 
Record  of  decrees,  223. 
Surrogates'  Coiurts:  Part  I,  Chaps.  1,  2.    See  Powers;  Jturisdiction. 
Meaning  of  terms  as  used  in  Code,  30. 
Redfield's  Historical  Review,  §§  1-17. 
Relation  to  ecclesiastical  court,  1,  2, 
prerogative  courts,  2,  13. 
the  court  of  arches,  2. 
faculty  court,  2. 
court  of  pecuhars,  2. 
court  of  probates,  11,  13. 
court  of  chancery,  13. 
Supreme  Court,    13. 
common  pleas,  13. 
Fowler's  sketch  of  development,  15-17,  63. 
Became  "constitutional"  in  1846,  16,  17. 
Statutory  jurisdiction,  13,  16,  17. 
Equitable  powers.     (See  Powebs.) 
Enumeration  of  the  N.  Y.  courts,  30,  31,  32. 
Seal,  44. 

Books  and  records,  45. 
General  code  provisions,  45  et  seq. 
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Surrogates'  Courts — continued. 

Careful  custody  of  papers,  reports,  etc.,  45. 

Transmission  of  copies  to  Seciretary  of  State,  46t 
State  Comptroller,  46. 

Terms  of  court,  46. 
'     Special  provision  in  N;  Y.  Co.,  46. 

Office  organization.    (See  Clerks.) 

Are  courts  of  record,  57. 
Survival: 

Of  rights  of  action,  575. 

Surviving:  See  Husband  and  Wife. 

Surviving  Representative : 

Rights,  duties  or  powers,  665. 

Has  exclusive  possession  and  title,  573. 

Need  not  designate  "successor,"  573. 

Relation  to  representative  of  his  co-representative,  665. 

Right  to  an  accounting,  665.    (See  AccotTNTiNG.) 

Surviving  Partner:  See  Partnership. 

Is  legal  owner,   894. 

And  liquidates,  894. 

Relation  to  partnership  realty,  894-895. 

Survivorship : 

Party's  right  based  on,  141. 
An  issuable  fact,  141. 
Burden  on  one  asserting  it,  141. 
Gpmmorientes,  common  disaster,  1465. 
No  presumption,  1465. 
Fowler's  analysis,'  1465. 
SUght  proof,  1465. 
Burden  on  one  asserting,  1465. 
Suspension: 

Of  power  of  aUenation.    (See  Construction  op  Will.) 

Sustenance  of  Widow:  See  Quarantine. 
Tables: 

CarUsle  mortaUty,  1243. 

Trustee's  bookkeeping,  increment,  how  credited,  1274. 

Expenditures  how  debited,  1275. 

Mode  of  distribution  of  estate,'  1485-1490. 

Operation  of  new  Federal  Tax,  see  §  1238. 

Taxes  and  Assessments:  See  Payment  of  Debts;  Transfer  Tax. 

Assessment  of,  on  testator's  death,  563. 
Who  to  pay,  890,  1397. 

If  laid  or  accruing  after  decedent's  death,  890. 

Where  land  vests  in  heir  or  devisee,  890. 

Where  devised  to  executors  in  trust,  890-891. 

Interest  on  surcharging  for  neglect,  891. 

Devisee  for  life,  or  for  years,  891. 

Devisee  of  rents,  who  occupies  premises,  892. 
What  fund  to  bear  burden  of,  891. 
Assessments  for  permanent  improvements,  891. 

Apportionment  of  burden,  891. 
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Taxes  and  Assessments — continued. 
Trustee  must  keep  up,  948. 

Cannot  let  property  go  to  tax  sale,  aad  bid  in  himself,  948.  \ 

Tears:  See  Probate,  Contested,  sub  Undue  Influence.  , 

Temporary  Administrator:  See  Letters,  sub  Temporary  Administration. 

Temporary  Surrogate: 
Description,  36. 
Code  provision,  37. 

Not  to  be  confused  with  "acting,"  36,  37. 
Circumstances  caUing  for  appointment,  36. 
Bond  requisite,  36,  37. 
By  whom  designated,  36,  37. 
Compensation,  37-38. 

Tenancy:  See  Executors,  sub  Estate  of. 

Tenor: 

Executors  by  the,  explained,  564r-565. 

Termination:  See  Reference. 

Terms  of  Court: 

Regulated  by  §  2506,  46. 

Testament : , 

Contrasted  with  will,  676. 

Testamentary  Capacity :  See  that  head,  sub  Probate. 

Testamentary  Guardian:  See  Guardian  by  Will  or  Deed;  Official  Bond. 

Testamentary  Trustee:  Part  VII,  1260  et  seq. :  See  Accountings. 

Definition,  29,  1250. 
Differentiated  from  a  guardian,  759. 

an  exeputor,  1250-1253. 
Bond  now  required  of,  when.  ,  See  (Official  Bond.) 
Apphcation  of  Code  to,  1272. 
Removal  of.    (See  Revocation.) 

Where  he  is  also  the  executor,  759,  1250. 

Testator's  preference  over  desire  of  beneficiaries,  760. 

Specific  charges,  duly  established,'  necessary,  760. 

Sundry  cases,  760. 

StTBBOGATE'S  JURISDICTION: 

Originally  did  not  cover,  1253,  1254. 

Until  1903  could  not  fill  vacancy,  1253. 

Now  can  do  so,  573,  1253. 

Under  Rev.  Stat,  could  not  settle  their  accounts,,  1254. 

Present  powers  wholly  statutory,  1254. 

Date  back  to  1850,  1254. 

First  completely  set  out  in  Code,  Chap.  XVIII,  1255. 
§  2638  authorizes  appointment  of  successor  trustee,  1255. 

If  not  in  contravention  of  will,  1255. 

And  upon  giving  bond  under  §  2639,  1255. 
Power  to  direct  and  control  conduct,  1257,  1273. 
Cannot  coerce  his  discretion,  1257. 
Nor  advise  him,  save  under  express  statutory  permission,  1257. 
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Testamentary  Trustee — continued. 
Office  of,  nature,  scope: 

Several  co-trustees  act  as  one,  1251. 
Power  equal  and  tmdiyided,  1251. 
AH  entitled  to  access  to  papers,  etc.,  1273. 
All  must  join  in  sales;' teases j  etc.,  1251. 

Thus  different  from  executors,  1251,  1252. 

Exigency  may  create  exception  to  rule,  1251. 
Necessitas  facit  liciium,  1251. 

Contrasted  with  administrator  c.  t.  a.,  1252. 

Case  where  successor  trustee,  and  administrator  c.  t.  a.  both  requisite,  1253. 

Trust  may  vest  in  Supreme  Court,  1253. 
Primary  duty  to  invest  and  manage,  1251. 

Pursuant  to  will  and  to  law,  1251. 
If  also  executor,  oflfices  distinct,  1251. 

Release  to  in  one  capacity,  inoperative  in  other,  1251. 
How  oiBce  accepted,  and  entered  upon,  1253. 

Not  by  merely  qualifying  as  executor,  1253. 

Unless  trust  not  disclaimed,  1253. 
If  trust  disclaimed.  Surrogate  can  fill  vacancy,  1253. 

Could  not  prior  to  1903, 1253. 
How  constituted,  1254. 

By  creation  of  express  trust,  1254. 
Every  executor,  guardian,  etc.,  is  a  trustee,  1254. 

But  not  in  sense  of  this  title,  1254. 
Estate  of: 

Founded  in  will  or  other  instrument,  1257. 

i.  e.,  that  creates  the  trust,  1257. 
And  thus  acquires  title,  as  if  by  deed,  1257. 

Whether  he  be  foreign  or  domestic  trustee,  1257. 

Thus  differs  again  from  foreign  executor,  1257. 
§  100,  Real  Prop.  Law,  §  12,  Pers.  Prop.  Law,  1257. 
Separable  from  primary  duty  as  executors,  1258. 
Hence,  as  such,  administer  and  account,  1258. 
Receive  conunissions  and  turn  over  fund,  1258. 
Whereupon  trusteeship  begins,  1258.  .  . ; 

Qualification  essential  to  estate,  1258.  ^ 

Those  who  qualify  can  execute  powers,  1258. 

And  they  alone,  1258. 

Under  §  2696,  1258. 
Compelling  to  pay  share  governed  by  §§  2689-2690,  1175. 
Powers  and  Duties: 

Where  several,  must  act  jointly^  571. 
If  one  balk,  others  helpless,  571. 
How  deadlock  broken,  571. 
In  re  taxes  and  assessments,  891. 

To  what  fund  charged,  891. 
Repairs  ordered  by  municipality,  891. 
When  charged  to  corpus,  891. 
When  to  income,  891. 
Duty  to  keep  fund  invested,  1267. 

Liability  for  letting  it  lie  idle,  1267.    (See  Investments,  below.) 
Erecting  separate  trusts,  1270. 

Participation  certificates,  1271. 
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Testamentary  Trustee — continued. 
Dealings  with  beneficiary,  945  et  seq. 
Not  absolutely  prohibited,  945. 
But  goodlaith  rigidly  exacted,  946. 
Not  to  profit  by  his  trust,  946,  947. 
Burden  always  on  trustee  to  show  fairness,  946. 
Beneficiary,  of  course,  if  compos,  may  affirm,  946,  947. 

Or  same  effect  be  given  to  long  acquiescence,  946,  947. 
Not  to  purchase  the  trust  estate,  946-949. 

At  sales  by  himself,  1235. 
Investments,  1266  et  seq. 

Improper,  removal  for,  764r-766. 
Must  not  speculate  with,  938. 
Two  guiding  rules,  939. 

The  will  itself ,  939,  940.' 

If  will  silent,  the  settled  rule  of  law,  939. 
Interest  surcharged  if  he  violate  the  trust,  939. 
if  he  neglect  to  invest,  939. 
Looking  for  investment,  how  long  may  keep  fund  idle,  940. 
Investing  in  obedience  to  mil,  940,  1266. 

Though  it  be  outside  the  State,  940,  945,  1268. 

Disobedience,  how  penalized,  941. 

May  require  purchase  above  par,  941. 

To  be  amortized  out  of  income,  941.    (See  Sinking  Fund.) 

No  amortization  of  securities  already  in  estate,  941. 

Nor  if  beneficiary  is  given  entire  income,  941. 

In  land,  941. 

e.  g.,  to  straighten  boundaries,  941. 
Investing  under  discretion  given  by  will,  941,  1266. 

Language  used  vitally  important,  941,  1266,  1267. 

May  be  construed  as  mere  trustee  discretion,  942. 

i.  e.,  to  purchase  trustee  securities,  942,  1268. 

Not  to  indulge  personal  judgment,  942. 

Or  to  speculate,  941,  942. 

Or  to  lend  on  personal  security,  943. 
In  company  formed  to  buy  land  from  the  estate,  943. 

To  buy  business  of  decedent,  943. 
Keeping  the  decedent's  investments,  943. 

Authority  in  will  prerequisite,  943,  1267. 

Unless  they  be  "trustee  securities,"  943. 

Subscribing  under  "rights,"  943. 

Protecting  holdings  by  additional  outlay,  944. 
If  decedent  had  contracted  so  to  do,  944. 

If  improperly  done,  what  is  remedy,  944. 
Watching  the  investment,  944. 

Keeping  after  interest  payments,  945.  i 

Enforcing  defaults,  945. 

Seeing  that  taxes  are  paid  punctually,  945. 

Issuing  execution,  945. 

Cannot  default  taxes,  then  bid  in  at  sale,  948. 
Trustee  investments,  1269. 

Law  defining,  1269. 

Enumeration  of,  1269. 

"Savings  bank"  loans,  1270. 
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Testamentary  Trustee — continued. 

"Personal"  security,  1270. 

Pltis  property  aeeiiiit^,  1270. 
Successor,  ob  Substituted  Trustee,  573  et  seq.,  1255. 
When  trustee  never  qualifies,  573y  1253. 

Dies  or  resigns,  573,  1253. 

Is  removed,  573,  1253; 
When  trust  vests  in  court,  573,  574,  1253,  1265-1266. 

Which  may  appoint  and  give  appointee  all  powers  of  one  dying  or  removed, 
etc.,  574. 

Except  personal  discretion,  574. 
§  2638  assumes  totality  of  vacancy,  1256. 

If  any  survive  no  ap^iatment  in  contravention  of  will,  1255,  1265. 
Selection  of,  how  guided,  1265. 
Administrative  Relation  to  Trust: 

On  same  plane  with  executors,  etc.,  under  Code,  1256. 

Incompetency  to  act,  §  2564,  1256. 

Objections  to  qualifying,  §  2566,  1256. 

Requiring  a  bond;  §  2567,  1256. 

Official  oaths,  §  2568,  1256.- 

Removal,  §  2569,  1256. 

Resignation,  §  2572,  1256. 

Summary  ouster,  §  2574,  1256. 

Reducing  bond  by  deposit,  §  2576,  1256. 

Prosecution  of  bond,  §  2585,  1256. 

Appointing  successors,  §  2638,  1256. 

Subject  to  direction  and  control  of  Surrogate,  1257. 
May  lose,  must  not  gain  by  trust,  948. 
If  profits  personally  must  account  therefor,  948. 
Must  not  speculate  in  claims  against  estate,  948. 
Profits  on  investment,  beneficiary's  twofold  right,  949. 

Affirm  transaction  and  take  profit,  949. 

Repudiate  it,  and  surcharge  interest,  949. 

But  cannot  affirm -in  part  cmly,  949. 

On  sale: 

Go  to  principal,  950. 
e.  g.,  sale  of  "rights,"  950. 
Unless  they  be  dividends,  950. 
Acting  as  beneficiary's  attorney  in  fact,  049. 
Depreciation  in  market  value,  949. 

Test:  was  tri^tee  wantiilg  in  prudence,  949. 

U.  S.  bonds,  called  in  prematurely,  949. 

Financial  panic,  950. 

Sale  in  apprehension  of  a  panic,  950. 
Unavoidable  losses: 

i.  e.,  without  trustee's  fault,  950-951. 

Robbery,  951.  ,,:. 

Negligence  of  trustee  a  determinative  fact,  951. 
e.  g.,  keeping  funds  undepoSited,  951. 

Defalcation  by  clerk,  951. 
Jjosses  of  debts  due  estatefj  951.  i(See  ExEOUTOBBi) 
Pisagreem^ts  between  co-trustees,  1273.' 

Surrogate  can  settle,  1273'i 

On  application  pf  wjxpm,  1273. 
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Testamentary  Trustee — continued. 

And  on  what  proof,  1273. 

Nature  of  directions  he  may  make,,  1273. 
Under  §  2698,  1273:  ;> 

Discretion  of  Surrogate',  1273. 
Bookkeeping  of  trust: 

Importance  of  proper  accounts,  1273. 

Erected  by  expert,  if  necessary,  1273. 
,     "Principal"  andi  "income"  kept  separately,  1278. 

Principal  to  be  kept  intact,  1273. 

Income  beneficiary  to  get  all  testator  intended,  1273. 

What  then  to  do  with  increment,  1273. 

;Is  it  product  of  fund  or  profit  of  trust,  1273. 

Illustrative  tables  as  to  increment,  1274. 

as  to  how  disbursements  to  be  charged,- 1275. 
CompelUng  execution  of  trust  duties,  1258.    (See  Accounting.) 

e.  g.,  payment  of  beneficial  interest,  1258. 

Petition,  averments  outlined,  1258-1259. 

Must  proceed  under  specific  section  if  any,  1259. 

Who  may  ask  Surrogate  to  act,'  1209. 

"Any  person  entitled,"  1259. 

Not  his  assignee,  1259. 

Thus  differs  from  right  to  compel  accounting,  1259. 

Resembles  appUcation  for  payment  of  legacy,  1260. 

May  necessitate  c.onstruing  will,  1260. 

Application  of  income  for  support,  education,  etc.,  1260. 
Guardian  of  infant  may  apply^  1261. 

But  not  for  repayment  pf  past  advances,  1261. 

Trial  upon  return  of  citation;  1261. 

Nature  and  sufficiency  of  defenses,  1261. 
All  persons  affected  to  be  brought  in,  1262. 
Resignation  and  renunciation,  1262.    (See  those  heads  also.) 

The  latter  means  to  forego,  1262. 

Therefore  available  only  at  outset,  1262,  1264. 

Later  only  resignation  available,  1263. 

Involves  willingness  to  account,  1263. 

Proceeding  assimilated  to  accounting,  1263. 

"SuflScient  reasons,"  1263,  1264. 

When  leave  to  resigii  refused);  1264. 

Conditions  of  permission,  1264^1265. 
Security  compellable!  •  (See  Opficiaii  Bond  also.) 

Covered  by  §  2639,  q;  v.,  1263. 

Includes  sole  and  co-trustees,  1263. 

Solvency  of  one  not  imputed  to  other,  126S 

As  to  trustee  named  in  will,  1263. 

Testator:  See  Death;  Probate. 

Testimony:  See  Evidence;  Witness. 

When  signed  by  witness,  166. 

Not  on  reference  to  hear  and  determine,  166. 
i.  e.,  on  judicial  settlement,  166. 
Since  Supreme  Court  rules  apply,  166. 
By  virtue  of  §  2536,  166. 
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Third:  See  Dower. 

Third  Person:  See  Letters. 

Time:  See  Statute  of  Limitation  of  Time;  Sendee. 

Various  periods  important  to  note  in  administering  an  estate,  1501  et  seq. 

Title:  See  Ascertaining  the  Estate,  sub  Discovery;  Assets. 
Purchaser  entitled  to  marketable,  1220,  1240. 
Surrogate  may  relieve  him,  if  valid  defect  asserted,  91,  1232,  1236,  1240. 

Tombstone :  See  Funeral  Expenses. 

Tract  Society:  See  Transfer  Tax. 

Trade-mark: 

When  assets,  884. 

Transcript:  See  Decrees,  sub  Docketing. 

Transfer  of  Proceedings : 

To  Supreme  Court,  N.  Y.  Couhty,  34. 

Under  §  2480,  34. 

If  Surrogate  cannot  act,  34.    ' 

How  proved,.  35. 

Order,  how  made,  §  2482,  35. 

How  Supreme  Court  to  act,  41. 

Under  §  2507,  41. 

How  proceeding  retransferred,  41. 

Transfer  Tax:  Part  XI,  Chap.  V,  1039  et  seq. 

No  limitation  runs  vs.  State,  1507. 
Surrogate's  jurisdicUon,  68,  i077. 

Jurisdiction  of  the  Siurogate,  1077. 

To  hear  and  determine  all  questions  arising,  1077,  1080.- 
To  do  any  act,  1077. 
Is  exclusive  and  comprehensive,  1077. 
Various  conditions  of,  discussed,  1077-1079. 
Remedial  provisions  further  condition  it,  1079. 
Notice  to  persons  interested  vital,  1079. 

That  they,  may  be  heard,  1079. 
Double  function  of  S»U'rogate,\1080. 
Special  gua,rdians  in,  127.  ,, 

Death,  when  date  essential,  must  be  proved  as  a  fact,  373. 
and  not  presumed,  373.    . 
Fixes  Uability,  1043. 
And  retroaction  of  new  statutes,  1043. 
When  the  various  acts  operate,  1039. 
In  re  substance,  1039. 
In  re  procedure  merely,  1039. 
Nature  of  tax  discussed,'  1039. 
1        Legislative  purpose,  1039. 

Reaching  for  non-residents,  1039. 

RetaUatory  legislatioii, '1039. 

Comity  now  applied,  1040.        '  -    ',  < 

Graduated  scale  of  tax  adopted,  1040.  > 

Exemptions  fairly  liberal,  1040.  i 

A  tax  on  devolutions,  by  reason  of  death,  1040.- 

Definitions  attempted,  1040. 
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Basis  of  the  tax,  1040. 
Clear  market  value,  1042. 
Constitutionality  tested,  1042.    ' 
Recetffc  dhaftgfe,  1042^1043. 
Amendments  of  iSl6,(disQ«»ased,  1049,  1050. 
Conditions  op  Taxation,  1040. 

Tangible  vs.  inta,ngible  property,  1040,,  1044, 
Both  defined,  1044,  1045,  1095. 
Estate  and  property  defined,  1095. 
Possessed  by  resident  decedent,  104:1.  '•    ; 

Tax  on  succession,  1044. 
But  realty  without  the  State  free,  1044,  1045,  1048,  1049. 

though  equitably  converted,  1045-1105. 
Also  tangible  property  witiiout  the  Statfe,  1044,"  1048. 
Cases  where  act  inoperative,  1044.  ^ 

Effect  of  foreign  administration  apd  distribution,  1045. 
Possessed  by  non-resident  decedent,  1041.  , 

Dominion  over  by  N.  Y.  essential,  1045,  1043f. 
Here  in  fact  and  in  law,  1045. 
Tangible  property  here,  1045,  1078. 

Certain  carefully  specified  intangible  property  here,  1045,  1078. 
Specified  in  §  220,  subd.  2,  1041. 

Money  and  bank  deposits  here,  not  reckoned,  1045,  1048. 
What  is  a  non-resident,  1045.    . 

See  Matter  of  Morgan,  N.  Y.  L.' J.,  May  19,  l3l6.  Fowler,  Surr. 
New  drastic  amendment  of  1916,  1046-1047,  1050. 
What  intangible  property  taxable,  1046. 
Real,  property  here  taxable,  1047. 

elsewhere  free,  1047. 
Residence  and  domicile, contrasted,  1047. 
What  stocks  tax3.b|le,  lOftl,  1047,  1048. 
What  bonds  taxab^  1Q47,  1048, 
Offsetting  debts  due  T^sideats,  1048. 
Other  deductions,  1048.     ,    ^-. 
Partnership  interests,  ,how  ta,?  figiired,  1047,  1048. 
Effect  of  acts  of  1916,  discussed,  1049-1050. 
Duty  of  reprpswitative  to  reduce  burden  of  tax,  1123,  1125, 
By  marshalling  ^.sset^, and  debts,  1123. 
To  pay  tax  when  laid,  1125. 
Transfers  by  gift,  etc.,  causa  mari^,  1041. 

Essentials  of  such  transaction,  1066,  1072. 
Becoming  beneficially  entitled,  1041. 

Tax  is  on  every  devolution,  1064.   :  . ; 
Under  exercise  of  'power  of  appointment,  1041,  1073. 

Does  donee  take  under  original  will  or  the  one  iii  execution  of  the  power, 

1073,  1074.  ^:•x 

What  law,  then,  governs  rate  of  tax,  1074. 
Relationship  to  appointee,  not  donoir,  controls,  ip75. 
Certainty  of  execution,  1075. 
Effect  of  failure  to  exercise,  1076,'  ■ 
No  traji8fei>y!no  tax,  1076, 
jBy  death  of  a  jvint  mner,  1041, 
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Exemptions  and  Exceptions: 
Provisions  of  §  221,  1050. 
Pious  uses,  charitable,  etc.,  gifts,  1050. 
Relations  specified,  1050. 
Child  includes  adopted  child,  853,  854,  1059,  1060. 

"Mutually  .acknowledged  relation,"  1051. 
Based  on  character  or  relationship  of  transferee,,  1057. 
Not  alterable  by  assignment,  1057.. 
But,  semble,  can  be  by  renouncing  interest,  1057, , 
Status  of  various  exempted  classes  analyzed,  1057. 
Unknown  heirs  or  next  of  kin,  1057. , 
"Mutually  acknowledged  relation  of  parent,"  1017-1059!. 
Child,  step-child,. adopted  child,  1059,  1060.  , 
Widow,  1060. 

Son-in-law,  daughter-in-law,  1060. 
Certain  corporations  exempted,  1061. 
Tabulation  and  comparison  thereof,  1061. 
No  longer  limited  to  domestic  only,  1051,  1061. 
"Bishop,"  1062. 
fidi^ous,  1062. 

"Exclusively  organized  for,"  1063. 
Institutions  for  specified  purposes,  1063. 

If  incorporated,  1063. 
Bible  and  Tract  societies,  1061.  i 

How  this  claim  to  exemption  established,  1063. 

Evidence  before  appraiser,  1063. 
Effect  of  charter  exemptions,  1063. 
Rates  OP  Tax: 

First,  a  $5000  exemption  to  certain  specified  relatiops,  1051,  1054. 
Second,  a  $500  exemption  to  lineal  descendants,  1052,  1054. 
Then,  a  new  scale  of  taxing  specifiedj  1052. 
Third,  a  $500  exemption  to  certain  colla,tera,l8,  1052,,  1Q54. 
Then,  a  new  scale  of  tax  specified,  1052.  ■  ■ 

Fourth,  a  1500  exemption  to  other  persons  and  corporations,  1052,  1054. 
Then  a  new  scale  of  tax  specified,  1052. 
Analysis  of  the  changes  in  the  new  act,  1052,  , 
Compared  with  the  former  scheme,  1053. 
Illustrative  cases  as  to  figuring  exemptions,  1053. 
Figuring  the  Tax,  illustrative  tables,  1054-1055. 
Showing  increased  burden,  of  new  rate,  1055. 
Estate  must  be  marshalled,  1056.  , ,  ■ 

Net  amounts  passing  to  be  ascertained,  1036. 
Comptroller  Travis's  comparatiye  tables,  1055. 
Tax  ON  Every  Devoltjtion: 

Jwe  man^i,  1064r-1065,  1104.    :    ,    ,,  , 

Gifts  causa  mortis,  1066.    (See  that  head;  also  Sayiwos  Bank  Db^osits.) 
These  gifts  analyzed,  1066  e<  s^. 
And  illustrated,  1066-1072. , 
Effect  of  foreign  commimity  law,  1072. 
Decedent's  contracts,  1072. 
e.  g.,  made  antenuptiAlly,  1072. 
Pbgcedure: 

Procedure  controlled  by  act  then  in  force,  1080. 
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^  While  tax  conditioned  by  date  of  death,  1080; 

Appraisers,  appoini?nen<  o/,  1080.  ■     i- 

Before  which  assets  may  be  located  and  listed,  1081. 
On  notice  to  State  Comptroller,  1081; 
Custodian's'responsibility,  1081.  : 
Joint  right  of  access  to  safe  deposit  box,  1081. 
Petition,  by  whvim  made)  1081; 

Prompt  initiation  advisable,  1081. 
To  secure  5%  discount,  1081. 
Precedent  suggested,  1082. 
Order  designating  the  appraiser,  1083. 

When  may  be'  made,  1083.  ' 

Directing  notice  to  be  given,  1C63,  [LOSS. ' 
Duty  and  Powers  of  appraiser,  1083  et  seq. 

General  scope  of  inquiryj'  1098.        i- ;  'li ,;  l^ 
Taking  testimony,  1084. 
Issuing  subpoenas,"  1084. 
Giving  notice' to  persons  affected,  1083,  1084. 
Form  of  notice,  1085. 

Indemnifying  property  or  estate  to  bei  taxed,  1085. 
Invalid,  if  no  notice  given;  1085-1086. 
Infants,  1085re'.,  1086. 

Special  guardian,  127,  1086. 
Schedules,  triplicate,  1086. 

Precedents  suggested,  1087-1094. 

(See  notes  interspersed  in  the  schedules.) 
Rule  as  to  non-residenls'  estates,  1094. 
Fair  Market  Value,  1094. 

Taking  proof,  so  as  tb  fix  it,  1094. 
What  the  phrase  means,  1095. 
How  appraisal  made;  1095. 

§  120j  Dec.  Est.  Law,  1095. 
Actual  sales,  1095.- 
Open  market  quotations,  1095y  1096. 
Taking  average  of  prices,  1096. 
On  day  of  death,  1096. 
Stock  of  foreign  corporation,  how  valued,  1096. 

Pro  rating  assets  here  and  outside  N.  Y.,  1096. 
Unlisted  securities,  1096. 

Allowing  for  decedent's  personal  ma,nagemeht,  1097. 
Good  will,  895,  1098. 
Of  every  item  scheduled,  1098. 

Or  report  itiay'be  remitted,  1098. 
No  "tentative"  assessments,  1098. 
For  §  36,  Tax  Law,  inapplicable,  1098. 
Report  of;  1098  61^64.  '     '      ' 

In  duplicate,  where  filed,  1098. 
Basis  for  Surrogate's  determining  cash  value,  1098.' 
Of  all  "estates,"  1098. 
"Estate"  defined  in  §  243,  1095. 

Report  must  specify:  debts,  taxes  arid  other  deductions,  1099, 
So  Surrogate  may  determine  net  quantum,  1099. 
Deduction^  to' be  prorated,  1099.        '    ' 
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What  expenses  deductible,  1100,  1101. 
Cost  of  probate  litigation,  1101. 
Funeral  expenses,  1101,  1102. 
"Debts"  must  be  established,  1102. 

Rule  as  to  bequests  to  creditors,  or  on  consideration,  1103. 
Dower  and  curtesy  interests,  1103. 
Taxable  but  deductible,  1104. 
Taxes,  1104. 

Equitable  conversion,  effect,  1045,  1105. 
Mortgage  incumbrances,  1105. 

Two  cases  supposable,  1105. 
Appraiser,  in  doubt,  to  compute  and  report  all  these,  1104. 

Leaving  actual  deduction  to  Surrogate,  1104^1105. 
Rule  as  to  debts  in  non-resident  estate  cases,  1099,  1105-1106. 
Where  the  assets  are  pledged  as  collateral,  1106. 
To  foreign  partnership  with  assets  here,  1107. 
Should  special  partner's  share  be  deducted,  1107. 
Local  debts  payable  out  of  local  assets,  1108. 
Deductions  thus  to  be  pro  rata,  1099,  1108. 
Summary  as  to  report,  1108. 

Computation  of  future  or  contingent  shares,  1098;  1110. 
By  superintendent  of  insurance,  1098,  1110. 
On  application  of  the  Surrogate,  1098,  1110. 
Which  certificate  is  conclusive,  1110. 
This  results  in  Siurogate's  taxing  order,  1099,  1110. 

Of  which  every  one  affected  is  to  have  notice,  1099,  1111. 
Form  of  order,  nil. 
Proceedings  on  filing  report,  1108. 

-Surrogate,  as  assessor,  fixes  tax,  1108,  1115. 
Acting  solely  for  State,  1108. 
Notice  thereof,  1108,  1109. 
Appeal  to  Surrogate  as  judge,  1111,  1115. 
Must  be  taken  in  60  days,  1111. 
Review  possible  of  whole  proceeding,  1111,  1115. 
New  testimony  receivable,  1111. 
K  necessary  report  remitted  to  appraiser,  1112,  1116. 

If  ordered  back,  order  is  not  appealable,  1117. 
Notice  of  appeal  must  state  specific  grounds,  1112, 1114, 1115. 
Form  of  notice,  1115. 

Order  not  to  be  reviewed  piecemeal,  1116.   ' 
Construction  of  will  proper,  1116. 

Limited  conclusiveness  thereof,  1117. 
When  Surrogates  has  acted  as  judge  then  appeal  lies  to  App. 
Div.,  1117. 
Reopening,  vacating,  etc.:      '        ■  (    • 

Jurisdiction  of  one,  not  already  a  party,  161. 
Not  for  mistake  of  law  in  taxing  ordei-,^  1043. 
Contrasted  with  review  by  appeal,  1112. 

Reappraisal  in  two  years  under  §  232,  1112,  1117,  1118 

Vacating  or  reopening  a  general  power,  1112. 
Cases'limiting  right  discussed,  1112-1114. 
See  also  245-246,  sub  Decrees  and  Orders. 
Correcting  tax  erroneously  laid,  1118-1120. 
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Strict   limits   to   suehi  modifications,    1119.      (See    Refunding   Tax, 
below.) 
Liability  for  the  tax,  twofold,  1120,  1128. 
Executor's  duty  and  right,  1120. 
DiiipUcate  receipts,  1120, 1130. 
Where  property  "obliterated,"  1128. 
Payment  or  Tax:  :      ^ 

From  what  fund,  1076. 
The  property  traasferred,  1076. 
So  may  be  paid  by  representative,  1076. 

And  deducted  from  legacy,  1076. 
On  Ufe  estates,,  1076. 
And  remainders,  1076. 

Out  of  principal,  1076. 
Xjinlesa  will  otherwise  direct,  1076. 
On  annuity,  1076. 

Adjudication  dependent  on  notice  to  person  affected,  1079. 
By  whom,  1120.  i  i, 

When  due,  1120. 

Discount  for  prompt  payment,  1120. 
latBrest  penalty  for  delay,  1121. 
Application  to  remit  penalty,  1121. , 

Made  to  Surrogate,  not  appraiser,  1121. 
Form  of  petition,  112H122. 
Notice  of.  motion,  1122. 
:      i       'Orderifor  remission,  1123. 

What  warrants  remission,  1121. 
Compounding  tax  on  future  estates,  1124. 
Colleclinff  tax: 

Duty  of  representative,  1125. 
Lien  of  tax,  1124,  1126,1128. 
Non-resident  estates,  1125. 
District  attorney's  power,  1126. 
Appeaisal,  at  Otjtsbwj  by  Surrogate,  1108. 
As  in  cases  of  cash  legacies,  1108. 
lacludesicases  of  exemption  in  toto,  1108. 
Refunding  Tax:        . 

If,  6rder  reversed,  after  tax  paid,  1126. 
Time  limitation,  1126. 
"Voluntary"  payment,  1127. 

Provisions  of  §  225,  on  after-proven  deductions,  1127. 
If  order  made  without  jurisdiction,,  1127. , 
.i.,,   ,.i     .  In  sucjh, case  refund  pte  interegtji  1127,1        m   '• 
After  provisional  payment  to  save  5%7d^coupt,  1128. 
Retaxation,  where  debts  erroneously  deducted,  1128. 1 , 
Reaching  THE  Property,  1128.  \  .1., 
Drastic  safeguards  in  the  act^  1129. 
Custodians'  and  depositaries'  liability,  1129. 
Transfer  of  securities  iphjbited,  1129. 

TiU  tax  paid,  or  waiver,  1129. 
Joint  access  to  safe  deposit  box,  1130. 
Foreign  transfer  taxes,  1130. 
Not  deductible  here,  1100. 


ANALYTICAL  INDEX  1833 

References  are  to  pag$:s 

Transfer  Tax.— continued. 
The  Receipt,  1130. 

To  be  given  in  duplicate,  1120,  1130. 
As  to  real  property,  1130. 
'     Recordable,  1130.  , 

Returned  in  search  against  decedent's  realty,  1131. 
Expectant,  Future  Interests,  1131  et  seq. 
How  value  to  be  determined,  1131,- 

Certain  incumbrances  or  defeasances  not  deductible,  1131. 
Tax,  on  falling  in  ojE  charges,  etc.,  thereon,  1131. 
The  tax  at  highest  rate,  in  contingent  cases,  1131. 

As  if  no  divesting  possible,  1132. 
Discussion  of  section  230,  1132  et  seq. 
Pay  on  Ufe  estate,  1132. 
Compound  the  tax  on  the  future  estate,  1132. 

Or  defer  till  "beneficial  enjoyment,"  1132,  1135. 

If  person  entitled  not  presently  ascertainable,  1135. 
"FuU  value"  rule,  1132-1133. 

As  limited  in  Terry  case,  1133. 
"Rate"  of  taxation  vs.  "value"  for  taxation,  1133. 
Trusts,  life  estates,  annuities,  1135. 

Present  value  computed  by  superintendent  of  insurance,  1098,  1110,  1136. 

At  5%  rate,  1136.  ■       i   < 

What  fund  pays  the  tax  at  outeiet,  1136.    , 
Amortization  from  annu^  income,  1136. 

At  rate  of  number  of  years'  expectapcy,  1136. 
e.  g.,  if  ten  years,  one-tenth  annually,  1136. 
Legacies  "Free  op  Tax,"  1136. 

Translation:    > 

Of  will  in  foreign  language,  384. 

Treaty  Rights:  See  Consul. 

Trespass:  ,,,,■_       „,;^i    „,  ,,,,j    -■.■i.., 

Representative's  statutory  right  to  sue,  901.,    . . , 
Suit  against  representative,  901.    " 

For  devastavit  or  trespass  to  estate,  901. 

Trial  by  Jury:  See  Jury  Trial. 

Trial  Practice:  See  Hearings  and  Trials. 

Trust  Companies:  See  Foreign  Trust  Company. 
As  depositaries,  Uability*,  6^5,  79 ' .         '-^ 
Executor's  duty  as  to  funds,  788. 
Does  it  "die"  if  merged,  1256. 

Trust  Deposits :  See  Savings  Banks. 

Tentative  gifts,  897. 

When  irrevocable,  897.  ^  ^  • 

Trust  Fund  Register: 

Clerk  of  court  must  keep,  50.  , 

Nature  of  entries  therein,  50.  _,■.£  a     j  .        . .    - 

Trust  Powers:  See  Power  of  Sale: 

Trustees:  See  Testamentary  Trustees. 
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Trusts: 

Necessary  elements  of,  533  et  seq.  

And  see  generally  chapter  on  Construction  of  Wills,  ^18  el  siq!  ' 

Definitions  of  purpose,  533. 

Cy  pres  doctrine,  Act  of  1909,  536. 
Definiteness  of  beneficiary,  533. 
Existence  of,  underlies  power  to  construe,  518. 
Creation  of,  restricted  by  statute,  525. 
These  statutes  cited,  526. 

Personal  trusts,  for  any  purpose  not  prohibited,  526. 
Suspension  of  absolute  ownership,  526  et  seq. 
Accumulations  of  income  of  personalty,  529  et  seq. 
Trust  gifts: 

To  literary  institutions,  531. 

To  municipal  corporations,  531. 

For  cemetery  purposes,  532,  535,  536. 

For  pious  use,  534,  537. 

For  charitable  purposes,  534  et  seq. 

The  Act  of  1909,  535. 
To  imincorporated  foreign  institution,  534,  535. 
.    To  ofiicers,  etc.,  of  an  institution,  537. 
Of  more  than  one-half  estate,  537. 
How  half  ascertained,  538. 
Deductions  allowable,  538. 
Who  may  assert  invalidity,  539. 
WaiVer  of  it,  539. 
By  will,  made  within  two  months  of  death,  539. 

Does  not  apply  to  trusts,  539.  ' 

Applies  to  will  though  a  reexecution  of  a  long  prior  will,  639.  . 
To  what  corporations  only  it  applies,  539,  540. 
Tentative,  1394. 
Constructive,  1425. 
Unadministered  Assets:  See  Letters,  sub  De  Bonis  Non. 
Unborn  Child:  See  After-bom  Child;  Parties;  Distribution. 

Unclaimed  Legacy: 

i.  e.,  to  person  unknown,  1462. 

Paid  to  state  treasury,  1462. 

How  person  entitled  may  later  seciue  same,  1462-1463. 

Uncollectible  Claims:  See  Accounting. 

Undertaker:  See  Funeral  Expenses;  Payment  of  Debts. 

To  report  to  Public  Administrator  all  deaths,  if  no  next  of  kin  known,. 646. 
Undertaking:  See  Appeal;  Bond;  Surety. 

General  requirements  as  to  form,  810,  811,  8]]2,  813.    , 
As  to  prosecution,  discharge,"etc.,    (See  Bond.) 

Undue  Influence:  See  Probate,  sub  that  heading. 

Unfinished  Business: 
Code  authority,  66. 
Unincorporated  Society:  See  Transfer  Tax. 

Gift  to,  invalid,  534,  535,  541. 

United  States: 

Transfer  tax.    (See  Fedebal  Estate  Tax.) 
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As  a  creditor,' preferred,  1001. 

Its  courts,  cognate  jurisdiction,  83. 

Unknown: 

Citing  persons,  106,  621,  1463. 

Legacy  to,  paid  to  state  treasurer,  1462. 

Under  §  2740,  1462. 

How  later  applied  for,  1462. 

On  what  notice,  1462. 

How  right  to,  tried,  1462. 

How  paidj  if  right  estabHshed,  1462. 

Attorney  general's  status,.  1463. 

Unliquidated  Debts: 

Provision  for  safeguarding  in  decree  of  distribution,  1456-1457. 

Unlisted  Securities: 

Value,  how  fixed,  1096-1097. 

• 

Unmarried: 

,  Woman,  preference  in  right  of  administration,  721,  727,  728. 
What  is  such,  342,  355. 

Unnatural  Will:  See  Probate. 

Unreasonably  Resisting:  See  Costs,  sub  that  heading. 

Unsound  Mind:  See  Lunatic;  Probate,  sub  Testamentary  Capacity. 

Usury: 

Surrogate's  power  to  consider  as  defense,  94,  1423. 

Vacancy:  See  Acting  Surrogate. 

Vacating  Decree:  See  Decrees  and  Orders,  sub  Opening,  etc. 

Or  satisfaction  thereof,  to  protect  lien  of  attorney,  158. 
Transfer  tax,  1112-1114. 

Vacation: 

Surrogate's  Court  always  open  fori  business,  46. 

Validity  of  Testamentary  Disposition:  See  Action  to  Establish;  Construction. 

Code  rule  as  to  realty,  588. 

as  to  any  other  kind  of  property,  588. 
Whether  testate  or  intestate,  588,  589. 

Validity  of  Will:  See  Probate,  Will;  Construction. 

Value:  .      i 

Opinion  evidence  of  on  sale  by  representative,  1015-1017. 
Of  stocks,  listed  and  unlisted,  rul^  for,  1095  et  seq. 
Of  good  will,  how  fixed,  895,  1098. 

Variance: 

Power  to  correct,  104. 

§  723  made  applicable,  104. 

Verdict:  See  also  Jury  Trial. 

Motion  to  Set  Aside,  code  provision,  178.   ■ 

conflicting  decisions,  181  et  seq: 
Fowler's  theory,  181.  ' ' 
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That  Surrogate  is  still  judge  o^  prol)9,te,  181, 

And  must  be  "satisfied,"  181,,     

Hence  yerdict  of  jury  is  quasi  special,,  180.         .   . 
And  he  may  disregard  or  set  aside,  182.    '     ' 
Unless  it  be  a,  Supreme  Court  jurV,  182. 
Ketcham's  theory, '  182'.   ' 

Based  on  assimilation  of  practice,  182. 

And  intent  to  make  trials  conclusive,  182. 
Hence  verdict  must  satisfy  the  court  as  a  loyal  and 

humble  minister,  183.  ' 

Or,  if  set  asidej  a  new  trial  be  ordered,  183. 
Also  before  a  jury;  183. 
The  latter  theory  assumes  appeal  the  ,  only i^  remedy  ^fWt) 

jury's  error,  183.  ,  ,      ■ 

The  former  assumes  the  Surrogate  still  the.  one  to  detenmne 
due  probate,  181,  183.  ^     .  ■  j  j*  ^    ,;     ■    i 

Sealed,  form  for,  187.  ,   '   '    '  ' 

Verification:  -;    .u  i 

Of  pleadings,  code  provision,  102.  ' 

Substantial  compliance  sufficient,  102. 
When  made  by  attorney,  102. 
Penal  law  provision,  102. 
Objection  for  lack  of,  heew  raised,  102. 
Of  heirship,  in  Canada,  599. 
Vested:  See  Legacy. 

Void: 

Service,  cured  by  general  appearance,  113. 

Vouchers:  See  Accounting. 

Destruction  of,  after-  five  years,  1503. 

Waiver: 

Of  disqualification  of  Surrogate,  43. 
Of  issue  and  service  of  citation,  90,  110,  111,  391,  392. 
Gives  jurisdiction  of  person,  90,  111,  391. 
,..   Never  by,ipif^nt,  110,  111,  391. 

Effect  of  general  guardian's  acts,  110. 
May  antedate  petition.  111. 
Precedent  for.  111. 
Effect  of  appearance,  as,  113. 
Fraud  in  securing,  can  Surrogate  pass  upon?  ,140. 

Ward:  See  General  Guardian,  etc. 

Warrant:  See  Contempt. 

To  search  and  seize,  631. 
Waste:  See  Revocation  of  Letters;  Surcharge. 

By  turning  assets  over  to  surety,  764. 

Improper  investment,  764  et  seq. 

Failing  to  realize  on  assets  in  time,  764. 

Failing  to  exercise  mandatory  power  of  sale,  763. 

Personal  use  of  trust  moneys,  764.  / 

Permitting  foreclosure,  764. 

To  real  property,  action  for,  900. 
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Whole  Blood:  See  Distribution. 

Preference  over  half  Mood  in  administration,  721,  727. 

Widow:  See  Distribution;  Divorce;  Dower;  Marriage;  Wife;  Woman. 

Status  of  one  claiming  as,  ^2,  140. 

Determinable  by  Surrogate,  92,  140,  430,  721. 
When  a  party  is  so  de  sui  juris,  148. 

Not  as  heir  or  next  of  kin,  148. 
Term  in  will  means  wife  surviving  testator,  148. 
When  included  under  ''distributee,"  148. 
Dower,  how  affected  by  divorce,  149. 

Legacy  in  lieu  of  dower,  1144,  1160  et  seq.    [See  Legacy  (14).] 
Is  an  "unmarried"  woman,  342,  355. 

i.  e.,  will  revoked  by  remarriage,  355. 
Divorced,  not  widow  in  sense  of  being  a  party  to  probate,  395. 

Nor  entitled  to  letters,  722. 
Gift  to,  546. 

As  applicant  for  letters,  721. 
Right  to  "  exempt  property,"  906.    (See  that  head.) 

Even  though  separated,  907. 
Quarantine,  an  ancient  right,  909. 

Statutory  now,  909.- 

A  right  to  remaift,  909. 

Pecuniary  equiyalent,  when,  909. 

"Reasonable  sustenance,"  909. 

Effect  of  separation,  910. 

To  what  it  relates  and  attaches,  910. 

A  personal  right,  910. 

Wife :  See  Widow,  above. 

Residence,  effect  of  separation  or  divorce,  76,  79. 

on'  right  to  be  cited,  142,  148. 
Is  a  "person  interested,"  but  not  "next  of  kin,"  148. 
Term  in  will  means  wife  at  date  of  making'  will,  148. 

legally  ms^rried  to  tSstatbr,  546,  722. 
Status  determinable.    (See  Widow.) 
Common-law  marriage.    (See  Marriage.) 

Wills:  See  Codicil;  Construction  of  Wills;  Holograph;  Probate;  Revocation 
of  Wills;  Surrogates  and  their  Courts,  sub  Jurisdiction;  Witness. 
Definition^  29,  294. 
Functioti  Of,  293. 

Operates  on  ownership  of  property  on  death  of  testator,  293. 
Subject  to  administration,  under  lettetSy  393. 
Making  of,  purpose  stated,  293-294: 
Who  may  make,  statutory,  433,  434. 
Possibly  an  imbecile,  449.     ' 
Never  an  idiot,  nor  a  lunatic,  450. 
How  given  validity  and  effect,  294. 
What  three  subjects  they  may  cover,  294. 
Guardianship  of  'ChUd,  294. 
Administration  of  estate,  294. 
Need  not  name  executor,  576. 

Thoagh  "testament"  anciently  bad  to  in  wdw  to  be  valid,  570, 
'     Distribution  of  property,  2M, 
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May  cover  any  one,  or  any  two,  or  all  the  foregoing,  294; 

Need  not,  be  in  writing  in  every  case,  294.  ,_, 

All  unwritten  wills  are  Nuncupative  Wills.    (See  that' heading.) 
If  in  writing,  then  proof  of  factual  essential,  298.     (See  Due  Execution,  'feelow.) 
On  several  sheets,  unfastened  when  executed,  301. 

Intervening  blank  sheet,  301. 

Reference  to  "annexed"  sheet,  301. 

How  "physical  end"  determined',' 301,  302,  303.  ,    ^ 

On  several  pages  of  folded  sheet,  written  on  in  irregular  sequence,  301  et  segi 

case  where  testator  and  witnesses  signed  on  different  pages,  304. 
Content  of,  not  all  necessarily  dispositive,  305. 

Religious  or  prudential  maxims,  305. 

Directions  as  to  body,  etc.,  305. 

Declarations  wholly  irrelevant,  305. 
But  all  must  precede  signature,  305.  , 

Reference  to  annexed  paper,  306. 

Power  undoubted  to  so  incorporate,  306.  ,    '^ 

But  conditions  thereof  precise,  306.  '  ^  ^    ' 

(1)  Paper  sought  to  be  incorporated  must  actually  exist  when  will 

executed,  306.  ^  ' 

(2)  Must  be  unmistakably  identifiable  306,  309. 

(3)  Must  not  itself  be  dispositive,  i.  e.,  testamentairy,  307,  309. 
Distinction    between   "dispositive"    arid    "incorporative"    reference, 

307. 

between  republica|;ion  and  incorporation,  30^. 
Reference  to  testator's  account  books,  307. 
to  show,  e.  g.,  advancements,  307. 
Limits  of  rule  set  forth,  308.  i  r   ■  /        -^       ■;-,, 

Illustrative  cases,  308,  309.  , 

Paper  referred  to  need  not  be  annexed,  309. 
Due  Execution: 

Is  a  qvasi  public  function,  319. 
Four  statutory  requirements,  298. 
(1)  Subscription  by  testator  at  end,  298,  300. 
Common-law  rule,  300,  310. 
"End  of  will,"  300. 
Object' of  requiring  it,  300. 

Safeguard  against  inferpolations,'  300,  304,  309,  310. 
Cases  developing  the  "physical  end"  rule  discussed,  301  et  ieq.,  304. 
Common  sense  sequence  and  continuity  of  meaning  the -test,' 303. 
Physical  arid  literary  end  to  coincide,  303.' ~  -        , 

Location  of  date  immaterial,  304.  '     ' 

After  attestation  clause,  valid,  304,  305. 
Or  even  in  the  clause  itself,  305. 
Four  ways  of  subscribing  will,  311.       ' 

a.  Personally,  311  et  seg. 

Inquiry  then  as  to  genuineness  thereof ,  311.' 
Illegibility  not  detej'Iriiriative,  311,  313. 
Burden  on  proponent  on  genuineness,  311. 

b.  At  his  request  per  alium,  312,  313. 

Adopting  the  writing,  312. 

vs.  acknowl^ging  a  signature  aU-eady  made,  312-. 

Cases  of  this  mode  noted,  312. 
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Wills — continued. 

c.  Testator's  hand  guided. 

In  cases  of  illness,  infirmity,  or  illiteracy,  313. 
Knowledge  of  contents  of  will  has  to  be  shown,  313. 
For  there  is  no  presumption  as  where  he  actually  signs,  313. 
Inquiry  is  was  he  aided,  or  controlled,  313. 

d.  By  "mark." 

Not  to  be  confused  with  b,  above,  313. 

Although  illegible  signature,  under  a,  may  be  treated  as  mark,  313. 

Blind  testator,  314. 

Writing  name  around  mark  no  part  of  act,  314. 

Mark  to  be  duly  witnessed,  314. 

As  much  as  regular  signature,  314. 
By  one  perfectly  able,  usually,  to  write,  314. 
Expert  evidence  regarding,  313,  314. 
Signature  begun,  but  interrupted  by  death,  is  not,  315. 
May  be  too  good  to  be  true,  315. 
Must  be  made  before  witnesses  sign,  318. 

(2)  Subscription  made  in  witnesses'  presence,  or 
Acknowledged  by  him  to  each,  298,  312,  315  et  seq. 

So  as  to  identify  it,  312. 

As  fully  as  though  they  had  seen  him  write  it,  312. 
Object  of  this  requirement,  315,  316,  317. 
"In  presence  of"  explained,  316. 
Witness  should  see  signature,  316,  317. 

Either  when  written  or  when  acknowledged,  316. 

If  paper  folded,  and  they  cannot  see,  no  due  execution,  317. 
Subscription,  not  instrument,  that  is  to  be  acknowledged,  317,  318. 
Cases  where  signature  must  have  been  s^n,  though  witnesses  forget  or  deny, 

318,  329. 
Must  precede  witnesses'  signatures,  in  point  of  time,  318,  328. 

(3)  Publication,  by  testator  or  declaring  it  to  be  his  will,  to  the  witnesses,  298-327. 

(See  Republication.) 

Essential  even  in  holographic  will,  300,  319,  327. 

Must  be  ai  time  of  signing,  or  of  acknowledging  signature,  318,  321. 

1.  e.,  contemporaneity  exacted  of  whole  transaction,  318,  321. 

Np  publication  nunc  pro  tunc,  322. 
Instance  of,  in  chofera  case,  328. 
Must  be  to  all  witnesses,  318,  319. 
Rule  relaxed  in  case  of  holograph,  319,  321. 

Still  "substantial  compliance"  essential,  319. 
Witnesses  must  be  told  it  is  a  will  they  are  to  witness,  320,  328. 

Calling  it  "this  instrument"  or  "paper"  insufficient,  322,  327,  331, 
340. 
Advantage  of  reading  attestation  clause  aloud,  320. 
Any  way  of  communication  is  sufficient,  320. 

Words,  signs,  assent  to  another's  statement,  320,  321,  323. 

Acts,  or  declarations  of  testator,  admissible  to  show,  320. 

Deaf  or  dumb  testator,  320. 
Failure  to  prove  publication  fatal  to  probate,  327. 

(4)  Two  witnesses,  to  sign,  at  request  of  testator,  at  end  of  mil,  298,  327  et  seq. 

Object  of  signing  "at  end,"  300,  301,  327,  329. 
To  prove  substantial  compliance  with  statute,  327. 
And  must  know  it  is  a  will,  320,  328. 
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Must  not  sign  before  testator  does,  328.  ,   ,  ^ 

Need  not  sign  in  onfe  another's  presence,  328,  334j  ' 

But  it  do  not,  duplicates  all  formalities,  328. 
Nor  need  they  sign  in  testator's  pfesencej  334. 
Degree  of  contim-pmaneity  requisite  as  to  this  essential  requirement,  329. 

"On  same  occasion,"  329.  ff  ' 

May  also  sign  by  mark,  or  per  'aliuin,d29,  330.i 
No  blind  witnesses,  330.  .       •.  ! 

For  identification  of  the  will  is  a  primary  purpose,  330. 
Aphasia  in  sigriing  wrong  nanie,  330. 

(5)  The  request,  331  et  seq.  ' 

By  or  on  behalf  of  testator,  331. 

As  in  case  of  "assents"  to  statement  of  publication  by  another,  320-323, 

331,332,334. 
"IrdpUed"  frotn  acts  and  circumstances,  331. 
But  if  per  alium  must  be  in  testator's  presence,  332,  333. 
Must  be  to  each  witness;  331. 

And  relate  to  "will,"  not  instrument,  or  paper,  322,  327,  331,  340. 
If  witness  was  where  he  must  have  heard,  presumed  to  hSave  heard, 

333. 
By  deaf  and  dumb  man,  333. 
"Passive  acquiescence"  cases,  333. 
May  precede  act  of  signing  will;  333i 
By  directing  reading  of  attestation  clause,  333. 

(6)  Attestation  chmser,  334  et  seq.    (See  Presumption.) 

No  part  of  a  will,  304,  305,  337.  : 

Position  thus  unimportant,  306. 

May  separate  signatiures,  306. 

Or  precede  them,  304,  305. 

Value  of,  wheti'will  signed fcy  "mark,"  314,  315; 

As  corroborating  proof  by  its  recitals,  319. 
Yet  defective  recitals  are  not  fatal,'  319. 
Reading  aloud,  of  great  advantage,  320,  333,  337. 
Probative  value,  aiter  death  of  witness,  334,  337. 

Or  whei-e  withesses  contradictory,  334. 
Or  deny  or  forget  facts,  334,  335.  . 
But  cannot  alone  take  place  of  f)roof ,  337. 
No  presumption  from  its  albsence,  338.  ;  ' 

No  seal  required,  315. 
If  seal  used,  gives  no  adtled  solemnity,  315.  - 

'  Nor  lessens  degree  of  proof  required,  315. 
Effect  of  recital  of  seal,  where  none  in  fact,  315. 
Is  not  to  be  acknowledged  to  a  notary,  317. 
Codicil  to,  deemed  a  part  6f,  340. 

But  makes  it  speak  as  of  latter  date,  340; 
Effect' of.    (See  Codicil.)  : 
Ambulatory,  till  death,  341,  361,  523. 

Hence  not  irrevocable,  361,    (See  Irrevocable.)'     ■        '! 
Who  maymake,  Zb%.     ■•■       ■  -  >■ 

Not  idiots,  or  inoDiiapetents,  or  certain  infants,  356. 
Originally  not  married  wombri,  356.  ^ 

Where  first  permittedj  356.  i 

Peposil;  for  safe  keeping,  under  1 60|  ]>ee.  Eiji,  im^,  373. 
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Witness:  See  Evidence,  sub  Commission;  Expert. 

Rules  as  to  competency,  disqualification,  or  privilege,  162. 

Oaths  and  affirmations,  162.  '  ' 

SubpcBnaing,  162. 

Examination,  direct  and  cross,  162. 

Sign  minutes,  wheii,  166. 

Competency,  illustrative  case,  162. 

Of  attorney,  draftsman  of  will,  405,  415,  416. 
Impeaching,  162. 
Control  of,  by  Surrogate,  163. 
Production  of  prisoner,  by  habeas  corpus,  163. 
On  reference,  when  to  sign  testimony,  166. 

Waiver  of  requirement,  166. 
Not  in  county,  examination  of,  200-202. 
If  "subscribing  or  material,"  201. 
Before  another  Surrogate,  or  a  referee,  201,  202. 
Subscribing.    (See  Will,  snib  Due  Execution.) 

Penalty  for  not  giving  residence  address  when  witnessing  wiH,  298. 

for  not  signing  name  when  signing  testator's  name  to  will,  298,  312. 
Notary  taking  acknowledgment  of  a  will  is  not,  317. 
Of  duplicate  wills,  not  bound  to  verify  duplicate,  384. 
Forgetfuhiess  of  facts,  318,  329,  334,  337. 

May  be  pecuniarily  induced,  334. 
Blindness,  330. 
Aphasia  in  signing  wrong  name,  330. 

Animo  attestandi,  330. 
Death  of,  proof  of  handwriting  under  §  2612,  338. 

Value  of  attestation  clause,  334,  337. 
Examination  of,  402  et  seq. 
Code  provision,  402. 
When  dispensed  with,  406. 
May  testify  to  sanity,  446. 

Value  of  prior  acquaintance  with  testator,  445,  451,  458. 
And  testimony  to  habitual  conduct,  458. 
Bequest  to,  effect  on  probate,  202  et  seq.,  1165. 
Does  not  disqualify,  202,  406. 
But  avoids  legacy,  202-204,  406,  1165. 
Appointment  as  executor  not  "beneficial,"  203,  406. 
Unless  coupled  with  bequest,  204. 
His  right,  how  satisfied,  1165. 

By  action  under  §  1868,  1191. 
Still,  witness  can  take,  204. 

If  will  provable,  independently  of  his  testimony,  204,  1165. 
,  e.  g.,  if  sufficiently  proved  by  other  witnesses,  204. 

Question  not  raised  on  probate,  but  on  accountings,  204.- 
Does  not  affect  operation  of,  §  829,  406. 
Credibility: 

Mere  impeachment  of,  does  not  affirmatively  prove  what  they  deny,  320. 
Of  lay  witnesses  vs.  experts,  440.  ' 

On  testamentary  capacity: 

Scope  of  testimony  by  lay  witness,  440,  451,  458. 

by  experts,  445,  451,  458. 
Must  testify  to  facts,  445,  446. 

Though  experts  may  testify  to  opinions  from  the  facts  proven,  445. 
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Woman:  See  Jure  Mariti,  sub  Husband. 

May  propound  will,  sole,  379. 

If  married,  need  not  join  husband,  379. 
Man  preferred  over,  in  administration,  721,  727. 

If  both  in  same  class  of  priority,  721,  727. 
Unmarried  preferred  over  married  in  like  case,  721,  727,  728. 

Words:  See  Construction  of  Will. 

Clerical  errors  in  will,  correctible,  525. 

Writs:  See  Habeas  Corpus;  Mandamus;  Prohibition. 


